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“ 5. 187 — S. 187 lays the primary res¬ 

ponsibility to collect land revenue on sadar 
lambardar 490a 

5. 203 — Malguzar mortgaging his 
proprietary rights and boose in abadi — 
Mortgagee obtaining decrees on mortgages 

— Foreclosure of proprietary interest — 
Mortgagor becoming ex.proprietary tenant 
of bia Sir lands House mortgaged sought 
to be attached — Contention that house 
was not attachable under S. 203 as mort¬ 
gagor was tenant — Mortgagor held entitl¬ 
ed to a house site and not to particular 
house or site and hence house is attachable 

6445 

- Ss. 220 (q) and 202 — Suit for 
damages for breach of conditions in oon- 



Subject Index, A.! 

C. P. Land Revenue Act 

tract — Civil Court’s jurisdiotion is not 
barred 5306 

Central Provinces Local Fund Audit Act 

(9 of 1933), S. 10 — Examiner must be 
satUded that loss has been caused by gross 
misconduct or negligence before ordering 
surcharge — Court must consider evidence 
case by case and not take lot of cases to< 
gether 422 

Central Provinces Local Self-Govern. 
ment Act (4 of 1920), S. 23 (1) - S. 23 
(l) applies to any market coming under 
Section 2 (2) 188a 

-6‘. 23 (l) and (3) — Rights of owner 

of market are curtailed by custom — Suit 
by owner of market under Sec. 23 (3) to 
cancel notification under Sec. 23 (1) — 
Grounds alleged being that bis rights were 
affected by levy of fees and toll and his 
right to levy fees for nistar were infringed 
—Wazibularz showing that no person bad 
right to make collections from bazar 
Jungle, tank and wells lying outside mar. 
ket boundary — No suit held lay under 
S. 23 (3) 188c 

- S. 23 (3) — Any person prejudicially 

affected by notification under S. 23 (1) can 
sue under 8. 23 (3) 1886 

- Sec. 73 Employee removed from 

service by order of Chairman of District 
Council — Appeal by employee bo Deputy 
Commissioner—Chairman’s order set aside 
— Decision of Deputy Commissioner upheld 
by Commissioner—Local Self-Government 
moved for revision of Commissioner's order 
—Minister setting aside Commissioner’s 
order and restoring that of Chairman^ Suit 
by employee for damages for wrongful dis. 
missal-* Cause of action held arose on date 
of Minister's order 499 

Central Provinces Money-lenders Act 

(24 of 1937), S. 2 — Loan includes mort. 
gage 112c 

8, 9— B. 9 is not retrospective 112<i 

Central Provinces Municipalities Act f2 
of1922',8. 48—Municipality having power 
to enbanoe tax on animals brought to 
slaughter house euhaQoing tax but omitting 
to consider objections against eobancement 
— Enbanoing and collecting tax, though 
irregular, is act done under Act — Suits to 
recover amounte collected in excess of law. 
ful rate are governed by S. 48 455 

— S. 66, Rules under, B. 12 (a) — Part 
of dwelling bouse of rate payer used for 
lesldeDoe of his indoor patients — Water 


. R. 1938 Nagpur ^ 

C. P. Municipalities Act 

used for personal convenience of such pati-- 

ents is for domestic purpose 46B 

-jS. 77 —Civil Court has no jurisdiotion 

to Entertain claim for interest on Munici¬ 
pal tax 119c 

- S. 77 (l) — Municipality cannot reco ¬ 
ver interest separately after arrears of tax 
have been paid 119a- 

- Ss. 83, 77 (l) — Collection of tax by 

resort to S. 77 (l) — Deputy Commissioner 
in appeal under S. 83 can decide whether 
such levy is legal or not 1196 

Central Provinces Reduction of Inte. 
rest Act (32 of 1936) — Act is retrospec¬ 
tive 112e 

Central Provinces Tenancy Act (1 of 
1920), iSs. 6‘, 103 —S. 6 requires alteration 
— Absolute occupancy bolding pre-empted 
by landlord — Mortgagee of pre-empted 
field bringing suit impleading landlord pie- 
emptor — Pro-emptor discharged — Mort¬ 
gage suit decreed — Mortgagee purchasing 
bolding in execution of his decree —Suit by 
mortgagee to recover possession against 
landlord —Possession of land held could nob 
be given, yet be could recover pre-emption 
money lying with revenue officer 80a 
-5. d—Notice — Notice to incumbran¬ 
cer is not necessary 806 

—“5. 6 (2) — Transfer by absolute occu¬ 
pancy tenant without giving notice to 
landlord — Transfer still is valid subject 
only to fact that it may bo avoided by 
landlord in manner provided by S. 6: 292a 

- Ss. 12, 89 —‘Transfer’ in S. 12 does nob 

include surrender fPer Stone C. J.) 

(FB) 335p 

- S, 12 (4) — S. 12 prohibits certain 

transfers— Deed of relinquishment by one 
tenant in favour of other in settlement of 
dispute regarding right to the bolding of 
deceased tenant is not transfer *— Such 
document can be admitted to registration 

30/ 

—^5. 49 - Object of — Protection of land 
working classes from being landless—Alie¬ 
nation of sir ineffective if requisite permis¬ 
sion is not obtained — Safeguards should be 
maintained effectively — Collusive actions 
to defraud alienees for consideration should 
also be chocked—Transfer of ext is nob 
illegal bub arrangement to evade provisions 
of Act is illegal (FB) 3356 

- S. 49—Surrender — Surrender found 

illegal — Surrenderee bolds land burdened 
with obligation in nature of trust for bene, 
fit of sorzenderor — Suit to set aside sur. 
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C, P. Tenancy Act 

render—Parties can be put in their proper 
position TPer Stone G. J., and Vivian 
Bose J. ) (FB) 3354 

*-S. Surrender — Suit to set ailde 

illegal surrender—Surrenderee holding as 
quasi trustee — Limitation for suit not 
governed by Tenancy Act—Art. 142, Limi- 
tation Act applies (FB) 3S5rt 

-<S. 49 — Widow executing deed of gift 

of sir lands and immediately after execut. 
ing deed of surrender in favour of grand, 
daughter—Surrender is void 185a 

-S. 69 — Deed of relinquishment by 

occupancy tenant in favour of landlord 
temple — Tenant being panch of temple 
and bolding deed on behalf of trustees of 
temple — Delivery of deed held sufficient 

30i 

- Sch. 2, Art. 1 —Intention is to secure 

freedom from dispute and attain quick 
finality in revenue record (Per Di<jh\i J.) 

(FB) 335o 

-- Sch. 2, Art. 1 —Applicability — Art. 1 

of Scb. 2 has no application to a co-tenant 
claiming to be in exclusive possession of a 
bolding—Ordinary law of limitation applies 
to such a case 89^ 

Child Marriage Restraint Act (19 of 
1929), S. 6 — Negotiations or other preli. 
minary acts are not punishable 235a 

5.6 Solemnization of child marriage 
outside British Indiais not punishable: 2356 
- S. 6 —Promotion of marriage perform¬ 
ed outside British India is not punishable 

2354 

Civil Procedure Code (5 of 1908), S. 2 ( 2 ) 
“ Decree — Order dismissing appeal as 
time-barred is decree 322a 

■S. 2 (2) — Suit by lambardar against 
certain persons for charge against property 
in their hands for arrears of land revenue 
paid by him — Some of them discharged 
from suit as no charge was found — Order 
discharging them, held amounted to decree 
and was appealable 233a 

" Ss 2 (2), 47 —Case of judgment.debtor 
fighting with decree, holder auction, pur¬ 
chaser falls under Sec. 47—Order passed 
against judgment-debtor is decree 212c 
^ ( 3 ) (o>) ond 0. 43, B, 1 (j )—Order 
refusing to set aside sale — Order made 
appealable under O. 43, Rule 1 (j) — Such 
order is not decree even if passed between 
parties to proceedings in execution 1076 
-II — Causes of action may be dif. 
lerent in both suits 4014 

“ S. 11 , Expl. Suit for rent—Tenant 
Alleging some other person to be landlord 


Civil P. C. 

— Existence of previous rent decrees in 
favour of landlord against tenant in respect 
ofsameholdingoperatesas res judicata: 1956 

- S. 20 — Coal merchant residing in 

Hosbangabad District, by correspondence, 
asking commission agent at Bombay as to 
terms of business without indicating busi. 
ness be was going to transact — Letter by 
commission agent intimating his terms of 
business held not offer to be accepted in 
Hosbangabad and cause of action therefore 
held did not arise in Hosbangabad District 

186 

*- S. 20 (b) —Matter to be considered 

when granting leave stated 262a 

- S. 24 — Fact that Judge has decided 

point of law in previous case is no reason 
for transfer in subsequent case involving 
same point 126 

‘ — S. 47 and O. 21, R. 90 — Objection as 
to saleability of property not raised on date 
fixed for proclamation and issue of sale 
warrant but raised before sale — Objection 
is maintainable 5586 

- S. 47 — Decree against father’s assets 

in hands of minors — Decree adjusted by 
giving dhan to decree-bolder and execution 
case struck off — Subsequent application 
against order striking -off execution on 
ground that dhan was personal property of 
minors—Application comes under S. 47 — 
Executing Court can re-open execution pro¬ 
ceedings and can restore dhan 363 

' S. 47 —Execution — Excess property 
taken by decree.holder not covered by de¬ 
cree — Application for restoration lies to 
executing Court — Separate suit is not 
maintainable 276 

-5. 47 — Separate suit for declaration 

that assignment of decree is valid cannot 
lie 267 

S. 47 —Decree based on award — 
Amount paid by judgment.debtor after 


award but before decree cannot be given 
credit in execution 266 

*-5. 47, 0. 21, Rr. 97, 103~B. 47 

should be construed liberally — Decree- 
holder auction.purchaser continues to be 
party to suit till delivering possession to 
Judgment.debtor offering resistance 
to delivery of possession and raising ques¬ 
tion relating to nature of right purchased 
—Such question falls under S. 47—Appeal 
lies from order passed in relation to such 
question Case is not governed by O. 21, 
R. 103 212a 

~ S. 47 ^ X mortgaging his khudkasht 
fields reserving cultivation rights in sir — 
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Fields becoming sir in meanwhile — Suit 
on mortgage — Decree describing 6elds as 
khudkasbt — Decree-holder taking posses¬ 
sion of same fields standing as sir—Appli¬ 
cation for restoration of possession lies 
under S. 47 — Such application is nob res 
iudicata if such contention is not made 
before trial Court 193 

- S. 47 (l), (2)l —^ Words "the Court” in 

Sec. 47 (2) refer to the Court specified in 
Sec. 47 (1) and not to Court trying sepa- 
rate suit 534c 

' Sec. 47 ( 2 ) —Option under S. 47 (2) 
cannot be exercised merely to bring applica¬ 
tion within limitation — Option under 
S. 47 (2) must be exercised when the suit 
or applicatioD is filed 534^i 

'* " Sec. 47 ( 2 ), 0. 21, R 63 — A obtaining 
decree in Court of First Subordinate Judge, 
Second Class, at 14 on 26th April 1929 
•and applying for execution on 35th July 
1930 and attaching moveable property— 
Property released from attachment on ob. 
jectioQ by third party and application for 
execution dismissed on 23rd January 1931 
—A filing suit under 0. 21, E. 63 on 14th 
April 1931 in Court of Second Subordinate 
Judge, Second Class, at N —Suit dismissed 
on 28th June 1932 — First and second ap. 
peals also dismissed on 19th March 1933 
and 26bh June 1935 respectively—,4 filing 
second execution application in respect of 
property nob covered by former proceedings 
on 20th August 1935—Application held 
barred by limitation — Suit under O. 21, 
E. 63, held could not be regarded as step, 
in.aid of execution and suit under O. 21, 
B. 63 held not instituted in "proper Court” 
within Art. 182 (5), Limitation Act—Plaint 
in suit under O. 21, B. 63 held could not 
be regarded an application even under 
S. 47 ( 2 ) and second application could not 
be treated as revival of first — Ss. 15 and 
14 ( 2 ), Limitation Act, held did not apply 

634a 

S. 60 —Protection given can be waived 
by indgment.debtor — Agriculturist mort- 
gaging his agricultural house — Protection 
held waived 544a 

jS. 60 — Attachment — Property not 
liable to be sold cannot be attached 504c 
^ 5. 60 (l) fcj—Cases in wbich-person 

U agriculturist stated — Owner of land 
letting it reserving either money or pro. 
dnoe is nob agriculturist: 16 N L H 89= 
A X It 1920 Nag 46 = 65 I C 481 and 
A I a 1927 Nag 874=102 I C 712, 
OVEEBUXjED 366 


Civil P. C. 

-S. 60 ( 1 ) (q) and ('«j~Grant of fields 

rent free to grantee for his maintenance 
and in consideration of his rights as Desh. 
mukb, Deshpandia and Siimukaddam— 
Grant confirmed by British Government on 
condition of grantee’s rendering loyal ser¬ 
vices—In settlement records fields recorded 
as vrittee and occupants as malik makbuza 
muafidar sarkar—Provisions (g) and (n) 
held did not apply — Fields held were 
transferable 269 

* - S. 75—Assets held by Court—Decree 

transferred to Collector for further execu- 
tioD by Civil Court — Money received by 
Collector is money received by him for 
and on behalf of transferring Court—Such 
money, while in his hands, is "assets” 
held by such Court 14 

* - S. SO — Setting up of claim to pro- 

perty oa behalf of estate which receiver 
represents is not act done by public ollicer 
in oflicial capacity 449 

-S. 5(3—Object of notice under S. 80 is 

to give Government suflicient warning of 
case to be instituted against it— Object of 
notice achieved — No violation of spirit and 
intention of S. 80— Notice should be trea¬ 
ted as valid 415a 


-5. 80 —An alternative and a lesser claim 

which is not mentioned in the notice cannot 
derogate from the plaintiff's right to have 
the suit tried on the issue which isclaimed 
in the notice 415c 

-S. 110 — Legal principle well defined 

— Misapplication of it does nob raise sub¬ 
stantial question of law 482c 

- S. 115 — Question of jurisdiction 

directly involved—Application is maintain- 
able 5376 

- S. Ji5 —Suit for specific performance 

of contract of sale — Lower Courts failing 
to give effect to decrees which are in terms 
of agreement between parties—High Court 
can rectify error under S. 115 4116 

- S. 115 —‘Case’ includes interlocutory 

orders 210a 

- S. 115 —Order allowing person to sue 

as pauper is revisable 2106 

- S. 115 —Material irregularity most be 

in procedure of Court whose order is 
attacked in revision 1074 

- S. 144 — Applicability — S. 144 does 

not apply to sureties 101 

♦- S. 145 — Father becoming liable as 

surety for decree passed against stranger 
'—Interest of surety’s sons can be taken in 
azeontion 
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Civil P. C. 

- S. 145 —Ambiguity in words of a surety 

bond—Bond must be construed in the light 
of the order directing security to be given 

75a 

* - S. 145 —Surety bond under S. 17 (l), 

Provincial Small Cause Courts Act 
Decree set aside and new decree passed— 
Surety cannot be proceeded against under 
S. 145 , 75b 

-S. 149 —Substantial court.fee paid in 

time — Discretion to grant extension is 
matter for the Court—No question whether 
there was sufficient cause for failure : 322f) 

* - Ss, 151 and 144 —Appeal—All orders 

passed under inherent jurisdiction are not 
appealable — Orders however passed in 
order to expand remedy granted by proce* 
dural section of Civil Procedure Code are 
appealable — Orders for restitution after 
setting aside order of con&rmation of sale 
— Order though analogous to 8. 144, is 
under S. 151 — Appeal lies against such 
order 326 

-0. 1, Rr. 3, 5 —Sons of Hindu father 

suing their father and his creditor for 
declaration that debts incurred by father 
are tainted with immorality and are not 
binding on them — Suit is nob bad for 
misjoinder of defendants and causes of action 
—Court may order separate trial of different 
issues affecting particular defendants 461 

* - 0. 1, B. 10 —Suit filed in name of 

dead plaintiff is suit filed in name of wrong 
plaintiff—Defect is capable of being cured 
under O. 1, R. 10 458 

—0. 3, B. 4 (3); 0. 9, B. 13 — Suit 
dismissed for default — Application for 
restoration can be presented by pleader 
without fresh appointment 272 

-0. 6, B, 10 — Plea of insanity—Cir. 

oumstanoes need not be pleadedGeneral 
insanity may be led to prove unfit mental 
condition at time of execution of deed— 
Duty of final Appellate Court of fact stated 

204d 

- 0. 7, B. 14 (2), 0. 11 B. List of 

documents referred to in O. 7, R. 14 (2) is 
not part of pleadings or affidavit — Defen¬ 
dant cannot insist to inspect them before 
filing written statement 239 

* 0- -B. 58 — Objection to attach, 

ment can be made even after sale 475 

'^■1, B. 63 Objection to attachment 
dismissed with costs — buib by objector 
under O. 21, R, 63 decreed in his favour*” 
Decree-holder is not entitled to enforce 
order as to costs passed in his favour 376 


Civil P. C. 

- O. 21, Br. €9, 92 and 0. 43, B. 1 (]/ 

— Sale held till 1 p. m. and adjourned to 
"an hour or so” without stating reasons for 
adjournment — Sale held again from 2.30 
p. m. to 4 p. m.—Non.specification of exact 
hour to which sale is adjourned and failure 
to give reasons for adjournment held not 
such mateiial irregularities as to take sale 
out of purview of Code 107c 

-0. 21, B. 69 —Interpretation—Words 

"less any . . . .decree-holder” do not refer 
to withdrawal of sale proceeds deposited in 
Court but refer to payment out of Court 

54a 

- 0. 21, B. 90 — Whether application 

under O. 21, B. 90 on behalf of minor, not 
by guardian ad litem appointed to act (ou 
him, but by his mother is effective applu 
cation {Quare) 5255 

- U. 21, B. 92 (2), Proviso — Applica¬ 
bility—Proviso to O. 21, E. 92 (2) does nob 
relate to O. 21, R. 92 (l) 525c 

-0. 21, Br. 95, 96, 97, 9$ and 99, S. 47 

—Rule 95 and subsequent rules in 0. 21 
relating to delivery of possession to decree, 
holder, or auction, purchaser fall under 
order relating to execution of decrees and 
orders 2126 

* -0. 21, Buie 100 — Objector in his 

application under 0. 21, Rule 100 contend, 
ing firstly that he was in actual possession' 
despite formal delivery to decree-holder— 
He alternately praying that if legal effect of 
formal delivery to decree.holder be dispos- 
session he (objector) should be given posses¬ 
sion Application is competent. 442a 

— O, 21, Buie 100 —Co-owners entitled 
to joint possession can apply under O. 21,. 
R. 100 4426 

0. 21, B. J90—Decree for possession 
of fields against judgment-debtor entitled 
only to certain share in fields—Judgment, 
debtors co-owners on application under 
0. 21, Rule 100 are not entitled to posses¬ 
sion of entire set of fields but only to tba 
extent of their share 442c 

• ^7, B. 103 — Judgment-debtor is 

proper party 300® 

0. 21, B. 103“'“ Suit under, is in 
^bstance suit for setting aside executing 
Courts order Relief for possession is 
implicit and, if prayed for, does not neces¬ 
sitate levy of court.fee on ad valorem basis 

^ 300i 

O. 22, B. 4 ( 3 ) —Appeal — Death of 
one respondent—Legal representative nob 
brought on record—Decision cannot affect 
legal representative 420 . 
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* -0, 22, R. 4 (3) — Preliminary fore. 

closure decree in favour of three persons— 
Appeal against — During pendency, one of 
plaintiff.respondents dying — His legal 
representative not brought on record — 
Whole appeal abates 426 

* -0. 22 , B. 12 — 0. 22, Rule 12 only 

excludes from its operation proceedings in 
execution in original Court — It does nob 
apply to appeals from orders made in 
execution proceedings which are governed 
by O. 22, Rue 11—0. 22, R. 12 does not 
exempt appellant appealing from order 
passed in execution proceedings from 
making application for bringing legal re. 
presentative of deceased respondent on 
record within time prescribed by law 502 

* ■ -‘-0. 23, R. 3 — Parties appointing 

arbitrators to settle their dispute— Award 
can be accepted as agreement between 
parties 492a 

' ■' " '0. 26, R. 18 and S. 99—Commission 
issued behind back of defendant — Irregu. 
lariby not causing prejudice to defendant— 
Decree cannot be varied in second appeal 

530c 

-0. 33, R. 1 —Possession of occupancy 

holding can be taken into cousideration — 
Nature of value of right discussed : 21 N L 
R 08=^A I R 1925 Nag 438=90 I G 949, 
OVERRULED 176 

“—“0. 33, Rr. 6, 6 and 7—Notice issued 
under R. 6 — Opposite party has right to 
adduce evidence regarding matter specified 
in R. 6 210c 

-0. 33, Rr. 6 (b) and (c) — Opposite 

party opposing application on grounds in 
Rule 6 (b) and (o) —Primary burden is on 
party opposing 2\Qd 

0. 38, R.6 — Applicability— O. 38, R. 6 
might apply to an objection by defendant 
but not to an objection by a third person 

3216 

41, R. 1—Provisions are mandatory 
—OmUaioD to attach copy of decree is 
fatal to appeal — Omission to attach copy 
of judgment which Court has not decided 
to dispaose with — Appeal is incompetent 

2336 

——O. 43, R. 1 (^) — Appeal from order 
setting aside sale in execution of decree — 
Anotion-purchaser, although served with 
notice, expressing no interest — It is nn- 
DPoessary to join him as party to appeal — 
Appeal does not fall by failoce to join him 

625d 


Civil P. C. 

0, 43, R. 1 (j) and S. 104 — Second 
appeal — No second appeal lies from order 
refusing to sot aside sale 107a 

- 0. 47, R. 1 — Review — ‘Sufficient 

reason’—Meaning explained—Meaning of 
‘apparent on face of record’ explained 

2216 

♦-0. 47, R. 1 — Review does not lie if 

Judge has overlooked apposite law ‘.AIR 
1928 Nag 305=113 I C 896, OVER. 
RULED — Review does not lie where 
Judge has gone wrong in law unless error 
is apparent on face of record — Grant to 
Inamdar attracting Inam Rules in Berar 
Code — Judge holding that inam grant 
enures for benefit of his sub.grantees and 
exempting their estate from attachment— 
View though wrong review does not lie 

145 

- Sck. 3, Para. 11 —Object of — Fully 

substantiated and certain permission from 
Collector is necessary — Written record of 
facts proving that permission was given 
fulfils requirements—Formal permission is 
unnecessary d09a 

Contract—Suit for damages for breach of 
contract—Plaintiff must furnish necessary 
particulars of breach and bis claims : 530a 

-Damages —Contract of sale—Person 

agreeing to sell not disclosing existence of 
mortgage on property agreed to be sold — 
Even if mortgage was registered, one party 
agreeing to purchase cannot be saddled 
with constructive knowledge of mortgage 
and in case of breach of contract he is not 
liable in damages 441 

-Undue influence —Position of domina. 

tion and use of such position should be first 
established —Both should be proved by 
party alleging undue influence — Mere 
physical infirmity is not mental infirmity 

3916 

'■ Two separate objects and separate 
considerations — Cne object legal while 
other illegal - Court most give effect to 
lawful and reject unlawful (Per Vivian 
Bose J.) (FB) 335;t 

-Statute making contract void—Suit to 

set aside — Equities can be worked out— 
Question of limitation and conrt.fee does 
not arise (Per Vtvian Bose J.) (FB) 335k 

-Instramenta voidable and void—Dif. 

ference between explained — Claim for 
restitution — Art. 91, Lim. Act, does not 
apply —Addition of ancillary relief will nob 
change position—Transaction embodied in 
two inetramaats — Claim for restitution 
with reference to separable legal part — 
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Art. 142, Lien. Act applies (Per Vivian 
Bose i7.) (FB) SZdm 

-Penal clause in contract relieved against 

—• Conrt is nob compelled to allow rate 
ot interest nob reserved in contract but 
claimed in suit 112 a 

* -Hire-purchase agreement is a com. 

pound of agreement of hiring and of agree¬ 
ment of sale tinged with agreement of 
hypothecation — Precise time when pro. 
perty in chattel was to pass to hirer must 
be ascertained “ Language cf agreement 
indicating various stages of development of 
contract must be considered 18 

Contract Act (9 of 1872), S. Party 

executing deed seeking to avoid it on ground 
of insanity at date of execution—Pleadings 
and evidence must be scrutinized before 
deciding issue of mental condition — Deci. 
sion without doing so will not bind Court 
in second appeal 204c 

-S. 16—Undue influence—Onus of proof 

—Three ingredients—Party pleading undue 
influence has to prove dominance and un. 
fair gain — Other party has then to prove 
absence of use of such position 470a 

* S. 25 (3) — Promise to pay must be 

in writing 180c 

-S. 65 — Occupancy tenant executing 

deed of surrender to co. sharer malguzar in 
respect of field — Transfer amounting to 
transfer of occupancy rights — Landlord 
getting transfer set aside under Sec. 13, 
Tenancy Act, and entering into possession 
— Transferee co.sharer is not entitled to 
recover from lambardar under S. 65 the 
amount of consideration paid by him 451 

* ”5. 65 Applicability to contracts 

void ah initio and void subsequently ex. 
plained (FB) 335; 

-S. 68—Necessaries—Onus of proof is 

on creditor qqq 

- -S, 68 —Necessaries—Term ‘necessaries’ 

not confined to goods — It includes other 
things, whereby minor may profit himself 
afterwards and also money to obtain these 
necessaries — Money borrowed for Divali 
expenses held could not be allowed 65e 

*“ '5. 69 — Mortgagee paying off decree 
against mortgagor for arrears of land reve- 
nue in order to avert sale of property — 
Case falls under 8 . 69 459 

— Suit against Hindu widow on 

promissory note — Personal decree passed 
—Estate attached in execution—Objection 
by owner that execution could proceed only 
against widow’s interest and not against 
whole estate dismissed — Property put to 


Contract Act 

sale — Owner paying decretal amount to 
avoid sale—Money so paid can be recovered 
back 2255 

-5. 165—Commission agent—How far 

agent within S. 182 stated 2545 

- Ss. 1^2 to 238 - Act is not exhaustive 

regarding law of agency 254c 

-.S. 765—Definition is very wide: 254if 

- S. 182 — Commission agent receiving 

goods as such and then selling them — He 
is agent up to date of sale—His position 
after that depends on his authority to sell 
in his name and pass valid title in his own 
right 254c 

Co-operative Societies Act (1912), S. 43 
( 1 ) — Eules framed under, R. 5 — Award 
against member personally for debt against 
society cannot be passed 4345 

Costs —Costs should be proportionate to 
success and failure 530d 

-Neither plaintiff nor defendant to 

blame —Party employing offending agency 
should pay costs 370(2 


Court-fees—Appeal—Final decree in suit 
for accounts —Court-fee on appeal must be 
paid on amount mentioned in final decree 

*♦ . . . . 

-Revision—Additional fee demanded 

in appeal — Order is revisable : 29 N L E 
125=A I R 1933 Nag 107—143 T C 84i 
(FB), OVERROLED (FB) 1225 

(Jourt-fees Act (7 of 1870) — Interpreta¬ 
tion—In case of doubt, Court ought to lean, 
towards an interpretation favourable to the 
litigant 537c 

—“Ss. 7 (iv), 7 (v), Sch, 2, Art. 17 (vi) 
Suit for removal of defendant from 
mutawalliship of wakf property and for 
appointment of plaintiff in his place and 
for rendition of account by defendant, falls 
under S. 7 (iv) and not S. 7 (v) — It is 
governed by Art. 17 (vi) 637a 

S. 7 (iv) fc,)—Suit for declaration that 
lands were not liable to charge under cer¬ 
tain maintenance decree — Relief involves 
amendment of maintenance decree—S. 7 (iv) 
io) applies and nob Art. 17 (iii), Sch. 2: 183 

01 (v) (e) and Soh. 2, Art. 17 
ivt) Sait for recovery of possession of 
temple for managiag it and oondaoting 
worship — Art, 17 (vi) applies — It is im- 
material whether temple is public or pri- 

4815 

“ 7 (xi) (cc) — P, purchasing house 

and asking D, a tenant of his predecessor, 
to attorn to him — D repudiating P’s title, 
setting up his own •— P serving him with 
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CoDrt-fees Aot 

DotioQ to vacate and on refusal bringing 
suit for recovery of house—S. 7 (xi) (cc) 
held did nob apply — Court, fees should be 
paid on market value of property and that 
18 the value for purposes of jurisdiction: 162 

S. 12 — Only decision as to valuation 
is final under S. 12 — Decision on dispute 
as to class in which suit falls is not final 

481a 

*- Sch. 2, Art. 17 (vi) and Sch. I, Art. 1 

—Appeal from final decree for sale in mort. 
gage suit — Amount due under decree not 
challenged—‘Memorandum of appeal claim, 
ing reliefs that prayer made before final 
decree for extension of time should have been 
allowed and that payment should be allowed 
to be made in instalments — Court.fee for 
such relief is payable under Sch. 2, Art. 17 
(vi) (FB) 409 

Criminal Procedure Code (5 of 1898), 
Ss. 28, <30—S. 28 is subject to S. 30, though 
not mentioned—Object of S. 30 stated: 566 

- Ss. 29 and 269 — Ss. 29 and 269 can. 

not be read together 5Qd 

' S, 107 (2) — Jurisdiction of Sub.divi¬ 
sional Magistrate is confined to his own 
sub-division 448 

-S. 109 — B. 109 is one restrictive of 

liberty and must be applied only when 
strictly applicable 4656 

- S. 109 — S. 109 penalizes taking of 

precautions to conceal, whether successful 
or not 465c 

— ~S8. 109 and 112 — Appellate Court 
thinking that facts set out in body of order 
under 8. 112 bring matter within Cl. (a) 
instead of Cl. (b) of 8.109—It has jurisdic¬ 
tion to make this alteration — Magistrate 
recording reasons for calling person to exe¬ 
cute bond—Entering of actual section and 
clause is not imperative 3036 

S. 109 (a)— There can be concealment 
even if residence within local limits is well 
known— Continuity of concealment is gues* 
tion oMaot in each case 465a 

. ^09 (a) and (h) — Person not hid¬ 

ing behind anything bub standing still with 
hope that watchman would think him to be 
Inanimate thing — This is not concealing 
his presence 303c 

S, 109 (a) and (h) —Cl. (b) does not 
necessarily refer only to those commonly 
known as rogues or vagabonds — Person 
found at midnight with honsebreaking in¬ 
struments “ He cannot be said to have 
given satisfactory account of himself merely 
because it is said that be is respectable 
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house, holder following honourable profes- 
sion in daytime 303(j 

Ss. 117 (3) and <5i4—-Person execut¬ 
ing bond under S. 117 (3) dying—Proceed- 
ings under S. 514 against his sureties are 
not premature 2756 

S's. 117 (3) and 514 — Person execut¬ 
ing bond under S. 117 (3) for certain sum 

— Sureties jointly and severally liable for 

such sum cannot be liable for more than 
that sum 275c 

—S. 133 — Nature of order — A condi¬ 
tional order under S. 133 does nob amount 
to injunction 34 ^ 

<5. 139-A ( 2 ) Magistrate cannot order 
either side to bring civil suit 512 

- S. 147 —Magistrate is nob empowered 

under S. 147 to pass order in nature of 
mandatory injunction directing removal of 
obstruction — He can under S. 133 order 
removal of such obstruction from way law- 
fully used by public 297 

' " S. 76.2—Investigation not resulting in 
prosecution—S. 162 not applicable — For. 
mal proof of statements prior to cross- 
examination is unnecessary 110 a 

Ss. 195, 476.B — Court refusing to 
grant petition praying that it should lay 
complaint is not debarred from laying one 
suo motu after reconsideration of facts or 
on remand by Appellate Court 487c 

- Ss. 195, 476 — Person against whom 

complaint is made not availing himself of 
remedies open to him to get order set aside 
before trial — He cannot, after trial, contend 
that complaint was nob valid complaint 

487d 

- S, 195 — Tahsildar proposing prosecu¬ 
tion under S. 186, Penal Code — Subdivi- 
sional Officer recommending under S. 183 

— Papers forwarded by Tahsildar to Naib 

Tahsildar with endorsement "for favour of 
action” — Communication between Tahsil¬ 
dar and Subdivisional Officer does not 
amount to complaint as reguirod under 
8 . 195 106 

-5. 202—First part of Section does not 

apply to transfer — Second part includes 
transfer made under 8 . 192, but not made 
under 8 - 528 433a 

- S. 202 — First Court taking evidence 

for complainant and issuing process — 
8 eoond Court cannot direct preliminary 
ingoiry under 8 . 202 4336 

- Ss. 235 and 239 — Accused tried for 

rioting, charged with having attacked excise 
party seeking to make raid on certain bousee 
in village—Whole affair taking place in the 
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Tillage, one eveofeaucceeding another rapidly 
—Joint trial of accused is legal 283d 

* - S. 252 — Scope explained — Section 

composed of two parts — -First part refers 
to appearance of accused for first time only 
— Failure to comply with first part does 
not vitiate trial—Magistrate's discretion in 
selecting witnesses cited — When and bow 
discretion should be used stated 103a 

- S. 269—Power of Local Government 

to exclude Court of Session from taking 
cognizance of certain offences 56c 

--S. 285.A —The expression 'and is so 

tried' ia S. 2d5-A means 'if be is in fact so 
tried' or ‘if he is eventually so tried' 328c 

--S. 342 —Examination of accused con. 

templated by B. 342 is by Judge direct— 
Putting of one general question is not pro. 
per compliance with Sec. 342 — Several 
accused tried together — Position of each 
accused must be individually considered 
and careful examination is necessary: 283c 

-S. 345 (2) — Application for permis- 

sion to compound offence — Magistrate 
should not refer matter to police autho- 
rities—He should exercise bis own discro. 
tion and should not base his decision on 
opinion of police authorities: (See AIR 
1938 Nag 37) 39 

-S. 345 (2) — Offence under S. 420, 

Penal Code, can only be compounded with 
permission of Court — Any arrangement 
entered into between the complainant and 
accused before case comes into Court at all 
is ineffective 37a 

-S. 345 (2) —Permission for composi. 

tion—Matter referred to police for opinion 
— Magistrate, after reply, hearing argu. 
znents and exercising bis own judgment— 
Action of calling upon police opinion is not 
illegal 37 J 

"' ‘S. 350 —Each transfer gives accused 

fresh chance of exercising his right under 
Proviso^ to S. 350 — Word ‘predecessor’ 
means predecessors' where there is more 
than one 288 

Ss. 350 (l), 637 and 439 —Magistrate 
on claim by accused for de novo trial mak. 
ing note of claim and directing witnesses to 
be resummoned—He must be deemed to 
have directed de novo trial —Omission in 
subsequent trial to examine witnesses in 
chief amounts to illegality which vitiates 
trial:—Whether retrial should be ordered 
depends upon discretion of High Court: 493 

-S. 565—Essential feature in verifying 

that deposition has been read over or inter. 


Criminal P. C. 

preted to witness is certificate signed by 
presiding oflBcer of Court 487e 

- Ss. 369, 561.A — Review — S. 561.A 

confers no power of review 74 

- S. 401 —Order under S. 401 hy Local 

Government—Nature explained :(FB) 513c 

**-S. 401 — Order of unconditional 

remission of sentence —Government cannot 
subsequently restore sentence — Even 
assuming that Government has power to 
cancel order of remission, such power can. 
not be exercised later than date on which 
prisoner is due for release under uncan. 
celled order of remission (Per Full Bench) 

. (FB) 513e 

- S. 401 — Scope of power of Local Gov. 

ernment explained (Per Bose J.) 

(FB) 613/ 

- S. 401 — Order of remission — Effect 

stated (FB) 513(7 

- S. 401 (l) — ‘Power’ to suspend or 

remit—Viewing sob-s. ( 1 ) as a whole it is 
clear intention of Legislature to confer a 
'power' to suspend or remit sentence 

(FB) 513d 

■ Ss. 435 and 438 —Abstract questions 
of law should not be referred to High 
Court—Sessions Court finding no illegality, 
etc. - There is no ground for reference: 56a 
Ss. 476, 476.B —Appellate Court has 
power under S. 476-B to remand case to 
lower Court for purpose of filing complaint 
(Obiter) 4875 

- >ec. 491 — Object explained (Per 

Niyogi J.) (FB) 6135 

-6’. 494 —Withdrawal of case—Reasons 

though not necessary are desirable—Prose. 
cutioQ having to incur expanses is not 
sufficient reason for withdrawing case when 
case is strong 334 

-S. 494 —Withdrawal of case—Reasons 

for giving permission are desirable hut not 
compulsory — Party wanting to set aside 
order of withdrawal must show injudioiona 
use of discretion in giving consent 76a 

-S. 49d—Withdrawal of case—Consent 

of Magistrate is essential (Obiter) 765 

-S. 499—Provisions of S. 499 do not 

override inherent powers of High Court in 
matter of granting bail — Order of High 
Court directing production of accused in 
High Court on particular date and subse. 
qu 6 Dtly ID the Court of District MagistrfttOi 
to hear judgment reserved, is valid “ 
Sureties failiog to produce accused before 
District Magistrate as directed—There is a 
forfeiture 420 
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—-*S*. It ig sufficient if grounds of 
proof exist and appear in record of pro. 
ceedings—Magistrate prima facie satisfied 
as to forfeiture of bond — Omission to 
record reasons is matter relating to proce¬ 
dure and not to jurisdiction 275a 

S. 517 —House in possession of com. 
plainant broken into and house-hold arti¬ 
cles belonging to complainant removed — 
Court relying on sworn evidence of com¬ 
plainant and ordering all property seized 
from accused to be restored to complainant 
—Order held logical 316a 

S. 517 — Accused acquitted — Pro¬ 
perty seized from him cannot be confiscated 
on ground of suspicion without proving 
that it does not belong to him 52d 

5. 5^^ —One month’s time limit does 
not apply to Court of Appeal 3165 

S. 526 —Magistrate believing informa¬ 
tion under Public Gambling Act, trying 
case Such Magistrate is not person inte¬ 
rested under S. 526 636 

S. 526 Mere fact that case arouses 
public iuterest and excitement is no ground 
for transfer 56e 

~Ss. 537 (a), 105 —Irregularity in com¬ 
plaint made by one Court to another is 
curable under sub-s. (a) of S. 537 487a 

“““5. 539.B — Inspection note ““Failure 
to make is not fatal 325 

’^’Criminal Trial — Assessors — Value of 
their opinions stated 52c 

Charge — If no prejudice has resulted 
to accused, error in charge cannot affect 
legality of trial 445 a 

'Cognizance — Cognizance can be 
taken of person taking part in offence 
though not specifically mentioned in com- 
plaint—Bub where oomplainant expressly 
Mulshes that such person should nob be 
prosecuted, prosecution as regards him 
should not be considered 133 

-Conspiracy to commit offence—Offence 
committed — No illegality in trying for 
oons{^raoy to commit offence 3286 

Evidence Evidence of one accomplice 
oannot be used to corroborate evidence of 
j^er in India 328a 

Evidence — Confronting prosecution 
witnesses with abatements made by them 
to police Complainant reported against 
by another making statement before police 
during investigation - No prosecution — 
J^mplamanb proceeding against informant 
otatemeuts made by oomplainant to police 
can be used as against him 1106 

1988 lodaxea (Nag.)—8 


Criminal Trial 

Evidence — Opinion by police officer 
that witness is young and likely bo be upset 
by questions is receivable as observation 

^ . _ 52a 

-Evidence — Existence of a few small 

blood stains on shirt or dhoti of accused— 
Evidentiary value stated 525 

Judgment Accused acquitted — 
Money found in his possession confiscated 

— Order should be incorporated in judg- 

52a 

-;Order of discharge — Setting aside of 

— Misapprehension of evidence is good 

ground—Misappreciation of evidence unless 
it is flagrant though legal ground is nob 
proper ground No practical difference in 
application of this principle between Sa. 
436 and 437, Criminal P. C. 394 

^Questions asked in examination.in¬ 
chief of defence witnesses — Whether lead¬ 
ing or nob doubtful —Judge saying that he 
would presume the point in favour of 
accused Attitude of Judge cannot be said 
to be perverse 303a 

I Sentence — Fine—It is inexpedient to 
impose a fine when there is no hope of 
realization 131a 

-Validity—Non -compliance with man- 

datory provisions of Criminal Procedure 
Code does not necessarily vitiate proceed¬ 
ings—Failure of justice is the criterion 

2836 

Witnesses — Witness bound over not 
appearing — Court and nob party should 
take steps to compel attendance 1036 
Custom Evidence of—Decided oases are 
good evidence to establish custom 391c 
Customary Right — Right to use ghats of 
tank for immersing tazias is customary 
right and nob easement 177a 

Proof—Mahoraedans immersing tazias 
at Muharram in two ghats in tank for such 
length of time as to suggest that the usage 
has become customary law of the place “ 
Custom is certain and invariable and is nob 
unreasonable —Mere possibility of increase 
in number of tazias will not make it unrea¬ 
sonable ■ 1776 

Decree—Ex parte —Setting aside—Suffi- 
oient causa — Party engaging counsel to 
appear on bis behalf when case would be 
called—Counsel not undertaking any other 
work on day of hearing but ready to appear 
when called—Accomodation in Court being 
insufficient, counsel leaving hia clerk io 
Court and himself waiting in bar room 
with instructions to clerk to call him whea 
case was called — Clerk ramaintog absent 
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when case was called — Ex parte decree 
passed — Held sufficient cause for non- 
appearance 370a 

-Ex parte — Setting aside — In deter¬ 
mining whether there was sufficient cause 
Judge concentrating on negligence of coun¬ 
sel instead of on conduct of party Inter, 
ference in revision is called for 370c 

-Construction —• Appellate decree “ 

That is the decree that has to be construed, 
and that decree takes the place of lower 
Court’s decree 237a 

-Bights of decree.holder depend on 

interpretation of decree 2376 

-Effect of—Cause of action merges in 

decree—Maxim transit in rem judicatam 

1296 

-Compromise—Appeal — Agreement to 

be bound by evidence of witness—Decree 
passed on such evidence—Decree is not 
consent decree and is appealable 64a 

Deed — Construction — Document being 
acknowledgment as well as agreement to 
pay can be validated under Stamp Act 

4646 


-Construction—Oral evidence to deter. 

mine intention of parties is not admissible 
if document is unambiguous 434e 

-Construction — Buies regarding con. 

struction of wills do not apply necessarily 
to deeds of gift inter vivos—Buie of con. 
struction in case of deed of gift inter vivos 
stated 185c 

-Construction — Adequate and suffi- 

oient description with convenient certainty 
is necessary—Small errors in description 
are immaterial — Canons of construction 
explained 93 

-Consideration —Where the parties to 

the transaction uphold the passing of 
consideration, no stranger can complain of 
the want or inadequacy of the considera¬ 
tion 30A 

-Contents—The contents of a document 

can be satisfactorily established by produc. 
ing a certided copy 152a 

-Execution—Burden of proof—When 

document is admitted to bear signature, 
and if nothing else is known, execution can 
be proved by mere signature—Burden shifts 
upon person alleging execution nugatory 

1526 

-Execution — It would be a serious 

thing to hold that execution cannot be 
proved except by direct evidence 152c 

-Person having right to convey pro¬ 
perty conveying it to his wife in lieu of 


Deed 

dower debt — Becitals in deed stating that 
consideration passed Persons claiming 
through transferor claiming that considera¬ 
tion did not pass and property in fact 
belonged to them — Onus to show this is on 
them 152(J 

-Validity—Transfer by person having 

authority—Becitals stating that considera¬ 
tion did pass—Mere fact that consideration 
is wrongly stated will not invalidate deed 

152e 


Easement—Bight to—Nature of claim— 
Claim in respect of easement is not incom. 
patible with claim of ownership 4166' 

-Licence— A granting to B exclusive 

licence to collect leaves from Ist January 
1936 to 3l8t December ,1936— A granting 
on 1st June 1936 to C same licence from 
1st Juno 1936 to 31st May 1937—On Ist 
July 1936, A granting to B same licence 
from Ist July 1936 to 30th June 1937— 
Held no licence from Ist June 1936 to Slst 
December 1936 could be granted — But 
licence to commence from 1st January 1937 
to 31st May 1937 could be granted to C— 
B could repudiate or affirm and sue for 
compensation for loss of half of his grant— 
Similarly B could be granted licence after 
expiration of C’s licence but not before— O 
too could then approbate or reprobate 

377fc 

Easements Act (5 of 18S2), S. 4—No 
servient and dominant tenements—Profits 
a prendre in gross cannot be regarded as 
easements (Obiter) 4976 

Estoppel — By record — Transfer of Pro. 
perty Act does not purport to out down 
estoppels by record 129o 

-Decree — Decree binds parties and 

privies—Meaning of ‘privy’ explained 

129(2 


-Charge created by a decree binds per. 

sons olaiming through party to decree even 
though bona fide without notice of charge 

** , 129 ^ 

* *Ey idenoe—Documents of State—Admis¬ 
sion in evidence—Privilege when can bo 
claimed—When State is party to litigation 
and when it is not—"Difference between— 
Buies to be followed by Court explained 


♦ ... 3586 

Admission of documents—Police dur¬ 
ing investigation making copies of account 
books of certain person—Such copies called 
into evidence by another in litigation with 
that person Police claiming privilege of 
State document — Copies held were not 
State documents 368a 
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-Contract reduced to writing — Oral 

evidence of change of terms of contract not 
admissible—Parties however can show that 
writing was not real contract (FB) 335/ 

-Account books — Accounting no part 

of cause of action—Omission to produce 
■account books—Effect of, stated 254/ 
Execution — Sale — Setting aside — 
Sale in execution of decree cannot be set 
aside, even if decree under which sale took 
place is not merely varied but reversed 

525a 

-Attachment—Execution of warrant of 

attachment whether judicial act (Quaere) 

3096 

-Validity—Failure to bring legal repre. 

sontative of judgment-debtor on record 
does not necessarily render proceedings 
nullity 308 

-Question relating to satisfaction of 

decree — Application by agent of decree- 
bolder to Collector that decree was fully 
satisBed — Decree-bolder alleging fraud by 
judgment-debtor on his agent—Application 
to set aside order of satisfaction—Collector 
can refer such question to Civil Court— 
Such application comes under S. 47, Civil 
P. C., and no separate suit is necessary: 49 
Executor — De son tort cannot sue to 
recover debts due to deceased's estate 

298a 

♦Factories Act (25 of 1934), Ss. 42, 81 
and 71 — S. 81 is intended for protec. 

tion of inspecting staff and not for the 
protection of manager or agent — But 
manager or agent can show that offence 
was committed without his knowledge — 
‘Working for 15 minutes beyond prescribed 
time held could not be ignored 406 

Forest Act (16 of 1927), S. 25 — S. 25 
presupposes existence of public rights of 
^ay — Power given to deal with them are 
exceptional — Alternatives provided by 
8. 25 cannot be clogged with any restric¬ 
tion 415e 

S. 66 — Grazier committing cattle 
trespass—Owner of cattle, though not cri¬ 
minally, is civilly liable 366a 

—S. 55—Confiscation may bo in respect 
of property not owned by offender 3656 

- S. 55 — Owners of cattle entrusting 

large number of cattle in vicinity of closed 
forest to a youth—Youth committing cattle 
trespass — Confiscation of cattle is just 

365e 

Oeneral Clauses Act (lO of 1897), S. 21 
— Order under 8. 401, Criminal P. C., 
granting remission of punishment falls in 


General Glauses Act 

category different from order contemplated 
in S. 21, General Clauses Act fPer Niyogi 
J.) (FB) 5l3a 

Grant — Construction — In grant of land 
words “and assigns” used—Terms not pur¬ 
porting to make muafi grant — Alienable 
estate is conferred upon grantee 95a 

-No ambiguity in grant — Position 

before such grant cannot be gone into: 956 
Guardians and Wards Act (8 of 1890), 
Ss, 4(2) and 41 (3) — Guardian includes 
de facto guardian — On his removal or dis¬ 
charge Court can direct him to deliver 
minor's property 399 

* -S. 29 ('6yl —Certified manager cannot 

create occupancy tenancy without permis. 
sion of Court 3146 

- Ss. 48 and 47 — Order appointing 

guardian and fixing amount of maintenance 
of ward — Order is neither appealable nor 

revisable 495 

Highway— Closing of—Path used as pub. 
lie path from time immemorial — Its dedi¬ 
cation to public as public highway can be 
presumed from long user 416cZ 

♦Hindu Law — Adoption —Bombay School 
—After death of last male-holder his widow 
in possession of entire family property — 
Adoption by widow of predeceased co¬ 
parcener is valid — After death of adopted 
son, widow of last male-holder adopting 
son—This adoption also is valid and divests 
property vested in widow of predeceased 
co-parcener after remarriage of widow of 
her adopted son 423a 

-Adoption—Adopted son can challenga 

alienations by limited owner prior to adop. 
tion 423<i 

-Alienation— Legal necessity — Pro¬ 
perty yielding decent income —Loan for 
small amount for paying off arrears of land 
revenue raised by alienation— Alienation 
held not for benefit of family 4826 

♦ -Alienation—Alienation by managing 

member during adults' minority — For rati¬ 
fication by adults of suob alienation there 
must be communication of their election to 
alienee 476a 

-Alienation—Partial necessity— Mort- 

gage and sale Part of mortgage money 
for legal necessity—Mortgage is binding to 
that extent 4766 

-Alienation — Manager — To support 

alienation lender must show not merely 
necessary purpose but necessity for loan 
Manager, to knowledge of leader, having 
large resourees and actual cash—Mortgage 
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to pay land revenue is not binding on estate 

476c 

-Alienation — Illegal transfer by adult 

members— Minor members attacking trans¬ 
fer ■“ Collusion bctvreen adult and minor 
members — Careful scrutiny is necessary 
('Per Stone C. J. and Vivian Bose J J 

(FB) 335a 

* -Applicability — Maharashtrians in 

Cbbattisgarh — Law applicable to Hindus 
in that locality is not Mayukha 163^ 

-Co-parcenary explained 423c 

-Debt — Debt borrowed for carrying 

on joint family business is binding on joint 
family 43lfc 

-Debts—Father—Decree — Secured or 

unsecured debt by father, if neither illegal 
nor immoral, imposes pious obligation upon 
undivided sons — Decree against father 
alone — Sons’ share can be proceeded 
against in execution 24a 

* -Debts—Father—Decree — Mortgage 

suit against father and sons—Debt neither 
for illegal nor for immoral purpose —Decree 
against father alone Partition before per. 
Bonal decree under 0. 34, R. 6 , Civil P. C. 
—Sons’ property cannot be taken in execu. 
tion of personal decree— Procedure to en¬ 
force sons’ liability is governed by Civil 
F. C. and not by old Hindu law of proce¬ 
dure 246 

— Half-sister and step-sister —Difference 
—There is a wide difference between a 
half-sister and a step-sister— A step-sister 
is not related by blood at all (FB) 134c 

- —Jains—Widow takes absolute estate 






391d 

* -Joint family—Loan by mortgage not 

for benefit of family incurred by manager 
— Agreement among brothers admitting 
Buoh debt but agreement not communicated 
to mortgagee—Mortgage held not ratified 
0 ^ other brothers 482a 

-W 5—Joint family—-Execution — No objeo- 
B won by^atber — Son not party to decree 
fan chaffenge it only to the extent neces- 
ftr^glo Protect his interest — Test is whe. 
the]^ 6 e^ee was obtained against father in 
"^presentative capacity or personally 

S Joint family—Suit against member of 
family for declaration that certain 
3 rty belonging to joint family is liable 
^ atta^ment and sale in execution of de. 
cno —^&etber decree is binding only npon 
nefendA]^ sned or upon joint family is 
Question of fact—Where defendant is sued 
in representative as well as personal oapa. 

\nn 9 M 


Hindu Law 

city decree is binding upon joint family 
and can be executed against joint family 
property It is better to join members of 
joint family in such suit to avoid further 
disputes — High Court would withhold 
costs for failure to do so 431a 

-Joint family — Presumption — A and 

B, brothers, members of joint family ac¬ 
quiring property — Property recorded first 
in B's name as manager On his death 
recorded in A's name alone— B’s widow 
not protesting then—<4 mortgaging pro. 
perty on four occasions — Suit by H s 
widow for possession of half share therein- 
— Property held joint property with inci¬ 
dent of survivorship— A alone held entitled 
to it on B’s death 142c 

-Joint family—Presumption is of joint. 

ness but no presumption that joint family 
has any joint property —Such family hav¬ 
ing property, presumption is any member 
holds property as member of family and 
not individually 87a 

-Joint family—Self-acquisition—Onus 

of proof — Existence of joint property and 
proof of substantial ancestral nucleus — 
Burden of proof lies on person who claims 
self-acquisition — Acquirer shown to bo 
carrying on family business — Subsequent 
acquisitions are joint family property, 
unless joint property is trivial or income 
therefrom employed in other ways 87fr 

-Joint family—Trade — Mere agricul¬ 
tural operations are not trade 65a 

-Lex loci of Central Provinces—Deter¬ 
mination I63c 

*-Maintenance — Widow — Suit for— 

Court should take debts of family into- 
aocount while determining maintenance — 
Family consisting of three brothers, one of 
them being v7idow’s deceased husband — 
Widow taking into adoption her busband'e 
brother’s son— One of remaining brothers 
separating from family but rest of the 
family remaining joint — Maintenance is 
payable from whole of joint family pro¬ 
perty and not from property allotted to. 
adopted son — Arrears of maintenance may 
beat lesser rate—Interest to be awarded 
on arrears shoaid be at Court rate and 
running from date of decree 198a 

Maintenance — Widow — Suit for— 
Family joint at all material times — Costs 
and maintenance are payable from joint 
family 1986 

Partition — Mere lists of property do 
not form instrument of partition — Test to 


Subject Index, A. I. R. 1938 Nagpur 


21 


Hindu Law 

deteimice whether they so amount stated 

434c 

■ ■ Partition^ Ordinarily negotiations are 
carried on orally—But parties may agree 
that such oral concluded contract will not 
be binding till reduced to writing 4b4d 

*-Partition — Property acquired by 

widow on partition among sons is in same 
category as property inherited from hus¬ 
band la 

-Reversioner — Remote reversioner — 

Nearest reversioner colluding with widow 
— Remote reversioner can sue for declara¬ 
tion 97a 

Schoolsof law—Benares and Bombay 
Schools—Maharashtrians in 0. P. —Exact 
origin of family not traceable — Be is 
governed by Bombay School A I h 1930 
Nag 267=^123 I C 907, OVKBRULED 

163/ 

-Succession—Succession is to be deter¬ 
mined according to personal law of deceas- 
ed — Principle to determine law in case of 
migration stated 163(2 

* Succession — Sister is bandhu 

(FB) 134a 

*—Succession — Obstructed heritage — 
Male issues of acquirer do not obtain interest 
by birth 7 

* -Succession —’AmongSudras, illegiti¬ 

mate son is his father’s heir — Widow 
allotted property on partition between 
legitimate and illegitimate sons — On ber 
death, illegimate sons can claim share in 
property allotted to her 

* -Suit against widow on promissory 

note — Issue as to bindicg nature of debt 
not raised and evidence in respect of it not 
tendered — Suit must be regarded as per. 
Bonal against widow and only widow's 
interest can be taken in execution— Adop¬ 
tion by widow few days before judgment 
would make no difference in legal position 

225a 

' Texts Commentaries — Commen¬ 
taries on Hinda law are only commen- 
taries—They do not enact — They explain 
and are evidence of the congeries of cus¬ 
toms which form the law 1630 

— ■ Widow Debts by widow without 
legal necessity—Creditor obtaining decree 
and attaching property— Reversioner may 
sue for declaration that these acts do not 
bind his reyersionary interest 401A 

— Widow “ Debts Debts incurred by 
widow whether secured or noseoured bind 
nrersioners if they are of a character 
lilndiDg on husband's Mtate 77 


*HindTi Law of Inheritance (Amend¬ 
ment) Act (2 of 1929) — Act applies to 
Jains 2986 

**-Sister includes half-sister — Hence 

where parties are governed by Benares 
School of Mitakshara Law half, sister is 
heir (FB) 1346 

-Interpretation — Act is retrospective 

when it does not prejudice vested rights 

976 

■ Applicability — Preamble — The pre¬ 
amble shows that the Act merely altera the 
order of succession but does not alter the 
date on which the succession opens out — 
The question about the order of succession 
is material only when the succession opens 
out, and so if that event occurs after the 
Act has come into force, the order given in 
the Act should apply 97c 

*- S. 1(2)- S. 1 (2) applies to all per. 

sons governed by Mitakshara law — Act 
tberoforeapplies to family of Jains migrated 
from Marwar to Chanda 298c 

-6’. 2 Words ‘sister’ and ‘sister’s son’ 

— Meaning of explained 97c2 

Income-tax Act (11 of 1922), S. 13 — 
Regular mode of accounting may not be 
one regularly employed 4856 

-6.15—Method of accounting regularly 

employed—Method being such that income 
or profits not deducible from it — Income- 
tax Officer must proceed under latter half 
of Proviso to S. 13 — He cannot proceed 
under S. 23 (3) as that Section does not 
deal with computation of income 485c 

- 6. 25—Transactions in silver and gold 

— Accounts in respect of silver though 
defective accepted — There is no obligation 
to accept those in respect of gold as well 

4850 

S. 13, Proviso— Judgment under, must 
be properly exercised — Flat rate is not 
always proper when true income can be as¬ 
certained without much trouble 485(2 

- S. 66 — Question as framed defective 

— High Court should re.frame it 485a 

-6. 66 (as amended in 1933) — Order 

of Commissioner under S. 33 — Reference 
lies only when order involves enhancement 
or is prejudicial to assessee — Order main¬ 
taining assessment of Assistant Commis- 
sioner is not prejudicial I6a 

S, 66 (as amended in 2935.)—Retros¬ 
pective effect — All eases pending at tho 
time the Act was amended in 1933 will be 
governed by the Act as amended 166 

Inwolvenoy — Question of title Duty of 
Courts - Court should decide questions of 
title only in very simple oases — Where 
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InsolYency 

there is real difficulty or dispute as to title, 

parties should be referred to regular suit 

247(1 

—Annulment—Primary onus of proof is 
on receiver or petitioning creditors though 
real facts are known to insolvent After 
prima facie case is proved, insolvent s evi¬ 
dence is most important 2166 

-■ — Fraudulent transaction — Direct evi¬ 
dence generally impossible—Circumstantial 
evidence can bo found in conduct of parties 
—Court therefore must examine all evidence 
in detail 216(j 

^interest — After decree — Sale proceeds 
deposited in Court are not payable to de¬ 
cree-holder till confirmation of sale—Mort. 
gage decree awarding interest till realization 
—Decree-bolder is entitled to interest till 
date of confirmation of sale 546 

Interest Act (32 of 1839), S. 1 —Interest 
cannot be subject-matter of suit under Act 

lldd 

Interpretation of Statutes — Case under 
Indian statute law — Principle of English 
law should not be imported 5406 

-Principle—So long as the meaning of 

the Act is clear, full effect must be given to 
its provisions — It would be misleading to 
consider laws framed for entirely different 
purposes until the possibilities of thestatute 
have been exhausted however similar they 
may at first sight appear to be 2926 

-Provision should not be made nuga¬ 
tory 1806 

-Language and scope of Act clear— 

Preamble cannot extend or restrict it 

(FB) IZid 

Language— Grammatical construction 
^ Language of a statute must be construed 
in its ordinary grammatical sense unless it 
leads to some incongruity or manifest ab. 
surdity 91 a 

Statute ousting jurisdiction of Civil 
Court must be strictly construed 80d 
Jurisdiotion— A drawing at Nagpur two 
hundis on Bombay firm in favour of B of 
Nagpur — B negotiating it to another and 
after successive negotiations C of Eaipur 
ultimately becoming holder — Hundies 
dishonoured—Suit by G at Raipur against 
B and other indorsers — Cause of action 
held arose at Nagpur and not at Raipur 
Raipur Court held had no jurisdiction to 
try the suit 262d 

Objection to — Courts should not 
encourage frivolous objections as to valua¬ 
tion of suit “■ Objections based on over¬ 
valuation or under.valuation must be raised 


Jurisdiction 

at earliest possible opportunity and whore 
issues are settled at or before such settle¬ 
ment 149(J 

Land Acquisition—Appeal—Land acquir¬ 
ed for Municipality — Owner of land con¬ 
testing acquisition proceedings—Reference 
under S. 18, Land Acquisition Aot—During 
pendency, owner instituting civil suit for 
declaration that acquisition proceedings 
were invalid and obtaining final order in 
hifl fa-Trnnr—Parties discharsing Collector 


— Subsequent order of Court awarding 
damages against Municipality ““ Munici¬ 
pality held had locus standi to appeal from 
such order 169a 


Land Acquisition Act(l of 1894). S. 48-“ 
Proceedings and reference under S. 18 
coming to end by reason of declaration 
that they were invalid — This does not 
amount to voluntary withdrawal by Gov¬ 
ernment — Even assuming that it does, 
Civil Court has no jurisdiction to award 
compensation under S. 48 (2) 1696 

Landlord and Tenant —Tenancy-at-will 
— Determination of—A tenancy-at-will, in 
English law is determined by the death of 
either party or by either doing any act, 
inconsistent with the continuance of the 
tenancy—A lease from month to month is, 
of course, heritable 5066 


-Tenancy at sufferance—English fiction 

of tenancy at sufferance appears to be 
recognized in India [Obiter) 506c 

-Tenant by sufferance whether tres¬ 
passer iQucere) 606(i 

-Liability of tenant — Agreement bet¬ 
ween parties imposing obligation on tenant 
to do plastering and repairs of premises 
Condition does not impose on tenant obli. 
gation to build house which falls down 

506/ 

-Rights of tenant — Land in growing 

town obtained by tenant to build residen- 
tial house — Presumption is that land was 
acquired with right of transfer 480 

Lease—Registration— Lease not naming 
villages affected though such area oould be 
ascertained with certainty — List of such 
area added subsequently before registration 
—Addendum signed only by lessee—Regis¬ 
tration held proper, though accuracy of list 
could be contested by lessor 3776 

“ Terms of tenancy providing that ten¬ 
ant should pay half produce and fixed sum 
varying from year to year—Terms amount 
to lease and not to cultivating partnership 

314a 
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Legal Practitioner—Duty of — Care and 
due diligence should be exercised in ohoos- 
ing clerks—Close personal check should be 
kept on their actions 3706 

Limitation—Cause of action and nob relief 
determines limitation (Per Stone G. J.) 

(FB) 335c 

— Application .for substitution of name 
in decree is step-in.aid and saves limitation 

191 

Limitation Act {9 of 1908\ S. 1 — Effect 
must be given to provisions of Act unham¬ 
pered by questions of expediency 5346 

$3. 5 and 12 (2)—Time during v^hich 
copying is stopped for want of funds should 
be excluded as time required to get copy of 
decree when extra charges are paid with- 
out delay—Delay caused by Court in find, 
ing out that wrong number is given should 
also be excluded 287 

S. 5—Provisions of 8. 5, whether can 
be applied in second appeal for first time 
{Qvare) 233c 

♦-g, g — Court is entitled to look into 

conduct of party before date when appeal 
ought to have been filed 156a 

—S. 5 —Negligence of party—Negligence 
on part of pleader’s clerk is negligence on 
part of appellant—Appellant is not entitled 
to extension of time 1566 

- S. 5 — Discretion of Court — Court 

must be fully satisfied of justice of grounds 
on which extension of time is to be granted 
— Court must also be satisfied that applicant 
was diligent and not negligent — Exten- 
sion of time cannot be granted merely out 
of benevolence 156c 

- S. 6 —Duty of applicant— Burden of 

proving sufficient cause lies on applicant 

156cf 

—S. 10 —Property followed need nob be 
identical property in respect of which 
breach of trust is committed — But pro. 
petty ehould be in hands of the person 
Bued 30<2 

*- S. 14—Good faith — Circumstances 

being raoh ae to justify either of two views 
regarding value of property—Plaintiff can- 
not be said to act dishonestly if he follows 
that which is more advantageons to him 

300c 

-5. id—Insufficiently stamped promis¬ 
sory note is admissible to prove fact of 
admission made by debtor of bis existing 
liability and can extend period of limita¬ 
tion—It can also be treated as agreement 
ehargMble with duty under Art. 5 (o), 
Boh. 1, Stamp Aot. and is admissible in 
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Limitation Act 
evidence on payment of requisite duty and 
penalty 2946 

-iS. 19 — Acknowledgment should be 

made within time—Suit however must be 
based on original cause of action and not 
on acknowledgment ISOi 

- Arts. 7 and 56 — Suit by goldsmith 

for recovering price of his labour in mak. 
ing ornaments is governed by Art. 56 and 
not by Art. 7 286 

- Art. 36 —Slander of goods and title— 

Person making false statement as to habit, 
ability of certain house and dissuading 
people from taking it on rent, is liable in 
tort—Art. 36 applies to such action 846 

- Art. 62 — More debts than one due— 

Payment made not specifically appropria¬ 
ted — Appropriation how to be proved 
stated 266 

- Art, 64 —Account stated—Items ou 

both sides must be shown 180a 

* - Arts, 68 and 80 — Debt secured by 

bond — On payment of certain amount by 
certain date, bond to be fully satisfied— 
Bond held was nob single bond — Art. 68 
or Art. 80 applied and not Art. 67 13 

* - Art. 98 —Suit against daughter in 

respect of breach of trust committed by 
father — No defalcated money in her pos- 
session—Art. 98 applies 30c 

- Art. 98 — Cause of action — Art. 98 

does no more than carry deceased trustee's 
liability for breach on to bis estate after 
his death—It does not contemplate any 
different cause of action 30c 

' Arts. 139, 742, 144 —P leasing out 
bouse to D's father Ti in 1893 — B execu¬ 
ting rent note in 1897 agreeing to pay 
monthly rent regularly—In case of de¬ 
fault of 3 months, lessor to get bouses va. 
Gated immediately — Lessee also agreeing 
to pay interest on arrears —B dying in 
1910—No rent paid either by fi or by D 
since 1900—P suing D in 1931 for posses¬ 
sion and mesne profits—Bent note held 
created tenancy for indefinite term, which 
on three months arrears, reduced itself to 
tenancy-at-will — B being at time of his 
death in 1910 merely tenant.at.will, ten- 
ancy ended on his death and D's posses¬ 
sion from 1910 was adverse — Whichever 
of Arts. 139, 142 and 144 applied suit by 
P held barred — D's possession could not 
be regarded as permissive — D held not 
estopped under S. 116, Evidence Act: 506a 
- Art. 166 — Art. 166 applies to all ap¬ 
plications under 8. 47i Civil P, C. 568a 
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Mahomedan Law —Applicability of alien 
law to Mahomedana can only be by reason 
of custom 324a 

Malicious Prosecution—Suit for —From 
fact of plaintiff's acquittal it does not fol. 
low that defendant’s version was false or 
that there was absence of reasonable and 
probable cause 522a 

*-Suit for—Reasons on which previous 

iudgment of Criminal Court is based are 
not relevant 5226 

*Married Women’s Property Act (3 of 
7874 i, S.C) — No mention in policy itself 
that it is for benefit of wife and children 
Statement in proposal form that object of 
policy was for "family provision” — Such 
statement is not sufficient to bring policy 
within S. 6 ^ ^ 321a 

Minor—When minor’s estate is liable on 
contract entered into on his behalf by 
guardian stated 68® 

*-Liability of minor for advances made 

to him for necessaries — What creditor 
must prove stated 686 

-Ratification by major of transaction 

entered into during minority—Knowledge 
of material facts is essential 68c 

-Alienation by guardian—Benefit of 

minor—Distinction between such transac. 
tions and transactions under S. 68, Con. 
tract Act stated 656 

-Contract by guardian—Money bor. 

rowed for payment of rent due to lambar- 
dar—Minor is liable 65d 

Mortgage—Costs—Decree for costs against 
puisne mortgagee—Decree can be executed 
personally 237c 

-Purchaser of mortgaged property — 

Purchaser is not personally liable — On 
failure to redeem, right to mortgaged pro. 
perty is lost 80c 

-Foreclosure — Portion of mortgage 

security excluded by operation of law— 
Mortgagee can enforce bis whole charge 
against rest 79 

Negotiable Instrument — Drawer of 
hundi is not surety for acceptance—Hundi 
not accepted—Liability of drawer is as 
principal debtor under implied contract of 
indemnity 2626 

-Rule that debtor must find his credi¬ 
tor does not apply 262c 

Oaths Act (lO of 1873), S. 9 —Pleaders or 
agents should uot offer special oath in ab. 
sence of parties or express written autho. 
rity (Obiter) 645 

Partition —■ Suit for —Value for purpose 
of jurisdiction—Value of share claimed and 


Partition 

not value of entire property is value for 
purpose of jurisdiction 1496 

Partnership — Agreement of partner¬ 
ship oeed not be express It may be evi¬ 
denced by course of conduct or admission 
of parties . 3246 

-Association of men for business 

Legitimate inference is they intend to make 
profit and share in it — Person actually 
conducting business acts on behalf of all 

324c 

-Suit for accounts — Partnership^ dis¬ 
solved by death of partner — Surviving 
partoer selling partnership property—Re¬ 
medy of representative of deceased partner 
is to take general partnership account and 
not claim share in property sold 182 

Partnership Act (9 of 1932), Ss. 4,8 
Mere fact that two persons or sets of persona 
separately advance money to third on joint 
security does not make them partuera — 
Isolated act of money-lending cannot be 
regarded as trade or occupation 5506 
*Penal Code (45 of I860}, S. j 38—Accused 
counterfeiting some coins and introducing 
them into another’s house with sole inten¬ 
tion that he (other person) should be 
thought as counterfeiter — Accused cannot 
be said to counterfeit 4446 

* -S. 108.A — Abetting performance of 

child marriage outside British India is not 
abatement within the meaning of S. 108.A 

235c 

- S. 120.B — S. 120.B applies to conspi¬ 
racy to fabricate false evidence 444a 

* - S. 184 — No physical act of obstruc¬ 

tion is necessary to constitute offence un¬ 
der S. 184—Creating disturbance at public 
auction which prevents bids being heard 
and necessitates closing of auction amounts 
to offence under 8. 184 529 

-S. 225.B — Warrant of arrest for re¬ 
covery of land revenue not bearing seal of 
Court— Breaking such arrest is no offence 

45 

- S. 302 —Accused with intention of get- 

ting rid of her hnsband administering fatal 
dose of dhatura in his food — She is gnilty 
of murder in absence of explanation creat¬ 
ing doubt in mind of Court 318 

.. S. 409 —Patwari receiving Rs. 6 in ex¬ 
cess of land revenue actually due and retain¬ 
ing excess to himself — Onus is on him to 
prove that he refunded excess to rightful 
owner 4456 

Pleadings — Calling deed both fraudulent 
and bogus is not clear piece of pleading 
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Privy Council—Principle enunciated must 


Pleadings 

Deed may be fraudulent vyithout being 
bogus 546d 

-Allegations of fraud, etc. — Pleadings 

and issues should be specific 391a 

-Amendment of—New case when intro. 

dnced being time-barred, amendment 
should not be allowed 388a 

-Amendment of — When costs should 

be awarded — Amendment sought at late 
stage—Guiding principles explained SQSb 

-Illegality not pleaded—Court can take 

notice but should be slow in drawing in. 
ferences of illegality (Per Stone C. J. and 
Vivian Bose J.) (FB) 335e 

-Mofussil pleadings should not be 

strictly construed—Point taken in substance 
properly understood and tried —Court must 
not throw out good claim only on that 
point (Per Vivian Bose J,) (FB) 335fif 
Practice — Duty of Court — Transaction 
void as being contrary to policy of statute 
—Court should take notice of nullity 1856 

-Evidence — Plaintiff adjudged sane at 

the date of suit—Finding not challenged by 
appeal—Litigation continued — Point can. 
not be raised at stage of evidence 2046 

-Evidence—Evidence has to he appre¬ 
ciated with reference to pleas, previous 
statements and conduct of parties 204^ 

—^Judgment — Hotly contested suit — 
Trial Judge must deal with facts and evi. 
dence elaborately and arrive at proper find¬ 
ings on issues 204/ 

-Parties — Eespondent transposed as 

appellant —Transposed appellant allowing 
appealing time to pass—It is inequitable to 
treat him as one against whom final decree 
baa been passed on ground that transposU 
tion was wrong 377a 

^-Presentation — Court or officer has 

discretion to accept application presented 
beyond office hours—Execution application 
presented to proper officer beyond office 
hours on last day of limitation—Presenta. 
tion is proper 46 

Stay of suit — Proceeding stayed by 
order from Appellate Court adjourned from 
time to time in view of date fixed for hear, 
ing and following it —■ Stay order vacated 
Parties must appear on date following 

17S(X 

Preoadent—Value of — Law'quito clear — 
Search for case law is useless 470c 

PFlnoipftl And Agent—Accounts—Suit for 
““Suit arises only if parties are in fiduciary 
nlationship 254a 

1988 ludexss (Nag.)~4 


be followed by Indian Courts even if incon. 
venient to do so 4236 

Promissory Note —Document not showing 
payee or not being payable to bearer is nob 
a pronote 464a 

-Suit on — Lady executing promissory 

note admitting therein that she is execut¬ 
ing it for sum remaining due on previous 
promissory note executed by her — Burden 
shifts on executant to disprove existence of 
previous promissory note 294a 

Provincial Insolvency Act (5 of 1920)^ 
Ss. 4, 56 —Receiver purporting to rea¬ 

lize assets of insolvent must show that they 
belong to him—He cannot remove stranger 
in possession — Even if proceedings under 
S. 4 be held to be tantamount to suit under 
S. 53, T. P. Act, such suit must be within 
six years as provided by Art. 120, Limita. 
tion Act 546a 

- Ss. 4, 53 — S. 4 does not empower 

Insolvency Court to annul transactions 
entered into more than two years prior to 
petition on ground that they are voidable 
under S. 53, T. P. Act — Such transactions 
must be challenged by separate proceedings 
in Civil Court —Question whether bransac. 
tion is fraudulent can be agitated only 
under S. 53 which only covers transactions 
made within two years of petition 546c 

- S, 4 —Insolvency — Transfer by insol- 

vent annulled — Insolveucy Court has 
jurisdiction to enquire into mesne profits 
payable by transferee 50 

-Ss. 20 and 56 —Proceedings following 

adjudication are not invalidated merely 
because adjudication is set aside—Receiver 
appointed under S. 56 is entitled to be paid 
for his work — He does not become ad 
interim Receiver merely because adjudica. 
tion is set aside 2306 

- S. 28 (2) — D adjudged insolvent— D 

leasing out his fields—Creditor of D bring¬ 
ing notice of motion alleging that D had 
leased field on half produce rent and claim, 
ing attachment of other half — Lessee's 
contention that lease was on rental basis 
found to be false — Lower Court’s order 
holding that creditors were entitled to all 
produce held to be improper — Lessee held 
entitled to half produce 2476 

*- S. 28 (4) and (5) —Provident fund 

as soon as it roaches bands of undischarged 
insolvent depositor vests in Insolvency 
Court 408 

- Ss. 35, 53, 64 — Whether annulment 

proceedings should be kept pending so long 
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Provincial Insolvency Act 
as proceedings under Ss. 53 and 54 are out. 

standing . . , 

- Ss. 37, 53, 54 —Adjudication of insol. 

vent annulled— Proceedings under S. 53 or 
8. 54 cannot be started or continued: 312a 

-S 5 , 53. 54 and 4 — Scope of — Ss. 53 

and 54 confer jurisdiction upon Insolvency 
Court and limit operation of S. 4 5466 

-S. 54 — Three months period contem¬ 
plated in S. 54 runs from date of registra- 
tion of transfer deed 454a 

-S. 54 — Period of three months for 

making application under S. 54 expiring 
during vacation—Application presented on 
opening day — It is competent under S. 4, 
Limitation Act, and S. 10, General Clauses 

Act 4546 

--S. 56 — Pleader representing party 

should not ordinarily be appointed Receiver 


-S. 66 (l) (b )—Rules in Judicial Com. 

missioner’s Circular No. 16, Part 2, p. 52 
Order under S. 56 appointing Receiver only 
fixing rate of remuneration and not source 
or time for payment — Order must be con- 
strued in light of S. 56 (l) (b) read with 
rules on p. 52 of Judicial Commissioner’s 
Circular No. 16, Part 2 — Money is to be 
paid out of assets of debtor and is not pay- 
able till realization or distribution of assets 

— Realization or distribution not possible, 
order of adjudication having been set aside 

— Receiver is entitled only to quantum 
meruit at 5 per cent, of assets realized: 230c 

-Ss. 68, 4 — Receiver bolding sale of 

property under instructions of Court— Sale 
is not act of receiver and S. 68 does not 
apply — Application to set aside sale is 
within tihie although presented 21 days 
after sale 320 

Provincial Small Cause Courts Act (9 of 
1887), Sch, 2, Art. 10 — Main relief along 
with nature of suit should be looked into— 
Claim for refund of tax by Municipality 
and for declaring its action as illegal — 
Declaration held was subsidiary relief — 
Suit held triable by Small Cause Court: 398 
Public Gambling Act ^3 of 1867), S. 5— 
No statement in warrant that warrant is 
issued upon credible information—Warrant 
is not invalid 63a 

-3—Presumption Persons present 

at gambling game are presumed to take 
part in it — When legitimate business is 
carried on with beta at intervals, such pre- 
sumption is weak 63c 

^Receiver — Application for appointment 
—'Application and order should both name 


particular person as receiver—There should 
not be two separate orders Only order 
naming particular person as receiver is 
appealable , . .540a 

^Registration— Sub.Registrar s opinion as 
to executant’s age at the time of presenta¬ 
tion of document for registration cannot be 
accepted as evidence of age 385a 

* Registration Act (16 of 1908) t Ss* 2 (6) ^ 
17 (1) ib) — Right to collect and remove 
leaves for certain period is a license and 
grant amounting to profits a prendre 
Grant is of immovable property and requires 
registration 377(i 

-5. 2 (9) —‘Crop’ might include leaves 

377o 

- S. i 7—Relinquishment — Property of 

value over Rs. 100 — Deed unregistered 
Document does not confer valid title on 
transferee 1426 

- S. 17 (a) — Deed of agreement relat- 

ing to theka for cutting timber, dealing 
with good deal more than mere sale of 
trees coupled with right to enter upon land 
to cut and remove them — Document held 
to create rights and interests in immovable 
property and held to require registration 
under 8. 17 (a) 497a 

- S, 17 (a) — License does not create 

interest in immovable property (Obiter) 


-S. 35, Cl. 3 ^6^—Registration of deed 

—Subsequent plea of insanity by executant 
at the time of execution—Effect of endorse¬ 
ment by Registration Officer 204a 

*-Ss. 87, 49, 72—Defect in registration 

one of jurisdiction as opposed to one of 
procedure is not curable under 8. 87—Sec. 
49 applies and document is inadmissible in 
evidence — Documents registered through 
mistake of every one including Sub-Regis- 
trar at a place at which no portion of pro. 
petty mentioned in document is situate 
within jurisdiction of Sub-Registrar — 
Registration is wholly void — Parties con¬ 
cerned cannot however be made to suffer 
by reason of defect - Decision by oompe- 
tent Court that registration is invalid is 
enough to enable the parties to present 
document for re-registration and for Regis- 
trar to register it as if dobument is pre. 
sented for registration for first time — No 
question of limitation arises — If registra. 
tion is refused, civil suit will lie under 
8. 72 to compel registration 550a 

Res Judicata — Debts incurred by widow 
of deceased—Creditor obtaining decree and 
attaching deceased’s property — Suit by 



Subject Index, A. 1. E. 1938 Nagpur 


27 


Res Judicata 

reversioner olaiming release of property 
from attaobment on ground that debt being 
without legal necessity was not binding on 
his reversionary interest and because he 
was owner in pursuance of gift by widow 
—Issue as to legal necessity raised and 
decided against plaintiff—Property sold— 
Subsequent suit by him that sale is not 
binding on his reversionary interest is 
barred by res judicata 40la 

-Point not properly raised by plaint 

—Parties choosing to join issue upon it — 
Decision on it is res judicata 401c 
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Among Sudras the illegitimate son is the father’s 
heir and except in so far as his tights have been 
curtailed by express texts, he must be treated as 
Buoh. After hie father’s death he becomes a mem¬ 
ber of the coparcenary—a member with curtailed 

richts but nevertheless a member. [P 3 0 2; 

P 6 C 2] 

Where therefore a widow acquiree property on 
a partition between legitimate and iliegitimate 
eons and subsequently dies, the illegitimate sons 
can claim a share in the property allotted to her : 

Case law discussed. [P 2 C 2 ; P 3 0 1 • 

P 5 C Ij 

E. G. Rao and G. N. Kawley — 

/or Appellants. 

K. P, Vaidya — /or Respondents 1 to 6. 

Judgment.—The suit out of which this 
appeal arises is for partition and separate 
possession of the plaint property to the 
extent of the plaintiffs’ share, which they 
originally claimed was two-third but which 
they now admit is only two.fifth. They 
claim as reversioners to Sadasheo, the 
common ancestor of the plaintiffs and the 
first three defendants. The following genea. 
logical tree will explain the relationship 
between them. 

(MUtrsss) : SADASHEO (d. 1884) = Laxmlbal (widow, d. 13-9-26) 


it: A. I. R. 1938 Nagpur 1 

Stone O.J. and Vivian Bose J. 

Bhaqwantrao Jairam and another 
De/endants 9 and 10 — Appellants. 

Punjaram Sadashiv and others 
Plainti//s, and others De/endants 
1 to S — Respondents. 

Second Appeal No. 132 of 1934, Decided 
■Pn 6th February 1937, from appellate 
-decree of 2nd Addl. Diet. Judge, Wardha, 
D/. 22nd December 1933. 

(a) Hindu Law — Partillon — Property 
•equiradby widow on partition among ion. 

lain fame category aa properly inherited from 

huaband. 

The property whioh a widow acquires under 
HUahabara law on a partition among eons 
ba treated as property given to her in lieu or ne 
Qialntenanoe but should be treated as property in 
ihe same category aa one Inherited 
bniband ; 84 All 9S4 (P C). Bel. on. [P 3 U ij 
♦ (b) Hindu Law — SueeeaiioD — Among 
Sadias Illegitimate son la bia father a heir 
Widow allotted property on partition bat- 
waan legitimate and illegitimate sons — Lin 
her death, illegitimate sons can claim abare in 
•reperty allotted to her. 


I 


Bitatara 
(d. 19M) 

I 

Narayan 
fill. 9 


I 

Mnkaji 
(d. 1926) 

I 

PoBdlik 1 
plfl. 6 VUb 


I 

Kondba 

(d. 1927) 

I 


1 

Panjaeam 

pis. 1 


I 

Bamrao (adopted) 
(d. 16-9-21) 


I 


Oanpati 

pis. 4 


wa- 
oath 

pis. 8 

Baduhao bid (our Illegitimate bods who 
vapreeeut the vlilatiff} braneh of the 
iBrolly* Plaiotw 1 Puoiaram was one of 
thorn, and the other phtlatlffi are the eons 
M the other tbieoi Bbdaeheo aieo adopted 
B eon tenrao whli u praeo B te the dden- 
dante* braneh. He waa the fathcv of 
1988 M/i * I 


Oopaltao 

Vltfaal 
deft. 1 


I 

Narayanrao 
deft. 3 


I 


Eeiheoiao 
deft. 3 


defendants 2 


uoiou—- - ftod 3 and 
(father’o father) of the third. The me. 
gltlmate eons are the Issue of * 
and as the parties are fludras 
admittedly entitlod to a share m t^ death 
of the father, and their ri^ta to t^ were 
upheld In a prerioua Utlgatloxi. In tht year 
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1902 tbo illegitimate sods sued Bamrao 
and Sadasbeo's widow Laxmibai, Sadaebeo 
being tbea dead, for partition. Their right 
to partition was disputed, but the parties 
agreed among themselves that if their right 
was upheld then the shares should be as 
follows : the four illegitimate sons should 
be given S-annas, the adopted son Ramrao 
4.BDDa8 and the widow Laxmibai 4.annas. 
Of oouree, this distribution was not in 
aooordanoe with the role laid down by 
their Lordships of the Privy Council in 
46 Mad 167*; the illegitimate sons obtained 
much more than they were legally entitled 
to. The division was evidently made in 
aooordanoe with the law as it was then 
understood, but that does not matter any 
longer. The parties agreed to it and their 
agreement reached finality in the shape of 
a decree long ago. 

Id 1908 Laxmibai sued her adopted son 
Bamrao and bis illegitimate brothers for 
demarcation and separate possession of the 
share given her under the above decree. 
As a result, she was given a 4-aDDas maU 
guzari share in mauza Pipalgaon and a 
l.anna malguzari share in mauza Sirpur 
with some home farm land. She was still 
dissatisfied and on 8th September 1909 
she ezobanged the 4.anna8 of mauza PipaU 
gaoD and her home farm lands appertain, 
ing to it for another l.anna share in 
mauza Sirpur and some more home farm 
lands in that village. This was under a 
private arrangement between Bamrao and 
herself. Some years later on 19th March 
1920 tbere was a partition between Ram. 
rao and bis sons in which Gopalrao the 
father of defendant 1 obtained a Q.annaa 
sharo in Pipalgaon* This is admitfcsdly 
part of the 4.aDna8 which had originally 
been assigned to Laxmibai. After this 
followed a series of transfers by Qopalrao 
of portions of this 2.anDa8 share to defen. 
dants 9 and 10. They have been given in 
detail in the lower Court and need not be 
repeated here. Laxmibai died on 13th 
Bepfcember 1926 and the plaintiffs claim a 
two. fifth share in the property which was 
assigned to her at the partition As regards 
the exchange with Bamrao, they contend 
that she obtained only a life.interest and 
so was not entitled to enter into any 
arrangement with respect to the property 
assigned to her, which woold enure beyond 
hsr life* OoDssQDeptly tbs sssigDEDont to 


a. v. Visvanathaswaml Naiokc 


Gopalrao and bis alienations to defen. 
dants 9 and 10 do not bind them. 


It is evident from Ex. P. 1 the judgment 
of the .ludioial CommissioDer’s Court in 
the previous suit of 1902, that the 4 annas- 
sbare then assigned to Laxmibai was the 
usual share to which a mother is entitled 
Under the Mitakebara on a partition bet¬ 
ween the BODS. Of oouree, the extent of 
the share she obtained was less than she 
was legally entitled to but as everybody 
was then agreed on that point, this cannot 
be regarded as altering the nature of her 
interest in it. NNbat is important is that 
she obtained what she actually got in this- 
oapaoity The plaintilfs argue that what 
the mother gets in these oiroumstanoes is 
given in lieu of her right to mainteoanoe 
and consequently is carved cut of an 
estate which has already vested in the 
sons; therefore the property must revert 
to the estate from which it was taken, i. e. 
the estate of the eons, legitimate and 
illegiiimate. Some support is to be found 
for this position in Bdn. 8 of Mulla’a 
Hindu Law, para 128 (2), page 163 The 
learned author observes that the estate in 
such a case passes not to bee stridhana 
heirs but to the sons or grandsous out 
of whose portion it was taken out”. This 
was also the view of Kinkhede A J. 0. in 
23 N L a 184* at page 191 and is the 
view taken in Trevelyan's Hindu Law, 
Edn. 3, page 365, and apparently also in 
Gours Hindu Code, Bdn. 3, page 1427. 
We do not read the Privy Council decision 
upon which these views are based in that 
way In 34 All 234® at page 242 their Lord- 

shtpa observe that there are two possiblo 
alternativee; 


wiaow on panuton la 
tZVt for that to^^whloh she 

icberitaooe, then, aooord- 

reaeooable that U should follow the same rale ot 

hep death to her basbaod’e 

K« ‘^***®* hand. It ia given to her 

her maiDvenanoe it 

hLT,5 f ‘hat when the neo^eetty 

[eL« ‘*‘® property ehalL 

revert to the estate from which it was takeL 

It is true, the result would have been 
thesame in the case before their Lord- 

adopted, but their Lord ships had todeoids 

"'■0° 
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tbe priooiple upon whioh they were to 
proceed and eo oontioued : 

Their Lordbhipe do Dot feel joBtified in patting 
property acquired by a widow on a partition of 
tbe joint estate, upon a footing different from 
that on which property ootning to her by way of 
inberitaoce baa been placed .... Tbe principle 
apoD which tbe oaeeB relating to inheritance have 
been decided appears to be sale guide in dealing also 
with oaseb of partition. 

Id an earlier portion of their jadgement, 
(at page 241) they point out that the pro¬ 
perty which tbe widow inberite from her 
bueband paeaea on her death "to tbe next 
heira of her deceaaed bueband". Golap- 
obandra 8arkar Baatri in tbe Edn 7 of 
his learned work on Hindu Law at 
pages 532 and 739 argues that such a 
share cannot be in lieu of maintenance, for, 
when tbe estate is 'very large tbe mother 
would get property far in exceas of wbat 
would be neoesaary for that purpose and 
when very email far too little. It ia true 
the leHrned author bad originally baaed 
hie opinion upon tbe old AlUbabad view 
which was reversed by tbeir Lordahips of 
tbe Privy Council but it baa not been 
altered in tbe latest edition of bis work 
and 80 far ae these observations are con¬ 
cerned they eeem to be Bound. In any 
case tbeir Lordabipa relied on the fact 
that Bir William Maonagbten in bia Prin- 
oiplea and Precedents of Hindu Law puts 
partition on tbe same footing as inberi- 
tanoe, aa far aa tbe rights of a widow are 
concerned. It ia immaterial whether this 
ia unsupported by the Mitababara or not 
(tee West and Bubler'a Hindu Law, 
Edn 3. Vol. 2, page 323). Tbeir Lurd. 
ships have decided it is the law and in our 
opinion have placed suob property in tbe 
same oategory aa property inherited from 
tbe husband. It follows descent must be 
traced from Badaeheo. 

Tbe next point ia more difQoult. Tbe 
efendants argue that illegitimate sons 
btain their rights because of a special 
text and that but for it they would have 
no right at all. Consequently, once they 
have been given a share on partition they 
have obtained all they are entitled to 
under tbe speoial text and so are not 
entitled to inherit again nnder tbe ordi- 
nary Hindu law. This view was applied 
by tbe Madras High Court in 56 Mad 
866* where tbe learned Judgee held 
the doctrine of reverter did not apply in 

At Karopeal Anmal v. Baoa Bwaml, A 1 B 
1989 Had iiOslST I 0 645 = 86 Had 666 = 
•• 68 U L J 698. 
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tbe oaae of an illegitimate son. As against 
this is tbe view that they are bods aud 
have always been looked upon as sons, and 
but for the stricter notions of marriage 
which gradually crept into tbe Hindu law 
would have shared in tbe patrimony like 
any other eon. Tbe text relating to the 
illegitimate eon is therefore a text of 
curtailment cutting down wbat was once 
bis undoubted right and oonaequently must 
be strictly construed and cannot be applied 
beyond its own express provisions. Some 
justitioation for this view is to be found in 
57 All 85.'^ 

There can be no doubt that tbe Hindu 
law on tbe point is in a confused state, and 
that whichever view ia taken, anomalies 
will arise. We therefore deem it advis¬ 
able to review briefly eucb portions of tbe 
law as are now beyond dispute before 
examining tbe merits of these two conflict- 
ing positions. Tbeir Lordships have settled 
at least these two points in 18 Gal 151^ 
at page 155. First that tbe illegitimate 
SOD does not acquire by birth a right to 
share in the estate in tbe same way aa a 
legitimate son; and second, that after tbe 
father’s death a coparcenary is created 
between the legitimate and tbe illegitimate 
eons entitling them to retain tbe whole 
estate between them if they do not want 
to partition, and entitling them to succeed 
to each other by aurvivorebip Tbeillegiti. 
mate eon thus excludes tbe widow of the 
legitimate son and takes tbe whole estate 
to himself on the death of tbe legitimate 
SOD when there has been no partition. 
Their Lordships quoted with approval a 
sentence from the ludgmont of Baridae J. 
iu 4 Bom 37^ at page 47 where he says : 

I would therefore bold that the plemtifi and 
Mabedu, bei(*g male membere of ao audlvided 
Hiudu famil; ^cverued by the Mitakhbara law, etc* 

So it is now clear that whatever may be 
the position of tbe illegitimate son before 
tbe father's death, after it be becomes a 
member of tbe coparcenary; a member with 
curtailed rights, it is true, but neverthe¬ 
less a member. Haridas J. was even more 
emphatic in another part of the same 
judgment and tbeir Lordships while accept¬ 
ing bis oonolusi uns and actually quoting 

6. Jagaroath Oir v. 8ber Babadar Biogh, A -R 
1936 All 839=163 1 0 1076= 67 AU 86=1936 
A li J 160. ^ 

6. Jogeadro Bbnpate Hatroobaodra Mabapatca 

T. Nltranasd Man Blngh, (1391) 18 Oal 161= 
17 1 A 196=6 Bar 696 0). 

7. Bada v. Bain, (1879) 4 Bom 37 (F B). 
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some of his words did not disapprove of 
this passage : 

I am not prepared to allow that the former 
0« e. the illegitimate son) ia not a ooparceoer, 
and not therefore entitled to succeed b; right of 
eurvivorsbip. Hia legal statue as a son ie un- 
kquestionably rcoognized and accordingly he in- 
herite from hia father even before the latter's 
widow; aod if there are auras putraa of his father 
ho succeeds to the father's estate jointly with 
them. He is clearly therefore their coparcener . . . 
he is their brother, not only in the popular, but 
also in the legal, acceptation of the term, 

Tho learned Judge meets the argument 
that the illegitimate son is not included in 
the enumeration of heirs given in the 
Mitakshara Chap. 2, 8. 2, placitum 2 by 
pointing out that that placitum only lays 
down the order of succession on the failure 
of sons and consequently can have no 
application where there are sons legitimate 
and otherwise. 


We turn next to more debatable ground. 
A Pull Bench of the Madras High Court 
has held in 41 Mad 44® that the putative 
father of an illegitimate son succeeds to 
the illegitimate son. The Judges were 
nnanimons and the ground of their deoi« 
sions was that the illegitimate son is an 
undoubted heir to the father and oonse- 
quently by the rule of mutuality the father 
must succeed to the son. WalUs 0. J. 
pointed out that the illegitimate son was 
recognized as one of the father’s nearest 
heirs at the date of Yajnavalkya thongh 
bis right was only to a half. 

Yajnavalkya onwards, the 
illegitimate eon has been an heir to hie father 
and an heir of a very high tank ezoludine all the 
subsequent classes of eons whioh at that time 

fldoptlon dattaka or sons given in 

Oldfield J. considered that the deoiaion 
of the Judicial Committee in the case 
quoted above established that: 


A oopatoenaty exists between the legltima 
and illegitimate sons in virtue o! a relationsh 
and not ae speolally oreated by the reoognltion 
the latter in the texte for special purposes whi< 

^ Bubjeot to epeoial limitation 

which those purposee imply. Such relationsh 
can be traced only through the affiliation of boi 
sons to their common father; and the resnl 
whioh must be accepted, ie the recognition of tl 
UlegUimate son as a son In the most oompi 
hensive sense, aubjeot only to oertaln disabUitU 

Kumaraswami Sastrlyar J. said : 

i,<«*^®5*?****lf Bpeolaltext was neoessary to gi- 
51? position cannot In my op 

showing an intention to exclude hi 
fmm the category of ppna whom the Smri 


8.8ttbramMla Ayyar v. Bathnavelu Chet 


writers mention as capable of inheriting to their 
father. 

Another very learned Hindu Judge, 
Bhashyam Ayyangar J. was of the same 
opinion in 25 Mad 519^ at p. 524 : 

The Sudra’s illegitimate son is therefore in a 
position more analogous to that of a legitimate 
son than to that of other relations whose right of 
inbeFitaoco ie liable to obstruction. 


These views appear to follow logically 
from the ground on which the Judicial 
Committee based their decision and uQ' 
questionably from the decision of Haru 
das J. in the Bombay case. As opposed to 
this however there is a large body of 
authority which holds that the illegitu 
mate son does not succeed to collaterals. 
It is not an undisputed view. Many emi¬ 
nent Hindu law scholars are against it: 
See Sarvadhikari’s Principles of Hindu 
Law, Edn. 2, p. 826 and Kumaraswami 
Sastri J. in 49 Mad 116^® at p. 154. But 
they are all agreed that however much 
this rule may be opposed to principle, it is 
perhaps too late to question the long series 
of decisions on the point. However, it is 
possible to distinguish them. The rule is 
based on a text of Manu as interpreted by 
commentators and ie reproduced in Oh. 1, 
S. 11, plaoita 30 and 31 of the Mitakshara. 
But these very plaoita show clearly that 
the illegitimate son is a kinsman and a 
blood relation. What they say is that 
Manu provided two sets of six sons. The 
first six he declared to be heirs and kins¬ 
men and the next six, whioh inolude "tho 
son of an unmarried woman”, as not heirs 
but kinsmen. Then the commentator 
proceeds : 

That must be expounded as signifying that the 
first six may take the heritage of their father’s 
collateral kinsmen (sapindas and samanodakas) if 
there be no nearer heir ; but not so the last el*. 
However, oonsangnlnlty and the performance of 
the duty of offering libations of water and so forth 
on aooount of relationship near or remote belong 
to both alike. ■ 


learned Judges in 21 AU 
99 at pp. 103 and 104 say that sapinda 
relationship presupposes a lawful marriage, 
but we agree with Sadasiva Ayyar J. in. 
41 Mad 44 at p. 56 that there is nothing 
to support this view and the quotation just 
cited appears to us to indicate the oon- 

Pavadal GounW 

(1903) 36 Mad 619=11 MtiJ 399. 

10. Saheb v. Bivajl Baja Sabeb, 

lift—84=92 10 93&=49 Mad 
116=49 M L J 668. 

Rajeudra Vataro v. Rajeaar 
31 All 99t=1898 

A. YV W 170# 
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traiy. Their Lordships of the Privy 
Ooanail daoided in 37 All 604^^ at p. 623. 

that although under the Mitaksbara 
the light of inheritanoe aclsds from eapicda 
lelatlonehip, or oommunity of blood, in judgiog 
of the neaineea of blood* relationship or pro* 
plnquity among the gotrajae, the test to be applied 
to diecorei the preferential heir is the oapaoity to 
oSei oblations. 

It follows that one must be a blood 
relation before the oblation can be offered 
and vioe versa. Therefore, since the Mitak. 
shara reoognizea the illegitimate son’s 
right to offer libations of water and so 
forth on the ground of oonsanguinity and 
relationship, it is olear bis sapinda relation, 
ship to bis father and brothers is accepted. 
Of course it is anomalous in such a view 
to out him off from succession to collate, 
rals, but as Sadaehiva Ayyar J. says in the 
case just cited : "This is one of the anoma. 
lies of the Hindu law which do not rest 
upon any principle but only upon texts.” 

It is to be observed that Bipin Krishna 
Bose A. J. 0., in construing a similar text 
which deals with the sister in the chapter 
on inheritance, decided that she succeeded 
as an heir and participated in the inherit, 
anoe. Gh. 1, 8. 7, plaoitum 6, says, with 
respect to the sister, that she "partioi. 
pates” in tho inheritance. The oorrea. 
ponding section dealing with the illegiti. 
mate son is B. 12, plaoitum 1. It says that 
' the father being dead, the brothers should 
make him partaker of the moiety of a 
share”. The language, therefore, is the 
same and was presumably used in the 
same sense : at any rate it ought to be 
construed as such. The Allahabad High 
Court have extended this principle to the 
extent of allowing a mother bo succeed to 
her illegitimate son even among the re. 
generate classes : 67 All 86.” Put very 
briefly their line of reasoning is this : 
under the old Mitaksbara law, the son 
who is now looked upon as illegitimate 
would not have been regarded as illegi. 
timate at all and so would undoubtedly 
have suooeeded. His position has been 
curtailed from time to time by various 
texts : he is not now entitled to claim a 
share and the relationship between him 
and the regenerate father is no longer re. 
cognized, bat the same cannot be said of 
the mother. Therefore in the absence of 
a text taking it away, his right to inherit 
to her is still intact. Then the learned 

19. Buddha Blush v. laUu Blogh, A I B 1916 
P 0 TO^SO 1 0 699^49 I A 908=87 All 604 
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Judges applied the rule of mutuality and, 
eventually decided that the mother could, 
succeed to her illegitimate son. 

This is also the view in these Provinces. 
In 16 N L B 221^^ Maonair A. J. C. held 
that an illegitimate daughter not born of. 
an adulterous intercourse inherits the pro. 
perty of her mother if there are no pre. 
ferential heirs, whether the mother is 
twice, born or a Sudra. The same view is 
taken in 21 Mad 40*^ and in 45 Bom 
557.^® But there are two cases which 
require consideration. They are 34 Bom 
553^® and 38 Mad 1144.^^ They hold that 
in a competition between a legitimate and 
an illegitimate child with respect to the 
mother’s stridbana, the former excludes 
the latter. The reason given for this in 
the Bombay case is that the law of inberi. 
tance presupposes a lawful marriage. Wa 
have already pointed out that there is in 
our view nothing to support this. But 
apart from that, the opinion recorded there 
is obiter, for the learned Judges came bo 
the conclusion that in the case before 
them marriage had to be presumed and 
rested their deoislou on that fact. The 
ooDsequence was that this difficult pro. 
blem was not carefully considered and 
disposed of in a short paragraph. 

The same cannot be said of the Madras 
case. But there also, the learned Judges 
have taken a view which we have already 
discussed and hod ourselves unable to 
accept. The competition there was bet. 
ween a legitimate son and two illegitimate 
daughters, and the decision is founded on 
the assumption that illegitimate children 
have no status at all and no rights except 
those conferred by special texts. There is 
no text dealing with the illegitimate 
daughter, so they held she is excluded from 
the inheritance. This is an understandable 
position, though, as we have said, we pre. 
fer another view, but in our opinion the 
weakness of the decision lies in two points. 
The learned Judges did not dissent from 
the oases which decide that tbe illegiti. 

18. Mt. Kaekari v. Lote, AIR 1920 Nag 196=66 
10 963=16 N L R 331. 

14. Amnagirl Mudall v. Raoganayaki Ammal, 
(1896)31 Mad 40. 

16. Daodappa y. Bhlmawa, AIR 1931 Bom 137 
=69 10 661=46 Bom 667=32 Bom LR 
1806. 

16. JagaoDakh Ragbonakh v. Karayao, (1910) 34 

Bom 653=7 1 O 469=13 Bom h B 646. 

17. Meenakshi v. Mnnland! Panikban, AIR 

1916 Mad 68=96 I 0 967=88 Mad 1144= 
97 M L J 868. 
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mate ohild suooeeds in the absenoe of 
nearer heirs. They merely endeavoured 
to disticgolah them, and the reason they 
give is that the illegitimate ohild suoceeda 
in Buob a oase 

OD the groQDd that in the absence of preferential 
heirs, and if the Crown does not intervene, they 
auooeed as blood relations. 


But that is precisely the view which is 
negatived in the body of the ruling. The 
illegitimate daughters were excluded be¬ 
cause they were not regarded as 'daughters’ 
within the meaning of the texts The 
other point is this. The learned Judges 
distinguish the Calcutta rulings which 
favour the illegitimate child on the ground 
that Calcutta Judges are induenced by the 
theory which prevails in Bengal that the 
ofiering of oblations has to be taken into 
account in determining beirsbip, and that 
that does not adeot the Mitakshara where 
the rules of inheritance are based on com* 
munity of blood. But this is exactly what 
their Lordships of the Privy Council have 
overruled in 37 All 604'* at p. 623 to 
which we have already referred Therefore, 
though with the utmost respect, we dia- 
agree with the ratio decidendi of thisdeoi. 
sioQ, especially as Seshagiri Aiyar J., 
who delivered the main judgment, went to 
the length of saying that he thought that 
even the text which allows the illegiti. 
mate son of a Sudra half a share should 
now be regarded as obsolete. 

Turning next to the ruling which at 
first sight appears to be on the other side, 
66 Mad 856,* it deals with a special situa. 
tion. The father on bis death left a 
widow and an illegitimate son who of 
course succeeded to the estate half and 
half. When the widow died there was a 
daughter’s son and the question was whe. 
tber he got the entire moiety which bad 
vested in the widow or only half of it. 
Now the text says: 


However, ehould there be bo eona of a wedd 
Wife the eoD of the female slave takes the whi 
Mtate provided there be no daoghtera of a w 

HharfoiJy. “ ® partlolpatea lor half 


It 18 therefore understandable that t) 
text should be construed as meaning tt 
the Illegitimate son can only get half 
long as there is a daughter or a daughte 
son, and that consequently there oan 
no reverter so long as daughter’s sc 
exist. But this would be because of t 
text and not because he is not an heir 
his Dutative father or becaoso he is nol 


member of the family. The learned Judges 
do not refer at all to the mass of autho* 
rity which we have just analysed. We 
are oonsequently unable to accept tbe deoi. 
sion as authority for anything but the 
point it actually decides. Tbe result is| 
that we are left with the position that the 
illegitimate son is the father’s heir and 
except in so far as bis rights have been 
curtailed by express texts, he must be 
treated as such. We do not deny that this 
leads to anomalous results. It is anoma* 
lous to dad for instance that if Hamrao 
bad been a daughter, bis sons would have 
gob more than they do now. But tbe 
Hindu law is full of anomalies and any 
other result would lead to equally auoma. 
lous situations. All we oan do is to admi¬ 
nister tbe law as we Bnd it and interpret 
it as logically as we oan in tbe oiroum- 
stances. 

In tbe beginning, the plaintiffs claimed 
2/3rd of tbe 4 annas which went to Laxmi- 
bai at tbe partition, but the first Court 
decreed only 2/5th and there was no appeal 
against that. 2/5th is all that they could 
have obtained under tbe law, but tbe 
difficulty arises about tbe extent of tbe 
property which comprised Laxmibai’s 
4 annas share. As we have said the plaint 
claims a share in ail the property which 
was originally allotted to Laxmibai as a 
result of her suit in 1908. But, as we 
have also pointed out, she exchanged some 
of it for other portions of the family pro¬ 
perty in Bamrao's possession in 1909. 
There is no suggestion that tbe exchange 
was an unfair one, and it was obviously 
more convenient for her to manage a 
oompaot estate in one village instead of 
properties scattered over two. This 
arrangement did not affect the plaintiffs or 
any property allotted bo their share So 
we are of opinion that her share must be 
regarded as having consisted of the pro¬ 
perties which were in her possession after 
the exchange in 1909 and not those allotted 
to her in 1908. Any other conclusion 
would be unfair to defendants 9 and 10 
who are subsequent transferees from 
Gopalrao. It would also be unfair to 
defendaot 1, for the transferees from his 
father will naturally claim oompeosation 
if their property is taken from them. On 
the other hand, it would not affect the 
plaintiffs In any way. The partition must. 

opinion, be looked upon as ft 

T^fS?o extended over the years 

1908 and 1909 and the situation regarded. 
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&B i( the snbseqaent arrangement under 
wbioh Bamrao and Laxmibai esohanged 
portioDB of the properties originally allotted 
to them was part and parcel of the partU 
tioD prooeediogs. Consequently the plain, 
tiffs* suit fails with respeot to the pro. 
perties wbioh were assigned to Ramrao by 
Laxmibai under the exobange of 1909, 
and we leave them to snob remedies as 
they may have, if aoy, with respect to 
the property wbiob Bamrao handed over 
to Laxmibai That property has nob been 
included in this suit and so we are unable 
to deal with it here. The appeal thus 
Buooeeds with respeot to the property 
wbioh Bamrao obtained by exohange from 
Laxmibai on 8th September 1909 and 
^ails as regards the rest. The deorees of 
the lower Courts will oonsequently be 
modified by exoluding this property from 
the decree and dismissing the plaintifis* 
elaim with respect to it. 

As regards costs, the plaintiffs claimed 
9/3rd when they were only entitled to 
'2/5tb, that is, they claimed 4/ldth more 
than they were entitled to. Therefore in the 
ffret Court they will be allowed Il/I5th 
of the costs proportional to the property 
with respect to wbioh they now succeed. 
The defendants will be allowed 4/15th of 
the costs on that portion. As regards the 
rest of the property with respeot to which 
the plaintiffs' case has been dismissed, 
the plaintiffs will pay the defendants such 
costs as are apportionable to that part of 
the claim. With respect to the costs here 
iknd in the lower Appellate Court, defen. 
dants 9 and 10 appealed as regards the 
2/3rd the plaintiffs bad originally claimed, 
■although only 2/6th bad actually been 
decreed. Therefore they appealed un. 
neoessarily as regards 4/l6tb. They will 
therefore receive 11/16th of the costs 
apportionable to the property in respect 
of which the plaintiffs' claim has been dis. 
fnissed, and pay the plaintiffs 4/L6th of 
that amount. As regards the rest of the 
property with respect to which the appeal 
•has failed, they will pay the plaintiffs such 
ooflts as are apportionable to that part of 
the olaim. 

D.^./b.k. Appeal partly allowed. 


Bhridhar (Vivian Bose J.) Nagpnr 7 

^ A. I. R. 1938 Nagpur 7 

Vivian Bo8E J. 

Offieial Receiver, Amraoti (K. B. 

Abdul Kadar) — Appellant. 

V. 

Bhridhar and others — Respondents. 

Second Appeal No 87-Bof 1934, Decided 
on 23rd August 1937, from appellate decree 
of Addl. District Judge, Amraoti, D/. 12th 
January 1934. 

sjf Hindu Law — Succesaion — Obstructed 
heritage — Male issue of acquirer do not 
obtain interest by birth. 

The mate isBue of the aoqairer do not obtain an 
intereat by birth in property nhiob baa deaoeaded 
ae obsiruoted heritage; AIR 1915 Mad 99S, 
Dx»aent.\ 27 Mad 300 and 34 Mad 211, Disappr,; 
35 Cal 1039 {P Ch Expl.', Case law discussed. 

[P 12 C 1] 

V. K. Raj'wade and V. D. Kale — 

for Appellant, 

K. V. Brahma — for RespondenU. 

Judgment. — One Sadaaheo owned 
8. No. 5 of Mauza Bdlabad which forms 
the subject matter of the present dispute. 
He died leaving a widow Mt. Sarjabai and 
two daughters' sons, Vyankat and Nara- 
yan, the daughter having predeceased bioi. 
Narayan bad four sons '>f which Laxmu 
kant was one. The first two respondents 
are sons of this Laxmikant. The relation, 
ship between these persons will be best 
illustrated by a genealogical tree: 

BADaBHBO = widow Sarjabai 

Daughter (predeceased Narayan) 


Vyankat Narayan 


Laxmikant Balkrlsbna Fandalik Yadao 


Bhridhar Vasaot. 

On 23rd June 1927 Laxmikant applied to 
be adjudged insolvent and was so declared 
on 17 th February 1928. The OfiBoial 
Beoeiver, who is the appellant here, claims 
ODO-fiftb share in the field in dispute on 
the ground that it is the joint family pro. 
perty of Narayan and bis four sons and 
that Laxmikant has one-fifth share in it. 
The appeal turns on that point. Property 
inherited from the maternal grandfather 
U obtained by obstructed heritage. There 
U no donbt about that. The two kinds of 
properties are defined in the Mitakahara, 
Oh. 1,8. 1, plaoitum 3 of t^ book on 
inheritanoa. Cnobatmoted heritage is ocau 
to property coming from the fatbert 
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the paternal grandfather or paternal great¬ 
grandfather; every other kind of inherit, 
anoe is obstrnoted. In the fornaer case the 
son, the sons' son and the son’s son's son 
of the acquirer get a right by birth. The 
devolution is not on the acquirer alone 
but on the oo.parcenary, on all those who 
in the eye of the Hindu law form one 
body with him. The position is explained 
in Mulla’s Hindu Law, 8tb Edn., p. 234, 
and also in 31 C W N 293.^ There is thus 
no doubt about this and 1 need not enlarge 
upon the matter any further. But trouble 
arises when the heritage is obstructed as 
here. Do the sons, grandsons and the 
great-grandsons in the male line get a 
right by birth in such a case ? As I read 
the Mitakshara they do not. It is not 
00 -parcenary property in that sense, and 
that is the view of Trevelyan in his Hindu 
Law, 2nd Edn. page 235 and of Mayne 
in bis Hindu Law, 9th Edn. page 355. 
Golapohandra Sastri and J. G. Ghose are 
also of the same opinion; see Sarkar’s 
Hindu Law, 7th Edn., p. 336, and J. 0. 
Ghose’s Hindu Law, 3rd Edn. p. 375. 


I am aware that the Mitakshara givei 
the sons a right by birth in the self 
acquired property of their father though t 
gives them no right to challenge his alie 
nations or to demand a partition in res 
peot of it: at any rate, this is the sense ir 
which it is now understood, though tht 
Madras High Court considered this a 

departure from the strict Mitakshara law 
in 3 Mad 370,2 p 377 . ^ ^ 

p. 10 and also Ch. 1, S. 1, pp. 3 and 27 
Also according to Golapohandra Sastri, or 
the father’s death the sons succeed h\ 
survivorship and not by descent: see Bar- 
kar a Hindu Law, 7th Edn., p. 184. Bui 
the matter is not of much practical impor. 
tanoe so far as the present case is con- 
cerned: in that sense the wives ol 
coparceners and unmarried sisters and 
mothers are also members of the co-parce- 
nary and obtain certain rights in the 
coparcenary property : see Sarkar’s Hindr 
Law, p, 362. But it cannot for a momeni 
be oontended that these rights would 
enable them to transfer or alienate theii 
interests in the property or prevent th( 
Soqnirer from dealing with it as hi 
pleased. Therefore w hen I use the expres 

P»“odat Prasad, A I r"i92( 

eenUndM. H88I 




sion “right by birth” in the course of this 
judgment, it must be distinctly understood 
that 1 am not referring to the limited kind 
of rights which arise here. The verse in 
the Mitakshara dealing with the son’s 
rights in the ancestral estate was unfor¬ 
tunately loosely translated by Colebrooke. 
A more exact translation is given in 
Gbose's Hindu Law, 3rd Edn. p. 375 and 
is also referred to in Sarkar’s Hindu Law-, 
7th Edn., p. 343. The Allahabad High 
Court deals with this in 29 All 667,2 ah 
p. 669 and the Madras High Court in 27 
Mad 300,^ at pp. 309-310. The verse is to 
be found in Ch. 1, 8. 1, p. 27 of the 
Mitakshara and according to Ghose runs 
thus: ‘Therefore it is a settled point that 

property in the paternal or grand-paternal 
estate is by birth". Sastri gives it a 
slightly wider meaning, for he say s that the 
true meaning of the original Sanskrit term 

pitamaha" which Oolebrooke translated 
as ‘ ancestral" is “property inherited from 
the paternal grand-anoestors in the maid 
line". As it is now settled that the great-^ 
grandson in the direct male line is also 
included in the coparcenary, Sastri is pro¬ 
bably right, though Setlur in his Colleo- 
tioD of Hindu Law Books on Inheritanos 
translates the word as “grandfather” ah 
p. 7. However, that need not detain us 
now. What is beyond doubt is that Cole- 
biooke’s use of the word ''ancestral” in thah 
particolar vers^ is limited to ancestors in 
the male line and does not include ances¬ 
tors in the female line. Their Lordships 
of the Privy Council have accepted this in 
36 Cal 1039® at p. 1045. where they say ; 

UnleeB the lands came to Dbanna Singh by deSf* 

cent from a lineal male anoestot in the male line, 

• • . • « they are not deemed anoeetral in Hindn 
law. 


That ought to oonolnde the matter, huh 
another difficulty arises from a decision of 
the Privy Council in 26 Mad 678.® Th» 
property in question in that case had de¬ 
volved upon two brothers who were joint- 
in estate and had come from their matemak 
grandfather ; one of the brothers died be. 
fore separation and the question arose* 
whether the property should go to his- 

3* V- Ram Partap. {1907} 29 Alt 

^’=^907 A W N 211=4 A L J 682. ' 

*' B^ukara Narayanan 

Ohotty, (1901) 27 Mad 800 (F B). 

Thakar Singh, (1908) 36 Oal» 
® 1910=6 I 0 721=86 I A 206= 
12 0 W N 1049=S O-L J 369 (P 0). 

6. Venkayyamma Qaru v. Venkataramanay- 

(1902) 26 Mad 678= 

29 I A 166=12 M L J 299=6 Bar 286 (P C). 
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heir or devolve upon the other parcener by 
eorvivorship. Their Lordehipe held that 
the rule of survivorship applied even 
though it was a case of obstructed succes¬ 
sion. But in the course of their decision, 
their Lordships made two observations 
which have since been a source of judicial 
conflict. They stated : 

In the graodfathet's hands it was separately ao- 
quired property. In the bands of the sons it was 
ancestral property which had devolved on there 
under the ordinary law of inheritance. 


The Madras High Court construed this 
to mean ancestral in the technical sense in 
which the expression is used in Hindu law 
in 39 Mad 930’ at pages 933-93A. But an 
earlier Full Bench of the Madras High 
Court had already taken a different view 
in 27 Mad 300* at page 309. The Allaha. 
bad, Bombay and Patna High Courts also 
held that it was not so used : 29 All 667,^ 
36 Bom 424® at pages 425.431 and 43 I 0 
370.® In view of their Lordships' later 
pronouncement in 35 Cal 1039® which I 
have quoted above, I respectfully agree 
with the majority view. It was argued 
that the later Privy Counoil decision was 
based on a Punjab custom and this is also 
the view in 39 Mad 930’ at page 934. I 
have examined the ruling carefully and 
though their Lordships’ case came from 
the Punjab, 1 have not been able to find a 
single syllable either in the decision or in 
the report to suggest that the decision was 
based on custom and not on Hindu law; 
on the contrary the High Court had held 
that : 

AoocBtral propeity for the purpoEO of this suit 
means property which was held by an ancestor 
who is the common ancestor of the parties. In 
^Is case therefore It would mean property held 
ty any direct ancestor of Djal Biogh and of 
Dhanna Bingfa. 

Their Lordships expressly negatived this 
findiug and stated that : 

Unless the lands come to Dbanna Blngb by 

ancestor In the male 
line tbrongh whom the plaintiffs also In like 

manner olatmsdt they are not deemed ancestral In 
Hindu law. 

utmost respect to the learned 
OAunot construe this as 
a deouion based on Punjab custom. How. 
ever, that does not settle the problem, for 

^•eannadham, AIR 19 I 6 Mad 
W8a=80 I 0 SSOssSO ggQ 

** ^ 8omal*. UaiB) 86 Bom 184 

1 0 774s 14 Bom £i R 400« 

^ ■ *t^ PatAU6^4| I 0 810=8 


their Lordships also observed in the Mad, 
ras case that : 

According to the principles of Hindu law there is 
a oo'paroenaryship between the different members 
of a united family and survivorship following 
upon it. There is community of interest and 
unity of possession, 

and it was upon this principle of Hindu 
law that they decided the case, expressly 
stating that according to the Mibakshara. 
the doctrine of survivorship is not limited 
to unobstructed succession and to the sue, 
cession to the joint property of reunited 
coparceners, but also applies in cases of 
obstructed heritage: they definitely decided 
that the case before them was one of ob- 
structed succession. A difficulty therefor& 
arises at once. Under the Mitakshara ob¬ 
structed heritage ordinarily descends to the 
next in the line of inheritance and not to 
a body of persona comprising several 
generations within themselves, and yet in 
a Mitakshara coparcenary the male issue 
of the acquirer ordinarily obtains a right 
in the coparcenary property along with 
the acquirer the moment it desoeiids to 
him. The Madras High Court therefore 
pertinently remarked in the Full Bench 
ruling reported in 27 Mad 300* at pages 
312.313 that unless the eons of the daugh. 
ter's sons are given a right by birth in the 
property thus acquired by their fathers 
from the maternal grandfather, we will get 
an anomalous kind of joint family property; 
it will be subject to the rule of survivor¬ 
ship and yet the male issaa of the joint 
owners will not become joint owners with 
their fathers in it by birth. This accord, 
ing to the learned Judges will be a species 
of coparcenary property unknown to the 
Mitakshara. This objection is repeated in 
another Full Bench ruling of the same 
High Court reported in 34 Mad 211'® at 
page 218 and is the opinion of Beaman, J. 
in 32 Bom 479" at page 493. 

In so far as the objection is founded on 
anomaly, I do not think it is insuper- 
able. Tbe Hindu law is full of ano. 
malies and there is no reason why this 
should not be treated as just another. 
After all, most rules are subject to excep. 
tiong and this may well be one of them, 
and in any case, whichever view is taken 
anomalies most arise. What can be more 
anomaloue than this? If tbe two brother^ 


10. Huoinml Ohettf v. Maratbammal, (1911) 34 

Mad 311=7 1 0 176=30 M L J 687 (F B). 

11. Karaondaf IlbacaniMy v. Oangabal, (1908) 83 
. . Bom 479=10 Bom L B 184. 
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had been separate when they inherited 
their maternal grandfather's property, or 
if there bad been only one of them, then 
their sons would have had no interest, for 
the property having descended as obstruct, 
ed heritage the sons aoqulre no right in it 
by birth : but if tbe two happen to be 
joint then according to the Madras view 
tbe selfsame property by tbe selfsame 
devolution assumes a different character 
and tbe sons acquire a right in it by birth. 
Tbe devolution in tbe one case would be 
to tbe next in tbe line of succession in 
accordance with the ordinary laws of in. 
heritanoe, and in the other not to a per. 
son but to an entity comprising several 
generations: not only would tbe next in 
the line of succession inherit bat also those 
in more remote degrees. Consider also 
another case. A man dies leaving a grand, 
eon by one daughter and two grandsons 
who are joint by another. There oan be 
no coparcenary in this sense between tbe 
three of them for they belong to different 
families, and yet the property would 
devolve on tbe two grandsons as oopar. 
Denary property and on tbe single grandson 
as something else. That in itself defeats 
the usual meaning of oo. parcenary pro. 
perty. 

1 do not think there oan be any donbt 
that in all ordinary oases of obstructed 
BUooessioD, tbe sons of tbe acquirer do not 
obtain a right by birth. It is only in the 
exceptional oases mentioned in Ch. 1, 8. 1, 
p. 27 of tbe Mitaksbara—an exception 
peculiar to the Hindu law—that tbe sous 
and their male issne acquire snob rights, 
that is to say, in oases of unobstructed 
suooesBion where 'anoeetrar property des¬ 
cends to the lineal male issue. Any other 
view would out at the very foundation of 
the Mitaksbara doctrine of inheritance. 
Their Lordships did not hold otherwise in 
26 Mad 678.® They were not oonsidering 
the rights of the sons. It is true they 
referred to tbe brothers as coparceners and 
that they implied that tbe property on des. 
cent became their coparcenary property, 

later decision in 
36 Cal 1039 that they were not using the 
term ancestral’ in its teobnioal Hindu law 
sense, and I oan see no reason to euppoae 
that they were using tbe term oo.parcenary 
in any more teohoioal way. I can hardly 
think that their Lordships were abrogat. 
ing tbe Mitaksbara dootrine of inheritance 
altogether. The very fact that they empha. 
sized that the inheritance was obstrooted 


in that case shows that they intended to 
retain some kind of distinction between 
tbe two kinds of property. 

I think many of the difficulties which 
arise from their Lordships’ decision will 
disappear if we analyse tbe different mean, 
ings of tbe terms oo-parcener' and oo.par. 
oenary property’. They are not terms 
which are peculiar to tbe Hindu law, 
though they are usually used with a special 
teohoioal sigoiBoance in the Mitaksbara: 
though even there they are used in differ, 
ent senses as I shall show presently. In 
England a coparcenary is said to exist 
whenever two or more persons together 
form an heir" ; see Williams on Real 
Property, Edn. 21, p. 230, quoting Coke on 
Littleton and hlaokstooe. In Halsbury’s < 
Laws of Eugland, Vol. 24, p. 210, it is 
stated that “oo. parcenary arises where 
two or more persona take hereditaments 
by tbe same title by descent”. But when 
we come to consider their incidents we find 
from tbe same authority that: 

Tbete\sjusaccrescendi and on tbe death of one 
ooparoeoer bet share devolves upon those who 
claim under her by devise or by descent and then 
tbe coparcenary continues between her sacoeBSOCt 
in title and the other oo'paroenets. 

Golapobandra Sastri also deals with this 
in bis Treatise on Hindu Law, Edn 7, p.339. 
Therefore it is clear that under the English 
law descent is one step at a time and thal 
tbe issue of the coparcenary do not step 
in until one of tbe coparceners dies. Daya. 
bhaga coparoeoaries follow much the same 
rules: see 6 M I A 626^^ at p. 639. 


There can be no donbt that oopar. 
oenaries are recognized by tbe Dayabhaga 
though their iuoidents differ from Mitak¬ 
sbara ooparoqnaries Tbe manner in which 
the property descends under that system 
conforms to the English definition, and 
Mayne refers to Dayabhaga ooparoenaries 
as also do Mnlla and Golapobandra Sastri: 
see Mayne’a Hindu Law, Edn. 9, p. 881; 
Mulla'a Hindu Law, Edn. 8, p. 828 and 
Sastri’s Hindu Law, Edn. 7, p. 981. On. 
fortunately I am not familiar with the 
Dayabhaga, but 1 find that the term 'par- 
oener is used in at least one place : Daya* 
bhaga on Inheritance, Oh. 1, p. 35. Then 
again^ when two or more widows sucoeed 
as heirs to their bosbands, they snooeed ae 


la. natjeemoney DosBee v. Oenobnndoo Malllei 
(1864 67) 6 M I A 696^4 W B 114=1 Bulhi 
Wl=lBat683(PG). 
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ooparoeners (ll MIA 487*®), and so also 
do danghtsrs sncooeding to their father, 
■even when they are married: 23 W B 
214** at p 218, Their Liordahipa expressly 
referred to them as coparceners in the 
first case and in the second it was pointed 
out that they succeeded as one heir, which 
of course is the same thing. In both oases 
the rule of survivorship was applied. 
Therefore even under the Hindu law 
oo parcenaries which devolve but one step 
at a time and in which the rule of sur¬ 
vivorship applies are not unknown. 

Another thing to bear in mind is this. 
Gven under the Mitakshara different 
members of the oo-parcenary have differ¬ 
ent rignts in its property. I have already 
referred to the case of a father s self- 
acquired property where, although the sons 
obtain a right in it by birth and succeed by 
survivorship, they cannot challenge bis 
alienations or demand partition. Then 
come the mother's rights. She is also a 
member of the coparcenary, but all sbe 
oan claim is a right of maintenance and 
residence unless there is a partition among 
the sons, in which case she gets a share 
for the period of her life. An unmarried 
sister is also a member of the oo-parcenary 
with special rights. She ‘participates’ in 
the inberibanoe : see 6 N L R 161.** The 
illegitimate eon also has rights and though 
he obtains oo right by birth be steps in 
'SS a member of the coparcenary with 
rights of survivorship as soon as the father 
dies: see 18 Cal 151** at p 155 and Second 
Appeal No. 132 of 1934.*^ 

It is clear then that there are many 
different kinds of oo-parcenaries known to 
law, even to the law of the Mitakshara, 
And BO it is more than possible that their 
Xiordships were not using the term in the 
limited sense in which it is ordiQirily 
understood in Mitakshara oases any more 
than they were using anoestral in a res- 
trioted way. All that they were dealing 
with was property which bad descended 
upon two persons in the same degree. As 

18. fibagftwaodeen Doobe; V. Baee, (1866* 
67) 11 M 1 A 487—9 W B 38=3 Bather 134= 
3 Bar 837 (P 0). 

14. Aomtriolall Botev. BaioDeekaolUlll6r,(l676) 
3 I A 119=33 W B 314=16 Beng L B 10=3 
Bat 480 (P 0). 

IB. Mt Loohao v Babat, (1909) 6 N L B 161. 

10. Jogendro Bhapail Harroohandca Mahapatra 
V. Nltyaoaad Uan Blogh, (1891) IB Oal 161= 
17 1 A 136=6 Bat 6^ (B 0) 

17i Bhafwanirao v. Panjarain, BeporUd in A 1 B 
1988 Nec 1. 


they were joint, their Lordships decided 
that the descent was upon them as one 
heir and that the property was copar¬ 
cenary in that sense. As they were 
members of a joint family, they decided 
that the incident of survivorship should 
apply. As I have said they had already 
applied this incident to the coparcenary 
which is formed when two widows inherit 
and also in the case of daughters. Their 
Lordships applied the same principle to 
the case of two joint grandsons. I am 
fortihed in this by the undoubted fact that 
there can be a coparcenary within a copar¬ 
cenary. Trevelyan in his Hindu Law 
adverts to this at page 238 of Ldn. 2 of his 
work: 

Property may be ooparoenary as regards some 
members ol a joint family, while other membets 
of ibe family, although oopacoenets in the family 
ptopePty, have oo ohat6 iberdio. 

This occurs when a member of a copar¬ 
cenary dies leaving separate property. 
The property then becomes the coparoonary 
property o( bis lineal male issue within the 
requisite degrees but his collateral copar¬ 
ceners have no interest in it. Another 
instance is this. Consider an undivided 
family with five successive generations, A, 
Bf C, D and B, in which A and 0 respec¬ 
tively acquire property in their own behalf. 
During their respective lives, the property 
will be their respective self-acquisicions. 
When C dies, bis son and grandson D and 
E will get his property as coparceners and 
A and B will have no interest in it. When 
A dies his son B and his great-grand son 
D will get his separate estate by survivor¬ 
ship as a coparcenary, but B will get no 
share in it though ha is a member of the 
joint family: see Mayne’a Hindu Law, 
Edn. 9, page 347. Therefore wa then get 
two coparcenaries within the same joint 
family, one group consisting of B and D 
and another of D and E; we also have a 
position in which E gets no interest in the 
property inherited by bis father D from A. 

Borne support for an intermediate posi¬ 
tion is to be found in West and Buhlar's 
Hindu Law. Edn 3. Vol. 1, page 715. The 

learned authors are dealing there with the 
case reported in 3 Mad 370® at page 377 
which went opto the Privy Council. Thair 
Lordships’ decision is to be found in 6 Mad 
1.** That wae also a case of inheritaaoe 
from the maternal grandfather and the 
question was whether the property so 


18. Uattayan v. Z^mladat of Blva^fl. (1888) 6 
Had ls91 A 138=4 Bat 864 <P 0). 
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inherited was liable for the acquirer’s 
debts after it had descended to the son on 
the father’s death. Both the High Court 
and their Lordships held that it was on 
the now well-established pious obligation 
theory. But the High Court also discussed 
another question and held that the pro¬ 
perty was not the father’s self.acquisition 
and considered that although it was 
ancestral in the sense in which the pro- 
perty inherited by the father frono the 
paternal grandfather is liable to partition 
under the Mitakshara law at the instance 
of the son”, yet it was "not self.acquired 
property on that ground for purposes other 
than those of partition”. In other words, 
they considered that the son acquired 
right by birth in it, that he could restrain 
alienation and challenge its liability for 
the immoral and illegal debts of the father 
but could not demand partition. Their 
Lordships of the Privy Council declined 
to express an opinion on this point except 
to the extent of agreeing that property of 
this kind is not the self.acquired property 
of the father. The learned authors of 
West and Buhler commenting on the High 
Court’s observations say: 


Thie notion of property being of one claBS fo 
one purpose and of another for another ie a sut 
tlety which the authorities do not apparent! 
warrant and which would lead to contradictor 
ooDseqnencee. The rules for partition of ioherite 
property point to male lineal inheritance, leavin 
property owned in any other right to be distribute 
as self-acquired or according to the special rule 
applicable on account of the obaraoter of the prc 
perty as sacred or secular or ae affected or nc 
with the support of publio duties. 

Therefore, though such property is no 
self.acquired property, it is distribute! 
according to the same rules. These illus 
trations go a long way towards meetin 
the objections raised in 39 Mad 930’' a 
page 934 and the two iFoll Bench oases t 
which I have already referred, namely 2 
Mad 300^ at page 313 and 34 Mad 211^° a 
page 218, to the effect that there can be n 
joint family property under the Mitakshar 
in respect of which the male issue of th 
joint owners will not by birth becom 
joint owners with their father. As I hav 
shown, there are many such instanoei 
I am therefore in respectful agreemen 
jWith those High Courts which hold tha 
Itfae male issue of the acquirer do not obtaii 
an interest by birth in property which ha 
descended as obstructed heritage, am 
mssent from the decision in 39 Mad 930 
This is especially so as the Madras Ful 
Bench ip 27 Mad 300* refused to 8xten( 


the logical consequences of holding the 
contrary to a case in which the stridban 
property of a woman devolved upon her 
sons who formed an undivided Hindu 
family, and also because they stated that- 
the principles cannot apply to property 
which descends collaterally from the mater¬ 
nal uncle. 

I want, however, to make it clear again 
that when I use the expression "right by 
birth” I am referring to the wider interests 
which that phrase ordinarily connotes and 
not any lesser rights such as those of 
maintenance, residence and survivorship. 
It may be, though it is not necessary to- 
decide that here, that the sons do acquire- 
tbe same or similar rights in respect of 
property thus acquired as they do in the- 
self. acquired property of their father, but 
that will not entitle them to question the 
lather’s alienation or any other dealing 
with the property either by him or by his 
creditors against him during his lifetime. 
I am painfully conscious that my reason¬ 
ing is strained, but I am unfortunately 
oompelled either to oondne the decision of 
their Lordships to the facta on which it is 
based and treat the situation dealt with 
there as one of those anomalous positions 
which are common in Hindu law, or tu 
overthrow the doctrine of obstructed herit¬ 
age and thus unsettle a law abonb which 
there has not been any doubt hitherto. As 
I have said; their Lordships cannot novy 
bo said to have based their decision on the 
fact that property of this kind is ancestral^ 
and therefore coparcenary property for 
that reason. Their later pronouncement 
settles that point. At tha same time their 
Lordships are definite that the heritage in 
such a ease is obstructed. If the sons of 
the acquirer are to bo given a right by 
birth in such property, then the role must 
be applied to all kinds of obstructed herit¬ 
age whether the descent is on two persons 
or one, and if on two whether they ars 
joint or separate. In my opinion tba 
former ^ alternative will not unsettle any 
law while the latter will. Therefore I prefer 
the Bombay, Allahabad and Patna view tO' 
that of the Madras High Court. 

The result is that the Official Receiver 
has no right to proceed against this pro¬ 
perty during the lifetime of the father. 
The decision of the lower Appellate Couth 
w right. I dismiss the appeal with costs* 
Counsel 8 fee Bs. 26. 

B.D./R.K. Appeal dismissed, 
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Yeshwant Rao and another — 

Appellants. 

V. 

Laxman Rao Bajirao Marathe — 

Respondent. 

First Appeal No. 65 of 1934, Decided on 
12th March 1937, from decree of Addl. 
Diet. Judge, Wardha, D/- Slat January 
1934. 

Limitation Act (1908), Arta. 68 and 80— 
Debt secured by bond—On payment of cer* 
tain amount by certain date, bond to be fully 
eatiafied—Bond held was not single bond 
—Art. 68 or Art. 80 applied and not Art. 67. 

A Buit was Instituted on a debt secured by a 
bond. The bond provided : "Accounts have been 
made and Rs. 9,091*0*3 is due from us to you 

. The following agreement has taken place 

between you and us that if we pay you Rs. 7,000 
by 23rd May 1930 and if we pay this amount by 
the date fixed, you will give up the balance, 
Bs. 2,901*0*3 and pass a receipt in full satisfac¬ 
tion of the bond, but If we do not pay you 
Rs. 7,000 by the date fixed, we shall be liable to 
C&7 the whole of the amount of Rs. 9,091*0-3. and 
we shall pay you compound Interest at 10 annas 
per cent, per mensem on this amount from the 
date of the bond": 

Held that this was not a single bond and hence 
not governed by Art. 67 but that either Art. 68 
or Act. 80 applied and the date when limita¬ 
tion began was Sith May 1930. [PlSO 2; P 14C1] 

M, R. Bobde and J. R. Mudholkar — 

/or Appellants. 

T. J. Kedar — for Respondent. 

Judgment.—This case raises an inter, 
estlng point on the law of limitation. 
The (aots that are material are simple : 
The suit is on a debt secured by a bond. 
The date of the bond is 22ad January 
1930. The date of the suit is 24th April 
1983, and the question arises as to whe. 
ther the suit is in time. In order to 
resolve that question, it is neoessary to 
ooneider Arts. 66, 67 and 80 and also to 
glanoe at Art. 66. As the question to some 
extent turns on the wording of the bond, 
it is desirable to set out the bond in 
-extenso in its translated form : 

AoooanU have been made and Bs. 9,091*0*3 Is 
Aoe from os to you. The following agree¬ 

ment hai taken place between yon and us that if 
we pey yon Be. T.OOO by 98cd May 1930, and If 
we pay thle amount by the date fixed, yon will 
give np the bala&oe of Be. 9.091-0-8 and pau a 
ceoelpt In foil aatlifaotlim of the bond, bat it we 
^ not wy yoa Be. 7,000 by the data fixed, we 
nail be liable to pay the whole of the amoant of 
0,on*0*8, and we Aall pay yon eomponnd 
inSareet at to amiat pee oent. pee maneem on thle 
•aseeat fiom the date of Um bond. 

life k urged* on babhU of fehe appeUnnfeg* 


by Mr. Bobde in an ingenious argument 
that such a bond is a single bond, and 
being a single bond either Art 66 or 
Art. 67 applies, and those Articles being 
specific and together exhaustive, exclude 
the application of the general Art. 80. It 
is said that the Article applicable to this' 
case is Art. 67, for hero no date is fixed! 
for payment. If that be so. the starting 
point for limitation is the date of the 
execution of the bond, that is to say 22nd 
January 1930, and therefore the suit is' 
time.barred. In our opinion, that argument' 
fails unless this bond is a single bond.) 
Further we observe that we are nob to be 
taken as deciding that in this bond any 
date is fixed for payment. That is another 
point which does not arise in view of the 
conclusions wo have arrived at as to the 


kind of bond here in question. Bonds 
can be divided into two classes, single and 
double, or unconditional and conditional. 
The learned authors in Halsbury’s Laws 
of England, Vol. 3 (Hailsham edition) at 
page 92, Art. 163, state the matter as 
follows : 


The ordinary form of bond now in use is one 
accompanied by a condition in the nature of a 
defeasance, the performance of the condition 
generally being secured by a penalty. This form 
of bond is called a double or conditional bond, 
and ooneista of two pacts : first, the obligation, 
and secondly the condition. Tbe oonditiou 
which may be contained in tbe same oc another 
instrument, or may be indorsed on tbe back, epe* 
otfies tbe real agreement between tbe parties, 
that is to say, the money to be paid or acta oc 
duties to be performed or observed, the payment, 
performance, or observance of which is intended 
to be secured by the bond—and provides that on 
due performance of tbe oondition the bond shall 
be void. 


Id a footnote there is a reference to an 
old case (1670) 2 Saund 78,^ decided as 
long ago as 1670, which laid down that tbe 
omission of words providing that the obli. 
gation shall be void does not affect the 
validity of the condition. In our opinion, 
on a true construction of the bond in thisi 
case, it provided that if on or before 23rd| 
May 1930 the person under obligationi 
should pay Rs. 7,000, then tbe bond wouldi 
become void, that is to say, no further! 
sum was due to, and no further remedy' 
remained in the creditor. That being so, 
this is nob in our opinion a single bond, 
and either Art. 68 or Art. 80 applies. 
Art. 68 provides that on a bond aubjeot to 
a oondition it is three years from the time 

1. Kaalavater v. Hawxby, (1670) 9 Saund 78=s 
66 B B 748. 
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when the condition is broken, and Art. 80 
provides that in the case of a bond not 
therein expi'esely provided for, it is three 
years from the time when the bond 
becomes payable. In our opinion, before 
23rd May lb30 the bolder of the bond 
oonid not have sued upon it; for, in our 
view, the true nature of the agreement 
between the parties was that the debtor 
was given time until 23rd May 1930 to 
pay; if be then paid Rs. 7,000, he need 
pay no more; if be failed to pay Rs. 7.000 
by then, be would b^ve to pay tbe whole, 
that is to say Rs. 9,091 0-3. On that view 
we are of tbe opinion that whether Art 68 
or Art 80 applies, tbe date when limita¬ 
tion begins is 24tb May 1930. 

Tbe learned counsel for tbe appellants 
raised a further objection on tbe ground 
that (be learned trial Judge, after having 
held that tbe agreement to pay the whole 
amount of Rs. 9,091.0 3 was penal, has 
yet refused relief against tbe penalty and 
has given a decree for tbe Rs. 9,091.0 3. 
In our opinion, however, that point fails 
because what tbe learned Judge says is 
not that tbe Bs. 9,091.0 3 was penal but 
that tbe provision for Rs. 9 091.0 3 with 
compound interest at 10 annas per cent, 
per month from tbe date of tbe bond on 
failure to pay Bs. 7.000 by tbe date 6xed 
was penal. Seeing that tbe learned Judge 
only gave a decree for Bs. 9,091.0.3 allow, 
ing nothing whatever for interest, com. 
pound or otherwise, we certainly cannot 
see that tbe defendants have anything to 
complain about. On this point also tbe 
appeal fails. We therefore arrive at tbe 
same conclusion as tbe learned trial Judge 
though for different reasons, and the 
result is that the appeal is dismissed with 
costs. 

d.s./r.K. Appeal diimitsed* 
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Stone 0. J. 

Jayanarayan Ramkisan Marwadi — 
Defendant — Appellant. 

V. 

Dhanraj Ganesh Marwadi — Plaintiff 
— Respondent. 

Second Appeal No. 206.B of 1934, De. 
oided on 8tb April 1937, from appellate 
decree of Second Addl. Bist. Judge, Akola, 
D/. 19th Joly 1934. 

^ Civil P. C. (1908), S. 73 — Asaets held by 
Court — Decree tranaferred to CollMler for 


A. I. R. 

further execulion by Civil Court ■“ Mooey 
received by Collector is money received by 
him for and on behalf of Iranaferring Court 
— Such money, while in bia hands, ia "ea* 
Beta" held by »uch Court. 

Even though the Collector to whom the deoree 
ie tranelerred for further execution, by a Civil 
Court, ia not a Court, still iu view of the duties 
of tbe Collector iu this matter, though be ia not 
an ageot of such Court, the moDe>e received by 
him ID execution of eucb deoree are moneys re* 
ceived by him for and on bebitlf of such Court. 
Tbe moneys so received, wb'le they are in bis 
handii, are "asBets" held by eucb Civil Court : 
AIR 1937 Nag 16 \ A I H 1936 Bom 277 and 
AI H 1937 Nay 217. Bel on. [P 16 0 1] 

A. L. Halve and V. K. Rajwade — 

for A ppellant. 

A. V. Kbare and W. B. Pendharkar — 

fur Respondent. 

Judgment.—This is a seonnd appeal in 
a suit whereby the plaintiff claims from tbe 
defendant Rs. 238-5.0 which be says be 
should have received out of a total earn of 
Bs. 370.5 0 by way of rateable distribu¬ 
tion, that Rs. 370.5 0 being in a Court as 
assets of a judgment-debtor against whom 
tbe plaintiff’s father in one suit and tbe 
defendant’s brother in another suit bad 
obtained decrees The questions narrow 
down to two : (1) Wbat is the date on 
which tbe sums amounting to Hs 370.6.0 
were received in tbe executing Court, and 
(2) Is that date before tbe plaiutiff got bis 
deoree transferred for execution to that 
Court ? Tbe second question discloses a 
curious chapter of accidents Tbe history 
can be stated sborlly as follows : The 
plaintiff’s case was decreed in tbe Court of 
tbe Sub.Judge, Second Class, Murtizapur. 
An application was made on 1st September 
1928 before the District Judge, Akola, ask¬ 
ing for tbe deoree to be transferred for 
execution. Tbe application is to be found 
at page 37 of the paper.book. It recites 
that tbe deoree has been obtained, that tbe 
judgment-debtor has property, and that 
that property is being sold by tbe Col¬ 
lector at tbe instance of tbe Sub.Jodge« 
Second Claes, No. 3, Akola It then prays 
that the deoree be transferred from that 
Bub.Court to the Second Sub.Judge. First 
Class, Akola. That prayer was granted. 
On the same day an application was mado 
for rateable distribution. 

Now it will be seen that as a result of 
that unfortunate application, this case wss 
transferred to a First Class Sub.Judge 
when tbe other case was being executed 
by a Beoond Claes Sub.Judge ; in other 
words, two different Courts were funotion- 
ing. Tbe mistake appears to have struck 


Jayanabayan V. Dhanraj 
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Bomebody abonb 18 roonthB later when the 
osse was transferred from the First Class 
Sab-Jodge to the Second Class Sab Jadge, 
No. 3, Akola, on 20th February 1930. That 
was the Coort whiob bad the assets and 
before whiob any appHoation for rateable 
distribntion oould have to be made The 
First Class Sub.Judge's Court bad no as« 
sets of oourse at any time beoause the 
assets were being gathered in by the Seoond 
Class Sub Judge’s Court, and until 20th 
February 1930 the Seoond Class Sub. 
Judge’s Court had no jurisdiction in the 
case the decree in which has passed to the 
plaintiff, beoanse the case bad not been 
transferred to it. Thus it was only on 
20th February 1930 that so far as the 
plaintiff’s case was concerned—thnt is to 
say the case in which the plaintiff s father 
was the decree-holder and which bad 
passed to the plaintiff on the death of the 
father“~it wa-s transferred for execution to 
the Court of the Sub. Judge, Seoond Class, 
No. 8, Akola. Meanwhile, the defendant’s 
brother’s decree, which bad passed to the 
defendant on the death of the brother, was 
being executed in that Court—that is, 
the Conrt of the Sob Judge, Second Claes, 
No. 8, Akola“whioh had seot to the Col¬ 
lector the 0 form for realizing by sale 
certain attached property That property 
the Collector had sold. On dtb March 

1929 the judgment-debtor produced before 
the Collector Re. 92 and on 7th February 

1930 the balance, Rs 218.6 0. Thus by 
7th February 1930, tbe Collector bad re¬ 
ceived the Ra 370-5 0. Subsequently he set 
aside tbe sale and lung after in .luly re¬ 
turned the 0 form with tbe report that 
showed that on 7th February tbe judg- 
ment-debtor bad deposited the full amount 
payable to tbe decree.bolder. The records 
of tbe Court show that Re 370 5 0 was 
Mtoally received by the Nazir on 25th 
March 1930 as decree money payable to 
tbe deoree. holder. 

The qaestion Is ; Was that money re¬ 
eved by tbe Court within tbe meaning of 
B. 73, Civil P. 0., before or after 206h 
February 1980? l( reoeived before, rate, 
able dietributkio does not arise; if reoeived 
after, to the extent at any rate that it was 
reoeived after, it does. Further it is argued, 
nlylng on 26 Mad 179*. that tbe assets are 
” Pg deemed reoeived on tbe last day they 
^W*e gathered In, and therefore tbe whole 

^ Oheltlar v, Sabcamanla Baf 

tliU. iU08) S6 Had 179. * 


should be deemed to be reoeived not on 7th 
February 1930 when partly reoeived by 
the Oulleotor, but on 20th March 1930 
when reoeived by the Court. If that be 
so, then the money, on 20th February 
1930, was available in that Court for rate- 
able distribution. It will be remembered 
that an application for rateable distribu. 
tion was made on Ist September 1928. 
That application was made to tbe Court of 
tbe Seoond Class Sub. Judge, No. 3, Akola. 
That application was granted, but as was 
pointed out by the appellant, that applica¬ 
tion was before a Court which had no 
jurisdiction beoause, although undoubtedly 
the application for transfer made before 
tbe District Judge on tbe same day was 
intended to transfer tbe matter to the 
Court of the Second Class Sub-JuHge No 3, 
Akola. the prayer was that it be trans¬ 
ferred to the Sub. Judge, First Class. Akola, 
and that prayer was granted. It subse- 
quently went on for many months before 
tbe Court of the First Claes Sub Judge, 
Akola, as appears from his order sheet. 
Thus, that order made for rateable diatri- 
bution by tbe Second Class Sub Judge, 
No. 3. Akola, was noade without jurisdic¬ 
tion and has no effect : A I R 1928 Mad 
49^.^ A subsequent application for rate, 
able distribution was made, but that was 
refused. 

Thus the matter narrows down to tbe 
qaestion : When was this money reoeived 
by tbe Court ? A similar point was consi¬ 
dered by Pollock J. in A I R 1937 Nag 16® 
where he held, following A 1 R 1920 Bom 
Sb.^tbab tbe assets must bedeemed bo have 
been reoeived by tbe Court on the dabe^ 
when they were reoeived by the Collector. 
Against that, I have cited to me a decision 
of my own and a decision of a Bench of 
tbe Bombay High Court, A [ R 193^ Bom 
277.* My decision is rep>rted in 19 N 
L J 176.® What was under consideration 
there was whether a Collector was a Court 
within the meaning of O 21. B 2. The 
same oonolasion was arrived at in both 
oases, viz. that the Collector is not a Court. 

9. NBDjaoda Ohettiar v. Nsllakarappao Obet- 
tiar, A I B 1928 Mad 496^109 I O 404 ^65 
M L J 190. 

8. Karbar v. Labana, AIR 1987 Nag 16=168 
1 0 168. 

4. DatUttaya v. Poodllk. AIR 1920 Bom 86= 
68 I 0 999=92 Bom L R 1001. 

6. Bhanksr t. Keabav. AIR 19'')6 Bom 977=164 
1 0 9= 60 Bom 799=88 Bom L R 606. 

6. Baghojt V. Vitboba, AIR 1997 Nag 917= 
169 1 0 110=19 N L J 176. 
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28 N L R 179" was also cited in this con¬ 
nexion, but I fail to see its relevance. If 
tbe Collector be not a Court, then it is 
said that when the Collector receives 
money, it is not a Court receiving money 
and consequently assets are not held by a 
Court within the meaning of S. 73. I see 
no reason to differ from the conclusion I 
came to in 19 Nag L J 175® being fortified 
by the view taken in A I R 1936 Bom 
277®, since reported. But it seems to me 
that it is one thing to hold that the Col¬ 
lector is not a Court and another thing to 
hold that tbe Court is not deemed to have 
received money when the Collector received 
it, bearing in mind tbe duties and purpose 
of a Collector in this matter, I do not 
say that tbe Collector is an agent of the 
Court, but 1 do think that when the Col¬ 
lector receives into bis bands moneys, those 
moneys are to be received by him for and 
on behalf of the Court, and while they are 
in his bands, they are held by the Court 
just as they would be held by the Court 
when the Nazir receives them. A great 
difficulty would arise in practice otherwise. 
Deoree.holders would go away satisfied, 
attachments might be raised, then long 
afterwards, as in this case, other decree- 
holders would be entitled to come along 
and claim rateable distribution, with tbe 
result that tbe first decree-holder, who bad 
lost bis attachment, would be only partly 
satisfied. 

In my opinion therefore, the critical date 
was 7th February 1930. That being so, 
it is not necessary to consider what is the 
date on which instalments are deemed to 
be received—that is to say, whether they 
are all referred to tbe date when the last 
instalment was received, because in this 
case even that date is before 20th February 
1930. It is an unfortunate case for the 
plaintiff who finds himself in a difficulty 
because of a slip made in the application 
before the District Judge on let September 
1928. That however is not the defen. 
dant’s fault. Tbe appeal is allowed with 
costs. 

A.L./R.E. Appeal allowed, 

7. Badaebeoappa v. Paniabrao, AIR 1982 Nag 
166^140 I 0 293=98 N L B 179. 
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PURANIK J. 

Trimbak Totaram Lingayat Wani — 
Applicant. 

V. 

Comreiiesioner of Income-tax, Central 
and United Provinces, Lucknow — 
Non-applicant. 

Misc. Civil Case No. 20.B of 1935, Da- 
cided on 16th August 1937. 

(a) Income-tax Act (1922), S. 66 (ac amen¬ 
ded in 1933)— Order of Comroicstoner under 
S. 33 — Reference lie* only when order in¬ 
volves enhancement or is prejudicial to as- 
sessee — Order maintaining assessment of 
Assistant Commissioner is not prejudicial. 

Under 8. 6$ (as amended) no reference lies 
against an order of the Income-tax Oommissloner 
under 8. 33 unleee tbe order is one wbtoh Involves 
an enhancement of the assessment or is otherwise 
euob as is prejudioial to tbe assesBee ; but if the 
Income-tax Commissioner simply maintains the 
decision of the Assistant Oommiasioner and the 
asseEsment made by him, it cannot be said that 
the order of the Commissioner of Income-tax is 
such as is prejudicial to tbe assesEee '.AIR J9S6 
Mad S79 and AIR 1937 Nag 164, Foil. 

[P 17 0 1] 

(b) Income-tax Act (1922), S, €6 (as amen¬ 
ded in 1933)—Retrospective effect. 

All cases pending at the time the Act was 
amended in 1933 will be governed by the Act as 
amended. [P 18 0 1] 

M. B. Bobfie and V. K. Bajwade — 

for Applicants 

D. N. Chaudhari — for Non-applioant. 

Ordep.—This is an application for issue 
of a writ of mandamus against the Oom- 
misaioner of Income-tax nnder S. 66 (3)i 
Income-tax Act. The applioant was as. 
sessed to income-tax by the Income-tax 
Officer, Khamgaon, by an order under 
B. 23 (3), Income-tax Act, dated 19th Feb¬ 
ruary 1934 for the assessment year 1933-34. 
An appeal was then preferred to the As¬ 
sistant Gommlssioner, Amraoti, bat it was 
dismissed by order dated 11th October 
1934. The Commissioner of Income-tax 
was requested to revise this order but be 
declined to revise: vide his order dated 12th 
December 1934. Thereafter the applicant 
applied to the Commissioner of Inconoe- 
tax under B. 66 (2) aooompanied by a fee 
of Hs. 100 requiring him to refer to the 
High Court the questions of law arising 
out of the aforesaid order bnt the Com¬ 
missioner of Income-tax refused to state 
the case by order dated IRth February 
1985. The applicant feeling himself ag¬ 
grieved by this decision of the Ohmmis- 
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eloner of Isoome.tax has preferred this 
application for issue of a writ of manda- 
mos against the Commissioner of Income* 
tax. 

A preliminary objection was raised at 
the hearing that this application is not 
tenable. It is contended that under the 
,D9w amendment of 8. 66, Income-tax Act. 
no reference lies against an order of the 
Income-tax Commissioner under 8. 33 un. 
less the order is one which involves an 
enhancement of the assessment or is other, 
wise such as is prejudicial to the assessee, 
but if the Income-tax Commissioner sim* 
ply maintains the decision of the Assistant 
Commissioner and the assessment made by 
him, it cannot be said that the order of 
the Commissioner of Income-tax is such as 
is prejudicial to the assessee. This was 
the view taken in 58 Mad 367^ at page 
369 and has been followed by a Divisional 
Bench of this High Court in Miso. Judi. 
cial case No. 89 of 1935.^ Counsel for the 
assessee replying to this objection argued 
that it was not proper to urge that when 
he applied to the Commissioner of Income, 
tax under 8. 66 (2) for making a reference, 
he was applying for an order of reference 
arising out of the order of the Commis¬ 
sioner of Income-tax. It was argued that 
it could not be presumed that the appli- 
cant was making an untenable application 
-if under the Proviso to 8.66 (2) as amended, 
no application for reference could be made. 
If the Income-tax Commissioner has only 
maintained the order of the Assistant Com¬ 
missioner of Income-tax, it was not proper 
to say that the application that was made 
was against the order of the Commissioner 
of Income-tax. Counsel for the applicant 
wants me to hold that the application was 
one against the order of the Assistant 
Oommiesioner of Income-tax and that the 
same baa been refused. He therefore main. 

Jbat his application is tenable and 
that the writ should be issued against the 
Commissioner of Income-tax. 

The argument of the counsel for the 
applioant, though ingenious, has no sub. 
stance. In the application to the Income- 
tax Commissioner he baa very clearly 
stated that he was applying for reference 
after the deoision by the Commissioner of 

1. VsnkaiaohalaD ?, Oommlsaiooer of Income* 
Ux, Madras. A I B 1986 Mad 879=sl66 I 0 
61=68 Mad 667=68 M L J 327 (8 B). 

3. Bpioning, Weaying and Mana- 

noRiiIng Oo. Ltd. v. Oommlaiionet of In* 
ooiD«>taz, Beporttd in A Z B 1987 Nag 164. 
W88 N/8 & 1 


Income-tax on 12th December 1934. He 
also stated therein that he received the 
intimation of that order on or about 20th 
December 1934. This application for 
reference was 61ed before the Commis. 
sioner of Income-tax on 5bb February 
1935. It is idle to argue that was an 
application against the order of the Assis- 
tant Commissioner of Income-tax. Under 
the Income-tax Act an application for 
reference has to be filed within 60 days of 
the data on which the assessee is served 
with a notice of an order under 8. 31 or 
B. 32 or of an order under S. 33 enhancing 
an assessment or otherwise prejudicial bo 
him. The application before the Commis. 
sioner of Income-tax was filed not within 
60 days of the service of a notice of order 
under 8. 31 or S. 32 but within 60 days of 
the service of notice of an order under 
8. 33. The Commissioner of locome.tax 
rejected that application pointing out that 
no reference lay inasmuch as his order did 
not enhance the assessment and was not 
such as was otherwise prejudicial to the 
assessee. In the application for writ of 
mandamus in this Court, it has been very 
clearly stated in the application that the 
Commissioner of Income-tax dismissed the 
application for review by order dated 12th 
December 1934 and thereupon the appli. 
cant made an application to the Commis. 
sioner of Income-tax under S. 66 (2) 
requiring him to refer to the High Court 
the questions of law arising out of the 
aforesaid order and decision. Nothing could 
be clearer than this statement of the 
assessee that his application for reference 
to the Commissioner of Income-tax was 
one arising out of the order of the Commis. 
sioner himself and nob from the order of 
the Assistant Commissioner of Income-tax 
as is argued before me. 

It is not disputed before me that if bis 
application was against the order of the 
Commissioner of Income tax, it is not 
tenable, but it was tried to be argued that 
as the Income-tax case was pending at the 
time when the amendment permitting 
application for reference against the orders 
of the Income-tax Commissioner in oer- 
tain oases was introduced, the amendment 
should not govern the case of the present 
assesses but his case should be governed 
by the Act as it was before the amendment 
was inserted in it. This does not in any 
way make the position of the assessee 
better. Under the old Act in no case a 
reference arose from an order under 8. 33 
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of tho Act. Reference could be made 
only against the order of the Aseistant 
Comiesioner of Income-tax. The asseaseo s 
counsel wants me to hold that as the old 
Act applied, bis application must be treated 
as one from the order of the Assistant 
Commissioner of Income-tax. I am clearly 
of opinion that when the application was 
made, the amendment had already come 
into force, it being an amendment of the 
year 1933 and it was only in view of that 
amendment that the application before the 
Commissioner of Income-tax for reference 
was made. All pending oases will bo 
governed by the Act as amended. The 
assessee had failed to make any application 
for reference from the order of the Assis. 
tant Commissioner of Inoome tax within 
the stipulated period, and X do not find 
throughout the proceedings any reference 
whatsoever to the order of the Assistant 
Commissioner of Income-tax from which 
a reference was sought. The argument 
of the respondent therefore regarding the 
maintainability of the application is not 
sound and cannot be accepted. 

As I have already stated, the asseasee’s 
counsel before me did not try to maintain 
that the view taken in 58 Mad 367* at 
page 369, and followed in Miso. Judicial 
Case No. 89 of 1935^ by a Divisional Bench 
of this Court, was in any way wrong. It 
wae not also argued before me that the 
order of the Income-tax Commissioner, 
though one maintaining the order of the 
Assistant Commissioner of Income.tax, was 
such as should be treated as otherwise 
prejudicial to the interests of the assessee. 
Id fact no attempt was made for maintain, 
ing the application as one arising out of 
the order of the Commissioner of Income, 
tax, though it purports to be one as arising 
out of that order. The preliminary objec¬ 
tion therefore prevails and the application 
is dismissed. The applicant will pay the 
non-applicant’s costs Bs. 75. In the view 
I have taken of the case, I do not propose 
to go into the merits of the application 
that is before me. 

b.d./r.k. Ap'plica.iion dismitsed. 
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Manifcchand Pranjiwan Alehta 

Defendant — Appellant. 

V. 

Berar Motor Supply Co .— Plaintiff — 

Bespoodent. 

Second Appeals Nos. 223.B and 232.B 
of 1935. Decided on 7th April 1937, from 
appellate decree of 3rd Addl. Diat. Judge,. 
Amraoti, D/- 5bb July 1935. 

Contract —Hire purchase agreement is a 
compound of agreement of hiring and of 
agreement of sale tirtged with agreement of' 
hypothecation — Precise time when property 
in chattel was to pass to hirer must be ascer¬ 
tained — Language of agreement indicating-, 
various stages of development of contract 
must be considered. 

Tho biro purchase agreements ate, on account 
of their complexity, not easy to construe. The 
terms used by the parlies are frequently soobecuie’ 
and equivocal that they are calculated to elude an 
attempt to gather their iuteution from them. 
Hire purchase agreement is ordinarily so oomplez. 
that it may be described ae a compound of agree¬ 
ment of hiring and agreement to sell tinged with 
an agreement of hypothecation. With all these, 
it at bottom may well be a oontraot of sale on. 
credit. The main point in regard to the hire pur* 
ohase agreement is to ascertain the precise time 
when property in the sabjeot matter of the agree¬ 
ment passes to the hirer, for, on that point turns- 
the nature of the rights and obligations of the- 
parties whiob have to be ascertained for the pur¬ 
pose of giving appropriate relief. The question 
whether or not tho agreement whioh wears the- 
garb of hire purchase agreement transfers by its- 
own force the ownership from one party to the- 
other is one of great moment for the purposes of 
determining the nature and extent of the remedy 
that is available to the aggrieved party. If it Is 
found that the agreement is a oontraot of sale- 
with the oondition of retarded payment of the- 
prloe by instalments, the property in theiobattel 
would pass to (be ostensible hirer. If on the other- 
hand the agreement is one of hiring albiet coupled 
with an option to purohase, the property will not 
pass to the hlror as he will be treated only as a- 
bailee until he exeroises his option after having 
fulfilled the required oonditions. In the former- 
oase the owner who has parted with his owner¬ 
ship is entitled to sue the purohaser for tho- 
balance of the price as a debt owed to him. In 
the latter case he may seize the chattel or sue for- 
reoovering the arrears of hire money or for 
damages as a oonsequenoe of the breach of the oon¬ 
traot. To oonstrne a hire purchase agreement, ona- 
must look into the language used by the parties to- 
it for indloatioDB of the various stages in the- 
development of the contract in relation to the- 
rights and obligations that the parties oontem-' 
plated to create, alter or extinguish. Every part 
of the agreement mast therefore be explored to 
seek out the olue to the real intention of the^ 
parties as to the time of the transition of the- 
property in the sabjeot matter of the agreement* 

h*!? *8'®*®®**^ embodies a stipulation which: 
entitles the hirer to terminate the oontraot at an^ 
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time he pleases, that stipalatlon will qualify the 
oontraot ae a whole aod would also setve to shed 
light on the intention of the parties as to the time 
of the transfer of ownership from one party to the 
other: {1895) A C 471, Discussed; Case law 
reviewed. [P 19 0 3; P 20 0 1, 3; P 21 0 1, 2] 

M. R. Bobde — for Appellant. 

T. L, Sheode — for Respondent, 


Judgment. — This appeal and Second 
Appeal No. 232.B of 1935 arise out of a 
suit filed by the respondent in this appeal 
to recover Es. 2,000 on account of a Ford 
motor truck which the appellant had 
received under a hire purchase agreement. 
The trial Court had passed a decree for 
Rs. 1,094.6.0 which amount was reduced 
by the lower Appellate Court to Rupees 
621.15.0. It is from this decree that both 
parties have filed two sister appeals. The 
plaintiff s case was that on let January 
1930 the defendant took delivery of a Ford 
motor truck under a hire purchase agree, 
ment in terms of which the defendant 
paid Bs. 600 as an advance and agreed to 
pay as hire money Rs. 219.11.0 on the 
first day of every month for 12 months. 
On the defendant having paid the money 
for 12 months, he had the option to pur. 
chase the truck. He executed the hire 
purchase agreement on 7th January 1930 
and took delivery of the truck. On 22nd 
March 1930 by which time the defendant 
had paid Be. 419.11.0, he returned the 
truck to the plaintiff in a disordered 
condition with the result that the plain¬ 
tiff had to repair it at the cost of Rupees 
126.12.0. The plaintiff sold the truck for 
Bs. 800 on 23rd March 1931 and filed the 
suit to recover the balance of Rs. 2,000 
including interest after having credited to 
the defendant the payments made by him 
and the sale proceeds of the truck. The 
suit was framed as for recovering the 
overdue instalments of the purchase of the 
truck with interest after crediting in the 
defendant s account the amounts received 

1 f P^*^“**^®f* The cause of action was 
stated to arise on the date of default in 

payment of the hire money, also called 

^ The defendant 

fit ^ leturned the truck in 

the last week of March 1930 as it was 

Msound and defective in work, 
imt that the plaintiff represented that the 

to repair the 

truck and return it to the defendant in 


spite of several demands. The defendant 
claimed to be the owner of the truck and 
asserted that the sale by the plaintiff of 
the truck was fraudulent. The plaiotilT 
in his reply traversed the defendant’s alio, 
gations and particularly denied that the 
property in the truck had passed to the 
defendant. 

In the Courts below the suit was treated 
as one to recover the purchase money 
of the truck or damages for breach of 
agreement to purchase the truck and both 
Courts gave credit to the defendant for 
what they considered as the reasonable 
amount of sale proceeds. Ib appears to 
me that the rights and obligations arising 
from the hire purchase agreement have 
not been properly ascertained. The hire 
purchase agreements are on account of 
their complexity nob easy to construe. 
The terms used by the parties are fre- 
quently so obscure and equivocal that they 
are calculated to elude an attempt to 
gather their intention from them. The 
transactions of this kind at first were 
regarded in England with suspicion as being 
designed to disguise what in reality were 
bills of sale with a view to evade registration 
on the one band and to entice on the 
other band an unwary hirer into a situa. 
tion which ultimately compelled him to 
be a reluctant purchaser. A note of oau. 
tion was sounded by Lord Macnaghten 
in delivering the opinion in a case reported 
in (1895) AG 471* at page 482 ; 

The learned ooUDsel for the respoodents epobe 
of dealioga of (his eorb with aa air of righteous 
indigDatioD as if they were traps for the extra* 
vagaut and the impeounioua—mere d67ioos to 
tempt improvident people into buying things 
which they do not want and for which at the 
time they cannot pay. I think that is going too 
far. I do not see why a person fairly solvent 
and tolerably prudent should not make himself 
the owner of a piano or a carriage or anything 
else by means of peilodioal payments on such 
terms as those in question In the present oase. 
The advantages are not all on one side. If the 
object of desire loses its attractions on close 
acquaintance, if faults are developed or defects 
discovered, if a coveted treasure is becoming a 
burthen and an encumbrance, it is something 
surely to know that the transaction may be 
closed at once without further liability and witb- 
ont the payment of any forfeit. 

Although such agreements cannot bo 
denounced as a snare, the difBoulty of 
extracting the real intention of the parties 
embodied in them remains and in this 

1, Helby v. Mathews, (1890) A 0 471 = 64 
Ii J Q B 46a»ll B S89 s 73 li T 841 ss 48 
W B 061=60 3 F 20. 
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particular case the difficulty is eubanced 
by the conduct of the parties to it. I have 
therefore in the first instance to analyze 
the agreement to ascertain what they 
meant their mutual rights and obligations 
under it were to be and then see bow far 
their acts or defaults were in conformity 
with their agreement or how they can be 
reconciled with it. I have in other words 
to see in what manner the agreement is 
enforceable in view of their acts and 
defaults. Hire purchase agreement is 
'ordinarily so complex that it may be des- 
oribed as a compound of agreement of 
hiring and agreement to sell tinged with 
an agreement of hypothecation. With all 
these, it at bottom may well be a contract 
of sale on credit. The main point that 
occurs to me in regard to the hire pur. 
chase agreement is to ascertain the precise 
time when the property in the subject 
'matter of the agreement passes to the 
hirer, for, on that point turns the nature 
of the rights and obligations of the par. 
ties which have to be ascertained for the 
purpose of giving appropriate relief. 
Before I examine the terms of the agree, 
ment on which the present suit is foanded, 

1 think it may be useful to review some 
English oases, particularly those in which 
the agreements were in terms closely 
resembling those of the agreement with 
which 1 shall presently deal. 

In (1878) 9 Ch D 419^ and (l88l) 18 
Gh D 30^ it was, on the true construction 
of the hire purchase contract, held that 
the subject matter of the agreement did 
not pass to the hirer, whereas in (1893) 

2 Q 6 318^ it was held that the property 
in the goods passed to the hirer. In (1835) 
A 0 457^ and (1895) A 0 471,' which arose 
in the House of Lords, it was held that 
the property in the goods did not pass to 
the biter. In (1934) 1 KB 32,^ wherein 
the hirer had given for the full price of 
the motor.oar a promissory note which 
had been discounted by the owner, it was 


2. Ex parta Orawoour : In re Robertson, (1878) 9 
Oh D 419 = 47 L J Bk 94 = 39 L T 2 = 26 
W R 733. 

3. Orawoour v. Balter, (1881) 18 Oh D 80 = 61 

L J Oh 496=45 I» T 62=30 W R 21. 

4. Lee v. Butler. (1893) 2QB318 = 62LJQ B 
691=4 R 663=69 L T 370=42 W R 88. 

6. MoEntire v. Otoesley Brothere, (1895) A 0 
467=64 L J P 0 129 = 11 R 207 = 72 L T 
781=2 Manson 834. 

e.-Vodein LighfcOaiB Ltd. v. Beale, (1984) 1 £ B 
32=102 L J K B 680=149 L T 285=77 8 J 
420=49 T L R 603. 


held that the property did not pass to 
the hirer and that tho owner was entitled 
to adjustment in hie ftotiou to recover the 
oar and then risk for its detention and 
conversion. It was pointed out that on 
the true oocst’*uction of the agreement it 
was neither a sale on credit, an agreement 
to sell nor a bill of sale and that the pro¬ 
missory note was given only as a security 
for the instalment and not in payment 
thereof, and further that the so-called 
purchaser was only a bailee. In (1934) 
2KB 305,’ in which a financing company 
had resumed possession of a lorry which 
had been fraudulently sold to the plain, 
tiffs in that case by a person who had 
entered into a hire purchase agreement 
with the company, it was held that the 
lorry was rightly resumed, and the plain, 
tiffs' claim was thrown out on tho ground 
that the property in it had not passed to 
him. Turning to Indian decisions, it was 
held in 49 Bom 172,® 64 Bom 381® and 54 
All 781,’® that the property in the chattel 
had passed to the hirer, and in 52 Mad 
829“ the trial Judge’s finding that the 
property did not pass to the hirer was 
not disputed. 

The question, whether or not the agree- 
ment which wears the garb of hire par. 
chase agreement transfers by its own 
force the ownership from one party to 
the other, is one of great moment for the 
purpose of determining the nature and 
extent of the remedy that is available to 
the aggrieved party. If it is found that 
the agreement is a contract of sale with the 
condition of retarded payment of the price 
by instalments, the property in the chattel 
would pass to the ostensible hirer. If, on 
the other band, the agreement is one of 
hiring albiet ooupled with an option to 
purchase, the property will not pass to 
the hirer as he will be treated only as a 
bailee until he exercises his option after 
having fulfilled the required oondi- 

7. Btafls Motor Quarautee Limited v. Beitieh 

Wagon Go. Ltd., (1934) 2 K B 306 = 103 
L JKB613=161LT396. 

8. Oole A. Oeoii v. Nanalal Morarji, AIR 1926 

Bom 18 = 92 I 0 191 = 49 Bom 172 = 96 
Bom L R 880, 

9. Bbimji N. Dalai v. Bombay Trust Oorporation 

Ltd., AIR 1930 Bom 306=124 I G 800=64 
Bom 381=32 Bom L R 64, 

10. Mababalee Ptaead v. H. N. Palmer, AIR 

1932 All 607=1411 G 616=64 All 781=1932 
AL J 761. 

11. Auto Supply Go, Ltd. v. Raghunatha Ohetty, 
AIR 1929 Mad 884=1211 0 693 = 62 Mad 
829=57 M L J 618.' 
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tioDS. In the former case the owner who 
bae parted with his ownership is entitled 
to sue the purchaser for the balance 
of the price as a debt owed to him. In 
the lattter case he may seize the chat¬ 
tel or sue for recovering the arrears of 
hire money or for damages as a con- 
sequence of the breach of the contract. 
To ascertain the precise nature and effect 
of the hire purchase agreement, a rule of 
construction was enunciated by Lord Her. 
Bohell in (1895) A C 471^ at p. 475. The 
noble Lord, while delivering his opinion in 
the House of Lords observed : 

My Lords, it is said that the subatance of the 
traneaotioD evidenoed by the agreement must be 
looked at, and not its mere words. I quite agree. 
But the eubstanoe must, of oouree, be asoertained 
by a oonaideration of tbS rights and obligations of 
the parties, to be derived from a consideration of 
the whole of the agreement. If Brewster agreed 
to buy the piano, the parties cannot, by oalling it 
a hiring, or by any mere juggling with words, 
escape from the consequences of the contract into 
which they entered. What then was the teal 
nature of the transaction 7 The answer to this 
question is not, I think, involved in any difficulty. 
Brewster was to obtain possession of the piano, 
and to be entitled to its use so long as he paid 
the plaintiff the stipulated sum of lOs. 6d. a 
month, and he was bound to make these monthly 
payments so long as he retained possession of the 
piano. If be continued to make them at the 
appointed times for the period of three years, the 
piano was to become bis property, but he might 
at any time return it, and upon doing so, would 
no longer be liable to make any further payment 
beyond the monthly sum then due. 

The analysis of the agreement made by 
Lord Sband in the same case is highly 
instructive and will repay quotation : 

The decision of this question depends entirely 
on the true oonstruotion of the agreement between 
the plaintiff and Brewster under which the latter 
got poBBession of the instrument. It is true that 
by that agreement, Brewster undertook to pay to 
the appellant not only a first Instalment of lOa. 
od. described as a "rent or hire instalment," but 
to pay the same amount on the 38rd of each 
BUooMdlng month and that it was provided that 
on the payment of thlrty*Blz monthly instalments 
the piano should become bis property. If these 
stipulations bad been anquallfled, there would 
have been an absolute obligation or agreement 
by Brewster to acquire the lostrumeut In pro* 
petty, and by purchase, although the ioBtruments 

o® hire, and the case in 
^ would have directly applied, 

whole obligations by Brewster were 
qualifled by the stlpnlatlon : "that the hirer 
terminate the hiring by delivering up to the owner 
esld instrument," This provision appears to 
nae to make it clear that there was no purobase 
and no agreement to purohase. The hirer need 
not oontinue the hiring a day longer than he 
UBued : and he need not allow the transaction to 
Moome one ol pniobaee nnlsw he desired to do so. 


The rule that is deduoible from thooe 
weighty observations is that to construe a 
hire purohase agreement, one must look 
into the language used by the parties to it 
for indications of the various stages in the 
development of the contract in relation to 
the rights and obligations that the parties 
contemplated to create, alter or extinguish. 
Every part of the agreement must there- 
fore be explored to seek out the clue to 
the real intention of the parties as to the 
time of the transition of the property in 
the subject matter of the agreement. If 
the agreement embodies a stipulation 
which entitles the hirer to terminate the 
contract at any time he pleases, that stipu¬ 
lation will qualify the contract as a whole 
and would also serve to shed light on the 
intention of the parties as to the time of 
the transfer of ownership from one party 
to the other. This test which was pointed 
out by Lord Sband in the above.meuticned 
case was applied in India in 54 Bom 381® 
and 64 All 781.^® Now it is time to turn 
to the hire purchase agreement which 
forms the foundation of this suit. The 
main clauses of the agreement are these : 

ClauFC 1. The owners being the owners of the 
motor vehicle with fittings, tools, accessories . . . 
. . . . agree to let and the hirer agrees to take the 
vehicle upon a hiring or tenancy from the date 
hereof subjeot to the terms and conditions herein 
contained and hereon endorsed. 

Olause 3. On signiog this agreement, tbe hirer 
shall pay to the owners in first payment a sum of 
Rs. 500 in consideration of tbe option to purchase 
given to the hirer hereinafter and the said sum 
shall become tbe absolute property of the owners. 

Clause 3. The hirer shall pay at Amraoti by 
way of hire without demand the sum of Rupees 
319>ll-0aDd thereafter tbe sum of Rs. 219'11>0 
on tbe first day of every calendar month beginning 
with the month next after the date hereof uotil 
twelve such monthly instalments have been made 
unless be shall have terminated this agreement 
as hereinafter provided. 

Olauee 4. In the event of all the stipulated 
monthly bite having been duly and punctually 
paid, the vehicle shall at tbe hirer’s option be* 
oome the absolute property on payment of Rs. 5, 
but the hirer shall have the option of putchaEing 
tbe vehicle at any time during the currency of 
this agreement by paying in one lump sum tbe 
balance of all tbe hire hereinbefore mentioned 
and any other expenses incurred by (be owners. 

Oo the reverse of this agreemeut there 
are certain additional conditions : 

1. The hirer shall be at liberty at any time dur* 
log the oontlnoanoe of this agreement to terminate 
the biting by returning tbe vehicle to the owners 
in Amraoti free of all expenses to the owners, 
bnt this shall be without prejudice to any claims 
the owners may have against the hirer in respect 
of this agreement. 
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2 (b). To indomnify the owoors agilaat loss by 
roason of damage to tbo vehicle from any cau?o 
whiitBoovcr or by reason of claims by third parties 
in respect of the same. 

2 fe). Not to sell, mortgage, pledge, hypothecate, 
hire or otherwise deal with the vehicle nor to part 
with the possession of the vehicle nor to remove it 
for regular sorvico out of district without the 
oxproes written permission of the owners previ¬ 
ously obtained, nor to use tbo vehicle for any 
purpose other than that declared in the original 
proposal form. 

4. Hirer acknowledges that bo bolds tbo vcbiole 
as a bailee of the owners and shall not have any 
property or interest as purchaser therein until be 
shall bavo oxoroised bis option of purchase as 
boreinboforo provided and shall have paid tbo 
whole amount due under their agreement or under 
any term thereof. 

6. The owners may terminate the contract of 
hiring and forthwith recover poascssion of the 
vohiolo : (a) If any monthly hire is in arrear left 

and unpaid for seven days after the date fixed for 
its payment, (b) If the hirer commits or euffers 
any breach of the conditions and obligations here¬ 
in stipulated to be observed and performed by 
him. 

8.They need not give notice of intended 

sale by auction. They can auction the vehicle at 
any time after two weeks; provided such action 
results in the owners realizing more than the 
amount justly due to them including interest, all 
cost and damages, such surplus shall be paid by 
them to the hirer. 

Now examiDiug the terms of this agree, 
ment, it appears to me clear that the 
parties contemplated various stages in the 
development in the completion of the oon- 
traob; the first stage is from the date of 
the contract to the data of payment of the 
whole price of the oar by instalments or in 
one lump sum: the second stage is that the 
hirer after having paid the stipulated sum 
was to have the option of purchasing or 
not purchasing. In case he decided to 
purchase he was bound to pay Rs. 5 where, 
on the agreement would be turned into an 
agreement of sale and the owner would be 
bound to sell. Now so long as the contract 
was in its first stage, the property in the 
truck remained with the owner and the 
potential purchaser became a bailee—the 
truck being entrusted to him for use. 
During this period the hirer could termi. 
nate hiring by returning the vehicle to the 
owner. This, I think, is the most important 
clause which ought to govern the mutual 
rights and obligations of the parties to the 
present case. Now, by virtue of this oondi. 
tioD, it was open to the hirer to return the 
truck to the owner at any time before the 
time to exercise his option to pQrohase 
arrived and thus put an end to the agree¬ 
ment. The rights and obligations of the 


parties would then have to be determined 
with reference to the date when the agree, 
ment tormiDabed. If it termioated when 
the hirer returned tbe truck to the owner 
and deoliiied to take it back within a 
reasonable time, then that would be con¬ 
strued as au implied termination of the 
contract of hiring by the hirer. As the 
hirer had not acquired property in the 
truck at that oribioal date, the owner could 
nob have possibly derived any advantage 
by selling the truck since tbe truck was 
his own. There is no doubt the condition 
which gave liberty to tbe owner to sell 
the truck by auction at any time two 
weeks after seizure, but that was subject 
to the proviso that if the sale resulted 
in realizing sale proceeds exceeding the 
amount recoverable by them including 
interest, etc., tbe surplus was to be paid 
to the hirer. But this condition cannot be 
construed as indicating transfer of property 
to tbe hirer as soon as it was seized by 
the owners. A clause of this nature was 
contained in tbe agreement which came up 
for consideration in (1895) A C 457.^ Lord 
Hersohell, while considering this part of 
tbe agreement, observed that the clause 
was not inooDsisbent with the ownership 
remaining with the owners in the absence 
of a further clause providing that if the 
owner sells the chattel at a loss and the 
sale produces less than what would be due 
by the hirer, tbe owner could recover the 
balance. In such a oontingeDoy the noble 
Lord observed : 

Hie only oouree, If he oontemplated each a Eesulfe, 
wonld be to determine not to sell but to keep 
poseesBion and to eue for damages for breach of 
oontraot or to prove for suoh damagea : see (1896) 
A 0 457^ at page 465. 

On a proper construction of the agree, 
ment, giving full effect to every material 
part of it, there appears to be no doubt 
that the parties did not contemplate 
transfer of property during the onrrenoy 
of the agreement of hiring and if it is 
found on consideration of tbe facts of this 
case that tbe agreement terminated during 
this critical period, then the owner could 
only have the right to resume possession 
of the truck and to sue not for the price of 
the track but only for recovering the hire 
money which might have fallen into arrears 
before the termination of the agreement 
oonpled with a claim for damages as com¬ 
pensation for any loss oooaaionad to the 
owner in^ consequence on account of the 
hirer having broken his oontraot. 
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Now taming to the faots of the ease, it 
^ould appear that the hirer (defendant) 
sent the traok to the plaintiff's workshop 
'lor repairs on 31st Maroh 1930: see Ex. D.l. 
It had been repaired by 12th April 1930 
as is clear from £x. D.2 dated 12th April 
1930, but on aoooant of some misunder. 
standing as to the charges for repairs, the 
defendant did not take it away. The 
plaintiff had therefore to ask the defendant 
by a notice (D.3) dated 21at April 1930 
to settle his aoooant and take away the 
^raok. In that notioe, the plaintiff clearly 
intimated to the defendant that if he failed 
to take away the traok, he would sell it 
by anotion. The defendant, as has been 
^remarked by the lower Appellate Court, 
did not remove it in spite of the letter 
Ex, D.3. The defendant ought to have 
settled the plaintiff's bill and paid off the 
arrears of instalments and removed the 
traok within a reasonable time, i. e. by the 
•end of April 1930. He did not remove and 
the only inference that is dedaoible from 
his conduct is that he was not willing to 
perform his part of the contract, Conse- 
'< 3 aently the contract mast be deemed to 
'have terminated on lat May 1930. 

^ The next question is what was the plain- 
'tiff's remedy ? As the property in the track 
was not transferred to the defendant, he 
•was not liable to pay the price of it. It 
'mast be noticed that condition No. 1 {see 
'P. 42 of the paper book), reserved to the 
defendant full liberty to terminate the con- 
tract of hiring by retarning the vehicle to 
"the plaintiff. In view of this condition, the 
defendant mast be deemed to have exer- 
-cised his option to determine the contract 
on let May 1930 by which date he ought 
"to have taken away the track but failed 
^ do so. It is with reference to this date 
mat the defendant’s liability mast be 
determined. Under condition No. 2, the 
■defendant was bound to keep the vehicle 
■in thorough working order and goodoondi. 
xlon and further to indemnify the plaintiff 
against loss by reason of damage to the 
-yebiole from any oaase whatsoever. If on 
* 1980 the defendant had clearly 

told the plaintiff that he terminated the 
eontraot of hiring, he woald have been 
illaDle to pay any charges which woald bo 
necessary to repair the vehicle so as to 
restore it to working order and good 
^ndition and to compensate the plaintiff 
Aoy loss caused by damage to the 
2*luola and farther to pay off the arrears of 
•he hire money. Bat the defendant would 


not be liable to pay the future instalrrientf? 
since the contract itself would come tn an 
end on let May 1930. Tho dofendaut 
would not be entitled to tho return of 
Es. 500, the initial payment he had made. 
It was a payment of the first instalment 
of rent, not merely an advance of rent: sec 
62 Mad 829.^^ The defendant could not 
get back whatever amount be had already 
paid as rent. The plaintiff was therefore 
entitled to appropriate the amount of 
Rs. 500. 

In view of the aforesaid considerations 
the defendant's liability has now to be 
ascertained. The defendant himself sent 
the vehicle to the plaintiff’s workshop and 
the plaintiff’s repair, bill amounted to 
Bs. 41.2.0 excluding the labour charges 
(which have been rightly disallowed by 
the lower Appellate Court). As to the bill 
for Rs. 125, the defendant cannot be held 
liable to pay. The plaintiff carried out the 
repairs in Maroh 1931, that is to say 
nearly one year after the vehicle had come 
into his custody. The vehicle was the pro¬ 
perty of the plaintiff and it was his duty 
to bring any serious defects in it or any 
damage caused to it to the defendant’s 
notioe within a reasonable time after it 
came into his possession. The lower Appel¬ 
late Court was therefore right in disallow, 
ing the repairing charges of Bs. 125. The 
plaintiff was entitled to recover as follows : 

Rs. a. p. 

- InstalmentB due in February, 

Marob, April and May ... 678 12 0 

BUI for repairs made in April 1930 41 2 0 

919 14 0 

Dedoot repayment ... 419 11 0 

Balance due to the plaintifi ... 600 8 0 

The plaintiff’s suit must however be 
dismissed as it is beyond limitation. The 
suit was substaatially one for recovering 
hire of a vehicle and therefore governed 
by Art. 50 of 8oh. 1, Limitation Act. As 
I have held the plaintiff was only entitled 
to recover the hire which bad fallen into 
arrears on and before Ist May 1930, his 
suit ought to have been filed within three 
years from the various dates on which the 
hire became payable He filed his suit on 
19th July 1933 and it was oonaeqaently 
barred by time. The defendant s appeal 
(8. A. No. 223.B of 1936) saooeeds and 
plaintiff’s appeal (8. A. No. 932.B <^1936) 
fails. The resolt is that the plaintiff s salt 
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stands dismissed with costs in all the 
Courts. CouDsel’a fees Bs. 50. 

li.D./u.K. Suit dismissed. 
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Stone C. J. and Vivian Bose J. 
Jainarayan and another —Appellants. 

V. 

Sonaji and others — Respondents. 

First Appeal No. 16.B of 1934, Decided 
on 9th April 1937, from order of Addl. 
Diet. Judge, Amraoti, D/. 17th November 
1933. 

(a) Hindu Law —Debts— Father—Decree— 
Secured or unsecured debt by father, if 
neither illegal nor immoral, imposes pious 
obligation upon undivided sons *— Decree 
against father alone — Sons* share can be 
proceeded against in execution. 

A debt, eeoured or UDseoured, oontraoted by the 
father, neither lor illegal nor for immoral purpose, 
imposes a pious obligation upon the undivided 
80 D 8 and if a deoree is obtained against the father 
alone, it may be enforced by attaobmenta and 
sale of entire oo’paroenary property. In such a 
case the deocee'bolder can proceed in execution 
againet the soob* ebare and need not proceed by a 
Beparate suit : Case law referred. (P 27 0 2] 

^ (b) Hindu Law—Debts—Father — Decree 
^Mortgege suit against father and sons— 
Debt neither for illegal nor for immoral 
purpose-Decree against father alone—Parti* 
o**® personal decree under O. 34, 

R. 6, Civil P. C.—Sons’ property cannot be 
taken tn execution of personal decree—Pro* 

K liability is governed 

by Civil P. C., and not by old Hindu law of 
procedure, 

concerned, 
and Jiabili’ 

ties of the parties, e. g. son’s liability for hia 
Hindu law, but aa regards the procedure to be 

been enforced 

no longer applies, and Courts are governed in 
these matters by the Code of Civil PrSiedure. 

Iv “ mortgage suit against the^fa^her 
and Td « ‘ dismissed against the eons 

befl« in r *®‘ber alone and 

undnt n qF personal deoree is made 
under 0, 34. R. 6, Civil P. 0., the partition takes 

‘be sons cannot be taken in 
execution of the personal deoree even if the debt 
was not incurred for immoral or illegal Duroose 

1 ‘bis property 

can be taken in exeoutlon is another. Pro^rty 

eieoiLnifiw^i.^^y,.^® attached and sold ii 
execution if it falls within the kind of property 

P C ®“aobed and sold under B. 60, Civil 
Bft« .5 partition, the share that goes to the 

hii *be father 

nas no disposing power over it. Therefore snob 


property does not fall within S. 60. Thus it 
oannot be attached. But the son can be made liable 
for hia father’s debts if be baa become a suretyj 
he oau be made liable under the pious obligation 
rule also. In neither of the oases however could 
his liability take the form of having his property 
taken in execution and sold without any prior 
proceedings brought against him leaving him to 
raise the question whether his liability as surety 
or under the pious obligation rule precluded him 
from claiming in execution : Case law discussed. 

[P 29 C 1,23 

M. R. Bobde — for Appellants. 

M. B. Kinkhede — for Respondents 

4 to 11. 

Judgment.—This case raises a question 
of ooDsiderable diiBcuUy and importance. 
It is ooDceroed with the exeontion of a 
personal decree passed in a mortgage suit 
brought against certain fathers and their' 
sons (forming four joint Hindu families). 
The mortgage suit was dismissed as against 
the sons, and decreed against the fathers. 
The purpose of the mortgage being ta 
pnrohase land, the land so purchased and* 
the fathers’ share in the ancestral lands 
were made available to satisfy the mort¬ 
gage debt. The judgment, after directing 
a deoree for sale of those properties 
(subjeob to usual time for redemption) 
proceeded as follows : 

Liberty for applying for ‘personal decree* against 
defendants 1 to 4 only is given for (he balance if 
sale is made and if there is a balance of decretal 
debt. 

Defendants 1 to 4 were the adult execu¬ 
tants, as mortgagors, of the mortgage. W& 
are in this appeal concerned with defen¬ 
dants 5 to 9 (the sons of defendant 1) and 
defendants 10 to 13 (sons of defendant 2)- 
The other defendants have not appealed- 
In order to make the position that here- 
arises clear, it is necessary to mention a 
few dates. The judgment in the mortgage 
flnit was pronounced on 29bh August 1925. 
The preliminary deoree was issued on the- 
same day. A final deoree was passed on 
6th August 1926. An application for a 
personal deoree was made on 22Dd Febru¬ 
ary 1929 and a personal decree issued on 
5th July 1929, Meanwhile on 17th June 
1926 a partition had been effected between 
defendant 1 and his sons, and on 2nd April 
1928 between defendant 2 and bis sons- 
Following upon the personal deoree, which 
was directed inter alia against defendant 
1 and defendant 2, there were execution- 
proceedings wherein the decree-holders 
sought to take in execution certain item^ 
of property which had formed part of thfr 
property of the respective joint families on 
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the ground that a personal deoree against 
a father, where Hinda law applies, can 
be executed against the property of the 
sons, even though those sons have beoome 
divided, if the deoree is a mere working 
oat of a pre-partition jadgment. 

We proceed on the basis that here the 
personal deoree (which it will be observed 
was granted after partition on an applica¬ 
tion made after partition) is a mere 
working out of the pre-partition jadgment 
and should thus be regarded as though it 
were a pre-partition event. If regarded 
otherwise, it makes the position of the 
deoree.holder worse. It is also to be noted 
that the mortgage was held not to be for 
any such purpose as would make it binding 
on the sons. The mortgage contained a 
personal covenant and the sons’ liability 
is founded on the pious obligation imposed 
by the texts upon a Hindu son to pay his 
father’s debts. It is regarded as of no 
moment whether the debt in question 
here is the original debt, clothed with 
contractual obligation through the per. 
sonal covenant to repay, or the debt 
of record created by the judgment. In 
either case, it is said, one has a pre-parti, 
tion debt by which the sons' shares are 
burdened. It is next to be observed that 
the sons were made oo.defendants with 
the fathers in the mortgage suit and it 
was held that : 

Defendants 6 to 17 are not liable for the claim 
and their shares in the anoeatral property are 
exempted. Defendants 6 to 18, however, shall 
bear their own oosts under the ciioumstances of 
the case. 

The preliminary deoree provided inter 
alia as follows : 

(4) It is ordered and decreed that the defen* 
dants 6 to 17 are not liable for the claim. 

It is obvious that such facts introduce 
us at once to a mass of non.congruous 
oase.law which centres round the opinion 
of the Board in 46 All 96.^ Their Lord, 
ships there lay down the famous five pro. 
positions which summarise the authorities 
relating to the son’s liability for the 
father's debts under the Mitakehara sys* 
tarn of law. Two of those propositions 
have here been relied upon : 

(9) If ha is the father and the reverslonaiies 
are Ihe sons, he may, by Inoarring debt, so long as 
It ia not for an Immoral parpose, lay the 
open to be taken In ezeontlon prooe^tng upon 
a deoree foe payment of that debt. 

1« Btl] Naratn ▼. SCangal Prasad, A I B 1994 P O 
QOsTT 10 669=611 A 190=46 AU 96(P 0). 


(3) If he purports to burden the estate by moii.- 
gage, then unless that mortgage is to discharge an 
antecedent debt, it would not bind tbo estate. 

Stress has also been laid on a portion of 
the judgment at p. 102, viz.: 

.... if looked at straight in the face, what 
position could be more anomalous than this? 
A father who is manager, borrows a like sum 
ifom A and B. To A ha gives a mortgage on the 
family estate containing a personal covenant. To 
B he gives a simple aoknowledgment of Joan. 
B sues and gets a deoree; on this decree, exccutiun 
can follow and the estate can be taken. A, suing 
upon his mortgage, cannot recover. 

It is to be noted in passing that their 
Lordships felt the difficulty of the position 
which they were constrained to leave 
untouohed by the principle of &lare decisis. 
It is clear that they were purporting to 
apply the law as established by a long 
series of oases and did not hesitate to 
narrow their own observations in 39 All 
437^ which did not agree with the catena 
of authorities they were oonoerned with, 
and which included 43 Mad 421.® That 
case we shall have to advert to later. It 
was cited before the Board and neither 
overruled nor criticised. It will be noticed, 
in the above quotation their Lordships are 
posing the case of a mortgage with per. 
sonal covenant. It is naturally argued 
that their Lordships introduced the per. 
sonal covenant in order to put a case 
where there is both conveyance (mortgage) 
and contract (covenant). It is then said 
that their Lordships have ia effect said 
that in such a case, i. e., where there is a 
debt secured (contractually) by a covenant 
to repay and (really) by a transfer of a 
piece of property, the lender cannot reoo. 
ver his debt from the sons. If that be 
so, it follows directly that the "debt” 
referred to in proposition (2) at p. 104 
excludes a debt secured by a mortgage 
and that therefore in most oases of loans 
to Hindus with sons a secured is in a 
worse position than an unsecured creditor 
unless of course the mortgage is binding 
on the family. That it is possible to hold 
two views about the meaning of the above 
decision is obvious from the history of that 
authority’s treatment by the Allahabad 
High Court. 


9. Sabu Bam Obandra v. Bbap Biagb, AIR 
1917 P 0 61=39 I 0 380=44 I A 136=89 All 
487 (P 0). 

8. KandaBaml Goandan t. Kappa Moopan, AIR 
1930 Mad 479=66 I 0 330=43 Mad 491=88 
M £i J 203. 
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In 47 All 122^ (before Solaiman J., as 
he then was, and Mukerji •).) the facts 
were : A (father) mortgaged joint ancestral 
property. The loan was not to pay of! 
antecedent debt; it was not immoral. The 
mortgagee sued A alone on the mortgage. 
The subject matter was brought to sale. 
The sons sued for a declaration that the 
mortgage and auction sale were not bind¬ 
ing on them. The result was, the action 
was dismissed on the ground that the 
debt was binding on the sons and that 
proposition (2) applied, debt " there 
including a debt secured by a mortgage. 
In 51 All 136^ (Sulaiman C. J., Mukerji 
and Boys JJ.), Sulaiman C. J. adhered to 
his view that **debt” in proposition (2) 
includes mortgage debts, but the other two 
Judges held that "debt" as used in that 
proposition did not inolnde a debt secured 
by a mortgage. In 67 All 357® (Sulai¬ 
man C. J. and Eaobbpal Singh J.), it was 
held by both Judges that the second pro¬ 
position includes debt secured by a mort¬ 
gage as well as other debts. Thus the 
learned Chief Justice of the Allahabad 
High Court has throughout taken the view 
that proposition (2) applies to mortgage 
debts. Mukerji J. has taken both views, 
his second opinion being that it does not. 
Boys J. has also taken the view that it 
does not. Baohhpal Singh J. takes the 
view that it does. 

In A I R 1936 Nag93^ Pollock J. held 
that a mortgage to secure a debt effected 
neither for necessity nor to pay an ante¬ 
cedent debt was not binding on the sons 
and the estate is not bound. It is not 
bound by the mortgage and it is not bound 
by the debt. Agreeing with the majority 
view in 51 All 136®, be oonoluded that 
in proposition (2) "debt" does not include 
debt secured by mortgage. It will be 
apparent on a perusal of the Allahabad 
deoiaions above cited, that most of the 
difficulty felt has been doe to the con. 
trasted cases put by the Board. Those 
oases were put to show an absurd distiuo. 
tioD, the distinction being between secured 

4. Qajadbar Pande v. Jadabir Pande, AIR 1926 

All 180=86 I 0 31=47 All 122=22 A L J 
980. 

5. Jagdigb Prasad v. Hoehyar Singh, AIR 1926 
All 696=116 I 0 776=61 All 136=26 A L J 
1289 (F B). 

6. Jsban Singh v. Hardat Singh, AIR 1936 All 

247=162 I 0 487=67 All 357=1934 A L J 
1018. 

7. Ramklsan Bholaram v. Sbioram Elsaniao 
AIR 1936 Nag 93=163 I 0 99. 
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and unsecured debts and the result being 
that in one ease the "estate can be taken" 
and in the other case the mortgagee can- 
not recover". Were it not for this, there 
is no difficulty. Proposition (2) is dealing 
with debt; proposition (3) is dealing with 
the burdening of an estate by a mortgage. 
Proposition (2) is concerned with what 
may be taken in execution, of a decree 
given in a suit brought bo enforce payment 
of a debt. Proposition (3) is considering 
neither suit nor execution bub when a 
mortgage binds the estate. It will be 
remembered that the Board were pro¬ 
ceeding to crystallize an anomalous and 
unsatisfactory branch of law by declaring 
stare decisis, and that they had cited 
before them 43 Mad 421,® i. e. that was 
one of the "decisions" they felt constrained 
by and which they did not criticise. 

In 43 Mad 421® a father executed alone 
a mortgage. A mortgage suit was insti¬ 
tuted against father and sons. The mort¬ 
gage was held not to be binding on the 
sons. It was further held that the mort¬ 
gagees were entitled to a conditional de¬ 
cree under O. 34, R. 6, against the father 
personally and against the joint family 
property of himself and bis sons (undivided) 
for the dehoienoy if the sale of the father’s 
share disclosed a deficiency. The greatest 
difficulty felt in that case arose out of the 
Board's observation in 39 All 437.® Against 
that difficulty was placed the then recent 
decisions in Madras (one of which was a 
Full Bench case), viz. 41 Mad 136® and 
42 Mad 711.® There it was held that 
the pious obligation of the sons did arise 
during the father’s lifetime and that the 
debt involved in a mortgage was an ante¬ 
cedent debt which attracted the pious 
obligation of the sons to pay, even though 
the mortgage as a transfer of an interest 
in joint ancestral property failed. The 
Full Bench view is pithily stated by Sada- 
siva Ayyar J. in 42 Mad 711* as follows : 

The noiform oouree of deolBioca ..... has been 
to treat a really antecedent mortgage debt on the 
same level with a really antecedent simple debt 
for the purpose of supporting a subsequent aliena* 
tion against the son’s share. 

As was pointed out by the learned Chief 
Justice (Sir John Wallis), the more restric¬ 
tive language used in 39 All 437® might have 

8. Feda Venkanna v, Sreenivasa Deekshainla, 

A I R 1919 Mad 1176=43 1 0 236=41 Mad 
136=33 MLJ619. 

9, Arumugam Ohetti v. Muthu Eoundan, A I B 

1919 Mad 76=62 10 626=42 Mad 711=:37 
M L J 166 (F B). 


JaINARAYAN V. SON.iJI 




1938 

been due to certain vigorous eentenoes 
of Sir John Stanley in 31 All 176.^** Sir 
John Wallis observes at p. 727 as follows : 

Theii Loidsbips. I cannot help thinking, were 
inflaenoed by these forcible observations in lay¬ 
ing down the principle in the way they did. It is 
however clear 1 think that Sir John Stanley did 
not intend to lay down that there was any neces¬ 
sity to show that the debt was not only antece¬ 
dent but also not incurred on the security of the 
family property, because he does notlay down any 
-such restriction In formulating the rule and 
because he refers with approval to the decision of 
the Full Court in 16 All 76.^1 In that case 
^he mortgage in question was executed in satis- 
faciion of a prior mortgage debt incurred by 
■the father to the same mortgagee. It was con¬ 
tended that the alienation was bad because the 
mortgage was efieoted in discharge of the mort- 
.gagee’s own prior debt, and was therefore not an 
antecedent debt within the meaning of the rule. 
6ir John Edge 0. J. with whom the other Judges 
concurred rejected this contention and after citing 
a Calcutta ruling that the purchase money itself 
which was the consideration for a conveyance 
-could not be said to be an antecedent debt—the 
^oint now decided by their Lordships — added : 
'1 know of no other rcstriotion of the term ‘ante¬ 
cedent debt’ 

This oritioism was approved in 46 All 
96^ at p. 102 (where however there is 
Gufortunately a wrong referenoe, p. 730 be- 
ingoooupied by part of Sadasiva Ayyar J.’s 
judgment). It will be apparent from the 
above why the Board posed the ease of a 
mortgage with personal oovenant. They 
were taking a case where there was no 
anteoedent debt (in the sense to be under- 
-stood after 39 All 437^ as restricted by 46 
All 95^ at p. 103. In euob a ease where oon. 
tract and conveyanoe sy nobronize, the mort¬ 
gage would not by reason of anteoedonoy 
aloDB be binding on the estate. It will be 
•observed that their Lordships follow the 
illustration at p. 102 with the following 
observation ; 

It seems to have been felt that if the debt for 
which a mortgage was given was In any proper 

sense antecedent then, it so to speak escaped the 

direct iDfrlngemeot of the principle that the 
father manager oonld not burden the estate except 
for necessity. 

In other words, their Lordships are con¬ 
trasting the obligation imposed by a mort¬ 
gage with the obligation springing from a 
decree on an ordinary debt. The mortgage 
is not binding; the decree can be executed 
Against the sons’ shares. It does not 
follow that a personal decree having been 
given after the father's share has been 
oxhausted against th e father thereby oreat- 

40. Obandra Deo Singh v. Mata Prasad. (1909) 91 
All 176^11 0 4791^6 A L J 268 (F B). 
tl. Badri Prasad V. Madan Lai, (1898) 16 All 76 
S1898 A W N 62 (7 B). 
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ing a debt of record, that debt or the ori. 
ginal debt which justiBes the passing of 
a personal decree is excepted from the 
debts which the sons are under a pious 
obligation to pay. In our opinion, there 
is no logical ground for excluding a debt 
secured by a mortgage from the expression 
“debt” as used in proposition (2) of 46 All 
95.^ It directly follows that such a debt, 
being neither illegal nor immoral, imposes 
a pious obligation upon the undivided sons 
and a decree having been obtained against 
the father alone, it may be enforced by 
attachment and sale of the entire ooparoe. 
nary property : see 12 Lah 495.’® In such 
a case it has been held that the decree, 
holder can proceed in execution against 
the eons’ share and need nob proceed by a 
separate suit : A I R 1936 Lah 193‘® and 
AIR 1931 Lah 717.’* Clearly on the 
view taken above as to the extent of pro. 
position (2) on such a debt, the son’s share 
can be reached in some circumstances in 
execution and the suit by the son to have 
his share declared absolved would fail • 
47 All 122.* 

Does it make any difference that here 
(a) the judgment in the mortgage suit 
exempts the sons’ shares (b) after judg. 
rnent and before execution there is parti¬ 
tion ? As to (a) we feel no difficulty. All 
that the sons’ shares were freed from was 
the burden created by the mortgage. This 
property is not now sought in execution 
because of the mortgage bub because of 
the debt which led to a personal decree 
which in turn creates a debt of record. 
The question is : can that be pursued in 
execution against the sons’ shares ? The 
fact that the sons’ sbaros have been 
declared not bound by the mortgage is 
neither here nor there. As to (b) a real 
difficulty discloses itself. The application 
for a personal decree was entitled in a 
manner which restricted the non-appli. 
cants to the four judgment.debtors, i. e., 
defendants 1 to 4. It was against them 
that a personal decree was sought and 
against them that it was given. This per- 
sonal decree was doubtless sought, follow¬ 
ing upon the liberty to apply, under the 
provisions of O. 34, B. 6. 

12. Saedariial v. Bharat Natiooal Back Ltd., 
AIR 1931 Lah 716=180 1 O 636=12 Lah 
496=92 P L B 744. 

18. Panoalal v. Rama Naod, AIR 1936 Lah 103 
= 163 I C 96=88 P L R 712. 

14. ModI Lat V. Gian Blosb. AIR 1931 Lah 717 
=184 1 0 1190=89 P L B 109. 
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Thug putting on ono sida details, this is 
a case where A, father of B, etc. is sued 
inter alia for debt; a personal decree is 
given against Ai then A and B, eto. sepa* 
rate; then execution is sought to be elleot- 
ed. Admittedly the doctrine of lie pen. 
dens does not come into play. It is only 
necessary to refer to S. 52, T. P. Act, to see 
why. The partition is thus effective to divest 
A of property. Whether the shares which 
go to the sons can by suitable procedure be 
made liable or not is not the question now 
before us. The question we have to re¬ 
solve is whether it can bo taken in execu¬ 
tion of the decree obtained against A. 
S. 60, Civil P. 0., tells us what property of 
A can be taken. It provides as follows : 

(1) The following property is liable to atkaoh- 
mont and sale io execution of a decree, namely 
lands, bouses or other buildings, goods, money, 
banknotes, cheques, bills of exchange, bundle, 
promissory notes, Government securities, bonds 
or other seouritios for money, debts, shares in a 
corporation and, save as hereinafter mentioned, 
all other saleable property, moveable or immov¬ 
able, belonging to the judgment-debtor, or over 
which, or the profits of which, be has a disposing 
power wbiob he may exercise for his own benefit, 
whether the same be held in the name of the 
judgment-debtor or by another person in trust for 
him or on bis behalf. 


It was argued before us that the words 
"beloDgicg to the judgmeut.debtor, or over 
which .... he has a disposing power . . 
relate to the words “all other saleable 
property” and not to the words “lauds, 
houses . . . Wo cannot accept this argu. 
ment. In our opinion the Code is res¬ 
tricting the decree-holder to property 
which either belongs to the judgment, 
debtor or over which the judgment.debtor 
has disposing power. It was urged against 
the view that if A dies, the deoree-holder 
can execute against the ancestral property 
in the hands of the sons although obvi¬ 
ously the property after A’s death no 
longer belongs to A nor has A any longer 
a disposing power and it is said the same 
position should arise if A goes out of the 
family not by death but by separation. 
But the reason why the decree could be 
executed in the case of death is that the 
decree-holder could proceed against the 
sons or one of them as legal representa¬ 
tives under the fiotion created by S. 53, 
Civil P. 0. It is clear that it is one thing 
to say that the son cannot be proceeded 
against for such a debt and another thing 
to say that the decree against the father 
passed in a proceeding (the application for 
a personal decree) to which the son was 
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not a party, can bo enforced by execution 
against the son’s property : 47 Mad 

62l‘^ at pp. 629 and 632. 

Before we can get ac the son s property 
(the son being now separate from his father 
and the son’s property being separated by 
metss and bounds from the fathers pro¬ 
perty), that property must in some way be 
connected with the judgment.debtor. If 
at the time of execution the son were not- 
divided, we can immediately see a con. 
nexion. The property would be property 
over which the father has disposing power 
and would therefore fall within the class- 
of property that can be attached. It would 
therefore be property against which attach¬ 
ment could issue in execution of a decree 
obtained against the father. But if the 
father has no disposing povver and the- 
decree is nob against the son, it is difficult 
to see how it can be reached without doing, 
violence to S. 60. 

It is said that one must give the proper 
meaning to “judgment.debtor” in S. 60 and 
that proper meaning is found by looking at 
8. 2 (l) : “judgment-debtor means any 
person against whom a decree has been 
passed or an order capable of execution has- 
been made”. That however carries the 
matter no further. The personal decree 
here was passed against the father. It was- 
not even sought against the son. In 19 
N L J 143^® it was held that the holder o^ 
a decree, passed in a suit against the father 
alone, could not execute that decree against 
the son’s share after partition. The facts- 
there were different in this that there the- 
suit was after partition ; here the appli¬ 
cation for a personal decree was after 
partition. That makes no difference in 
principle. 19 N L J 143’® agreed with tha 
ooQolosion in 53 All 868.’^ It was observed 
in 19 N L J 143’®: 

If the father’s power to dispose of his son’e- 
share is "property”, how can that he attached 
and sold in execution of a decree obtained againsb 
the father alone after partition when be loses his 
disposing power and therefore his "property.” 

It is true that the matter was being 
looked at from the point of view of insol¬ 
vency law rather than 3. 60, Civil P. G.| 
but if the judgment.debtor has lost bis 


16. Jagannatha Bao v. Yiawesam, AIR 1924 
Mad 682=80 1 0 228=47 Mad 621=46 MLX 
690. 

16. Govindram v. Kathulal, AIR 1937 Nag 46 
=170 I 0 724=19 N L J 143. 

17* Banhey Lai v. Durga Prasad, AIR 1931 Alt 
612=135 I 0 139=63 All 868=1931 A L X 
917 (F B). 
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diaposmg power, he has lost the only 
thing whioh under the proTisions of S. 60 
makes property now the property of the 
iadgment’debtor’a son open to be taken in 
•exeontioD of the deoree. It is said that 
this is not the reason why the son's pro. 
perty oan be taken. The true ground of 
liability is the son's pious obligation and 
therefore if the debt is of suoh a kind as 
to impose on the son a pious obligation to 
pay it, the son’s property oan be taken. It 
is also urged that the well-known prlnoiple 
established by 19 Gal 683,^^ viz. that 
litigants should not be driven to suits 
when their remedy oan be obtained in 
execution, should be applied. As support, 
ing the view that pious obligation founds 
the right in the deoree. holder, 55 All 
283^® and 6 Luok 497^® are stressed. 
55 AU 283^® is of course distinguish¬ 
able from this present case on facts. In 
that case father and sons were joint, they 
were all sued and the question was who- 
ther the sons were under a pious obliga. 
tion to pay the particular debt of the 
father. That case is no authority for the 
proposition that a separated son’s property 
oan be taken in execution. On the other 
hand, 6 Luok 497,^® a Full Bench case, is 
a direct authority in favour of the view 
that after partition a son's share oan be 
taken in execution of a deoree passed 
against the father. Unfortunately, neither 
in the order of reference nor in the judg. 
ments is 8. 60, Civil P. C. glanced at. It 
seems to have been assumed that granted 
a son is liable, it follows that the son's 
property oan be taken in execution. To us 
however it appears equally plain that to 
say a son is nnder a pious obligation to 
pay certain debts is one thing ; to say his 
property oan be taken in execution is 
another. In our view, property oan only 
be attached and sold in execution if it 
falls within the kind of property that oan 
be attached and sold. What that is 
is found by looking at 8. 60. When 0D6 
looks at 8. 60 one finds that the property 
in question should either belong to the 
judgment.debtor or he should have a dis. 
' posing power over it. After partition the 

18. Proronno Eumax Ban;al y. Kali Das Sanyal, 

(1092) 19 Oal 688=19 I A 166=6 Bat 209 

(PO). 

19. Iialta Prasad v. Gajadhat Shokta, A I B 1983 

AU 986=149 I 0 161=66 All 988=1988 

A L1 660. 

90. Baghaoandan Perahad v. Uofcl Bam, A I B 

1999 Oadb 406=119 1 0 449=6 Dook 49T=6 

0 W Ifl 689 (F B). 
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share that goes to the son does not Ijolong 
to the father and the father has no dis. 
posing power over it. Therefore suoh pro-, 
perty does not fall within S. 60. Thus it 
cannot be attached. It by no moans fol- 
lows that the eon cannot be made liable. 
He could be made liable for his father’s 
debts if be bad become a surety ; he can, 
be made liable under the pious obligationj 
rule. In neither of the cases put, could, 
his liability take the form of having his 
property taken in execution and sold with.! 
out any prior proceedings brought againsti 
him, leaving him to raise the question, 
whether his liability as surety or under 
the pious obligation rule precluded him 
from claiming in execution. 

Finally it is said that the son’s share 
oan be got at in execution because the 
partition does not completely divest the 
father of the property allocated to the 
sons, but such shares go to the sons bur. 
dened with debts to pay which the sons 
are under a pious obligation. This is the 
same point in a different guise. It was not 
said that the sons held the share to the 
extent of the debt “on bis (the father's) 
behalf” witbiti the meaning of S. 60. It 
is to be remembered that the law we are 
interpreting here is not the Hindu law 
governing a son’s liability, but the codiBed 
law of procedure under whioh alone that 
liability oan now be enforced. In so far 
as the substantive law is concerned that, 
dealing with the actual rights and liabi-; 
litics of the parties, it is of course regu¬ 
lated by the Hindu law, but as regards the 
other, the old Hindu law of procedure 
under whioh these rights could once have 
been enforced, no longer applies, and we' 
are now governed in these matters by the 
Code of Civil Procedure. A point was 
taken that defendant 1 having died bis 
sons at least were liable. This is a new 
point taken for the first time in reply. We 
decline to consider it. The appeal accord¬ 
ingly fails and is dismissed with costs. We 
are obliged to oonnsel for very belpfal 
arguments and careful analysis of an intri¬ 
cate legal position. 

S.O./r.k. Appeal dismissed. 
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Vivian Bose and Puranik JJ. 

AJt. Sahandra Bai >r/o Ravi Pratap 
Defendant 1 —Appellant. 

V. 

Shri Dfo Radha Ballalhji Mandir, 
lhiou(ih Balu Dinanath Shrivastava 
and others — Plaintiffs — Respon- 
dente. 

First Appeal No. 1 of 1933, Decided on 
15th July 1937, from decree of Second 
Sub.Judge, Fira(i Clasa, Saugor, D/. 30tb 
September 1932. 

Jit (a) Trusts Act (1882), S. 15 — Trustee of 
temple lending its funds to bis relative — Such 
act cannot be protected under S, 15. 

A temple is cot a money lending concern, and 
tberoforo for a trustee of the temple to divert its 
funds out of tbe usual oourse of business into 
such obaonels is not tbe kind of act Tvhioh can 
be protected under 8. 15. This is especially so 
when tbe money is loaned to tbe trustee’s rela* 

tive. [P 32 0 2] 

(b) Trusts Act (1882), Ss. 20 and 15—Stan¬ 
dard of care necessary to apply to temporary 
investment of capital is same as is required 
for current expenditure not immediately 
wanted, 

Tbe care to be applied to a temporary invest¬ 
ment of capital can be no less than that which 
the Trusts Act requires for an investment of 
ourrent expeodltnre not immediately wanted, and 
so an omission to apply the same standard of 
care would amount to the kind of negleot oon- 
templated by 8.15. [P 32 0 2] 

(c) Limilatioo Act (1908), Art. 98 — Suit 
against daughter in respect of breach of 
trust committed by father—No defalcated 
money in her possession—Art. 98 applies. 

A suit was brought against a daughter in res¬ 
pect of a breach of trust committed by her father. 
6be herself was not a trustee, and she had not 
committed any wrong aot: also the defalcated 
money was not in her poseession ; nor was there 
anything else in her hands which oould be said 
to represent it : 

Held that the suit against her was olearly one 
to make good the loss oooasioned by her father’s 
bteaoh of trust out of his general estate. To snob 
a suit Art. 98 would apply. [p 33 0 I] 

(d) Limitation Act (1908), S. 10 — Property 
followed need not be identical property in 
respect of which breach of trust is com¬ 
mitted — But property should be in bands of 
the person sued. 

It is not neoessary that the property followed 
should be identical property in respeot of which a 
breach of trust has been oommltted. Ik can be 
anything into which the original property has 
been converted, whatever form tbe conversion may 
have taken, provided of oourse the one can be 
olearly and definitely connected with tbe other. 
But under 8 . 10 , whatever the form tbe original 
properly may have taken, It Is essential that it 
should be in the hands of the person sued • 9 
Bom87S,Iief. fP 33 n’ll 


Article 98 does no more than catty deceased 
truetee’e liability for breach on to hie estate after 
his death. It does not oontemplate any different 
cause of action. [P 34 0 II 

(f) C. P. Tenancy Act (I of 1920), S. 12 (4) 

— S. 12 prohibits certain transfers — Deed 
of relinquishment by one tenant in favour 
of other in settlement of dispute regarding 
right to the holding of deceased tenant^is 
not transfer—Such document can be admit¬ 
ted to registration. 

Section 12 prohibits certain tranefers men¬ 
tioned in the body of tbe aeotion. A deed of 
relinquiehment by an ocoupanoy tenant for valu¬ 
able oooeideration in favour of anolber olaimiug a 
light to tbe bolding of a docoased tenant in 
EOttlcment of a dispute with bim ie not a transfer- 
and therefore there is no contravention of 8. 12. 
HcDoe such document oan rightly be admitted to 
registration. [P 34 Q 2] 

(g) Transfer of Property Act (1882), S. 52 

— Application for leave to sue in forma- 
pauperis in respect of certain lands dismissed 

— S. 52 does not apply. 

Aooording to doctrine of lie pendens, any deal¬ 
ings with the property in suit by a party thereto 
'cannot affeot the rights of any other party ‘under 
tbe decree or order which might be made therein’. 
Where a person makes an applioation for leave 
to sue in forma pauperis in respect of certain 
property and tbe Court dismisses that applioation, 
no rights with respeot to the property arise in 
his favour out of this order and hence 8. 62 does 
not apply. [p 34 0 2; P 35 0 U 

(b) Deed—Consideration — Parties uphold* 
ing— Strangers cannot complain. 

Where the parties to the transaotion uphold^ 
the passing of ooosideration, no stranger oan- 
oomplain of the want or inadequacy of the con¬ 
sideration : 27 All 271, Pef. [P 86 0 2]. 

(i) C. P. Tenancy Act (1 of 1920), S. 89 — 
Deed of relinquishment by occupancy tenant 
in favour of landlord temple — Tenant being 
panch of temple and holding deed on behalf 
of trustees of temple—Delivery of deed held 
sufficient. 

An ocoupanoy tenant executed a deed of relin¬ 
quishment in favour of the landlord temple. The 
tenant was one of the panohas of the temple and 
therefore prlma faoie had authority to bold the 
deed on behalf of the trustees of the temple till 
they were in a position to ooneidei the matter : 

Held that this amounted to a sufficient deli¬ 
very of the deed and henoe the provisions of S. 89 
were satisfied. [P 35 0 2] 

R. N. Padhyo and W. B. Pendharkar — 

for Appellants 

D, N, Gbaudhari — for Respondents, 

Judgment. Thia appeal arises out of * 
suit by tbe trustees of a temple, Shri Deo 
Radha Ballabbji, on the strength of e 
bond dated 4th May 1924 and for the 
recovery of a grain debt. We are nob 
oonoerned with tbe latter in this appeal 
and so need only consider the position 
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with respaot to the former. There is also 
an alternative prayer for possession of 
the ooonpanoy and absolnte ooonpanoy 
fields mentioned in the plaint. We shall 
deal with this alternative claim later 
when we dispose of the oross.objeotion. 
One Seth Jagannath Prasad constructed 
the plaintiff temple and on 20th Nov. 
ember 1911 executed a deed of gift 
(Rx. P.16) in favour of the temple and at 
the same time constituted a body of trus¬ 
tees he himself being one of them. Among 
the property gifted was a sum of Rupees 
2,000. Boon after the gift, namely on 
22nd April 1912, he loaned this money 
to defendants 3 and 4, defendant 3 being 
his soD.in.law. The plaintiffs’ case is that 
this was done without the sanction of the 
trastees and on his own responsibility and 
that it constituted a breach of trust. They 
state that Jagannath was only the 
treasurer of the temple funds and had no 
authority to loan out money in this way 
without the sanction of the other trustees. 
He was not the managing trustee. There 
appear to have been acknowledgments of 
this loan two of which are on 11th May 
1918 and on 8th May 1921, and then 
finally the bond in suit (Ex. P. l) was exe¬ 
cuted as a farther renewal on 4th May 
1924 for Rs. 8,237. This was in favour 
of the temple and the decree now under 
appeal is in respect of this debt. The 
appellant, who is defendant 1 in the ease, 
is involved in this way : Seth Jagannath 
died on 16th January 1927 leaving two 
daughters of whom the appellant is one. 
The other is now dead and need not 
detain us any further. On Jagannath's 
death the whole of bis property was taken 
possession of by defendant 2 who claimed 
a right to it under a will executed by 
Jagannath. But this was later declared 
to be Invalid by the Court of the Judicial 
Oommlesioner on 14th December 1929 
and BO eventually defendant 1 obtained 

possession of the entire estate and still 
has it. 

The plaintiffs say that they will not be 

this debt from defendants 3 
and 4 and so claim a right to proceed against 
Jagannath B estate in the bands of his 
heir, defe^ant 1, because of this breach 
of trust. The lower Oourb accepted this 
posltloo and included defendant 1 in the 
deoree. It ie against this decision that 
the present appeal hae been filed. The 
appoUant's oaee, aa pUeed before ns. oon. 
•lalB of thne parte: (l) that her father 


Jagannath never advanced this loan to 
defendants 3 and 4 and that ib was 
advanced by another person known as 
Jagannath Kataria, (2) that if he did, ib 
was with the consent and sanction of the 
panohas, and (3) that in any case his 
action would nob constitute a breach of 
trust because it was a reasonable and dili, 
gent act within the meaning of S. 15, 
Trusts Act. As regards the third of these 
positions, it was never pleaded, and the 
appellant's plea as regards the other two 
is ambiguous. What she said was this : 

The part of para, 16 of the plaint to the effeot 
that Jagannath Prasad had dealings with defen¬ 
dants 3 and 4 without the consent of the trustees 
is denied. 

This was in reply to the plaintiffs’ 
allegations which were couched in the 
following terms : 

The plaintifi temple is entitled to recover the 
amount from the estate of Jagannath Prasad 
beoauae the deceased Jagannath Prasad bad 
advanced this loan to bis real relatives on bis own 
responsibility without oonsultiog and without the 
consent of the panohas in committee, which 
(transaotion) Is not binding on the plaintiff 
temple. 

It is impossible to determine from thie 
pleading of the appellant whether she in. 
tended to traverse the averment that 
Jagannath bad advanced the loan, or 
merely the one that be had done so on his 
own responsibility without the consent of 
the trustees. However, we will assume 
for the purposes of this appeal that she 
intended to combat both points. The 
claim against defendant 1 being one in res¬ 
pect of a breach of trust, the burden is 
undoubtedly on the plaintiffs to establish 
the breach. They have therefore to prove- 
both that Jagannath actually advanced 
this money to defendants 3 and 4 out of 
the trust funds in bis possession and also 
that he did this without authority. That 
the advance was made to these two defen. 
dants out of trust funds is beyond doubt, 
and it is the case of both sides. Ex. P.15 
is a copy of the minntes of the proceedings 
of the trastees. The third resolntion dated 
22nd June 1912 runs thus: "Munim 
Nandkishore and Pan. Jagannatbji have 
advanced Bs. 2,000 on interest on their 
own rMponsibility”. 

Bampratab (D. W. No. 1), who is tbs 
hnsbaod of defendant 1, says that the 
money was loot to him by one Jagannath 
Kataria who was a Brahmin, and not by 
Jagannath Mahesri, the father of defen. 
dant 1 and the father-in-law of the wit. 
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Qe8S< Ho also adcDits that tho transaotion 
raferred to in tho resolabioo was in respect 
of bbe Rs. 2000 loaned to him and says 
that the Jaganoath referred to in that 
resolution is the Brahmin Jagannabh 
Kataria. As against this there is P. W. 6, 
Ramkrishnarao, who is a member of the 
trust committee. He says that bo knows 
nobbing personally about this loan bub 
that bo does know that Jagannabh Kataria 
had nothing to do with the temple finances 
whereas Jagannabh Mahesri had. If ho 
is to be believed, then of course the Jagan. 
nath referred to in the resolution of which 
Ex. P.15 is a copy must have been Jagan. 
nath Mahesri and nob Jagannabh Kataria. 
P. W. 2 is another trustee and is also the 
president of the temple committee. He 
also states that the trust funds used to 
remain in the hands of Jagannath Mahesri. 
It is true, he refers in bis cross-examina. 
tion to the Jagannath mentioned in the 
resolution we have quoted as Pandit 
Jagannabh, bub that, we gather from the 
general tenor of his deposition, was a slip. 
He was referring to the resolution in ques¬ 
tion and at a casual glance must have 
interpreted the letter Pan. ('!.) which pre. 
cedes the word "Jagannath’' as Pandi*^. 

The question then resolves itself into 
this : Which of these two sets of wit. 
nesses is to be believed ? P. W. 6 is not 
any boo reliable because he states that the 
trustees did not know of the loan until the 
year 1928. It is impossible to believe that 
statement in the face of the resolution 
Ex. P.15. But this much is clear from 
the two plaintifTs' witnesses whom we have 
cited : both are emphatic that Jagannath 
Mahesri was the one who handled the 
temple funds and that the other Jagannath 
had nothing to do with them. It is evident 
from P. W. 2, Dinanatb, and P, W. 4, 
Fatehohand, that the account books of the 
temple were all in the possession of Jagan. 
nath and need, in his lifetime, to be writ, 
ten and kept in bis shop. In fact it is 
clear from the evidence that no separate 
set of account books was maintained in 
respect of the temple funds. Jagannath 
merely had a khatha in his own books 
referring to the temple finances. It is clear 
then that the books arc with the defen. 
dants and that they have not produced 
them. All that they have produced are 
certain books showing that interest was 
paid in respect of this loan to the temple. 
The books of the year 1912 when the 
money was advanced are not here. Defen. 


danb 3 (D. W. i), who is the husband of 
defendant 1, states that the item with 
respect to this loan is credited in his 
account books of grain. He admits that 
those books are with him and adds that 
he does nob know whoso hasthe is written 
in them. We are clear that the matter 
could easily have been established beyond 
doubt if those books had been produced. 
On the whole, in view of the defendants’ 
conduct in not producing these bocks, we 
believe tbe plaintilfs’ witnesses and bold 
that Jagannath Mahesri advanced the 
loan in question. 

The next question is whether his action 
amounted to a breach of trust. It was 
argued that it did not because Seth Jagan. 
nath acted as carefully as a man of ordinary 
prudence would have acted in the conduct 
of bis own affairs. Protection was there- 
fore claimed for his action under S. 15, 
Trusts Act. With respect to that, it is 
enough to say that the temple is not a 
moneylending concern, and therefore for a 
trustee to divert its funds out of the usual 
course of business into such channels is not 
the kind of act which can be protected 
under that section. This is especially so! 
when the money is loaned to the trustee’sj 
son.in.law. Apart from that, S. 20 deals 
with tbe only way in which trust moneys 
can be temporarily or permanently invested 
in tbe absence of any express direction in 
the instrument of trust. This is certainly 
not one of those ways. It was argued that 
B. 20 applies only to temporary invest, 
ments of money which are intended for 
current expenditure and not to moneys 
donated for capital purposes. If that is 
correct, then all we need say is that the 
care to be applied to a temporary invest, 
ment of capital can be no leas than that 
which the Act requires for an investment 
of current expenditure not immediately 
wanted, and so an omission to apply the 
same standard of care would amount to 
the kind of neglect contemplated by S. 15. 
But there is a much greater obstacle than 
this. S. 54 definitely prohibits the invest, 
ment of money on the personal security of 
a oo.trustee. Jagannath and defendant 3 
were both trustees, and as the loan of 
money by one trustee to the other on the 
latter’s personal security is definitely pro. 
bibited under the Act, it is clear that there 
was a breach of trust. 

The next question we have to determine 
is whether the suit is within limitation. Tbe 
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' oause of aotlon againsb defendanb 1 is, as 
we haya said, in respeob of a breach of 
brnst oommibbed by her father. She herself 
was nob a bruabee, and she has nob oom- 
mibted any wrong aot: also the defaloabed 
money is not in her possession; nor is 
there anything else in her hands which 
can be said bo represent it. Therefore the 
suit againsb her is clearly one bo make 
good the loss occasioned by Jagannath’s 
breach of trnsb ont of his general estate. 
To such a snit Art. 98, Limitation Act, 
wonld, in our opinion, apply. The only 
other possibility is 8. 10, and of coarse we 
agree that Art. 98 cannot apply if S. 10 
does. S. 10 applies to oases for the recovery 
of defaloabed property or its proceeds from 
the hands of the persons mentioned in that 
section. This is what their Lordships of 
the Privy Ooanoil decided in 6 All 1^ at 
p. 9. Ib is, in onr opinion, eeaential that 
the aotaal property or something into 
which it has been converted should be in 
the bands of the person sued. This view 
is in accordance with the decision in 9 
Bom 373^ at p. 379. The property in 
^question here is not in the hands of the 
parson sued, and as we have said, there is 
nothing else which can be said to represent 
it in her bands either. Consequently, in 
our opinion, 8. 10 cannot apply. The 
oxpression used in that section “for the 
purpose of following such property” has 
been explained in 11 Mad 274^ at p. 279, 
and the only persons in whose hands it 
oan be followed are shown there. They 
■are: a person to whom the trustee has 
parted with the property not for value, or 
an assignee not for valae, or the trustee 
himself when he baa converted the trust 
.property into other property held in his 
•own name. Since the money in question 
has nob been converted into any portion of 
dagannatb's estate or in any way mixed 
op with bis own money, it cannot be said 
to have been in his hands during bis life, 
time or in those of his legal represents, 
tives after his death. 

Counsel for the plaintiffs.respondents 
■relied on U. N. Mitra’s Law of Limitation 
end Presorintion, Vol. 3, p. 821, Edn. 6, on 
11 Mad 274” at p. 279 which we have jnst 
qnoted, on 82 Bom 894* at p. 400 a nd on 52 

1, Balwsnl Rao ▼. Patsn Mai, (1884) 6 All 

10 I A 90 ssi Sat 485 (P O). 

4. llaw Fleming Bpinning and Weaving Oo. Ltd. 
. V. KeMowJi Nalk, (1886) 9 Bom 878. 

8f Bethn v. Bnbeamanya, (1888) 11 Mad 974. 

4. Bbatabbal v. Bai Bozmanl, (1908) 89 Bom 

• 894sA 0 Bom L B 540. 
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Bom 184® at p. 187. He argued that the old 
view that only property in specie could be 
followed is no longer law. That of course 
is indispubabla. It is nob necessary that 
the property followed should be the identi. 
cal property in respect of which a breach 
of trust has been committed, that is to 
say, in the present case the identioat coins 
handed over to defendants 3 and 4. It can 
be anything into which the original pro. 
party has been converted, whatever form 
the conversion may have taken, provided 
of course the one can be clearly and defini¬ 
tely connected with the other. But under 
8. 10, whatever the form the original pro. 
party may have taken, it is essential that it 
should be in the hands of the person sued. 

32 Bom loo. cit.^ and 11 Mad loo. oit.^ 
were both oases of misappropriation either 
by the trustee himself or by one of his 
legal representatives. In the Bombay 
case the judgment of Heaton J. at p. 403 
makes it quite clear that the property then 
in suit was trust money which had become 
merged in the trustee's own property. 
Consequently of course S. 10 applied; the 
other Bombay oase^ is not in point. No 
case has bean cited in which a person who 
bad not got the money or its proceeds in 
his bands has been sued under S. 10. We 
are clear then that Art. 98 applies. But 
with respect to this it was then argued 
that the money now in suit had been put 
into Jagannath’s bands for a specific pur. 
pose, namely to invest it on behalf of the 
temple; that consequently there was no 
breach of trust in 1912, and that the 
breach did not commence tilt 1929 when 
he wrongly gave a renewal of the bond. 
This case was not pleaded, and it involves 
a complete change of front. In our opinion 
para. 3 of the plaint, to which we were 
referred, does not cover it. All that the 
plaintiffs state there is that Jagannath 
was the treasurer and not that he was the 
managing trustee. It is true the lower 
Court has taken this view apparently in 
view of Ex. P.15, but we can find no justi. 
fiaatlon for it, and so need not consider 
the matter further. It is enough bo say 
that, if Jagannabh’s original aot was a 
prudent one, done with authority as 
manager, then hie action in aubsequenbly 
renewiag the loan in the ordinary course 
of business would prima facie also be pru. 
dent. There is nothing to indicate that 

6 t.Ohlntaman Bavjt v. Khanderao Fandarang, 
A 1 B 1998 Bom 68=107 I 0 706=69 Bom 
184=80 Bom L B 46. 
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bo knew at the time of defendant 3 s ico- 
pending insolvency or of his straitened 
circumstances. 

The last contention witb respect to 
Art. 98 was that under it the cause of 
action does not accrue until the loss has 
resulted if that is later than the date of 
the trustee’s death. It was argued that 
there was no loss to the trust estate in this 
case till it became known quite recently 
that the money was irrecoverable from de. 
fendant 3. This also we are unable to accept. 
Art. 98 deals with the loss occasioned by 
a breach of trust. If the original act 
iConstituted a breach of trust, then the act 
of abstracting the money from the trust 
estate and banding it over to defendant 3 
at once occasioned a loss to the estate and 
gave rise to an immediate cause of action 
against Jagannatb for the breach. Art. 98 
does no more than carry this liability on 
to his estate after bis death. It does not 
contemplate any different cause of action. 
As a matter of fact, in the view which we 
take in the cross.objection, it is clear that 
the loss has now been made good ; but so 
far as the appeal is oonoerned, acting on 
the assumption that there has been a loss 
and that it is still outstanding, the suit is 
clearly beyond time. Therefore the decree 
against defendant 1 in respect of the 
money claimed will have to be set aside. 

Turning now to the cross, objection that 
relates to the occupancy and absolute 
oooupanoy fields in suit. Under the gift by 
Jagannatb to the plaintiff temple, the 
temple became the malgozar of these lands 
and Jagannatb the tenant. On bis death 
defendant 2 took possession under a will. 
This will was, as we have said, subse¬ 
quently invalidated, but in the meanwhile 
it was a powerful weapon in his bands 
which he utilised to the utmost. He 
obtained a deed of relinquishment from 
Jagannath’s daughter, defendant 1, on 3rd 
March 1927. It is contained in Ex. P.14. 
The document is executed for consideration, 
and prima facie operates to blot out 
all defendant I'a rights to the estate 
except to the extent of the consideration 
mentioned therein. Defendant 2 continued 
in possession for over two years and was 
accepted as tenant by the landlord temple. 
Whilst still in possession he surrendered 
these fields by a registered document 
(Ex. P.2) dated 24th January 1980. Hie 
title consequently determined from that 
date. After this, on 2l8t November 1930, 


defendant 1 again obtained possession, but 
her title had, by that time, become extin- 
guished, and so her possession was of no 
avail as against the landlord in this suit. 
It was first argued that the plaintiffs did 
not rely on the deed of relinquishment 
(Ex. P 14) as a part of their title. It ie 
true they did not set it out in the plaint, 
but the position was clarified in the sub¬ 
sequent pleadings. It is set out in para. 3 
of the plaintiffs’ rejoinder dated Slat 
March 1932. It was also argued that the 
deed of relinquishment does not relate to 
these lands; but that is an impossible con. 
tentioD in view of the express mention of 
these fields in the dooument at the end 
where the property comprised in it ie 
set forth. 

The next contention was that a docu¬ 
ment of this kind could not be admitted ta 
registration under the Central Provinces 
Tenancy Act and consequently that it was 
invalid to extinguish defendant I’s rights. 
This again, in our opinion, is inoorreot. 
S. 12 (4), C. P. Tenancy Act, prohibits 
registration of documents which purport 
to contravene the provisions of that sec- 
tion. When we turn to the body of the 
section, we find that transfers, except tboso 
mentioned later on in the section, are pro. 
bibited. Ex. P-14 is not a transfer. It Is 
the settlement of a dispute between twn 
persons who each claimed a right to th& 
holding of a deceased tenant. One of them 
merely states that for valuable considera¬ 
tion she gives up her claim. That blots, 
out her interest but does not necessarily 
convey any title to the other party. There 
is, consequently, no transfer of title and 
therefore no contravention of S. 12. It 
follows the dooument was rightly admit¬ 
ted to registration. 

The real contention in this behalf is 
that the surrender was lie pendens and 
BO cannot affect defendant I's rights. 
On 10th January 1929 defendant 1 filed 
an application for leave to institute a 
suit in forma pauperis in respect of these 
tenancy lands. The application was sub. 
sequently dismissed at the applicant’s 
own request. It is argued that the filing 
of this application amounted to an insti¬ 
tution of the suit, even though it was sub- 
pquently dismissed. We need not enter 
into that here. The doctrine of lis pen¬ 
dens is given in 8. 62, T. P. Act. It is no 
more than this that any dealing with tho 
property in suit by a party thereto cannot 
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affeot the rights of any other party "under 
the decree or order ^hioh might be made 
therein”. Tbe order in the present suit is 
one dismissing the application. Therefore 
no rights with respect to this property 
arise in defendant I’s favour out of this 
order. It is clear then that S. 52 cannot 
apply. Moreover, this assumes that the ' 
proceedings terminated in her favour and 
that the compromise gave her all the 
rights to the land which she was claiming 
in that suit. All we have on this point 
is Ex. P.6, a copy of a compromise petition 
in another case, Civil Suit No. 3 of 1930, 
the case which defendant 1 bad instituted 
to have tbe will set aside and possession 
of Jagannath’s estate banded over to her. 
It shows that the parties compromised by 
dividing the estate between them. A foot* 
note to the petition states that another 
suit (the pauper suit) for possession of land 
is pending and that tbe land in the suit” 
has not been partitioned according to the 
compromise petition, and then tbe note 
ooDoludes: 

When we arrive at a partition regarding these 
lands, then we will file a deed of compromise in 
that Court. 

The official translation of this passage 
is incorrect. We have reproduced tbe true 
version above. So it is clear that this 
compromise did not affect tbe lands in the 
pauper suit. Then we have Ex. P.9, a 
copy of the order sheet in the pauper case. 
It runs thus: 

S9th January 1981. Parties absent. Mr. Paohol 
Is (bIo) pleader for applloanb files an application 
stating that the ease has been oompromised out of 
Oontt. Hence this applloation is dismissed. 

It is of course impossible to determine 
from this what tbe terms of tbe compro¬ 
mise were, whether it affected tbe pro. 
petty in dispute in those proceedings, or 
indeed whether there was a compromise. 
The other side was absent, and all that we 
have is a one-sided statement on behalf of 
the applicant alone, ^maocompanied by any 
petition or affidavit. The statement may 
or may not have been true, but it is no 
proof of the fact that the compromise 
related to the property which forme tbe 
subject matter of this cross.objection and 
that under it defendant 2 admitted defan. 
dant I's olaim and agreed to band over 
possession of tbe tenancy lands to her. 
Tbe appellant asks ns to infer these facte 
from Bx. D.14 coupled with the evidence 
of defendant 8 (D. W. No. 1). So far as 
Bx. D.14 is ooDoemedi It is merely a 
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receipt acknowledging possession of "the 
moveable and immovable property which 
has been given by mutual settlement . . . 
aooordiog to sulah.nama”. It is perfectly 
general and does not specify the property 
which has been handed over. Now, as we 
have said, there is evidence of only one 
deed of compromise, and if the present 
story is correct, there must have been two 
compromises. Tbe reference to thesulah. 
nama in the singular therefore negatives 
the present contention ; that is to say this 
receipt cannot refer to the tenancy lands. 

We turn next to the evidence of defen. 
dant 3. He swears that the receipt 
included the tenancy lands ; but he also 
says that "tbe suit was dismissed after 
compromise and delivery of possession”. 
But in cross-examination he says that 
the sulah.nama mentioned in it refers to 
the sulah.nama filed in Court. Now, as 
we know, tbe only sulah.nama whioh was 
filed in the Court expressly excluded these 
lands. As regards these fields, the witness 
is forced to admit that no sulah.nama 
was filed and that matter was privately 
settled. He bases his statement merely on 
Ex. D.14. As we have shown, Ex. D.14 
standing alone leads to no such inference. 
Tbe witness's statements are unsatisfao. 
tory, and we cannot believe that be 
is speaking about facts within bis know- 
ledge. For instance, the reason he gives 
for tbe omission of his wife to file a 
sulab-nama in respect of the pauper suit 
is that "tbe land was not divided and 
compromise could not be filed”. The 
receipt is dated 21st November 1930, and 
the pauper application was not dismissed 
till 29th January 1931. If the witness’s 
story that Ex. D.14 included tbe tenancy 
lands is true, then not only had a division 
been effected bnt possession had also been 
delivered in pursuance of it. Therefore it 
is abundantly evident that tbe witness is 
guessing violently and not deposing about 
a compromise which was effected in his 
presence and to bis knowledge. If that is 
so, then we are in as good a position as ha 
is to make deductions from the known 
facts. As we have said, they do not 
establish a second compromise of tbe kind 
pleaded by the defendants. 

As a matter of fact the second compro¬ 
mise may well have been this i Both 
parties knew that a large sum was pay. 
able out of the estate to tbe temple, also 
that rent was in arrears. So they may 
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well have agreed amoDgafc themselvea 
to allow defendant 2 to surrender the 
tenancy lands and thus to satisfy the 
sums payable out of the estate. Of course 
this is conjecture, but there is no reason 
why the compromise should not have 
taken this shape rather than the other, 
and therefore in the absence of proof 
about the other, we cannot assume that it 
took the form which the defendant-appel¬ 
lant now says it did. Another considera. 
tion also leads os to this conclusion. A 
compromise usually means that each party 
is to get something out of it and give 
up something. As far as we can gather, 
defendant 1 is said to have obtained all 
the tenancy lands for which she was then 
suing. Of course if it was a part of the 
first compromise which was filed in Court, 
that might bo understandable. But the 
petition states expressly that it was not. 
and that a separate compromise had yet 
to be effected with respect to the tenancy 
lands We are therefore of opinion that 
defendant 1 did not obtain possession 
under Bx. D.14 and that there is no 
proof that her present possession of these 
fields was obtained in pursuance of a 
compromise of the pauper suit instituted 
by her, assuming of course that the mere 
filing of the application amounted to an 
institution of a suit. Therefore, on all 
hands the deed of surrender effected by 
defendant 2 is not affected by the doctrine 
of lie pendens. 

Now, as we have said, defendant 1 did 
not obtain possession of the fields on her 
father’s death. Even on the defendant’s 
own case she did not get possession till 
21st November 1930, more than two 
years later, and there is no proof that her 
subseQuent possession related to her suit. 
In the interval she bad not paid any rent. 
On the contrary the landlord had been 
accepting rent from defendant 2. There, 
fore, her rights had been long extinguished 
when she subsequently obtained posses, 
aion. The deed of surrender (Ex. P.2) 
has been attacked on the ground that it 
was a sham transaction. The appellant’s 
case is that it was a unilateral act on the 
part of defendant 2 for which there was 
no consideration, and that it was not only 
never accepted by the temple trustees but 
they did not even know about it. Now we 
find that the deed has been registered and 
attested by two witnesses, and we also 
find that defendant 2 still supports it in 
this case. We further find that P. W. 9, 


Gaurishankar, the secretary of the panoh 
committee, says that he assented to it. 
On the face of it then the transaction 
bears all the indicia of genuineness. What 
then was the object of defendant 2 in 
behaving in this strange fashion—strange 
only if the surrender was a sham, but 
understandable if it was not ? No expla. 
nation has been offered and as people do 
not act like this without some definite 
object in view, we are unable to believe 
that the deed was never intended to be 
given effect to. We find that the transao. 
tion was a real and genuine one. This is 
especially so as Ex. P.2, the deed of 
surrender, recites that it was effected to 
satisfy the amount of Hs. 5,300 due on 
Ex. P.l, the bond on which the present 
suit is founded and which we have dia. 
cussed at length when dealing with the 
appeal. 

Then as regards the acceptance of the 
surrender on behalf of the temple, there 
can be no doubt that P. W. 9, Gaurishan¬ 
kar, purported to act on behalf of the 
temple, and even if bis act was unautho. 
rized at the time, it has subsequently been 
ratified : the institution of the suit in 
itself is a sufficient ratification. As regards 
consideration, since the parties to the 
transaction uphold it, no stranger can 
complain of the want or inadequacy of the 
consideration (27 All 271® at p. 289), but 
apart from that the recitals in the deed in. 
dioate its presence. Ex. P-l, the bond, is 
genuine, so Bs. 5,300 at least of the oonsi- 
deration is obvious. Then, it is not denied 
that rent was in abeyance. So, even if the 
portion relating to the grain remains 
unproved, the bulk of the consideration 
has been amply established. The deed 
was also attacked on the ground that it 
bad not been delivered to the trustees and 
BO could not effect a surrender under S. 89, 
C. P. Tenancy Act. But in the present 
case we know that defendant 2 was one 
of the panohas and therefore would prime 
facie have had authority to hold the deed 
on behalf of the committee till they were 
in a position to consider the matter. This 
is the explanation given in the plaint as| 
well as by defendant 2 in bis written 
statement. In the circumstances that 
amounted to a sufficient delivery of the 
deed. Therefore the provisions of S. 89 
are satisfied. 

6 . Achal Ram v. Kaalm Husain Ehan, (1906) 97 

All 271 = 32 I A 113=8 0 0 166=8 Bar 772 

(P 0). 
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The learned Judge of the lower Oourb from liability stands on a different footing, 
has dealt with this matter somewhat We therefore think it unnecessary to 
perfunotorily. The only reason he gives waste further time by issuing notices to 
for bolding that the surrender was a sham them and then formally setting aside the 
transaction is that the deed was for order in their presence. O. 41, K. 33 is, 
grossly inadequate consideration. He has we think, designed to meet just such an 
not explained how he arrives at this con. eventuality as this. 


elusion. As we have shown, even if we 
ignore the grain debt, still there was 
yaloable consideration for the transaction, 
and as the parties to it uphold it, it is not 
the concern of a stranger to complain 
of the inadequacy of the consideration. 
The only other reason that ha gives is 
that the will had already been declared 
invalid when the sarrender was made. 
There was undoubtedly a large sum pay¬ 
able out of Jagannath’s estate to the 
temple and defendant 1 had already 
executed a deed of relinquishment giving 
up all claim to the tenancy lands. There¬ 
fore, as we have said, a part of the agree¬ 
ment between them with respect to the 
tenancy lands may well have been that 
defendant 2 who was in possession of 
them should surrender them to the temple 
in satisfaction of the debts which were 
payable out of the estate. These are the 
only two reasons which the learned Judge 
gives for his conclusion. We are unable 
to agree with the finding and hold that 
the transaction was a genuine one. 

If then this transaction is upheld, it 
operates as a satisfaction of the debts due 
to the temple in respect of Jagannatb’s 
breach of trust. Therefore, whatever cause 
of action tbe trustees may once have bad 
against him was extinguished by this 
acceptance of the tenancy lands. The 
plaintiffs, as we have said, sued in the 
alternative. They asked primarily for 
poesessioD and in the alternative for the 
money. Since we find that their claim to 
poBsaasion must be upheld, it follows, the 
claim to tbe money muBt*go. Tbe plain, 
tiffs cannot have both. A difficulty how¬ 
ever arises because the money part of tbe 
claim has been decreed against defendants 
2, 8 and 4 who have.not appealed and 
who have not been joined as respondents 
in tbe present appeal, although there is an 
application by. the learned counsel for the 
respondents for joining them. But we do 
not think it necessary to do. this. Under 
O. 41, B. S3, we have ample power to set 
aside the decree against them even though 
they are not parties to the appeal. Of 
oourse no order can be made to their 
prejudioe, hut an order exonerating them 


Tbe result then is that the claim of the 
plaintiffs for possession of the tenancy 
lands in suit will be decreed against defen- 
dant 1, and tbe alternative claim for a 
money decree which has been passed in 
the lower Court will be dismissed. The 
decree of the lower Court will be amended 
accordingly. As regards costs, tbe parties 
to the appeal will bear their own costs 
and defendant 1 will pay the plaintiffs’ 
costs of cross-objection. The costs of tbe 
trial Court will be paid as follows : Defen¬ 
dant 1 will pay the plaintiffs’ costs and the 
other defendants will bear their own costs. 
The claim will be dismissed as against 
defendants 2, 3 and 4, 

D.s./r.k. Decree modified. 
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Grille J. 

Harswarup Baburam Chaubey 
Accused — Applicant. 

V. 

Emperor. 

Criminal Revn. Appln. No. 262 of 1937, 
Decided on 4tb August 1937, from order of 
Dist. Magistrate, Balagbat, D/- 10th May 
1937. 

(«) Criminal P. C. (1898). S. 345 (2)—Offence 
under S. 420, I. P. C. —Comporikion of. 

Ad oSeDoe andet 3. 420, Penal Oods, can only 
be compounded with tbe petmUeion of the Oontt, 
and any arrangement entered into between the 
oomplainant and tbe accused before tbe case comes 
into Court at all is ineffective. [P 38 C 1, 3] 

(b) Criminal P. C. (1898), S. 345 (2)“Per- 

miesioD for composition—Matter referred to 
police for opinion—Magistrate, after reply, 
hearing arguments and exercising his own 
judgment—Action of calling upon police 
opinion is not illegal. 

Where upon an application by the parties to 
allow oompoeition tbe Magistrate refers the matter 
to tbe police for opinion and after receiving the 
reply hears the arguments on both tbe sides and 
does not become eubservlent to the opinion of the 
police bat ezeroieee bis own judgment in tbe m^- 
ter, the Magistrate’s action in oalling upon the 
opinion of tbe police is not illegal i A I R 
Nagll4,Bxpl. [P 38 0 2] 

B. D. Qupta — for Applicant. 

J. Sen — for the Crown. 
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Order.—One Dhaniram, a resident in 
the Balaghat district, answered an adver¬ 
tisement in a magazine inserted by the 
present applicant who offered harmoniums 
for sale V. P. P. He ordered a harmonium 
and received a registered V. P. P. cover, 
and it is in respect of this that Dhaniram 
made a complaint to the police and obtain¬ 
ed a stoppage of the payment which would 
have been made through the postal autho¬ 
rities to the applicant. The applicant s 
uncle then visited Dhaniram and a com¬ 
promise was arrived at between them on a 
payment of Rs. 50 to Dhaniram who pro- 
fessed himself satisfied, and they approach¬ 
ed the D. S. P., Balaghat, with the request 
that the proceedings should be dropped. This 
the D. 8, P. declined to do, and a ohallan 
was put up before the Head-quavers 
Magistrate. Balaghat, under S. 420,1 P. C. 
The parties then renewed their application 
to compound the case, urging in the first 
place that the case had already been com- 
pounded and that the Court had no juris- 
diction, and in the next place that if it 
were held that permission to compound was 
necessary, composition should be allowed. 
The Magistrate referred the matter to the 
police for opinion. The police were against 
composition, and the Magistrate then pro¬ 
ceeded to hear arguments on both sides 
and after having beard arguments declined 
to allow composition and also declined to 
defer bis orders until the allegations made 
against the present applicant by the police 
were substantiated. The District Magis¬ 
trate was approached to refer the matter 
to this Court, as it was said that important 
questions of law were involved. The Dis 
triot Magistrate declined to do so and this 
application by the accused is the result. 

It is contended that as the matter bad 
already been com pounded before the challan 
was put up by the police, no permission of 
the Court was necessary, as the Court was 
not seised of the case, and that all that 
the Court had to do was to record the fact 
of the compromise. This is an entirely mis¬ 
taken view of the law. An offence under 
S. 420, I, P. C., can only be compounded 
with the permission of the Court, and the 
effect of the argument is to take the offence 
out of the category of the offences men¬ 
tioned in aub-s. (2) and put it within the 
category of those mentioned in sub-s. (l) 
of 8. 346, Criminal P. 0. Sub-s. {7J of that 
section lays down that no offence shall be 
compounded except as provided by that 
section, and it is perfectly clear that any 


arrangement entered into between Dbani. 
ram and the .applicant before the case 
came into Court at all is ineffective. When 
the case had been challaned, it was open 
to the parties to renew their application 
as indeed they did, but then composition 
could only bo effected with tbe consent of 
the Court, which was refused. 

It is then argued that the Court baa 
acted in contravention of the directions 
given by me in A I R 1937 Nag 114.^ I did 
not lay down in that case that the Magis- 
trate’s action in calling upon tbe opinion 
of the police was illegal but that in tbe 
circumstances it was improper and repre- 
hensible. In tbe case before me the Magis¬ 
trate certainly has not abdicated bis own 
judgment in favour of that of tbe police as 
in the case cited, and it is presumed that be 
asked tbe opinion of the police as tbe police 
themselves bad already been approached 
by the parties before the case came into 
Court at all. .^fter receiving the reply of 
the police be heard arguments on both 
sides, and it is quite clear that he did 
exercise bis own judgment and has not been 
subservient to tbe opinion of the police in 
this matter. Tbe Magistrate is perfectly 
correct in refusing to delay matters until the 
suspicions of the police were substantiated. 

The application in revision was admitted 
and a Rule issued as upon the meagre facts 
on tbe record it appeared that there might 
be a case for according sanction to compro¬ 
mise. Unfortunately the learned counsel 
has been left entirely uninstruoted on the 
facts of the case and has argued on points 
of law only. Dhaniram who has appeared 
by oouDsel, although be supports the 
applicant and desires that the case should 
be compromised, has instructed bis counsel 
on a point of fact which appears to be 
entirely at variance with the applicant’s 
own case as appearing on tbe record. In 
the circumstances it is certainly most 
undesirable that this Court should consider 
tbe question whether sanction should at 
present be given to a compromise or no. 
It is of course opeq to the trial Court at 
any time to give effect to the compromise 
petition, should it be renewed and should 
it appear desirable to do so. The result is 
that the Rule is discharged and the trial 
must proceed. 

S.O./R.K. _ Hule discharged. 

1. Pratapsingh v. Emperor, AIR 1987 Nag 111 
0^ 68° ^ ^ 183=38 
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In re Harprashad Hira Lal Bania — 

Accused. 

Criminal Rev. No, 258 of 1937, Decided 
on 19th August 1937, on a reference by 
Addl. Sessions Judge, Saugor. 

Criminal P. C. (1898), S. 345 (2) — AppHca- 
tion^lor permifliion to compound offence— 
Magittrole should not refer matter to police 
•authoritiei - He should exercise his own dis* 
cretion and should not bate bis decision on 
opinion of police authorities. [See AIR 1938 
Nag 37] 

^ A Magistrate oanoot surrender the disoretion to 
give petmisaioii to oompouod an ofience, nbioh 
vests io him, to any other Court or to any outside 
agency. Alloning a case to be oompounded is a 
judicial act, and any argument whether composi¬ 
tion should be allowed or not must be addressed 
to the Magistrate in open Court either by the pro¬ 
secuting counsel or the Prosecuting Inspector on 
behalf of the Crown or by those who desire the 
composition. It is Improper to refer to police 
authorities by means of correspondence and to 
arrive at a decision as the result of that oorres- 
.pondenoe : A J i? 2937 Nag lU, Bel. on. 

[P 40 0 1] 


— This is a reference from the 
Additional Sessions Judge, Saugor, recom. 
mending that the order of the Subdivi. 
'Sional Magistrate, Rebli, in the course of a 
trial in respect of an offence under S. 420, 
I. P. 0., refusing permission to compound 
the case, be set aside. The reasons given 
by the Additional Sessions Judge are that 
in refusing to allow the case to be com¬ 
pounded the Magistrate has submitted bis 
own disoretion to that of the District 
Superintendent of Police and has ignored 
the observations of this Court in I L R 
\1937) Nag 183.^ A Rule was issued to 
«bow cause why the order of the Magis¬ 
trate should not be set aside. No one has 
'appeared either on behalf of the accused 
or of the Crown, although a representa- 
been received from the District 
Magistrate, Baugor, in which he has given 
reasons showing cause against the pro. 
posed revision; nevertheless the Crown is 
unrepresented. 

oo®plainant had made a report at 

iu u station-house to the effect 

that be bad bad a dispute with the accused 
toonoeiniog the sale of some oil. seed and 
that the aooused oompUined to him that 
the vessel in which the seed bad been 
jUMsured was beyond the standard size 
*nd threatened to report him to the police 

A * B imt Nag 114 

a* W 669 ^ ® 188=88 


and induced him to pay Rs. 4, although 
no consequences resulted from the threat. 
The police put up a ohallan against the 
aooused Harpraead under S. 420. I. P. C. 
The aooused was released on bail, and 
before the date fixed for evidence the 
complainant asked to be allowed to com- 
pound the case. The Magistrate referred 
the application by way of endorsement to 
the District Superintendent of Police who 
eventually replied objecting to the applioa- 
tion. On the date fixed for hearing the 
Magistrate discharged the prosecution wit¬ 
nesses who were in attendance without 
examining them, as the accused had an¬ 
nounced his intention of appealing to a 
higher Court against the order refusing 
composition which the Magistrate had 
passed that day. As the Magistrate had 
refused to allow the case to be compounded, 
it is not understood why he did not pro¬ 
ceed with it and examine the witnesses 
who were present and those who had been 
summoned to attend on the following day. 
The order of the Magistrate runs as 
follows : 

In this case the Garhakota police cballaned 
the aooused Harprasad Bania of Garbakota for 
the alleged ofleuce of cheating one Daulat Teli of 
Rs. 4 on 28tb February 1937 by threatening to 
prosecute the latter as be had a pailee of a large 
else in use. The oSenoe involved only a petty sum 
and oompromise oould have been allowed, but the 
prosecution objects on the ground that the ac* 
oueed did so while the police constables were near 
about. If it is so, it shows the daring nature of 
the acoosed. Hence 1 would disallow the oom¬ 
promise application and decide the case on its 
own merits. 

Before the Additional Sessions Judge in 
whose Court an application was made 
asking that a reference under B. 438, Cri¬ 
minal P, C., should be forwarded to this 
Court, it was contended on behalf of the 
Crown that the offenoe complained of was 
one of extortion rather than of cheating and 
that extortion was not a oompoundable 
offence. This argument refieots very little 
credit on the police who on this supposi¬ 
tion admittedly minimized the offenoe of 
extortion to one of cheating, and on the 
information given by the complainant to 
the police it is possible that extortion may 
have been committed. It is apparent, 
however, that the police on investigation 
did not consider that there was any extor¬ 
tion, and the argument advanced is an 
aftertboQgbt to support the opinion of the 
District Snperintendent of Police, on which 
the Coart acted, that oompoeition shoold 
not be allowed. 
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One of the main contentions of the Die. 
triot Magistrate is that the action of the 
Magistrate in writing to the District 
Bnperintendent of Police was perfectly 
proper and the consnltation with the police 
imperative, as the offence was non.cogniz. 
able, and the prosecution was by the 
Crown. ILK (1937) Nag 183^ does not 
lay down that the proseontion in a non. 
cognizable case is prohibited from protest, 
ing against a proposed composition of the 
offence. It was there pointed out that a 
Magistrate cannot surrender the discretion 
which vests in him to any other Court or 
ito any outside agency. Allowing a case to 
be compounded is a judicial act, and any 
argument, whether composition should be 
allowed or no, must be addressed to the 
Magistrate in open Court either by the 
prosecuting counsel or the Prosecuting 
Inspector on behalf of the Crown or by 
those who desire the composition. It is 
improper to refer to police authorities by 
means of correspondence and to arrive at 
a decision as the result of that correspon. 
dence. It is even more improper if the 
correspondence discloses, as it does in the 
present case, that the decision depended 
entirely on the view taken by the police. 
The concluding portion of the District 
Magistrate’s reply to the notice issued by 
this Court emphasizes his other main 
argument that in this particular case 
there was no evidence that the Magistrate 
blindly accepted the plea of the complain, 
ant, i. e. the Crown. He says: 


Tbe language need by him showed clearly (bat 

the Magistrate made bimeelf reepossible for tbe 

deoieioD to refuse oompromiee. Tbe statement of 

tbe Additional SeasioDB Judge that tbe Magis* 

trate would have allowed tbe composition but for 

tbe objection of the District Buperintendent of 

Police is not admitted; nor tbe statement that the 

Magiatrate’s memo of lOtb April 1937 indicates 

that he left the matter entirely for (be decision of 

tbe Dietriot Buperintendent of Police. How oan 

the words ‘Forwarded to the Dietriot Boperinten- 

dentof Polioe or favour of opinion’ possibly be 

said to Indicate that tbe Magistrate left the 

matter entirely for the decision of the District 

Supermtendent of Police? They indicate the exact 
oppo8ite« 

wording of the 
Magistrate s order, which certainly indi 
cates the trend of the Magistrates mind] 
the District Magistrate is inaccurate re 
gardiDg the facts on which he bases bis 
contention The Magistrate’s memoof 10th 
April d*^ not contain the words 
Forwarded to the District Buperintendent 
of Police for favour of opinion.” That was 


tbe original endorsement dated 3rd April 
1937, and being anxious to receive a reply 
before tbe hearing of tbe case which was 
fixed for 12th April 1937 at Garhakota, 
the Magistrate wrote on 10th April 1937 
to the Prosecuting Inspector as follows: 

Please let me know whether the application for 
oompiomise under 8. 420, I. P. 0., Ktn(i-Emperor 
V. Harprasad, sent to the District Superintendent 
of Police for permission has been received or not, 
and whether tbe permission has been given or not, 
as tbe case is fixed for 12th April 1937 at Gatba> 
kota where 1 am proceeding today. 

It is difficult to imagine a clearer indi. 
cation that the Magistrate has placed 
himself entirely in the hands of the police 
in tbe matter of deciding whether he 
should pass an order allowing the com¬ 
promise or no. It was to this communica¬ 
tion that tbe learned Additional Sessione 
Judge referred and it implies a complete 
abdication on the part of Magistrate of the 
judicial power with which he has been 
entrusted. It is true that this oommuni- 
oation itself is in the handwriting of a 
clerk to which the Magistrate has ap¬ 
pended bis signature, but the Magistrate 
is responsible for tbe contents of tbe note 
which be signed, and his order indioatee 
also that be was prepared to surrender 
his own judgment to that of the polioe. 
Had the prosecution protested against the 
proposed compromise in open Court and 
had the Magistrate come to a deoisiox^ 
after heariog both sidesj there ^ould hayo 
been no objection to a considered order; 
but to pass an order setting out his opin. 
ion that tbe offence was a minor one and 
would clearly be compoundable, but re¬ 
fusing to allow permission to compound 
on a statement made by the Distriofe 
Superintendent of Polioe, which the Magis¬ 
trate is not certain that he believes fas is 
indicated by the words “if it is so”), is to 
exercise no discretion whatever and to 
shirk his responsibilities as a Magistrate. 

I give no opinion on tbe merits of the 
order, bad it been passed in the proper 
way. In view of the positive abandonment 
by the Magistrate of his own discretion to 
that of the District Superintendent of 
Polioe which as I have already pointed 
I D B (1937) Nag 183,^ undermines 
oonfidenoe in the administration of justice, 

I make the Buie absolute and direot that 
the compromise be accepted and the ao. 
oueed acquitted. 

k.B./e.k. BuU made ahsolvte^ 

% 
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Grille J. 

Dayanand Badrinarayan —Applicant. 

V. 

Laxmidas Gopalji Gujrathi and 
another — Opposite Party, 

Miso. Civil Case No. 31 of 1936, Decided 
on 27tb March 1936, for review of }udg. 
ment of Grille J. C., in 8. A. No. 516 of 
1933, D/. 30th October 1935. 

Review — OrniistoQ to raise point of law is 
insufficient ground. 

Omiaalon to raise a point of law is not a auffi* 
oient ground for a review. Further, a party who 
had an opportunity of raising a question but did 
not raise itoannot ordinarily be allowed to agitate 
the queation in review: AIR J922 Pat 119 and 2 
Mad 68, Bel. on; AIR 1918 P C 92, Disting. 

[P 41 0 2] 

K. B. Sheorey — for Applicant, 

Order.^—'This is an application in review 
against my judgment as Judicial Commis¬ 
sioner, allowing the appeal of the appel- 
lant.defendant Laxmidas in Second Appeal 
No. 616 of 1933. The plaintiffs had taken 
a contract from one Bansidhar Bamnivas 
for carting his coal from his coal mine to 
the railway station and also for extracting 
coal. The plaintiffs themselves apparently 
took no interest in the technical side of 
the contract and engaged one Motilal to 
do the necessary work on the assurance of 
Laxmidas, who also stood surety for him. 
Later they considered Motilal's work unsa¬ 
tisfactory, dismissed him and brought a 
suit against him and his surety for reudi. 
tion of accounts and for recovery of such 
amount as might be found due. A prelimi- 
nary decree was passed against these 
defendants, and an appeal against the 
preliminary decree was dismissed as time 
barred. On the final decree Motilal took 
no further action, but the surety Laxmi. 
daa preferred an appeal, which was dis¬ 
missed. A second appeal succeeded. It is 
DOW contended in the application for 
review that the point on which Laxmidas 
succeeded and as the result of which the 
suit of the plaintiffs was dismissed, was a 
question of fact, which the Court of the 
Judicial Commissioner in second appeal 
had no jurisdiction to entertain. The other 
points taken, that the Court should exer- 
else its inherent powers to prevent injus¬ 
tice being done, that the plaintiffs’ suit 
has also been dismissed as against Motilal, 
who has not appealed, and that they are 
therefore deprived of a decision which has 
been given in their favour as against 
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Motilal, are of no effect, as it is clear that 
the Appellate Court has authority under 
O. 41, Er. 4 and 33, to modify a decree in 
favour of a party who does not appeal as 
well as in favour of a party who does. 

Now the question whether the point on 
which the decision of the lower Court was 
reversed was a question of fact or no, was 
certainly not raised by the respondent in 
second appeal: on the contrary, be joined 
issue on the question under discussion 
with alacrity and defended, or attempted 
to defend, the position taken up by the 
Judge of the lower Court. It is urged 
before me that the point whether the 
question then before the Court was one of 
fact or no, can be taken at any time, whe¬ 
ther it was urged in second appeal or not 
urged, and in support of this contention 
passages have been cited from the Privy 
Council decision in 46 Gal 189^ The 
passages cited have really no bearing on 
the point, but merely lay down what is 
obvious, namely that the question whether 
a fact has been proved when evidence for 
and against has been properly admitted is 
necessarily a pure question of fact, and 
that in second appeal the Court is not 
entitled to reverse the judgment of the 
Court below on the ground that on its 
own view of the evidence tendered it would 
have come to a different decision on a 
question of fact. Indeed it has been held 
in 6 Pat L J 344^ that omission to raise 
a point of law is insufficient ground for 
allowing a review, and in 2 Mad 56^ it 
was held that a party who not only had 
an opportunity of raising a question but 
did raise it, and in argument abandoned 
it, cannot ordinarily be allowed to agitate 
the question in review. Certainly tbe res. 
pondent bad every opportunity of raising 
the question that the manner in which the 
accounting between the parties bad been 
approached and the decision thereon was 
a question of fact, and be did not do so. 
In this view of the case it is sufficient to 
say that no ground for allowing a review 
of the judgment has been made out. 

It is therefore unnecessary to discuss 
tbe argument which has been advanced to 
show that the decision of tbe lower Court 

1. I^afar Obaodra Pal v. Sbuknr Sheikh, AIR 
1918 P O 92=61 1 O 760=46 I A 183=46 Oal 
169 (P 0). 

3« Eamla Prasad v. Eanj Beharl, AIR 1628 
Pat 119=57 I 0 11=6 Pat L J 844=1 P L T 
696. 

8 . fiabapatbt v. Bnbraxa. (1678) 9 Mad 66. 
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was correot; but I may here point out that 
in the judgment in Second Appeal No. 516 
of 1933 it was stated that in addition to 
the unintelligibility of the judgment of 
the lower Court the plaintiffs had deli¬ 
berately refrained from producing evi- 
ffenoe which lay to their hands and which 
would have set out approximately, if not 
entirely, the balance which they claimed. 
Id such circumstances there is ample 
authority for the proposition that a suit 
for rendition of accounts cannot be enter¬ 
tained. There was also the plaintiffs’ own 
admission that they had prohibited the 
defendant, who was their agent, from 
adjusting accounts with Bansidhar, stat¬ 
ing that they would do so themselves. 
There was no evidence that the plaintiffs 
had done so, and it was clear that this 
order from his masters had prevented the 
defendant from making such statement of 
accounts as be was capable of making. 
This view of the case in itself was suffi- 
cient ground for entertaining the question 
of the actual accounting in second appeal. 
The result is that the application for 
review fails and is dismissed summarily. 

B.D./b.b. Application dismissed. 
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Stone C. J. and Vivian Bose J. 
Ghanaram and others — Appellants. 

V. 


Balbhadra Sai and aiiother — 

Bespondenl 

First Appeal No. 74 of 1934, Decided c 
8th April 1937, from decree of Sub.Judg 
First Class, Bilaspur, D/. 10th Januai 
1934. 

(a) Civil P. C. (1908), O, 22. R. 4 (3)-A 
peal—Death of one reipondent—Legal repr 
eentative not brought on record — Deeisic 
cannot affect legal repreaentative. 

■Where during the pendenoy of an appeal from 
'decree, one of the reapondente dies and no attem 
iB made to bring bis legal repreaentative on teoor 
the appeal abates as against him and his leg 
representative cannot be affected by any deoisU 
made in the appeal '.AIR 1929 P C 68. Foil. 

=» (b) C!,il P. C (1908), O. 22, R*' f (f). 
Freliminary foreclosure decree in favour , 
three persons-Appeal against-During pe 
dency, one of plainliff-respondent. dyiSg 

iil'd *Wk'T*'*"*V*I* brought on r 
cord —Whole appeal abates. 

To decide whether the partial abatement lea 

entirety, o 

of the underlying principles is : If a decree Ln 


passed and given efiect to in so far aa the right of 
the parties actually before tbeCourt are oonoetned 
without interferiag with the interests of others, 
then the suit or the appeal can continue; if cot, it 
abates as a whole : Case law referred. (P 42 0 2; 

P 43 C 1] 

In a suit three persons obtained a preliminary 
decree for foreoloaute agaioat some persons upon 
a mortgage executed by them. The defendants 
thereupon appealed. Daring the pendency of the 
appeal one of the plaiotifi respondents died and 
no attempt was made to bring his legal repiesea- 
tativee on record : 

Hefd that because of the abatement with res¬ 
pect to the deoeaeed respondent tbo whole appeal 
abated. [P 44 0 3] 

M. R. Bobde — for Appellants. 

D. N, Choudhary and P. N. Rudra — 

for Respondents. 

Judgment.—The three plaintiffs in this 
suit obtained a preliminary decree for 
foreclosure against the defendants upon a 
mortgage executed by them. The defen¬ 
dants thereupon appealed to this Court 
making all the three plaintiffs respon¬ 
dents. During the pendenoy of the appeal 
plaintiff 3, who figured as respondent 3 
here, died and do attempt was made to 
bring bis legal representatives on record. 
The appeal has consequently abated as 
against him and his legal representatives 
cannot be affected by any decision made 
in it. There is no doubt about that and 
the parties before us are all agreed on this 
point. In any case the matter is con. 
eluded by the decision of their Lordships of 
the Privy Council in 51 All 267^ at p. 273. 
The question now at issue is whether the 
defendants appellants can continue the 
appeal as against the other two respon¬ 
dents who claim that the whole appeal 
has abated. The provisions of the Code of 
Civil Procedure relating to abatement do 
not assist us much. Under O 22, R. 4 (3), 
read with O. 22, R. 11, the appeal, so far 
as the statute is concerned, abates only as 
against the deceased respondent. But that 
does not solve the problem, for, as ob¬ 
served by Shadi Lai C. J. in 10 Lah 7* 
at p. 10: 

The question whether the partial abatement thoal 
caused leads to an abatement of the appeal In \w 
entirety depends upon general principles. 

A great deal of case law has grown 
around this question and the decisions are 
not uniform, bu t the diffloulty, in our opi- 

1. Mahomed Wajid Ali Khan v. Puran Singh, 

^ i.® ^ ^ 68=114 I 0 601=66 I A 80 

=61 All 867 (P C). 

S. Bant Singh v. Gulab Singh, AIR 1938 Lah 

^ ° *17=10 Lah 7=30 P L B 463 

(P B). 
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nion, arises not so much because of any 
doubt about the general principles but 
because of tbeir applicability to particular 
eases. There can be no question that it is 
impossible to lay down any general rule 
which will be of universal application. 
Each case must be decided on its own 
facts and it is here that Judges differ. 

The underlying principles can, we think, 
be stated simply as follows : (IJ “If a 
Ideoree can be passed and given effect to in 
so far as the right of the parties actually 
before the Court are concerned without 
interfering with the interests of others, 
then the suit or the appeal can continue; 
if not, it abates as a whole. (2) The Court 
must see that it does not pass a decree 
which it may 6nd itself incapable of exe. 
outing owing to the circumstances that 
the lower Court's decree in favour of the 
deceased respondent bas become dual in 
oonseguenoe of the partial abatement of 
the appeal against him”. 

These two propositions which have our 
respectful concurrence are to be found in 
one form or another in the following oases: 
27 N L B 220.* 10 Lah 7,* 10 Pat 341* 
and 53 Cal 762.® In our opinion they go 
to the root of the matter. It is not neces. 
eary to make more than a passing reference 
to oases which illustrate these propositions. 
One obvious ease is that in which two or 
more persons jointly obtain a mandatory 
injuDotion enjoining the defendants to, say, 
pull down a wall. If the defendants want 
to challenge such a decree, they would 
naturally have to join all the plaintiffs, or 
ID the case of those who have died their 
legal representatives. Otherwise there 
would be this iDoonsistent position; the 
same decree in respect of the same joint 
eause of action would give plaintiff A a 
right to pull down the wall on behalf of 
all the plaintiffs, for be it remembered A’s 
right under O. 21, B. 16 is not merely to 
act on his own behalf but on behalf of all, 
and the distinotion is of importance; oases 
may arise where A's action on behalf of 
all may give rise to a right to contribution; 
at the same time the decree would give the 
defendants, if they socoeeded in tbeir 

^ ® Nag 184= 
184 1 0 679=97 N L B 990. 

W^ejatuDDlMa B«gam ▼. Ghalakhl, AIR 
1981 Pal 164=189 1 0 100=10 Pal 841=19 
PLT98. 

ff.Uianam Zamladary Oo. Ltd. v. Amolva 
f MaABoy, AlB19i6Oal808=96IO649= 
68 Oal 769=48 0 L a 401. 
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appeal, the right to maintain the status 
quo as against plaintiffs B, C and J): an 
Impossible position. Similar questions ap. 
pear to arise in oases of partnership, 
partition and pre-emption. It seems to be 
conceded in all but the last of these oases, 
where there is some difference of opinion, 
that the proceedings cannot continue unless 
all the parties interested are before the 
Court. Administration suits afford another 
example. 

The learned Chief Justice of the Allaha¬ 
bad High Court in 48 All dealing 
with a suit for redemption which he 
treated as being in essence one for joint 
possession of property, takes a contrary 
view and holds that the rights of the claim- 
ants in such a case are distinct and so 
can be separated and disposed of individu¬ 
ally. We do not doubt that such cases 
may occur. 10 Lah 7* is a case in point. 
But with the utmost respect we cannot 
agree that this can be done unless the 
interests are distinctly severed in either 
the deed or the decree. If they are not, 
and a joint decree is passed which is exe- 
outable under O. 21, B. 15 by one decree- 
holder on behalf of all, even when his 
oo.deoree.holders do not want to proceed 
and have perhaps compounded with tbeir 
adversary, we cannot see how he can be 
deprived of this right by proceedings to 
which be is not a party. As wa say, it is 
a question of substance and may make a 
considerable difference to him in the end. 
Therefore in our opinion the two propo¬ 
sitions with which we started are funda¬ 
mental and on them bangs the fate of the 
issue we are now considering. 

What rights did the decree in the pre- 
sent case give to the deceased plaintiff? 
First of all the right to obtain the entire 
decretal amount on behalf of all the decree- 
holders by a given date; secondly the right 
to get possession of the entire mortgaged 
property if the entire amount decreed was 
not paid within the time allowed. The 
date fixed for payment was 10th July 
1934 and has long since passed. What do 
the judgment.debtors want in this appeal: 
at the very least an extension of the time 
allowed. Even if that were granted and 
DO more, the right of the deceased plaintiff's 
legal representative to obtain possession 
of the entire property, which bas now 
soomed, would be affected; and that lathe 

6. Nataln Das v. 8heo Dio, A I B 1926 All 984= 
911 0 869=48 AU 961=94 A D J 800. 
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very least that can be done. But the 
defendants ^^ant much more. They want 
the interests of the mortgagees to be 
severed and they ask for a right of partial 
redemption upon payment of a propor¬ 
tionate part of the decretal amount. How 
can this be done without affecting rights 
which are now unalterable under the 
decree ? That in itself concludes the matter. 
But this being a suit on a mortgage for 
foreclosure, we are able to rest our decision 
on another ground as well. It is now well 
settled that : 

A mortgage for an entire sum is from its very 
purpose indivisible; and that oharaoter of indivisi¬ 
bility exists with reference not only to the mort¬ 
gagee, bub also to the mortgagor; save by special 
arrangement between all the parties interested, 

neither mortgagor nor o^n 

acquitlog a partial interest through either, can 

obWin relief under the mortgage “ Js 

ance with that principle of indivisibility . 22 

Mad 209.7 

Because of this priooSP*®* 
of the Privy Council held in 47 Cal 176 
afc o 179 that when, as here, a mortgage 
e0eotB the conveyance of the real 
mortgagees as tenante-in-oommon, then no redemp 
Son can be effected of part of the property by 
paying to one of the mortgagees her separate debt. 
It is not a mortgage to each of a divided half but 
a conveyance to them of the whole property. 


They then proceeded to add : 

Where a mortgage Is made by one mortgagor to 

two mortgagees as tenants-in-oommon, the right 

of either mortgagee who desirea to realize the 
mortgaged property and obtain payment of the 
debt if the consent of the co-mortgagee cannot be 
obtained, is to add the oo- mortgagee as a defendant 
to the suit and to ask for the proper mortgage 
decree which would provide for all the necessary 
accounts and payments, excepting that there 
could be no decree for money entered as between 
the mortgagee defendant and the mortgagor. 


*We think, it follows from this, as well as 
from 8. 60, T. P. Act, that a suit on a 
mortgage cannot lie unless all the parties, 
or their representatives are joined. The 
eame thing also appears from 8. 45, Con. 
tract Act; one of several mortgagees cannot, 
without the consent of the others, release 
bis rights under the mortgage or give a 
valid discharge to the extent of his share. 
There may possibly be exception when the 
naorbgage deed itself makes their rights 
divisible, or when there has been an 
express severance with consent in the 
manner contemplated by S. 67 (d), T. P. 


Act, but we can envisage no other possi¬ 
bility. Even a splitting up of the mortgage 
security under 8. 60 would nob have that 
effect, for all the parties to the mortgage 
would still have to be there. If then a 
suit cannot proceed in the absence cf a 
party to the transaction, it is difficult to 
see how an appeal can. The principles 
must be the same in both oases and indeed, 
if we understand it aright, that seems to 
have been the tost applied in 27 N L R 
220.^ Any other view would lead to this 
incongruity : The legal representatives of 
the deceased plaintiff would have the right 
to execute the entire decree on behalf of 
all the plaintiffs qua mortgagees, whereas 
the same decree would decide, if the defen¬ 
dants succeed, that they are not mortgagees 
or at any rate that some of them are not 
and that consequently the mortgage cannot 
be enforced in its entirety. We hold, 
therefore that because of the abatement 
with respect to the deceased plaintiff-' 
respondent, the whole appeal abates. 

It was argued however on behalf of the 
appellants that the plaintiffs formed a 
joint Hindu family and so the death of one 
of them does not affect the others, the 
whole right survives to them. Founding 
on this hypothesis it was urged that as the 
two surviving plaintiffs now represent the 
estate, and as they are already on record, 
it is not necessary to bring them on record 
again in a different capacity: 61 Mad 347.® 
Id reply to the objection that the surviving 
plaintiffs are not the only members of the 
family, even if it be assumed that they are 
joint (a position which the plaintiffs do 
not admit because the deceased plaintiff 
left two sons) it was argued that it is not 
neoeesary to bring all a man’s legal repre¬ 
sentatives on record, it is enough if those 
who are there represent the estate: 69 
Mad 660^® and 10 Pat 341.** There is 
support for these propositions in those 
rulings but they are nob beyond question. 
There is for example a difference of 
opinion on the first point between the 
Madras and the Patna High Courts in 
these very rulings, but we need not enter 
into that here, for, in our opinion, the 
hypothesis on which the two subsequent 
propositions are based is wrong. 


7. HobhaBapan Uambndri v. Parameawarai 
Nambodrl, (1899) 92 Mad 209. 

Dhara Bondati Debi, All 

176^1P ^ ^ 131=46 I A 272=47 Ca 


9. Aobutan Nair v. Manavlkraman, AIR 1929 
Mad 162=109 I 0 372=61 Mad 847=64 
M L J 676. 

10. Muthuraman Chettiar v. Adaikappa Ohelty. 
AIR 1936 Mad 336=162 I 0 214=69 Mad 
660. 
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Their Lordships of the Privy Coancil 
have pointed oat in 4 Pat 61^^ at p. 66 
that onoe a decree is made in a suit, the 
parties acquire rights and incur liabilities 
on the making of it which are fixed unless 
or until the decree is varied or set aside. 
The deceased plaintiff consequently ac¬ 
quired rights under the decree in suit 
which he could have enforced in defea. 
sanoe, if necessary, of all rules which 
normally govern the conduct of affairs in 
a joint Hindu family. Hven if the other 
two plaintiffs had compounded with the 
defendant against his wishes, he would still 
have been entitled to execute the whole 
decree on behalf of all under O. 21, B. 15 
as we have already observed. Therefore 
his rights in this respect were something 
over and above the usual rights of a mere 
member of a joint Hindu family. They 
resembled, though not in all respects, the 
rights which aco.paroener has of acquiring 
separate property of his own without 
forfeiting bis position as a member of the 
oo.paroenary. Wo do not mean to imply 
that he would thereby have had the right 
to consider the money or the property as 
his own self.acquisition: that would depend 
upon a number of factors about which we 
know nothing in this case. But he would 
have been entitled to enforce execution 
whether the others wanted it or not. To 
that extent he had acquired a right, and 
consequently an "estate” within the mean, 
ing of S. 2 (2), Civil P. C., which was 
peculiarly his own. If that is so, then, in 
our opinion, his sons would succeed to this 
separate and individual right which he 
had thus acquired in the same way as they 
do to tbe rest of bis separate estate. They 
are the ones therefore who now represent 
the estate” which had become so pecu¬ 
liarly hie own under tbe decree, and in 
their absence the appeal cannot succeed. 
It is dismissed. But since tbe dismissal is 
on a technical point and not on the merits, 
we award costs only in respect of the 
preliminary objection which has just suc¬ 
ceeded. We fix counsers fee at Bs. 76 
for this purpose and direct the appellants 
to pay this sum to tbe surviving respon¬ 
dents in respect of costs. 

D.fi./R.K. Appeal ditmiesed, 

% 

11, Laohml Naraln Matwail ▼. Bslmaknnd Mar* 
watl. AIR Idas R O taSsSl I 0 747 s= 61 
I A Saiasi Fat 61 (P 0). 
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In re Bhullikhan Mansahkhan 

Accused. 

Criminal Ref. No. 237 of 1937, Decided 
on 8bh July 1937, by AddI, Sese. Judge, 
Jubbulpore. 

Penal Code (I860}, S. 225 B — Warrant of 
arrecl for recovery of land revenue not bear* 
ing seal of Court—Breaking sucb arrest is no 
offence. 

If a warrant of arrest for the recovery of land 
revenue does not bear tbe seal of the Court issuing 
it, tbe warrant has no force and tbe arrest under 
it is not legal and breaking such arrest is no 
offence. [p 45 0 2 ] 

A. E. Khan — for Accused. 

Order. — The applicant has been eon. 
vioted and sentenced to a fine under 
8. 225-B, [. P. C., for breaking arrest when 
he was arrested in execution of a warrant 
for recovery of land revenue by two revenue 
peons. His appeal was dismissed, and tbe 
Additional Sessions Judge, Jubbulpore, has 
referred the case to this Court recommend¬ 
ing that tbe conviction be set aside as tbe 
warrant of arrest did not bear tbe seal of 
the Court and tbe arrest was consequently 
illegal. 

Now there can be no doubt that a war¬ 
rant of arrest issued by a Criminal Court 
must bear tbe seal of such Court : vide 
8. 75, Criminal P. C., and that an arrest 
on a warrant which does not bear such a 
seal is illegal. In the C. P, Land Revenue 
Act under the provisions of which this 
arrest was made, there is no direction in 
the Act itself that a warrant should bear 
the seal of tbe Court. Under the rules 
made under S. 128, Land Revenue Act, by 
virtue of S. 227 (2) (k) of the same Act, a 
rule has been made which runs : "Every 
warrant of arrest shall be in form II ap¬ 
pended;” and form II concludes with the 
sentence "given under my hand and the 
seal of this office, this day of . . . Bevenue 
Officer”: that is to eay, the rules under the 
Act which have tbe force of law, lay down 
that a warrant of arrest shall be in a 
specific form and no other, and that form 
provides for the affixing of tbe seal of tbe 
Court which issues it and thus, like S. 75, 
Criminal P. C., lays stress on the general 
principle that a process must always bear 
the seal of the Conrt from which it issues. 
Tbe warrant therefore in this case had no 
force and the arrest under it was illegal, 
and In breaking arrest the applicant com. 
mitted no offence. The oonviotion la ao« 
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cordingly set aside and the fine, which has 
been realized, must be refunded. 

D.3./B'K. Conviction set aside. 
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Kisanlal Bam Niwas Marwadi — 

Judgment-debtor —* Appellant. 

V. 

Naraen and another — Decree-holders 

— Respondents. 

Miao. Appeal No. 20 of 1936, Decided 
on 15bh September 1937, from order of 
Fourth Addl. Dist. Judge, Akola, D/. 27tb 
Auguat 1935, 

Practice—Presenlalion— Court or officer 

has discretion to accept application pre¬ 
sented beyond office hours — Execution ap- 
pliction presented to proper oHicer ^eyond 
office hours on lost day of limitation Pre 

sentation is proper. 

It is in the diaoretion of the Judge or the officer 
appointed in that behalf to accept an 
beyond office houta. or refuse to do so, and if the 
dlBcretion is exercised In favour of a litigant who 
unfortunately oould not approach the Court or 
the officer appointed in that behalf during the 
«B«al Court hours but did manage to approach 
him on the last day of limitation and prevailed 
noon him to accept the presentation on that day, 
it oould not be said that the discretion was not 
properly exercised. tP 47 0 1 ] 

Where an application for execution ta presented 
to an officer appointed to receive such application 
on the last day of limitation beyond office boura, 
the presentation is valid. No ratification by the 
Jndee is necessary for such presentation : 3i All 
482 {F B) \ A I R 1924 Mad 448 \ A I R 1922 
Nag 167 and AIR 19S7 Bom 26, Bel on; A I R 
1914 Mad 376, Ref. [P 47 0 1, 2] 

Niaar All audC. Ebiaty — for Appellant, 
V. K. Rajwade — for Respondents, 


Judgment.—The only question for deoi. 
aion in this oaae is whether the application 
for execution presented on 10th September 
1934 which admittedly was the last day of 
limitation to the Deputy Clerk of Court 
beyond office hours was a valid presenta- 
tion. Both the Courts below have held 
that the application was validly presented 
as the Deputy Clerk of Court is an officer 
appointed to receive such applications and 
oonld receive the application even beyond 
office hours. The judgment, debtor appel. 
lant argues that the view taken by the 
Courts below is nob correct. I have heard 
the arguments for both parties and am 
satisfied that the view taken by the lower 
Courts is sound. 


Under O 21, R. 10, Civil P. C., an appli. 
cation for execution has to be made to the 
Court which passed the decree or to the 
officer (if any) appointed in this behalf. It is 
not disputed that the Deputy Clerk of Court 
in this case was such an officer. He had 
the authority to receive the application bub 
it is argued that he had no authority to 
receive it beyond office boura and he ex¬ 
ceeded his authority in accepting this ap¬ 
plication at 9 P. M. on 10th September 
1934. Civil Circular I.l is relied on in this 
oonnexion. The said Circular states that 
plaints, memo of appeal and applications 
should be presented at any time during 
Court hours to the Court or to such officer 
as it appoints in this behalf by a formal 
order in writing (O. 4, E. 1 ; O. 41, 
R 1 (1) and O 21, R. 10. Civil P. C.). 
This Circular does not fetter the discretion 
of the Court or an officer appointed to re¬ 
ceive a plaint, memo of appeal, or an ap¬ 
plication for execution beyond Court hours 
if he chooses to do so. It is not disputed 
that 10th September 1934 was the last 
day of limitation and the presentation was 
made to a proper officer on that day. O. 4, 
R. 1, Civil P. C., or to be more precise 
O. 21, R. 10, Civil P. C., for the purposes 
of this application, requires presentation 
to the Court or the officer appointed in 
that behalf. This was complied with and 
the presentation was valid. 34 All 482\ 47 
Mad 312* and 19 N L R 23* lay down 
that a presentation of a plaint or a memo 
of appeal to the Judge after office hours 
at his residence or at any other place is 
valid if the Judge accepts it. 1 do not see 
any reason why the same rule should not 
apply to an officer appointed in that be¬ 
half. The appellant has drawn my atten. 
tion to a ease reported in 23 I C 360.^ 
The report does not give any reasons for 
the decision and it is difficult to gather the 
facta of the case from the report. I oan- 
not accept the decision as an authority to 
guide me in deciding this case. In a recent 
Bombay ease, AIR 1937 Bom 25,* Beau- 

1. Din Ram v. Hari Daa, (1912) 34 All 482—14 
I 0 744=9 A L J 748 (F B). 

2. Batiayya Padayaohi v. Sonndaratbaobl, A I B 

1924 Mad 448=79 I 0 1017=47 Mad 813= 
46 M £i J 78 (F B). 

8 . Madhorao v. Manohailal, A I B 1922 Nag 167 
=66 I O 674=19 N L R 23. 

4. Appavn Plllai v. Amit Bablb. A I B 1914 Mad 
376=23 I 0 860. 

6 . Batan Jayakiean v. Bapa Hiraji, AIR 1987 
Bom 26=166 I 0 896=1 Ii B 1937 Bom 136 
=38 Bom Ij B 1196. 
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mont 0. J., dealing ^ith a plaint presented 
to the Clerk of Court who was authorized 
to receive plaints to whom the plaint was 
presented beyond Court hours states as 
Tinder : 

It has been held both in Allahabad and in 
Madras, 84 All 482^ and 47 Mad 312,3 that the 
Judge oan aooept a plaint at any hour he obooses, 
though outdide office hours, and at any place he 
ohoosea, and I see myself no reason to doubt that 
the Olerk of the Court who is a duly constituted 
officer of the Court with power to accept a plaint 
under the Bombay Civil Courts Aot, oan aooept 
that plaint onteide office hours and outside the 
Court buildings, although I do not for a moment 
suggest that the Clerk is bound to accept a plaint 
out of Court hours. 

This view fully supports the decision of 
the lower Courts and I entirely agree with 
the same. It is argued that once the Court 
lays down that a Judge or an officer ap¬ 
pointed in that behalf may, if he chooses, 
receive a plaint, a memo of appeal or an 
application beyond office hours, it will 
necessarily mean ’must’. This argument 
has been answered by Contts.Trotter J. in 
47 Mad 312^ at p. 315 and I entirely 
agree with him. I think it is in the dis- 
oretioD of the Judge or the officer appointed 
in that behalf to aot as be did in this ease, 
or refuse to do so, and if the discretion is 
exercised in favour of a litigant who un. 
fortunately could not approach the Court 
or the officer appointed in that behalf 
during the usual Court hours but did 
manage to approaob him on the last day 
of limitation and prevailed upon him to 
aooept the presentation on that day, it 
could not be said that the discretion was 
not properly exercised. 

It was further argued on behalf of the 
appellant that the officer appointed to re- 
oeive plaints or applications is not the 
Judge himself and his aot of acceptance of 
an application beyond Court hours was an 
aot in excess of his powers and could not 
be valid unless ratided by the Court the 
same day, and as the Judge in this case did 
not ratify the action that very day, the 
presentation cannot be accepted as valid. 
This argument U fallacious. O. 4, B. 1 or 
O. 21, B. 10, does not limit the presenta¬ 
tion of the plaint or application to the 
Judge only, but olearly lays down that the 
presentation may be to the Judge or the 
officer appointed in that behalf. If the 
presentation ie not to the Judge but to the 
offloer appointed in t^at behalf, It is a valid 
presentation and no question of ratification 
iof his aot ariiei, if an officer aooepte 


the plaint or application on that day 
though beyond office hoars. As I have 
stated before, both are empowered to re. 
oeive a plaint or an application and if the 
Judge oan aooept presentation beyond 
office hours there could be no objection for 
the officer appointed in that behalf to ao- 
oepb it beyond office hours. In this parti¬ 
cular case the officer received the applioa- 
-tion at 9 P. M. and immediately endorsed 
thereon that it was presented to him that 
day within time and duly stamped. He 
also filled in an order sheet on the same 
date stating that it was so presented. He 
thus accepted the presentation as valid 
and no question of ratification by the Judge 
arises. In view of my observations in the 
preceding paragraphs, I hold that the pre. 
sentation of the application to the Deputy 
Clerk of Court on 10th September 1934 afc 
9 P. M. and acceptance thereof by him 
though beyond office hours was a valid 
presentation. The appeal is therefore dis¬ 
missed with costs. Pleader’s fee Bs. 25. 

k.b./b.K. Appeal dismissed. 


A. I. R. 1938 Nagpur 47 

Pollock J. 

Kisan Gopal Madan Gopal Marwadi 

— Applicant. 

V. 

Chunnilal Hanamantram and others — 

Non.applicants. 

Civil Revn. Appln. No. 296.B of 1936, 
Decided on 32nd July 1937, from order of 
Sub.Judge, First Class, Amraofei, D/. Slsfc 
September 1935. 

SucceMion Act (1925), S. 370~SucceMion 
eertificcte cUimed to estate of deceased 
testator—Registered will set up by opponent 
— Court must first decide whether will was. 
validly executed as it involves question of 
jurisdiction. 

In a case where eacoeesion oeitidoate ie claimed 
by a person to the estate of a deoeased testator as 
heir and reversioner aud the opponent sets up a 
registered will, the Court must 6ret decide whe¬ 
ther the will was validly executed and this will 
not Involve a question whether the testator was 
entitled to dispose of the property mentioned In 
the will. If the Oonrt decides that the will was 
validly executed, It hag no jurisdiction to grant a 
enooesilon oertifloate, and the qaeatlon of jarisdlo- 
tion mnet be decided first. [P 46 0 3J 

J. B. Mudholkar — for Applicant, 

V. E. Bajwade — for Non.applicanit, 

Order. — OhuDnilal, who is the non. 
applicant in this Court, applied for a boo- 
oeuioii eertifioate in respect of a decree 
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passed in favour of Radhabai deoeased, 
whose nephew and heir he claimed to bo. 
Kisan Gopal. now the applicant, denied 
that Chunnilal was in any way related to 
Radhabai and claimed that in any case no 
succession certificate could be granted 
because Radhabai had left a registered 
will dated I8bh November 1930 giving all 
her property, including this decretal claim, 
to him. Kisan Gopal. Chunmlal then 
nleaded that he was the next reversioner 
of Radhabai’s husband, Rambakas, and 
that the decree had been obtained in a 
suit arising out of a 

money-lending business which ^^^dhabai 

had inharited from her has band jhioh 

sha was inoapable of dispoamg of by w'U 

baaauaa aha had only a ^*3°" » 

in it. The lower Court framed the lasaea . 

(0 whether Chunnilal was 
Ttgdhabai in the manner alleged , (2) whe. 
fher B^ai inherited any money-lend. 
tnrbueinees from her husband or whether 
this money.lendiog bnsiness was stri. 

dhan property ; (3) whether the will dated 
iSth November 1930 bequeathed the 
u 1 fto Kisan Gopal and whether 

The validity of the will could be deputed 
^n these proeeedinge: and (4) who was 
s^rtfiflnd to the succession certificate. The 

reida issue 3 alone to start with, bnt 
aubsoqnently changed his mind and said 
that he would decide them all together. 
Against that order Kisan Gopal has come 
up in revision. 

X will assume for the momeut that the 
will (Ex. D-l) dated 18bh November 1930 
was validly executed by Radhabai without 
assuming whether she had any power to 
dispose of the property therein mentioned. 
Under S. 222, Succession Act, probate of a 
will shall be granted only to an executor 
appointed by the will, but the appoint¬ 
ment may be expressed or by necessary 
implication. Here by the will Kisan Gopal 
was undoubtedly appointed the executor 
of Radbabai’s estate impliedly if not ex- 
pressly. As the will was made after Ist 
January 1927, Cl. (c) of S. 57 of the Act 
applies to it, and therefore under S. 213 
(l) no right as executor or legatee can be 
established in any Court of justice, unless 
a Court of competent jurisdiction in 
British India has granted probate of the 
will under which the right is claimed 
or has granted letters of administration 
with the will or with a copy of an authen¬ 
ticated copy of the will annexed. No 


Hanmantram (PoZ/ocS; 7.) A. I. R. 

attempt has been made by Kisan Gopal 
to apply for probate of the will. 

Under 8. 211 of the Act the executor of 
a deceased person is his legal representa¬ 
tive for all purposes, and all the property 
of the deoeased person vests in him as 
such. S. 370 (1) provides that a succes¬ 
sion certificate shall not be granted with 
respect to any debt or security to which a 
right is required by S. 212 or S. 213 to be 
established by letters of administration or 
probate, and S. 372 provides that an 
application for a succession oertifioabe shall 
set forth the absence of any impediment 
under S. 370 or under any other provision 
of this Act or any other enactment to the 
grant of the certificate or to the validity 
thereof if it be granted. It is signifioant 
that the application for the succession 
oertiBcate, which closely follows the form 
of such application given in No. 10 of the 
model forms at p. 482 of Mitra’s Indiau 
Succession Act, Edn. 2, omitted the state- 
ment which appears in that form, that 
the deceased did not make any will. There¬ 
fore it appears to me that where a 
deoeased person has left a validly executed 
will, all her estate vests in the executor of 
the will and no saocession oertiBoate can 
be granted in respect of auy part of her 
estate. The grant of such a succession 
certificate is barred by 8. 370. In this 
case, therefore, the Court must first decide 
whether the will was validly executed by 
Radhabai, and this will not involve the 
guestioD whether she was entitled to dis¬ 
pose of the property mentioned in the will. 
Ghuunilal applied for a succession certifi¬ 
cate in respect of her property, that is a 
decree passed in her favour, and if there 
is a valid will, no succession certificate can 
be granted in respect of it. If the Court 
decides that such a will was validly exe¬ 
cuted, then there can be no jurisdiction to 
grant a succession certificate, and the 
question of jurisdiction must be decided 
first. The application for revision is there¬ 
fore allowed with costs, and the lower 
Court is directed to decide issue 3 first 
whether such a will was validly executed 
by Radhabai. Oounsel’s fee iu this Court 
Bs. 20. 

s.c./r.k. Application allowed. 
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Pollock J. 

Mt» Bhagirathibai w/o Panduji Kunbi 
— Decree.holder — Appellant. 

V. 

'Ruprao Banuji Kunbi and others — 
JudgmenUdeblors — Respondents. 

Miao. Appeal No. 107 of 1936, Deoided 
■on 26th Aagnat 1937, from order of Addl. 
DIat. Judge, Amraotl, D/. 29tb November 
1935. 

^ Execution—Quetlion relating to latis* 
faction of decree—Application by agent of 
decree-holder to Collector that decree was 
-fully eatisfied—Decree-holder alleging fraud 
^by judgment-debtor on hie agent—Applica- 
-tion to let aiide order of satisfaction—Collec* 
-tor can refer such question to Civil Court- 
Such application comes under S, 47, Civil 
P. C., and no separate suit is necessary. 

In execution of a deoree the agent of the deoree- 
■bolder along with the judgment-debtor applied to 
the Oolleotor before whom the deoree was sent for 
■exeontion that the deoree was fully satisBed and 
execution be etiuok o9. Shortly after this the 
deoree-hoider applied that his agent was cheated 
by the judgment-debtor and that the decree was 
not satisfied. The Colleotor thinking that it re- 
■quired an investigation into question of law and 
faota referred it to the Civil Court: 

Held that the Oolleotor had authority to refer to 
the Civil Courts under R. 18 (Revenue Book Oir- 
■oular, Vol. 2, 8 . 8 , eecial No. 8 ) of the rules under 
8 . 70 (1), Civil P. O., and that auoh applioation 
■raised a question as to the eatisfaotion of a deoree 
«nd as euoh lay under 8. 47, Civil P. O. , and no 
separate suit was neoessary. [P 49 0 2; P 60 0 1] 

V. K. Raj wade — for ApvellanU 

E. M. Josbi — for Respondent No. 1 

Order.— Id a suit for partition of joint 
family property, the Court awarded the 
present appellant, Mt. Bbagirathi Bai, an 
aUowanoe of Rs. 150 per annum to be paid 
by Buprao and Ra. 150 to be paid by 
Sadasheo and bis eon Pandlik, and these 
payments were made a charge on the 
family estate. The allowanoes seem to have 
been paid up to January 1927, and on 14tb 
April 1931 Mt. Bbagirathi Bai applied for 
oxeoution of the deoree olaiming Rs. 600 
from Ruprao and Bs. 600 from Pandlik 
■and Dayaiam, the sons of Sadasheo. She 
asked that four fields should be sold subjeot 
to her charge, and a 0 form was eventu¬ 
ally sent to the Oolleotor. Before any 
eale took place, Buprao and Bhagwantrao, 
who had been given a power of attorney 
to represent Bbagirathi Bai in the exeou. 
tlon of the deoree, filed an application 
before the Oolleotor stating that the deoree 
had been adjusted as the deoree-hoider 
1988 N/Y ft B 


had agreed to aooept 8^ acres of land in 
full settlement of the decree and they asked 
that the deoree be struck off as fully satis¬ 
fied. Shortly afterwards Mt. Bbagirathi 
Bai applied to the Collector stating that 
her agent had been somehow or other 
cheated by Ruprao and that be had no 
power to compromise the deoree and asking 
that the oompromise should be declared a 
nullity and the oase restored to the file. 
The Colleotor deoided that this applioation 
raised points of law and faot wbioh oould 
be better deoided by the Civil Court, parti, 
oularly as the G form had been returned 
to the Civil Court. The deoree-hoider then 
applied to the Civil Court whioh held that 
the matter was not one falling under S. 47, 
Civil P. C., and that her remedy, if any, 
was by way of a separate suit to set aside 
the adjustment. 

What the decree.holder is olaiming is 
that the deoree has not been fully satisfied, 
and this appears to me to be a matter 
relating to the satisfaction of the deoree 
within the words of S. 47. In 19 I A 166^ 
their Lordships of the Privy Oounoil abated 
that they were glad to find that the Courts 
in India had not placed any narrow oon- 
struotion on the language of S. 244 wbioh 
is now S. 47. In a somewhat similar case, 
in 24 All 209,^ it was held that a separate 
suit did not lie, as the matter was one 
relating to the satisfaction of the deoree. 
In that case certain property had been 
sold in execution and while an objeotion 
by the judgment.debtor was pending, the 
judgment-debtor’s son entered into a oom¬ 
promise whereby it was agreed that the 
decree-holders, who had purchased the 
property, should accept it in full aatisfao- 
tion of the deoree although the price 
realised was less; the judgment-debtor sub- 
sequently filed a separata suit against the 
deoree.holders for a declaration that the 
compromise was collusive and invalid and 
it was held, as I have said, that it was a 
matter relating to the satisfaotion of the 
deoree and that no separate suit lay. 

It has been argued that the Civil Court 
bad no jurisdiobion to entertain this appli- 
eation, and that if anybody had jurisdiction 
to entertain it, it was the Oolleotor. It has 
been oonoeded that the Oolleotor is not a 
Court and that he is an official who carried 


1, Prosunno Ooomat Sanyal v. Kali 

(1892) 19 Oal 683=19 I A 166=6 Sat 309 
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out certain duties imposed upon him in the 
execution oi decrees. After he has carried 
out those duties, he returns the case to the 
Civil Court, and if the Collector is pot 
functus ofBcio, I cannot see how the Civil 
Court, to whom the case has to be returned, 
can be said to be functus officio. It may 
be that the Collector should have deter, 
mined this application himself, but the 
note to R. 13 of the rules under S 70 (1), 
Civil P. C., contained in Revenue Book 
Circular, Vol. 2. S. 3. serial No 8. states 
that there is nothing to prevent the Colleo- 
'tor from referring any point on which be 
has doubt to the Civil Court for decision. 
He referred this point to the Civil Court 
for decision, and no appeal against that 


order was preferred. 

In my opinion therefore, the Civil Court 
had power to decide whether the decree 
!had been satisfied, and this was a matter 

falling within S. P* 

it were held not to fall within ». 47. it 
was open to the Civil Court under sub.s. (2) 
to treat the application as a suit, and I 
Igee no reason why it should nob have been 
treated as a suit. The appeal is therefore 
allowed with costs, and the application is 
returned to the lower Court for disposal. 
No ccunsel’s fee as no certificate has been 


filed. 

b.d./R.K. Appeal allowed. 
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Pollock J, 


'Eisanlal 


Sheokaran Maruadi — 

Appellant. 


V. 


Dinaji Zamaji Marathe — 

Respondent. 


Misc. Appeal No, 148 of 1937, Decided 
on 30th August 1937, from order of Addl. 
Dist. Judge, Amraoti, D/. 16th March 1936. 

Provincial Iniolvency Act (1920), S. 4~In. 
solvency—Transfer by insolvent annulled — 
Insolvency Court has jurisdiction to enquire 
into mesne profits payable by transferee. 


Where on the ineolvenoy of a person the trana 
fet made by him in favour of a person has beei 
annulled, the Insolvenoy Court has, under 8 4 
juriBdlotion to enquire Into the meene profit 

p rS >'»“8feree of the insolvent: ! 
N L R 163f R%3t%ng^ jp 5 Q q 2 

W. B. Pendharkar and A. Y. Khare - 

for Appellant 

S. B. Gokhale — for Respondent. 


Order.—Bablaji and Prithamji were ad¬ 
judged iusolvents on a petition presented 
by their creditor Kisanlal, and on 27th 
September 1929 a transfer of survey 
no. 41/1 made by Bablaji and Prithamji 
in favour of Sayaji was annulled. Sayaji 
had transferred this field to Zamaji, the 
father of Dinaji. On 22nd January 1934 
Eisanlal applied to recover mesne profits 
of this field for four years from 1929-30 
to 1932 33, and the Insolvency Court held 
that the mesne profits were Hs 60 per 
annum and directed Dinaji to pay Rs. 240. 
On appeal the learned Additional District 
Judge held that the Insolvency Court had 
no jurisdiction to make such an order. 

The learned Additional District Judge 
relied on the decision in 9 N L B 182,^ 
where it was held that the Insolvency 
Court has no power summarily to order a 
debtor of the insolvent to deposit the 
amount of the debt into Court. That case 
may be distinguished on this ground that 
the debtor denied that be owed anything 
to the insolvent. In 52 Mad 717^ it was 
held that, where the Official Assignee seeks 
to recover a debt which is nob admitted, 
it is a matter of discretion for the Judge 
sitting in insolvency whether he should 
deal with such a claim in the Insolvency 
Court or refer it to the machinery of the 
ordinary Courts. S. 4. Provincial Insol- 
venoy Act, confers very wide powers on 
the Courts and those powers are, in my 
opinion, sufficient to enable the Court to 
inquire into a case of this sort. Whether 
it should inquire into or not would be a 
matter for its discretion, but in the Insol¬ 
vency Court it was never suggested that 
an inquiry should not be made. 8. 69, 
Provincial Insolvency Act, to which refer. ■ 
ence was made in 9 N L R 182,^ states’ 
the duties and powers of a receiver but 
that does not, in my opinion, limit the 
power of the Court conferred by 8. 4. 

It has been contended in this Court that 
the claim for mesne profits for the year 
1929.30 was barred by limitation, and that 
the estimate of Rs. 60 per annum as th® 
mesne profits failed to take into oonsidera- 
tion the land revenue payable for th® 
field. Limitation was not pleaded in th® 
Insolvency Court, and it was open to th® 
Insolvency Court to deal with this matter 

GoP*!®! (1913) 9 N L R 182=22. 

I 0 69* 

2. Official Aasiguee of Madras v. NaraBimba 

Modaliar. AIR 1929 Mad 706=118 I 0 608 

=62 Mad 717=67 M L J 146 (F B).- 
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on an applioation to whioh the provision 
of limitation would not apply. In assessing 
the mesne prodts at Rs. 60 per annum, the 
Insolvenoy Court adopted a very moderate 
figure, and the point that the land revenue 
had not been oonsidered was not then 
taken. The respondent Dinaji produced 
accounts whioh the lower Courts thought 
were false, and 1 think that there is no 
ground for reducing this figure in second 
appeal. The appeal must therefore sue. 
coed and is allowed with costs throughout. 
The order of the InsoWenoy Court is 
restored. Counsel's fee Rs 10. 

D.S./r.K. Appeal allowed. 

A. I. B. 1938 Nagpur 51 
Pollock J. 

Tilakchand Ratanlal Marwadi — 
Applicant. 

V. 

Ramkisan Ganeshdas Marwadi and 
others —Opposite Party. 

Civil Revn. Appln. No, 151 of 1936, 
Decided on 30th July 1937, from decree of 
Judge. Small Cause Court, Hinganghat, 
DA 6th December 1935. 

Stamp Act (1899), Seh. 1, Art, 1—Acknow* 
ledgment—What it, 

A doouiDcnt is not an aoknowledgment within 
the terms of Alt. 1 of Soh. 1 unless it is given with 
the dominant intent to supply evldenoe of the 
debt. The Court has to apply its mind to the 
question, looking at the dooument and the sur- 
loundlDg olroomstances, what was the intention 
with whioh it was given : A I R 1924 Mad 362, 
Bet. on, [P 61 0 3] 

V. K. Rajwade —for Applicant. 

J. R. Mudbolkar —for Opposite Party. 

Order. —The plaintiff sued to recover 
the balance of the price of goods supplied 
with interest thereon. The goods were 
supplied In November 1929 and the suit 
was brought in November 1934, but the 
plaintiff relied on a letter dated 3 let 
December 1931 for saving limitation. That 
letter oontaine an acknowledgment of lia« 
biliby for Bs. 869.0.9 and, if admissible in 
evidence and binding on the defendants, 
would uudoubtedly save limitation under 
S. 19, Lim. Act. The Small Cause Court 
held that the letter was an acknowledg¬ 
ment of a debt within the terms of Art. 1 
of Boh. 1, Stamp Aot, repairing a stamp of 
one.aDDa and that in the absenoe of a 
•tamp was inadmissible In evidence. 

Artlole 1 of Bohednle 1 refers to an ae- 
knowlsdgment of a debt written in order 


to supply evidence of such debt and a Full 
Bench of the Madras High Court held in 
46 Mad 948^ that a document is not an ao. 
knowledgment within the terms of Art. 1 of 
Soh. 1, unless it is given with the dominant 
intent to supply evidence of the debt. It 
further stated that the Court baa to apply 
its mind to the question, looking at the 
dooument and the surrounding oircum- 
stances, what was the intention with 
whioh it was given. The letter contains 
the following words : 

Yout gumasta came this day and therefore the 
acoouot of your khata has been tallied up to lOth 
November 1931 and Bs. 959-0-9 have been found 
due to yon. So you will please enter the same aa 
due* Errors and omisaiona excepted. 

I consider there is nothing in this docu¬ 
ment or in the surrounding circumstances 
from which it can be inferred that it was 
written in order to supply evidence of the 
debt, and it seems to me to have been 
written, like the document in the Madras 
oase,^ to arrive at a statement of account. 
I do cot see that there is anything in the 
previous conduct of the plaintiff which 
throws light on the motive of the defen. 
dant; still less can the subsequent oondaot 
of the plaintiff supply any key to this 
motive, and, if the fact that the plaintiff 
thought that this document gave him a 
fresh start for limitation indicates anything 
at all, it would indicate that be thought 
that this document would be admissible in 
evidence to save limitation, and was there, 
fore not an acknowledgment of the debt 
requiring a one.anna stamp under Art. 1 
of Sob. I. 

It has been suggested that if a document 
contains an admission of liability which 
would save limitation under 3. 19, Lim. 
Aot, then it is necessarily an aoknowledg. 
ment of a debt falling under Art. 1 of Soh, 1. 
That is cot so. In order to fall within the 
terms of Art. 1 of Sch. 1, the aoknowledg. 
ment mnat, as I have pointed out, be 
written with the intention of eqpplying 
evidence of the debt. The applioation for 
revision is therefore allowed with costs, 
and the case is remanded for trial on the 
merits. The letter of Slat December 1931 
is admissible in evidence, and if it is proved 
to be binding on the defendants it will 
save limitation. Counsers fee Bs. 16. 

8.0./B.E. Application allowed , 

1. Obandlok ▼. Ananta Lai Damanl, A I B 1934 
Mad 869=:74 I 0 1039=46 Mad 948=46 
M L 7 899 (F B). 
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Grille ard Vivian Bose JJ, 

Shaligram Raianlal Garhewal 

Appellant. 

V. 

Emperor. 

Criminal Appeal No. 139 of 1937, Deci- 
ded on 7th August 1937. 

(a) Criminal Trial — Evidence—Opinion by 
Dolice officer that wilnesa ii young and likely 
to be upBel by question* is receivable as 

obtervatioD* 

The opinion of a police officer that a oertam 
vifcnefis ifl young and he is s typs likely to be 
upeet by queationing ie a matter of 
and BO teoeivabie if not as evidence. [P 63 C IJ 

(b) Criminal Trial-Evidence-Existence of 

a few small blood stains on shirt or dhoU of 
accused - Evidentiary value. 

Villagera often have blood-atainfl on tbelt 
olotbea. Their oooupation ia of Bucb ® “**"“ ^ *» 
render this inevitable. Theexiatenoe 
Wrtnd-staina on a man’s ahirt or_ dhoti is not 
enougb to found a oonviotion in itself, though 
U ia important corroborative evidence vihen the 
acouaed la directly implicated by other evidence 

or oiroumstanoea. ^ 

# (c) Criminal Trial-Assessor* — Value of 

tbeit epinioosc 

The opinion of the aasesaora Is of oourse entitled 
to due oonaideiatlon. espeoially of intelligent aasea* 
BArfl and eapeoially vihen they consider a man 
«niitv for it ia ao aeldom that that happens in 
SailSi ossea. But they have not the legal train- 
Inl wWoh wUl enable them to dlatinguish suspi- 
oion from proof. Hence in a case v?h6re the evi¬ 
dence against the aooused does not travel beyond 
suaniolon, it ia not sale to oonvlot the aooused on 
the mete opinion of the assessors. [P 63 0 3] 

jd) Criminal P. C. (1898), S. 517 ^ Ac¬ 
cused acquitted — Property seized from him 
cannot be confiscated on ground of suspicion 
without proving that it does not belong to 
him. 

An order directing that a sum which was seized 
from the poBsesBlon of the aooused whom the 
7 udg6 has acquitted to be forfeited to Qovern- 
ment on the gcoond that it baa not been aatia* 
faotoilly accounted for and la tainted with 
flaapioloD, ia wrong. However strong the auspi* 
olon may he, the Grown has no right tooonflsoate 
property seized from another’s possession without 
proving that it does not belong to him : A J R 
1927 Oal 532 and 22 Bom 844, Rel, on. [P 68 G 9] 
(e) Criminal Trial — Judgment — Accused 
acquitted — Money found in bis possession 
confiscated — Order should be incorporated 
in judgment. 

Where a Judge in a criminal trial orders a sum 
seized from the possession of an aooused whom 
be acquits to be forfeited, such order should be 
Inoorpotated In the judgment or at any rate added 
as a footnote to It. [p gg q 2 ] 

E. M. Joahi — /or Appellant. 

M. B. Bobde, Advocate-General — 

for the Crown, 


Judgment. — Three persona Gangaram, 
Saligram and Bhola were prosecuted for 
tbe murder of one Hama Gosain. The 
first two have been convicted and sen. 
tenoed to death while the third has been 
acquitted. The deceased was found early 
in the morning of 14th February 1937 
lying dead on the verandah of a boose 
situate in an orange garden belonging to 
one Kbuman Patel. He was found naked 
except for a loin cloth and bis clothes, all 
blood-stained, were found lying around. 
His few possessions were also on tbe 
verandah but had not been disturbed. 
There oannot be tbe slightest doubt that 
he was murdered. He was a sadhu who 
lived by begging. He had at one time 
lived in the village where he was killed 
but had left it some two or three years 
ago. returning only on and off. Hia last 
return was early in February, not long 
before the murder. This time he took up 
bis abode at the house of Kbuman Patel 
in the orange garden which was situate 
about a mile out of the village Waraseoni. 
The motive is said to have been robbery 
and we think that is probable though a 
sum of nine annas and six pies was found 
among his clothes and as we have said bis 
few possessions were undisturbed. It is 
true there is nothing to indicate that the 
deceased was possessed of money when he 
died but there is evidence to show that be 
bad BSi 40 with him when he oame to 
visit his nephew Ratanlal (P. W. 15) in 
Magh and also that he lent the witness's 
father Bs. 20 for the witness’s marriage. 
Of course this does not prove that he bad 
any money with him when be was killed, 
but it is enough to indicate that others 
might have thought that he had, and in 
any case, we can find no other reasonable 
explanation for the crime. Suspicion oen> 
tred on tbe three aooused but after exami¬ 
ning the evidence we do not think it is 
legally sufficient to sustain a conviction. 
It is established that the three aooused 
were seen together three times on the day 
of the murder, i. e. on 13th. P. W. 2, Sanao, 
saw them at 10 in the morning near a 
mahua tree close to the main road about 
60 paces from this garden. P. W. 3, Ratan, 
saw them about noon on the road oomiug 
towards the village from the direction of 
the garden. He does not give us the day 
or any data from which wo can deduce 
what day it was, but even if it be accepted 
that be saw them on tbe day of the mur¬ 
der it does not carry the prosecution case 
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any further. The last time they were 
seen was late that night about 500 paces 
from the place of the crime : this was by 
P. W. 8, Sarawan. 

This evidence does establish that they 
were together and that they had been 
loitering about the vicinity of the garden 
most of the afternoon and also in the 
night. But when we find that this is a 
main road on which many persons pass to 
and fro day and night, and that the canal 
crossing a short distance from the garden 
is a place of public resort, where people sit 
together and smoke and talk, these facts 
are robbed of most of their significance. 
There is nothing suspicious in the fact that 
the three were seen so much together, for, 
P. W. 1, Fhagia, says that they are fast 
friends and are always together. The 
only other evidence against them is that 
Gangaram is said to have been upset when 
questioned by the Sub.Inspector and that 
his dhoti and shirt are stained with 
human blood. As regards the first, though 
the learned Sessions Judge has mentioned 
this fact in his judgment, we do not think 
he meant to use it as evidence against 
Gangaram. We think be was merely 
explaining how suspicion came to centre 
on these three persons. In any case the 
Sob. Inspector tells us that Gangaram is 
young and that he puts this down to that 
fact. Of course bis opinion as regards 
that is not evidence but the fact that 
Gangaram is young and the fact that he is 
a type likely to be upset by such ques. 
tloning is a matter of observation and so 
receivable. 

With respect to the blood, stains, the 
dhoti, article A, has six stains on it of which 
the largest is V in diameter and the shirt 
three, of which the largest is There 
is no denying the faot that this raises an 
element of suspicion against the accused, 
but we do nob think it can travel beyond 
that. Ylllagets often have blood.stains on 
their clothes. Their occupation is of such 
a nature as to render this inevitable. The 
Bxletonoe of a few small blood.stains on a 
man's sliirb or dhoti is not enough to 
found a oonviotion iu itself, though it is 
important ooroborative evidenoe when 
the aoonsed Is directly implicated by other 
evidence or olroumstances. The evidenoe 
against Saligram is even more slender. 
Three minute stains of homan blood were 
found on his shawl, article B, which was 
Noovered from his house. The learned 
Beeiioni Judge seems to have feU this, for 


he remarks that the case is one on the 
border line and eventually decides in 
favour of oonviotion because of the opinion 
of the assessors. Without it, we doubt if 
he would have convicted. The opinion of 
the assessors is of course entitled to due 
ooDsideiation, especially of intelligent asses, 
sors of the kind we find here, and 
especially when they consider a man guilty, 
for it is so seldom that that happens in 
capital oases. But when all is said and 
done, they have not the legal training 
which will enable them to distinguish sus¬ 
picion from proof and as in the present 
case we are unable to find that the evi¬ 
denoe against the accused travels beyond 
suspicion, we are unable to uphold the 
convictions and so acquit the aooused and 
direct that they be set at liberty. 

We find from the order.sheet of the 
learned Sessions Judge dated 2nd July 
1937 that he has ordered a sum of Rupees 

15 which was seized from the possession 
of Bbola, whom be acquitted, to be for¬ 
feited to Government on the ground that 
it "has not been satisfactorily accounted 
for and is tainted with suspicion”. We 
think an order of this kind should have 
been incorporated in the judgment or at 
any rate added as a footnote to it. As 
Bhola has been acquitted, the order came 
to our notice only by accident. In the 
ordinary way we would not have seen it. 
In our opinion the order is wrong. The 
property was seized from Bhola and since 
be has been acquitted, it must be returned 
to him. However strong the suspicion 
may be, the Crown has no right to con. 
fisoate property seized from another s 
poBSessioD without proving that it does 
not belong to him. 8. 517, Criminal P. 0., 
confines the powers of ooofisoation to pro¬ 
perty "regarding which any offence appears 
to have been committed or which has been 
used for the oommission of any offeuoe”. 
The learned Sessions Judge has acquitted 
Bhola on the ground that there is nothing 
to identify these coins as the property of 
the deceased. No offence appears to have 
been oommitted as regards these coins. 
Therefore the learned Sessions Judge had 
no power to make an order of forfeiture. 
We set it aside and direct that .the Rupees 

16 be returned to Bhola : 54 Oal 283 and 
22 Bom 844.* 

D.3./a.E. Appe al allowed . 

l, BafcUt All V. Afzal Mahomed, A I B 

689ssl03 I 0 488=90 Or Ii 7 646^64 Oal 988. 

g.- In M Dovtdln ppr^prae ad. (1898) 93 Bom 844. 
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Ramchandra Marotrao Wanjari — 

Appollant. 

V. 

Ramchandra Gujaba Shraioanc 

J udgment.debtor — Respondent. 

Second Appeal No. 23 of 1935, Decided 
on 31st July 1937. from decree of Dist. 
Judge, Nagpur, D/- 20th September 1934. 

(a) Civil p. c. (1908), o. 21, R. 89 — Inter¬ 
pretation-Words ‘let. any . . . . decree-hol- 
der” do not refer to withdrawal of sale pro- 
ceed* deposited in Court but refer to payment 

out of Court* 

The words “less any amount which may. smoe 
the date of such proclamation fl 
reoelved by the decree-holder in O. 21, R. 89, 
refer to a payment made to the deoree-holder out 
of Court and not to the withdrawal by decree- 
holder of the sale 

WfVo" 

and AI B 19SS All 1S5, Bel. on. [P 66 0 IJ 

>ii (b) Interest-Afterdecree-Sale proceeds 

deposited in Court are not payable to decree 
bolder till confirmation of sale Mortgage 
decree awarding interest till realisation -- 
Decree-holder is entitled to interest till date 
of confirmation of sale. 

The amount deposited by the auotion-puiohaser 
on the date of sale and on the 16th day after the 
sale is not Intended to be paid to the deoree-holder 
Immediately on deposit* but on oondrmatlon of 
the sale. It is on oondrmation of sale that the 
auction-purobasee'e title to the property purohased 
by him is declared though it relates back to the 
date of the eale. Till then, bis title is subject to 
the proceedings that may be taken by petsoDB 
interested in the property for setting the sale 
aside. [P 66 0 2 ; P 66 0 1] 

Where therefore a mortgage decree diceots the 
payment of interest on the decretal amount till 
realisation, the deoree-holder is entitled to interest 
up to the date of coofirmation of sale and not up 
to the date when the sale proceeds are deposited 
in Court. IP 66 0 1] 

R. N. Padhye — for Appellant. 


Judgment.—The only point involved in 
this second appeal is whether interest on 
the mortgage decree should be allowed till 
the oon&rmabion of the sale of the mort- 
gaged property or till the date on which 
the purchase money was deposited in 
Court by the auction, purchaser. The decree 
directed payment of interest on the deore- 
tal amount till realisation. The trial Court 
held that the deoree-holder was entitled to 
interest till the oonfirmation of the eale, 
while the lower Appellate Court has taken 
the view that interest should be allowed 
only up to the date the purchase.money 


was deposited in Court by the auction- 
purchaser. It is against this deoision of 
the lower Appellate Court that this second 
appeal has been filed here. The lower 
Appellate Court has not referred to any 
express provision of law under which it 
comes to the oonolusion that the amount 
deposited by the auotion.purehaser could 
be withdrawn by the deoree-holder on the 
date on which it was deposited. He 
expressed an opinion that O. 21, R. 93, 
Civil P. 0., implies that purchase money 
may be paid to the decree, bolder imme¬ 
diately after it is deposited by the auction, 
purchaser. The Rule reads thus : 

Where a sale of immovable property is set aside 
under R. 92, the purohaset shall be entitled to an 
order for repayment of his purobaee money, with 
or without interest as the Court may direct, 
against any pereon to whom it has been paid. 

I do not think that the lower Appellate 
Court was justified in bolding that there 
was an implioation in this Rule that the 
money could be withdrawn by the decree- 
holder before the oonfirmation of the sale. 
This Rule is intended to arm the Court 
with power to order the return of the 
money to the purchaser in case the same 
has been paid to any person in the mean, 
time, as it is the duty of the Court to see 
that the purchaser whose sale is set aside 
should not in any way suffer and should 
get baok his amount. It should not be 
read as containing an implioation that the 
deoree-holder is entitled to withdraw the 
purchase money before the confirmation 
of the sale during the execution proceed¬ 
ings in the executing Court. 

Order 21, R. 84, Civil P. C., requires the 
purchaser to deposit 25 per cent, of the 
amount of his purchase money immediately 
after the sale in his favour. R. 85 requires 
him to deposit the balance on or before 
15th day from the sale of the property. 
R. 86 lays down that if there be any 
default in depositing the balance on or 
before the 15th day from the sale of the 
property, the deposit already made will be 
forfeited to the Government after defray¬ 
ing the expenses of the sale. It will thus 
be clear from these Rules that the Legisla¬ 
ture intended that the deposit made by 
the purchaser on the date of the sale 
continues to be a deposit with the Court 
and no deoree-holder will be entitled to 
withdraw as soon as it is deposited. If 
the view taken by the lower Appellate 
Court be accepted, it will not be possible to 
give effect to these provisions of law. 
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Order 21, R. 89 enacts that the judg- 
ment dobtor or any person, either owning 
each property or holding an interest therein, 
may apply to have the sale set aside on 
his depositing in Court for payment to 
the purohaeer a sum equal to 5 per cent, 
of the purohase money and for payment to 
the decree-holder the amount specified in 
the proclamation of sale as that for the 
recovery of which the sale was ordered, 
less any amount which may, since the 
date of such proclamation of sale, have 
been received by the decree.holder. This 
Buie also contemplates that the deposit 
made by the purchaser is at the disposal 
of the Court for payment to the purchaser 
in case an application under O. 21, R. 89 
is filed and eventually accepted by the 
Court. No doubt the Rule contains the 
words "less any amount which may. since 
the date of such proclamation of sale, have 
been received by the decree.bolder”, but 
these words refer to the payment made to 
the deoree.holder out of Court and not to 
the sale proceeds deposited in Court and 
not to the withdrawal by the decree, 
holder. 23 Bom 723^ lays down that the 
term *reoeived' as used in this Rule con- 
templates an actual receipt of the amount 
by the deoree.holder. A mere payment 
into Court of the sale proceeds does not 
ooDstitute receipts within the meaning of 
this Bale. The same view has been taken 
in 39 Mad 429.^ Where properties are 
sold in separate lots in execution of a 
decree, it is not open to the judgment, 
debtor to apply under O. 21, R. 89 to set 
aside the sale of some only of such lots. 
The application must be to set aside the 
eale of all the lots : 9 Pat 310^ and 1 G W 
N 703.* In 65 All 123'^ at p. 125, Bulai. 
man 0. J. and Kisoh J. stated as nnder : 

Bo long SB the sale o( the other Items bee not 
been oonfltmed, the deocee*bolder has not e7en 
ibe right to apply to the Court for the payment of 
the money to him. It is therefore impossible to 
hold that the deoiee*holder oao be deemed to 
have received the amount deposited by the auo* 
tloa'porobaBete before the sale has been actually 
oonflcmed. Ab a matter of faot, the view taken 

1. Tcimbakv, Bamohandra, (1899) S3 Bom 728 
=:1 Bom L B 916. 

8 . Karuoakarav. Krlahna, A IB 1916 Mad 717 
=97 1 0 959=89 Uad 499=28 M L J 262. 

8 . Bameihwai Singh Bahador v. Mongal Praead 
Bahu, A I B 1980 Pat 818=136 I 0 670=9 
Pat 810=11 P Ii T 880. 

4. Etipa Nath Pal v. Bam Laksmi Daaya, (1897) 
10 W N 708. 

41,'MaDna Nalk v. Mathura PraBad, A I B 1088 
All 166=148 10 127=66 All 198=1982 
A Ii J 1107. 


in some of the other High Courts is that the 
word ‘received’ must be taken io its literal sense 
and it is the actual rcoeipt of the money by the 
deoreo'bolder and not tlie deposit of any amount 
by the auotioD'purobasera io Court whioh is oon* 
templated by 0. 21, R. 89, 01. (b). But in any 
case, it is clear that so long as the dooroe-bolder 
has nob the tight to take the mooey out of Court 
before confirmation, it oannot be said that the 
money has been received by him merely because 
it has been deposited to his credit. In this view 
of the matter, it seems almost impossible for a 
judgment'debtoE to take advantage of the faot 
that other sales have taken place on the same 
date and that anotion-purchasers have deposited 
amounts, and to olaim credit lor those sums and 
deduct the same from the amount which he 
offers to pay. He has to pay the amount in 
Court within 90 days whereas the ooafirmabion 
of the sale of the other items oannot take place 
within that time If the law were otherwise, a 
judgment-debtor would be able to pick and 
choose and apply for the setting aside of the sale 
of only one of the several items, whioh may have 
been sold cheap, on payment of its sale price and 
penalty, claiming credit for the payment of the 
sale price of the other items. 

The view taken by the lower Appellate 
Court is contrary to the implioations of 
O. 21. R. 69, Civil P. C. The Civil Pro¬ 
cedure Code contemplates proceedings for 
setting aside sales under O. 21, R. 89, or 
O. 21. B. 90. The title which the pur¬ 
chaser gets on sale is subjeot to these pro¬ 
ceedings, if any of these proceedings are 
taken and the sale is set aside. It is but 
just and proper that the auction, purchaser 
who has deposited the purohase money in 
Court should get it immediately from the 
Court and it does not appear reasonable 
to ask him to realize from the decree- 
holder to whom it has been paid imme- 
diately on deposit as held by the lower 
Appellate Court. In many oases this will 
involve a great risk for the purchaser, as 
for instance, in a case where the decree- 
holder is not a man of substance or is in 
the meantime declared insolvent or runs 
away with tbe amount paid to him and 
has no property. A purchaser would 
necessarily look to the Court for the return 
of the amount which has been paid by him 
in Court subject to the rules laid down in 
Civil Procedure Code and it is nob proper 
to allow tbe deoree.holder to withdraw 
those amounts till objections to the con¬ 
firmation of sale are investigated into and 
decided, and it is held that tbe sale is to 
bo confirmed. I am clearly of opinion 
that the amonot deposited by the auction, 
purchaser on the date of sale and on the 
15th day after the sale is not intended to 
be paid to the deoree.holder immediately 
on deposit but on confirmation of the sale. 
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Ifc is on confirmation of sale that the auo- 
'tion.pnrohaser’s title to the property por- 
lohased by him is declared, though it 
irelates back to the date of the sale. Till 
Ithen, bis title is subject to the proceedings 
that may be taken by persons interested 
in the property for setting the sale aside. 
It would be unjust to pay the amount to 
the deoree.bolder and then leave the auo- 
tion.purohaser to the risk of realizing it 
from the decree.holder after the sale is set 

aside. 

In practice, so far as I have been able to 
ascertain, the amount deposited by the 
auotion.purcbaaer is not paid to the decree- 
holder immediately on deposit, but *8 
only after the confirmation of sale. If 
sale is set aside, the amount is «t«r°ed to 
the purchaser. I may also note that if the 
view taken by the lower Appellate Court 

^ere to be accepted, proceedings for rate. 

able distribution contemplated by B. tjs 
will not be possible. I therefore set aside 
the order of the lower Appellate Court 
and bold that the decree-holder was not 
entitled to receive the amount till alter 
the confirmation of sale. He was there, 
fore entitled to interest up to the date of 
confirmation of sale. The lower Appellate 
Court is also not right in saying that the 
judgmenb.debtor is not responsible for the 
delay in the confirmation of sale. The 
judgment-debtor himself had applied for 
setting aside the sale under O. 21, R. 90, 
and bad also filed an application under 
B. 47> Civil P. C. In addition to this, the 
wife of the judgment-debtor had instituted 
a suit claiming interest in the property 
and thus delaying the confirmation of sale. 
It could not therefore be said that the 
judgment.debtor was not responsible for 
the delay in the confirmation of sale. 
8uoh a judgment.debtor could not be 
heard to say that interest should not be 
allowed to the decree holder till the date 
of the confirmation of sale. The order of 
the lower Appellate Court is set aside and 
that of the trial Court restored. The 
judgment-debtor will pay the costs of the 
decree.holder appellant. Pleader's fee 
Bs. 10. 

K.b./b.e. Order set aside* 
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Grttes J. 

In re Prithivinath and others 

Accused. 

Criminal Ref. No, 433 of 1936, Deci¬ 
ded on 2nd February 1937, made by Seas. 
Judge, Hoshangabad, D/. 9th November 
1936. 

(a) Crimioal P. C. (1898), Sb. 435 and 438— 
Abstract questions of law should not be- 
referred to High Court— Sessions Court find¬ 
ing no illegality, etc.—There is no ground for 
reference. 

Abstract questions of law should not be lefetred 
to the High Court for decision in pending pro¬ 
ceedings. The object of Ss- 485 and 438 is that 
incidents of incorreotnoes, illegality or impropriety 
should be brought to the notice oftheHigh Court, 
and where the Sessione Court itself ooDsiders that 
there has been no illegality, etc. there is no proper 
ground for making a reference : 2 All 771 and 
AIR 2925 All 318, Rel. on. [P 67 0 1, 2) 

(b) Criminal P. C. (1898), Ss. 28, 30-S. 2a 
is Subject to S. 30, though not mentioned— 
Object of S. 30. 

Section 28 is subject to 8. SO though not men¬ 
tioned In it. [P 67 0 21 

The object of conferring special powers od 
District Magistrate is to accelerate proceedings at 
the trial by avoiding the delay consequent od 
commitment to the Sessions Court which site 
only at oonalderable intervals. It is also intended 
to afford relief to those who have to attend ae 
witnesses in the Court : 7 C W N 457, Bel. on. 

[P 58 0 11 

(c) Criminail P. C. (1898), S* 269— Power 
of Local Goveroment to exclude Court of 
Setaion from taking cognizance of certait» 
offenceis 

The wording of S. 269 does not derogate from 
the power otherwise given to the Local Govern*^ 
tnent to prescribe which offenoes should not oome 
before the Court of SessioDe [P 68 0 1) 

(d) Criminal P* C. (1898), Si, 29 and 269 — 
Si« 29 and 269 cannot be read togetheft 

Section 269 cannot be read with 8. 29 eo as to 
hold that the Local Government may direct that 
all or any class of ofiencea not punishable with 
death shall be tried by jury before the Seseiona 
Court, and not by Magistrates invested witl> 
power under S. SO* [p 68 O 1] 

(e) Criminal P« C* (1898), S. 526—Mere fact 
that caee arouees public interest and excite¬ 
ment is no ground for transfers 

Where the ohallan does not dieclose that the 
faote of the case are of any extraordinary com** 
plexity or involve any specially difficult questions 
of law, the more fact that public Interest and 
aome excitement has been aroused is no reason 
for the transfer of the case* [P 69 G IX 

W. R. Puranik — for the Crown. 

Dr. Hari Singh Gour and W. 0. Datt — 

for Accused. 

Order. This ia a reference by the 
SeaaionB Judge, Hoshangabad, asking for 
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orders on oertain points which have arisen 
in Criminal Case No. 50 of 1936, Eing 
Emperor v. Ghhotedada, which is pending 
before Kao Sahib Nirgnndkar, Magistrate, 
First Class, Hosbangabad. Amongst the 
sections mentioned in the ohallan are 
Ss. 333 and 295,1. P. G., which, according 
to Oolamn 8 of Sch. 2 of the Code, are 
exclusively triable by the Court of Session. 
Three of the accused, namely Ghhotedada, 
Bhaironnath and Babulal, have also pre¬ 
ferred an application on their own account 
which is registered as Criminal Revision 
No. 434 of 1936, while the remaining 
accused have made an application in similar 
terms, which is numbered as No. 435 of 
1936. In these applications the legality 
of the trial before the Magistrate is ques. 
tinned, and transfer of the case to the 
Sessions Court and trial by a jury are 
asked for on grounds of expediency. The 
reference and both these applications have 
been heard together and this order will 
dispose of all of them. 

The case arose out of oertain incidents 
which occurred in Ebandwa at an Ashram 
of which the accused Ghhotedada is said to 
be the bead. The prosecution alleged that 
a police party was beaten by the accused, 
and a second party which came to the 
assistance of the first was also beaten. An 
objection was taken to the framing of the 
ohallan and it has now been revised and 
made more definite. There were originally 
SI accused, but their numbers have now 
been reduced to 19: the prosecution of tbe 
remainder has been dropped. In July of 
last year, on application by the accused, 
Bose J, ordered transfer of the case to 
Hosbangabad, directing that it should be 
tried by a Magistrate of that district 
having powers under 8. 30, Criminal P. 0. 
Now, in Col. 3 of the present reference the 
learned Sessions Judge states that "nothing 
is considered illegal, but olarity for tbe 
proceedings is sought so that the trial may 
proceed smoothly’'. From tbe detailed 
grounds of reference, it appears that tbe 
ohlef point urged before the learned Ses. 

was that tbe Magistrate has 
not in law tbe power to try such a case 
and tbe proper tribunal is the Court of 
Session with a jury. That is also the 
point which ie mainly agitated here. Tbe 
learned Government Advocate takes a well, 
founded objection that tbe reference by 
the Sessions Jndge was unneoessary and 
licTegolar; firstly, because abstract questions 
lol law should not be referred to the High 


Court for decision in pending proceediugs 
(2 All 771^ and 47 All 409^), secondly, the 
object of Sb. 435 and 438 is that incidents 
of incorrectness, llldgality or impropriety 
should be brought to tbe notice of tbe 
High Court, and where tbe Sessions Court 
itself considers that there has been no 
illegality, etc., there is no proper ground for 
making a reference. The Sessions Judge 
has so found except with regard to a point 
about joinder of parties to which reference 
will be made later. Tbe Sessions Judge 
should note tbe above remarks for bis 
future guidance. At the same time this 
Court is nob precluded from dealing 
with the reference, as tbe matter has 
been brought to its notice, and secondly, 
as I take it, that tbe accused, although 
in somewhat hesitating terms, have re. 
asserted the legal objection in their presenb 
applications. 

Their senior learned counsel first of all 
attacked S. 30. Criminal P. C., on tbe 
ground that tbe Central Provinces is no 
longer a territory admiuistered by a Chief 
Commissioner. This objection was with, 
drawn when his attention was directed by 
tbe other side to 8.31, General Clauses 
Act. Tbe next contention is that S. 30 
does not overrule the Schedule to the Cri. 
minal Procedure Code, according to which 
certain offences are triable exclusively by 
the Court of Session. Stress is laid on the 
words in 8. 30 "notwithstanding anything 
contained in S. 29" and it is argued that 
as 8. 28 has not been mentioned it is 
only S 29 (which refers exclusively to 
offences under any other law, not under 
tbe Penal Code) which is affected by 8. 30. 
Tbe answer to this is that the 8obeduld to 
tbe Code and 8. 28 must obviously be read 
together, and 8. 28 is subject to the other 
provisions of this Code, that is, it is sub¬ 
ject to S. 30. Tbe reference to 8. 29 
which occurs in 8. SO is explainable his¬ 
torically. 8. 29, previous to tbe Act of 
1923, used to read "aubjeot to provisions 
of S. 447, etc.": now it reads "subject to 
the other provisions of this Code". Thus 
a reference to 8. 29 was previously neoes- 
sary in B. 30, and this reference seems to 
have been retained, although as a matter 
of fact owing to tbe above amendment, it 
would appear now to be otios e. 6. 30 

1, Bmpreis of India ▼. Bbop Slngb, (1678) 3 All 
771. 

9. Emperor ▼. Madbo Siogb, A I B 1925 All 818 
=88 I 0 801=36 Or L J 86=47 All 409=23 
A L J 189. 
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speaks of “all offenoes not punishable with 
death” and must inolude those that would 
normally go to the Sessions Court. As 
pointed out long ago in 7 O W N 457®: 

The object of conferring special powers on District 
■Magistrates is to accelerate proceedings at the trial 
by avoiding the delay consequent on oommitment 
to the Seisions Court which sits only atoon- 
sidetable intervale. It is also intended to afford 
relief to those who have to attend as witnesses in 
the Court. 

Next it is urged that S. 269. Criminal 
p. C., only gives the Local Government 
power to add a jury to the Court and that 
any Dotifioation which goes beyond that, 
euoh as those embodied in Criminal Circular 
No 1-25, is ultra vires. It is said that 
S. 269 does not give a Local Government 
any right to specify the place of tnal and 
also asserted that Amendment No. 6 to tbis 
Circular dated 6th August 1930 has not been 
published in the G. P. Gazette as 
by 8. 269. The plain words of S. 2b9 Are 
that any particular class of offences before 
a Court of Session may be directed to be 
tried by a jury. Tbis implies that the 
■offences must be before the Court of Bes. 
leion and cannot derogate from the power 
otherwise given bo prescribe which offenoes 
should nob come before that Court. Fur. 
ther, this clause speaks of all or any 
particular class of offenoes” and of any 
district” and thus gives discretion both as 
regards the orime and the place of trial. 
This objection was unsuccessfully raised 
some years ago by the same learned ooun. 
eel before Staples A. J. G. in Miso. Petn. 
No. 82 of 1930.^ I reproduce the following 
passage from the order of the learned 
A. J. C. which in my opinion effectually 

disposes of the point : 

lb iatrue that uodec B. 29, Cl. (2). of the Code 
ofienoes may be tried by auy Court oonstituted 
under the Code, by which euoh offence is shown 
in ool. 8 of Sob. 2 to be triable, and according to 
that oolumn these offenoes would be triable by the 
Court of SeseioD. In Cl. (2) however the words 
'subject as aforesaid* ooour, which mean ‘subject 
to the other provieioos of tbis Code’, and that 
would of course Inolude the provisions of 8.80, 
by which Magistrates may be empowered to try 
all offenoes not punishable with death, I do not 
therefore think that B. 269 cm be read with B 29 
so as to bold that the Local Government may 
direot that all or any class of offences not punieh* 
able with death ehall be tried by jury before the 
Sessions Court, and not by Magistrates invested 
.with power under S. 30. Also it may be noted, 
as Indioated above, that in the notifioations the 
Looal Qovernmeot has, as a matter of fact, been 
careful to Insert the words ‘when held before the 

3. Amir Khan v Emperor, (1909) 7 0 W N 457. 

Debiprasad v. Emperor, Miso. Petn. 
No, 82 of 1930, decided on Slet October 1980. 


Court of Session*. Of course, the Local Govern* 
meat oould bring about suoh a result by refusing 
to invest Magistrates with powers under 8. 80, 
and then there would be no alternative but to 
have Buoh offences oommltted for trial to the 
Court of Session ; but, although Government 
oould no doubt effect this result it does not follow 
that Government has power, when it has invested 
Magistrates with powers under S 90 to say that 
those powers shall not be exercised and that 
under S. 269 all offences, which can be tried by 
Magistrates invested with powers under 8. 30, 
shall be committed to the Sessions and shall there 
be tried by a jury ; and. as already indicated 
above, Government has been careful not to make 
any such order. 

As for Amendment No. 5, the learned 
Government Advocate has not been able 
to trace publication, but if tbis amendment 
is not in order, vye should simply have to 
be bound by the previous para. 10 which 
on the above view cannot afford any 
assistance to the applicants’ argument. 
Beferenoe was also made to Criminal Cir¬ 
cular No. 1-4, B. 6, which was also said 
to be ultra vires as not being published by 
notiffoatioD. Here again the ignoring of 
this circular would not advance the appli¬ 
cants’ plea that Sessions trial by a jury 
was essential, and I have to remark that 
this circular does not purport to be under 
S. 269 but seems to be advisedly framed 
in an administrative form giving direc¬ 
tions to the District Magistrates about the 
distribution of criminal work which they 
are empowered to effect under sub-s. (l)i 
S. 17, Criminal P. C. I therefore do not 
find myself pressed by the argument that 
the Magistrate bad no jurisdiction in this 
case. It would be strange if an illegality 
of this nature should have remained 
nnexposed for so many years in a number 
of provinces. I do not find that there is 
any difficult or doubtful point of law 
involved which would justify mo in refer¬ 
ring the point for decision to a Division 
Bench as suggested. 

Turning now to the applications for 
transfer on general gronnds, I have to 
note that the learned Government Advo¬ 
cate demurred to the application as not 
being a formal one oomplying with S. 526, 
Criminal P. C. On the other hand, 
counsel for the applicants says that there 
is nothing wrong in making this request 
for transfer as a sequel to their applica. 
tioQ about jurisdiotion. I think the Govern¬ 
ment Advocate is teohnioally oorrsot, hot 
in the view I am taking of the matter, I 
do not consider it necessary to refrain 
from dealing with the application on that 
score. The applicants would be willing 
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to put in a separate formal applioation for 
transfer, but that would serve no useful 
purpose and would only delay matter. 

The transfer of this case to the Sessions 
(Court is sought for, beoause it is said to 
be one involving oomplioated facts and law 
and beoause it has aroused a considerable 
amount of publio interest. It is also said 
that the aooused might set up a right 
of private defence and allege misconduct 
on the part of the police and desecration of 
the Ashram; and further that some 
officials of a higher rank than the trying 
Magistrate might be cited as witnesses. 
On the other hand, the learned Govern, 
ment Advocate points out that the special 
features of the case were brought to the 
notice of this Court when the applioation 
for transfer from Khandwa was made and 
it was not then urged that the trial should 
be before the Court of Session. The pre¬ 
sent application really amounts to asking 
for review of the order of this Court 
passed by Bose J., and there are no 
grounds proper for such a review. It is 
said that there is nothing to show that 
the Magistrate would be unable to deal 
with the case satisfactorily, and it is urged 
that the application should be rejeobed; 
the ohallan does nob disclose that the facta 
of the case are of any extraordinary com. 
plezity or involve any specially difficult 
(inestions of law. The mere fact that 
public interest and some excitement were 
aroused at the time is no reason for taking 
the case away from the Magistrate. He 
is a Hindu Magistrate of long experience 
and should be perfectly capable of deter, 
mining to what extent religious feelings 
have been lacerated and what bearing that 
may have on the case as a whole. The 
officials referred to are said to be the Dis¬ 
trict Magistrate and the Sessions Judge, 
Khandwa. They are not alleged to be eye. 
witneBseB and it is uncertain whether they 
will be examined or not. I fail to see bow 
their appearance before him as witnesses, 
if it takes place, is likely to embarrass the 
Magistrate or prejndice him in any way. 
I The reasons advanced therefore seem to 
me to be Inadequate and I am unable to 
grant the applioation for transfer. I note 
that the alleged offences took place on 
27tb February 1936 and as yet no evi« 
denoe has been recorded. The longer the 
delay, the more difficult it must be to 
^Msvtain the true facts, so that a speedy 
disposal of the case ought to be welcomed 
by all oonoerned. For that reason also, a 
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trial before a Magistrate is preferable to 
the more lengthy proceedings of commit¬ 
tal and subsequent trial by the Sessions 
Court. 

In conclusion reference must be made to 
the sixth point raised by the learned 
Sessions Judge who apprehends that the 
joint trial of all the accused may be illegal 
if the offences charged do not all form part 
of the same transaction under S. 239. Cri. 
minal P. C. The learned Sessions Judge 
has correctly indicated the law on the 
point, and it is for the prosecution to 
satisfy itself whether the offences alleged 
were committed in the same transaction 
or not. That is not a point on which 
this Court could or should express any 
opinion at present. The prosecution should 
duly consider the question and act accord¬ 
ing to the best of its discretion. The 
applications for transfer are therefore 
rejected and the records will be sent back 
through the Sessions Court to the trial 
Court for proceeding with the trial, 

V.B.B./r,K. Applications rejected. 
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Vivian Bose J. 

Namdeo Babusa Patkar — Appellant. 

V. 

Kesheo Tukaram Karanjikar — 

Bespondent. 

Second Appeals Nos. 175-B and 169-B of 
1935, Decided on 12th November 1936, 
from appellate decree of Addl. Dist. Judge, 
Amraoti, D/. 28th March 1935. 

(a) Berar Land Revenue Code (1928), S. 174 
—Pre-emption -Code is exhaustive with res- 
pect to provisions of pre-emption—Provisions 
are based on Mabomedan law — Butreference 
to Mabomedan law can be made only on points 
where Code is silent. 

Berar Land Revenue Coda is exhaustive with 
reapeot to the provlsione to rights of pre-emption, 
and BO referenoea to the Mabomedan taw of pre¬ 
emption or the rigbta prevailing in o^herProviDoea 
may be mialeading, unless this ia bi.rne in mind. 
Of oourae these rights are based on the Mahome* 
dan law and ao it ia legitimate to look to that law 
for aasiatanoe upon any matter on which the Code 
la eilent. But to ao far aa the right ia founded on 
the Code, it muat be determined by the Code and 
not by any other law : 9 N L R 150 ", 6 N L R236 
and AIR 1997 Nag 296, Rel. on. [P 60 0 1, S] 

(b) Berar Land Revenue Code (1928), Ss. 183 
(2) and 184 (4) — Pre-emption — ‘Fair conai* 
deration' — Market value Market value ia 
not etiuivalent to fair consideration and ia 
net criterion in arriving at fair consideration. 

Under B. 184 (4), the Oonrt ia oalled npon to 
determine not the market valne of the land but 
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wbethec the price is fixed in good faith. The 
question of market value ariaea only incidentally. 
It ia to be taken into consideration for determin" 
ing ^vhether the price was fixed in good faith or 
not, and it ia only after the Oourt finds that the 
price was not fixed in good faith that it la directed 
to go on and determine what the price should be, 
and ie ascertaining this the Oourt is directed 
to fix not the market value but a “fair considera¬ 
tion”. The “fair consideration” contemplated by 
8 . 182 (4) is not the same thing as the market 
value. The same oonstruotion ia to be put 
Upon the expression “fair coneideration” as it 
occurs in 6. 183 (2). The market value of the land 
is not the criterion, however relevant it may be 
for ooDsideratipn in determining the fair oonei- 

deration. ^ 

(c) Berar Land Revenue Code (1928), Si. 183 
and 184—Pre-emption—Right ii of iubititu- 
tion and not of repufchase—Limitation on 
substitution explained. 

The right of pre-emption under the Berar Land 
Revenue Code is not one of the repurohase but of 

substitution. The only 

plaoes on the doottine of undiluted 

that when the amount specified in the notice 

exoeeds the market value or, in ‘J® 

foreclosure, the alternative given in 8. 188 (U (b), 

then a fait oonsideration to be fixed .A Z i? 

2935 Nag 295; SNLR 236 and 7 

(d) Berar Land Revenue Code (1928), S. 177 

_ Price of pre-emption includes costs 

awarded in foreclosure decree. 

The price of pre-emption includes everything 
that the mortgagee is entitled to receive at the 
date of the final decree before the property can be 
redeemed. Hence It includes also the costs awarded 
in a foreolosure decree. [P 62 0 2] 

J. B. Mudholkar — for Appellant. 

V. K. Eajwade — for Respondent. 


Jadgment.—This judgment will govern 
Second Appeal No. 169-B of 1935 as well 
as this appeal, Second Appeal No. 175.B of 
1936. The two oases were virtnally oon. 
Bolidated in the trial Court, and the evi- 
denoe was recorded in one of them only. 
They are both suits for pre-emption. In 
this appeal, Second Appeal No. 175. B of 
1935, an occupant of Survey No. 123/3, 
mouza Dabb, mortgaged the fields in dis¬ 
pute to the defendant Kesheo and after 
foreolosure obtained possession on 17th 
December 1932. In the oonneoted appeal, 
Second Appeal No. 169.B of 1935, the de¬ 
fendants Tukaram and Atmaram obtained 
possession on 8th June 1933 from the 
same persons in similar oiroumatanoes of 
another set of fields. The question in both 
appeals is the same and relates to the 
price of pre-emption. The lower Courts 
have taken the market value of the lands 

criterion though they have 
differed about its extent. The only ques- 
tion here is whether this is right. The 


first point to notice in this oonnextion is 
that the Berar Land Revenue Code is ex. 
haustive with respect to these rights, and> 
so references to the Mabomedan law of' 
pre-emption or the rights prevailing in 
other provinces may be misleading unless 
this is borne in mind. S. 174 (1) states 
that 

the rights conferred by this chapter . , . shall be 
enforceable only in the maonet and to the extent 
provided in this chapter. 

Of course, these rights are based on the' 
Mabomedan law and so it is legitimate' 
to look to that law for assistance upon any 
matter on which the Code is silent: 5 N L B 
136' atpp. 138 and 139 and 2 N L R 150* 
at p 155. But in so far as the right is 
founded on the Code, it must be determined 
by the Code and not by any other law : 23 
N L R 94.^ It will bs noticed that the 
Code follows a definite scheme. In the 
first place it deals with a situation in 
which no transfer has yet taken place. 
Whenever an occupant in a survey number 
proposes to sell the whole or any portion 
of bis interest in it, be is furnished with 
an opportunity of giving notice of bisinten- 
tion to his oo.occupants and of telling 
them the price at which be is willing to 
sell : S. 176 (l). When this is done the 
other occupants have the right to pre-empt 
at this price: 8. 176 (2). But if they think. 
the price was not fixed in good faith, that 
is if they think it is too high, then they 
have the right to go to Court and sue for 
pre-emption at a price which 8. 182 (!)• 
describes as a “fair oonsideration”. When 
this is done, the first duty of the Court is- 
to aBcertain whether the price fixed by 
the intending vendor exoeeds the market 
value of the land or not. If it does, then 
the Court is directed to presume that the- 
price was not fixed in good faith and to go- 
on and fix a fair oonsideration: 8. 182 (4). 
It will be noticed that the intermediate- 
position which arises when the price fixed 
is less than the market value is not dealt- 
with because it cannot arise when the- 
notice contemplated by 8. 176 (l) has been 
duly served on the oo-ocoupants. They are 
then bound to pre.empt at that price or not 
at all. It is only when in their opinion the 
price has not been fixed in good faith,, 
which can only mean when they oonsider' 

1. Mk. Baljai v. Irbhau, (1909) 6 N L B 136 

a I 0 923. 

2. Ganpatea Mahadsa v. Joomabhai, (1906) 

2 N L R 160. 

3. Bamohandra v. Ropoband, AIR 1927 Nag. 

296=103 I 0 242=23 N L R 94. 
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it ezoeeds the market value, that the Court 
oao step in and determine what the fair 
eonsideration should be. 

The eeoond thing to be noticed is that 
the Court is called upon to determine not 
the market value of the land but whether 
the price was fixed in good faith. The ques- 
^tion of market value arises only incident, 
jally. It is to be taken into consideration 
for determining whether the price was fixed 
in good faith or not, and it is only after 
the Court finds that the price was not fixed 
in good faith that it is directed to go on 
and determine what the price should be, 
and in ascertaining this, the Court is direct, 
ed to fix, not the market value, but a " fair 
consideration". In the case of mortgages, 
similar provisions have been made in 
Bs. 177 and 178, the former dealing with 
mortgages by conditional sale and the 
latter with usufruotuary mortgages. Frovi. 
sion is also made for certain kinds of leases 
in B. 178. The only differences are that 
here the mortgagee or the lessee, as the 
case may be, and not the oconpant, is given 
the option of serving the other occupants 
of the survey number with a notice, and 
the right to do so arises after and not before 
the transfer. The price of pre.emption is 
also different. But, except for these inci. 
dental differences, the procedure is the 
same, and so is the underlying principle. 
Having dealt with these oases, all of which 
hinge upon the issue of a notice to the 
other occupants of the survey number, the 
Code next turns its attention to oases in 
which no notice is given. The right of pre. 
emption is still there and it can be enforced 
by suit: the Court is directed " to examine 
the transaction and fix a fair consideration 
for the interest to be pre-empted". Does 
this mean that different considerations are 
now to be applied, and that the market 
value is to be the price of pre emption, as 
the lower Courts have held in the two oases 
under consideration ? I do not think so. 

In the first place, the Code does not say 
■ 0 , and I can see no reason for the use of 
what would be ourionsly cumbrous language 
if that was all that was meant. In the 
second plaoe, the usual canon of construe, 
tion Is that the same words most be con. 
stmed in the same sense throughout an 
enactment unless the context shows that 
Mmething different was intended. Now. 
|u I have said, when a notice has been 
IPTon, the^ Court is ^OQulr^ to fix a fair 


market value. Both expressions are used 
and there would obviously be no point in 
directing the Court to go on and determine 
the fair consideration after it bad deter, 
mined the market value, if the two meant 
one and the same thing. Therefore, it is 
clear that the "fair consideration" con. 
templated by S. 182 (4) is not the same 
thing as the market value, and it follows 
the expression must be similarly construed 
in 8. 183 (2). 

Another eonsideration leads to the same 
conclusion. S. 183 (2) speaks of a fair con. 
sideration for the interest to be pre. 
empted". What does this mean? Snb-s. (1) 
of S. 183 confers a right of pre.emption in 
the case of the transfers contemplated by 
Be. 176, 177 and 178. As I have shown, 
these include oases of sale, two varieties of 
mortgage and certain kinds of lease. The 
interest to be pre-empted must of course 
be the interest of the transferee in the case 
of mortgages and leases, and of the pro. 
posed vendee in the case of an intended 
sale. Now it is obvious that the interest 
of a lessee for Id years (one of the cases 
contemplated by 8. 178) cannot be the 
same as that of an owner of the land. It 
must be less. Therefore the fair consider, 
ation for such an interest must also be less 
than in the case of an outright sale. It 
follows the market value of the land is not 
the criterion, however relevant it may be, 
for consideration in determining the fair 
ooDsideration for these various interests. 
Then again what can the words "examine 
the transaction" mean except that the 
Court is to determine the nature of the 
interest sought to be pre-empted and apply 
the principles enumerated inS. 182 (l)(b) ? 
If the market value is all that had to be 
ascertained, an examination of the tran¬ 
saction would be unnecessary. 

Now what happens when the notice 
contemplated by 8. 177 is given in the case 
of a mortgage by conditional sale? The 
other occupants are given an opportunity 
to pre-empt at a price which comprises the 
amount declared to be due by the final 
decree together with interest on the prin. 
oipal sum secured by the mortgage at the 
rate specified in the mortgage deed from 
the date of the notice to the date of the 
deposit. If this sum exceeds the market 
value, then the matter can be brought be. 
fore ^e Courts under 8.182 (1) (b) in the 
same way as in the ease of a sale. But if 

him 
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particular price. Why should the pre- 
emptor be placed in a worse position 
because the mortgagee fails to carry out the 
provisions of S. 177 and omits to give the 
notice mentioned there? 


Consider next another clause in S. 182 
(l) (b). In the case of a foreclosure under 
S. 177, the person seeking to pre-empt may 
show either that the amount staged in the 
notice was not due under the terms of the 
6nal decree or that it exceeds the market 
value of the interest foreclosed. If the 
intention was to make the market value 
the sole criterion of the fair consideration 
in such cases, it is obvious there would be 
no point in including the other alternative. 
The inference is irresistible that when the 
amount contemplated by S. 177 is less 
than the market value or if the notice 
wrongly exaggerates it, then the fair 
consideration is the amount which the 
oo-oooupant could have pre-empted for if 
the provisions of S. 177 had been duly 
complied with. It would not be fair” to 
place him in a worse position. In my 
opinion it would be equally unfair to place 
him at a disadvantage when no notice is 
given. In any case, if the words ‘ fair 
consideration” are to be interpreted in the 
same sense throughout the Act, and if this 
ia the right interpretation in S. 182 (4). 
as X bold it to be, then it follows this is 
also the sense in which it should be con. 
sidered in S. 183 (2). 


After all what is pre.emption ? As 
Drake-Brockman J. C. pointed out in 5 
N D K 136,^ at page 139, the idea is 
derived from the Mahomedan law and at 
any rate so far as Berar is concerned, the 
rights given by the Code are to a large 
extent based on that law. Now we know 
that under the Mahomedan law the right is 
not one of repurchase but of substitution : 
7 All 775,* at page 799 and 7 0 P L R 117,® 
at page 120. It is clear the Code must 
mean the same thing, for it allows the 
interest of a lessee for a term of Sfteen 
years and also of a usufructuary mortgagee 
to be pre-empted. The only limitation 
which the Code places on the doctrine of 
what I might term undiluted substitution 
is that when the amount specihed in the 
notice exceeds the market value or in the 

alternative given 
in S. 183 (1) (b). then a fair consideration 


All 776 

1886 A W N 183 and 228 (PB). 

6 . Abdul Bazak y. Jagoba, (1894) 7 0 P L R 11 


is to be fixed. This question was carefully 
considered by Staples A. J C. in A I B 
1935 Nag 195,® and he came to much the 
same conclusion. I respectfully agree. 

In Second Appeal No. 169. B of 1935 
the amount declared to be due by the fore, 
closure decree is Be. 2571.4-0. This sum 
is distributed over four fields of which the 
plaintiff seeks to pre empt only two, 
namely Survey Nos. 123/2 and 123/4. I 
have therefore to determice how much of 
the sum decreed should be apportioned over 
the two fields in suit. The only fair way 
of doing this would be by apportioning the 
amount in proportion to the respective 
values of the various fields. The only 
guide I have for ascertaining this in the 
present case is the land revenue, and so I 
proceed to apportion the decretal amount 
on that basis. The total land revenue pay¬ 
able in respect of these two fields is 
Bs. 11-7-0 and of the four fields foreclosed 
is Rs. 34.15-0. It follows that the deore. 
tal amount which should be apportioned 
over the two fields in suit is 183/559 of 
Bs. 2571.4.0. This works out to Rupees 
841.12.0. No question of interest arises 
because no notice was given by the mort¬ 
gagees, and also because they have been in 
possession of the property. 

I have been asked to exclude the costs 
awarded in the foreclosure decree on the 
ground that S. 177 (l) does not include 
them. What that section speaks of is '*the 
amount declared to be due by the final 
decree It is difficult to ascertain exactly 
what this means, for a final decree in a 
foreclosure suit makes no such declaration. 
But the use ^of the word "final decree” as 
opposed to preliminary decree ” appears 
to indicate that the Legislature intended 
the price of pre emption to include every* 
thing that the mortgagee is entitled to 
receive at the date of the final decree, 
before the property can be redeemed. This 
seems only fair, and if the right of pre¬ 
emption is a right of substitution, as the 
learned counsel for the appellant claims, 
and I think rightly, then obviously the 
pre-emptor must pay everything due to 
the mortgagee including the coats of the 
suit unless he considers it exceeds the 
market value. This figure of Rs. 841.12.0 
is more than the market value, whioh the 
lower appellate Court finds is Rs. 813.12-0. 
The finding has been attacked here, but it 

6 . Nathusingh v. Narayaoeingh, AIR 1935 Nag 

196=16910 497. ^ 
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is based on evidenoe, and being one of faot 
is ooDolnsive in second appeal. SInoe this 
figure of Es. 813.12.0 is less than the 
amount for which the property was fore¬ 
closed, in my opinion, the market value is 
the fair coneideration for the interest fore, 
olosed in this case. Second Appeal No, 169. B 
of 1935 is therefore dismissed with costs. 

As regards the present appeal, Second 
Appeal No. 176.B of 1935, five fields with 
a total land revenue of Es, 53.12.0 were 
foreclosed for a sum of Bs 2,997. Only one 
of these is in suit, namely Survey No. 123/3, 
whose land revenue is Rs. 3-13.0. The 
amount of the decree which should be 
apportioned to this 6eld is therefore 61/860 
of Bs. 2,997, which works out to Rupees 
212.9.0. This is less than the market 
value, which the lower Appellate Court 
has placed at Bs. 378.12.0, and so is the 
fair consideration for pre.emption in this 
case. But court, fees have been paid on 
the difference between the amount fixed 
by the lower Appellate Court and that by 
the first Court. Therefore the lower Appel¬ 
late Court’s decree cannot be reduced below 
the figure of Bs. 262.8.0 which was fixed 
by the first Court The result is that this 
appeal, Second Appeal No. 175 B of 1935, 
is allowed. The decree of the lower Appel¬ 
late Court is reversed, and that of the first 
Court restored. Costs in this and the lower 
Appellate Court will be paid by the res¬ 
pondent on Bs 126.4.0, which is the amount 
by which the appeal snooeeds. 

B.D./r.k. Order accordingly, 

A. I, B. 1938 Nagpur 63 

Pollock J. 

Khemchand Girdharilal 
Accused— A pplioan t. 

V. 

Km per or. 

Criminal Revn. Appln. No. 162 of 1937, 
Decided on ISfeh April 1937, from order of 
JoaW. Nagpur, D/. 1st February 

1987i 

(•) Public GcmbllDg Act (1867), S. 5 — No 
•Utement Id warrant Ihol warrant !• iitued 
upon cradible information — Warrant ii not 
invalid. 

Where a MagUkrate Uraee warrant under B. 6 
upon oredible Information, the faot that the 
warrant doea not atate that the warient ia Uiued 
9? Wotfpl of oitdlblo lafoKoiatloD oooook mako 
the warrant invalid. [p 68 0 9 ] 

IblCrimlMl P. C. (1198), S. 526Magii- 
Unta, baUaving information under Public 


Gambling Act, trying case^Such Magistrate 
is not person interested under S 526. 

It is ordinarily undesirable that a Magistrate 
who believes that the information that a bouse 
has been used as a public gaming house is oredible 
should not try the case, but be oannot be said to 
be personally interested in the case, and 8. 626, 
Oriminal P. 0., would not apply. [p 63 0 2; 

(c) Public Gambling Act (1867), S 
sumption—Persons present at gambling game 
are presumed to take part in it — When legi. 
tlmate business is carried on with bets at 
intervals, such presumption is weak. 

When a gambling game is being played, there is 
a strong presumption that the persons present are 
taking part in it; but when bets are being made 
at intervals and legitimate business is being 
carried on throughout, the presumption is not a 
strong one, and if persons found there give a rea¬ 
sonable^ explanation of their presence, it should 
ordinarily be accepted. [p 64 C Ij 

A. V. Kbarc and W. B. Pendharkar — 

for Applicants. 

Order. The applicant Khemchand has- 
been convicted under 8. 3, Public Gambl. 
ing Act, and he and four others have been, 
convicted under S. 4 of that Act. The 
Sub.Inspector of Police who had received 
information that satta gambling was going- 
on at Khemchand’s shop, sent Abdul Latif 
with marked coins to make a bet with 
Khemchand. This man made his bet and. 
came out and gave a signal to the Sub- 
Inspector who then searched the shop and 
found the marked coins there. I see no 
reason to differ from the findings of the 
trial Court that the evidence on this point 
is true. 8. 5 of the Act provides that if a 
Magistrate upon credible information has 
reason to believe that any house is used 
as a common gaming bouse, ho may issue 
a search warrant. It has been argued 
that, as the warrant issued in this case 
does not state that it was issued after the 
receipt of credible information, the warrant 
was not validly issued. As the Magis¬ 
trate issued the warrant, he presumably, 
thought that the information was credible 
and the information turned out in fact to 
be correct. I thick it would be better if 
the form of the warrant reproduced the 
wording of 8. 5, but S. 5 merely requires 
that the warrant should be issued after 
the receipt of oredible information. Ia my . 
opinion therefore the warrant is not in. 
valid on this ground. 

Another oontentioD raised is that the 
case should not have been tried by the 
Magistrate who issued the warrant. I 
agree that it is ordinarily undesirable that 
a Magistrate who believes that the infor. 
mation that a boose has been nsed as a 
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pnblio gambling bouse is credible, should 
not try the case, but I do not think that 
he can be said to be personally interested 
in the case, and S. 526, Criminal P. 0., 
'would not apply. He merely came to the 
conclusion that the information given to 
him was credible, and he had subsequently 
to decide the case on the evidence given in 
it. Even if the case had been tried by 
smother Magistrate there would have 
been the same presumption and the result 
would have been the same. None of the 
accused, of whom one is a pleader, ob. 
jeoted to their trial by this Magistrate, 
and I do not think that this is a ground 
for interfering in revision. 

Other objections have been taken to the 
'legality of the warrant, but on this point 
it is unnecessary to add to what has been 
said by the learned Sessions Judge, Two 
satta slips were found under a pile of bahi. 
khatas, but it has been argued that these 
are not instruments of gaming. The two 
marked coins were clearly instruments of 
gaming, and therefore under S. 6, Public 
Gambling Act, this was evidence that the 
house was used as a common gaming 
house. Under B. 6 of the Act, discovery of 
instruments of gaming is evidence, until 
the contrary is made to appear, that per¬ 
sons found in the house were present for the 
.purpose of gaming. I see no reason to reject 
the trial Court’s finding that Khemchand 
and the four other applicants were present 
at the time when the bouse was searched, 
but I agree with the learned Sessions 
Judge that the convictions of Kisan and 
Purshottam Narayan Pathak should not 
be upheld. Kisan has shown that be was 
working as a tailor in the shop, and Mr. 
Pathak who is a pleader, has given evi. 
dence to show that he was being consulted 
by Khemchand about some case. When 
a gambling game is being played there is 
a strong presumption that the persons pre. 
sent are taking part in it; but when bets 
are being made at intervals and legitimate 
business is being carried on throughout, 
the presumption is not a strong one, and 
if persons found there give a reasonable 
explanation of their presence, I think that 
it should ordinarily be accepted. Both 
Kisan and Mr. Pathak have given a rea- 
Bonable explanation; their convictions 
must therefore be set aside. 

Gopi and Multan, the other two appU. 
oantSi are brothers of KhemohaDd* They 
imay have known that bets were being 


made in the shop from time to time and 
took a risk in sitting in a shop, but it 
would be unreasonable to expect them to 
sit on the road merely because bets are 
occasionally made in the shop. There is 
no reason to suppose that they took any 
part in the gaming, and Khemchand was 
not in need of assistance in noting down 
the occasional bets made during the course 
of the day. Gopi and Multan had a rea. 
sonable explanation of their presence 
there and that should be accepted. The 
convictions of Khemchand are therefore 
upheld. The convictions of the other four 
are set aside. The order confiscating the 
money found with Kisan is also set aside, 
and the money must be returned to him. 

k.b./r.k. Order accordingly. 
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Laxmibai wlo Yeshwantrao Kunhi — 

Plaintiff — Appellant. 

V. 

Bajirao Vithoba Defendant 

Bespondent. 

Second Appeal No. 176 of 1935, Decided 
on 6th August 1937, from appellate decree 
of Addl. Dist. Judge, Wardha, D/. 7th 
December 1931. 

(•) Decree*—Compromise—Appeal — Agree¬ 
ment to be bound by evidence of witneM*— 
Decree pataed on aueh evidence*—Decree ic 
oot conionl And it appaaIaBIa^ 

OoDeeofc ddocAAB mean decrees In euita which 
have been compromiBed. An agreement to be 
bound by the evidence of a witnefia is not agree* 
ment to oompromiee the euit and the auit Is 
eventually decided on the evidence of that wit* 
0098 who may or may not be a party. Snoh a 
decree la not a conaent decree and la appealable. 

{b)Oalh. Act (1873), S. 9 - Plerdera^oJ 

Agents should not offer apeciAl oAth in Ab* 
aence of partiea or expreaa written authority 

[ ObUer ). 

It is desiiabla that pleaders or agents shonld in 
their own interests be oarefnl not to make offers 
of special oatho except in the preeenoe of the 
patty or on express written authority to that 
effect. fp 65 q i) 

R. G. Rao — for Appellant. 

V. V, Kolkar —- for Despondent. 

Judgment. The suit giving rise to this 
appeal was brought by Laxmibai to obtain 
a declaration that a decree passed against 
her in a previous suit was not bindiog on 
her because it had been obtained by fraud. 
Laxmibai, if not a pardanashin lady, be- 
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longs to a olass that does not attend 
Courts, and in the previous suit she was 
represented by a pleader, Mr. Nagle, who 
reoeived instruotions from Govindrao who 
was related to her, lived in her house, and 
had looked after her affairs for many 
years, but had no power of attorney. Mr. 
Nagle arrived in Court at one of the hear- 
ing and be found that a proposal had been 
made that a speoial oath should be taken 
hy the opposite party in that ease, Bajirao. 
Acting on Govindrao’s instrnotions, Mr. 
Nagle offered on behalf of Lazmibai to be 
bound by that oath. Bajirao then took the 


their own interests be careful not to make 
suoh offers except in the presence of the 
party or on express written authority toi 
that effeot. On the question whether they' 
are legally entitled to make suoh an offer 
I express no opinion. 

B.D./R.K, Appeal dismissed^ 
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Sadasheo Balaji and another — 


oath and gave evidence, and that evidence 
under S. 11, Oaths Act was conclusive 
proof of the matters stated. The case 
was accordingly decided against Larmibai. 

The contention that there was any 
fraud has now been abandoned, and I am 
unable to see how any suit can be brought 
to set aside the decree in the previous 
suit. It has been suggested that 8. 96 (3), 
Civil P. 0., would prevent an appeal in 
the previous suit and that therefore a 
separate suit would lie to set aside that 
decree. 8. 96 (3) merely provides that no 
appeal shall lie from a decree passed by 
the Court with the consent of parties. 
The history of this sub. section is given at 
page 323 of Mulla’s Civil Procedure Code, 
’Edn. 10, and be has shown that it ori. 
glnally formed part of 8. 375. Most of 
8. 376 is now reprodnoed in O. 23, R. 3 
which provides for compromises of suits, 
and the provision that decrees recording 
suoh compromises should nob bo sabjeot to 
appeal now finds its place in S. 96 (3). 
OooBdofe decrees* meaDi in my opinion^ 
decrees in suits which have boon compro¬ 
mised. An agreement to be bound by the 
evidence of a witness is not an agreement 
bo compromise the salt and the salt is 
eventually decided on the evidence of that 
witness, who may or may nob be a party. 
|Bnoh a decree is not a consent decree and 
is appealable. An appeal, for example, 
might Buoosed on the ground that the evU 
denoe did not justify the decision. Laxmi. 
bale remedy therefore was to appeal 
against the previous dsoialoo and not to 
bring a separate sulk This appeal there, 
fore fails and is dUmissed with costs. 

la the view that I have taken, it is 
UDneoesiary to decide whether Mr. Nagle 
had power t? offer to be bound by the 
■pedal oath q| the opposite party, but 
|i only wish to eay that it ij obvioody 
desirable tbat pleaden or agente should in 
ms H/e A10 


Appellants. 

V. 

Firm Hiralal Bamgopal — 

Bespondents. 

Second Appeal No. 273 of 1935, Daoidod 
on 22nd December 1936, from appellate 
decree of DIsb. Judge, Wardha, D/. 28bh 
January 1935. 

(•) Hindu Law—Joint family -Trade—Mere 
agricultural operation! are not trade, 

Mere agricultural operations oannob be regarded 
as a trade. They may become so, if run on modern 
commercial lines in connexion with a properly 
established business, but, to term the ordinary 
agcioultural operations of a village in the Central 
Provinces a trade is to stretch the normal mean¬ 
ing of tbat word beyond permissible limits; AIR 
1916 Kag ll, DiHing. [P 66 0 sj 

(b) Minor—Alienation by guardian—Benefit 
of minor—Distinction between such transae* 
tioni and traneactions under S. 68 Contract 
Act stated. 

It is one thing to lay down set of rules with 
respect to a transaction which denudes a minor of 
bis property, or a part of it, and quite another to 
determine whether money and articles supplied to 
him which add to his property or to hie oon* 
venienoe and comfort are necessaries or benefits 
within the meaning of 8. 68. The test of ‘fair 
and proper* can be applied in both oases, but the 
standard must necessarily differ, for what is fait 
and proper to the shape of benefits oonferced or 
comforts supplied, may not be fair and proper In 
the case of an alienation. One important point 
of distinction between the two olaeses of oases is 
this : In the case of an alieoatton where necessity 
is alleged, enquiries made in good faith protect the 
transferee, whereas in the case of neoeesaeles suoh 
ooDsiderations are irrelevant. Then again an 
alienation by a minor would be void whatever the 
purpose for wbloh It was made, but In the case of 
neoeseariea supplied to him It is immaterial 
whether the order oomes from him or from his 
guardian : In both oases the test is precisely the 
same: the suttabillty of the goods supplied, or the 
benefits conferred, having regard to the social 
atatns and oonditlon In life of the minor, and to 
hta aotoal requleements at the time of the tranaao* 
lion : 90 Bom 6l\ Bel. oni AIR 1998 Nag 109, 
Bef, [P66 0 9:P67ai] 

(e) CoBiraet Act (1872), S. 68—Naceesartae 
—Oaos of proof Is oa erMiCor. 
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In the ease of DecesearleB supplied to an Infant* 
the onns of proof lies on the creditor. He has to 
show first that goods or the money which repre¬ 
sents them are suitable to the condition in life of 
the infant and secondly that they are suitable to 
his actual requirements at the time ; or in other 
words that the infant has not got a supply from 
other sources : (2908) 2K Bl \ {1884) 23 Q B D 
410 and {288?) 19 Q B D 509, Bel. on. [P 67 0 1] 

(d) Minor—Contract by guardian — Money 
borrowed for payment of rent due to lambar* 
dar—Minor is liable. 

Where a guardian of a minor borrows money 
for the payment of reot due to lambardar which 
the minor was bound to pay, the minor is liable 
under the transaction, as the guardian can do 
what the minor would himself do : A J R 1926 
X^ag SI, Bel. on. [P 67 0 1] 

(o) Contract Act (1872), S. 68—Necessaries 
—Term 'necessaries' not confined to goods — 
It includes other things, whereby minor may 
profit himself afterwards and also money to 
obtain these necessaries — Money borrowed 
for Divali expenses held could not be allowed. 

The term ‘neoesearies’ la not confined to goods. 
It can include other things each as good teaching 
and instruction whereby the minor may profit 
himself afterwards, and also money to enable him 
to obtain these neoeBsaties. For example, the term 
Includes costs Incurred In defending a suit to save 
the minor's property and to defend him In a 
criminal prosecution; so also reasonable marriage 
expenses of a minor himself or a sister or other 
coparceners and such religions ceremonies as the 
minor would have bad to perform If he bad been 
an adult : Case law referred. [P 68 0 1] 

But where a guardian of a Hindu minor bor¬ 
rowed money for Divali expenses : 

Beld that the amount would not be allowed as 
It was not necessary. [P 68 0 2} 

A. V. Vazalwar and G. B. Badkas — 

for Appellants. 

T. J. Kedar — for Respondents. 


Jadgment.—This is a suit) with respect 
to the items set out in para. 1 of the 
lower Appellate Court’s judgment. They 
have been duly proved by Bansilal 
(P. W. 1} and so must be aooepted as final 
here. The witness explains why they were 
incurred, and as be has been believed, no 
more need be said on this point. The only 
question is whether the defendants are 
liable for them. The defendants were 
minors on the dates on which these liabi. 
lities arose, and in every case the transac¬ 
tion was with their mother who was their 
legal guardian. The learned Judge of the 
lower Appellate Court holds the defendants, 
who have now attained majority, are 
bound, though I am not quite clear on 
what grinds; his reasoning is a little con. 
Inaed. He has referred to 1 3 N L R 109,* 


which deals with a family trade or busi- 
ness, and also in 29 N L B 41,^ which is a 
case of an alienation by a minor’s guar¬ 
dian, and then to S. 68, Contract Act, which 
deals with necessaries. 

The items in suit relate to rent due by 
the defendants to the plaintiff, who is the 
lambardar of the village in which the 
defendants hold certain tenancy fields, for 
cotton seed advanced for sowing purposes, 
for money advanced for weeding, for money 
advanced for the marriages of the defen. 
dants, and for a small item of Bs. 67 for 
expenses in connexion with the Diwali 
festival. I confess I find it difficult to see 
how any of these items can be regarded as 
items in connexion with a family trade or 
business. I do not think that mere agri¬ 
cultural operations can be regarded as a 
trade. I do not deny that they may 
become so if run on modern commercial 
lines in connexion with a properly estab¬ 
lished business, but to term the ordinary 
agricultural operations of a villager in these 
proviooes a trade is to stretch the normal 
meaning of that word beyond permissible 
limits. Therefore I do not think 13 N L B 
109* has any application in the present 
case. So also as regards the case in 29 
N L B 41.^ It deals with the case of an 
alienation, and I think the principles 
which govern such oases are different. It 
is one thing to lay down set of rules with 
respect to a transaction which denudes 
a minor of bis property, or a part of it, 
and quite another to determine whether 
money and articles supplied to him which 
add to his property, or to his oouvenieuoe 
and comfort, are necessaries or benefits 
within the meaning of S. 68, Contract Act. 

I do not deny that the test of 'fair and pro. 
per can be applied in both oases, but the 
standard must necessarily differ, for what 
is fair and proper in the shape of benefits 
conferred or comforts supplied, may not be 
fair and proper in the case of an alienation. 

One important point of distinction bet- 
ween the two classes of oases is this: in 
the case of an alienation, where necessity is 
alleged, inquiries made in good faith pro¬ 
tect the transferee, whereas in the case of 
necessaries such considerations are irrele- 
vant: 20 Bom 61® at pp. 70 and 71. Then 
again an alienation by a minor would be 
void whatever the purpose for which it' 

2, Rao Narayan Rao ▼. Mulohand, AIR 1983 
Nag 109=141 I 0 494=29 N L B 41. 

8. Mafaarana Shrl Raomalslngji v, Vadllal 
Vakhatohand, (1896) 20 Bom 61. 
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was made, but in the ease of neoeaaaries 
supplied to him, it is immaterial whether 
the order oomes from him or from his guar, 
dian; in both oaaes the teat is preoiaely the 
same: the suitability of the goods supplied, 
or the benefits oonferred, having regard to 
the sooial status and oondition in life of the 
minor, and to his aotnal requirements at 
the time of the transaction. The onus of 
proof lies on the creditor, as is explained 
in (1908) 2 K B 1 * He has to show first 
that goods or the money which represents 
them are suitable to the oondition in life 
of the infant, 

and secondly that they are snltable to hie aotoal 
reqairementa at the time ; or in other words that 
the infant has not got a supply from other sources. 

This second proposition is also to be 
found in (1884) 13 Q B D 410,® and in (1887) 
19 Q B D 509.® The only other aspect of 
the law, which it is necessary to consider, is 
what I might term the respective functions 
of Judge and jury on these questions. This 
was settled in (1868) 4 Ex 32^ and has 
been lucidly explained in Salmond and 
Winfield’s Law of Oontraots, p. 457 : 

The Judge must determine whether there la evi¬ 
dence to the jury which may reasonably satisfy 
them that the things are necessaries. If there is 
not, he must withdraw the case from the jury ; 
and he ought to do so If the particular article In 
question is such that in normal olronmstanoes it 
is not neoessary for maintaining the minor in hie 
statna of life. The Judge most decide for himself 
what olroumBtanoea are normal. 


Bansilal (P. W. 1) tells us definitely that 
that much seed was actually required for 
the purpose. Therefore the first condition 
which the law imposes is satisfied, and the 
only thing left is to see whether the minors 
were already sufficiently supplied with seed. 
This of course is a question of fact and 
not of law. 

Now, as I have said, the burden of proof 
is on the creditor, but of course he can dis- 
charge it in any of the ways allowed by 
law. It is not necessary in every case to 
have direct evidence. In the case of culti¬ 
vators in these provinces one knows—and 
of course Judges can take judicial notice of 
the usual life and habits of the people 
among whom they live; there is usually no 
other method of determining what is nor- 
tual—that cultivators do not ordinarily 
store seed from year to year for sowing 
purposes for the following year. Tbeir 
habit is to sell, and in the case of foodstuffs 
to sell and eat up all they harvest. Then 
when seed time oomes round again they 
borrow what they require for sowing their 
fields and repay in due course from what 
their industry yields them. 

Then we have the evidence of Bansilal 
(P. W. 1) who states that the minors’ guar¬ 
dian came to him along with some of her 
servants and said that the land would 
suffer if cotton seed were not given to her. 
Now of course the fact that the minors’ 


I cannot put it clearer than that. Tan 
jiDg now to the items in question here. Tv 
lof them refer to the rent which the defei 
dants as tenants owed the plaintiff wl 
was their lambardar. Of course they we: 
bound to pay this and so bad legal authi 
rlty to pledge tbeir credit for its due pa; 
moot, and what they could themselves ba^ 
done, their guardian could naturally c 
for them. No question therefore aris< 
about the minors’ liability on this score 
24 N L B 64. Then there are three iten 
of cotton seed wbiob were supplied eac 
time in the sowing season. The defei 
dants are agrionlturists and considering tl 
extent of tbeir estate, the quantities so] 
plied were by no means abnormal, at 


8 K B 1=77 L J K 
696s=98 L T 666=34 TLB 40l=-63 8 J 8 
6. Barnes v. Toya, (1684) 18 Q B D 410=6'* 1 
QB 667=81 L T 393=88 W B 16=48 J P6 
6. Johnatone v. Marks, (l 887) 19 Q B D 609= 

^ LJQBe=86WBe06. V* ® 
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guardian comes and asks for seed and says 
these things may not always be conclusive 
in itself to prove that it was really requir- 
ed, but it is a fact to be taken into oonsi. 
deration along with other evidence that 
ordinarily a guardian looks after the minor’s 
interests, especially as the defendant him. 
self, now that be is major, says that be 
has full confidence in his mother and gives 
no details of her extravagance or mis. 
management during bis minority. It would 
be placing an impossible burden on the 
plaintiff to exclude snob evidence altogether, 
and would in the end defeat the very pur. 
pose of the rule which is for the proteo. 
tioD and benefit of the infant, namely to 
enable him to live in a reasonable degree 
of comfort. 

Then there is the evidence of the defen. 
dant bimself as D. W. 1. He says that 
when he took over the management of the 
estate, be found it impoesible to carry on 
without borrowing seed for sowing and 
money for weeding. All this is evidence on 
wbiob the lower Appellate Court’s finding 
that the seed advanced was neoessary can 
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be based. Whether it ought to be enough 
to discharge the onus in this particular 
case is not for me to determine. I am not 
a judge of fact. All that I can decide is 
whether there is the necessary scintilla of 
evidence on which a finding can legally be 
based. I hold there is. The same remarks 
apply to the money borrowed for weeding 
the ground, and all that I need say in rss* 
peot of this is that the term “necessaries” 
is not confined to goods. It can include 
other things such as good teaching and 
instruction whereby the minor may profit 
himself afterwards, and also money to 
enable him to obtain these necessaries. For 
example, the term has been held to include 
costs incurred in defending a suit to save 
the minor's property (7 Cal 140 ) and to 
defend him in a criminal prosecution (21 
Cal 872*®); so also reasonable marriage 
expenses of a sister (32 All 325**) or other 
coparceners (32 Bom 81**) and such reli. 
gious ceremonies as the minor would have 
had to perform if he had been an adult: 
20 Bom 61® at page 73. 

I turn next to the money borrowed for 
the marriages. Here again it was bor. 
rowed by the guardian, and we have the 
evidence of Bansilal (P. W. 1) and Mahadeo 
(P. W. 7) 'wbo say that she assured them 
that the marriages could not be performed 
unless the money was advanced. This, 
coupled with the evidence of Maruti 
(P. W. 5) who states that “ she was then in 
need of money,” is enough to furnish foun. 
dation for the lower Appellate Court's find¬ 
ing on this point. As regards the law, 
reasonable marriage expenses of a minor 
have been upheld in 6 All 417*® at p. 421 
and 3 W R 217.** I also agree that they 
are necessaries. The amount has been 
considered reasonable by the learned Judge 
of the lower Appellate Court who is him- 
self a Hindu and so I uphold this item also. 


It was argued on the strength of a sen. 
tenoe in P. W. 4'e (Mukaji) evidence that 
this was a kanyadan marriage in which 
the bride's father bears all the expenses. 


9. Watkina v. Dhannoo Baboo. (1881) 7 Gal l 
=8 O L R 433. i • 

10. Sham CharaD Mai v . 0. Debya Binah (lfi< 

SL Oal 872. ^ 

11, Nandan Prasad v. Ajudhya Prasad (19101 
, All 826=6 I 0 413=7 A L J 286 (P B) 

12.iSuuarabal T. Shivnarajan, (1908) 32 Bom 

=9 Bom L R 1966. 

18. Ma^nd Sarabeukh, (1884) 6 All 417=18 
R^217^*”*' *^*'*“*^^' Biswas, (1866 


This was not pleaded, and even if this is 
the right meaning of that word, all that the 
witness says is that girl’s father "offered 
his girl in marriage by kanyadan”. He 
does not say that the offer was accepted. 
1 disallow the objection. There remains 
only the item of Bs. 67 for Dlwall expenses. 
As regards this, I respectfully agree with 
the observations of Fulton J. in 20 Bom 
61® at page 73 : 

DoabtlesB, we have to determine whatareneoes- 
sariee according to Hindu ideas, and a pilgrimage 
may be looked upon as beneficial, But we think 
we should be extending the meaning ol the term 
“ neoeBsarles ” very much beyond the meaning 
that has hitherto been assigned to the word if we 
were to sanotion as a binding charges on the defen¬ 
dant a debt contracted for a pilgrimage not under* 
taken in discharge of any urgent spiritual duty, 
which It was obligatory on him to perform. 

Of course the festival of Biwali is cele- 
brated among the classes to which the 
defendants belong, but it can be celebrated 
in quite a modest way without expeuding 
much money. There are no ceremonies 
in oonnexioD with the festival that the 
minors would have been bound to perform 
if they had been adults at such cost. 
I therefore bold that this was not necessary 
and disallow the item. The result is that 
the appeal fails except as regards this item 
of Bs. 67. The lower Appellate Court’s 
decree will therefore be modified by exclud¬ 
ing this sum and interest on it at the rate 
allowed by the lower Appellate Court, from 
the decree. As the item bears snob a 
small proportion to the amount for which 
the appeal fails, it is not worthwhile appor¬ 
tioning the costs mathematically. I there¬ 
fore direct that the appellants will bear 
the respondent’s costs of this appeal less 
Bs. 5 which I apportion towards the appel¬ 
lants’ success. The costs in the lower Appel¬ 
late Court will be paid as decreed by it. 

v.B.B./r.K. Decree modified. 
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Vivian Bose and Puranik JJ. 

SctdcLsheo Balaji and another 

Appellants. 

V. 

Shankar Qovind and others — 

Respondents. 

First Appeal No. 75 of 1934, Decided on 
23rd August 1937, from decree of Addl. 
Bub-Judge, First Class, Wardha, D/- 27th 
February 1934. 

(a) Minor—When minor's estate is liable 
on contract entered into on his behalf by 
guardian stated. 
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The lule that a minor la not peraonally liable 
on the oontiaot entered into on hie behalf by his 
gnardlan ia enbieot to two exoeptione : (1) Where 
the oontraot ia for neoeasatlea supplied to or on 
behalf of the minor or money advanoed for suoh 
snppliee; and (2) when the liability is snob to 
whloh the minor ia liable under the personal law 
to whioh he Is snbjeot. In these two oaaea a 
decree oan be passed against the estate of the 
minor : Case law discussed. [P 71 0 IJ 

^ (b) Minor — Liability of minor for 
advances made to him for necessaries—What 
creditor must prove stated. 

In a case where oreditor seeks to make the 
estate of the minor liable for adranoes made for 
neoeseaties (tnolndlng in term adranoea made for 
neoeaeary purposes), mete bona fide enquiry by the 
oreditor Into the exiatenoe of the necesalty and 
adranoe in good faith thereafter will not suffice, 
but at the same time the creditor should not be 
required to prove actual application of the money. 
To require this of the oreditor ia to ask him to do 
the impossible. The oreditor is required to prove 
the oiroumetances of the minor’s estate, the 
absence of any other source from whioh the neoea- 
sity could be met at the time of tranaaotion and 
the suitability of the necessity having regard to 
the social status and the condition In life of the 
minor. If these are established, and the oreditor 
has advanced money for meeting such neoessaties 
after satisfying himself about the same, the oredi* 
tor is entitled to a decree against the estate of the 
minor nnless it is proved by the other side that 
the guardian did not aotually apply the money for 
necessary purposes. [P 71 0 2; P 72 0 1] 

(c)^ Minor—Ratification by major of tran* 
•action entered into during minority—Know¬ 
ledge of material facts it essential. 

Por a valid ratification by a major of a transac¬ 
tion entered into during his minority, there must 
be after majority and after the late minor has 
acquired full knowledge of the nature and efieot 
of the traneaotlon, some promise or other act 
whioh shows an intentional acknowledgment of 
his liability for the act done on his behalf during 
bis minority : A I B 1930 P 0 373 and AIB 
1983 Nag 197, Poll. (p 72 0 1) 

T. J. Kedar — for Appellants, 

W. B. Pendharkar — for Respondents 

Nos. 1 and 2. 

Judgment. * # * * 

Before judging the evidenoe in this oaee, 
we think it beat to find out and state what 
the law on the snbjeot is. The eyidenoe 
In the oase oan then be judged in the light 
of the law. It is laid down by the Judi¬ 
cial Oommiaaioner’s Oonrt in 2 N L B 26^ 
that a guardian oannot in any oaae bind 
the minor by a personal oovenant as held 
by their Lordships of the Privy Oounoil in 
11 Bom 651.* Bat it is quite oonoeivable 
that where money borrowed for a minor 
has been spent on neoeasaries, the mino r 

1. Tokaram ▼. Bamehandva, (1006) 2 N L B 96. 
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might be liable for the debt not upon the 
oontraot but by reason of the money 
having been so spent. The same view was 
repeated in a later oaae, AIR 1927 Nag 
196,* where Hallifax A. J. 0. ruled that a 
minor is not liable at all on the oontraot 
of loan made by his mother, but he is 
liable under the oontraot for any sum of 
money spent on procuring neoesaaries for 
him under S. 68, Contract Act. In a recent 
oase. AIR 1933 Nag 285.^ Pollock A. J. 0. 
lays down the law as under : 

The BBtatd iB not liabid on a oontraot 6S6* 

oaked by his guardian, which does not purport to 
bind hl8 estate, but that money expended on neoes* 
saties may be recovered from bia estate under the 
provisions of B, 66. It is entirely immaterial whe¬ 
ther the bond was ezeouted by the minor or his 
guardian or whether no bond was ezeouted at all; 
for, the liability of the minor^s estate arises nob 
ez oontraotu but beoauee the money borrowed has 
been expended on nocesBaciea. 

In Second Appeal No. 273 of 1935,® 
decided by one of us (Bose J.) dealing with 
a similar oase, it was held that 13 N L R 
109* deals with a case of a family trade or 
business and had no applioation to a oaae 
of a loan inourred on behalf of the minor 
by the guardian and that the oaae of alie¬ 
nation by minor’a guardian waa to be die. 
tinguiabed from a oaee of an ordinary loan 
by the guardian on bia behalf. It was fur. 
tber held that in oasea of alienation where 
neoeeaity waa alleged, inquiries made in 
good faith protected the transferee, where¬ 
as in the oaae of necessaries suoh oonsi- 
derations are irrelevant. 20 Bom 61' at 
pp. 70 and 71 waa relied on in support of 
this proposition. The law stated in these 
oases is correct and is in conformity with 
the decision of the Privy Council in 11 Bom 
651* and the principle underlying S. 68, 
Contract Act. 

But there is one more aspect of the 
case whioh is not dealt with in these 
oases but whioh ia stated in 42 Mad 185* 
and accepted by Prideaux A. J. O. in 24 
N L B 64.* In 24 N L R 54* it waa held 

8. Yadorao v. Obandadas, AIB 1927 Nag 196= 
101 1 0 266. 

4. Bbrinivaetao v. Baba Bam, AIB 1938 Nag 
286=146 I 0 360. 

6. Sadasheo Balaji v. Firm Hiralal Bamgopal, 
Reported in A I B 1988 Nag 66. 

6. Jbitibai v. Tejmal, AIB 1916 Nag 11=411 0 

86=18 N L R 109. 

7. Mabatana Shrl Ranmalsiagli v. Vadilal 

Vakhatoband, (1696) 30 Bom 61. 

8. Bamajogyya v. Jaganoadham, AIB 1919 
Mad 641 = 49 I 0 879 = 49 Mad 186 = 86 
M L J 99 (F B). 

9. Laloband ▼. Narbar, A I B 1936 Nag 81=89 
10 896=94 NZiB 64. 
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that DO decree oan be passed agamet the 
minor on bis estate od a ooDtraot entered 
into on bis behalf by his gnardian under 
which no charge is created on the estate, 
except in cases where the minor’s estate 
would be liable to the obligation incurred 
by the guardian under the personal law 
to which he is subject. This latter case is 
based upon 42 Mad 185,® where it was 
laid down by Ayling and Seshagiri 
Ayyar JJ., Wallis C, J. dissenting, that 
on a contract entered into on behalf of 
a minor by his guardian under which the 
guardian borrowed but no charge was 
created on the minor’s estate, no decree 
oan be passed against the minor on his 
attaining majority or bis estate, except in 
oases in which the minor’s estate would 
have been liable for the obligation incurred 
by the guardian under the personal law to 
which he is subject, and that a decree can 
be passed against the estate of a Hindu 
minor for a debt contracted by his guar* 
dian for the marriage of bis sister. 54 
Mad 163^° takes the same view. In a 
case reported in A I B 1932 Mad 696,*^ 
their Lordships of the Madras High Court 
laid down that where it is found that the 
guardian borrowed money for the purpose 
of binding the minor’s estate, and that he 
had no other funds available to serve those 
purposes, the creditor is entitled to be 
subrogated to the rights of the guardian, 
and to have direct recourse against the 
minor’s estate. They have further held 
that money advanced for necessary pur¬ 
poses oan be treated as money advanced 
for necessaries within the meaning of 
B. 68, Contract Act. It was pointed out 
in 11 Bom 551® that almost all the High 
Courts have since the authority propoun- 
ded in 42 Mad 185® at pp. 194.195 held 
that the liability of the minor under the 
Hindu law is not affected by the fact that 
the guardian has incurred that obligation; 
14 Bom 562,^® 20 Bom 61,^ 23 I 0 877,*® 
17 Mad 306,*^ 22 Mad 289,*® 26 Mad 


10. Zamlndai of Polavaiam v. Maharaja of Pitta- 

putam, AIR 1931 Mad 140«=ld6 1 0 17=54 
Mad 163=60 M L J 66. 

11. Meenakebi Qnndaram v. Banga Ayyangai, 

AIR 1983 Mad 696=189 I 0 883. 

12. Natbaram v. Shoma Ohhagan, (1890) 14 Bom 

562. 

15. 81va Natayan Ghoeh v. Eamakhya Ghoah, 

AIR 1914 Oal 600=33 I 0 877. 

14. Bundararaja Ayyangar v. Pattanathosaml 
Tevar, (1894) 17 Mad 306. 

16. Sinaya Plllat v. Mtinl Sami Ayyan, (1899) 32 
Mad 369=9 M L 7 64. 
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330,*® 31 Mad 47*^ and 39 Mad 915.*® 
With reference to the observations of Lord 

Hobhouse at p. 561 of 11 Bom 551®: 

Now it was most oandidly stated by Mr. 
Mayoe, who argned the case on behalf of the rea* 
poodent, that there la not in Indian law any rule 
wbioh gives a guardian and manager greater 
power to bind the infant ward by a personal 
covenant than exists in English law, 

Seshagiri Ayyar J. observed in 42 Mad 
185® at page 195 : 

I do not think that it was Intended to lay down 
by this statement that no rule to the contrary 
under the Hindu law would be oonntenanoed. 
The term "Indian law" was meant to apply to the 
etatnte law of the land and not to Hindu or 
Mabomedan law. I am therefore of opinion that 
the role laid down in 11 Bom 561^ was not inten* 
ded to afieot the Hindu law liability of the minor. 

He laid down that no decree should be 
passed against the minor on the contract 
entered into on his behalf by the guardian 
under wbioh covenant no charge is created 
on the estate, except in cases in wbioh the 
minor’s estate would have been liable for 
the obligation incurred by the guardian 
under tbe personal law to which he is 
subject. This view has been accepted by 
Prideaux A. J. C. in 24 N L B 54.® Pol¬ 
lock A. J. C. however observed in A I B 
1933 Nag 285* at p. 287 that it is possible 
that tbe decision in 24 N L B 54® may 
require reconsideration some day and that 
tbe decision of Prideaux A. J. C. may 
require some further explanation. In 
view of these remarks of Pollock A. J. C., 
we have stated in full the view taken and 
42 Mad 185® on which 24 N L B 54® is 
based. We observe that this decision is 
correct. Tbe Madras High Court has 
given good reasons for coming to the con¬ 
clusion it did, and has rightly pointed out 
that the liability of a minor under Hindu 
law is not affected by the fact that the 
guardian has incurred tbe obligation. A 
Hindu minor is under an obligation to per- 
form bis sister’s marriage ; he is under an 
obligation to perform certain religious cere¬ 
monies. and he is under a pious obligation 
to pay his father’s debts. These and such 
other obligations are imposed upon him by 
Hindu law which is his personal law and 
it will nob be proper to relieve bis estats 
of the obligation simply because during bis 
minority bis guardian or manager of his 

16. Bobramaoia Ayyar v. Aiomnga ObeUi, (1908) 
36 Mad 830. 

17. Daivaelkamlni Pandarasanoidhl v. Koot 
Mahomed Boutbao, (1906) 31 Mad 47 = 17 
M L J 663 

18. Kriehna Obettiar v. Kagamanl Ammal, A I B 
1916 Mad 677=80 I 0 674=89 Mad 916. 



1938 


Sadasheo Balaji V. Shankar Govind Nagpur 71 


osfcabe, as abated in 22 N L K 6,*® incjura 
the obligation. Tba rola that a minor is 
not personally liable on the oontraot 
entered into on his behalf by his guardian 
is thus subjeot to two exoeptions : (l) 
where the oontraot is for neoessariea sup. 
plied to or on behalf of the minor or 
money advanced for suoh supplies ; and 
(2) when the liability is suoh to whioh the 
minor is liable under the personal law to 
whioh he is subjeot. In these two oases a 
decree can be passed against the estate of 
the minor. 


Having thus stated the law regarding 
the personal liability of the minor, and the 
olroumstanoes in whioh his estate oan be 
made liable under a oontraot entered into 
by his guardian or manager, we think it 
necessary to state what evidence the ore. 
ditor is bound to adduce if he wishes to 
make the minor's estate liable. The ap¬ 
pellant argues that in oases of advances 
for neoessariest aotual proof of the applioa. 
tion of the money ought to be adduoed, 
while the respondent oontends that proof 
of bona fide inqniiy and advance in good 
laith on the basis of suoh inquiry ought to 
euffioe. The respondent relies on 22 All 
136,46 All 77” and AI E 1933 Pat 29®^ 
fn support of his contention. These oases 


oo doubt support the respondent, but we 
are unable to aooept the law laid down 
fshere. In these oases, the law applicable 
lio alienations has been applied to simple 
money transactions. Though the distinc¬ 
tion is fine, we should like to reiterate 
what one of us said in Second Appeal 
No. 273 of 1936.® One of us (Bose J.) 
while deciding 8. A. No. 273 of 1936® 
observed as under : 

Ooe Important point of distlnotlon between 
t 06 two oUflqea of cases I 0 this : Id the case of an 
alleDatlon where neoeeglty ia alleged, enquiries 
made in good falib protect the tcaneferee, whereas 
In the case of neoesearlee enoh ooDsIderatlone are 
irrelevaiit : go Bom 61^ at pp. 70 and 71. Then 
again an alienation hy a minor wonld be void 
whatever the pnrpoee for which It wae made, but 
in the oaae of necesearlea eupplled to him. It le 
Immaterial whether the order oomes from him or 
from hie gnardian : In both oaeee the teet ie 
^ recieely the game : the en itabilUy of the goods 

19 . Keaheo Bbaratl v. Jagannath. AIR 1936 Nag 

81=99 10131=89 NLR6{PB). 

20. Bam Bharoae v. Kalla Mai, (1900) 33 AH 18B 

1900 A W N IS. 

21. R^habani Upadhya ▼. Indarjlt Blngb. AIR 

1938 Alt 696=69 I 0 688=46 Ail 77=30 
d 7 dB6» 

29. Baohlt Ohoaahart v. Haraaoaan Singh. AIR 
1088 Pal 99=149 I 0 88=19 Pal 119=18 
PXiI666. 


supplied, or the benefite oonferred, having regard 
to the sooial atatue and oooditloD in life of the 
minor, and to hU aotual requlremaats at the time 
of (he traosaotion. 

The onus of proof lies on the creditor, as is 
explained in (1908) 9 KB 1.23 He haa to ahow 
flrafc that the goods or the money whioh represents 
them are suitable to the oonditloa in life of the 
infant; and aeoondly that they are suitable to bis 
aotual tequirementa at the time ; or in other 
words that the infant haa not got a supply from 
other aouroea. 

This second proposition is also to be 
found in (l884) 13 Q B D 410,** and in 
(1837) 19 Q B D 509.“ We adhere to 
this view expressed in Second Appeal 
No. 273 of 1936® in whioh the observations 
made above were with reference to the 
case of necessaries. While adhering to the 
view expressed in Second Appeal No. 273 
of 1935,® we wish to make it clear that 
these observations have no bearing on a 
case where a minor's estate is sought to 
be made liable ou a oontraot entered into 
by the guardian or manager regarding a 
liability to whioh the minor is subjeot 
under the personal law as stated in 42 
Mad 185® and accepted in 24 N L K 54.® 
In a case where a creditor seeks to make 
the estate of the minor liable for advances 
made for neoessarias (including in term 
advances made for necessary purposes as 
stated in A 1 E 1932 Mad 696^^)^ we are of 
opinion that mere bona fide inquiry by the 
creditor into the existence of the necessity 
and advance in good faith thereafter will 
not suffice, but at the same time we are 
not prepared to hold that the creditor 
should be required to prove the aotual 
application of the money. To require this 
of the creditor is to ask him to do the 
impossible. The creditor is required to 
prove the oiroumstanoes of the minor’s 
estate, the abaenoe of any other source 
from whioh the necessity could be met at 
the time of the transaction and the suit¬ 
ability of the necessity having regard to the 
social status and the condition in life of 
the minor. If these are established, and 
the creditor has advanced money for 
meeting such necessaries, after satisfying 
himself about the same, the oraditor is 
entitled to a decree against the estate of 
the minor unless it is proved by the other 

93. Nn.h V. Inmao, (190S) 3 S B 1=77 L J E B 
626=98 h T 668=94 TLB 401=69 8 J 386. 

34. Baioea v. Toye, (1884) 18 Q B D 410=69 L J 
QB 667=61 LT 992=88 W R 16=48 3P 
664. 

96. Johailooe v. Macki, (1687) 19 Q B D 609 =67 
L J Q B 6=85 W B 806. 
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aide that the guardian did not aotcally 
apply the money for necessary purposesi 
The burden will in such oiroumstances 
shift on the defendants to prove that the 
guardian instead of using the money for 
the minor as required used it for his own 
purposes. 

***** 


One more contention of the plaintiffs 
ought to be disposed of before we come to 
the final part of our decision. It is argued 
that there was ratification by defendant 1. 
The trial Court in para. 30 of its judgment 
under issue 15 has held that ratification 
by defendant 1 is not proved. The plain¬ 
tiffs base the plea of ratification on the 
endorsement of payment of Bs. 50 by 
defendant 1 at the back of Bx. F-1 and 
rely on the testimony of P. W. 7 who says 
that Sadasbeo (defendant 1) made the 
payment with full knowledge. D. W. 6 
(defendant) has explained the circumstances 
under which this endorsement was made. 
His evidence appears to be acceptable on 
this point in preference to the evidence 
given by P. W. 7. He had then just 
attained majority and made the payment 
of Bs. 60 to the plaintiffs, at the instance 
of his mother and endorsed at the back of 
Ex. P-1 at the instance of the plaintiff 
Shankar. He similarly replied to the 
demand made by the plaintiffs at the 
instance of bis mother. There is nothing 
in that also to indicate any ratification. 
S. 198, Contract Act, runs as under : "No 
valid ratification can be made by a person 
whose knowledge of the facts of the case is 
materially defective." Effective ratification, 
as the Privy Council pointed out, necessarily 
involves knowledge of all the material facts 
on the part of him who ratifies : A I B 
1930 P 0 278.2® Pollock A. J. C. in 31 
N L B 2432 ^ states as under on the same 
point : 


For a valid ratifioation by a major oi a (ransac- 
tioD entered Into daring hie minority, there mast 
be. after majority and after the late minor has 
acquired full knowledge of the nature and eOeot 
of the traneeotiOD, seme promise or other act 
which ebowB an intentional acknowledgment of 
his liability (or the aot done on his behalf doting 
his minority. 

The evidence of P. W. 7 does not satisfy 
this test. He merely states that defendant 
Badasbeo read the bond when he paid 

S6. Bank of Montreal v. Dominion Oreeham 
Guarantee and Caeualty Co,, AIR 1980 P 0 
278—128 10 669 (P 0). 

87. Shriram V. Mohanlal, A I R 1936 Nag 127= 
166 I C 607=81 N L R 848. 


Bs. 50 and promised to pay more and 
endorsed on it. In the first instance we 
are not prepared to accept this evidence 
and secondly as it is, it is not snfifioient to 
prove that the nature and effect of the 
transaction was fully explained to defen. 
dant 1 before he endorsed on the back of 
Ex. P.l. Though we are not prepared to 
hold that the plaintiffs have succeeded in 
proving the binding nature of three out of 
four items in dispute against the estate of 
the defendants, we cannot ignore one more 
aspect of the case which strikes us as 
important. There is no proof that the 
mother was mismanaging the estate. On 
the contrary, there is positive proof that 
she managed it prudently : see Janba 
(P. W. 8) and Mabadeo (D. W. 4). It is 
on record that the father died indebted to 
the extent of Bs. 7000 and the mother as 
manager paid off those debts and all debts 
by 1919 : see Govinda (D. W. 3), Hari 
(D. W. 1) and Janba (P. W. 8). The debts 
in suit were incurred after 1920 and up to 
1925, and during this period, the mother 
performed the marriages of her four children 
viz. two daughters and two eons. The evi- 
deuce on record shows that she spent more 
than Bs. 800 for daughters' marriages and 
a large sum for son's marriage. It is proved 
that some house property was improved 
and rebuilt. In 1923 she porobased a field 
worth Bs. 4200 for the benefit of the 
defendants and that field is still with the 
defendants. It is in evidence that she bad 
Bs. 3200 with her from the income and 
borrowed Bs. 1000 for the purpose from 
plaintiffs for which defendants admit 
liability against the field. It appears to 
us that the debts were inourxed by a 
prudent manager in the ordinary course of 
managing the property, though plaintiffs 
have not been able to prove the specific 
necessity for the same at every time. It 
also appears to us that had the guardian 
not purchased the field in 1923 by using 
the income saved worth Bs. 3200, all the 
debts would have been paid off and she 
would not have been required to borrow 
anything. Had this course been adopted, 
the plaintiffs’ claim could have been satis¬ 
fied and the defendants could not have 
complained of the same. The mother of 
the defendants thought that the purchase 
of the field was prudent and that the debts 
could be paid later. Bad years followed 
with the result that debts could not be 
paid off. As the debts remained unpaid in 
1923, on account of the parohaee of the 
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field worth Be. 4200 and as a farther sum 
of Bs. 476 had to be borrowed by the 
defendants’ mother, we think it proper to 
order on the same principle whioh is 
aooepted by the defendants that the debts 
in suit ezoept the last item of Bs. 475 were 
incurred in the ordinary course of manage, 
ment not having been proved to be of a 
nature binding on the estate of the minor 
whioh came to them from their father s 
time, are certainly binding against the 
newly acquired property. It is the pur¬ 
chase of that property whioh is responsible 
for the continuance of these debts whioh 
would have otherwise been paid off and no 
fresh loan would have been required. 
***** 

The result is that the appeal partially 
succeeds. 

***** 

As both parties have partially succeeded 
before us, we order that the parties should 
bear their own costs of this appeal. The 
defendants will pay the costs of the plain¬ 
tiffs in the trial Court and bear their own 
as already ordered. 

D.s./b.K. Appeal partially allowed. 
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Vivian Bose J. 

Ohhoglal Bulidan Mahesri —Appellant. 

V. 

Nazimhi and others —Bespondents. 

Second Appeal No. 114.B of 1935, 
Decided on 8th March 1937, from appel. 
late decree of iFoorth Addl. Dist. Judge, 
Akola, D/. 23rd March 1936. 

(•) Berar Land Revenue Cede (1928), 
S. 110 (6) — Presumption applies to such 
entries only as are required by law—Pre- 
sumption is of correctness of title and not 
merely of feet that title was asserted on dale 
of application for mutation. 

The pieecmptlon under B. 110 (6) does not 
apply to any and every entry which may happen 
to find a place In the Record oi Bights. It can 
only apply to such entries as the law says most 
find place In them, If the neoereary eteps out¬ 
lined Id the Act are not taken, the presumption 
under B. 110 (€) cannot he made. But onoe the 
preeumptlon !• aooepted, it followe that the pre¬ 
sumption Is of the oorteotnese of the title eo 
entered and not merely of the fact that it was 
aeseited on the date of the application for muta¬ 
tion. [p 74 0 1, 91 

W. B. Pendharkar — for Appellant. 

A. Ahmad **- for Bespondents, 

Judgment.'^Oue Byed Gaffor died on 
lAbb Pebruary 1920 leaviog a widow 


Nazimbi who is the first plaintiff and two 
daughters, Bafisbabi and Rabiashabi. who 
are plaintiffs 2 and 3 respectively. He also 
left three sons. These plaintiffs were 
therefore between them entitled to a 
5 anna 6 pie share in his property, plain¬ 
tiff 1 getting a 2 anna and the other two 
plaintiffs 1 anna 9 pies each. They now 
sue for joint possession of the three fields 
in suit whioh formed part of Gaffor’s 
estate to the extent of their respective 
shares. The suit was instituted on 20th 
June 1933. The defendant is a mortgagee 
from one of Gaffor's sons, Syed Hussain. 
The deed is dated 8tb October 1924. In 
due course the mortgagee sued upon bis 
mortgage and eventually obtained posses, 
sion on 18th April 1931 under the final 
decree in Civil Suit No. 258 of 1929. His 
case is that Syed Gaffor divided bis pro- 
perty in his lifetime into three shares and 
gave each of his three sons one of them. The 
share which fell to the lot of Syed Hussain 
comprised the fields in dispute. Conse- 
quently it was urged that there was noth- 
ing left for the plaintiffs to inherit, so far 
as these three fields are concerned, when 
Gaffor died. In any case, the defendant 
pleads that Syed Hussain held adversely 
to the plaintiffs from the date of the par. 
titlon at which they were ignored, and as 
the defendant and his predecessor have 
been in possession in their own right for 
more than 12 years the plaintiffs’ claim is 
barred. The defendant also claimed the 
protection of S. 41, T. P. Act. With res¬ 
pect to the partition, there are entries in 
the Record of Bights registers for 1928.29 
with respect to each of these three fields. 
The entries are all the same and are to be 
found in Exs. D.4, D-5 and D.6. There are 
similar entries in the mutation register 
Ex. D.3, They all of them record Syed 
Hussain as the occupant 

aooording to partition made by the father Syed 
Gaffor during his lifetime between Sjed Hussain 
and bis brothers Ylkram and Syed Munir in the 
year 1930. 

The entry in Ex. D.3 is dated 23rd 
December 1921 and appears to have been 
made in oonBequence of au applicatiou 
dated 16th October 1921. Of course what 
has been oalltd a partition was not a par¬ 
tition strictly so called. It was a gift by 
Byed Gaffor to bis three sons, but insofar 
as it effected a division of his property, the 
term is understandable and was obviously 
colloquially used. The lower Courts havo 
brushed aside these entries as of no oonse- 
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guonoe and the qaestion is whether they 
were entitled to do ao. There is a pre. 
sumption under 8. 96.1 of the old Berar 
Land Revenue Code and under 8. 110 (5) 
and (6) of the new, that entries in the 
Beoord of Bights and oertified entries in 
the mutation registers are true until the 
contrary is proved or a new entry is law. 
fully substituted for them, and it is argued 
the burden of proof has been wrongly 
placed, for, the learned Judge of the lower 
Appellate Court does not hold that the 
avidenee establishes the contrary but 
brushes aside the entries altogether as of 
no oonsequenoe and disbelieves the oral 
evidence adduced in support of them. The 
contention of the other side is that the 
entries can only speak from the date on 
which they were made and so the pre¬ 
sumption is of the truth of the entry on 
that date and not with respect to the 
recitals of past events. I have now to 
decide which of these is right. The entries 
in the mutation register were made in the 
year 1921 and so were made under the old 
Code of 1896. It may be conceded at once 
that the presumption under the Act does 
not apply to any and every entry which 
may happen to find a place in these docu¬ 
ments. It can only apply to such entries 
as the law says must find place in them. 
So what we have to see is whether the 
Code directs a record to be made of the 
title or right in consequence of which 
mutation is claimed. I am clear it does. 

Section 96.B directs that the Beoord of 
Bights shall include among other things 
all persons who are holders, owners or 
occupants of the land together with the 
nature and extent of their respective 
interests. The next sections deal with 
•cases of devolution. Under S. 96.0 any 
person who acquires any of the rights 
mentioned above from the person entered 
in the register, by among other things a 
gift, has to report his acquisition to the 
patwari within a given time. The patwari 
is than directed to enter the acquisition as 

S register of mutation under 
B. 96.D. Ha is also direoted fco post a oom. 
plate oopy of the entry in ohaari or some 
other public place in the village aud also 
to give written intimation to all persona 
interested, and if any objections are made 

register, 
directs that a Bevenue 
S lower than that of a 

Naib Tahsildar shall test these entries and 
If found correct certify them. 


Therefore it is clear that the person 
seeking mutation has to disclose bis title, 
that the title itself has to be inquired into 
aud that a record of it has to be made in 
the mutation register and subsequently 
certified. Of course, if the necessary steps 
outlined in the Act are not taken, the pre- 
sumption under S. 96-1 cannot be made, 
but in the absence of the evidence to the 
contrary, it must be presumed that official 
acts were duly and properly performed and 
therefore that these entries were made 
and certified after due and proper inquiry. 
But once that is accepted, it must follow 
that the presumption under 8. 96.1 is of 
the oorreobnesB of the title so entered and 
not merely of the fact that it was asserted 
on the date of the application for muta. 
tion. The lower Appellate Court, as ll 
have said, has brushed aside these entries 
aud the learned Judge holds that be can 
attach no importance to them “in the 
absence of satisfactory proof that Syed 
Gaffor bad partitioned his property during 
his lifetime’. This does not place the bur. 
den of proof aright, so I have to revise 
these findings. 

***** 

The appeal succeeds. The decrees of the 
lower Courts are set aside and a decree dis. 
missing the plaintiffs claim with costa in 
all the three Courts will now be drawn up. 

S.O./r.k, Appeal succeeds. 
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Pollock j. 

Laxmanrao Parashram DeshmuJch 

Applicant. 

V. 

Emperor. 

Mm Criminal Appln. No. 46 of 1937, 
Decided on 24th June 1937, from order of 

Nagpur, D/. 8th March 

1937* 

Criminal P. C. (1898), S.. 369, S61-A - 
Review — S. S61-A confers do power of 

Onn^t Inherent power in the High 

a ^ indgment In a criminal 

S'loh power on 

i ^ Oudh 402 and 

air 1928 hah 

A 7 R 29 S 6 Oudh 219 and AIR 193S Pat 426, 
Bel. on. [P 76 011 

B. B. Mandlekar — for Applicant. 

Order. This is an applioation for re¬ 
view of an order passed by me in a orimi- 
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nal case. Ib has been argued that S. 661. A, 
Oriminal P. 0., gives this Court power to 
review its order passed in a oriminal oase. 

S. 369 of the Code provides that there 
shall he no review in oriminal oase and 
S. 561. A merely provides that nothing in 
this Code shall be deemed to limit or 
afiteob the Inherent power of the High 
Court. 

1 have been referred to the deolsion in 
3 Luck 680^ holding that 8. 561.A gives a 
power of review in oriminal oases. 1 res. 
peotfully disagree with that deoieion, 
which was partly based on the decision in 
A 1 B 1927 Lah 139^ whiob has since 
been overruled. In my opinion there 
□ever was inherent power in the High 
Court to alter or review a judgment in a 
criminal oase, and S. 561. A will therefore 
not oonfer snoh a power on the High Court. 
I may refer to the decisions in 10 Lah 1,^ 
61 Cal 165.* A I B 1935 All 466,® 12 Luck 
30^ and 14 Pat 392.^ No application for 
review therefore lies and the application 
is dismissed. 

B.D./b.e. Applioation d ismissed. 

1. Emperor v. Shiva Datta, A I B 1938 Oadb 
402=111 I 0 678=29 Or L J 893=3 Luok 
680=6 OWN 641. 

'2. Matbra Das v. Emperor, A I B 1937 Lab 189 
=99 I 0 1039=28 Or L J 989. 

3. Baju V, Emperor, A I B 1928 Lah 469=110 
I 0 931=10 Lab 1=39 Or L J 669=80 
P L B 947. 

4. Dabo Bank v, Emperor, A I B 1993 Oal 670= 

1938 Or 0 1481=146 I 0 937=84 Or D J 
1100=61 Oal 166=88 O W N 36. 

6. Baowari Lai v. Emperor, A 1 B 1986 All 466 
=1986 Or 0 607=167 I 0 1044=86 Or L J 
1986=67 All 867=1686 A L J 817. 

6. Bam Jas v. Emperor. A I B 1936 Oodh 919= 

1986 Or O 844=160 I 0 969=37 Or L 7 862 
19 Laok 80=1686 OWN 194. 

7. Fern Mahton v. Emperor, A I B 1936 Pat 496 

=1985 Or 0 1198=169 I 0 941=87 Or L J 68 
=14 Pat 869=16 P L T 683. 
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Vivian Bosb J. 

Seth Dawood Haji Ibrahim Kaohhi — 

Deoree.holder — Applioant. 

V. 

Bampraiad Oangapratad Bania *— 

Surety Non.Applioaot. 

Civil Bevision Appln. No. 683 of 1936, 
Daoided on 12th Augoet 1987 from order 
of Small Oaasa Oourt, Betol, D/. 16th 
Angnst 1986. 

U) CivU P. C. (1908), 8.14S>>Ambigullr 111 
•arekv bond—Coailructiea, 


If there is any ambiguity in the words of a 
surety bond, the bond must be oonstrued in the 
light of the order direotlng the security to be 
given '.AIR 1934 Cal 569, Foil. [P 76 0 2] 

❖ (b) Civil P. C. 0908). S. 145-Surety 
bond under S. 17 (1), Provincial Small Cause 
Courts Act — Decree set aside and new decree 
passed Surety cannot be proceeded against 
under S. 145. 

Where a surety bond is futnlebed to set aside an 
ex parte decree under B. 17 (1), Frovinoial Small 
Oause Goucts Act, and the decree ia set aside 
and a new decree passed, the surety is not liable 
and oannot be proceeded against under 8. 146, 
Oivilp. 0. [P 76 0 11 

K. B. Tare — for Applicant. 

J. P. Dwivedi — for Non.applicant. 

Order. — The applioant before me 
obtained an ex parte decree against one 
Jagannath in the Court of Small Causes 
at Betul on 20th December 1932, The 
judgment*debtor thereupon applied to have 
the ex parte decree set aside under S. 17 
(ij, Provincial Small Cause Courts Act, 
and produced the non.applioant as a 
surety. The ex parte decree was set aside 
and after trial a fresh decree was passed. 
The applioant now applies in execution 
under 8. 145, Civil. P. C., against the non. 
applicant surety. The lower Court holds 
that the non.applioant is not liable because 
under the terms of the surety bond be 
stood surety only till the delivery of judg. 
ment. In my opinion this is an impos. 
sibld ooDstruotion of the bond. As there 
is some doubt about the translation, I give 
the original words so far as they are 
material. They are: "Ye jamanat ta faisla 
mukhadama he deta ho.” If there is any 
ambiguity in their meaning, then, as the 
Judges of the Calcutta High Court point 
out in 61 Cal 890^ at p. 892, quoting a 
decision of their Lordships of the Privy 
Council, the bond must be oonstrued in the 
light of the order directing tba security to 
be given. As the order in this oase was 
passed under the proviso to 8. 17 (U, Pro. 
vinoial Small Cause Courts Act, the bond 
must be construed in the light of those 
provisions. The proviso states that when 
there is an application for setting aside an 

ex parte decree the applicant shall 
at the time of preBeotlog hio applioation . . • give 
BeoQclty to the eatiefsotlon of the Oouct for the 
performanoe of the decree. 

The question is, what decree does that 
mean ? An ex parte decree or a decree 
which ifl later passed in the oase. The only 
decree referred to in t he commencement 

1. Uoheodranath Banerjl v. Batlabohandra, 1984 
Oal 669=160 1 0 986=61 Oat 890. 
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of the proviso is an ex parte deoree and 
therefore vvhen the later sentences of the 
same proviso refer 'to the decree’ it can 
only mean the ex parte decree which has 
been referred to in the earlier part of the 
proviso. If that decree is set aside, it fol. 
lows the surety is discharged, for, under 
S. 17 (2) the only manner in which the 
surety may be proceeded against is that 
provided by S. 145, Civil. P. C., and that 
allows the decree “to be executed against 
the surety”. If there is no decree under 
which he can be held liable it is obvious 
he cannot be proceeded against. 

Section 17 (1) states that the procedure 
prescribed in the Code of Civil Procedure 
shall, save in so far as is otherwise pro¬ 
vided by that Code or by the Small Cause 
Courts Act, apply in all proceedings in the 
Small Cause Courts. Therefore it is rele. 
vant to construe the proviso to S. 17 (l) 
in the light of similar provisions in the 
Code of Civil Procedure. When we com. 
pare this proviso with the provisions of 
O. 38, Hr. 2 and 5. the dififerenoe between 
them becomes apparent at once. B. 2 
provides that the surety bond shall be for 
the satisfaction “of any decree that may 
be passed against him in the suit”. The 
second Buie also makes it clear that the 
security is for a decree which may be 
passed in the future. Since the ex parte 
decree here was set aside the surety was 
discharged. I therefore uphold the order 
of the lower Court though not for the 
reasons given by it and dismiss this appli. 
cation for revision with costs. Counsel’s 
fee Bs. 10. 

S.O./R.E. Application diitniised. 
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Grille J. 

Daitatraya Govindrao Pakode 
Applicant. 

V. 

Emperor. 

Criminal Bevn. Appln. No. 291 of 1931 
Decided on 13th September 1937, froE 

mV 

...n ... d...,.ble b„, BO, compSl.',, J 

P.rt, w.nt.n, to . 0 , , J 

dr.w.1 mu.t .how iojudiciou. u.o of dU^ro 
lion in giving content. "■■ere 


Heaeone no doubt for giving permission to with¬ 
draw a oase are desirable, but to ssj that they 
are eseentlal is overstating the law. The Crimi¬ 
nal Procedure Code makes no suoh requirement, 
and ODoe the coneeut of the Court is given, it rests 
on the party applying to have this decision set 
aeide to show that the oonsent was given in dis¬ 
regard of the judicial exercise of the discretion 
which the Magistrate bad, to give bis oonaent tc 
the withdrawal : A I B 1929 Cal 329, Bel. on. 

[P 77 0 1] 

(b) Criminal P. C. (1898), S. 494 — With- 
drawal of case — Content of Magiatrate ia 
etsential {Obiter), 


From the mere faot that the polioe have applied 
under 8 . 494 for withdrawal, the Magistrate is 
not bound to allow the case to be withdrawn. 
His consent is not immaterial and he must exer¬ 
cise discretion in the matter. [p 77 0 1 ] 

T. J. Eedar — for Applicant. 

D. T. Mangalmoorti — 

for Non.applicant. 

Order. One Sidheshwar Balkrishna 
had been the agent of one Dattatraya for 
a number of years and was prosecuted 
under 8. 409, I. P. C. for having misappro¬ 
priated certain sums of his master’s money 
during the year 1930. After a number 
of prosecution witnesses bad been exa- 
mined and before a charge was framed, 
the prosecution put in an application to 
withdraw the case under S. 494, Criminal 
P. C. The Magistrate then passed the 
following order : 


The accused being in the service of Dattatraya 
as bis agent has been alleged to have miBappto- 

®‘**®*^ amount of his maeter In 
1930; hence he hae been prosecuted under 8.409, 

u‘ withdrawn the case; 

hence the accused is discharged under 8 , 491 (a). 

Criminal P* 0. All the account-books, eto. should 
bd reiutDed to Dattatrajae 


Dattatraya then filed an application in 
revision in the Sessions Court at Amraoti 
and the Additional Sessions Judge came to 
the oonoluaion that although no reasons 
had been given by the Magistrate, the 
iscbarge was not, to nse his own words, 
altogether bad in law", and on going 
through the record he came to the eon- 
elusion that there were adequate reasone 
for discharging the accused. The other 
point taken, namely that the Circle Inspec¬ 
tor who asked for withdrawal of the pro¬ 
secution had no authority to make the 
request was also held against the appli¬ 
cant and the application was dismissed 
summarily. 


An application in revision against this 
order has now been made before me. The 
point of the competency of the Circle 
Inspector to file an application to with, 
draw 18 easily met. It is clear from 
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S. 495, Criminal P. 0., that an ofiSoer of 
the police not below a certain rank which 
the Local Government is to prescribe is 
entitled to conduct the prosecution and is 
therefore, by the same section, entitled to 
make an application for withdrawal. The 
lowest rank prescribed by the Local Gov- 
ernment is that of the Sub-Inspeotor. A 
Circle Inspector is above that rank, and 
his appearance in the case under the 
instructions of the District Superintendent 
of Police to apply for withdrawal is suffi. 
oient to enable him to present the applies- 
tion. Numerous oases have been cited to 
show that reasons must be given by the 
Magistrate who, nnder 8. 494, Criminal 
P. 0., gives his consent to a withdrawal of 
the prosecution. These oases are from 
the High Court of Calcutta and from the 
Judicial Oommissioner’s Court, Nagpur. It 
is to be noted that this proposition was 
doubted bySuhrawardy J. in 56 Cal 1023^ 
and the opinions of the High Courts of 
Patna and Lahore and of the Judicial 
Commiaaioner'a Court in Bind are against 
this view. Beasons no doubt for giving 
permission to withdraw a case are desir. 
able, but to say that they are essential is 
In my opinion over.stating the law. The 
Criminal Procedure Code makes no such 
requirement, and once the consent of the 
Oonrt is given, it rests on the party apply, 
log to have this decision set aside to show 
that the consent was given in disregard of 
the^ judicial exercise of the discretion 
which the Magistrate had, to give his 
consent to the withdrawal. 

Had this case come before me direct in 
revision from the Court which passed the 
^ would have been inclined to set it 
aside on the ground that no consent has 
been given and that the Magistrate has 
assumed that because the police have 
applied for withdrawal he was bound to 
jallow the case to be withdrawn. The 
wording of the order implies that the 
Magistrate considered that his ooDseot 
was immaterUl and that there was no 

Jo exercise his discretion in 
the matter. I have on more than one 
oooasion commented on the habit of the 
junior magistraoy and others of accept, 
log applloations and recommendations of 
the po^ without exeroleing their jodioial 
dUoretlon in any way. ThU application 
however la against the order of the Addi. 


** Bmjperor. A I B 1990 Oal t 

=88 OW ^ « 


tional Sessions Judge who had jurisdiction 
either to direct a further inquiry or to 
refuse to direct a further inquiry (see 
29 Nag L B 201),^ and the real question 
before me is whether the discretion of the 
Additional Sessions Judge has been judi. 
oially exercised or no. He has considered 
the facta of the case and has come to the 
conclusion that the application to with¬ 
draw from the prosecution was justified 
and that the permission to withdraw, 
such as it was, was also justified, and 
he refused to direct a further inquiry. 
On the merits of the application I am nob 
prepared to say that his decision was 
incorrect, or that his discretion has been 
unwisely or unjudicially exercised. The 
result is that the application fails and the 
rule is discharged. 

B.D./rk. Appliaation dismissed, 

2. Eaobai^alal v. Baijnath, AIR 1933 Nag 78 
=1933 Or 0 316=143 I 0 77=34 Or L J 619 
=29 N L R 201. 
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Niyogi J. 

Raghoappa Nagappa — Applicant. 

V. 

Balappa Basappa — Non-applicant. 

Civil Hevn. No. 336.B of 1935, Decided 
on llbh December 1936, from decree of 
Senior Small Causes Judge, Basim, D/. 
24bh September 1935. 

Hindu L«w — Widow — Debts —- Debts 
incurred by widow whether secured or un¬ 
secured bind reversioners if they ore of 
• ehareeter binding on husband's estate. 

The debt ioourred by a wido«r, whether eeoured 
or unsecured, biode the reversioners if the debt is 
of a obaraoter which Is binding on the baeband's 
estate. The Hindu law attaches Importanoe to 
the obaraoter of the debt, such as a debt borrowed 
for legal neoesslty or for paying off antecedent 
debts or for the benefit of the estate or for the 
performanoe of obligatory religious oeremonlea. It 
la the character of the debt whloh Is material and 
not whether the debt Is seoured or anseoured : 
AIR 1936 Bom 69 {ff R); 36 Mad 188 and AIR 
1929 Nag 191, Foil, [P 78 0 1, 2] 

V. £. Bajwade and A. Ahmad — 

for Applioant. 

J. Sen — for Non.applicant. 

Order. — This is a defendant's appUoa. 
tion for revision of the judgment of the 
Senior Small Cause Oonrt Jndge, Basim, in 
Small Cause Suit No. 30 of 1935. The 
applicant, Baghoappa, sneoeeded as rover, 
sioner on the death of Mt. Sonabai who 
had exeoated a bond on 12th April 1930 
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for Bb. 300 in favour of the plaintiff. The 
lower Court held that the sum of Be. 300 
■was required by her for purposes which were 
binding on the estate which devolved on 
her from her husband, and decreed the 
claim iu full. 

It is urged on behalf of the applicant 
that the evidence as to payment of Bs. 10 
on 7th April 1933 is obscure and unsatis- 
factory. The importance of this payment 
lies in the fact that it serves to extend the 
period of limitation which otherwise would 
expire on 12th April 1933. It is true, as 
some witnesses say, that the widow was 
not keeping good health for some time 
previously, but that is a circumstance 
which creates a suspicion that cannot pre. 
vail against the positive evidence on the 
record that she had actually paid Es. 10 to 
her creditor, and that she endorsed the 
payment on the back of the bond, and 
affixing her finger mark. 

Much vigorous argument was addressed 
on the point whether an unsecured debt 
incurred by a widow could be enforced 
aeainet the reversioners. Beference is 
made to 52 Bom 642^ and A I B 1933 Nag 
285.® No doubt the Bombay High Court 
took the view that a debt incurred by a 
widow unless it was charged on the estate 
was not binding on the reversioners; but 
as appears from the recent case, 60 Bom 
311.® the Bombay High Court has depart, 
ed from that view and has come in line 
with the views of the Madras High Court 
{see 34 Mad 188)^; and of the Nagpur Judi. 
oial Commissioner’s Court in A I B 1929 
Nag 191.® Personally, I have always held 
the view that the debt, whether secured 
or unsecured, must bind the reversioners 
if the debt was of a character which was 
binding on the husband's estate. The 
Hindu law attaches importance to the 
character of the debt such as a debt 
borrowed for legal necessity or for paying 
off antecedent debts or for the benefit of 
the estate or for the performance of obli. 
gatory religions ceremonies. It is the 

1. Bbagwantrao Abaji y. Bamnath Eaniram, 
AIR 1928 Bom 810=111 I 0 704=62 Bom 
642=80 Bom L R 881. 

2. Btiniwasiao ▼. Baba Bam, AIR 1933 Nae 
286=146 10 860. 

3. Dhocdn Teshwant ▼. Mishillal Sarajmal, 
AIR 1936 Bom 69=160 I 0 1046=60 Bom 
311=38 Bom L R 6 (P B). 

4. Yeerabadra Iyer v, Manidaga Naohlat, (1911) 

84 Mad 188=8 I 0 1072=21 M L J 320. 

6 . EoDgfiki V. Easdaji, AIR 1929 Nag 191=117 
I 0 266. 


character of the debt which is material and 
not whether the debt is secured or un. 
secured. Therefore the only question which 
called for determination in the lower Court 
was whether the debt which had been 
borrowed by Mt. Bonabai was required for 
purposes connected with the management 
or the preservation of her husband’s estate. 

There is sufficient evidence on record to 
sustain the lower Court’s finding that she 
required Bs. 125 for purchasing a pair of 
bullocks and a further sum of Bs. 125 to 
pay off the arrears of her servant Narayan. 
It is pertinent to notice that the property 
which devolved on her from her husband 
was a pan.mala, that is a plantation of 
betel leaves, which could not be preserved 
without the employment of servants; and 
it is indisputable that bullocks would be 
necessary adjuncts. It must therefore 
follow that Bs. 250 out of the debt of 
Bs. 300 borrowed on the bond were snob 
as went either for the benefit or for the 
preservation of the estate. That leaves 
outstanding the item of Bs. 50 about 
which the evidence appears to be some, 
what hazy and discrepant. The witnesses 
are not agreed as to what purpose exactly 
the sum of Bs. 50 was borrowed for. One 
says that it was for repairing a well and 
another says that it was for repairing a 
well and a wall. It also appears from 
their evidence that the well was not 
entirely owned by the widow, and it is not 
clear how much she would have required 
for its repairs. I would therefore dis. 
allow the item of Bs. 50. 

It was faintly argued that in the bond the 
widow stipulated that the debt would be 
binding on her estate and her heirs and an 
argument of a highly technical character 
was sought to be erected on this recital in 
the bond by saying that what she meant 
was that it was binding on her personal 
estate and on her personal heirs. It has 
not been shown that she bad any personal 
estate of her own, and in the absence of 
any proof that she had a personal estate 
it must be presumed that “by her estate” 
she meant the estate which had devolved 
on her from her husband.” The result is 
that the lower Court’s decree is varied by 
reducing the amount decreed from Bs. 60(1 
to Bs. 500. The applicant will bear the 
costs of this application. Counsel's fees 
Bs. 25. 

A.Xi./r.E. 


Decree varied* 



1938 


Daulatbam V. Panna Shawbbu (Vivian Bose J.) Nagpur 79 


A. I. fi. 1938 Nagpur 79 

Vivian Bose J , 

Daulatram Nanakram Ealar — 

Appellant. 

V. 

Panna Shambhu Mali and another — 

Bespondents. 

Second Appeal No. 363 of 1934, Decided 
on 16th Pebrnary 1937, from appellate 
decree of Diat. Judge, Hoahangabad, D/- 
16th April 1934. 

Mortgage~Forecloture*~Portion of mort* 
gogo security excluded by opcretion of law — 
Mortgagee can enforce bit whole charge 
against rest* 

The mortgagor le bound to pay hie debt, and 
when the interesta of third parties do not inter- 
'veno and when the mortgagee has not obtained a 
portion of the mortgage securitj for himeelf, then 
the mortgage money Is enforolble against every 
portion of the mortgaged property, and the mere 
faot that a portion of it happens to be excluded 
from the mortgage seourity by operation of law 
oannot afieot the mortgagee’s right to enforce his 
whole charge against the rest A I B 19S6 P G 
801 and A I B 1928 Nag 41, Bel. on. [P 79 O 9] 

M. B. Kinkhede and A. E. Kulkarni — 

for Appellant. 

N. T. Mangalmoorti— for Respondents. 

Judgment.—The suit out of which this 
appeal arises is for foreclosure of a mortgage 
dated 26th May 1915, for Rs. 360, executed 
by the defendants' father, Shambhu, in 
favour of the plaintiff’s father (Nanakram) 
and brother (Kundanlal). The defence, so 
far as it is relevant now, was that the 
mortgage was fully satisfied by the mort. 
gagees taking the materials of the mort¬ 
gaged house, together with Rs. 76 in cash 
from the mortgagor in full satisfaction of 
the noortgage. Both tbe lower Courts held 
that the materials of the bouse were sold, 
and that they fetched Rs. 76 and that 
this Bum was credited by tbe mortgagees 
towards reduotlon of tbe principal debt 
due under the mortgage. They disbelieved 
the defendants story that Bs. 76 bad been 
paid in cash In addition to the price of the 
materials^ In addition to this, the mortgage 
u also BMd to have Included an ordinary 
tenancy field and some guava trees stand, 
log on it. The mortgagor objected that the 
mortgage was invalid because the document 

since it 

inoluded this field and the trees. The lower 
Appellate Court held that the field bad not 
been mortgaged, but that the trees had 
been, and remanded tbe ease for a finding 
as to whs^er tbe trees ware held on a title 
dlfforenk from that of the land. After 


remand both the lower Courts held that 
tbe trees formed a part of tbe ordinary 
tenancy bolding, and consequently they 
held that registration of the document was 

invalid, and so dismissed tbe plaintiff’s 
claim. 

The plaintiff appealed here, and it is now 
agreed that, under the Privy Council ruling 
reported in I L R 1936 Nag 104 ^ the 
mortgage was valid but that the trees 
must be excluded from it. This raises a 
question as to whether tbe mortgagor is 
entitled to a proportionate reduction of the 
mortgage money. I confess I am unable to 
see why this should be. No question arises 
here about the interest of any third party, 
and, as between mortgagor and mortgagee, 
there can be no question of contribution 
This rule is to be found in Ghosh’s Law of 
Mortgage (Edn. 5, Vol. 1. p. 399). The 
mortgagor is obviously bound to pay his 
debt, and when the interests of third 
parties do not intervene and when the 
mortgagee has not obtained a portion ofl 
the mortgage seourity for himself, then it; 
is clear tbe mortgage money is enforoible 
against every portion of the mortgaged 
property, and the mere faot that a portion 
of it happens to be excluded from the 
mortgage security by operation of law can. 
not affect the mortgagee’s right to enforcei 
his whole charge against the rest. 

Although this question was not expressly 
decided by their Lordships of the Privy 
Council, it is to be observed that they 
enforced the entire claim against the rest 
of the property. This also seems to have 
been done in 23 N L R 174.^ although 
there is a sentence on page 177 which 
states that Rs. 150 of the principal amount 
was to be excluded from the decretal 
amount. Bnt what tbe learned Judge said 
was that this was to bo done because he 
upheld the finding of tbe Sub. Judge that 
the defendants were not liable for this 
sum. He does not say that the mortgagors 
were entitled to a proportionate rednotion 
because a part of tbe mortgage seourity 
was excluded from the scope of tbe decree. 

The other question which arises because 
of this faot is tbe one considered in the 
lower Court. As 1 have said, the mortgagee 
purchased a part of tbe materials of tbe 
mortgaged bouse, but as I have also pointed 

1. Panhrsm Balajl Deihmckh t. Aflaram, A 1 B 

1986 P a 801=164 I 0 846=1 L B 1986 Nag 

104 (P 0). 

9. Narayan t. Bfabadao, A I B 1098 Nag 41=104 

X 0 648=98 N L B 174. 
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oat, he credited the price of these materials 
towards a reduction of the principal. 
Consequently the mortgagor is in a much 
better position than he would have been if 
there had been a proportionate reduction 
of the mortgage debt. In that view it is 
unnecessary to decide whether there can 
be an oral release of a part of the mortgage 
security without a proportionate reduction 
of the debt and also whether such a release, 
if not allowed by law, could be validated 
either by part performance or estoppel. 
These were the grounds upon which the 
learned District Judge proceeded; but it is 
unnecessary to go into them here. 

The result is that the appeal succeeds, 
etnd a fresh decree will now have to be 
drawn up. The trees in dispute will be 
excluded from the mortgage security, ^and 
a decree will now be passed on the basis of 
the accounting given in the decree of the 
first Court before remand dated 26th 
November 1930. The due date fixed under 
that decree is 2l8t May 1931. A fresh 
date will now be fixed six months hence. 
Interest from 21st May 1931 till the date 
now fixed will run at eight annas per cent, 
per month. The respondents will pay the 
costs of this appeal and also the costs in 
the lower Appellate Court. 

S.o./r.k. Appeal succeeds. 
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Stone C. J. and Niyoqi J. 

Bamkaran Bondru — Appellant. 

V. 

Surajmal Kanhaiyalal and another — 

Respondents. 

Second Appeal No. 362 of 1934, Decided 
on 7th October 1936, from appellate de. 
ores of Diet. Judge, Hoshangabad, D/. 31st 
March 1934. 

(a) C. P. Tenancy Act (1 of 1920), Sa. 6, 
105 — S. 6 require! alteration — Absolute 

occupancy holding pre-empted by landlord_ 

Mortgagee of pre-empted field bringing tult 
impleading landlord pre-omptor—-Pre-emptor 
discharged ~ Mortgage suit decreed --Mort¬ 
gagee purchasing bolding in execution of 
his decree—Suit by mortgagee to recover pos¬ 
session against landlord— Possession of land 
held could not be given, yet he could recover 
pre-emption money lying with revenue 
officer. 

The finbstantlve right of pre-emption given (o 
the landlord under B. 6 (4) |o) is independent of 
the right of any mortgagee of the tenant right and 
is paramount. In addition to this the value of 
the absolute ooonpanoy holding as if It were not 
mortgaged or charged as fixed by the ReTenue 


A.I.R. 

Officer is conclusive and cannot be challenged in 
Oiril Court in view of 8.105 (a). [P 81 O 1, 2] 

But the Revenue Officer has not been given any 
special powers to distribute or diaposa of the depo¬ 
sit made by the landlord- Ooneequently 8. 105 (a) 
will not operate to deprive the Civil Courts of 
their indisputable jurisdiotion to direct bow the 
sum deposited by the landlord should be disposed 
of. [P 83 C 1] 

An absolute oooupanoy tenant’s field was sold 
in an execution of money decree passed against 
him and under 8. 6 the property was pre-empted 
by the landlord at price fixed under 8. 6 (6) free 
of all inoumbrances. A mortgagee of the tenant 
rights brought a suit on hie mortgage after the 
pre-emption proceedings and obtained a final de¬ 
cree thereon in execution of which he purchased 
the field for himself. The landlord was discharged 
from that suit in ooneequeDoe of his having 
asserted bis paramount title under 8. 6. The 
mortgagee thereafter brought a suit against the 
landlord for recovering possession of the field, 
alleging that he not being a party to the pre¬ 
emption proceedings, they were not binding oa 
him and as the landlord was a patty to hie mort¬ 
gage suit and he having failed to redeem the mort¬ 
gage, poBsesaion could be reoovered : 

Held that the mortgagee oould not recover 
possession, as on pre-emption proceedings taking 
place, the landlord took the property free of all 
inoumbranoes and the mortgage or other charge if 
any shifted from the holding and went over to 
the pre-emption price leaving the land free to the 
landlord. But the mortgagee oould recover the 
money deposited in Court which wae only a secu¬ 
rity substituted for land. And the faot that he 
had failed to ask for a decree agaiost the pre¬ 
emption price in his previous suit on mortgage 
oould Dot preclude him from doing so. (Change 
in 8. 6 to remedy defeot suggested), AIR 1934 
Nag 232, Ref. [p 03 o 2] 

(b) C. P, Tenancy Act (I of 1920), S. 6 — 
Notice Notice to iocumbraocer is not 
necessary. 

Seotion 6 does not provide for aotlee to any 
inoumbranoer and hence it ie not Imperative on 
the Revenue Offioer to give a notice to any 
inoumbranoer. (Compulsory issue of notice by 
Revenue Offioer of pre-emptlou proceedings to all 
incumbrancers Is urged by legislative amendment 
of the section). [P 82 0 1; P 83 C 1] 

(c) Mortgage — Purchaser of mortgaged 
property —Purchaser is not personally liable 
— On failure to redeem, right to mortgaged 
property is lost. 

The purobaser of the mortgaged property Is not 
personally liable to pay anything In exoese of the 
value of the mortgaged property. If the purchaser 
of the mortgaged property fails to redeem, be loses 
hie right to the mortgaged property which in the 
case of landlord pre-empting under 8. 6, 0. P. 
Tenancy Act (1920) is the pre-emption money i 34 
All 63 (P C)i A I R 1923 P 0 64 and AIR 
1932 Oal 775, Rel. on. (p 82 0 1, 2] 

(d) Interpretation of Statutes—Statutooust- 
ing jurisdiction of Civil Court must be 
strictly construed. 

Statutes ousting jurisdiotion of the Civil Courts 
must be very strictly construed. The Civil Courts 
must be presumed to have powers except to the 
extent that they have been taken away expressly 
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by some other statute. It must be presumed that 
the Legislature does sot alter the law beyond 
what it explicitly declares either by express words 
or by necessary implication : A I R 29‘J6 Nag 212 
ond AIR 1930 Nag 205, Rel. on. [PdS 0 S; 

P 83 0 1] 

M. K. Bobde and K. B. Tare — 

for Appellant. 

K. B. Sheorey — for Respondents. 

Judgment, — This appeal arises out of 
€t suit to recover possession of an absolute 
occupancy field No. 10 of mouza Nimsari. 
The facts which led to the suit are as 
lollows : The plaintiff was a mortgagee of 
the field in suit along with another field, 
both of absolute oooupancy tenure, under a 
mortgage dated Slst January 1917 exe. 
outed by the tenant to secure a debt of 
Bs. lOO. The plaintiff obtained on the 
basis of the mortgage a final decree for 
sale in execution of which the field in suit 
was sold and the plaintiff became the 
purchaser : that was in 1930. After the 
plaintiff's mortgage but before bis purobasa 
in execution, the field in suit was brought 
to sale by a creditor of the tenant in exe- 
oution of a simple money decree which he 
obtained in Civil Suit No. 71 of 1920. The 
field was purchased by one Sitaram for 
Bs. 525 in 1922. The landlord exeroiaed 
his tight of pre-emption under 8. 6, C. P. 
Tenancy Act, 1920, in the Court of the 
Subdivisional Officer, Harda, who in ao. 
oordanoe with 8. 6 (5) of that Act fixed 
the value of the absolute occupancy right 
free of all incumbranaes at Bs. 1475. To 
these proceedings the plaintiff was not a 
party; nevertheless he made an appeal to 
the Deputy Oommissioner who fixed the 
value of the holdiag as if it were uneocum- 
bered at Bs. 1430. The landlord appealed 
to the Oommissioner but without success- 
thereon he filed a third appeal before the 
Oovernor.iQ.OouQoil and succeeded in get. 
ting 8 D. 0.*a order in his favour restored. 
The Hon'ble the Home Member in his 
order observed that the 8. D. O.'s order 
-did not bind the plaintiff who was a mort. 
.gagee and that it was open to him to 
enforce his rights in any way he thought 

fit. 

It is pertinent to notice here that it 
was after the pre-emption proceedings that 
the plaintiff filed his mortgage suit in 1929. 
In that suit the Landlord Harbaz (defen¬ 
dants 2 and 8 in this ease are his legal 
representatives) was dleoharged from the 
solt in ooDsequenoe of bis having asserted 
hts paramoont title as the landlord. In 
that snib one Important (aot seems to have 
1988 Kill A 19 


escaped the notice of all parties, namely 
that as a result of the pre.emption made 
by the landlord, the original security bad 
been converted into the pre-emption price 
so that the mortgage was lifted from the 
land and became attached to the pre¬ 
emption price. In these oircumstanoes tbe^ 
sale of the holding in pursuance of the 
final decree for sale could not convey any 
interest in the holding to the mortgagee- 
purchaser. Consequeutly his present suit 
to recover the holding is obviously mis- 
conceived. Both the Courts below after 
considering all the facts were driven to this 
conclusion with the result that the suit 
was dismissed. 

The plaintiff has preferred this appeal. 
A vigorous argument is addressed on bis 
behalf to show that the pre-emption pro. 
oeeding to which he was not a party did 
not affect bis right as a mortgagee and 
that the landlord, who was made a party 
in the mortgage suit, having refused to 
redeem the mortgage the plaintiff was 
entitled to possession of the land. Much 
capital is made out of the observations 
made by the Hon'ble the Home Member 
in his order. Our attention is also invited 
to a case reported in 31 N L B 315^ in 
which it was held that when a mortgagee 
is not made a party to the pre.emption 
proceedings, be is not hound by the result 
of the proceedings. The terms of sub-s. 5 
of 8. 6 leave no room for doubt in our 
mind that the value of the absolute ooou- 
panoy right free from incumbrances as 
fixed by the Revenue Officer is conclusive. 
8. 6 (4) (o) gives the landlord a substan. 
tive right of pre emption when an abso- 
lute occupancy boldiug is sold in execution 
of a decree obtained by any person other 
than the landlord. That right is indepen. 
dent of the right of any mortgagee of the 
tenant right and is paramount. In addi. 
tioD to this, the value of the absolute 
occupancy bolding as if it were not mort¬ 
gaged or charged as fixed by the Revenue 
Officer is oouclusive and cannot be cbal- 
lenged in Civil Court in view of S. 105 (a), 
0. P. Tenancy Aot, 1920. It is relevant 
to notice that the landlord had also a 
right to pre-empt the tenant right when 
the holding had been purchased by the 
plaintiff in execution of bis mortgage 
decree for sale in 1930 as the mortgage 
though made without bis oonourreoce was 

1. Qaneshrao v. Madhorao, A I B 1984 Nag 989 
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effeotive against him. The landloid in 
any event was entitled to purchase the 
bolding leaving the mortgagee to ^ork out 
bis rights against the pre-emption price 
only. When the Subdivisional Officer 
fixed the pre-emption price without notice 
to the mortgagee, he had immediately one 
course open if he thought that the order 
v^as illegal. That was to move the 
superior Bevenue Authorities. He fol¬ 
lowed that course but he failed in the 
highest Bevenue Court which confirmed 
the S. D. O.’s order and left him to seek 
his remedy otherwise. Now where can 
he get his remedy ? It can be only in the 
Civil Court, but the Civil Court is precluded 
under 8. 106 (a), C. P. Tenancy Act, 1920, 
from interfering with the 8. D. O.’s order 
fixing the value of the bolding unless it is 
clearly shown that either the S. D. O. bad 
no jurisdiction to fix the price or that the 
procedure followed by him was flagrantly 
illegal. It is true that the plaintiff was 
not given a formal notice of the proceed, 
ings, but it is evident from Ex. F-19 that 
the 8. D. O. was aware of the existence 
of the mortgage in plaintiff’s favour. 8. 6 
does not provide for notice to the enoum- 
branoers and it was therefore not impera. 
tive on the officer to give any notice to 
the plaintiff. Can the 8. D. O.'s order be 
declared illegal because he omitted to do 
what the law never imposed any oblige, 
tion on him to do ? We are therefore 
unable to see how (without overlooking 
the decision reported in 31 N L B 315^) 
on the facts of the present case we can 
bold that the order in the pre-emption 
proceedings was not binding on the 
plaintiff. 

But it is urged that the effect of the 
Hon’ble the Home Member’s order was to 
convey the holding to the landlord subject 
to the plaintiff’s mortgage. That order 
if BO interpreted would be contrary to 
B. 6 (6), C. P. Tenancy Act of 1920 which 
clearly lays down that a Bevenue Officer 
should fix the value of the right in abso. 
lute occupancy holding as if it were not 
mortgaged or charged and that if the land¬ 
lord is put in possession under sub s. 6 
the mortgage debt or charge sbali be a 
charge on the purchase money in exonera¬ 
tion of the land. This oontention must 
therefore be overruled. There is also 
another consideration against the appel¬ 
lant’s contention and it is that even on 
the assumption that the landlord pnr- 
johased the holding subject to the plain¬ 


tiff’s mortgage, the purchaser of the mort-i 
gaged property is not personally liable to 
pay anything in excess of the value of the 
mortgaged property. If the purchaser of 
the mortgaged property fails to redeem,, 
he loses his right to the mortgaged pro¬ 
perty which in this case is not the holding 
but the pre-emption price. If authorities 
are needed to support the proposition that 
subsequent transferee or a mortgagee of 
the mortgaged property does not become 
personally liable to pay, we may refer to 
34 All 63,2 26 C W N 771® and 59 Cal 
1314.* 


In such cases as the present the pro. 
blem which in the interests of justice de¬ 
mands solution is whether the Civil Courts 
are entirely powerless to afford the mort- 
gagee such relief as be is clearly entitled 
to get under the law governing the mort. 
gages. The patent injustice, which entails 
on the mortgagee, is glaringly illustrated 
by the order of the Hon’blo Home Mem. 
her in this case and the judgment of 
Pollock J. referred to above. The ques¬ 
tion is indeed easy if the mortgagee pleads 
in the Civil Court that the Revenue Offi¬ 
cer s order fixing the value of the tenancy 
holding was obtained by fraud or oollusioD 
or was ultra vires : see 8, 44, Evidence 
Act. But even when no such plea is 
raised, it appears to us that the Civil 
Courts are not powerless to administer 
proper relief to the mortgagees in the cir- 
oumstanoes snob as the present. It ie 
a well known rule of law that statutes 
ousting jurisdiction of the Civil Courts 
must be very strictly construed : 53 Bom 
819;® 9 Lah 504;® 8 Pat 122;^ AIR 1926 

Nag 212® and A I R 1930 Nag 206.® The 

CWl Courts mast be presumed to have 




13 I C 304=39 I A 7=9 A L J 37 (P 0). 

3. Nanku Prasad Singh y. Kamta Prasad Singb, 
AIR 1928 P 0 64=96 I O 970=26 0 W N 
771 (P 0). 

4. Faiakrlsta Pal v. Jagannath Marwari. AIR 

1932 Cal 776=140 I 0 788=69 Oal 1314=36 
OWN 709=66 0 L J 187. 

6 . Gnlam Husain Laljl v. Olata D’Souza. AIR 
1929 Bom 471=190 I 0 834=63 Bom 819= 
31 Bom L R 988. 

6 . All Muhammad v. Hakim, AIR 1920 Lab 

^ ° 748=9 Lah 604=29 P L R 396 

(F B). 

7. ^Ideo Das Birla v. Lai Nllmsninath Sahl 
Deo, AIR 1928 Pat 616=120 I 0 766=16 
P L T 646=8 Pat 122. 

90°I 0*379 ^ ^ ® 

Chindya, AIR 1930 Nag 206=19a 


1988 BAMEABAN BOII^DBU V. SURAJMAL EANHAIYAIi4L Nagput 83 


powers except to the extent that they have 
been taken away expressly by some statute. 
It must be presumed that the Legislature 
does not alter the law beyond what it 
explicitly declares either by express words 
or by necessary implication. Now let us 
see to what extent S. 6, 0. P. Tenancy 
Act, impinges on the powers of the Civil 
Courts. It says that the landlord claiming 
to pre-empt should apply to the Bevenue 
Officer (sub-s. 4). Then it confers power 
on the Bevenue Officer to fix the value of 
the holding as if it were unencumbered, 
and shifts the burden of the mortgage 
from the land to the purchase money (sub. 
8. 5): and lastly it requires the landlord to 
deposit the amount of the purchase money 
fixed by the Bevenue Officer. There it 
stops. It must therefore be noted that the 
Revenue Officer has not been given any 
special power to distribute or dispose of 
the deposit made by the landlord. Any 
order passed by the Bevenue Officer in this 
behalf lies beyond the scope of the special 
powers of the Bevenue Officer and con. 
sequently S. 105 (a), C. P. Tenancy Act, 
will not operate to deprive the Civil Courts 
of their indisputable iurisdiotion to direct 
how the sum deposited by the landlord 
should be disposed of. Any order affecting 
the disposal or distribution of the deposit 
made by the Bevenue Officer is therefore 
liable to be reviewed in Civil Courts as to 
its legality in view of the ascertained rights 
of the several claimants. To obviate un. 
necessary litigation in Civil Courts, the 
Legislature may well consider the advis. 
ability of making it imperative on the 
Bevenue Officer to issue notices to all en- 
oumbranoers and others interested in the 
tenant right. To pass an order behind the 
back of the person who is to be affected 
by it is contrary to the fundamental rule of 
audi alteram partem. The inequity is all 
the greater when the party is deprived of 
his common law right of recourse to Civil 
Courts as 8. 106 (a), O. P. Tenancy Act. 
does. It Is true that the order is capable 
of being set aside on proof of fraud and 
oollusioD, but it is by no means easy to 
prove fraud aud collusion. We hope that 
the Legislature will in course of time 
remedy the defect in 8. 6. 0. P. Tenancy 
Act, and thereby put an end to this patent 
Injostioe. 

In the state of the law as pointed out 
Above, the Civil Courts must exercise their 
^onbted power to relieve the parties 
nom Injostioe* That they oan do by vary. 


ing the Bevenue Officer's order disposing 
of the pnrohase money (as being ultra 
vires) without interfering with the pre¬ 
emption price fixed by the Bevenue Officer 
which is intra vires and therefore nob to be 
interfered with by a Civil Court. The 
plaintiff therefore has only one alternative 
remedy, that is to recover bis mortgage 
debt from the pre-emption price which he, 
in fact, ought to have claimed in bis morb. 
gage suit. The question is whether the 
plaintiff is entitled to that relief in this 
suit which purports to be one to recover 
possession. We are oonsoioue of the com- 
plexlties of the situation in that the suit 
is not for recovering money but for recover, 
ing land. This relief was not asked for in 
the mortgage suit where it was open to 
the plaintiff to do so, and that the other 
persons interested in the holding as land, 
lord, namely the fathers of the two defen. 
dants, are not arrayed as parties in the 
present suit, but notwithstanding these 
diffioulties, we are decidedly of the opinion 
that the justice lies on the side of the 
plaintiff and be must be given such relief 
as be is found entitled to get on the facte 
proved in the case. The fact that he failed 
to ask for a decree against the pre-emption 
price in bis previous suit cannot preclude 
him from recovering that money which is 
only a security substituted for land. He 
would have the same right in respect of 
this sum as he would have in respect of 
the land. The Courts below being conscious 
of the plaintiff’s right recorded their opi. 
nion that the plaintiff should file a sepa. 
rate suit. The absence of the other parties 
interested in the bolding as landlords is 
immaterial because the pre-emption price 
was appropriated by Harbax who was the 
lambardar and was the predeoessor-in. 
interest of the defendants in the present 
case. Out of the total pre-emption price of 
Bs. 1475, Bs. 525 were paid to the execu¬ 
tion purchaser and Bs. 950 were allowed to 
be appropriated by the lambardar towards 
the satisfaction of bis own subsequent 
mortgage. This the lambardar was nob 
entitled to do, as he was bound by the 
plaintiff’s mortgage which became attached 
to that money after hie pre-emption. It is 
therefore obvious that Harbax was liable 
to pay Be. 960 to the plaintiff. Harbax is 
dead and the defendants who are respon¬ 
dents in this appeal are his represents, 
tives. It would be but right that they 
should be made to pay this amount to the 
plaintiff who alone is entitled to it. 
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We therefore eet aside the lower Appel¬ 
late Court’s decree aud direot that the 
defendants.respondents do pay Bs. 950 to 
the plaintiff-appellant. In view however 
of the wrong stand taken by the plaintiff 
throughout the litigation, we are of the 
opinion that the plaintiff is not entitled to 
any costs. We therefore order the parties 
to bear their own costs as incurred. 

B.d./r.k. Decree set aside. 
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Stojse C. J. and Vivian Bose J. 

Hargovind Dullabh Jiwan —Appellant. 

V. 

Kikabhai Rahimatullah and another — 

Respondents. 

First Appeal No. 137 of 1934, Decided 
on 9th March 1937, from decree of Addl. 
Sub.Judge, First Class, Nagpur, D/- 30th 
June 1934. 

(a) Criminal P. C. (1898), S. 133-Nature of 
order. 

A oonditlonal order under 8. 133 does not 
amount to iojunotion. [P 86 0 3) 

(b) Limitation Act (1908), Art. 36—Slander 
of goods and title—Person making falie state* 
meat ai to habitability of certain bouse and 
diMuading people from taking it on rent, is 
lieble in tort—Art. 36 eppHes to such action. 

Where a person dissuades other persons from 
taking a certain building on tent by making false 
statements as to habitability and safety of the 
building, the person so representing is liable In 
tort, the tort being analogons to slander of title 
and falling within the broader desorlptlon of inju. 
cions falsehood. The action ia one for miefeas* 
anoe independent of contract and Art. 86 applies 
to such action: AIR 1926 Cal 767, Rel, on* 
AIR 2930 Bom 672, Disting.V? 6603; PS'iO ij 

(c) Tort—Trespass—Complaint beforeCourt 

for order for compelling plaintiff to pull 
down his building — Condilienal order bv 
Court under S. 133, Criminal P. C.— Court 
does not act as agent of complainant-Com* 
plainant does not trespass against plaintiff. 

Where the defendant brings a complaint before 
a Court, designed to seoure an order directloe the 
plaintiff to pull down his building, whereby the 
Court 168 U 66 a ooQditloD&l ordor uoddr fl iqq 
glaring the plaintiff the option either to do 'some' 
thing or sat sfy the Court that he need do noth- 
Ing, at no time is the defendant using the Court 
as hi8 agent to attack the plaintiff's Iroperty and 
it would be wrong In such oiroumstanoes to rLa“d 
the complainant before a Magistrate in a matter 
aubjeot to examination In the Criminal Courts aS 
being a person who Is trespassing against plaintiff. 

(d) Central Provinces Civil Circulars— Cir^ 

ail defenr? dismissed against 


Where there are more than one defendant, each 
represented by separate pleader, and there is a 
simple direotlon in the judgment that the suit is 
dismissed with oosts, only one conneersfee should 
be allowed and the fee is apportionable equally 
among all the defendants. [P 8d C 3; P 87 0 1] 

Sir H. S. Gour and W. H. Dhabe — 

for Appellant. 

R. N. Padhye (for No. 1), M, R. Bobde 
and K. P. Vaidya (for No. 2)— 

for Respondents. 

Jiid^iii6lit.—In the action from the 
decree in which this appeal has been 
brought, the plaintiff claims substantial 
damages in the following circumstances: 
The plaintiff owns a building, and in 1928 
in place of the building standing on the 
site, he built a new building of five storeys. 
The defendants, for reasons which we do 
not find it necessary to enter into, opposed 
the construction of this new building 
nnsucoessfully, and in order to succeed in 
having it removed, they took proceedings 
before the City Magistrate, Nagpur, 
designed to secure an order directing the 
plaintiff to pulldown the building. Accord¬ 
ing to the plaint they also, in order to do 
the plaintiff damage pending the disposal 
of that proceeding, went about letting it 
be known that the building in question 
was dangerous to life and limb and that 
proceediugs were pending which would 
have the effect of causing the building to 
be pulled down. As a consequence of one 
or^ other of these representations, it is 
said, defendants have succeeded in prevent¬ 
ing anybody from becoming a tenant of 
that building. The proceedings lasted for 
a considerable time from 8bh November 
1928 to 3l8t August 1929. As a conse¬ 
quence, the plaintiff has suffered serious 
damage owing to loss of rent which he 
puts at Rs. 500 a month, the building 
being a large one, and consequently he 
claims Bs. 6000 damages for loss of rent 

and Ra. 1000 for defending the criminal 
case. 

Now it is found in fact that there was 
no malice in the defendants’ action, but 
the appellant has endeavoured to show 
that malice or not, this action lies and is 
not destroyed by the provisions of the 
Liimitation Act. The following Articles 
have to be adverted to: 42, 23, 36 and 
120. Admittedly, Art. 120 does not apply 
If any of the others do. Art. 42, it is said 
by the appellant, is the Article that applies 
if any of those three, 42, 23 or 36, applies. 
If Art. 42 is not applied, then it is said 
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that Art. 120 applies. Art. 42, Lim. Aob, 
relates to oompeDsation for iniory oaused 
by an injanotion wrongfully obtained. The 
time is three years and that time begins to 
run when the injunction ceases. Here it 
is said that the injunction ceased on Slst 
August 1929. The suit was brought on Ist 
September 1932, and it is common ground 
that, if that Article applies, the suit is in 
time, audit is also common ground that if 
there was an injunction that Article would 
apply. 

In point of fact, in our opinion, no 
injunction at any time has been granted. 
The proceedings resulted in an order being 
made under S. 133, Criminal P. C. That 
section is a lengthy one. but in broad out- 
line can be stated as providing for the 
granting by a Magistrate of a conditional 
order in cases, inter alia, where it is 
brought to the Magistrate’s attention that 
a building is dangerous and likely to cause 
injury to persons. The form of the order 
is to be found in Form 16, Soh. 5, Criminal 
P. C., and is such that the person to whom 
the order is directed is required either 
to do something or to appear and show 
cause. It is obvious that oases might arise 
in which it would be dangerous to allow 
the person to whom such an order is 
directed to have that choice and accord. 
Ingly provision is made by S. 142, Crimi. 
nal P. 0., for the granting of an injunction 
pending the inquiry which the order under 
B. 133 anticipates will be necessary, if the 
person to whom that order is directed, 
instead of doing what the order suggests, 
elects to show cause. S. 142 accordingly 
provides that if a Magistrate making an 
order under 8.133 considers that immedi. 
ate measures should be taken to prevent 
imminent danger or injury of a serious 
kind to the public, be may, whether a jury 
is to be, or has been, appointed or not, 
issue such an injunction to the person 
against whom the order was made, as is 
required to obviate or prevent such danger 
or injury pending the determination of the 
matter. The relevant form which such 
Injunction takes is to be found in Form 19 

in Boh. 6, Criminal P. 0., and la to the fol. 
lowing effeoii: 

I do under the proflelone ot 8. 149, 

Orlmlnal P. 0., dlreot and enjoin yon forthwith 
to (and then what le to be done li eteted) pending 
the resalt of the local Inquiry by the Jury. 

If no snoh injanotion be ordered, then 
apart from the further powers to issue 
absolute orders under B. 144 or other pro- 
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visions of the Criminal Procedure Code, it 
would appear that all that happens is that 
the person who has been conditionally 
ordered to do something need do nothing, 
but he must appear before the Court and 
satisfy the Court that he need do nothing. 
If he so satisOes the Court, then nothing 
happens. If ho fails to satisfy the Court, 
then under S. 137 (3) the order will be 
made absolute, and the person against 
whom the order is directed will be com¬ 
pelled to do whatever the Court considers 
proper in the circumstances. In point of 
fact, the present plaintiff in that criminal 
proceeding did appear, did show cause, and 
did satisfy the Magistrate that no order 
need be made: and no order was made. 
From first to last no injunction was issued, 
and in our opinion therefore, whatever 
may be the plaintiff’s cause of action, it 
is not for compensation for injury caused 
by an injunction because no injunction has 
at any time been made or applied for. 
That, in our opinion, puts Art. 42 on one 
side. We observe that the Code itself 
calls the order under S. 133 a conditional 
order and that under 8. 142 an injunction. 
The forms are entirely different, and the 
form in which the conditional order is 
expressed is such as not to amount, in our 
opinion, to an injunction. 

Next it is said that, assuming that there 
is no injunction here and assuming there, 
fore that the plaintiff was wrong in saving 
that he brought the present suit for com. 
penaation for injury oaused to him by an 
injunction wrongfully obtained against 
him by the defendants, one is entitled to 
see what the real nature of the case is, 
and if one looks at all the pleadings and 
the oiroumstanoea one finds that the 
plaintiff has another oauee of action 
founded on the defendants' action in going 
to intending tenants and dissuading them 
from taking the building on rent by 
making false statements as to the habi¬ 
tability and safety of the building. It is 
said that that is expressly pleaded in 
para. 4 of the plaint and that so to do is 
an actionable wrong. We have not heard 
counsel for the respondents ; but as at 
present advised, we incline to the view 
that a person who did so represent, if be 
was aotnated by malice, would be liable in 
tort, the tort being analogooe to alander of 
title and falling within the broader desorip. 
tion of ipjorions falsehood. In 9 4 I 0 444 
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at p. 451 it was held that slander of 
title falls within Art. 36. The next ques. 
tion arises, if that be the ease, is this 
aotion in time? Snoh an action has been 
said to be a misfeasanoe, and in order to 
bring this case within Art. 120, it is said 
that this is not a misfeasanoe that falls 
under Art. 36, nor is it in the nature of 
malicious prosecution and consequently it 
does not fall under Art. 23. 

It is said that it is like a misfeasance 
aotion against the director of a company 
under the provisions of the Companies 
Act, and the notes to Art. 120 in U. N. 
Mitra’s Law of Limitation^'and Prescrip¬ 
tion (Edn. 6) have been referred to at 
p. 1469. We have looked up the case in 
which it was held, after very lengthy con. 
sideration, that in the case of misfeasanoe 
proceedings against a director, Art. 120 
applies. That case is reported in 64 Bom 
226^ and turns on the view there expres¬ 
sed that Art. 36 does not apply because 
Art. 36 only relates to malfeasance, mis- 
feasance, or non-feasance, independent of 
contract, and a director’s misfeasance is 
not independent of contract. It follows 
directly that if that is the ratio decidendi 
in the case there relied upon in Mitra's 
work, such reason does not apply here 
because the wrong here complained of cer. 
tainly is independent of contract, and 
therefore in our view Art. 36 applies. If 
Art. 36 applies, it is not disputed that this 
aotion is out of time. 

It has been faintly argued that in some 
way the cause of aotion here is in trespass 
and 16 0 L J 34^ at p. 37 is relied upon. 
In our opinion this is not a case similar in 
any way to (1910) 2KB 244* or those 
other oases relied upon in Loo. cit? In the 
English case the facts were as follows : 
There was a judgment in favour of A 
directing B to pay costs to A. A's solicitor 
had two offices one in London and another 
in the country. Pursuant to that judg. 
ment he took out a writ of fi fa and 
endorsed that writ with a direction to the 
sheriff to levy execution, communicated 
that writ to the sheriff, and accordingly 
put Publm officer in motion, with the 
result that the plaintiff’s land was entered 
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Upon by that public officer purporting to 
operate under that writ which gave him 
authority to levy execution. In point of 
fact, at all material times, though unknown 
to the solicitor who was in London, that 
decree had been satisfied by payment into 
his country offioe. Their Lordships in 
the Court of Appeal, England, held that, 
from the moment of payment, that judg¬ 
ment had ceased to be effective, that con¬ 
sequently one could not act under it, that 
therefore the solicitor in doing what he 
had done was not acting under the judg. 
ment, and that accordingly the writ of 
fi fa was void ab initio, and that there, 
fore he through the instrument of a public 
officer was trespassing. 

That, in our opinion, if we may say so, 
appears to follow directly from the pre¬ 
mises, but the facts there and tbe prin¬ 
ciples applicable there are entirely different 
from tbe facts here. Here a person is 
moving a Court, putting the matter at its 
highest, or is bringing a complaint before 
a Court whereby the Court itself moves. 
As a consequence, the Court orders a oer. 
tain thing to be done. In truth and in 
fact, the Court in this case ordered nothing 
to be done, but gave the present plaintiff 
the option either to do something or to 
appear before the Court and satisfy the 
Court that be need do nothing. As he 
satisfied the Court, he has in effect done 
nothing ; but at no time were the present 
defendants using the Court as their agent 
to attack the plaintiff’s property, and in 
our opinion, it would be wrong in such 
circumstances to regard the defendants, 
complainants, before a Magistrate in a 
matter subject to examination in the Cri¬ 
minal Courts, as being parsons who are 
trespassing against the plaintiff. In our 
opinion therefore this aotion fails as being 
outside the term allowed by the Limita- 
tion Act. The question of damages there¬ 
fore does not arise. 

It is finally urged on behalf of the 
appellant that in this case, though there 
were two defendants, there was only one 
defence. It is true that each defendant 
had a separate counsel, but it is said that, 
when one finds in the judgment a simple 
direction that tbe suit is dismissed with 
costs, the decree that is drawn np conse¬ 
quential upon the judgment ehonld provide 
for only one oonnsel'a fee. That view 
finds support in Oircnlars 2—4 dealing with 
legal practitioner’s fees, para. 11 of which 
provides as follows: 
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If Bevetal defendants who bare a jolot oc does not mean that the nuoleus must be of auoh a 


common interest appear by separate praotitionera 
and Buooeed upon a joint defence, or upon eepa* 
rate defences eubstantially the same, not mote 
than one practitioner's fee shall be allowed, 
nnless the Court shall otherwise order for reasons 
to be recorded. If only one fee be allowed, the 
Court shall direct to which of the defendants it 
shall be paid, or shall apportion it among the 
several defendants in suoh manner as it thinks 

fit. 

Here the Gourb has nob otherwise 
ordered) and in our opinion therefore only 
one oounsel’s fee should be allowed and 
that fee should be apportioned equally 
between the defendants. The appeal ao. 
cordingly fails, save for the alteration 
aforesaid, and is dismissed with coats. 
K.B./r.K. Appeal dismissed. 

A. I. R. 1938 Nagpup 87 
Stone G. J. 

Sher Mohamad Khan — Appellant. 

V. 

Bamratan Ganeshram Teliand another 

— Respondents. 

Second Appeal No. 263 of 1935, Beoided 
on 18th February 1937, from appellate 
decree of Diet. Judge, Raipur, D/. 25th 
February 1935. 

(n) Hindu Law^Joint family—Presumption 
is of jointness but no presumption that 
joint family has any joint properly—Such 
family having property, presumption is any 
member holds properly as member of family 
and not individually. 

In the case of Hindus, there is a presumption 
of jolntnesB but there is no preeumptlou that the 
reiulllDg joint family has any joint property. 
Once however it la established that suoh a family 
has property, the preBumptlon 1b that all property 
held by any member 1b held as a member of the 
family and not as an individual \ A I R 1926 Nag 
A89i 8 M I A 229 [P C); AIR 1923 Mad 262 
and AIR 1921 P 0 36, Rel. on. fP 88 0 1] 

(b) Hindu Law — Joint family — Self* 
acquisition — Onus of proof — Existence of 
joint property and proof of substantial an¬ 
cestral nucleus—Burden of proof lies on per* 
•on who claims self-acquisition — Acquiror 
•hown to ba carrying on family business— 
Subsequent acquisitions are joint family pro* 
party, unless joint property Is trivial or in¬ 
come therefrom employed in other ways. 

Where the existence of joint property and a 
substantial ancestral nuoleus Is proved, the bur¬ 
den Bhifti on a person to show how ha aoqnlres 
lelf'aoqnlsUlons or moneys of hie own out of 
which he la able to acquire the suit property. If 
that nnoleuB has been proved to be so small that 
4t oannot have bean the means leading to the 
Mqutsltion In qaestion, or where suoh Income is 
shown to have been employed In other ways, then 
ths fair infersnoe will be that the aoqoliltloo la 
Aoqalred apart from It 1. e. as seU-aoqnIred. This 


kind or amount to ao much property or money 
that it can directly be turned Into the property in 
queetion. If the acquirer is shown to be a busU 
nessman deriving his money from business and he 
Ib shown to have succeeded to and carried on the 
family buelnees, that alone will fix bis subsequent 
aoquieition with the character of joint family pro¬ 
perty unlesa he proves the converse or at least the 
family business is trivial and oan be fairly 
ignored : Case law referred, [P 89 0 1] 

B. T. AoQlekar and M. R. Bobde — 

for Appellant. 

E. M. Joshi — for Bespondent. 

Judgment. — ThU second appeal is 
brought by defendant 1, Sher Mohamad 
Khan, against the judgment and decree of 
the lower appellate Judge before whom 
this defendant had preferred an appeal 
against tbe judgment and decree of the 
trial Judge. The plaintiff, Ramratan, also 
preferred an appeal against that part of 
the trial Judge's judgment and decree 
that dismissed his suit so far as part of 
the relief claimed was concerned. The 
lower appellate Judge allowed the plain, 
tiff’s appeal and disallowed first defendant’s 
appeal, with the result that the suit was 
decreed as prayed. The claim was for a 
declaration that houses A, B and G are 
tbe property of the plaintiff and that no 
portion of the said property is liable to 
attachment and sale in execution of first 
defendant’s decree. That decree had been 
obtained against defendant 2 who is the 
son of the plaintiff. This claim suit follows 
upon an objection taken by the plaintiff 
in execution of first defendant's decree 
against defendant 2. Tbe objection was 
dismissed. 

Tbe following facts are not in dispute: 
Defendant 2 and the plaintiff were, at all 
material times, members of an undivided 
joint Hindu family. The plaintiff is the 
father of defendant 2, is now a contractor, 
and started work as a cart-wheel maker 
at an early age. His father before him 
was a cart-wheel maker. House A was 
bought by plaintiff by a sale deed (Ex. P-l) 
which shows him as the purchaser and does 
not mention defendant 2 (who in 1909, 
the date of the sale deed, would have been 
about 11 years old). Tbe recited consi¬ 
deration is Bb. 2000. The site of bouse B 
was acquired by plaintiff who was the 
defendant in a suit brought by strangers 
for poBseseioD. He won the suit, but 
oompromised after an appeal was filed on 
terms that tbe plaintiffs sold tbeir right, 
title and interest in the site for Rs. 300. 
That was on I4th June 1937. Defendant 2 
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wag not mentioned. Upon that gite the 
plaintiff built bouse B. House G has been 
built by plaintiff on a site that admittedly 
was ancestral. The value of the site on 
which house B was built was put at 
Bs. 1000 in the plaint in the abovemen. 
tioned compromised suit (Ex. P-4). In 
that suit the present plaintiff’s defence 
was based apparently on the fact that his 
father before him and he had been in pos. 
session for many years and bad paid no 
rent. This at least is the effect of part of 
his evidence. It was on this land that 
the cart-wheel shop was. The dimensions 
of the site were some 70 x 80 feet. The 
B.S. 300, according to the plaintiff, were 
fixed as being at the same rate as a simi¬ 
lar site was sold for nearby. 

The plaintiff gives no explanation of 
how be came to be able to buy or build 
these houses or sites. He says he inherited 
a house at Eamptee from bis maternal 
grandfather with whom he lived. He says 
he inherited no property from his father. 
This of course is not the point and it is 
difficult to understand why he was not 
asked whether there was any joint family 
property. Joint Hindus do not inherit 
from their father unless the father has 
self-acquired property. The plaintiff ad. 
mitted that (1) his father had a house 
that was sold by plaintiff's brother about 
1901; (2) his father carried on business as 
a wbeel-wright. As we have seen, that 
business was carried on on the site upon 
which house B now stands, and plaintiff 
‘‘inherited" it, i. e. the site from bis father; 
(3) house 0 stands “on the land of my 
father". The question is what in law is 
the proper inference to draw from the 
above facts. 


In my opinion the matter can be state 
as follows : In the case of Hindus, tbei 
is a presumption of jointness (Mayni 
Para. 289); but there is no presumptio 
that the resulting joint family has an 
joint property : A I R 1926 Nag 389, 
Once however it is established that such 
family has property, the presumption i 
that all property held by any member i 
held as a member of the family and no 
as an individual. In 3 M I A 229* thei 

liordships of the Privy Council at page 24i 
observed: 


1, ^rdlohand V. Popat Lai, AIR 1936 Nag 
- —9® 1 0 183=24 N L R 68. 

ShamaSoondtlDlb 

^ ^ W B P 0 43=1 

S7l—i Buthei 147 (P 0), 


It ia allowed that hia was a family who lived 
in oommenbality, eatiog together, and posaesBiDg: 
joint property. It is allowed that they bad acme 
joint property, and there can be no doubt that 
under tbeee oiroumstanceathe presumption of law 
is that all the property they were in pOBEession of 
waa joint property until it waa ahown by evi* 
denoe that one member waa poaseased of separate 
property. 

Bee also AIR 1923 Mad 262* and 2 
Lah 40.^ The Mitakshara defines self, 
acquisition as 

that wbiob baa been acquired by the ooparcener 
himeelf without any detriment to the good of 
bis father or mother : Mitakshara, Ch. 1, B. 4, 
page 3. 

Ifc was accordingly held many years ago 
by the Madras High Court that property 
inherited from his mother's father is nob 
self acquired : 3 Mad 370.® Even however 
assuming that the property inherited in 
this case from the maternal grandfather 
is to be treated as self-acquired property, 
there Is nothing to prove that the houses 
in suit were purchased out of the moneys 
realized either by the sale of or the income 
derived from that property. There is 
nothing to show what its value was. There 
is nothing to show what the value of the 
ancestral site was or the extent of the 
ancestral cart.wheel business or the value 
of the ancestral bouse that was sold. Ae 
to the last item, it must be assumed until 
the contrary be shown that the proceeds 
of such sale remained with the family. How 
they were utilized no one can say. 


This therefore is a case where it is 
proved that there was some ancestral' 
nucleus, viz. a site, a business and a house. 
It is a case where the person in question 
is shown to have carried on the business 
and to have been in possession of the ances¬ 
tral site and the site on which the business 
was carried on and which, as a ooneequenco 
of the family occupation, be retained pos¬ 
session of for years rent free. It is a case 
where admittedly the family bad a hones 
which was sold. The person in question, 
Bamratan, is not shown as getting any 
property from any other source than (a) 
hia maternal grandfather, and (b) bis own 
exertions. What (a) amounted to is un. 
known. There is nothing to show that 
that property (a house) was any mors 
valuable than the house bis brother sold. 


• * .iiai y. ouoramania uneiuar, 

AIR 1983 Mad 262=71 1 0 ISO. 

4. Gokal Ohand v. Hukam Chaod Nath Mai. 
AIR 1931 P 0 36 =60 I 0 879=48 I A 169 
=2 Lah 40 (P 0). 

6. Mattavan Ohetti v. Sivagirl Zamlndar, (18811 
3 Mad 370. 
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What (b) amonoted to la uokno^n. Thia 
ia therefore a ease \ 7 her 0 the existeoee of 
joint property and a anbatantial anoeatral 
DQoleua ia proved. That having been proved, 
the onus shifts to the other side: 29 
All 244;® 33 All 677^ and A I R 1926 Nag 
389.^ If that nuolena bad been proved to 
be BO small that it ooald not have been the 
noeans leading to the acquisition in ques¬ 
tion, then the fair inference would be that 
the acquisition was acquired apart from it, 
|i. e. was self, acquired. 

If the person alleging self.acquisition 
proves that the nucleus is very small, then 
the burden also shifts, for in such a case 
there is no presumption of jointness of 
subsequently acquired property: A I E 
1928 Lab 397® and oases there cited: so 
also where the income from the nucleus is 
shown to have been employed in other 
ways : 1621 0 541.® Again, if though some 
ancestral property is shown to exist but 
that shown is of such a nature that it can 
be ignored or cannot be regarded as found, 
ing an inference that the property in soib 
could have been derived out of it, then it 
may well be the property in suit oan be 
regarded as self.acquired, see 136 I G 205^® 
and cases there cited, especially 33 All 
677.^ The sufficiency of the nucleus must 
be considered; A I B 1931 Lah 593.^^ 
This does not however, in my opinion, 
mean that the nucleus must be of such a 
kind or amount to so much property or 
money that it can directly be turned into 
the property in question. If the acquirer 
|U shown to be a businessman deriving bis 
money from business and he is shown to 
have succeeded to and carried on the family 
buBinesB, that alone will fix his subsequent 
acquisitions with the character of joint 
family property unless he proves the con. 
verse or at least that the family business 
was trivial and can fairly be ignored. 
Generally expressed, if he is shown to have 
Buooeeded to that which, granted work and 
abiltty, could turn into the property in 
question, that property will be deemed to 

6. Lai Babadni v. Kanhalya Lai, (1907) 29 All 

944=84 I A 65=4 A L J 927 (P 0). 

7. Bam Klsben Da« ▼. Tanda Mai, (1911) 38 All 
677=10 1 0 648=8 A L J 728. 

8. Kanshl Bam ▼. Bbankat Das. AIR 1998 Lah 
867=111 10 696. 

9. Bnral Kamar v. Jagannakh, AIR 1986 All 67 

=169 I 0 641. 

10. Bamlah T. Mahalakihmama, (1989) 186 10 
905, 

11. Bari Biogh v. Gncbakhab Blngh, AIR 1981 
Lah 098=188 1 0 487=89 P L B 460. 


have resulted from what he succeeded to 
until he shows the converse. 

A business, a house and a site being 
shown here to have belonged to the family, 
in my opinion the burden shifted to the 
plaintiff to show how he came by self- 
acquisitions or moneys of his own out of 
which he was able to acquire the suit 
houses. Of course bad he established that 
the sites were acquired and the bouses 
built out of bis own self.acquisitions, the 
resulting acquisitions would have been 
self, acquisitions. This the plaintiH failed 
to do, and I am accordingly of the opinion 
that the appeal succeeds with costs in all 
Courts. 

r.W./r.K. Appeal allowed* 

A. I. B. 1938 Nagpur 89 

Niyogi j. 

Bamji and others — Defendants — 

Appellants. 

V. 

Madki wlo Vithal Kunhi — Plaintiff 

— Beapondent. 

Second Appeal No. 348 of 1935, Decided 
on 2nd February 1937, from appellate de. 
oree of Diet.Judge, Wardha,D/,29.1-1935. 

(a) Adverte Pofscstion—'Co*tharers—Esclu* 
tive potiection of come U not adverse to other 
unless former repudiates latter’s title —Mere 
partition does not amount to ouster. 

The exolusWe posgesBion of oo-sharers oanoot be 
adverse to a person who Is also a oo-aharei with 
them unless they repudiate bis title. Mere parti¬ 
tion between them would not imply denial of hie 
title or his ouster \ A I R 1915 Rag laS, Bel. on. 

[P 90 0 9) 

(b) C. P. Tenancy Act (1 of 1920), Scb. 2, 
Art. 1 —Applicability. 

Article 1 of Sob. 9 has no application to a co- 
tenant olaiming to be in ezolusive poeeession of a 
bolding. The ordinary law of limitation applies 
to suob a case. [P 90 0 9] 

(c) Adverse Possession — Guardian and 
ward—Possession of guardian of ward’s pro¬ 
perty is not adverse to ward. 

Where a guardian is in posEeBsion of ward’s 
property, the guardian oannot set up any adverse 
title. His poBseBsioD would be deemed to have 
been that of baili0 or agent on behalf of hie ward 
but not hostile to him : 36 Bom 79 •, A I R 1998 
Mad 1113 ; {.1864) 43 S B 307 and {2874) 17 Eq 
378, Bel. on. fP 91 0 U 

R. N. Fadbye — for Appellant. 

W. B. Pendbarkar — for Bespondent. 

Jadgmant. — This is a defendaDfea* ap. 
peal from a reversing judgment of the Die. 
triob Judge. Wardha. The following pedi. 
gree will serve to elucidate the facts in the 
present case : 
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RAOJI (Dead) 


A. I. R. 


I 

Dewaji (dead) 
Maruti (deft. 5) 

i 

Rama (deft. 1) 


I 

Bheoram (Dead) 


I 

GooDga = Bukhml 


(Died 1914) 


I 

Shama (deft. 2) Rajla (deft. 8) 


Bhaitji (Died 


(Died 23-l*1923) after 1933} 

Sitaram (deft. 4) 


Shrawan (Died October 1918) 

I 

Mt. Madki (PlaintiS, In 1930 
married one Vlthal who is her N. F.) 


I 

Sakharam=]!^aiDa 


(Died 1311-1921) 


(remarried) 


(No iasue) 


The plaintiff Mt. Madki claims, as the 
daughter of Shrawan, her half-share in 
certain malik makbuza, absolute occupancy 
and occupancy lands. These fields devolved 
on Shrawan and Sakharam on their father a 
death in 1914. Shrawan died in 1918, 
subsequent to his wife’s death, so that 
Mfc. Madki was left an orphan. She was 
then a year old and was brought up by her 
uncle Sakharam. After his death in 1921 
she was looked after by her grandmother 
Mt. Rukhmi who died in 1922. Thereafter 
she was under the protection of her grand, 
uncle Bhanji and after him of the defen- 
dants. In 1930 she was married to one 
Vibhal who figured as her next friend in 
the suit. The causa of action was stated 
to have arisen in 1932 when a demand for 
delivering possession of her share was re¬ 
fused by the defendants. It is unnecessary 
to narrate the pleadings in the case as the 
question which arises upon this appeal is 
whether the suit was barred by limitation. 
The suit was dismissed in toto by the ori. 
ginal Court bat succeeded on appeal in res. 
peot of the tenancy holdings. The lower 
Appellate Court held that the defendants’ 
possession did not become adverse to the 
plaintiff until 1932 when they refused to 
•comply with the demand made on behalf 
of the plaintiff to hand over her share to 
her. On behalf of the appellants who are 
defendants in the case, it is contended that 
the suit in view of Art. 1 of Soh. 2 to the 
q. P. Tenancy Aot, 1920, was barred by 
time. That Article provides two years 
period of limitation for a suit for posses¬ 
sion of a holding of a person claiming to be 
a tenant from which ha has been dispos. 
seased or excluded from possession by any 
person and says that the limitation runs 
from the date of dispossession or exolu. 

^lOD. 

The question in this appeal is whether 
the plaintiff was ever excluded or dispos, 
sesaed from her half-share in the tenancy 


holding. Both the Courts below while re. 
pelling the plaintiff’s contention as bo parti¬ 
tion between Shrawan and Sakharam held 
that Shrawan’s half.share in the holdings, 
both absolute occupancy and occupancy, 
devolved on Mb. Madki, bis daughter. The 
appellants are also bound by the lower 
Appellate Court’s finding that after Shra, 
wan 8 death Sakharam became the plain, 
tiff s guardian, after him Bhanji, and after 
him the defendants. All those who came 
into possession of the fields happened to 
be the guardians of the plaintiff under her 
personal law. Besides being guardians, they 
were co-owners with the plaintiff. Was 
there any dispossession or exclusion from 
possession by them of their ward and co- 
owner at any time ? There is no positive 
evidence on the point. It is true that 
there was something like a partition of 
these fields between Bhanji and defen, 
dants 1 to 3* Maruti, defendant 6, is un* 
ooDcerned and has taken an indifferent 
attitude in the present case. The mere 
fact of partition would imply neither de¬ 
nial of plaintiff a title nor her ouster. The 
exclusive possession of the defendants who 
were in fact co-owners with the plaintiff 
could nob be adverse to her unless they 
repudiated her title which it is nob proved 
they did : see 11 N L R 164,^ It was held 
31 N L R Sup 9^ that Art. 1 of Soh. 2 to 
the C. P. Tenancy Act has no application 
to a co-tenant claiming bo be in exclusive 
possession of a bolding and that the ordi- 
nary law of Umitation applies to such a 
case. Even granting for the moment that 
there was an ouster by the defendants of 
the plaintiff in consequence of the parti¬ 
tion ^in 1922, the suit having been filed 
within 12 years from that date would nob 
be barred by limitatio n. Neither Sakha. 

1. Dina V. Biahambhac Singh, A I R-1916 Nag 
136=31 1 0 464=11 N L R 164. 

9. Abdul Rablman t. Abdul Wahab, AIR 1996 
Nag 120=166 10 813=31 N L R Sup 9. 
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ram nor Bhanji bad ever set ap any hos¬ 
tile title against the plaintiff. Consequently 
if there be any invasion of plaintiff’s title, 
that ooonired only in 1922 when the parti¬ 
tion took place. 

Nor can it be overlooked that the defen¬ 
dants and before them Bhanji and Sakha- 
ram were in the position of guardians in 
relation to the plaintiff. During the period 
of their guardianship, they could not be 
beard to set up any adverse title : see 35 
Bom 79.^ Their possession would be 
deemed to have been that of bailiff or 
agent on behalf of their ward but not hos- 
tile to her. In 56 M L J 733* it was held 

that the question of limitation does nob 
arise in a case when guardian is himself 
in possession of the ward's property. It is 
cot open to a person who takes charge of 
a minor and bis property to plead that as 
regards his property his possession was 
adverse to him. It was pointed out in 
that case that so long as a person is in 
charge of the minor's property as a guar- 
dian, that person is only an agent or 
trustee and cannot set op adverse posses¬ 
sion. This view accords with the common 
law of England which regards whoever 
enters on the estate of an infant, enters as 
a guardian or bailiff for the infant : see 
43 E E 307* and also 17 Eq-378.« The 
lower Appellate Court was therefore right 
in bolding that the suit was not barred by 
time. This appeal stands dismissed with 
costs. The oross.objeotions stand also 
consequentially dismissed with costs. 

D.S./r.E. Appeal and cross. 

^_ objections dismissed. 

8. Vasudeo Atmaiam v. Eknath BalkriBbna, 
(1911) 86 Bom 79=6 I 0 639=13 Bom L B 
966. 

4, Mahalaksbmamma v. Sarjanarayana, AIR 
1936 Mad 1118=117 1 0 113=61 Mad 977= 
66 M L J 789. 

6. Hloka y. SallUt. (1664) 3 De G M A G 769=3 
Bq 818=98 L J Oh 671=18 Jar 916=3 W R 
178=48 E B 807, 

e. Hoffard y. Bhrewibary. (1874) 17 Eq 878=43 
Li J Oh 496=99 L T 663=33 W B 390. 
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Nivooi J. 

Secretary of State — Appellant. 

V. 

Mt, Oeota widow of Imam and others — 

Bespondents. 

Miso. Appeal No. 66 of 1936, Decided on 
^nd April 1937, from order of Disk. Jndge 
«nd OommisBioner, Workmen's Oompensa- 
4loii, NagpoVt I)/- 23nd Jannary 1986. 


Mt. Geeta {Niyooi J.) Nagpur 91 

(a) Interpretation of Statute*—Language- 
Grammatical conitruction. 

The language of a statute must be oonstrued in 
its ordinary grammatical sense unless it leads to 
some incongruity or manifest absurdity. 

(P 92 0 2] 

(b) Workmen’* Compensation Act (1923)— 
Underlying principle for awarding compenca* 
tion *Cated. 

Oompensation is not a remedy for negligence on 
the part of the employer but it is rather in the 
nature of insurance of the workman against cer¬ 
tain risks of aooident: (2924) A C 802, Bel. on. 

[P 92 0 2] 

(c) Workmen’* Compen*ation Act (1923), 
S, (2) (1) (n) (i)—Interpretation—Expression 
'not permanently employed in any office’ 
contemplates servant w ho does not work con¬ 
tinuously or habitually in any office but who 
has to do occasionally out-door work. 

The expression "not permanently employed in 
any office of a railway" in B. 2 (1) (n) (i) con¬ 
templates such flciyants as are not required to 
perform their duties continuously or habitually 
In the office, that is to say, indoors, but ooca< 
sionally have to do outdoor work in the course 
of their employment. The word "permanent" 
denotes continuity and the expression in its con¬ 
crete application means not oontinuoualy working 
in any office. The expression permanently 
employed cannot be oonstrued to have a meaning 
as opposed to temporarily employed. [P 93 0 ij 

A. V. Khare and W. B. Pendharkar — 

for Appellant. 

Y. S. Tambe ^ for Bespondents. 

Judgment.—This is an appeal from an 
order passed by the District Judge, Nagpur, 
in the capacity of a Commissioner under 
the Workmen's Compensation Act (8 of 
1923), Bespondent 1 Mt. Geeta alias 
Mariambi is the widow of one Imam and 
respondents 2 and 3 are his daughters. 
Imam was in the service of the G. I. P. 
Bailway as a peon attached to the Bail, 
way Hospital at Nagpur and bis duty was 
to distribute the office dak (poet). While 
he was riding on his cycle in the course of 
his employment, he collided with another 
cyclist on 3rd January 1935 and sustained 
grave injuries which resulted in his death 
on 3rd May 1936. The respondents lodged 
a claim for oompensation under the Work¬ 
men’s Compensation Act (8 of 1923) 
which was upheld by the Commissioner. 
At the outset I may observe that although 
I concur in the conclusion of the Commis¬ 
sioner, I do not see my way to accept the 
process by which that oonolusion was 
reached. The decision turned on the true 
oonstruotion of 01. (n) of 8. 2 (l), Work¬ 
men's Compensation Act, which defines 
ft ha word ‘'workman"'~the question being 
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-whether the deceased hospital peon was a 

"workman”. The definition is as follows • 

"WorbmaD” means an; pereon (other than a 
perEon whoEe employment is of a casual nature 
and nho n emplo>ed otherwise than for the pur¬ 
poses of employer’s trade or business) who is—(i) 
a railway servant as defined in 8. 3, Bailwajs 
Act, 1890, not permanently employed in any 
administrative, district or 8ub*diviaional Office of 
a railway and not employed in any such capacity 
as is specified in Sch. 2 or. 

The Commissioner ignored the commas 
oocurring between the words administra¬ 
tive” and "district” and regarded the 
word "administrative” as an adjective 
qualifying "district” and "Sub-divisional" 
Office. The comma occurs in the autho- 
rized official publication, viz. the TJnre- 
pealed Acts of the Governor-General in 
Council and no Judge can afford to ignore 
it. Nor can I discern any significance in 
the subtle and what appears to ^me to a 
naetaphysioal distinction between admini- 
strative” and "executive” duties, which, 
on the view I take, becomes wholly 
immaterial. The more so, because tbs 
learned counsel for the respondents him. 
self realised the supreme difficulty of sup. 
porting the course of reasoning pursued by 
the Commissioner. The issue which arises 
in the case will become clear by reference 
to tbe written statement filed by the Dis¬ 
trict Medical Officer (p. 7-A of the Paper 
Book). Tbe material portions of tbe state. 

ment are as follows : 

He collided wl6h another oyoliet on a road 
while carrying office dak (Poet). I disolaim 
liability to pay compensation on aooonnt of the 
deceased’s death on tbe following grounds: The 
deoeased was not a workman as defined by B. 2 (1) 
(n). Workmen’s Oompensation Aot, 1923 in that 
he was a railway servant but was permanently 
employed in the District Medical Office, Nagpur. 

It is evident that the Bailway Company 
conceded that tbe deceased was a railway 
servant but contended that be was not 
a "workman” for the reason that he was 
permanently employed in the District 
Medical Office. Tbe short question there, 
fore is whether the deoeased hospital peon 
fell out of the scope of the definition of 
workman because he was permanently 
employed in the District Medical Office 
The expression used in S, 2 (1) (n) (i) ig 

not permanently employed in any admi. 
nistrative. District or Sub-divisional Office 
of a railway The Railway Company con. 
tends that the expression “permanently 
employed means a railway servant who 
IS permanently engaged” as opposed to 
one who is temporarily engaged" ; the 
claimants on the other hand contend that 
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it means one who "habitually or conti. 
nuously works” in office. 

I confess tbe construction of that expres- 
sioQ is by no means easy. Tbe language 
appears to be clear but involves difficulty 
in its application. The well-known rule 
is to conetroe tbe language of a statute in 
its ordinary grammatical sense unless it 
leads to some incongruity or manifest 
absurdity. I have therefore to see which 
of tbe two interpretations proposed stands 
this test. The two interpretations pro. 
posed by the parties differ in this that 
while tbe Railway Company lays emphasis 
on the duration of tbe employment, the 
claimants stress the nature and venue of 
the employment. If duration of the 
employment is to be the test, it will logi. 
oaliy follow that "a railway servant who 
is not permanently employed, that is to 
say, a person who is temporarily employed 
will fall under the definition of "work¬ 
man”. The result will be that a privilege 
which is given to a temporary servant is 
denied to a permanent servant. To put it 
more concretely, a person working as a 
substitute for six months in place of a per¬ 
manent incumbent in the District Office 
will be entitled to be regarded as a work¬ 
man while the permanent servant for 
whom he acts as a substitute will not be 
a workman. The position becomes still 
more anomalous if such a rule is applied 
to the case of Imam, the deoeased. Sup¬ 
posing he had been ill for six months and 
his substitute, who would necessarily be a 
temporary servant (that is a servant "not 
permanently employed”), had sustained a 
fatal injury, tbe Railway Company on its 
own^ interpretation would bo bound to 
admit bim to be a workman and pay com¬ 
pensation to his dependants. If so, will it 
be reasonable to exclude Imam from the 
purview of the import of the term "work¬ 
man” ? 

It is obviously illogical for the Railway 
Company to say we will compensate for 
the loss of the life of a substitute because 
ha was not a permanent servant, but we 
are not bound to compensate bis principal 
because he was permanent servant.” Such 
a situation is untenable and ooold not 
have been intended by the Legislature. Fur¬ 
thermore, it must be observed that the 
compensation is not a remedy for negli¬ 
gence on the part of the employer bnt it 
IS rather in the nature of insurance of the 
workman against certain risks of accident, 
as was pointed out by Lord Haldane in 


Secretary of State v. Mt. Geeta {Niyogi J .) 
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(l924) A 0 302.^ Gan ib be said that a 
temporary eervanb is exposed to risks and 
that a permaneot servant is not ? If risk 
is inoidental to the employment, there is 
DO reason V7hy the Legislature should be 
partial in showing its tenderness to the 
temporary servant only. 

The word 'employment' has a twofold 
meaning : It may mean (l) engagement, 
that is oontraot of servioe, or (2) work in 
the oourse of employment. It is in the 
latter sense that the word appears to have 
been used in the list of persons desoribed 
in Soh. 2, Workmen’s Compensation Aot. 
The expression “not permanently employ, 
ed in any office of a railway” oontem. 
plates such servants as are not required 
to perform their duties oontinuously or 
habitually in the office, that is to say, 
indoors, but occasionally have to do out¬ 
door work in the course of their employ, 
ment. The word “permanent” denotes 
continuity and the expression in its con. 
Crete application will mean not continu¬ 
ously working in any office. I concede 
that this may appear to be a forced inter¬ 
pretation but it yields a sense which accords 
with the experience of practical life. To 
sum up: The plain grammatical mean¬ 
ing of the expression under consideration 
leads to absurdity; while extending the 
enacting words beyond their commonplace 
import yields a rational meaning. The 
task of making the choice involves me in 
no difficulty. I have no hesitation in 
accepting the second interpretation which 
avoids imputation of an absurd intention 
to the Legislature. 

It is not denied that Imam, the deceased 
peon, had in the oourse of his employ, 
ment, to do outdoor work of going round 
on his bicycle to deliver the office post. 
He was a servant who was not ooDtiou. 
onsly or habitually working in the office 
and therefore he fell within the ambit of 
the definition of workman in 8. 2 (l) (n), 
Workmen s Oompensation Aot. His duties 
resembled those of workmen specified in 
6eh. 2 (xlii) of that Act. The appeal stands 
dismissed with costs. 


K.R./fi.St 


Appeal ditmitied. 


1. tJptOQ V. Q. 0. Ballwav, (ldi4) A 0 803=91 
Ii J K B 994=180 L T 877=40 TLB 304^ 
68 B 7 961=16 B W 0 Q 969. 
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NlTOGl J. 

XJmrao Bapu — Appellant. 

V. 

Eamkrishna Bapu and others — 

Hespondents. 

Second Appeal No. 155 of 1935, Decided 
on dtb April 1937, from appellate decree 
of Addl. Dist. Judge, Bhandara, D/. 31sb 
October 1934. 

Deed—'ConsIruction^Adequate and tuffi- 
cient deicription with convenient certainty 
ia necessary—Small errors in description are 
immaterial — Canons of construction ex* 
plained. 

If bbore be an adequate and suffioient desotip. 
tloa with oonvecieDt oeitaiuty of wbat was 
meant to pass, an erroneous addition to the des* 
oription will not vitiate it. Where there are two 
oonflioting deBoriptloDfi of the eubjeot matter of a 
grant, or two oondioting parts of the same desorip- 
tion, that whiob is the more certain and stable and 
the least likely to bave been mistaken or to have 
been inserted inadvertently must prevail, it it suffi* 
oieotly identifies the subject matter. Preference 
ought to be given to that element of the desotip' 
tion of the eubjeot matter which is most ooneis* 
tent with the intention of the parties to be 
oolleoted from other parts of the deed, Illumined 
if neoeaeary by the surrounding oiroumsianoes : 
(2549) 4 Ex 592 and 37 Cal 293, Foil.', 18 Bom 
283 ; AIR 1933 Cal 635 and AIR 1934 Nag 
280, Bef, [P 94 0 1, 2] 

D. T. Maugalmoorti and N. T. Mangal. 
moorti — for Appellant. 

y. V. Jakatdar and P. A. Pandit— 
for Respondents, 

Judgment.—This is a plaintiff’s appeal 
from a oonourring judgment of the AddU 
tional District Judge, Bhandara. The 
plaintiff’s suit was for a declaration that 
the plaintiff was a joint owner with the 
defendant to the extent of two annas eight 
pies share in Duohand andFazal in mouza 
Jetbbhaoda, Tabsil Sakoli, District Bhan. 
dara, and in the alternative for possession 
of that share in case it was found that 
the plaintiff was not in possession. The 
plaintiff and his father together admittedly 
owned five annas four pies divided share 
in the abovenamed village comprising 
1116 S3 acres of Daoband and Fazal areas. 
The plaintiff's father himself and on behalf 
of the plaintiff mortgaged this land to the 
defendant on 2drd October 1918 along 
with other property. This particular pro- 
perty in dispute was described in the 
DQOrtgage deed as follows : 

Bbate of two anoM eight pies, together with 
Daoband and Fatal in moosa Jatbbbaoda, Thank 
Ho. 844, Duohand area 463 88, rent Bt. 88.6'4 
and Fatal area 668, rent Bt. 16. The total area 
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!of Daoband and Fazal together is 1116'S3 and 
rent Be. 63.5.4. 

The defendant filed Civil Sait No. 43 of 
1923 against the plaintiff and obtained a 
final deoree for foreolosare on 28th April 
1925 in parsaance of which he took actual 
possession of the entire area of 1115*33 
acres In the preliminary as well as the 
final decree, the property was described in 
the same terms as in the mortgage deed. 
The defendants applied for mutation des¬ 
cribing the property in the same terms. 
The mutation ofiBoer discovered that the 
description of the Duohand and Fazal area 
of 1115.33 acres as two annas eight pies 
share was erroneous and that the area 
mortgaged constituted in reality five annas 
four pies share and he therefore ordered 
that share to be recorded in defendant’s 
name. This order was passed on 14th 
March 1925. More than five years later 
the plaintiff filed this suit for a declaration 
as stated above. Both the Courts below 
have negatived the plaintiff’s claim hold¬ 
ing that the actual area intended to be 
mortgaged was correctly stated and the 
description of it as two annas eight pies 
share was an error. 


A lengthy argument has been addressed 
by the learned counsel for the appellant, 
but I have not the faintest shadow of 
doubt in my mind that the description of 
the property as two annas eight pies share 
was a mistake which is obvious. My 
attention is invited to 18 Bom 283,^ 60 
Oal 701® and A I B 1934 Nag 280® and it 
is pressed that it should be held that what 
was intended to be mortgaged was two 
annas eight pies share only. The argu¬ 
ment in other words means that although 
the mortgage deed recites an area of 
1116*33, the mortgagor must be deemed to 
have intended to mortgage only half of 
that area. The decided oases are relevant 
not for what they decided but the prin. 
oiple on which the decisions were founded. 
That principle is to be sought in the well- 
known maxim Jaha demonsiraiio non 
nocet. 

That rule means that if there be an 
adequate and sufficient description with 
convenient certainty of what was meant 
to pass, an erroneous addition to the des- 


1 . Trlbhovandae JekiehandsB y. Ktieboatam I 
berram, (1894) 18 Bom 288. 

2. Jalpaigaii Banking and Trading Goiporati 

1 V/vT* Cbakrabartl, A 1 R 1 ] 

Oal 636=146 I 0 666=60 Oa! 701. 

8. GourUhankar y. Patel Shalamlal, A I B 11 
Nag 280=163 I 0 628, 


oriptioD will not vitiate it : see (1849) 4 
Ex 591.^ In 37 Gal 293® at p. 308 the 
general principle enunciated in an Ame. 
rioan case was referred to and it was this 
that where there are two confiloting des- 
oriptions of the subject matter of a grant 
or two conflicting parts of the same des¬ 
cription, that which is the more certain 
and stable and the least likely to have 
been mistaken or to have been inserted 
inadvertently must prevail if it suffioientlyi 
identifies the subject matter. Then follows 
the further proposition based on English 
and American authorities there cited that 
prefereuoe ought to be given to that 
element of the description of the subjeot- 
matter which is most cousistent with the 
intention of the parties to be oolleoted 
from other parts of the deed, illumined if 
necessary by the surrounding oiroum- 
etanoes and subsequent oonduot of the 
parties. I am in respectful agreement 
with the exposition of the principle which 
oould not be better expressed than in the 
terms quoted above. 

It is in the light of this principle that 
the facts will have to be examined. The 
first question is what was intended to be 
the security for the debt. The mortgagee 
would not be concerned with mere descrip¬ 
tion of the share but the extent of the 
property mortgaged to him. It is the 
value of the seourity that would be mate¬ 
rial and as to what it was is placed beyond 
any ^ doubt by the mortgagor when ho 
partioularized the property as Dnohaud 
area 462*33 and Fazal area 653. “The 
total area of Duohand and Fazal together 
18 1115 33.” There oan be no nuoeitainty 
about the substance of the property how¬ 
ever vague its description in terms of 
shares may be. That the plaintiff was 
absolutely certain that the area mort¬ 
gaged was 1115 33 acres is abundantly 
clear from bis failure to raise in the mort¬ 
gage suit the plea which is now raised 
here, to initiate proceedings under S. 47, 
Civil P. C., when the defendant took 
aotual possession in execution of the 
entire area in execution of bis mortgage 
deoree, and to resist the mutation of five 
annas four pies share in defendants' 
names. His own oonduot throws a sinister 
light on the obaraoter of the claim urged 
by him now. 

4. Morrell y. Fisher, (1849) 4 Ex 691. 

6. Darga Prasad Biogh y, Bajeodra Narain 
Bagohi, (1910) 87 Oal 293=4 I 0 713=10 
0 L J 670. 
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Applying the rule formulated io 37 Gal 
293® at p. 308, there can possibly be no 
room for doubt that between the two oon< 
dieting descriptions, yiz. “two annas eight 
pies share" and “DuobaDd area 462'33 
and Fazal area 653. The total area of 
Duohand and Fazal is 1115'33," the latter 
desoription is positively the more oertaio 
and stable and the least likely to have 
been mistaken or inserted inadvertently. 
That the extent of the land intended to be 
transferred was 1115*33 acres is evident 
from the fact that the appellant’s father 
mortgaged for himself and on behalf of 
the appellant. Both had five annas four 
pies share and if only half of that area 
was intended to be mortgaged there was 
nothing to prevent it being recited that 
two annas eight pies out of five annas four 
pies share was being mortgaged. The 
essential thing was the actual area trans¬ 
ferred and the desoription of it in terms of 
fractional share was surplusage. What 
vestige of doubt can conceivably arise is 
set at rest by the appellant’s subsequent 
conduct, which is glaring, in abstaining 
from objecting to the delivery of possession 
of the entire area in execution of the 
mortgage decree. The Courts below were 
therefore right in holding that the desorip. 
tion of two annas eight pies share was an 
incorrect description. The appeal is die- 
missed with costs. Counsel’s fee Es. 40. 

B.D./b.E. Appeal diirniised, 

A. I. B, 1938 Nagpnr 9S 

Btone 0. J. AND Vivian Bose J. 

Ijalchand ThakuTdas Appellant. 

V. 

Dhanoo Pandu Patil — Hespondent. 

Second Appeal No. 269 of 1934, Decided 
on 11th February 1937, from appellate 
decree of Diet. Judge, Nimar, D/. 26th 
February 1934. 

{•) Granl—ConMruclion — Io graot of Und 
word, .nd •» go." used - Toim. not pur- 
porting to moko moufi gront ~ Alicn.ble 
oiloto it conferred upon grentee. 

tt® ® Stent of oectain land aae 

eapiewly the word, 'end aMlgn.' and do not pot- 
poit to make a manfi grant, there can be no 
ambiguity about the intention of the grant that 
it ooniers an alienable estate npon the grantee. 

[P 96 C 1, 2) 

(b) Grant-No emblgully In grant-Position 
before such grant eennet bo gone Into. 

Where the term, of a grant are not ambiguon., 
one oannot go beyond 1« go ai to enqnire what 
the poiltion wai before there wag tnoh a grant. 

[P 96 0 3] 
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M. B. Kinkheda and M. E. Bobde— 

for Appellant, 

K. B. Tara and B. B. Kaskhedikar — 

for Respondent, 

Judgment.—This is an appeal by the 
plaintiff in an action whereby he sought 
to obtain an account from defendant 1 
in respect of the plaintiff’s 4f pies share 
in a certain village called mouza Darya- 
pur, Tahsit Burhanpur, Nimar District, 
and for a decree for the amount found due, 
with consequential relief. The plaintiff 
derives bis title from defendant 2, who sold 
to the plaintiff 4f pies share in the village 
on 10th December 1929. The defendant 1 
is the lambardar of the village, and his 
resistance of the claim is based on the 
view, alleged by him, that this village is 
held by him under a title which renders 
it inalienable. It is common ground that 
the plaintiff's purchase money has been 
retaiued and that the amount sought is 
the amount which the lambardar ought 
to have accounted for to the person who 
has that share which the plaintiff bought 
from defendant 2 who is a member of the 
family. It would appear clear that the 
plaintiff must be entitled to some remedy 
either against defendant 1 or defendant 2. 
Defendant 2 in fact does not defend this 
action. Defendant 1 does not dispute the 
sale, but only the alienability. In the 
result however the learned appellate 
Judge has dismissed the claim with costs 
against both defendants. 

That result is arrived at because it has 
been held by him as a matter of law that 
this village forms the subject matter of a 
service grant by the Soiodia Government 
so as to become inalienable as it falls 
under S. 6 (d), Transfer of Property Act. 
He has attached, and properly so, great 
weight to A I E 1929 Nag 232^ where it 
was held that this very village is not 
attachable, it being the subject of a service 
grant. The learned appellate Judge, though 
attaching great weight to that decision, 
has decided, and again we think rightly, 
that that decision did not operate by way 
of res judicata being between different 
persons. But though he held that that case 
did not conclude the matter, be was obvi. 
ously very much infioenoed by it. Bat we 
think that there is an important difference 
on the facts between that case and this, 
though the village in qneabion ie the same, 

1. Tbaktuda. v. Dhaofao, AIR 1939 Nag 983= 
116 1 0 661. 
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beoausa in that case there was no evidenoa 
as to the terms of the grant from the 
British Government, whereas in this ease 
the grant itself baa been produoed, and in 
original is now with the record. 7hat 
grant is Ex. P.14, and in our opinion, it is 
that grant that is now the root of title to 
this village. In the absence of that grant, 
it was natural to enquire what was the 
position before the British Government 
became the owners of the village in ques¬ 
tion, and that enquiry was embarked upon 
in A I B 1929 Nag 232,^ and acting upon 
the very slight material available, the 
Court came to the conclusion that this was 
a manfi village and inalienable. But now 
that we see from the grant itself what the 
terms of the grant are, it seems to us to 
be unarguable that this is inalienable land, 
because the grant expressly uses the words 
"and assigns". It does not purport to neake 
a maufi grant, but makes an out and out 
grant to one Nohun Bawa who, we under, 
stand, is the predecessor-in-title, with 
many links in between, of the present 
parties. There is nothing ambiguous about 
Ex. P-14, and in the absence of ambiguity, 
we do not think it would be right to go 
behind it and beyond it into the past to 
see what the terms were upon which this 
land was held before that grant, so far as 
the question of alienability is oonoerned. 

We are of course not here concerned as 
to whether the persons claiming title to 
this village do or do not render such 
services as would entitle them to represent 
to the Government that they should hold 
this land without payment of revenue. 
That is not the question at issue in this 
ease. All that is at issue here is whether 
the plaintiff has got any title, and that 
depends solely upon whether the snbjeoi 
matter of the sale admittedly made by 
defendant 2 to him was capable of being 
sold or whether that transaction was 
ineffective as relating to an inalienable 
subject matter. In order to see what the 
terms of a grant are, it is first necessary 
to determine what is the root of title; that 
is, what is the grant ? It has been faintly 
urged here that the root of title is the 
grant by Soindia Government. But in 
onr opinion, it is obvious that after the 
British Crown became possessed of the 
title to the land in question the rights 
which the Soindia Government or their 
grantees possessed passed to the British 
Government, and the treaty that was 
made between the two Governments had, 
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for its purpose inter alia, the protection of 
those persons who had previously held 
from Sclndia Government and whose title 
had been destroyed. The aim of that treaty 
was to seonre that the titles which they 
formerly had would be restored, and in 
order to implement that treaty, an inquiry 
was made, and following upon that inquiry, 
grants were made. So far as this parti. 
Gular land and this particular grant are 
oonoerned, that inquiry ended with the 
grant of Ex. P-14. That accordingly, in 
our opinion, is the beginning of the title. 

It may well be—we say nothing as to 
it—that that title may differ from the 
title which existed before. The time to 
take up that question was when it was 
granted. Certainly, as regards alienability 
it cannot usefully be urged now that that 
grant, which expressly uses the words 
"and assigns", was not the grantee and 
his assigns, that is to say, that the snbjeot. 
matter was not alieoable. Bearing in 
mind 13 C P L R 81* and 8. 87, C. P. Land 
Revenue Act (1881), it is, in our opinion, 
the sanad granted by the Chief Commis- 
sioner. Central Provinces, some time about 
1860 (the sanad is curiously enough left 
undated) which forma the root of title. 
Therefore, in the absence of ambiguity, 
one cannot go beyond it and enquire what 
the position would have been had there 
been no such grant, that is, what the posi¬ 
tion was before there was such a grant. 
On the question of alienablity, there is no 
ambiguity, in our opinion the use of the 
words "'and assigns" making it plain that 
the intention of the grant was to confer 
an alienable estate upon the grantee. This 
being our opinion on the trne oonstruotion 
of Ex. P.14 it becomes unnecessary to con- 
eider whether there is attaohed to this 
grant any such condition of service or 
otherwise as would, were the grant silent 
on the matter, make the subject matter 
inalienable either under S. 6, Transfer of 
Property Act or otherwise. It follows 
that the appeal succeeds. The decree of 
the first Court will accordingly be restored 
and that of the lower Appellate Court set 
aside. The plaintiff will be entitled to 
his costs in all courts against defendant 1. 

k.b./r.k, _ Appeal allowed. 

3. Bampersbad Tiwail v. Anandilal. (1900) 13 

OPIiRSl. 
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Stone 0. J. and Vivian Bose J. 
■Shankar and others —Appallants. 

V. 


Eaghoba and others —Respondents. 

Pirsfc Appeals Nos. 141 and 170 o( 1934, 
Deoided on 19bh Mareh 1937, from deoree 
of Sub-Tudge, First Class, Chanda, D/- 
30th July 1934. 

(a) Hindu Law Reversioner — Remote 
reversioner — Nearest reversioner colluding 
with widow—Remote reversioner can sue for 
declaration. 


Where a Hindu widow alienates the property 
and the nearest reversionary heir has precluded 
iilmself in some way by his own act or conduct 
from btioglog a declaratory suit, as by oollusive 
aotion with the widow, the reveretonec in a more 
remote degree oan prosecute a deolacatory suit : 6 
Cal 76ii A I R 1914 P C S4 and A I R 1916 
Nag 100, Rel. on, [P 98 0 1] 

(b) Hindu Law of Inheritance (Amendment) 
Act (1929)—Interpretation—Act is retrospec* 
<ive when it does not prejudice vested 
eights. 


The rule that an Act has no letrospeotive effect 
cesta on the presumption that the Legislature does 
not inteod what is unjust ; its oblef applioatlon is 
where the enactment would prejudioially affeot 
vested rights or the legality of past transaotlons, 
or impair oontraote. [E* 99 0 I] 

Interest of a reversioner le only a oontiogenoy 
or mere spes sucoesalonla not amounting to a 
vested right. Where therefore the reversioners 
bring a declaratory salt against the living widow 
of the last male holder dead before the passing of 
the Aot, the Hindu Law of Inheritance (Amend* 
ment) Aot oan be applied as it will not oause in* 
lustioe i A I B 1934 Mad 138, Dissent.; Case lav) 
referred, tP 99 0 1, 9] 

(e) Hindu Law of Inheritance (Amendment) 
Act (1029), Applicability—Preamble. 

The Preamble shows that the Aot merely alters 
the order of euooesilon but does not alter the date 
on which the euoceaalon opens oat. It la clear, 
the (luestlon about the order of sucoeseioa la 
material only when the Bucoesslon opens out, and 
eo II that event occurs after the Aot has come Into 
Cotoe, the order given In the Aot should apply. 

(P 99 0 3] 

(d) Hindu Law of Inharltance (Amendment) 
Act (1020), S. 2—Words‘*sister’* and “sieter'e 
oon"—Moaning of. 

The word sister*'inolndoi haU-siater and oon* 
aaqaantly, the son of the half-blood and the son 
•«l the full blood both fall within the olass referred 

V. ,?*'*•!.' * o* Act. but It does 

not ^ oonteat betweeu the son of a 

'fllsser of the full blood and the son of a sister of 

^ deemed equal : 
.4 r R 1988 All 49lt DisMnt. ;AZB 1917 Nag 7, 
M. on. [p 100 0 1] 

M. N. Jog nod N. U, Daihmnkh — 

^ for Appellanti. 

M. B. Einkhede and A. B. Kulkarni (for 
Nos. 1 So 18) and P. P, Doo (for No. 
Ifi) — for Bttpondenii, 

UOOB N/18 A U 


Judgment.—This judgment will govern 
First Appeal No. 141 of 1934 and also 
First Appeal No. 170 of 1934. The fight 
in the case out of which these appeals 
arise was originally between the four 
plaintiffs on one aide and the defendants 
on the other. But it has now developed 
into a three-cornered contest between the 
first three plaintiffs and the defendants as 
one set, plaintiff 4 and the defendants as a 
second set, and the first three plaintiffs 
and plaintiff 4 as a third set. Defendant 
14, who is Narayan's widow, is supporting 
plaintiff 4 and so must be considered along 
with him in this contest. The questions 
now at issue will therefore have to be 
considered from these different angles. 

The suit is to challenge an alienation by 
Lasmibai, the widow of the last male, 
holder Narayan. She is still alive, and 
the main question at issue is: who was the 
next presumptive reversioner at the date 
of suit ? The facts are these ; One Ragbo 
died leaving three widows, Rukhma, 
Maina and Tolja, and also a son Narayan 
and two daughters, Godabai and Kondabai. 
The first three plaintiffs are Godabai’s 
sons, and plaintiff 4 is Kondabai’s son. 
These facts are accepted by all the parties 
to the suit. Their stories separate from 
here. The case of the first three plaintiffs 
is that Rukhma was the mother of all the 
children of Bagho, and that therefore all 
the four plaintiffs are the sons of a full- 
sister of the propositus. Plaintiff 4 denies 
this and says that though his mother 
Kondabai was Hukhma’s daughter the 
mother of the other three plaintiffs was 
not. He alleges that he is thus the son of 
a fuli-sister, and so excludes the first three 
plaintiffs who are the sons of a half-sister. 
The defendants’ case is that neither Goda. 
bai nor Kondabai was a daughter of 
Rukhma and that all the four plaintiffs 
are the sons of a half-sister. 

It is admitted by everybody that but for 
the Hindu Law of Inheritanoa (Amend, 
ment) Aot (2 of 1929), which came into 
force on 2Ut February 1929, the defen. 
dants would be the next presumptive re. 
versioners. The alienations in suit consist 
of gifts by Laxmibai to these defendants. 
Their case is that the Aot does not apply 
to the sons of a half-sister and so 
plaintiffs do not come in under its provi- 
aions ; also that the sons of a half-sister 
are not heirs at all and oonsequently have 
DO right of suit even if the finding of the 
lower Oourt that defendants I to 13 are 
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oolludiDg T7ith the 'svidow Laxmibai is 
right. Dealing with the last point first, it 
was deoided in 14 N L B 82^ that the 
position of a step-sister’s (that is half, 
siter’s) son is the same as that of a sister’s 
son in the line of heirs. This followed the 
decision in 15 Mad 300.* Even if there 
were no other reason, we would follow this 
on the principle of stare decisis ; bnt 
apart from that, we can see no reason 
in principle why this ruling should not be 
followed. When the half-sister’s eon is 
regarded in the line of descent and not 
merely collaterally there can be no doubt 
that he stands in esaotly the same relation¬ 
ship to his grandfather as the full-sister's 
son and that the two would inherit from 
the grandfather equally. The succession to 
the uncle has to bo traced eventually 
through the grandfather, that is, the 
father of the propositus, and though the 
sons of a full-sister may exclude those of a 
half-sister as between themselves, there 
seems to be no reason in principle why 
such sons should be excluded from the list 
of heirs altogether. Therefore following 
14 N L E 82^ we hold that the sons of a 
sister of the half-blood are heirs, and 
their position in the line of heirs is the 
same as that of sons of a sister of the full- 
blood. 


Once that is settled, then so far as the 
defendants are concerned, it does not 
matter whether the plaintiffs are the sons 
of a full or a half-sister. They are in the 
line of heirs and. in this particular case, 
would come in immediately after the 
defendants Their Lordships of the Privy 
Council decided in 6 Cal 764* and again 
affirmed the principle in 37 All 45* at p. 48, 
that where the nearest reversionary heir 
has precluded himself in some way by his 
own act or oondnct from suing, as by 
collusive action with the widow, the 
reversioner in a more remote degree can 
prosecute a declaratory suit of this nature. 
This rule which was applied by their 
Lordships as early as 1880 in the above 
case has long been the practice in these 
provinces; see 13 N L B 187.* H ere the 

1. Oanno v. Beni, AIR 1917 Nag 7=43 I 0 948 
=14 N LB 82. oiKjvm 

9. Bnbbaraya T. Eallau, (1892) 16 Mad £00. 

8. Bani Anand Ennwar y. Court of WarilH 

6. Ml. Parwatl t. Gotlnd Piaiad, AIR 
Nag 100=49 I 0 73T=18 N L R 187. 


first 13 defendants are the alienees, and so 
they have precluded themselves from 
challenging the alienation. Consequently, 
the plaintiffs who are the next in the line- 
of reversion after them, have a right of 
suit. Of course, if the first 13 defendants 
or any of them happen to outlive the plain, 
tiffs when the rerersion opens out, then 
this declaration will not affect their rights 
if they are found to be nearer in the line 
of sucaession than the plaintiffs. 

It was then urged on behalf of the 
alienees that the gifts formed part of a 
settlement made in good faith of a family 
dispute, entered into with the next pre¬ 
sumptive reversioners aod that it would be 
unfair on the part of the plaintiffs to set 
aside one part of the transaction without 
giving up any rights which they might 
possibly have under the other part which 
formed the consideration for the gifts in 
question, It is said that the widow 
Laxmibai gifted the property in suit to the 
first 13 defendants in various lots in con¬ 
sideration of their UDdertakiog to give her 
the profits from properties which belonged 
to them. Therefore the defendants urge 
that, if the gifts are set aside, it must be 
declared that the plaintiffs have no right 
to enforce the undertaking to pay the pro¬ 
fits in the str land to the plaintiffs. The 
plaintiffs agree that this declaration should 
be made; for, they say that they claim ne 
interest in the profits of the sir land and 
that that is a transaction between the first 
13 defendants and defeudant 14 with 
which they have no concern. That in 
itself would be enough to dispose of the 
case as against the defendants. Bnt, in 
our opinion, they are equally out of 
Court on another ground. Once it ie 
accepted that a sister’s son is in the same 
position in the line of heirs as a half- 
sister’s SOD, then under S. 2, Hindu Law of 
Inheritance (Amendment) Aot 1929, the 
plaintiffs would displace the defendants in 
the line of reversioners. Bnt it is argued 
that the word "sister” in S. 2 of the Act 
does not inolude a half-sister. It may be 
conceded that that is the sense in whloh- 
the word "sister” is usually used, but that 
is only because it is the case which most- 
frequently arises. The word "sister” is a- 
generic term which would include not only 
a sister of the fnll.blood or sister germane, 
as she is sometimes called, but also a sister 
of the half-blood. 

But we would go even deeper than that* 
The object of the Aot was to place a class 
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of heirs who oooapy a remotie place Id the 
line of heirs in a more favourable position, 
Once it is accepted that the son of a half, 
sister occupies the same position as the son 
of a fuU.sister and cousequently falls within 
that class, and once it is seen that the 
Hindu law does not speak of them separa. 
tely in the texts, it mnet be taken that the 
Legislature was usiog language familiar to 
Hindu lawyers and meant to elevate all the 
persons who formed that particular class 
and who are ordinarily designated by the 
term “sister’s sons”. B'or these reasons, we 
are with respect unable to agree with the 
Full Bench decision in 55 All 725.^ It was 
next argued that the Act applies only to 
those cases in which the last male holder 
dies after the passing of the Act, or rather 
of its coming into force. The lower Court 
holds that the Act has no retrospective 
effect, and so has not applied it in this case. 
A great deal of the argument before us was 
devoted to this question; but in our opi. 
nion no such question arises. The rule 


about this is given in Maxwell’s Interpre. 
tation of Statutes £dn. 6, pp. 381 and 383. 
The learned author points out that the 
rule rests upon the presumption that the 
Legislature does not intend what is unjust, 
and then states that its chief application 
Is where the enactment would prejudi. 

,daily affect vested rights, or the legality 
of past transactions, or impair contracts”. 
This is also the rule to be gathered from 
two decisions of the Privy Council, one 
in 6 M I A 109^ at p. 126 and the other in 
26 All 119^ at p. 129, In the present case 
|it is clear that no existing rights or vested 
Interests are affected. As Laxmibai is still 
alive, no rights have yet vested in any of 
the reversioners. 

The real question, in our opinion, is not 
whether the Act has retrospective effect— 
but what is the orltloal date for ascertain, 
ing the reversioners of Narayan~~the date 
of his death, or the date when the sucoes- 
sion opens out ? The Preamble to the Act 
in question says: 

WbexeM It It tipidUnk to alter the otdet in 
whioh oeiUin heixs of a Hlxida male dying Intee- 
tate axe entitled to inooeed to hii estate. 

Thi s merely alters the order of snooes. 

®* !• A I a 1988 All 

^ ° AU 736=1988 A L 3 

680 (F B). 

T. Doolnbdau Pettambeidass v. Bamlool Thaok* 

Mmydo^M. (IMIWW) 6 U I A 109=7 Moo PC 
989=1 Bar 408 (P 0). 

6. Uahammad Abdusamad v. Qoxban fiosialn, 
'•'W) SO AU 119=81 I A 80=8 Bat 091 
0 ). 



sion but does not alter the date on which 
the sucoeseion opens out. It is clear the 
question about the order of succession is 
material only when the succession opens 
out, and so if that event occurs after the 
Act has come into force, the order given in 
the Act should apply. In the argument, 
stress was laid upon the words “Hindu 
male” and “dying”, and also on the use of 
the present tense. But that is divorcing 
these words from their context. When 
the Preamble is read as a whole, it is clear 
that the Act merely determines the order 
of saooession and nothing else. The view 
we take has been adopted in 13 Lah 178,^ 
17 Lah 356,*® AIR 1934 Pat 324,** and 
AIR 1936 All 507.*^ In our opinion, it 
follows directly from the decisions of the 
Privy Council in 38 Mad 406*® at p. 410, 
5 Gal 776**, at p. 789 and 39 Mad 634**^ 
at p. 637, where their Lordships explain 
the nature of a Hindu woman’s estate and 
explain that the interest of a reversioner is 
only a oontingenoy or mere spes succea-. 
sionis not amounting to a vested right. 
Consequently, to apply the Act to this case 
will not cause injustice for the simple rea. 
son that the defendants have no vested 
rights. For these reasons also, we are unable, 
with the utmost respect, to agree with the 
decision in 57 Mad 718.*® With respect to 
the decision in 58 All 139,*^ whioh was 
quoted by the learned counsel for the res. 
pondents, that was not a case under the 
Act in question but under some other Act, 
and it is evident from the judgments that 
the learned Judges were dealing with a 
special set of circumstances and were not 
laying down any general principle. This 

9. Bhlb Das ▼. Nand Lai. AIR 1932 Lab 861= 
188 1 0 291=18 Lab 178=39 P L R 428. 

10. Bhakantala iDavl ▼. Kaaebalya Devi, A I B 

1936 Lab 134=162 I 0 718=17 Lah 866=88 
P L B 678. 

11. Ohalhan v. Mt. Akll, AIR 1934 Pat 324= 

160 I 0 1099=16 P L T 707. 

13. Mt. Bajpall v. Sarju Bat, A I B 1936 All 607 
=169 I 0 766=1936 A L J 669=68 All 1041 
(P B). 

13. VeDkataoarayana Filial ▼. Subbammal, A I B 
1916 P 0 134=39 I 0 298=42 I A 136=88 
Mad 406 (P 0). 

14* Monlram Kolita ▼. Eerl Eolitanl, (1880) 6 Oal 
776=7 I A116=6 0 L B 923=4 Sac 108 (P 0). 
16. Janaki Ammal t. Narayana Bwaml Aiyax, 
A I B 1916 P 0 117=87 I 0 161=48 I A 307 
=89 Mad 634 (P Q). 

16. Exiebnanobettiax ▼. Manlokkammal, A I B 

1984 Mad 188=147 I O 1189=67 Mad 718= 
66 M L J 70. 

17. AJodbya Pande t. Mt. Bajna, A 1 B 1986 All 
846=168 I 0 888=1986 A L J 984=68 AU 
189. 
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is especially evident from the jadgment of 
the learned Chief Justice who has made 
many reservations with respect to the 
view taken there. 

As regards the observations of the 
learned Judges in the Allahabad Full 
Bench case, 55 All 725® at p. 727, we desire 
to observe that although, in our opinion, 
a person of fuU-blood would succeed as 
against a person of the half* blood in the 
same degree, this will have no effect on 
the right of a person to succeed as against 
a person not falling within that class. 
The word “sister” includes half-sister 
according to the view taken in these pro. 
vinoes, with which we respectfully agree, 
and consequently the son of the half-blood 
and the son of the full-blood both fall 
within the class referred to as “sister’s 
son" in the Act. It does not, in our opi¬ 
nion, follow that in a contest between the 
son of a sister of the full-blood and the 
son of a sister of the half-blood the two 
would be deemed equal. 

The learned Judges in the Allahabad 
ruling state that this means the introduo. 
tion of another person between the sister 
and the sister’s son, namely a half-sister. 
If the construction we place upon the term 
“sister’s son” is right, then of course, this 
difficulty does not arise. But apart from 
that, in our opinion, it would cause more 
injastioe to leave out the son of the half, 
sister altogether while raising the son of 
the sister in the order of succession than 
it would to raise him along with the 
sister's son. We may obserre that the 
result of placing the interpretation which 
the Allahabad High Court has placed upon 
the term “sister’s son” would be to shut 
out a son of the half-sister altogether, 
unless it is to be assumed that the term 
“sister” in this Act is used in a sense 
different from that in which it is ordinarily 
understood in the Hindu law. As we 
have said, in our opinion and in the view 
prevalent in these provinces, that is not 
so. Therefore we must take it that the 
Legislature was using the term in the 
sense familiar to Hindu lawyers. That 
disposes of the case against the defendants. 
Whichever view is taken, they are wholly 
out of the picture. 

As regards the rights of the plaintiffs 
between themselves, the evidence on be, 
half of the first three plaintiffs consists of 
P. We, 1, 2 and 3. The learned Judge 
who saw these witnesses has not believed 
them, and we agree with him that they 


are worthless. F. W. 1 admits that he 
never spoke to anyone about Bagho’s two 
daughters, and when asked how then he 
could have known about their relationship, 
he merely replied that he knew because 
he knew. We are unable to oonsider him 
a witness who can be relied on in this 
matter. P. W. 3 does not support the 
case of these plaintiffs in his cross-exami¬ 
nation; for, he says there that Godabai was 
a daughter of Mainabai, and these plain, 
tiffs themselves do not rely on him any 
longer. That leaves us with P. W. 2. He 
says his knowledge is derived from admis- 
sions made by Laxmibai and Tuljaba! 
some 40 years ago. But he sa^s that apart 
from these admissions he already knew 
the faot. If that is so, it is difficult to see 
how a stranger who does not appear to 
have any deep interest in the family can 
recollect conversations which took place 
40 years ago with respect to matters 
already in his knowledge. As we have 
said, the Judge of the lower Court who 
saw these witnesses has disbelieved them 
and the plaintiffs themselves have not 
gone into the witness-box. Consequently, 
we agree that this is not evidence of a 
kind which compels acceptance. 

With respect to plaintiff 4’b case, it 
is to be noted at the outset that be 
originally sided with the first three plain¬ 
tiffs and then turned round and set up 
an exclusive right in himself at a later 
stage.^ He has nob gone into the box to 
explain this extraordinary change of front 
and in the absence of some explanation 
from him, it is difficult for us to place any 
reliance on the story now set up on his 
behalf by one of the witnesses. - It is true 
Laxmibai supports him as 14.D. W. 1 
and that as a member of the family by 
marriage she is an important witness; also 
it is a strong point in her favour that the 
Judge who recorded her evidence has 
believed her. But as against this is her 
special interest in plaintiff 4. It appears 
from her evidence that she brought him 
up as a child, and reading between the 
lines, one gathers she looked upon him very 
^as one of her own sons. In view of 
plaintiff 4 s unexplained change of fronfr, 
wo are not^ able to regard this as strong 
enough testimony to oust his step-brothers. 
Therefore wo are unable to travel beyond 
the admissions made in this case, namely 
that all the plaintiffs are sons of Bagho's 
daughters but not by the same wife. The 
further position that they are the of 
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a fuU-Bister of the propositusi we hold, 
has not been established. 

The resnlt is that plaintiff 4’s appeal, 
No. 170 of 1934 eaooeeds as against the 
defendants and fails as against his oo. 
plaintiffs. It is therefore allowed to that 
extent. A great deal of the trouble in 
this case has arisen through the unex. 
plained change of front which plaintiff 4 
made. In the oiroumstances, we think it 
fair that be should be given only half bis 
costs in this appeal and that they should 
be borne by defendants 1 to 13. The 
other appeal, First Appeal No. 141 of 
1934 also snooeeds as against both the 
defendants and plaintiff 4. It is therefore 
allowed and the defendants and plaintiff 4 
will pay the appellants' costs half and 
half, each being separately responsible for 
a faaU-share. The first Court’s decree will 
be reversed and a decree will now be passed 
in favour of all the four plaintiffs jointly 
as! against the defendants. The defen¬ 
dants will pay the plaintiffs half the coats 
of the suit beoanse they have won on the 
facts but lost on the law. These half 
costs will be distributed half and half bet¬ 
ween plaintiff 4 and the first three plain, 
tiffs. The declaration referred to earlier 
in the judgment will also be added to the 
decree. 

S.O./R.K. Decree reversed. 
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Stone 0. J. and Niyogi J, 

Syed Fakir Syed Hussain and another 

—Appellants. 

V. 

Abdul Samad Khan Fazal Khan — 

Respondent. 

First Appeal No l.B. of 1934, Decided 
on 10th March 1937, from order of Addl. 
Diet. Judge, Yeotmal, D/. 9th Jan. 1934, 

S. 144—Applicability^ 
S. 144 does not apply to luretiet. 

Beotion 144 wai not Inteoded to apply to Bare* 
ties but only to the parties to the suit ot their 
repreientatlvee. The eorety only uodeitakee to 
return the property, namely the material object 
and not the liability for aafeguardtog the rights of 
th6 owfid? In reBpeok of the ptoperty* If any Iobb 
1b caused to the owner by reason of the property 
not being relnrned in the oondltton In which it 
wai when it was taken, or If for any other reason 
the owner suffers damagei, that baa nothing to do 
with the exsontlon of the decree as inch : 1919 
JPO dd, Aet, on, [p lOQ 0 9] 

; M. B. Bobda — for Appellania. 

B. N. Padbye — /or Beapondont, 


Judgment.— This appeal arises out of 
execution proceedings. In Civil Suit No. 9 
of 1926 certain persona who were non- 
applioanta 1 and 2 in the lower Court sued 
the respondent, Abdul Samad Khan and two 
others for possession of certain moveable 
and immovable property and succeeded in 
the Court of first instauoe. Pursuant to 
the decree, they obtained from the respon¬ 
dent possession of the stock in trade in a 
cloth shop and certain bonds and pronotes 
of the face value of Es. 1818 besides 
some other property. The respondent filed 
an appeal in the Court of the Judicial 
Commissioner and obtained an order from 
that Court ordering the plaintiffs in that 
suit to furnish security to the exbent of 
Es. 3000 for the restitution of the property 
which they bad taken possession of in 
execution of the original Court’s decree 
passed in their favour. On 11th July 1929 
the appellants executed a surety bond 
whereby they undertook to pay a sum not 
exceeding Es. 3000 in the event of the 
respondent’s appeal succeeding, and the 
plaintiffs in that suit not returning to 
the respondent the immovable property 
that they bad taken into their possession 
in execution of their decree. The respon¬ 
dent succeeded in bis appeal with the result 
that the decree passed against him was 
reversed. 

The Judicial Commissioner’s Court deci¬ 
ded the appeal on 5th November 1930 in 
favour of the respondeob in this appeal. 
On 29th November 1930 he applied to the 
executing Court for directing the unsuccess- 
ful plaintiffs in Suit No. 9 of 1926 bo return 
the property that they had taken in exe¬ 
cution. On 2nd October 1931 and 24bh 
November 1931 the plaintiffs in that suit 
returned the stock of cloth which they bad 
taken in exeontion. Thereafter on 4th 
January 1933, respondent 1 applied to the 
Court for enforcing the liability which the 
appellants as sureties bad undertaken by 
the surety bond dated 11th July 1929. On 
16bh April 1933 the bonds and the pro- 
notes were returned to the respondent in 
this appeal, but by that time the debts due 
on those documents bad become barred by 
time. The respondent therefore wanted 
the sureties, namely the appellants to re¬ 
imburse him for the loss resalting from 
the bonds and promissory notes having 
become barred by time and also for the 
depreciation In the market price of the 
■book of cloth. The lower Court held that 
the niretles, namely the appellants, were 
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under their surety bond dated lltb July 
1929, liable to pay Bs. 2371.12.0 to the 
respondent. It is oontended on behalf of 
the sureties, who are appellants here, that 
they oould not be made liable to oompen- 
sate the defendant for any loss oooasioned 
to him by reason of the delay on the part 
of their prinoipals in returning the instru¬ 
ments of obligation and the stock of cloth. 

Lengthy arguments were addressed on 
either side, but it appears to us that the 
question resolves itself into one, whether 
the case is governed by B. 145 only, or by 
S. 145 read in conjanotion with S. 144, 
Civil P. 0. As this is a case of persons who 
became liable as sureties for the restitu- 
tion of the immovable property taken in 
execution of a decree which was subse¬ 
quently reversed, the enactment that will 
apply to this case is S. 145. That section 
provides that the decree which ultimately 
became the enforceable decree may be 
executed against the sureties to the extent 
to which they had rendered themselves 
personally liable in the manner provided 
for the execution of decrees. Now, this 
section has to be applied in view of the 
particular terms of the surety bond. In 
the present case, the surety bonds recite 
that if the persons who had taken possession 
of some moveable property in execution of 
a decree, which was subsequently reversed, 
did not return to the respondent in this 
appeal the moveable property which they 
had taken possession of, then the sureties 
would be liable personally to pay a sum 
not exceeding Bs. 3000. Personal liability 
of the sureties was clearly contemplated to 
arise in the event of the failure on the part 
of the persons concerned to return the 
moveable property to the restitution of 
which the respondent in this appeal became 
entitled as a consequence of his having 
succeeded in his appeal. The moveable pro. 
perty, namely the bonds, pronotes and the 
stock of cloth were actually returned to 
the respondent in this case. Consequently 
so far as the execution of the appellate 
decree was concerned, it was oompleteand 
there was nothing left of the appellate 
decree to be executed against the sureties. 
But it 18 urged on behalf of the respondent 
that the eureties stood on the same footing 
as the iudgment.debtors and that therefore 
theyi like the judgment•debtorSi were liable 

not only for the restitution of the speoifio 
moveable property-but also for damages 
consequent on the failure to return the 
bonds and promissory notes in time to 


enable suits being filed for recovering the 
debts due on them and also for the depre¬ 
ciation in the market price of the stock of 
cloth. This liability of the surety is sought 
to be made out in terms of S. 144, Civil P. 
C. In our opinion, S. 144 was not intended, 
to apply to sureties, bnt only to the parties' 
to the suit or their representatives. The 
surety only undertakes to return the pro. 
perty, namely the material object and not 
the liability for safeguarding the rights of 
the owner in respect of the property. If any 
loss is caused to tbe owner by reason of the 
property not being returned in the condition 
in which it was when it was taken, or if 
for any other reason the owner suffers 
damages, that has nothing to do with tbe 
execution of the decree as such. As the 
terms of 8. 144 itself make it clear, a sepa. 
rate proceeding has to be started against 
the judgment.debtor for determining tbe 
amount of damages or compensation which 
are consequential on the variation or re¬ 
versal of the decree. B. 144 is more com¬ 
prehensive than S. 145. The latter section 
speaks of the execution of a decree which 
is varied or reversed, but the former pro¬ 
vides for remedies by way of damages or 
compensation or mesne profits which are 
not comprised in the decree but are conae- 
quential on the variation or reversal of 
the Subordinate Court’s decree. If S. 144 
were held to apply to sureties, they will 
bo made virtuallyparbies to the suit, which 
eventuality is repugnant to S. 145, becanse 
It says that tbe surety shall be deemed to 
be a party within the meaning of 8. 47 
only for a limited purpose, namely for tbe 
purpose of appeal. It has been held in 43 
Mad 325,* 51 All 346* and 9 Bang 434,* 
that a surety does not become a party 
within the meaning of S. 47 only because 
the decree is capable of being executed 
against him under S. 145, although if an 
adverse order is passed against him he has 
a right of appeal from it as if he were a 
party within tbe meaning of B. 47. It is 
thus clear that any attempt to apply 
S. 144 to the sureties would not only be 
contrary to tbe plain terms of that section 
bot^so be repugnant to the letter and 
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spirit of S. 145. In oar opinion therefore, 
it would be straining S. 144, beyond its 
legitimate soope to seek to apply it to 
euretiea. We are fortified in oar opinion 
by the view taken by their Lordships of 
•the Privy Council in 42 All 158^ at p. 166, 
where their Lordships observed that Ss. 47 
and 144 provide for the decision of qnes. 
tions relating to the execution, discharge 
or satisfaction of the decree and for resti¬ 
tution including the payment of mesne 
profits when a decree has been varied or 
reversed and they enact that any each 
‘questions should be determined in the suit 
and not by a fresh suit, but these sections 
Apply only to the parties or representa- 
tives of the original parties and do not 
apply to sureties. 

From the foregoing discussion it is evi¬ 
dent that the sureties could not be made 
liable on their surety bond either under 
fi. 145, Civil P. 0., as the moveable pro. 
petty was returned, or under S. 144 as it 
does not apply to the sureties. The result 
Is that the appeal succeeds and the lower 
Court's order is reversed. The respondent 
will pay the costs of the appellants of both 
Courts. Counsel’s fee Be. 30. 

D.3./R.K. Appeal succeeds. 

4. Baj Bagbabar Singh v. Jal Indra Bahadur 
Bingh, U919) 6 A I B P 0 66=66 I 0 660=16 
1 A 938=43 All 168=32 0 0 913 (P 0). 
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Grille J. 

Sahat AH Amjadali and others — 

Applicants. 

V. 

Mohamad Murad — Non-applicant. 

Otlmlnal Bevn. No. 278 of 1937, De* 
oided on 18th September 1937, from order 
of 8es8. Judge, Jubbulpore, D/. 22ad May 
1937. 

4 (a) Crtmtnal P. C. (1698). S. 2S2—Scope 
•xplalnod—Section composed of two parts— 
Piral part vafera to appearance of aecured 
-for firat time only—Failure to comply with 
•tflral part does not ottlata trial—Magisirata’e 
dlaeratlon In ••lecting wltnestcs cited—When 
■and how dleeroticn should bo used. 

The first part of S. 363 rsfsts only to snob evU 
■donos as Is oflsrsd on the day when tbs aooused 
■appsars or Is brought bstors ths Oourt; it refers 
only to the Initial prodootton of the aooused and 
•does not refer to every appeatanoe of the aooaead. 
That would be opposed to the plain sense of the 
-aaotlon, the objeot of wbtob la that snob evidenoe 
as la ready and appeara against the aoensed ahall 
ha taken dlraetly he appaata In Oooel. If the 
waia la Initiated oa a ohitUan, the a^gttd la ptc^ 


daoed, and the proBsoutlon wltueaBea on the day 
fixed. The proseoutioD witnoBses who have been 
bound over to appear by the police are then exa* 
mined. Undoubtedly, If it la neoesflary to adjourn 
the oaae, suoh witaesaea atilt corns under the 
oategory of '‘such svidenos aa may be produced in 
Bupport of the prosecution" aa they were pro¬ 
duced on the date of hearing; but, where the case 
la Initiated on a oomplalnt, the phrase "auoh evl- 
deooa aa may be produoed in support of the pro* 
aeoutioa" refeca only to auoh witnesses as the 
complainant may bring with him and who have 
not been summoned by the Oourt. Latter part of 
S. 253 authorizea that what is done in every com¬ 
plaint oaae under another name, viz. the filing of 
a Hat of witoeaaea whom the complainant desires 
ahall be aummoned. When the first stage con' 
templated in the flret part of 8. 352 has passed, 
the hearing of any unaummoned witnesaea after 
that date ia a matter within the Oouct’a discre¬ 
tion. The fact that the Magistrate summoned 
all the witnesses without making a aeleotion or 
enquiring from (he complainant broadly on the 
points in reapeot of which they were to depose 
does not alter the fact that the acceptanoe of the 
list filed by the complainant in its entirety is a 
compliance with the second part of the eeotion. It 
is only where a list ie unduly long and appoara to 
have been fiied vexatioualy that the Magistracy 
avail themaelves of the power, which the law 
pcovidea, to aotutinize the list to preveut undue 
harasement of the accused and an unwarranted 
prolongation of the trial. [P 104 0 1, 2; P 105 0 1] 

Where on the day fixed for the appearance of the 
aooused, the complainant does not bring hie wit- 
neaaea, the Court ebould examine the oomplainant, 
hut failure of the Court to do ao will not vitiate 
the trial. There ia then no evidence in support 
of the proseoution and henoe latter part of 8. 262 
will oome into play. [P 104 0 2] 

(b) Criminal Trial — Witnesse* — Witness 
bound over not appearing — Court and not 
party should take steps to compel attendance. 

Where the wltneasea who were bound over fail 
to appear in Oourt, it le for the Oourt to take steps 
to compel their attendance and not for a party. 

[P 106 0 2] 

Fida Hasaio — for Applicants, 

J. San — for the Crown. 

Order.—One Mohamad Murad brought 
a oaee on a complaint agslnet seven ao- 
oused persona under Ss. 147, 323 and 506, 
I. P, 0. Alter a preliminary Inquiry, the 
Honorary Magistrate decided to issue pro¬ 
cess, and on 22nd February 1936 stated 
on the order-sheet: "Oaae be registered, 
eummonses shall issue to all accused, case 
for 18th March 1936”. On 17th March 
1986 the order-sheet runs : "Oomplainant 
and all the accused are present to-day. 
The case is therefore taken up. Gom- 
plainant's witnesses shall now be sum¬ 
moned. Accused on bail of Bs. 100 each 
with one surety for like sum eaob. Oasa 
for Q6th March 1936”. On 26th March 
1938 the Oourt discharged all the aooused. 
holding that on the evidanoa which had 
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been adduced (the Magistrate oonsidered 
it a point ^orth noting that there ^as 
no medical evidence in support of the in. 
juries which the complainant said he bad 
received) no case had been made out. The 
complainant then applied to the Sessions 
Court to have the order of discharge set 
aside and a further inquiry directed. The 
case in the Sessions Court unfortunately 
took over nine months and ended in the 
order being set aside and a further inquiry 
directed with the instruction that the 
complainant should be allowed to produce 
six named witnesses. The reasons for 
directing a further inquiry were, in short, 
that the complainant had not been allowed 
to examine and summon certain witnesses 
and that permission should have been 
given. The accused have now put in a 
revision application against the order of 
the Sessions Judge. A rule was issued and 
both the applicants and the Government 
Pleader have been heard. The order of 
the learned Sessions Judge cannot be sup¬ 
ported as to the order that certain wit. 
nesses should be heard who appeared for 
the first time unsummoned on 29th May, 
although the case cited by the Magistrate 
for refusing to hear them, A I B 1934 
Nag 156=150 I C 916,^ is not actually 
an authority for his action. The learned 
Sessions Judge has, in my opinion, mis¬ 
construed the first part of S. 252, Criminal 
P, C. He interprets it as meaning that 
any evidence which is produced on behalf 
of the prosecution includes any witnesses 
who may appear, whether summoned or 
no, up to the time when the prosecution 
case is closed, and then, somewhat illogi. 
cally, also adds that the second part of 
the section does not come into operation 
until all the evidence to which he has just 
referred has been taken. 

Now a warrant case may come before 
a Magistrate in two ways: either on a 
ohallan, in which case, the witnesses have 
already been bound over to appear by the 
police on the date of the trial, or on a 
complaint, in which case the complainant 
may bring witnesses with him on the date 
fixed for trial, i. e. the date on which the 
accused appears. None of these witnesses 
and it IS these who constitute "such 
evidence as may be produced in support of 
the prosecution''—are summoned by the 

Magistrate. That may take place later, 


n‘ 31 A I B Nag 

Or 0 660=160 I 0 916=36 0 Ii J 


and it is perfectly plain that the first partf> 
of S. 252, Criminal P. C., refers only to 
such evidence as is offered on the day 
when the accused appears or is brought 
before the Court; it refers only to the 
initial production of the accused, and I 
cannot accept the contention that it re. 
fers to every appearance of the accused. 
That would be opposed to the plain sense 
of the section, the object of which is that 
soch evidence as is ready and appears 
against the accused shall be taken directly 
be appears in Court. If the case is initi. 
ated on a challan, the accused is produced, 
and the prosecution witnesses on the day 
fixed. The prosecution witnesses who have 
been bound over to appear by the police 
are then examined. Undoubtedly, if it is 
necessary to adjourn the case, suchwitnes. 
ses still come under the category of “such 
evidence as may be produced in support of 
the prosecution” as they were produced on 
the date of hearing; but, where the ease 
is initiated on a complaint, the phrase 
such evidence as may be produced in sup. 
port of the prosecution” refers only to 
such witnesses as the complainant may 
bring with him and who have not been 
summoned by the Court. It is quite obvi. 
one that in the present case on the day 
when the accused appeared in answer to 
the summons which had been issued, the 
complainant appeared and he bad no wit¬ 
nesses present with him; The Court oer. 
tainly neglected to examine the oomplainant 
on that day, and in so far failed to com. 
ply with the provisions of the first part of 

252; but that would not vitiate the trial. 
Tbets theo» no ovidenoo prodoood io 
support of the prosecution, and the next 
part of S. 252 then came into play. 

The learned Sessions Judge has held 
that, as the Magistrate had not actually 
ascertained from the ocmplainant the 
names of the persons likely to be acquainted 
with the facts of the case, the stage con¬ 
templated in the first part of the section 
was still in existence and that until th» 
question had actually been asked, the oom¬ 
plainant was at liberty to produce snob 
unenmmoned witnesses as be chose. Thi» 
proposition would mean eudless delay and 
harassment to accused persons, and if the 
judgment of Wallace J. in 49 Mad 978* ie« 
to be interpreted as allowing such prooe- 
dure, I find myself with all respe ct unable 

9. K. a Menon V. p. Krishna Nayar, (1996) 19* 
AIK Mad 989=97 I 0 648=97 C* L J 1198» 
=49 Mad 978=61 M L J 828. 
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to agrse with it. What the second part o( 
B. 252 authorizes is what is done in every 
complaint case under another name: the 
filing of a list of witnesses whom the oom- 
Iplainant desires shall be summoned. This 
was done on 18th March 1936, and sum¬ 
monses were issued in respect of the eight 
persons named in the list. It follows then, 
that the first stage contemplated in the 
first part of S. 252 had passed on 18th 
Maroh, and the hearing of any unsum¬ 
moned witnesses after that date was a 
matter within the Court’s discretion, The 
fact that the Magistrate summoned all the 
witnesses without making a selection or 
inquiring from the complainant broadly on 
the points in respect of which they were 
to depose does not alter the fact that the 
Booeptanoe of the list filed by the com. 
plainant in its entirety was a compliance 
with the second pert of the section. It is 
jOnly where a list is unduly long and 
jBppeare to have been filed voxatiously that 
the Magistracy avail themselves of the 
power which the law provides to soruti. 
mza the list to prevent undue harassment 
of the accused and an unwarranted pro- 
longatioD of the trial. In so far then, as 
the first part of the learned Sessions 
Judge’s order goes, the argument therein 
employed for ordering a further inquiry 
oannot prevail. On the remaining argu¬ 
ment the learned Sessions Judge’s views 
are correct, and the complainant baa oer- 
talnly been wrongfully deprived, owing to 
the failure of the trying Magistrate in 
carrying out his duty, of the opportunity 
of examining essential witnesses inolndicg 
the doctor whom ha had called. On the 
date fixed for the recording of evidence of 
tue eight witnesses summoned, five were 
present, and there Is nothing to indicate 
whether the summonses of the remaining 
*7? served or were not served. As 
to the three who were not present, the 
Magistrate, on a Bubsequent application to 
have them re eummoned, recorded that 

complainant 

II waB certainly the Conrfa dnty to 

In reapeet of 

thMe three wltneBBea. whether they were 

whether the eoeeplaln.nt desired to com. 
pel their attendaoca by a warrant or, if 

toBummon 

uS?mr;i ' there 

u no mention in the order.iheet, as there 
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should havo been, as to what direofciong 
were sought for or given in respect of 
these witnesses. Further there has been 
a considerable dereliction of duty in res- 
peot of the witnesses, five in number, who 
actually were present and whose evidence 
could not be taken owing to the absence 
through illness of one of the accused. They 
were bound over for the hearing of the 
next date, the 30th April 1936, On that 
day however, according to the Magistrate’s 
order of 14bh July 1936, since nothing 
appears on the order-shaet of 30th April 
in this respect, only three were present. 
The absentees wore Mr. and Mrs. Marshall 
who had been bound over and who appar. 
ently failed to appear. Their appearance 
should have been compelled and action 
taken in respect of their bonds which 
were apparently forfeited unless the com. 
plainant had definitely stated, and if 
stated, the fact should have been recorded 
in the order-sheet, that be gave up these 
witnesses. It is not a question, as the 
Magistrate says in his order, of the com¬ 
plainant failing to take any action what¬ 
ever to secure the attendance of bis other 
witnesses. These witnesses bad been bound 
over, and on their failure to appear, it was 
for the Court to take action on the breach 
of the Court’s order, and not for the com. 
plainant. On 25th Juno the complainant 
then asked that he should be allowed to 
examine Wall Mohamad and Lalloo (two 
of the witnesses whom he had produced 
unsummoned on 22od May) and four wit. 
nesses, Aziz, Taj Khan, Mr. Marshall and 
Dr. Mehta, who were in his original list, 
and the Magistrate rejected the application 
in respect of all. 

The learned Sessions Judge is correct in 
holding that the complainant is entitled to 
summon and examine these last four wit. 
nesses. In respect of the first two, that (as 
the witnesses were unsummoned) was a 
matter for the Magistrate’s discretion; he 
was under no compulsion to examine them. 

As the continuation of the hearing has now 
been ordered, I do not propose to interfere 
with the order of the fiessions Judge 
directing that the complainant should be 
allowed to produce and examine tbeee wit¬ 
nesses. The production however must be 
by way of fiommons. The rule is accord¬ 
ingly discharged and the inquiry will pro. 
oeed as directed. 

b.d./r.e. Order accordingly. 



106 Nagpur 


Habib v. Empbbob {Grille J.) 


A. I. B. 


A. I. R. 1938 Nagpur 106 

Grille J. 

Syed Mabib Syed Ibrahim 
Accused — Applicant. 

V. 

Emperor, 


arrears and unless we help the vUlage officers in 
recovery it will be dlffioolt to recover arrears. 
The defaulter by his closing the door has done 
an overt aot to obstruct a public servant in dis* 
charge of a public function. I therefore propose 
to lodge a complaint under S. 166. Penal Oode, in 
the Court of Naib Tabsildar (Mr. Joehi). 

Submitted to Subdlvlslonal Officer for favour of 
approval as this oonoerns the general working of 


CrimiDal Revn. No. 328 of I937i Do- 
oided on lObh September 1937, from order 
of Disfe. Magistrate. Akola, D/. 11-7-1937. 

Criminal P. C. (1898). S. 195 —Tahsildar pro- 
posing prosecution under S. 186, Penal Code 
—Subdivisional Officer recommending under 
S. 183 — Papers forwarded by Tabsildar to 

Naib Tabsildar with endorsement “for favour 
of action’’—Communication between Tansil- 
dar and Subdivisional Officer does 
ount to complaint as required under S. 195. 

When a warrant for arrears of rent was about 
to be served on a person, he oonoealed himseH. 
The Tabsildar made a report of this fact to the 
Subdivisional Officer, stating that be proposed to 
lodge a complaint against the person under 
B 186 Penal Code, In the Court of Naib Taheil- 
dar. On this the Subdivisional Officer endorsed 
that complaint might be lodged under 8. 183, 
Penal Oode. The file was returned to the Naib 
Tahsildat by the Tabsildar with an endorsement 
“jqj favour of further aotion". The Naib Taheil- 
4ar on this started proseoutlou, without further 
■and proper complaint : 

Eeld that the oommunlcations between the 
Tabsildar and the Subdivisional Officer did not 
ooDStitute a complaint in writing made by a 
pnbllo officer to a Court having jurisdlotion to try 
the case. The Sabdlvisional Officer merely in- 
etruoted the Tabsildar that be might lodge a 
•complaint. No oomplaint as snob had been 
lodged. No mention of any Magistrate or any 
Magistrate’s Court was made and all that had 
'been done was that the Tahsildat had forwarded 
to hie subordinate ezeootive officer a statement 
Bbowlng that he proposed to lodge a oomplaint 
under one section of the Penal Code and that his 
superior executive officer, the Bobdivielonal Offi¬ 
cer, had overruled him aud informed him that he 
might lodge a complaint nnder another seotion. 

[P 106 0 S] 

V. K. Bajwade — for Applicant* 


Order.—This is an applioation asking 
that the proseontion of one Syed Habib 
nnder S. 183, Penal Code, shonld be 
gnashed as the complaint was not made as 
required by S. 196, Criminal P. C., by a 
public servant in writing. The alleged 
•offence in respect of which the applicant 
has appeared in Court is that when a 
warrant for arrears of rent was about to 
be served on him, he detected the presence 
of the person abont to serve the warrant 
and shut himself up in his honse. On this 
the Tabsildar, Akola, made the following 
report to the Subdivisional Officer : 

The report on the enclosed warrant may kindly 
be seen. The village Barsitakli is notorious for 


the talnk, 

On this, the Subdivisional Officer endorsed: 
"a oomplaint may be lodged under S. 183, 
I. P. C.,” and returned the paper to the 
Tabsildar, Akola, who then added to it: 
"Forwarded to Naib Tabsildar (Mr. Joshi} 
for favour of further action". This the 
trying Magistrate held to constitute a 
proper oomplaint under S. 195, Criminal 
P. G., and be has been supported in this 
view by the District Magistrate in revision. 
On a rule issuing from this Court, the Dis¬ 
trict Magistrate considers that it is not 
necessary for Government to be represent, 
ed. I am satisfied that the oommunioa- 
tions between the Tabsildar, Akola, and 
the Subdivisional Officer do not oonatitute 
a oomplaint in writing made by a public 
officer to a Court having jurisdiction to try 
the case. The Subdivisional Officer merely 
instructed the Tabsildar that be might 
lodge a oomplaiut. No oomplaint as such 
has been lodged. 

It is argued that the report of the 
Tabsildar with the subsequent permission 
of the Subdivisional Officer to lodge a com. 
plaint constitutes a proper complaint in 
writing. The Tabsildar proposed to lodge 
a complaint under S. 186, Penal Code; the 
Subdivisional Officer said a complaint may 
be lodged under S. 183 of the Code, and 
the Tabsildar then forwarded the papers 
to the Naib Tabsildar for favour of further 
action. No mention of any Magistrate or 
any Magistrate's Court is made on this 
sheet of paper, and all that has been done 
is that the Tabsildar has forwarded to his 
subordinate Executive Officer a statement 
showing that he proposed to lodge a com¬ 
plaint under one section of the Penal Oode 
and that his superior Exeoutlve Officer, 
the Subdivisional Officer, has overruled 
him and informed him that he may lodge 
a oomplaint under another seotion. The 
Naib Tabsildar then, as a Magistrate, pro- 
needed to take this correspondence as a 
oomplaint under S. 183, Penal Oode, when 
the facts set out in the report are entirely 
incompatible with a complaint under S. 183 
although they may be compatible with a 
oomplaint haviug been properly made 
under S. 186, Penal Oode. lb is quihb 



1938 


Anandi Prasad y. Govinda Bapu Nagpur 107 


apparent that no oomplaint has been made 
at all and that oonsegnently the Magistrate 
had DO jariediotion. The proceedings will 
be quashed. 

B.d./r.k. Application allowed. 
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Vivian Bose and Pdranik JJ. 
Anandi Prazad Rai Devi Prasad — 

Appellant. 

Qovinda Bapu Sitaram Bapu Kalar 

— Respondent. 
Miao. Appeal No. 50 of 1936, Decided on 
Slat Jnne 1937, from order of Diat. Judge, 
Nagpur, D/. 22nd January 1936. 

(•) Civil P. C. (1908), O. 43, R. 1 (j) and 
S. 104 SecoQcl appeal — No second appeal 
liei from order refuting lo «et aside tale. 

An Older refusing to set aside a sale as men* 
tloned in 0. 43, R. 1 (j), ig appealable aa stated in 
the very beginning of that Order, under 8. 104 of 
the Code. Bo in view of 8. 104 (2), no second 
appeal lies from anoh order. (p 107 0 2] 

(b) Civil P. C. (1908), S. 2 (2) (a) and O. 43, 
**• * (l) — Order refusing to set aside sale — 
Order made appealable under O. 43, R. 1 (j) 
Such order is not decree even if passed 
between parties to proceedings in execution. 

Beotioo 2 (2) (a) lays down that the definition 
Ola decree” should not include “any adjudloa- 
ilon ^om which an appeal Ilea aa an appeal ffom 
an otaet'\ Ao older refaelog to set aalde sale Is 
made appealable under O. 43, R. 1 (j). 8uoh order 
tnerelore, even if passed between parties to pro¬ 
ceedings inexeontlon, oannot therefore be regarded 
«B a decree within the meaning of the definition 
of a deoree given In 8. 3 (3). (P 107 0 3; 

I \ ^ P 108 0 11 

«nd O. 4^ R. 1 (j) _ Sale held till I p. m. end 
edjournedto an hour or so” without slating 

9 IV — Sale held again 

IIoasIa ' **** 4 p. m. — Non-speci- 

Id !««« «*»• reasons for 

Imllll? Vi!*****.“®* •“'** mcterici if regula¬ 
rities as to take sale out of purview of Cede. 

0“ ground of 
rnlh al Irregularity must be 

1 matter and It Is of 

E2LiI^J‘S? whatever kind oon- 

topUtsd by the Oode can be said to have been 

, CP 100 0 31 

oonduoted up to 1 p. m. 

!S? thit U sale stat- 

11" anV sL resamed within "an hour or 

Mid flnmiu* Jf J-li ** *'80 p. m. 

{Sjodw ** p* ** *• unlikely*^that 
intending bidders would not ntorn dnrlng the 

«SMSJd°'‘ihIi‘?f when the eall was 

Itw^M ^ hae been epeolfloaUy etated that 

Bv«^Jia« ‘»‘«r os eo”. 
mn tbongh the lallura on the part of the lale 

l^jnerto epeoUy the axaot hour io whioh the lale 
undloonad. and also sbo ^ _ 


BODS for fluoh adjournment are material irregula¬ 
rities, in Buoh a oase they are nob such Irregula¬ 
rities as go to the root of the matter and prevent 
theprooeedings from being regarded as a sale with¬ 
in the meaning of the Code : A I R29S1 Mad 583’, 
7 All 676\ AIR 1925 Cal 201 and AIR 1919 
Hag 128^ Dieting. [P 108 0 3] 

(d) Civil P. C. (1908), S. 115 — Material 
irregularity must be in procedure of Court 
whose order is attacked in revision. 

The material irregularity in oases of revision 
must be analogous to one in procedure and such 
irregularity must be of the Court whose order is 
being attaoked in revision. [P 109 0 1] 

A. B. Kulkarci — for Appellant, 

Y. V. Jakatdar — for Respondent, 

Judgment.— This is a second appeal 
against an order refusing on appeal to set 
aside a sale on the ground of material 
irregularities. The learned oounsel for 
the respondent has taken a preliminary 
objection to the effect that a second appeal 
does not lie. The facts are these. The 
sale was conducted in accordance with 
the proclamation up to 1 p. M. on the date 
specified. The sale amin then stayed the 
sale and told the bidders that he was 
doing BO. He also told them that he 
would resume it in "an hour or so”. He 
returned at 2.30 P. M. and the property 
was finally knocked down in favour of the 
deoree.holder at 4 P. M. for Bs. 1105. The 
highest bid at 1 p. M. when the sale was 
stayed was Bs. 1100. It was made by 
one Lathumian, who has now been eza. 
mined as J. D. W. 1. An applioatiou was 
then made on behalf of the judgment, 
debtor under 0. 21, B. 90, Civil P. 0. to 
have the sale set aside, but the Court 
refused to do so evidently aoting under 
O. 21, B. 92. An appeal was then filed to 
the District Judge who upheld the order of 
the first Court. 

From 0. 43, B. 1 (j), it is evident that 
an appeal lies against an order refusing 
to set aside a sale. It is also evident from 
the opening words of that Buie that the 
appeal lies under the provisions of S. 104. 
When we turn to that section we find 
that no second appeal lies from an order 
passed under that section. It was argued 
on behalf of the appellant that the defini- 
tion of deoree given in 8. 2 (2) makes 
orders between the parties to the proceed¬ 
ings in ezeoution appealable under 8. 47, 
bat this argnment overlooks sab.ol. (a) 
whioh says that the definition shall not 
inolude "any adjndioation from whioh an 
appeal lies as an appeal from an order”. 
Oonsequently it is olear that slnoe the 
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refusal to set aside a sale has been made 
appealable under O. 43, K. 1 (j), it oannot 
be regarded as a decree within the mean¬ 
ing of the definition given in S. 2 (2). 
Therefore no seoond appeal can lie. It 
was then argued that these oonsiderations 
oannot apply when a sale is void ab initio 
but applies only when the matter falls 
within the purview of O. 21, B. 90, and 
we were referred to 44 Mad 36,^ 7 All 
676,^ AIR 1925 Cal 201® and 15 N L B 
125.^ We were also asked to apply the 
test given in 44 Mad 35* and it was argued 
that what the learned Judges have laid 
down there is that if the sale is not held 
under the Rules of the Code then there is 
no sale whatever under the Code, and 
oonseQuently there is no proceeding which 
reQuires to be set aside under O. 21, R, 92. 

So far as that is oonoerned, there can be 
no question that the sale in this case was 
validly conducted up to 1 o’clock in tbe 
afternoon, after which it was stayed. The 
officer conducting a sale has power to stay 
and adjourn it under O. 21, R. 69. When 
he does so, the Rule directs him to record 
his reasons for the adjournment and also 
to specify the date and hour to which the 
sale is adjourned. The officer in question 
did not record his reasons, also instead of 
specifying the exact hour he merely stated 
that tbe sale would be resumed ’’within 
an hour or so.” So far as his failure to 
record his reasons for tbe adjournment is 
oonoerned, in our opinion, that would not 
amount to a material irregularity in this 
case for it cannot be said to go to the root 
of tbe matter, but so far as tbe other 
question is concerned it would. When tbe 
Code directs a specific hour to be named, it 
is not fulfilling its directions to say in a 
vague way that the sale will be resumed 
"in an hour or so.” But that is not enough 
to justify setting aside tbe sale under 0.21, 
R. 90; for. even when there is a material 
irregularity, the sale oannot be set aside un. 
less the applicant has sustained substantial 
injury by reason of such irregularity. 
Before however we deal with this ques. 
tion, it is necessary to decid e whether tbe 

1, Jajarama Ayjar v. Viidhagltl Alyat, AIR 
1921 Mad fi83=69 I 0 167=41 Mad 36=39 
M L J 188. 


9, Chedami Lai v. Amir Beg. (18E6) 7 All 676« 
ISoo A W N 178i 

8. Motahar Hosaaln v. Mohammad Yakut 
A I R 1996 Cal 201=84 I 0 700=40 0 L; 
9lla 

A I R 1919 Nag 128= 
611 C 864=16 N L R 196. - 


irregularity even though material was of a 
nature such as to take the proceedings out 
of the purview of the Code altogether; in 
our opinion it was not. The test we think 
must always be whether the irregularity 
goes to the root of the matter and is of 
such a nature that no sale whatever of the 
kind contemplated by the Coda can be said' 
to have been held. 

In the oases cited before us that appears 
to have happened. In 44 Mad 35* for 
instance, tbe sale was advertised for a cer. 
tain place and was then held at a dlfierent 
place altogether. It is obvious that no pros^ 
peotive bidder could possibly have divined 
that the sale would be held at a totally 
different place. Similar observations apply 
to the case referred to at p. 39* of that 
ruling. There the sale had been advertised 
for a particular time on a date specified 
and was then held at an earlier hour. No 
purchaser could reasonably be expected to 
turn up at an earlier hour and therefore 
the sale was not held as advertised. Simi¬ 
lar conditions obtained in 7 All 676,® and 
AIR 1925 Cal 201.® In the former case- 
tbe sale was conducted at a time and place 
different from that stated in the proola. 
mation; in the latter, no date of sale was 
fixed at all. In 15 N L R 125^ the time 
of sale was not disclosed. None of these 
irregularities are present in this case. 

As we have said, it is an irregularity, 
nob to specify tbe exact hour to which a' 
sale is to be adjourned, but there can be no 
doubt that intending purchasers obtained 
an approximate Idea of the hour of resump* 
tion from tbe words used here, namely < 
after an hour or so.” At the most that 
might mean two hours but it could hardly 
mean more than that. The sale, as we 
have said, was stayed at 1 p. m. It was 
resumed an hour and a half later but was 
not finally stopped until 4 o’clock in the 
afternoon, that is two and a half hours 
after the adjournment. It is impossible for 
us to believe that any bidder who really 
wanted to purchase tbe property would not 
have returned some time within 2i hours 
on being told at 1 o’clock that tbe sale 
would be resumed "in an hour or so.' 
Consequently we agree with the lower 
Court that tbe failure to specify the exact 
time of resumption has not resulted in any 
loss to the applicant. Also such a failure 
does not go to tbe root of the matter andi 
does not prevent the prooeedings fronoj 
being regarded as a sale within the mean; (l 
• (1889) I. L. R., 16 Oal 794. 
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ing o! the Code. Oonseqaently, the ralings 
quoted do not apply in this ease and it is 
impossible to bold that the proceedings do 
not fall under O. 43, B. 1 (j). Therefore we 
uphold the objection that no second appeal 
lies. 

We are then asked to deal with the 
matter in revision, but before we can do 
that it must be shown either that the 
lower Courts have failed to exercise a 
iurisdiction vested in them by law, or that 
they have exercised it with material 
irregularity. There can be no doubt that 
the Courts below had jurisdiction to decide 
the matter now at issue, and there can 
equally be no doubt that they have exer. 
oised it and come to a decision. 8o far as 
"material irregularity" is concerned, the 
lirregularity has of course to be that of the 
District Judge whose order is being revised. 
Their Lordships of the Privy Council have 
pointed out that the irregularity in oases 
of revision must be analogous to one in 
procedure. There is no irregularity that 
we can find in procedure of the learned 
District Judge, consequently, we are at a 
loss to understand how we can apply the 
revisional powers of this Court to his 
order. As we have said, both the lower 
Courts find that no loss has reeuUed from 
the irregularity complained of and that 
finding must be accepted in revision. We 
were asked to believe Lathumiyan who 
has been disbelieved by both the lower 
Courts, including the Judge who recorded 
his evidence, but of course we have no 
power to do that in revision. Consequently, 
wears left with the finding that there was 
nobody prepared to exceed the decree- 
holder’s bid between the hours of 2.30 and 
4 P. M. and once that is accepted the 
appeal regarded as a revision must fail. 

It was then argued that the mere fact 
that nobody turned up at 2.30 when the 
sale was resumed was enough in itself to 
MUse the sale amln to postpone the s&le. 
We are unable to agree. The sale was duly 
advertised, persons turned up and bid and 
no one was prepared to come back 
at 2.80 and make any higher bid, it does 
that the prooeedings were vitiat. 
ed. The appellant addressed us in parson 
at the oonolation of the ease and wanted to 
know how property whioh had once been 
marked at Bs. 6000 was sold lor Bs. 1106. 
It is more pertinent to enquire why this 
query was not addressed to the Ck>urts 
below whioh are the Courts of fact. But 
the reason seems obvious. Bs. 6000 was a 


gross over-valuation and as nobody was 
prepared to pay that price it had to be 
marked down to a lower figure. It fetched 
only Bs. 700 and Rs. 1000 at two previous 
auctions, so Bs. 1105 cannot be far off its 
true value. The appellant also asked for 
justice to be dona and nothing but justice. 
We might observe in this oonnexion that 
the decree in this ease was passed as far 
back as 1930 upon a mortgage of the year 
1920 and that the decree.holder has 
received nothing whatever up to date either 
on his mortgage or under hU decree and 
that every attempt at execution has been 
met with delaying tactics. The appellant’s 
learned counsel said that his client was 
perfectly solvent and had large properties, 
and the appellant did not contradict this 
when he addressed us himself, so it is diffi¬ 
cult to understand what his plea for justice 
means. In our opinion justice calls for 
a speedy settlement of the unfortunate 
decree-holder's rightful dues. The appeal 
is dismissed with costs. 

a.Ii./r.k. Appeal dismissed. 

A. I. R. 1936 Nagpur 109 
Pollock and Digby JJ. 

Mahtabsingh Pransingh Dangi and 
others — JudgmenUdebtors — 

Appellants. 

V. 

Krishnaohandra Seth Taraohand 
Sharma — Decree-holder — 

Respondent. 

Second Appeal No. 84 of 1935, Decided 
on Ist September 1937, from appellate 
decree of Addl. DIat. Judge, Saugor, D/- 
28th November 1934. 

C. P. Debt Conciliation Act {2 of 1933), 
S. 21—Intimation to Civil Court of pending 
proceeding* before Board i* etiential —Court 
ean continue proceeding* aodconfirm «ale in 
ab«ence of *uch intimation. 

Oirll OouEfe ie not bound to stay prooeediogB 
until It bas been brought to tta notice that there 
are prooeedings pending before the Board by pro* 
duotion of a oertifioate before It. B. 11 of the rales 
ondei the Aot proyide* that the Board eball grant 
a otctiOoate lo form No. II euspending prooeed- 
Ingi under B. 31 of the Aot, and the purpose of 
thisBuieappears to be to enable formal Intimation 
to be glean to the Olell Court that prooeedings 
before the Board are pending. In the absenoe of 
snob formal intimation, it Is open to the Court to 
ooDtinne the prooeedings. Therefore aeubBequent 
oonflrmation of sale in exaontloo prooeedings will 
not be barred. [P 110 0 1] 

W. B. Fendharkar — for Appellants- 

A. Bazak — far Bespondent, 



110 Nagpur 

Judgment. — In ezeoation of a final 
decree for sale, the Court directed that part 
of the mortgaged property, a house, should 
be sold. Thereafter, the judgment-debtors 
applied to the Debt Conciliation Board 
under S. Debt Conciliation Act, to eSeot 
a settlement between them and their oredi. 
tors. The Board issued a certificate under 
S. 21 of the Act, but that certificate was 
not filed in the Court until the property 
had been sold. Thereafter the sale was 
confirmed. It is now contended that the 
Court had no jurisdiction to proceed in 
execution and that the sale was void. 

Under S. 21, Debt Conciliation Act as 
originally enacted, proceedings pending be. 
fore the Civil Court in respect of any debt 
for the settlement of which an application 
has been made shall bo suspended until the 
Board has disposed of the application or 
an agreement registered under sub-s. (2) of 
8 12 has ceased to subsist. We are unable 
to agree with the interpretation placed on 
that section by the lower Appellate Court 
and the section has since been amended. 
In our opinion, the Civil Court is not 
bound to stay proceedings until it has been 
brought to its notice that there are pro. 
ceedings pending before the Board by 
production of a certificate before it. E. 11 
of the Buies under the Act provides that 
the Board shall grant a certificate in Form 
No. II suspending proceedings under B. 21 
of the Act, and the purpose of this rule 
appears to be to enable formal intimation 
to be given to the Civil Court that pro. 
ceedings before the Board are pending. In 
the absence of such formal intimation, it 
was, in our opinion, open to the Court to 
continue the proceedings. We therefore 
hold that the sale was valid. In accordance 
with the decision in 19 N L J 296', the 
subsequent confirmation of the sale would 
not be barred by any provision in the Debt 
Conciliation Act. We therefore hold that 
the sale and confirmation of the sale were 
valid and dismiss this appeal with costs. 
Oounsers fee Bs. 16. 

B.D./B.K. Avveal dismisied* 

1. Eajl EaBan v. PanAalal, AIR 1987 Nag 98 
=169 I 0 99=19 N L J 396. 
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Grille J. 

Shivlal Umraosingh Agarwal —Accused* 

V. 

Emperor, 

Criminal Bevn. No. 296 of 1937, Decided 
on 10th September 1937: reference made 
by Extra Addl. Bess. Judge, Jubbulpore, 
D/. 19th May 1937. 

(a) Criminal P. C. (1898), S. 162«>'Inve8tiga. 
lion not resulting in prosecution—S. 162 not 
applicable—Formal proof of statements prior 
to cros8*ezamination is unnecessary. 

Provisions of S. 162 do not apply to statements 
made in an investigation other than that whloh 
reealts in a trial In wbiob those statements are 
Bought to be used; and even in a case where the 
provisions of 8. 162 do apply, formal proof prior 
to the oroaa.ezaminatlon of the witness on'hla 
previoaa atatementa la unneoeasary i A I B 193S 
Rang 98 and A I B 2937 Bom 60, Bel, on, 

[P 111 G 1,2] 

(b) Criminal Trial—Evidence—Confront* 
ing prosecution witnesses with statements 
made by them to police—Complainant repor¬ 
ted Bgaiost by another making statement 
before police during investigation — No pro¬ 
secution — Complainant proceeding against 
informant—Statements made by complainant 
to police can be used as against him. 

A person against whom Inveatigation was started 
on being informed against by another, made oer* 
tain statements before the polioe during the inves* 
tigatlons. No ease was however launohed against 
him. Therefore he brought a oomplaiot against 
the informant under 8. 211, Penal Code. Question 
was if the oomplainaut oould be confronted with 
the statements made by him to the polioe In the 
inftnotuouB investigation: 

Held that suoh statements oould be so used to 
oonfcout the complainant in his oroeS'examinatioD, 
but in assessing the value of his testimony as 
elicited by'oroas.examlnatioQ, the Magistrate most 
of course take Into consideration the fact that, 
when the statements which are to be put to him 
were made, he was In the position of being anepeo- 
ted of a orlminal ofienoe, [P 112 0 1] 

K. 0. Jain — for Accused, 

J. Sen — for the Crown. 

Order.—The presenf; aocused Bheolal 
had made a reporb to the polioe that one 
Parmu had robbed him of a ourrenoy note. 
The polioe investigated the matter bub 
the case was not brought to Court. Parmu 
then filed a complaint against Bheolal 
under B. 211, Penal Code. A charge has 
been framed against Bheolal, and after the 
oharge had been framed, when the pro. 
seoution witnesses were to be recalled for 
oroBs.ezamination, the question arose 
whether the statements of these witnesses 
which they had made in the course of the 
investigation into the alleged robbery by 
Parmu oould be used and whether the 
witnesses could be oonfronted with the 
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atatements then made. The Magistrate 
trying the case held that, althoagh the 
statements could be so used, the restric¬ 
tions imposed by Proviso 1 to 8. 162, 
Oriminal P. G., particularly that part 
which says that the statements intended 
to be used for confrontation must be duly 
proved, operated, and, as the statements 
bad not been proved by the officer who 
recorded them, he declined to allow the 
statements to be used. He also held that 


Parmu could not be confronted in any case 
with the statement which ha made during 
the investigation as he was an accused 
person during that investigation and that 
B. 162 refers only to statements of persons 
examined as witnesses by the police and 
not to statements made by the accused 
person as such. An application was made 
in revision to the Additional Sessions 
Judge, Jubbulpore, who considered that 
the Magistrate was wrong on both points 
and has recommended that the decision 
be set aside. Both Bheolal, the present 
accused, and the Crown are represented in 
this Court. 

On the first point it is conceded by the 
learned Advocate-General that there need 


be no delay in proceeding with the cross, 
examination of the witnesses because the 
previous statements have not been for. 
mally proved by the police officer who 
recorded them; if the witnesses admit that 
they made the statements, no proof is 
necessary. It has been repeatedly held that 
the provisions of 8.162, Oriminal P. 0., do 
not apply to statements made in an inves- 
tigation other than that which results in 
a trial in which those statements are sought 
to boused; and even in a case where the 
provisions of S. 162 do apply, it has been 
held in 13 Bang 1^ that; 

Thoie packi of the Btatemenk to the polios 
vrbioh are need In oroiB’examlnatioD to oontradlot 
the vrltneii unit be proved and bronght on to 
the record. TbU can ordinarily be done by the 
admlBilon of the 'nItneaBea that he made the 
statement or by examination of the police officer 
who reoorded It. It the latter oonrse la neceaaary 
In order to avoid delay there can be no objection 
to allowing oroM'examloatlon aubieot to aab* 
Hquant proof o! the atatement. 

This opinion was also held by Beaumont 
0. J« in A 1 B 1937 Bom 60*. Pormal 
proof prior to the erou.oxamination of the 


1. Mga U Khlna v. Brnneror, (1985) 99 A 1B 
Bang 98=1985 Or 0 80T=U6 10 663s8C 
Or L 7 66(1=18 Bang 1. 

%, Bmptsor v. Mahomed Adam Qhohan, (1989 
MAI B_Boii^ 60=169 1 0 48=86 Or Ij 3 
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witness on his previous statements iS] 
therefore unnecessary. If the statement, if! 
not admitted, is subsequently not proved,, 
the evidence based on it must of course be 
disregarded. This principle applies whether 
the provisions of 8. 162, Criminal P. C., 
are applicable to the statement sought to 
be proved or no. The order of the Magis. 
trate in this respect is accordingly set aside 
and the oross.examination of the witnesses 
on the statements said to be made by them 
at the time of the investigation into the 
alleged robbery must proceed. 

On the second point, the learned Advo. 
cate General sustains the action of the 
Magistrate in declining to allow Parma to 
be confronted witb'the statement which be 
made in the investigation of the case of 
robbery, and he has correctly pointed out 
that in A I B 1931 Gal 637^ on which the 
present accused relied as being a case 
exactly in point, the facts are the exact con. 
verse of those before me. What the learned 
Judge held to be permissible in that case 
was the use of the statement made by the 
complainant in the previous investigation 
and nob by the complainant in the case 
under 8. 211, Penal Code. Despite this 
distinction, which the learned Advocate. 
General attempts to draw between the pre- 
sent complainants (and the complainant 
Parmu is certainly a prosecution witness) 
and other prosecution witnesses on the 
ground that one was an accused in the 
previous investigation and the others were 
witnesses only cannot be maintained. Id 
the first place it has not been disputed 
and on the view of the authorities it can. 
not be disputed, that 8.162, Criminal P. 0. 
has DO application in this case at all. The 
use of the statement of Parmu, as of that 
made by any other person who made a 
statement daring the investigation, is 
governed by the provisions of the Evidence 
Act. The learned Advocate General relies 
on Bs. 160 and 161, Oriminal P. C. 8. 160 
deals with a police officer's power to 
require the attendance of witnesses, and all 
that can be deduced from that section is 
that in an investigation an accused person 
is not bound to attend if the police require 
him to do so. Also 8. 161 does nob prevent 
the police officer from examining and 
recording the statement of any person who 
may subsequently be accused of an oCfenoe, 
since it is therein clearly laid down that 

8. Jogeth Obandm Boy v. Sacoodra Mohan, 
(1961) 18 A I B Ctel 68T = 1931 Gr 0 8ST= 
184 I 0 1966=88 Ox L 7 60=86 OWN 886. 
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the police officer may orally examine any 
person who may be acquainted with the 
facts and circumstances of the case and 
that such person shall be bound to answer 
all questions relating to such case put to 
him by such officer other than questions 
the answers to which would have the 
tendency to expose him to a criminal charge 
or to a penalty or forfeiture. A person who 
subsequently becomes an accused person 
can then be-questioned by the police; a 
fortiori can a person who is not brought 
before the Court at all, and his position in 
respect of the admissibility of statements 
made by him differs in no way from that 
of other prosecution witnesses whose vera¬ 
city is to be tested in cross-examination 
in another case not arising out of the 
investigation in which the statements were 
made. In assessing the value of his testi¬ 
mony, as elicited by cross-examination, the 
Magistrate must of course take into con¬ 
sideration the fact that, when the state¬ 
ments which are to bo put to him were 
made, he was in the position of being 
suspected of a criminal offence. The limita¬ 
tions which the Magistrate has put on the 
defence must be set aside and the case will 
proceed as directed in this order. 

B.D./R.K. Order accordingly. 


A. I. R. 1938 Nagpur 112 

Stone 0. J. and Digbt J. 

iBhagwantrao Anandrao Kotiakonda. 
war and another — Defendants 1 
and 2 — Appellants. 



Damodar Govindrao Ckendke and 
others — Plaintiffs — Bespondents. 

First Appeal No. 84 of 1934, Decided on 
■9th September 1937, from decree of Addl. 
Dist. Judge, Chanda, D/. 19th February 
1934. 

(a) Contract — Penal clause in contract 
relieved against—Court U not compelled to 
allow rate of intereit not reierved in con¬ 
tract but claimed in euit. 


Where the oontraok la found to contain a penal 
Olaufle and It ia relieved against, the Court is not 
compelled to allow a rate of intereet not reserved 
in the contract bat claimed In the anlt. which 
•rate of interest, had It bean reserved in the con¬ 
tract would have had to be given effect to aa a 
►oonkraotual term that was not penal. [P 113 0 1 ] 

« (b) U.ylou. Loan. (C. P. Amendmonl) 
Act (II of 1934), S. 2 (n)-S. 2 (a) i« not 
f elvospective. 


Lawa whioh.have the effect of impairing ’’oc 
traota and affect vested rights moat be atrio 


oonatrued and in the case of such lawa especially 
the Court must lean againat givlcg retroapeotive 
efieot to their proviaions : Case law referred, 

[P 116 0 1] 

Applying thia prinoiple, 8 . 2 (a) la not retroapeo¬ 
tive in operation eo as to enable the Court to 
exercise the wider power to reopen loan transac¬ 
tions made before 15th June 1984, at any rate 
when the amount due under such a loan baa 
become the aubjeot matter of a litigation insti¬ 
tuted before that date. [P 116 C 9] 

(c) C. P. Moneylenders Act (24 of 1937), 
S. 2—Loan include, mortgage. 

Although a mortgage transaction is oorreotly 
deaoribed as a transfer, it ia also oorreotly dee* 
oribed as a loan tranaaotlon and would fall within 
the term "loan” in its natural sense unleae it were 
ezoluded from that term. From i9th March 1937 
the 0. P. Money-lenders Act applies to mortgage 
transactions made with money-lendera. 

[P 117 0 1] 

(d) C. P. Moneylenders Act (24 of 1937), 
S, 9—S. 9 i. not retrospective. 

A Court should be very slow to give retrospec¬ 
tive effect to 8 . 9 of the Act 21 of 1937, In the 
case of a transaotion of loan which was not a loan 
within the meaning of the Aot at the time when 
the suit was brought. [P 118 0 1] 

(e) C. P. Reduction of Interest Act (32 of 
1936}—Act is retrospective. 

0. F. Beduotion of Interest Aot is clearly retroa* 
peotive in its operation. [P 118 0 2] 

E. N. Padhye and D. W. Kabhaley — 
for Appellants. 

M. B. Bobde, M. B. Kinkhede, D. T. 
Mangalmoorbi and N. T. Mangal- 
moorti — for Respondents 1 to 4. 

Judgment.—This is an appeal by defen¬ 
dants 1 and 2. The respondents are the 
plaintiffs and defendant 3. This is ft 
mortgage suit seeking foreolosure in res¬ 
pect of three mortgages. The first, Ex. P-li 
is dated 14th July 1922 and was to secure 
a loan of Bg. 10,000. The second, Ex. P-2, 
is dated 20th August 1923 and was for a 
loan of Bs. 14,000. The third, Ex, P.3, is 
dated 22Qd October 1924 and was for a 
loan of Bs. 10,000. At the time of the 
suit these sums were alleged to have 
increased to Bs. 29,544.1.3, Bs. 35,604-6-2 
and Bs. 22,350-11-0. Subsequent interest 
brings the amount, we are informed, to 
more than Bs. 1,20,000. The plaint was 
filed on 23rd October 1931. A preliminary 
decree was passed on 19th Febrnary 1934. 
Appeal was launched and a stay was applied 
for Bubjeot to conditions which have not 
been fulfilled; and as a oonsequenoe of the 
conditions not being fulfilled and the stay 
thereupon ending, a final decree was 
entered on 7th December 1935. These 
dates are material because of the faob that 
this appeal raises a question as to what 
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•extent, if at all, local enaotments dealing 
with reduotion of interest and modidoation 
of the usury laws are or are not retrospec¬ 
tive and to ’what extent the laws are appli. 
cable. It raises several questions relating 
to the amount of interest that can be 
allowed, viz. (l) can more than twice the 
amount advanced, (i. e. Es. 68,000) be 
recovered in any event ? (2) Is the inter¬ 
est usurious ? (3) Does the Beduotion of 

Interest Act out down the maximum 
amount of interest that can be allowed 
from Ist January 1932 to 6 per cent. com. 
pound or 9 per cent, simple? (4) Should 
not the penal clauses reserving compound 
interest from the date of the loan be 
relieved against ? 

I7ext, points are raised as to the form of 
the relief. Firstly, it is said there should 
be an instalment decree given. Secondly, 
it is argued that the mortgages in question 
are not mortgages by conditional sale but 
are anomalous mortgages and therefore 
sale rather than foreclosure should be 
decreed. The next point is that each 
mortgage should be made redeemable sepa- 
rately and that this has not been provided 
for. This last point that the mortgages 
should be made redeemable separately is 
not contested. It is farther agreed that 
no decree could be given against the house 
-and kothas in mouza Dhaba. Originally 
the decree included those properties but 
this has since been put right so that no 
each point remains for consideration. 

Of the above points, the one relating to 
the penal clause is a short one that can be 
qniokly disposed of. The mortgages pro- 
vided for interest at 1 per cent, per month. 
In a certain event (default) this was to 
increase to Be. 1.8 0 per cent, per mensem 
from the date of the bond and interest was 
to be paid on interest. It was not denied 
that this was a penal clause that could be 
relieved against bnt it was said that that 
increased rate of interest was not claimed; 
V7bab has been olaimed is 1 per cent com¬ 
pound from the date of default, and it is 
argued that this is nob penal. Wo are 
however clearly of the opinion that whafa 
the Court has to consider is the contract, 
nob the claim. It the oontraoh is looked 
at, it is found to contain a penal clause 
which should be relieved against. If it be 
relieved against, one is not compelled to 
allow a rate of interest not reserved in the 
mortgage but olaimed In this suit, which 
,rate of interest, had it been reserved in 
Jthe mortgage, would have had to be given 
1986 H/IO & 10 
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effect to as a oontraotual term that was 
not penal. As the security here was 
admittedly real property worth at the 
time of the loan far more—even on the 
plainbiffs's valuation, twice tbe amount 
lent—than the loan which it was to secure, 
we are of tbe opinion that tbe most that 
can be properly allowed, the penal clause 
having been struck out, is tbe interest 
reserved, i. e. 1 per cent, per mensem. 

Tbe next question relates to whether 
the mortgage in question is an anomalous 
mortgage. The question is stated to be 
one of great importance by the respon¬ 
dents because these are alleged to be ordi¬ 
nary lahan-gahau mortgages which it is 
said are universally regarded as mortgages 
by conditional sale. It is also stated by 
tbe respondents in an application made 
on the ground of its importance that this 
matter, if it is to be decided at all in this 
case, should be referred to a Full Bench, 
that the foundations have not been firmly 
laid for this discussion because the point 
was never taken in tbe lower Court. 

We have re-perused the record to see 
bow the matter stands. It may be stated 
as follows: Issue 3 is “whether the defen. 
dants are entitled to a decree for sale 
instead of the decree for foreclosure?'' 
This question was disposed of by tbe Court 
as though it turned entirely on the value 
of the property, tbe quantum of indebted, 
ness and the general balancing of equities 
between party and party. This could only 
have been done on the assumption that 
tbe Court was free to give either one relief 
or the other. In the case of mortgages by 
conditional sale, tbe only remedy is fore, 
closure. In tbe case of an anomalous 
mortgage which, as here (granting these 
mortgages are such) by its terms confers 
the right to foreclose, by the Amendment 
of 1929 (Transfer of Property Act, 8. 67) 
two remedies could alternatively be given, 
(1) sale, or (2) foreclosure. Thus in the 
Court below, bad the point been taken 
that this was a mortgage by conditional 
sale, Issue 3 would have answered itself 
on its being decided that tbe mortgages 
here were mortgages by conditional sale. 
On the other band it was not neoeesary in 
order to get a decree for sale to establish 
that they were anomalous mortgages. Tbe 
point not having been taken in tbe Oonrb 
below, we are not going to decide this im¬ 
portant and far-reaching question on argu- 
ment raised for the first time here. The 
result will be that we shall consider our. 
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Belves free, as the lower Court did, to 
assume that the mortgages are of a type 
which enables either decree to be passed. 

That this course is preferable is clear to 
us after a very careful examination into 
the history of the so-called Indian mort¬ 
gages and the ancient texts relating to 
securities for moneys lent because our 
enquiry has disclosed that the argument 
before us on this point, though full, left 
out some of the most material oonsidera. 
tions necessary to be borne in mind in 
arriving at a conclusion as to what type of 
mortgage the laban.gahan falls within. 
One very important matter would be to 
ascertain precisely what the old lahan- 
gahan mortgage was. The historical exa¬ 
mination would have to go back to the 
position that arose out of 13 M I A 560.^ 
The state of affairs in India is stated in a 
very powerful judgment of Turner C. J. in 
4 Mad 179* (where the sort of mortgage 
by conditional sale that is common in 
South India is considered at page 182.) 
Following upon the obvious reluctance of 
Indian Courts to follow the case in 13 
MIA 560^ the law was altered, and 
Turner C. J., was one of those who advised 
the authorities responsible for the Bill 
which, when passed, introduced mortgages 
by conditional sale. The matter mainly 
in controversy at that time was to what 
extent the borrower who had given a secu¬ 
rity (so put to avoid using the term mort. 
gagor, the whole question being whether 
the essential ingredient of mortgage, the 
equity of redemption, existed) had, after 
a certain time, any equity entitling him, 
on tendering the amount due, to redeem. 
As at present advised, all this history 
would have to be borne in mind when con¬ 
sidering such oases as those cited from last 
century; for example, 1 M H C E 460,* 1 
Bom HOE 199,* 9 Bom H C R 69* and 
9 Bom H 0 R 79.® So also 8 C P L B 83^ 
turns on Bengal Regn. 17 of 1806 and 
belongs to the period anterior to the legis. 


l.iFattabhizaznier v.Venkatarow Naioken ( 186 ' 
18 M I A 660=16 W R 36=7 Beog L R IS 
=8 Eutber 410=3 Ear 623 (P 0). 

8, Bamaswaxni v, Eami^appanajakan, (1663) 
Mad 179. ' 

8. Venkata Reddi v. Paryati Ammal. (1869) 
M H 0 R 460. ’ ' ^ 

4. Ramjl Tukaiam v. Ohinto Bakhatam. (1862) 
Bom H 0 R 199. ’ ' ^ 

Qulabhai v.Kasaibhai Vithalbha 
(1873) 9 Bom H 0 R 69. 

^oSh 0 R^79“’ Sadaahiv, (1872) 

7. Murateingh v. Ramlal, (1896) 8 0 P L R 83. 


lation now under discussion. The same- 
sort of point (i. e. is there an equity when 
the contract is of a kind approximating 
rather to sale than to mortgage) was 
under consideration in 8 C P L R llS.®" 
25 N L R 187® was concerned with the 
question of the remedy available under the 
law as it then stood when the transaction 
is laban.gahan. In 12 N L* R 19,*® what 
was being examined was whether in the 
case of a mortgage where there was no 
personal covenant there could be a person¬ 
al decree. In both of the two cases last 
cited it was stated that laban.gahan mort¬ 
gages do not corns within the deOnition of’ 
mortgages by conditional sale. As however 
we are of the opinion, that the point was 
not raised, it need not here be further 
dealt with. The result is to leave us free 
to consider whether there should be sale 
or foreclosure. The Court has jurisdiction 
to order a sale in such a foreclosure suit- 
under O. 34. E. 4 (3), Civil P. C. Whether 
this is a case in which sale should be ordered 
will depend, inter alia, upon the quantum- 
of indebtedness. That will turn to somo 
extent upon the conclusion arrived at with- 
regard to the retrospective effect of local 
legislation. 

There has been in this province a consi¬ 
derable amount of debt legislation and the- 
policy of the Legislature running through¬ 
out this legislation is obviously to relieve' 
debtors from the burden of debt due- 
largely to the high rates of interest which 
operate in India even in the case of loans- 
secured on immovable property. Thus, 
even in this case, even though the penal 
clause has not been applied, and where 
the interest reserved is not so high as in 
many a case, an originaldebt of Rs. 34,000 
has grown (if the lower Coart’s decree 
stands) in less than 14 years to Bs. 1,20,000. 
A rate of 4 per cent, which is normal in 
Europe, would have brought the figure 
down to Bs. 53,000. The starting point 
of the debt legislation is the (All India)' 
Act of 1918 (the Usurious Loans Act). 
That of course applies to this case having 
been passed long before these transaotione 
were made or this suit instituted. But no 
relief could be gi ven under the Usurious* 

8. Laxaman Deyideen y. Baiu Bai, (1895) 8 0 P 

li R U3. • \ » 

9. Mohammad Hajl Wall Mohammad v. Ka- 
mappa, (1929) 16 A I R Nag 254=119 I 0 
684=28 N L R 187 (PB). 

10. Goyind v. Jagannath, (1916) 2 A I R Nag 63- 
=33 IC 763=13 N L R 19. 
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Loans Aot here, unless that Act is read as 
amended by the looal Legislature which has 
made an immense obange by altering one 
word. The sobeme of the Usurious Loans 
Aot was to enable Courts to reopen transac¬ 
tions of loan where two concurrent condi¬ 
tions occurred: (l) the interest reserved had 
to be excessive and (2) the transaction had 
to be as between the parties, substantially 
unfair. As a oonsegaenoe of the Explana¬ 
tion to S. 3 (2), interest alone could amount 
to sufficient evidence that the transaction 
was substantially unfair, but it would only 
do so if it were so outrageous as in itself 
to prove unfairness. It is not suggested 
that the interest in this case is of that 
type. By an amendment made in 1934 
by Aot 11 of 1934 (S. 2), the looal Legisla¬ 
ture changed the word “and" in 8. 3 {l).of 
the Aot of 1918 into "or". The result is that 
now a loan transaction may be reopened 
on the sole ground that the interest is ex¬ 
cessive. Further to avoid any difficulty 
in determining what the meaning of the 
variable "excessive" is and in order per. 
haps to avoid the inoonvenienoe of one 
Judge having one idea and another Judge 
having another idea on that subject, the 
Amending Aot, 8. 3, directs the Court that 
certain interests are to be deemed to be 
excessive. One case relates to loans made 
after a future date to be notified. The other 
case relates to transactions which come up 
' in any suit". 

The guestiona are : Does the amendment 
entitle a Court to apply these provisions in 
a suit that was instituted before 15th 
June 1934 the date the amending local Act 
came into force ? If yes, does it entitle a 
Court of Appeal to vary a decree passed 
before the Amending Aot came into force ? 
It will be remembered that this suit was 
instituted In 1931 and the preliminary 
decree, now under examination, was passed 
on 19th February 1934 ; both are thus 
before the amendment. We take as our 
starting point the fact that all the laws 
to be considered and Aot 11 of 
1984 in particular, however necessary or 
Ides^able, are laws which have the effect 
of Impairing oontiaots and affect vested 
rightB. Suoh la^s most be Btriotly ood« 
strued ^d in the case of such laws espe- 
oially, the Court must lean against giving 
retrospective effeot to their provisions: see 
MazweU oii the Interpretation of Statutes 
(Edn, 7), page 187. Again, even apart from 
■lie nature of the legislation, to quote 
from Lord Oranworth in 1 Maoq H L 
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736,^^ cited with oonourrenoe by Lord 
Habherly in (1878) SAC 532*^ : 

Unlees there be something in the language, con¬ 
text or objects of an Act of Parliament showing a 
contrary intention, the duty and praotios of Courts 
of Justice is to presume that the Legislature 
enacts prospectively and not retrospectively. 

He adds : 

There may however be Acts that are evidently 
on the face of them, by their language and sabjsob 
matter, intended to be retrospective. 

A distinction has of course always been 
drawn between statutes which relate to 
procedure and other Acts. As an illustra- 
tion of the limits of this distinction, the 
case in 5 M I A 109^^ is instructive. From 
page 126, it is gathered that the Aot in 
question had been passed after the institu- 
tion of the suit. The Act then under 
consideration was striking at wagering 
transactions, declared such null and void 
and enacted that “no suit shall be allowed 

in any Court.for recovering", etc. 

The Judicial Committee expressed their 
view as follows : 

Their Lordships are of opinion that this legis¬ 
lative Act is not to be construed as affecting 
existing ooDtraots; at all events, not those con¬ 
tracts on which actions have already been com¬ 
menced, for, statutes are prima facie deemed to be 
prospective only. ...... .and there are no words 

In this Act sufficient to show the intention of the 
Legislature to aSect existing rights. 

Again, in (1905) A G 369,’"* their Lord- 
ships of the Privy Council held that an 
Act taking away, in certain matters, the 
right of appeal to the Privy Council from 
the Supreme Court of Queensland and 
replacing that right by a right of appeal 
to the High Court of Australia was nob 
retrospective ; for, though dealing with 
litigation, it was not concerned solely with 
procedure but affected existing rights, 
namely the right to appeal. It is observed 
by Lord Maonagbten on behalf of the 
Board at p. 372 : 

.It is not disputed that if the matter in 

question bo a matter of procedure only, the posi¬ 
tion li well founded- On the other hand, if It be 
more than a matter of prooednre, if it touches a 
right In existence at the passing of the Aot, It wae 
conceded that, In aocordanoe with a long line of 
antborltles extending from the time of Lord Ooke 
to the present day, the appellants would be en¬ 
titled to SQooeed. ..... .To deprive a suitor In a 

11. Kerr v. The Marquis of Ailsa, 1 Macq H L786. 
IS. James Gardner v. Edward A. Lnoas, (1678) 
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pending aotion oi an appeal to a fluperiot tribunal 
which belonged to him as of right is a very 
difierent thing from regulating procedure, In 
principle, their Lordships see no difference bet¬ 
ween abolishing an appeal altogether and trans¬ 
ferring the appeal to a new tribunal. In either 
case, there is an interference with existing rights 
contrary to the well-known general principle that 
statutes are not to be held to act retrospectively 
unless a clear intention to that effect is manifested. 

To the same effeofc is A I R 1928 Cal 
640.*® In A I R 1927 P 0 242,*® the Privy 
Council had to consider the effect of the 
Income-tax (Amendment) Act of 1926 
■which inserted a provision after S. 66, 
Income-tax Act, 1922. giving a right of 
appeal from a High Court to the Privy 
Council. If retrospective, an appeal lay 
from the order in question which was 
passed before the Act came into force; if 
not retrospective, no appeal lay. It was 
held not to be retrospective, for, it was 
not merely concerned with procedure but 
affected a vested right—the right of a 
litigant who had got a final order in hia 
favour. This case is all the stronger be- 
cause their Lordships recognized that the 
amendment was made to rectify an omis. 
sion inadvertently made from previous 
legislation. Passing from general prinoi- 
nles to particular oases, it was urged here 
on the authority in A I R 1936 All 611*^ 
that in any event here, there could be no 
re.opening of this transaction because so 
to do would be to interfere with a decree, 
viz. the preliminary decree from which 
this appeal is brought. That case was 
however concerned with a decree that 
was final, not a decree under appeal, and 
is clearly distingnishable. AIR 1936 Gal 
127,*® 41 C W N 499,*® 63 Cal 368=39 
OWN 1213®® are all concerned with the 
Bengal Money-lenders Act. They decide, 
as to the first, that S. 3, and, as to the 
xest, that S. 4 of that Act, is not retros. 
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peotive so as to affect loan transactions 
entered into before the Act came into force. 

Applying the principles expressed in the 
above oases, we are of the opinion that 
S. 2 (a) of the Amending Act 11 of 1934 is 
not retrospective in operation so as to 
enable the Court to exercise the wider 
power to re-open loan transactions made 
before ISth June 1934, at any rate when 
the amount due under such a loan has 
become the subject matter of a litigation 
instituted before that date. Another point 
arises out of the Central Provinces Money, 
lenders Act, 1934 (Act 13 of 1934). That 
relates to money-lending transactions. It 
is not disputed that the mortgagees here 
are money-lenders within the meaning of 
that Act and tbat it relates to loan trans¬ 
actions. It is contested that these are 
loan transactions within the meaning of 
that Act. It is disputed that these are 
loan transactions even within the meaning 
of that term as the Act now stands. Whe. 
ther or not tbat be so, it is strongly con- 
tended tbat these transaotioDB were not 
loan transactions within the meaning of 
that Act as it stood at the relevant time, 
viz. the date of the institution of the 
suit (23rd October 1931) alternatively the 
passing of the preliminary decree (19th 
February 1934), alternatively the passing 
of the final decree (7tb December 1935). 
The position under the Act is as follows : 

The Act affects loans as defined. "Loan” 
is defined as including an advance which 
is in substance a loan but does not include 
inter alia a transaction which is in sub¬ 
stance a mortgage or sale of immovabla 
property. Tbat was altered by Act 19 of 
1937 by adding to the transactions ex- 
oepted, " charge That Act came into 
force on 12th February 1937 so that on 
12th February 1937 the matter stood 
thus: The Central Provinces Moneylenders 
Act of 1934 did not apply to a loan trans¬ 
action which was in substance a charge or 
a mortgage or a sale of immovable pro- 
perby.^^ By Act 24 of 1937 however the 
word " mortgage ” was struck out. That 
Act came into force on 19th March 1937 
so that on that data the position stood 
thus : A loan transaction was excluded 
from the Money-lenders Act If it was in 
substance a charge on or sale of immov¬ 
able property. It is said that on that 
state of fact even as the Act stands at 
present, a loan transaotlon would not lu- 
olude a mortgage beoausa a mortgage is 
not in substance a loan but is in sub- 
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stance a transfer. So to hold wonld be, 
in onr opinion, to retrace the steps taken 
by Courts from the middle of last century 
when the question was being debated as to 
whether mortgages that looked like out and 
out transfers were or were not in essence 
loan transactions so as to entitle the 
borrower to his equity of redemption. We 
are clearly of the'opinion that although a 
mortgage transaction is correctly described 
as a transfer, it is also correctly described 
|aB a loan transaction and would fall with, 
jin the term " loan ” in its natural sense 
unless it were excluded from that term. 
We are therefore of the opinion that as 
from 19th March 1937 the 0. P. Money¬ 
lenders Act applies to mortgage transao- 
tions made with money-lenders. 

It is next argued that even assuming 
that it applies to mortgages, it does not 
apply to decrees passed on mortgages. The 
argument runs as follows : Where a suit is 
brought to enforce any right (in this case 
recoupment of debt by foreclcaure) the 
right on which the suit is launched, once 
there is a decree is for ever gone. There 
is a transit in rm judicatam. The loan 
transaction merges in the decree and what 
is left is a debt of record. A debt of 
record is not a loaiji made with a money, 
lender but an indebtednesB created by a 
decree. There is here not merely a preli. 
minary decree nnder appeal but a final 
decree and both are prior to the data upon 
which the Money-lenders Act of 1934 was 
made applicable to a mortgage transao. 
tion, i. e. 19th March 1937. On the other 
hand it is urged that though when this 
suit was launched there was no Money, 
lenders Act. still it is clear that the rele. 
vant B. 9, which we aball come to shortly, 
is intended to have a retrospective effect, 
and if it has a retrospective effect so as to 
affect loans that were made before the 
passing of the Act, the Act would affect 
this loan not, It is true, in the Act’s origi. 
nalform, but in the form that It now takes. 
It is argued that that form is the one that 
has to be looked to in this case which is 
still being fought. It' Is observed that an 
Appellate Oonrt in India, as in England, is 
a Court that bas power to rehear a case, 
that consequently It Is, as thongb, this case 
were now being heard for the first time. 
It is accordingly said that the Court now 
hearing this case has to apply the law as 
it at present stands ; one has therefore to 
apply the Money-lenders Act as it at pre. 
M&t stands : aooordingly ** loan '* within 
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the meaning of that Act includes a mort. 
gage transaction ; and as it so includes a 
mortgage transaotion, one must look to 
S. 9 to see if that is retrospective in 
operation so as to sweep in a mortgage 
transaction that was made before this act 
was passed. S. 9 gives rise to very consi¬ 
derable difficulties of construction. It is 
as follows ; 

Not^ithekacdiDg anythiag contained in any 
other enactment for the time being in force, no 
Ooutt [original or appellate} shall decree in res* 
peot of any loan made before this Act oomea into 
force, on account of arrears of interest, a sum 
greater than the principal of such loan, unless 
it is satisfied that the money-lender had reason* 
able grounds for not enforcing bis claim earlier. 

The words in square brackets were not 
in the original Act but were included in 
Act 24 of 1937 and so came into operation 
on 19th March of this year. S. 10 says : 

No Court shall, in respect of any loan made 
after this Act comes into force, decree on account 
of arrears of interest a sum greater than tha 
principal of the loan. 

It will thus be seen that the Act is 
dividing all loans into two categories : (1) 
those made before Ist April 1935 (on 
which date the Money-lenders Act of 1934 
came into force) and (2) loans made there, 
after, i. e. on or after lat April 1935. In 
the latter case, no Court can decree more 
than twice the principal. In the former 
class of case, Courts were not so limited if 
the Courts were satisfied that the money, 
lender had reasonable grounds for not 
enforcing bis claim earlier. The loan 
transaction of which the Act was speaking 
in 1934 did not inolude mortgages. Mort- 
gages were added by Act 24 of 1937 
which also added to the word “ Court 
“ original or appellate ”. The implied 
reason for interfering with loans made 
before the Act came into force was to 
prevent money-lenders, in respect of loan 
transaotions to which the Act then ap- 
plied from failing to exercise their remedies 
until the borrower was so immersed in 
debt as to be unable to extricate himself. 
It was, 80 to speak, a puniehment meted out 
to money-lenders who allow their debtors 
to become more and more entangled. It 
was an encouragement to the moneylender 
to sne. It did not apply for nearly two 
years to mortgage transaotions. In any 
event, in this case there has been no issaa 
and no finding, no evidence and no possi¬ 
bility of evidence being led to enable the 
money-lender to satisfy the Court that ha 
had a reasonable ground for not enforcing 
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his olaim earlier. In our opinion therefore, 
a Court should be very slow to give retros¬ 
pective effect to the section in the case of 
a transaction of loan which was not a loan 
within the meaning of the Act at the time 
when the suit was brought. 

Applying the oases already referred to 
and the principles already stated, we are of 
the opinion that the Amending'Aot of 1937 
is not retrospective in operation and that 
accordingly these transactions are not in 
this Court affected by the Central Provinces 
Money-lenders Act, 1934. The next Act 
that falls to be considered is the Central 
Provinces Beduotion of Interest Act, 1936. 
At first it was urged that this Act has 
not come into effect at all being inchoate 
because there has been no notification under 
S. 3 (1). This, however, proved to be an 
error. Notification No. 1175-xix dated 7th 
May 1937 having been gazetted providing 
3lBt December 1939 as the terminus ad 
quern. Next a curious point was raised on 
S. 4 which provides: "Nothing contained 
in the Usurious Loans Act, 1918, shall 
apply to any debt falling under S. 3". At 
the time of argument, it was being debated 
whether the Act amending the Usurious 
Loans Act was retrospective. If it were, it 
was to the interest of the respondent to 
shut out the Usurious Loans Act by saying 
that these debts fall within 8. 3 (l) and 
therefore whether amended or not, the 
Usurious Loans Act ceases to have any 
bearing on this case. We must however 
observe that 8. 4 of the Central Provinces 
Beduotion of Interest Act, 1936 as it at 
present stands, may have most unfortunate 
results. The difficulty is due to the word, 
ing of 8. 3 (1) which is as follows: 

Notwlthstaodiog the provisions of any law lor 
the time being in force or any agreement or oon- 
tract between the parties, no debtor shall be liable 
to pay interest to a creditor on a debt inonrred by 
him at a rate higher than that specified in the 
schedule for any period between let January 1933 
and Buoh other date as the Local Government may, 
by notifloation, appoint : ’ 

Provided that suoh rate of interest shall be liable 
to be increased by the percentage rate by wbioh 
the rate of Interest at which the Local Govern* 
ment is able to seonre a loan exceeds 4 per oent. 

It will bs noted that a debt inoutred in 
(say) 1929 would "fall under” 8. 3 (1) and 
might also be suoh that the Usurious 
Loans Act would (apart from 8. 4} apply. 
We do not pursue the matter, but we draw 
the attention of Government to the fact 
that, in the case put. Courts would appear 
to be powerless to relieve against excessive 
interest (except under the very limited 


powers existing apart from the Usnrious 
Loans Act) for the years 192^, 1930 and 
1931. "Debt” for the purposes of this Act 
has the following artificial meaniog : It 
"inoludea” all liabilities owing by a person, 
in cash or kind, secured or unsecured, 
payable under a decree or order of a Civil 
Court or otherwise. The Aot is clearly 
retrospective in its operation and, as a 
consequenoe of the wording of the Schedule, 
limits the rate of interest that may be 
decreed to 9 per oent. simple or 6 par cent, 
compound on loans of the magnitude of 
those in this case, this being a secured debt. 
S. 3 (3) of the Aot provides as follows : 

If a deoree has already been passed on the basis 
of a debt and remains unsatisfied in whole or In 
part, the Court which passed the deoree shall, on 
the application of the judgment-debtor amend it by 
reducing, in aooordanoe with the provisions of sub* 
8. (1), the amount deoteed on aocount of interest. 

It is said that as a foreclosure deoree 
has been passed and as the mortgage is of 
a type on which a foreclosure deoree alone 
can be given (conditional sale), the deoree 
has already been satisfied by the passing 
of a final decree and that therefore not 
even the Court which passed thisMeoree 
could amend its deoree. As however we 
are of the opinion for the reasons already 
given, that sale can be ordered, we cannot 
regard the debt as whdlly satisfied. The 
respondents have, in opposing any order 
for sale, urged that the property is not 
worth the amount of the debt so that on 
any view, in our opinion, the debt must be 
regarded as unsatisfied. We do not con¬ 
sider it necessary to drive the appellant to 
make an application to the trial Court. 
We have seisin of this case and we shall 
pass a deoree and have therefore power to 
entertain an application. It is true an 
application has not been in form made, the 
point being raised in appeal. The appellant 
will ..accordingly put in an application in 
order that no revenue may be lost to 
Government, but we will anticipate the 
result of that application by directing that 
from Ist January 1932, the interest on these 
loans be reduced to 9 per oent. per annum. 

Wo are of the opinion that this is not 
a fit ease for an instalment deoree in any 
event.^ The subject matter of the mort¬ 
gages is substautial and consists of twelve 
villages. We are of the opinion that there 
should be a deoree for sale, the respondents 
being given leave to bid. The penalty 
clauses in these mortgages being deleted, 
the interest will be 12 per oent. from the 
date of mortgage to Ist January 1932 and 
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thereafter at 9 per oeut. Six months' time 
allowed for redemption. The mortgagee 
having obtained a 6nal decree, that decree 
mast be set aside ; but as the dual decree 
was made before the passing of the Redac¬ 
tion of Interest Act, which is the Act 
which has caused the principal variation 
in the interest allowed, interest will be 
chargeable only up to date when mort. 
gages obtained possession under that decree 
and the mortgagees will not be accountable 
for prohts thereafter unless and until the 
property is redeemed and then only for 
any period they retain possession after 
redemption. It will be borne in mind that 
there are three mortgages and each may 
be separately redeemed. Kaoh side will 
>pay their own costs of this appeal. 

D.S./r.K. Order accordingly. 
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Niyogi J. 

Municipal Committee, Akot — Plains 
tiff — Appellant. 

V. 

Surajmal Shriram Ginning and Press¬ 
ing Factory now styled as Brijmohan 
Jamnalal Ginning and Pressing Fac¬ 
tory, Akola — Defendants — Respon- 
dents. 

Second Appeals Nos. 188.B and 189-B of 
1935. Decided on 30th March 1937, from 
appellate decree of 4th Addl. Diet. Judge, 
AkoU, D/. 30th January 1935. 

(a) C. P. MunieipftlUie* Act (2 of 1922), 
S. 77 (1) — Municipoiity cannot recover in- 
■tereet eeperetely after arreart of tax bare 
been paid. 

There la notblDg In the G. P. Munloipal Aot 
apart from 6. 77 wblob givea a right to the Com- 
mlttee to reoorer inkereat on any tax which falls 
Into arrears. The claim for intereet which the 
Committee U entitled to make la ancillary to the 
claim to recover an arrear of any tax. Inierest 
cannot be regarded as an arrear of tax. nor can It 
be regarded ae ** any other money claimable by 
the Committee ” nnder the 0. P. Mnnlolpal Aot 
within the meaning of that expreeelon need In 
-8. 77 (1). Oonaeqnently the prooedare laid down 
In 8. 78 le not available to a ManlotpalOommlttee 
for recovering Intereet which It olalma Indepen* 
dently of the amount payable ae lax. [P 130 O 3 : 

P 131 0 1] 

(b) C. P. Munleipaliliee Act (2 of 1922), 
Se. 83, 77 (1) - Collecllea of tax by resort to 
8. 77 (1)—Deputy Commletleaer lo appeal 
•under S. 83 can decide whether aueh levy le 
'letal or not. 

Where a Mnnlotpal Committee ooUeoU the tax 
41iiougta the agency of the Magistrate by retorting 
le the provUlooi of 8. 77 (1), the Deputy OommU* 
'ftOBu hae full JurUdloklon to deolde ta appeal 


whether such levy was or was not according to 
law. [P 121 0 1] 

(c) C. P. Municipalities Act (2of 1922), S.77 
—Civil Court hae no jurisdiction to entertain 
claim for interest on Municipal tax. 

The Municipal Committee’s right to recover 
either the tax or any intereet on it ia not oon- 
traotual but statutory. When a statute creates 
that right and provides the procedure for enforc¬ 
ing it and also sets up the tribunal to enforce it, 
the party who hae the tight must seek his remedy 
In the manner and before the authority prescribed 
by the enactment. In view of S. 77, the Civil 
Court has no jurisdiction to entertain a claim for 
interest on Municipal tax : 31 Bom. 604 and 

A I B 1934 All 795, Eel. on ; 26 Cal 159 and 25 
Bom 5?4, Disling. [P 121 0 2l 

(d) Interest Act (1839), S. 1— Interest can¬ 
not be subject matter of suit under Act, 

The Interest Aot gives power to the Civil Courl 
but does not create any right to interest in favout 
of a creditor and it cannot therefore be the sub- 
jeot matter of a suit : 1 C W N 219. Foil. 

[P 122^0 1, 21 

R. N, Padhye and M. R. Bobde — for 
Appellant. 

W, E. Puranik, K. Rao and M. D, 
Kbaudekar — for Respondents. 

Judgment. — This appeal and Seoond 
Appeal No. 189.B of 1935 arise oufe of two 
suits—Civil Suit No. 2 of 1933 and Civil 
Suit No. 1 of 1933—instituted by tha 
plaintiff (Committee) against the respon. 
dents separately to recover interest on 
arrears of taxes after the tax bad been 
paid. The suits suooeeded in the Court of 
first iustanoe but were dismissed on appeal. 
The (aots are that on 17tb September 1927 
the plaintiff — Municipal Committee of 
Akot enhanced the rate of factory tax 
with effect from that date. The defendants 
who are factory owners having been 
aggrieved by the enhancement of the tax 
filed a suit for a declaration that the im. 
position of the enhanced tax was illegal 
and for a permanent iojunotion prohibiting 
the recovery of the tax which was dis- 
missed on 22nd April 1929 and an appeal by 
them was also dismissed on 22Dd November 
1929. Id the course of the suit a temporary 
injunction was issued against the plaintiff 
restraining it from recovering the enhanced 
tax. The plaintiff Committee demanded 
the payment of tax by a notice on 15tb 
May 1929 wherein it included a demand 
for interest at the rate of 12h P©x oentum 
per annum on the arrears of tha tax 
and recovered the arrears of tax with, 
out interest in November and Deoeno- 
ber 1929 after the order of tem. 
porary ininootion had been vacated on 
diet November 1929. Thereafter the 
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Committee served on the defendants a 
fresh notice of demand on 9th February 
1930 claiming payment of certain amounts 
which according to it were due as interest 
on the arrears of tax. As the defendants 
failed to pay that amount, the Committee 
applied to the Magistrate on 3rd April 
1930 for recovering the amount by dis¬ 
tress and sale of their moveable property 
in accordance with 8. 77, C. P. Municipa¬ 
lities Act of 1922, as applied to Berar. The 
Magistrate issued the necessary warrant 
but the defendants preferred an appeal to 
the Deputy Commissioner and obtained 
reversal of the Magistrate's order on tbe 
ground that the notice of demand for 
payment of interest simplioiter recovera¬ 
ble on the arrears of tax and tbe eventual 
warrant issued by the Magistrate were 
ultra vires and illegal. 

Thereafter tbe Municipal Committee filed 
the two suits out of which these appeals 
arise to recover sums alleged to be due by 
the defendants on account of interest on 
the arrears of tax. The main question in 
this case is whether the plaintiff could re¬ 
cover interest on a tax which was not 
paid on tbe due date but was paid later, 
tinder 8. 77 (1), C. P. Municipalities Act 
as applied to Berar 

any arrear of any tax or any other money 
claimable by tbe Committee ander tbie Act, to* 
gether with any eum on account of oourt'fees 
which may be fixed by tbe rules made under this 
Act, and with interest at the rate of twelve and a 
half per centum per annum, may be recovered on 
application of tbe Committee to a Magistrate 
having jurlsdiotion within the limits of the 
Municipality, and such Magistrate may order 
recovery by distress and eale of any moveable pro¬ 
perty belonging to such person within the limite 
of his jurlsdiotion. Provided that no Interest 
shall be so recovered in any case in which the 
Magistrate, for reasons to be reooided in writing, 
oonaiders it inexpedient that interest should be 
charged. 

The Act provides a special procedure 
which tbe Municipal Committee has to 
follow before applying to the Magistrate 
for a warrant for recovery by distress and 
sale of moveable property. That proce¬ 
dure is provided in S. 78 of the Act, where, 
by it is incumbent on the Committee to 
oause a bill for the amount due to be 
delivered to the person liable to pay the 
Bum, and if the bill remains unpaid for 10 
days it is empowered to issue a notice of 
demand for the payment. It is only when 
the payment is not made within seven 
days from the service of that notice that 
the sum due is deemed to be an arrear of 
tax. Unless and until this procedure is 


A. I.R* 

strictly followed, the Committee acquires- 
no right to approach a Magistrate to re¬ 
cover the tax in arrear. In tbe present 
case the taxes which had fallen into ar¬ 
rears bad already been recovered, as al¬ 
ready stated, by December 1929. It was 
after the recovery of these arrears of 
taxes that a demand was made under S. 77 
for payment of interest which tbe Com¬ 
mittee thought it was entitled to recover 
for tbe period between the date on which 
the taxes were due and the date on which 
they were paid. Tbe question is whether 
tbe Committee had tbe right to claim 
interest independently of S. 77 (1), Muni¬ 
cipalities Act of 1922. There is nothing in. 
the Municipal Act apart from 8. 77 whiohj 
gives a right to the Committee to recover 
interest on any tax which falls into ar. 
rears. The claim for interest which the 
Committee is entitled to make is anoil. 
lary to the claim to recover an arrear of 
any tax. 8. 77, S. 78 as well as the rules 
framed under S. 77 (1) only speak of the 
arrears of Municipal tax which as is evi¬ 
dent from sub-s. (l) of S. 78, refers to a tax 
payable under S. 66, sub-s. (l), Cl. (a) of 
that Act. S. 66 does not endow the Com¬ 
mittee with any right to recover interest as 
a part of the tax. Interest therefore cannot 
be regarded as an arrear of tax, nor can it 
be regarded as 'any other money claimable 
by the Committee” under this Act within 
the meaning of that expression used in 
8. 77 (1). Consequently, the procedure 
laid down in 8. 78 was not available to tbe 
Committee for recovering interest which it 
claimed independently of the amount pay¬ 
able as tax. It must therefore follow that 
the notice of demand made on 9bh Febru¬ 
ary 1930 and the subsequent action taken 
by tbe Magistrate were contrary to law. 

It is urged that the Deputy Commis¬ 
sioner bad no jurisdiction to interfere on 
appeal with the Magistrate’s order, right 
or wrong, legal or illegal. I cannot accede 
to this contention in view of the provisions 
of S. 83 of the Act which provide an appeal 
against the assessment or levy of, or refu¬ 
sal to refund, any tax imposed under this 
Act ^to the Deputy Commissioner. The 
Municipal Committee, it cannot be denied 
levied the tax, that is to say, collected the 
tax through the agency of the Magistrate 
and consequently laid itself open to be 
brought under the jurisdiction of the 
Deputy Commissioner on appeal. That 
officer therefore had full jurisdiction to 
decide whether the levy of the sum by 
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resorting to the provisions of S. 77 (l) of 
the Act was or was not according to law. 

It is contended that S. 83 comes into ope« 
ration only when the Municipal Committee 
levies a tax and that the sums which were 
recovered with interest were not taxes. 
This argument though plausible is in fact 
suicidal to the appellant. If it was not a 
tax and it cannot be recovered as “any 
other money claimable by the Committee" 
under the Munieipalities Act, then it must 
follow that the Deputy Commissioner’s 
view that the notice of demand served on 
the defendants by the Municipal Commit, 
tee and the warrant issued by the Magis. 
tiate were both ultra vires and illegal is 
right. It is not opeu to the Committee to 
put forward this plea as it itself made a 
demand for payment of that sum as a tax 
and applied to the Magistrate to recover it 
as a tax. Since the Municipal Committee 
itself purported to recover it as a tax, the 
party aggrieved thereby was indisputably 
entitled to avail himself of the right of 
appeal given by S. 83. A faint attempt is 
made on behalf of the appellant to show 
that the sum recovered as interest was 
recovered as “any other money claimable 
by the Committee” under this Act within 
the meaning of that expression used in 
8. 77. 1 have already pointed out that 

there is no provision made anywhere in 
the Municipalities Act to authorize the 
Municipal Committee to recover interest 
on any arrear of tax and if that expression 
were taken to apply to interest which is 
mentioned in B. 77 (1) it would lead to the 
result that the Committee would be enti. 
tied to recover interest at 12^ per cent, 
per annum on the sum which it claimed to 
recover as interest, that is to say the 
Municipal Committee would be entitled to 
recover compound interest which could not 
have been the intention of the Legislature 
that it should be entitled to do. 1 am 
therefore of opinion that the Deputy Com. 
miesioner was right in reversing the 
Magistrate’s order on the ground that the 
Committee was not entitled to recover 
interest Independently of the arrear of 
tax. 

It is urged that it is open to the Civil 
Court to grant a decree for interest not. 
withstanding the Deputy Commissioner’s 
order to the contrary, that is refusal to 
allow the amount to be recovered by sum. 
mary process of the Act. This contention 
also must fail for two reasons: (1) because 
Iho power to award interest is given by 


the Municipalities Act to the Magistrate 
alone and the Committee is not entitled 
to recover it independently of that enact¬ 
ment; (2) because the Civil Court cannot 
entertain any claim for interest after a 
creditor recovers his principal debt, unless 
it is due under a contract. 


Eight to recover interest ordinarily 
arises only on a contract. The interest 
which is awarded under the Interest Act 
or by S. 73, Contract Act is entirely at 
the discretion of the Court. The right may 
also be given by statute such as S. 80, 
Negotiable Instruments Act. In the pre. 
sent case, the right is conferred on the 
Municipal Committee by S. 77 (1) but it 
has to be enforced according to the special 
procedure prescribed by that Act. The 
Municipal Committee's right to recover 
either tbe tax or any interest on it is not 
contractual but statutory. When a statute 
creates that right and provides the proce.' 
dure for enforcing it and also sets up the 
tribunal to enforce it, the party who has 
the right must seek bis remedy in tbe 
manner and before the authority pres, 
oribed by tbe enactment. Tbe matter 
would have been dififerent if the Municipal 
Committee had derived the right from a 
source independent of tbe statute. It was 
pointed out by Sir Lawrence Jenkins in 
31 Bom 604* at page 609 that where a spe¬ 
cial tribunal, out of the ordinary course is 
appointed by an Act to determine questions 
as to rights which are tbe creation of that 
Act, then except so far as otherwise, 
expressly provided or necessarily implied, 
that tribunal's jurisdiction to determine 
those questions is exclusive. In such a 
case there is no ouster of the jurisdiction 
of the ordinary Courts, for they never had 
any, in view of the fact that the party 
claiming the right derived it only from 
statute and not iudepeudently of it. It 
appears to me that in view of S. 77, 0. P. 
Municipalities Act, the Civil Court has no 
jurisdiction in the matter : see A I B 1934 
All 795.* My attention is invited to 16 Cal 
159® and 26 Bom 574.^ But these oases 
are distinguishable in that the guardian's 
right to recover possession of his ward 


1 . BhaiBbankat v. Muniolpal Oorpoiation, Bom* 
bay, (1907) 31 Bom 604=9 Bom L R 417. 
a. Muniolpal Board, Bareilly v. Abdul Azla 
Khan, (1934) 31 A I R All 796=162 I 0 792 
=1984 A L J 799. , 

8. Bhuttrughou DaeCoomar v. Hokua Bnowial, 
(1889) 16 Osl 169. . _ « 

4. Bhatlla T. Monekhan, (ISOl) 26 Bom 674—8 
Bon £j B 167« 
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and a claim for oompensatioD for wrongful 
seizure of oatfcle existed independently of 
the Cattle Trespass Act and the Guardians 
and Wards Act. but that is not the case 
here. Here the Municipalities Act which 
creates the right also lays down the spa- 
ci&o procedure for the enforcement of that 
right. Now when the statute itself gives 
a speciBc and complete remedy by distress 
and sale of property it must by necessary 
implication be regarded as ousting the 
jurisdiction of the Civil Court. 

It is true that if the amount to be 
recovered cannot be recovered by sale of 
moveable property and the remedy provi¬ 
ded by the Special Act is found inadecjuate 
then Civil Court may well be regarded as 
having juriadlotion. In that case the Civil 
Court will be giving a remedy which a 
party concerned was unable to get by 
following the special procedure laid down 
by the Special Act as it may well happen, 
for example when it is found necessary to 
attach and sell immovable property bub 
that is not the case here. In the present 
oase, the Civil Court is called upon to per¬ 
form the fuDotion of the special tribunal 
which baa been created by the Munici¬ 
palities Act. It is repugnant to the funda¬ 
mental policy of law to predicate of two 
authorities having independent jurisdiction 
to determine the same matter in issue. 
Natural justioe requires that every matter 
should be once fairly tried and having been 
tried once, all litigation about it should be 
oonoluded for ever between the parties. 
That is the underlying principle of the well, 
known maxim '.mtmo debet bis vexari pro 
unaet eadem oausa. Even on the asaump. 
tion that the Civil Court has jurisdiction 
notwithstanding 8. 77, Municipalities Act, 

I am unable to see how the Committee’s 
claim for recovering mere interest after 
the principal amount bad been recovered 
is tenable. In the oiroumstanoes of this 
case the Civil Court may have the power 
to award interest either under the Interest 
Act 32 of 1839 or 8. 73, Contract Act. 
The latter provision cannot apply because 
the right is nob founded on any contract 
and there has been no breach of it. Under 
the Interest Act, the Court has a discretion 
•to award interest when a claim is made 
for recovering any debt or any sum certain 
payable at a stipulated time but the Muni 
oipal Committee has already recovered its 
.debt, assuming that the taxes could be 
.regarded as a debt, after they fell due. 
line Interest Act gives power to the Civil 
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Court but does not create any right in 
favour of a creditor and it could not there¬ 
fore be the subject matter of a suit : see 
1 C W N 219.^ The result is that the 
appeal is dismissed with costs. As to the 
cross-objection it relates only to costs. 
The order as to costa is discretionary with 
the Court and I see no reason to interfere. 
The cross-objection is dismissed without 
any order as to costs. 

v.b.b./r.k. Appeal dismissed, 

6< MarBh&rll v. SpiQQiag and Waavlog 

Oo,. (1897) 1 0 W N 219, 
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FULL BENCH 

Stone C. J., Vivian Bose and Digby JJ. 

Balaji Dhumnaji S’os/tti“'Appellanb. 

V. 

Mt. Mukta Bai w/o Lahanu Koshti —• 

Bespondent. 

Civil Bevn. No. 773 of 1937, Decided on 
26th October 1937, from order of Dist. 
Judge, Nagpur, D/. 2l6t October 1936. 

(a) Appeal — Memo of appeal insuffi¬ 
ciently stamped—Memo rejected —No appeal 
lies. 

An order rejeotlog a znemorandam of appeal 
beoanee it le inenfBolently etamped is not appeal* 
able. 16 does not fell within the definition of a 
deoree given In S. 3 (2) and has not been made 
appealable as an order under 0. 43, Oivil P. 0 

[P 134 0 1] 

(b) Court-fee—Revision—Additional foe 
demanded in appeal—Order !i revisable ; 29 
N L R 125=A I B 2933 Nag 107=148 I G 84 
{FB), OVERRULED. 

An order demanding additional oourt-fees on a 
memorandam of appeal is always revisable and 
not merely in the limited oiroumstanaeB speoifled 
in A 1 R 1933 Nag 107; b ut an order aooeptlng the 
o optt-fees pa i d Is not however revis able 139 N L 
Rm^A 1 k 1033 Nag 107=243^1-0 84 {FB), 
OVERRULED, Case law discussed, 

CP 136 0 1,3] 

B. B. Mandlekar —for Appellant, 

M. R. Bobde— for the Crown. 

Order.—This reference arises out of ft 
suit for partition. The plaint was properly 
stamped and the case heard and decided. 
From the resulting deoree an appeal was 
filed. The memorandum of appeal was 
stamped with Ba. 15, the relief being re- 
garded as incapable of valuation. The 
Appellate Judge considered that court-fees 
were payable ad valorem and decided that 
Bs. 245 was the proper stamp. He there¬ 
fore gave the appellant time to pay the 
balance. The appellant paid part of the 
balance within the time allowed and asked 
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lor time to pay the rest. His request was 
granted but as he did not pay up within 
the extended time allowed, bis memoran. 
dam of appeal was rejected. From that 
order an appeal was filed to this Court and 
the Bubjeot matter of this appeal was 
valued at Bs. 260. This is a mistake. The 
figure the appellant really h^^ in mind 
was Bs. 230, that is to say, the differenoe 
between the Bs. 245 demanded by the 
Appellate Court and the Bs. 13 actually 
paid, but he affixed a court-fee label of 
Bs. 4 only. The office objected and the matter 
was referred to the Taxing Judge who in 
turn referred the question to a Fall Bench, 
The questions involved here have had a 
•chequered career in these provinces. Differ, 
ent Tudges have taken different views 
and the matter was once referred to a Full 
Bench of the Judicial Commissioner’s 
Court in First Appeal No. 143 of 1934.’^ 
The question before them was not quite 
the same as the one here because in the 
-case before them the plaint was rejected 
and not a memorandum of appeal as here. 
The suit there had been instituted on a 
ten.rupee stamp and the first Court de. 
manded Bs. 745, The appeal lay to the 
-Judicial Commissioner's Court and the 
memorandum of appeal there was also 
stamped with Bs. 10. The Full Bench 
decided by a majority of two Judges to one 
that the court.fees in appeal were payable 
ad valorem on the subject matter of the 
«ait and not merely on the difference bet. 
ween the fees paid and the amouut de. 
tnanded, that is to say they held that 
4>h6 same court fee is payable on the appeal 
as on the plaint. But they also held that 
it was impossible to determine what the 
eubjeot matter of the suit was until the 
appeal had been heard on the merits. 
Therefore they ordered the appeal to con. 
tinue on the Bs. 10 paid and pointed out 
‘that if the appeal was successful then the 
suit would continue without payment of 
farther oonrt.fees, but if it failed then it 
would be open to the appellant to file a 
fresh salt on payment of Bs. 745. The 
implication was, of oonrse, that if the 
appeal failed, then it followed that the 
order of the first Court damauding an addi. 
tional Bs. 735 was right and if it was not 
complied with within the time allowed the 
order rejeoting the plaint would not be 
open to farther oballenge. 

*• Ghinpatl v. Venkakeih, E^porUd in (19S5) 83 
AI B Nag 88=107 I 0 186 (7 B). 


It was assumed by the Taxing Judge 
(Bose J.) in his order of reference that 
the present case was similar because he 
assumed that there was no difference for 
these purposes between a plaint and a 
memorandum of appeal. This we think is 
wrong'although there are a larger number 
of rulings oolleoted at p. 44 of Vol. 1 of 
Cbitaley’s Civil Procedure Code which 
taka that view. Our reasons are given in 
a provisional order which we made at a 
previous hearing when we thought the 
matter required reconsideration. For the 
sake of oonvenienoe we reproduce them 
here : 

Under the proThlone of B. 107 (2), Civil P. 0,, 
an Appellate Court (subjeot to certain limitations 
not here applicable) has the earns powers and 
purposes and the same duties, ae nearly as may 
be as an original Court. This does not, In our 
opinion, turn a plaint into a memorandum of 
appeal or a memorandum of appeal into a plaint, 
though the respeotive Courts bearing the oase will 
have similar powers in disposing of that case. 

It has been hold in Calcutta. 59 Cal 388^ and 
Allahabad, AIR 1939 All 76®—see however 16 
All 3673 —that where a memorandum of appeal is 
improperly stamped, the oorreot oouree is to 
return it, and If returned, it may be re.preeented 
later properly stamped, and If out of time for 
that reason, the Court, on being properly moved, 
may make orders caving the appeal. It may well 
be that 0. 41, R. 3, empowers the rejection of an 
insufficiently stamped memorandum of appeal: 
A I B 1939 All 76.® It was pointed out however 
in 69 Cal 3681 that a memorandum of appeal and 
a plaint are not the same. 

An order rejeoting a plaint under O, 7, R. 11, is 
prtma facie not a decree, for it does not conolu* 
sively determine the rights of the parties, nor is It 
a formal expression of an adjudication determin* 
ing any right of any party in respect of any matter 
in controversy. B. 2 (3), Civil P. 0., however 
dlreots that this type of order shall'be deemed to 
be a decree. This is a mode of Indioating that It 
is not, apart from the statute, a decree but is by 
the statute, ordered to be treated as a decree. Aa< 
ootdlngly such an order Is appealable. Were It not 
(or this, It would not be appealable either as a 
decree (because It Is not a decree) or ae an order 
(because it does not fall within Order 43). 

The question then whioh we now have 
to determine is whether snob an order is 
open to revision. It has been held by a 
Fall Benob of the Judioial Commissioner’s 

1. Jnanadasundarl Shaba v. Madbabohaodra 
Mala, (1933) 19 A I B Cal 482=139 I 0 648 
^69 Cal 88B. 

S. Btijbhukhsn v. Tota Ram, (1929) 16 A I R 
All 76=118 I 0 828=60 All 980=96 A L J 
1199. 

8* Budra Prasad v. Baijoatb, (1893) 16 All 867= 
1898 AWN 116. 
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Courfc in 29 N L R 125* that it is not unless 
the error is so gross and palpable as to 
amount to a failure to exercise jurisdiction. 
A previous decision of Hallifax A. J. O. to 
the contrary in A I R 1927 Nag 256® at 
p. 258 ^as overruled. We confess there 
is much to be said for this point of view 
although logically we find it difficult to see 
how a mere error can ever amount to a 
failure to exercise jurisdiction even if it is 
gross and palpable. Their Lordships of 
the Privy Council have often said that a 
Court has jurisdiction to decide right as 
well as wrong and when dealing with 
second appeals state that if jurisdiction is 
exercised then there can be no interference 
on questions of fact “however gross or 
inexcusable the error may seem to be’ 
provided there is no error or defect in the 
procedure: 18 Cal 23® at p. 30. However, 
apart from this, we were so impressed with 
the difficulties in the way of holding that 
such orders are revisable that we ad¬ 
journed the appeal to see whether it was 
not possible to devise a more appropriate 
remedy. It seems that it is not, so we now 
have to decide whether we agree with 29 
N L R 125,* a question we left open in 
our provisional order. This was outside 
the scope of the original reference, but dur. 
ing the course of the argument, at one of 
the previous hearings, we thought it advis¬ 
able to include this matter as well. 

Before examining the question on its 
merits, we will consider for a moment the 
effect of following 29 N L B 125.* As we 
have said, an order rejecting a memoran. 
dum of appeal because it is insufficiently 
stamped is not appealable. It does not fall 
within the definition of a decree given in 
S. 2 (2) and has not been made appealable 
as an order under O. 43. If it is not revis¬ 
able either then it must stand and will 
naturally have to be accepted as correct 
throughout all subsequent stages of the 
litigation because it is the final order on 
that point, made by a Court of competent 
jurisdiction. The order consequent on this, 
if the money is not paid within the time 
allowed will not be revisable either, 

foi St that stage, when it must be asBumed that 
the foEmer otdec 1b right filnoe it oannot be ohal- 
longed, the Oourt is merely exeroieing the powers 
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it is directed to exercise under 0. 7, B. 11, rea^ 
with 6. 107 (2) and exercising them aright. 

(We quote again from our previous- 
order.) The result is that the litigant haS' 
DO means of testing the correctness of a 
direction given to him by an Appellate 
Court to pay a particular stamp on a 
memorandum of appeal. 

To quote from our order again : 

This we feel is not proper. It is not desirabla 
that litigation should end in so uneatisfactory a- 
fashion or that litigants ehould, without remedy, 
be oompelled to pay a Bum which may be beyond 
their resouroea eave at the coat of great sacrifices 
which in law ought never to have been demanded. 
Of course we cannot misapply the law in order to- 
avoid injustice or inoonvenience, but if there is a 
loophole of escape from Buch an intolerable eitua* 
tlon it certainly behoves us to find it. 

There is a considerable body of judicial 
opinion which considers that such orders 
are revisable. Can they all be as wrong as 
the Full Bench of the Judicial Commis¬ 
sioner's Court indicates ? Is there nothing: 
to be said for tbeir point of view ? Let ns- 
examine the position closely. A party comes 
to Court and having paid the proper fee 
and having punctiliously observed all the 
other rules imposed upon him asks the 
Court to decide his case and settle the dis- 
pute between his opponent and himself.. 
What does the Court do ? It refuses to hear 
him. It refuses to look at his case. Instead 
of investigating bis grievances it decides 
something quite different and enters into a 
question not between him and bis opponent 
but between him and the Crown. Is that 
not a refusal to exercise jurisdiction ? Or 
alternatively is it not a grave defect lu 
procedure to refuse to proceed with a claim 
or an appeal on a plaint or a memorandum 
which is properly stamped ? Tbeir Lord¬ 
ships of the Privy Council decided in 4^ 
Bom 507^ at p. 518 : 

The CoDri-fees Aot was pasEed not to arm a 
litigant with a weapon of technicality against bis 
opponent, but to Beoure revenue for the benefit of 
the State. This is evident from the oharaoter of 
the Aot, and is brought out by 8. 12. which makes 
the decision of the first Court as to value final as 
between the parties, and enables a Court of Appeal 
to oorreot any error as to this, only where the 
first Court decided to the detriment of tho 
revenue. 

Therefore they refused to allow a defen- 
daub to utilize the provisions of the Aot to 
obstruct his opponent, and refused to enter¬ 
tain bis objeotion raised for the first time 
in appeal that the Court had no jurisdio- 

7. BaohappaBubrao v. BhidappaVenkatrao, (1918)’ 
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11011 to proceed upon an insaffioiently 
stamped plaint. It is clear then that a 
question of this kind is only a side-issue. 
It is nob inter partes and does nob invali¬ 
date a decision simply because the plaint 
or the memorandum of appeal was under- 
stamped. Of course, Courts undoubtedly 
have jurisdiction to determine the amount 
of court.fees payable and to reject the 
memorandum of appeal if it is insufficiently 
stamped, and so it is possible that the High 
Court has no power of interference under 
8.115 (a). Can it then invoke 01. (o)? Hera 
also the matter is circumscribed by the 
decision of their Lordships of the Privy 
Gonncil in 10 Mad 793^ at p. 799. The 
illegality or irregularity must in some way 
affect either jurisdiction or at least the 
procedure of the Court as is explained in 
41 Cal 323® at p. 338 and IL R (1936J Nag 
73^® at p. 77. But is that not just what the 
order in the present case does ? What 
exactly does it mean ? It makes the pay¬ 
ment of a certain sum of money a oondi- 
tion precedent to the hearing of the case. 
However much the Court may have juris¬ 
diction to make such an order, if the effect 
of it is a refusal to proceed to trial at all in 
eiroumsbanoes when the Court is bound to 
do 80 , it must, we think, be regarded as an 
irregularity which affects either jurisdiction 
or procedure within the meaning of Cl. (o) 
and within the meaning of their Lordships' 
decision; and inasmuch as it is not merely 
incidental and interlocutory but finally and 
and effectively shuts the plaintiff out from 
all hope of redress in the suit itself the 
error must be regarded as material. 

There can, we think, be no doubt that it 
is a material irregularity to refuse to try a 
case when a plaint or a memorandum of 
appeal is properly stamped. The reason 
which prompts the Court to act in the way 
it does is immaterial: AIR 1936 Nag 167^® 
at p. 160. It may have jurisdiction to 
decide a certain matter in the first instance 
bat if the effect of its decision is finally to 
4hab out a trial altogether on a mere 
matter of procedure, when it ought never 
to have been so shut out, then we think 
that each an error must be regarded as a 
■ material irregularity. W e might add that 

e. BalakrUhna Udayarv. Vasndava Ayyar, (1917) 
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even according to the Nagpur Full Bench 
the application would have to be enter, 
tained and beard. It cannot be rejected in 
limine. It is impossible to determine 
whether an error is so gross or palpable as 
to amount to a refusal to exercise jurisdio- 
tion until the matter has been thrashed 
out on the merits. Once it is done and it is 
found'on examination that the document 
in question was properly stamped then we 
find it difficult to resist the oonolusion 
that the error, whether it be gross and 
palpable or not, has resulted in a clear 
refusal to exercise jurisdiction; that is to 
say not the jurisdiotion to determine the 
amount of court.fees payable which is in 
reality a purely administrative function 
though judicially performed and is only a 
matter of procedure, but to exercise the 
only juriadiobion for which the Courts 
exist, namely to settle disputes between 
the parties and to administer justice accord, 
ing to the laws of the land. 

These observations must not be carried 
too far. We are dealing with exceptional 
circumstances and our decision must not 
be carried beyond its legitimate confines. 
We stress the fact that there has been no 
investigation of the dispute between the 
parties at all in this case; no decision inter 
partes. There has been a refusal to pro. 
oeed with the trial because of an omission 
on the plaintiff's part to comply with a 
condition imposed by the Court in a matter 
which in aubstance is purely administra. 
tive and procedural, though, as we have 
said, the functions are judicially exercised. 
That is very different from a case in which 
the Court entertains the suit and decides 
it upon some preliminary point arising 
between the parties such as limitation. 
We do not mean to oast any doubt upon 
the rulings which decide that such ques. 
tions are not open to revision. In 54 Gal 
338^^ their Lordships justified interference 
on queetiona of procedure pure and simple. 
The question at issue was whether the land 
in suit which was in possession of the defen. 
dant, had been included In the mortgage 
deed from which the plaintiff derived hie 
title. Both sides admitted that it belonged 
to the mortgagor, but the defendant plea, 
ded that as it had nob been inoloded in 
the dead, the mortgagor was a neoeseary 
party even though the plaintiff claimed no 
relief against her and even though she 

11. Umed Mai ▼. Ohaod Mai, (1926) 13 A I B P C 
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\90Qld not be affected by the suit, The 
plaintiff replied that it had been included 
in the deed and so no question of joining 
the mortgagor arose. The drst Court 
decided in the plaintiff’s favour. There 
was no question that it bad jurisdiction to 
do so but their Lordships held that in the 
oiroumstances which obtained there, it was 
an irregularity in procedure to decide the 
question in the absence of the mortgagor. 
The reasons which prompted the irregula¬ 
rity were thus immaterial. 


The Calcutta, Madras, Allahabad and 
Patna High Courts construe an order 
demanding additional court, fees in this 
sense and so consider it revisable. They 
look upon it as a refusal to exercise juris¬ 
diction unless a condition imposed by the 
Court is fulfilled. That being so, they con. 
eider that they have the right to examine 
the conditions imposed and see whether 
the refusal was legally justifiable: 14 C W N 
932,'* 51 Mad 664,'* 48 M L J 514,'* 55 
All 274,'® and 3 Pat 930'® at page 942, 
But they refuse to interfere when the 
C ourt qedldBB'tbg quflfltibn of courc.fees in 
favour of the plaintiff or th^ appellant, as 
t ^ case ma y be : 55 Mad *^44.'* It is to 
be'oBserved that in most of these cases 
the application in revision was entertained 
even though the demand for additional 
oourt.fees was made in the first Court and 
even though the order consequent on this, 
namely rejecting the plaint, would have 
been appealable as a decree under S. 2 (2). 
On the whole then, though with consider, 
able doubt, we respectfully differ from 29 
N L R 125* to this extent. We consider 
that an order demanding additional court- 
fees on a memorandum of appeal is always 
revisable and not merely in the limited 
oiroumstances specified in that deoision 
but we agree that one accepting the court, 
fees paid is not revisable because then 
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there is no refusal to proceed with the 
appeal and because as their Lordships 
held in 43 Bom 507^ at page 518 jurisdio.i 
tionis not then affected nor is the other side, 
damnified. The question referred by the! 
Taxing Judge does not therefore arise. As 
we have said the order in question is not 
appealable but is revisable. The memo, 
randum of appeal will therefore be treated 
as an application for revision and for that 
there is a fixed court.fee. 

B.D./r.k. Answer accordingly. 

A. I. R, 1938 Nagpur 126 
Pollock, J. 

Ml. Nathabai, w!o Bansilal Marwadi 

— Plaintiff — Applicant. 

V. 

Baijnath Kunjilal and another — 

Defendants — Non.applioants. 

Civil Bevn. Appln. No. 864 of 1936, De¬ 
cided on 29th July 1937, from order o^ 
Dist. Judge, Akola, D/. 23rd November 
1936. 

Civil P. C. (1908), S. 24 — Fact tbat Judg» 
bas decided poiat of law in pfeviouf cate 
no reason for transfer in subsequent case in- 
volving same point. 

Tbe mere faob tbat the Judge has decided a par¬ 
ticular point of law in a previous case is no reason 
for a transfer in a subsequent oase Involving the- 
aame point ; otherwise a Judge would eventually 
beoome unfit to decide meet oases. If the qaestion 
is one partly or wholly of fact, ekill less does there- 
seem to be any reason for a transfer because tbe- 
deoision will depend upon tbe evidence in the par- 
tioular case i AI R 1930 Lah 276, Bel. on. 

[P 127 0 1) 

V, K. Bajwade and M. B, Kinkhedc"* 

for Applicants 

E. M. Joshi —for Non.applicants, 

Order.—The main question in the suik 
out of which this application for revision 
arises is whether the defendant la the 
validly adopted son of the late Bansilal, 
the plaintiff’s husband. In a recent case, 
in which the present plaintiff was not a 
party, tbe learned Additional District- 
Judge, before whom the present suit is- 
pending, decided that the present defen¬ 
dant was the validly adopted son of Bansi- 
lal. The plaintiff has therefore applied 
for a transfer of the oase to some other 
Court, alleging that she fears she will not 
get an unbiased deoision. I entirely agree- 
with the view expressed by Shadi Lal 0. J» 
in A I B 1930 Lah 176' that the mere fact- 

1. Bammun v. Jawablr SIfigh, A I B 1930 Dab 
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that the Judge has decided a particular 
polut of law in a previous case is no reason 
for a transfer in a subsequent case; other, 
wise a Judge would eventually become 
unfit to decide most oases. If the question 
is one partly or wholly of fact, still less 
does there seem to be any reason for a 
transfer because the decision will depend 
upon the evidence in the particular case. 
In the present suit, the decision will depend 
mainly on the evidence, which has not yet 
been given. The plaintiff, I think, appre¬ 
hends not that she will not get a fair trial 
but that she will not get a favourable de- 
oision. I therefore hold that there is no 
ground for transfer and reject the applica¬ 
tion with costs. Counsel's fee fis. 25. 

D.S./r.k. Application rejected, 

A. I. R. 1938 Nagpur 127 

Vivian Bose J. 

Bhagwandas Guru Baba Bamdaa — 

Appellant. 

V. 

Prayagdatta — Respondent. 

Beoond Appeals Nos. 126.B and 132.B of 
1935, Decided on 26th October 1936, from 
appellate decree of Second Addl. Dist. 
Judge, Amraoti, D/. 29tb January 1935. 

(n) Berar Inam Rule* (1859), R. 4—Holdar 
of tarvica inam undar R. 4 can make aliana* 
tion lor period of tenure of hi* office. 

Ai tegaeds tha geceral law, the mabaot of a 
temple oan alienate for the period of bis own life. 
Wben he doea ao, It binda him although it does 
not bind bia aiiooeaaor. It la open to hia BuooeBBor, 
wben be anooeeda to the office, either to ratify bia 
ptedeoeaeor’a action or to aet it aside : A I R 1922 
P 0 123 and A I i? 1933 P C 75, Eel, on, 

fP 137 0 2] 

The aame principle applies to grant nnder Hr. 5 
and 6 ot Berat Inam Bulee and also to grant 
nnder B« 4 which la not fundamentally diflerent 
from Be. 6 and 6 in reepect of alienation by bolder 
for period of bia life. The only poaalble bar to 
alienation ta pabllo policy. Bnt ae it la not against 
pnbllo policy for the mahant of a temple to alie¬ 
nate foe the period of the tenure of his office under 
the general law, it oan hardly be so In oases nnder 
B. 4. Of course. If the act amounts to a breach 
of trust, or to mlamanagement, the pnblU) at large 
or the beneflolariea, or those Interested as the case 
may be. have their remedies under the law. But 
the mere alienation does not amount to a breach 
ot trust. Thus the bolder of setTioe Inam nnder 
R. 4 oan make an alienation fox period of bis life 
though the rights of resumption which Oovern* 
meat may choose to exercise are usaffeoted. 

^ , [P 138 0 3; P 139 0 1] 
(b) Barar Inam Rules (1889), R. 14 (2) — 
iBlanralallan—Sarvice grants may ba alia- 
aaiaa In suitable cases. 


It la true R. 14 (2), Berar Inam Rules, states 
that eeiTioe grants are not liable to be alienated; 
but the interpretation whioh those who framed 
this rule have placed upon it is clearly that such 
alienations may be allowed in suitable oases. 

[P 128 C 33 

K. V. Brahma — for Appellant. 

N. T. Mangalmurfci — for Beapondent. 

Judgmeut.— This judgment will govern 
the two conueoted appeals, this and Second 
Appeal No. 132.B of 1935. The facts in 
both oases are similar. In the case out of 
which the present appeal, Second Appeal 
No. 126.B of 1935, arises the plaintiff's 
predecessor. Baba Ramdas, who was the 
mahant of the Marobi temple at Amraoti, 
gave a permanent lease of the plot In dis¬ 
pute to one Bamsaran on 9th October 
1922. In the other case, the plaintiff him. 
self gave a similar lease on 11th June 
1926 to the same man. Both sites form 
part of a field whioh was given as a service' 
grant to this temple of Maroti at Amraoti. 
Baba Eamdas died in 1923, and was suc¬ 
ceeded by the plaintiff who is the present 
mahant. Bamsaran then mortgaged the 
two plots now in dispute in the two oases 
to the defendant, Prayagdatta who fore, 
closed and obtained posBeseion on 20th 
December 1932. The point whioh arises- 
for decision is the same in both oases, 
namely whether the holder of a service 
inam, under B. 4 of the Berar Inam Buies, 
oan make a permanent alienation of the 
property. 

As regards the general law, apart from 
B. 4. it is clear that the mahant of a| 
temple can alienate for the period of bis 
own life, or to be more accurate, for the; 
period of the tenure of bis ofQoe. It is: 
possible he oan make an alienation to enure, 
beyond that in oases of necessity; but at 
any rate, It is clear he oan make the alie. 
nation for this period. When ba does so, 
it binds him although it doea not bind hisi 
successor. It is open to bis suooessor, when 
he succeeds to the office, either to ratify 
hia predecessor’s action, or to set it aside. 
This has been decided by their Lordships 
of the Privy Council in 44 Mad 831^ and 
in 12 Pat 251.* Btanyon A. J. 0. oame to 
much the same oonolusion in 6 N L B 72* 
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and Mitra A. J. C. in 9 N L R 188* and 
also in li N L S 12® -with respect to inams 
under R. 5. I applied similar principles 
to a grant under B. 6 in Second Appeal 
No. 403 of 1934.® So the only question 
now is whether grants under R. 4 stand 
on a different footing. Of course, there is 
an outstanding difference. ^ Grants under 
Rr. 5 and 6 are personal in their nature, 
personal to the grantee and his family, 
while those under R. 4 are of a more 
public nature, where the primary^ oonsi- 
deration is the upkeep of a religious or 
charitable institution. But unless oonsi- 
derations of public policy supervene, I 
confess I am unable to see any fundamental 
distinction so far as this particular point 
of management is concerned, though of 
course there would bo on many other 
matters. Revenue Book Circular, S. 6, 
Serial No. 2, R. 8. explains that : 

Qtants In perpetuity or for more than one life 
even though no condition Ib «pteBeed. were 
always made by Government with the object of 
maintaining the family of the grantee in a suit¬ 
able station of life. 


While 

the object of a eetvloe grant is to maintain the 
Institution for whose service it le granted by the 
application of the income from the grant. 


To that extent at least each savours of 
a trust, bub as I explained in Second 
Appeal No. 403 of 1934,® Government con¬ 
templates alienation for the lifetime of the 
bolder in the case of grants under Rr. 5 
and 6, though they reserve to themselves 
rights of resumption in such oases. They 
appear to contemplate similar alienations 
under R. 4 as well, and if anything, express 
themselves in even clearer terms : 


Service grants are inalienable under B. 14 (2) of 
the Rules and, if a grantee alienates his grant, 
Government is entitled to reeume it. But the 
object of a service grant Is to maintain tfaeinstitu- 
tlon for whoee service It le granted by the appll. 
nation of the income from the grant, and If this 
object oan satisfactorily be attained by a reason¬ 
able arrangement, resumptions would not ordi¬ 
narily be enforced. Each case must be dealt with 
on Its own merits. 


Therefore, so far as these rules are 
concerned, they place no limitation on 
alienation. All they do is to reserve to 
Government full powers of resumption and 
lay down a general set of rules for the 
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guidance of their oflBcers, without however 
binding them to anything rigid and in. 
ffexible. It is true, E. 14 (2) states that 
service grants are not liable to be alienated; 
bub the interpretation which those who 
framed this rule have placed upon it is 
clearly that such alienations may be al¬ 
lowed in suitable cases. The phrasing of 
this rule is signiGoant. It is that suoh 
grants are not 'liable to be alienated’', 
not that they cannot bo alienated. That 
in my opinion contemplates oases in which 
alienation may be permissible. This is 
borne out by Cl. 6 of the Revenue Book 
Circular which I have quoted above, 

which is in these terms : 

The Chief Commiasiouer has the sole power to 
decide authoritatively whether a grant shall be 
resumed or not. and all doubtful oases must be 
reported, through the OommisBioner, for his orders. 

As I pointed out in my previous decision, 
Cl. (7) sets out some of these doubtful 
oases and among them includes oases of 
alienation. It seems to me the rules would 
hardly refer to such alienatioDS as doubtful 
matters if the intention bad been entirely 
to prohibit them. I gather also that this 
is the general tenor of the law from the 
decision of their Lordships of the Privy 
Council in 3 Bom 186,^ 59 Cal 1® and 47 
All 385.® I have explained these oases in 
my former decision, and so need nob re¬ 
peat here what I said there. Therefore, 
the only possible bar to alienation is publio 
policy. But if it is not against publio 
policy for the mahant of a temple to 
alienate for the period of the tenure of his 
office under the general law and it can 
hardly be when their Lordships of the 
Privy Council have twice upheld such 
alienations once in 44 Mad 831^ and ones 
in 12 Pat 251® loc. cit .—I am unable to 
see how different conditions oan supervene 
in oases under B. 4, when, as I have said, 
the rules themselves contemplate snob 
alienations. But I emphasize again that 
any rights of resumption which Govern¬ 
ment may choose to exercise arennaffeoted. 
Of course, if the act amounts to a breach 
of trust, or to mismanagement, the public 
at large or the beneffoiaries, or those in¬ 
terested as the case may be, have their 
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remedies nnder the law. Bat I confess 
1 find it diffionlt to see how the defaulting 
*tra8tee can expect to derogate from his 
own grant by complaining of his own 
-wrong. However, whatever the law as 
regards that may be, it is clear from the 
deoision of the Judicial Committee which 
I have just quoted that the mere fact of 
•alienation does not amount to a breach of 
trust, and nothing has been suggested in 
iihiB case beyond the fact that the law 
itself prohibits such alienations. So these 
other questions about a breach of trust 
and the like do not arise here. 

Turning now to the oases in question, 
in the connected case covered by the ap. 
peal (Second Appeal No. 132-B of 1935} 
the alienation was by the plaintiff him. 
self, and he can obviously not derogate 
from his own grant. So far as the present 
•suit is ooDoerned, it is established that 
the plaintiff has been accepting rent from 
Bamsaran from 1923 when he succeeded 
to the office down to the year 1930, and 
in this very suit, he sues for arrears of 
rent for the years 1930.31 and 1931-32. 
As I have said, the plaintiff had the option 
in 1923, when he succeeded to the office 
of mahant, either to ratify his predeces¬ 
sor's grant or to repudiate it. It is abon. 
dantly evident from his conduct that be 
has chosen to ratify it. Having made his 
election, he is now bound by it. His snits 
were therefore rightly dismissed in the 
lower Courts. The appeals are dismissed 
with costs in both cases. 

D.S./b.K. Appeals dismissed. 
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Ahsan Hwsain Abdul Alt Bohari, Pro. 
prietor Ahidi Shop — Plaintiff 
Appellant. 

▼. 

Maina wife of Nathu Telanga and 
another — Defendants — Bespon- 
dents. 

Letters Patent Appeal Ho. 13 of 1936, 
Decided on 2Srd August 1937, from appel. 
Ute decree of Hlyogl J., D/. 13th August 
1936. 

(a) Transfar of Proparty Act (ISS2), Si. 100 
and 82—‘Charga croatod by|doeraa—Whathar 
■ohwrga bindi bona fldo parebaaar fpr valoo 
wllbout noUco iboiild ba doddod with rofor- 
■anoa to low of oitoppol by rocord. 

1986 Nllf A 18 


Where a charge le created by a decree, the 
correct way of approaching the matter wbethen 
the charge ie binding on bona fide purchaser foil 
value wicbout notice, is not to found the rights 
of the charge holder upon any pcoviaiona of the 
Tranalet of Property Act but upon the law of 
eatoppel by record. [P 130 G 1] 

(b) Decree — Effect of — Cause of action 
merges in decree — Maxim transit in rem 
judicatam. 

When a decree has been passed In a suit, the 
cause of action merges in the decree. This ie as 
transit in rem judicatam. Thereafter the rights 
which founded the relief claimed for ever go and 
they are replaced by the rights oreated by the de¬ 
cree. After the decree, the old rights ate replaced 
by the new. The new rights spring from the 
decree : {287?) 4 Ch D 33 ; AIR 1936 P 0 63 
and 34 Cal 250 (P C), Foil. [P 130 0 Ij 

(c) Estoppel—By record, 

Transfer of Property Act does not purport to 
cut down estoppels by record. [P 130 0 2] 

(d) Estoppel—'Decree—Decree binds parties 
and privies—Meaning of ‘privy* explained. 

A decree passed by a Court binds not only par¬ 
ties to the suit, but also their privies ; and the 
term privy in this ooaoezion means partases 
who is not a party and includes all who claim os 
derive title from one who is party to the euit : 
(Zd9i) 1 Ch 578 and (2^03) 3 East 346, Ref. 

[P 130 0 2 ; P 181 0 IJ 

(e) Estoppel—Charge created by a decree 
binds persons claiming through party to de¬ 
cree even though bona fide without notice of 
charge. 

Where a charge is oreated by a decree, apart 
altogether from the oonsideratlon whether or not 
a charge amounts to an inketese in the property, 
the charge oreated by the decree must bind a per¬ 
son who claims through the party against whom 
the decree hae been passed, although such person 
acquires the property without notice of the charge. 

[P ISl 0 11 

B. K. Bao — for Appellant. 

V. V. Kelkar and M. R. Bobde — 

for Respondent 2, 

Judgment. — This Letters Patent ap¬ 
peal from the judgment of Nlyogi J. has 
covered a wide ground and was, if we may 
say so, very well argued by oounsel for the 
appellant who made every point without 
wasting one minate of the Court’s time- 
He said very little about the one point in 
the judgment that we consider nnassailable- 
The judgment proceeds on three grounds 
each of whioh, if sound, is eoffioient ta 
uphold it, namely : (1 )A charge created by 
a deoree even under the provisions of tb« 
Transfer of Property Aot before its amend, 
ment is binding on bona fide pnrohasers 
for value without notice. (2) The principle 
of lis pendens applies and that prerfodes m 
transfsr that will limit the rights ot parties 
to the stdt and on that gronnd the boaft 
fide porohaser will be bound by the charge- 
(3) The priooiple of estoppel applies. 
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y/e do not consider it desirable to re. 
view the very conflicting case law that 
falls to be considered if 1 and 2 are to be 
folly examined. We find considerable 
diffioolty in tbe way of treating a charge, 
however created, under tbe provisions of 
the Transfer of Property Act before its 
amendment, as in some way creating an 
interest which encumbers the land. On 
the facts and pleadings here, and bearing 
in mind that at the pleadings’ stage the 
defence based on lis pendens was with, 
drawn, we prefer not to base any oonoln. 
Ision on lis pendens. We think the correct 
Iway of approaching this matter is not to 
•found the rights of the charge holder, when 
the charge is created by a decree upon any 
provision of the Transfer of Property Act, 
but upon the law of estoppel by record. It 
is a well settled principle that, when a 
decree has been passed in a suit, the cause 
of action merges in the decree. This is 
known as trtxmit in rem judicatam. There, 
after the rights which founded the relief 
claimed for ever go and they are replaced 
by tbe rights created by the decree. 8o 
viewed, it will be seen that it matters not 
at all whether the maintenance holder had 
a claim for maintenance because she was a 
Hindu widow having a widow’s estate or 
whether she was a wife or whether she or 
,be founded on some other ground. After 
the decree, tbe old rights are replaced by 
the new. Tbe new rights spring from tbe 
decree. The person now has a right to 
maintenance because tbe decree gives her 
that right; tbe person has a charge because 
the decree creates a charge in her favour : 
(1877) 4 Ch T> 33.‘ See also 15 Pat 210^ 
at p. 218 and 34 Cal 150^ 

The judgment not only creates a right; 
it works an estoppel. From this angle, 
judgments are divisible into two categories: 
(a) judgments in rem (which kttraot S. 41, 
Evidence Act), and (b) other judgments. 
Without examining all the differences and 
the marks by which a judgment may be 
sorted into this class or that, it may be 
said that the judgment creating the charge 
in tbe suit in which, inter alia, main. 

1. Be European Central Railway Oo. ; Ex 
Parte Oriental Einanoial Corporation (1677) 
4 Oh D 38=46 L J Ch 67=36 L T 688=26 
W B 99. 

S. Eofium Enmarl v. Debt Proead. (1936) 93 
A I E P 0 68=160 I 0 986=63 I A 114=16 
Fat 910 (P G). 

8. Bondar Eoer v. Ba! Sham, (1907) 84 Cal 160 
=84 I A ,9=11 OWN 949=6 0 L J 106 


tenanoe was claimed falls into the second 
class. Further, tbe relevant difference 
between tbe two classes is that judgments* 
in rem are binding against all the world 
and other judgments (or decrees) are only* 
binding on parties and their privies. Bob' 
what is meant by the expression “partiee 
and their privies” 7 Does it inolada bona 
fide transferees from a party witbonfa 
notice ? If the answer is yes, there i» 
nothing more to be said in this ease : for 
then tbe position will be as follows : A 
snit is brought by A against B. That suit* 
ends with a final decree. That deoreo 
decrees that B shall pay A maintenanoa 
at so much per month for life and gives A 
a charge on B's property to secure tbe 
payment of that monthly sum. Later B 
sells tbe subject matter of tbe charge to 0 
who buys bona fide for value and without 
notioe of tbe charge. The question is : I» 
tbe charge effective against C ? 

Now if 0 is a privy of in the above 
use of that word, he is as much bound by 
the judgment as B and the land charged: 
is as much charged in bis bands as it was- 
when in B’a hands and all difficulties 
about tbe nature of charges in India and 
about the construction of tbe Transfer oC 
Property Act become irrelevant ; for it 
matters not in tbe least bow they are 
resolved it being quite clear that tbe, 
Transfer of Property Act is not purporting 
to out down estoppels by record. Tbe true I 
position that emerges is that tbe privy 
cannot be heard to say or lead evidence 
to prove that the land is nob charged. 
Obviously if this be so, there oan be no 
foundation for a declaration that it is not 
charged. In our opinion, the term "privy" 
in this connexion is a term of the law 
meaning a partaker who is not a party, 
that is, in this connexion, it inolades all 
who derive title to the land, tbe subject of 
tbe charge, from one who was a party to 
the suit by the decree in which the land 
was charged. That is to say there is here 
privity of estate the transferee here being 
in tbe position of the feoffee in the illus. 
trations given of privity in the estate by 
Lord Coke in bis work upon Littleton’s 
Tenures : See Edn. 19, Vol. 11, Ss. 667. 
362a. Thus as Bomer J. observed in tbe 
course of the argument in (1894) 1 Oh 
578^ at p. 593: "judgment in an aotiou 

4, Mercantile Inveetment and General Trnet Oo. ’ 
V. Bivex Plate Tmet, Loan and Agenoy Oo... 
(1894) 1 Ch 678=63 L J Oh 866=8 E 791 = 
70 L T 131=42 W B 866. 
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between A and B oould not prima faoie 
affeot C. Bub it does affect C if be ie 
privy in eebate, claiming through B:” See 
also the note on (1803) 3 East 346^ in 
Smith's Leading Cases, Vol. II (Edn. 13), 
page 673. 

But it may be said that this very suit is 
for a declaration that the decree "is not 
binding and is not executable against the 
house described in Soh. A." There is also 
the prayer that it be declared "that defen. 
dant 1 is not entitled to the maintenance 
.... fixed by Civil Suit No. 193 of 1927.” 
This latter prayer is founded on the allega. 
tion that the decree should be set aside as 
collusive and fraudulent. That has bean 
found against. The prayer that the decree 
is nob executable against the house accord, 
ing to the pleadings is founded on the 
allegation that the maintenance bolder had 
become unchaste and so has lost her right 
to maintenance, alternatively that the 
maintenance should be reduced because 
the family bad become poor and so the 
maintenance holder has partly lost her 
Irighb to maintenance. These allegations 
are not sustained, but we are now asked to 
say that the house acquired by the plain, 
tiff from the party in the suit in which 
maintenance was awarded and in which 
maintenance was charged on the bouse is 
|Dot bound by that charge because the 
plaintiff acquired without notice of the 
charge. There is clearly no ground for 
setting aside the decree. Thus the decree 
stands. Bo standing, no party to that suit 
could escape the burden created by it to 
pay maintenance and to have the house 
charged as security for that payment. A 
privy to such a party is, in our opinion, in 
like case. If be can set aside the decree, 
well and good. If he cannot, he can 
neither be beard bo say that the charge is 
nob binding or that the maiDtenanoe is nob 
payable. It la still clearer that he cannot 
get a declaration of the type here sought. 
The learned Judge from whose judgment 

BDU SPPflftl iB brOQgbt BftyB J 

bat alio tbalr prlvlas, that U tboM who olatm 
oodar the patilM to tha aolt. Tba plalatlfl to the 
praMot oaaa olatming ai ha doai andac tha appal- 
lant a buaband oaonot ha haard to dlacmtA 
binding oharaotar ot that daoraa aa ani^ him 
Apart alk^atbei Icom tha oonaldaatlon whather 
^ot • ekarga amonnta to an Intaraat In tha pro- 
party, the oharge otaatad by tha daetaa m nit Und 

** 8 846 =s T 

B B 4iBa 
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a person who olaima through the party agaiask 
whom the decree has been passed• 

Wa agree. So agreeing, that is auffi. 
oienb to uphold the judgment. We say 
nothing as to the other grounds of the 
decision. We should have considered ib 
our duty to do so had the case been one 
for further appeal, but the value is here 
only Rs. 1500 and the point of construe, 
tion relates to an Act in its unamended 
form which Act has long since been 
amended. The appeal is accordingly dis 
missed with coats. 

v . b ./ b . k . App eal dismissed. 
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Gruer j. 

EmperoTt 

V. 

Pannalal Bhikhartlal Sunar — 

Criminal Eevn. No. 477 of 19 ^ 7 '^'^De * 
oided on 25bh November 1937. on reference 
made by Dist. Magistrate. Hoshangabad. 
D/. 6bh November 1937. 

(a) Criminal Trial — Sentence —- Fine. 

It Ib Inexpedient to Impose a fine when there la 
DO hope of reaUzatlon. TP iqi n 

(b) C. P. Bor.tal Act (9 of 1928). s! 5 - 

Order for further detention in default of par* 
ment of fine it illegal, ' 

Beotlon 6 authorizes detention in lieu of trans¬ 
portation or Imprleonment. There Is no Brovlalon 
however for further detention in default of nav 
ment of fine and hence an order for further deten- 
tion In default of payment of fine Is illegal. 

ft J T . [P131G31 

Order.—In this case a Junior Sub.Divi. 
sional Magistrate has ordered a youth of 
17 to be detained in the Borstal Institute 
for two years and also to pay a fine of 
Bs. 10 with one month’s farther deten. 
tion m the Borstal Institute in default. 
The learned District Magistrate who refers 
the case has correctly pointed out that it 
was inexpedient to impose a fine when 
there was no hope of realization. 8. 6, 
0. P. Borstal Act, authorizes detention in 
lieu of transportation or imprisonment 
and to that extent the order is correct. 
There is no provision however for further 
detention in default of payment of fine, 
and to that extent the order is illegal, 
There was no compulsion to impose fine 
also and in the oiroumstanoes it was 
Improper to do so. The reference is 
accepted and the order directing payment 
of fine and further detention in default is 
set aside. 

K.S./B.K. 


Reference acoepted. 
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Stone 0. J. and Niioqi J. 

Dulan Bai — Plaintiff — Appellant), 


A. I.B. 


V. 

Sundenao and another—Defendants^ 

Bespondanta. 

Miao. Appeal No. 14 of 1933, Decided 
•on 23ra March 1936, against order of 
Addl. Diat. Judge, Nagpur, D/. 13th April 

1933< 

(a) Arbilralion — Award—Award purport¬ 
ing to bo a coniidered award — It doer not 
cease to be award merely because it is cast in 
terms agreed upon by parties. 

It is not ootceot to say that an award which 
oarporta to be the oonaldered award of thearbltra- 
tora. ia no award simply beoanae it appears that 
the arbitratora oast it in the form they did. be- 
oanse of an agreement attired at by the PJjtJeB • 
sa All 224, BeU on, IP 132 O 2J 

(bl Arbitration — Award—Party accepting 

award having fully understood it and acting 

on it — He is estopped from challenging it 

even If It is a compromise and not'award. 

Where a party to an award has not merely 

flitmed it as an award, (an award he understood, 

an award he agreed with, and an award he aooep- 

ted) but also has aoted under It, he is estopped 

from ohalleoglng it and it is not open to a Court 

to go into evidence which has for its parpose the 

imnugnlng of such award : 84 All 164, Rel. on. 
impugmuB [P 183 0 1] 

Bven if it were not an award bat merely aoom- 
nromlse aoted under, the doctrine of estoppel would 
still apply i A I B 1918 P O 70, Bel, on ; A / il 
2926 ill 140’, AIB 1919 Mad 374 and AIR 
1934 Bom 6, Disting. [P 133 0 1] 

H. B. Kinkhedd, M. H. Bobde and 
A. V. Khare — for Appellant, 

B. N. Padhye and M. D. Ehandekar — 
for Respondents. 

Niyogi J. — Thia ia an appeal by the 
plaintiff from the order passed by the 
Additional District Judge, Nagpur, in Oivil 
gidt No. 6 of 1931, refusing to record an 
award under S. 104 (l) (f), Ciyil P, 0. The 
point that has been raised before ua turns 
upon the effect of the award made in the 
arbitration, the terms of which are to be 
found in Ex. P.23. The defendants in 
this action wrote on the award as follows : 

The panohas have this day read out to us, all 
parties, a final decision about our dispute. Having 
ourselves read the wrltteu award of the panohas 
and having understood It, we agree to it and ao> 
oept it. So we have made slgnatorea on It. 

Thereafter the defendants obtained pos. 
aeaeion of part of the property dealt with 
in the award and allocated to them by the 
award. That property together with other 
disputed property was at that time under 
fittaohmenb by a Magistrate under the 


powers conferred by S. 146, Criminal 
P. C. That section empowers a Magis. 

trate to attach property 
nutll a competent Court has determined the rights 
of the parties thereto, or the person entitled to 
possession thereof, provided that the Distrlol 
Magistrate or the Magistrate who has attached 
the subject of dispute may withdraw the attach¬ 
ment at any time if be is satisfied that there is no 
longer any likelihood of a breach of the peace In 
regard to the sabject of dispute. 

The Magistrate in this case, this award 
haying been made, was induced to raise 
the attachment by the defeudauts on their 
stating to him that the dispute had been 
settled by compromise. As a consequence, 
the defendants obtained possession and 
tbs property was awarded to them. The 
plaintiff in this action seeks to have that 
award filed. The objection taken by the 
defendants is that the award is no award 
because at the time the arbitratora pur¬ 
ported to'make it they were functus officio. 
It is said they had become functus officio 
because the parties had compromised and 
bad informed the arbitrators of that fact. 
The arbitrators accepted the compromise 
and then proceeded to do what, according' 
to the defendants, they had no power to 
do, i. e. to oast the terms of the com¬ 
promise in the form of an award. Thus 
the award is impugned on two heads, (1) 
that the arbitrators had ceased to be 
arbitrators at the time when the award 
was given and (2) that they did not exer- 
oiae independent minds in arriving at the 
award but merely copied terms which 
were told to them as the terms of the oom- 
promise between the parties. We may 
add that there is a litigation on foot which 
seeks a determination of the question whe¬ 
ther there was a compromise at all, and 
that dispute is one raised by the present 
defendants. The present argument urged 
by the defendants however seeks to 
remove jurisdiotion from the arbitrators 
on the basis that there was a compromise. 

In our opinion, assuming that it is pe)^ 
misaible to oonsider evidence which has for} 
its parpose the invalidating of this award, 
although the party impugning it has 
accepted it and aoted under it, it is not 
correct to say that an award whioh as 
here purports to be a considered award of 
the arbitratora, is no award simply because 
it appears that the arbitratora oast it in the 
form they did because of an agreement ar 
rived at by the parties. See 22 All 224.^ Id 

1« Qoburdhan Daa v. Jai Eishen Das, (1900) 99 
All 93i=1900 A W N 62. 
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Dur opinion however it is not open to us to 
go into evidence which baa ior its object the 
impugning of this award. The defendants 
have not merely signed it as an award, 
an award they understood, an award they 
agreed with, and an award they accepted, 
but they have acted under it. In these 
olroumstanoea we are of the opinion that 
they are estopped from challenging it. As 
was pointed out in 21 All 161^ at pp. 168 
and 189: 

Even if the award were bad by teason of the 
atbitcator having exceeded his powers, the respon¬ 
dent is preoinded by his own oonduot from im- 
peaohlng it. He has ohosen to accept and act on 
it as if it were a good and binding award ; ha has 
taken all the advantages it gave him, and we oan- 
not now allow him to say that he is not bound 
by it. 

Even if it were not an award but merely 
a compromise acted under, the doctrine of 
estoppel would still, in our opinion, apply. 
See 40 All 487.^ As regards the oases that 
were relied on by the defendants we 
observe that 28 I C 298* and 53 I C 283* 
are not oases in which the Question of 
estoppel was diaoussed. 35 Bom L B 1101* 
does consider the question of estoppel. 
That case however in our opinion can be 
distinguished on the facts, for, there the 
so-called award that was acted under had 
been given by arbitrators after they had 
aheady given an award. The Court held 
that the first award was the final award 
and that the arbitrators were functus 
officio when they made a fresh award 
which was consequently no award. Apart 
from disbingutsbing that case on the facts, 
we are not to be understood as going the 
length that that case went as regards the 
power of a person who has acted under a 
document purporting to be an award to 
impugn that award. It follows therefore 
that, in our opinion, this appeal succeeds 
with costs. The award is accordingly 
directed to be filed, and there will be a 
decree in the action in the terms of the 
award. The defendants will pay the 
appellant’s costs in both Courts. Pleader’s 
fee is fixed at Be. 100. 


D.8i/B.E. 


Appeal allowed* 


“• N >09“ 

8. Kanhal Lai v. Brij Lai, (igis) 6 A I B P 0 TG 
=4T I 0 907=46 I A U8=40 All 487 (P 0). 
4. Dina v, Harlkiihan Daa, (1916) S A I B All 
140=86 I 0 996=18 A L J 809. *"**"*“ 
fii Bnbramanla Ijar v. Ealyanainnflamn lyai, 
(1919) 6 A I B Mad 874=68 1 0 988. 

8. Panholtamdai v. Kekbnihni, (1984) 91 A X B 

Bom 6=149 I 0 894=86 Bom L B 1101. 
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Grille J. 

Emperor 

V. 

Vithu — Aoouaed. 

Criminal Bevn .No. 398 of 1936, Decided 
on 7th January 1937, on reference by Seas. 
Judge, Akola, D/- 24th October 1936. 

^ CrimiDal Trial—Cognizance—Cognizance 
can be taken of person taking part in offence 
thougli not specifically mentioned in com¬ 
plaint — But where complainant expressly 
wishes that such person should not be prose¬ 
cuted, prosecution as regards him should not 
be considered. 

Qognizanoe Is taken of an ofienoa and not of the 
Individual offenders, and it would ordinarily 
follow, that ODoe a oomplaint has been made 
aooordlng to the provisions of the Otimlnal P. 0., 
oognlzanoe oan be taken in respeot of the offenders 
named in the oomplaint and also others who may 
be shown to have taken part in the transaotion, 
although no oomplaint has been speeiffoally made 
against them : A I R 29S6 Pat Si6, Rel, on. 

[P 131 C 11 

But. where from the oomplaint it is clear that 
the oomplainant expressly wishes that proseoution 
against one of suoh persons is undesirable, the 
proseoution as regards him should not be oon- 
eidered, [P 134 0 1) 

W. B. Puranik — for the Crown. 

Order. — Three pereona, Wamanrao, 
Manikrao and their servant Vithu, drove 
their carts over a road that was under 
construction. The coolies on the work 
objected, and an altercation arose and in 
consequence Wamanrao and Manikrao 
made a false report at the Tamgaon police 
station that the coolies had robbed them 
of the sum of Rs. 7. This report was also 
signed by Vithu. A complaint was then 
made by the station-house officer in writ¬ 
ing under S. 211, I. P. C., against Waman¬ 
rao and Manikrao. Although it was stated 
in the written oomplaint that the servant 
Vitbu had participated in signing the false 
report, the complaint was definitely made 
against Wamanrao and Manikrao alone, 
and when the station, house officer was 
examined In Court, he stated that he bad 
lodged the complaint against Wamanrao 
and Manikrao only under the orders of the 

A. B. P. Tamgaon, and that ha was unable 
to give any reason why no complaint had 
been made against Vithu. The Magistrate 
before whom the oomplaint was made, 
ordered all three persons to be summoned 
and convict^ them all of an offence under 

B. 189,1. P. 0. The Bessions Judge, Akola, 
has referred the case with the reoommen. 
dation that the eonviotion of Vithu should 
be set aside, as no complaint was lodged 
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Amhut V. Mx. Thagan 


A. I. R, 


againat him, and 6hat oonaegnently the 
Magistrate could not take ooguizanoe of 
the offence so far aa he was conoerned. 

Notice waa issued to show cause why 
the ooDviotion should not be set aside. No 
one has appeared in support of the rule, 
but an appearance has been made for the 
Crown in order to oppose the rule. It is 
pointed out by the learned Government 
Advocate—and correctly pointed out—that 
cognizance is taken of an offence and not 
of the individual offenders, and it would 
[ordinarily follow that, once a complaint 
has been made according to the provisions 
of the Criminal Procedure Code, cognizance 
can be taken in respect of the offenders 
named in the complaint and also others 
who may be shown to have taken part in 
the transaction, although no complaint 
has been speoifioally made against them. 
This has been held in 16 Pat 26,^ and the 
learned Sessions Judge is in error in sup. 
posing that the absence of the name of 
Vithu in the operative part of the com. 
plaint will be sufficient to take away the 
jurisdiction of the Magistrate to try him. 
There remains however a further consi. 
deration, and that is that it was clearly 
the intention of the officer making the 
complaint, and of his superior officer who 
directed him to make it, that Yitbu who 
was merely a servant of one of the prinoi. 
pal offenders, should not be prosecuted, 
and the reason for not wishing to prose, 
ante him is obvious and fair, since he was 
acting under duress. This has been recog. 
nized by the Magistrate in inflicting a 
lesser sentence on him. Although the 
Court had power to proceed against Vithu 
as well as against the other two persons, 
it is clear that the complainant had ex. 
pressly considered it undesirable to pro. 
secnte Vithu, and the prosecution, so far 
as he was concerned, should not have been 
considered. It would have been otherwise 
had it not been possible to deduce such 
an express wish from the complaint and 
the examination of the officer who made 
it. In the ciroumstaocea, the reference is 
accepted, although not for the particular 
raason advanced by the learned ^ssions 
Judge. The rule is accordingly made abso. 
lute, and the conviction of Vithu is set 
aside and the fine paid by him will ha 
refunded. 

D.fi./B.K> _ Tiul6 made nhiolutc* 

1» 7ageahwat Blngh ▼. Emperor, (1936) 98 A IB 
Pat 846=1936 Or 0 639=164 I 0 86=8T 
OtZi J 698=16 Pat 36=17 P L T 384. 
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FULL BENCH 

Stone C. J., Pollock and Vivian 

Bose JJ. 

Amrut and others — Plaintiffs — 

Appellants. 

V. 

Ml Thagan — Defendant — 

Bespondent. 

Second Appeal No. 582 of 1934, Decided 
on 2l8b December 1937. 

(a) Hindu Law — Succession — Sister U 

baoobus 

Although sister is not a eagotra, she is a bbln* 
nagotra Bapioda, that la to aa;, she ia a bandhu : 
6 Mad 241, B$f. [P 139 01] 

^ ^ (b) Hindu Law of Inheritance Amend* 
meat Act (2 of 1929) — Sister includos half- 
Slater—Hence where parties are governed by 
Benares School of Mitakshara Law half'sister 
If heir, 

(Per Slone C. J. and Vivian Bose J.)—It la, 
contrary to the underlying ideaa of the Mltabahara 
and of the aooiety whose laws were there expceaaed 
to attach any particular Importance, legally, to 
the fact that one daughter waa born of one wife 
and another of another. To let in one as being 
the whole alater of the father’s eon (the propoaitoa) 
and exclude another aa being the half.siater alto~ 
gather ia not founded on any aeoertainable ptin* 
oipie or binding text. It la not right ao to 
oonatrue the Hindu Law of Inheiitanoe Amend* 
ment Aot as to give it an entirely different effect 
province by province according to the jadioial 
opinions expressed on a highly debatable eubjeot aa 
to the ground for the inoluaion or exolosion of 
alstera from the suooeBaion. It la not a codifying 
Aot but an Aot which purpoita to alter the order 
amongst Hlnda heirs and it is desirable to see who 
were, before the Aot heirs. Regarding the porpoae 
of the Act of 1939 and oonaldeting the pre-exlatlng 
law it can be oonoinded that ’slater' inoludea 
‘half* slater.’ Hence where the partiea are governed 
by Benarea School of Mitakshara law, a half-aiater 
is an heir under Aot 9 of 1939: Case law discussed, 

(P 140 C 1, 91 

(Per Pollock J, concurring)—The Aot must be 
read aa part of the Hindu law aa a whole and 
wherever a aiater and sister's son are entitled to 
inherit, then the half aiater and halNaleter’a eon are 
also entitled to Inherit on the general principle 
that the Hindu law recognizes no dlffetenoe bet¬ 
ween the full blood and half blood except in a 
competition Inter ee. A aiater anooeeda aa the 
father's daughter, and a half-aleter having the 
same father ie therefore an belt if the siater would 
be an heir. The word ‘aleter’ should be interpre¬ 
ted aa 'father'a daughter’. [P 141 0 9; P 149 0 1] 

(c) Hindu Law — Half'eister and step*siataS 
—Difference. 

There Is a wide dlffetenoe between a half-sistes 
and a atep-aiater, A atep-aieter la not related by 
blood at alL [p 141 0 IJ 

.(d) Interpretation of Statutes — Language 
end scope of Act clear — Preamhle camnet 
Mtend or reciriet it. 

The Preamble cannot either reatrlok oc extend 
the enacting part, wfien tho lang ria g a the 
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objdot and scope of the Act are not open to doubt, 
it is notunuBual to find that the enacting patt 
11 not exactly oo exteneive with the Preamble. 

[P 141 G 31 

Dr. Sir Hari Singh Goar — 

for Appellants, 
M. B. Kinkhode and D, N. Choadhari ^ 

for Respondent, 
Order of Beferenoe 
Pollook and Digby JJ,—The property 
in dispute belonged to one Dolli. On bis 
death in 1898, it passed to bis mother, Mt. 
Maina, who died in 1930. The plaintiffs, 
who are Dalli's half.sisters by the same 
father but a different mother, claimed the 
property as Dulli's heirs. The parties are 
admittedly governed by the Benares School 
of Mitakshara law. It is conceded that 
the Hindu Law of Inheritance (Amend, 
ment) Act 2 of 1929 applies, and this Act 
.provides that a son’s daughter, daughter’s 
daughter, sister, and sister’s eon shall, in 
the order so specified, be entitled to 
rank in the order of saooeasion next after 
a father's father and before a father's 
brother. The lower Appellate Court differ¬ 
ing from the first Court, held that the term 
sister' does not include a half-sister, and 
therefore dismissed the plaintiffs’ suit. A 
Full Bench of the Allahabad High Court 
in 56 All 725^ bald that the term "sister” 
in Act 2 of 1929 does not include a half, 
fliater, and this decision has been followed 
in 11 Lack 148^ and 1937 A L J 767.^ 
We do not think it necessary to add any. 
thing farther to what has been said in 
these two oases, and we think that if 
sister ^ were given the meaning that it 
ordinarily has in the Boglish language it 
probably would nob include a half-sister, 
tbongh it may be noted that S. 27, Indian 
Bucoassion Act makes no dlstinotion bet- 
^he full blood and the half blood. 
Bir Hari Singh Gour, however, 'contended 
on behalf of the plaintiffs, who are the 
appellants in this Court, that Act 2 of 1929 
must be read as part of the Hindu law and 
that as a general rule Hinda law reoog. 
nlzes no difference between the full blood 
and the half blood except in a competition 
inter ee ; egg A I B 1937 Lab 11.* This 
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aspect of the case was hardly considered 
in any of the above decisions. 

Before Act 2 of 1929, the sister was re> 
cognized as a gotraja sapinda in Bombay 
entitled to suooeed after the paternal 
grandmother. In Madras she was reoog> 
nized as a bandbu entitled to suooeed, but 
only after all male bandhus. The right of 
a sister to succeed in Bombay was based 
partly on the Mitakshara aud partly on 
the Mayukha. The right of a brother ta 
succeed under the Mitakshara is laid down 
in the following placita of 8. 4 of Ch. 2 in 
that work. In Colebrooke's translations 
the placita run as follows : 

1 On failure of the father, brethren ehare the 
estate. Aoeordlagly Mana saySi him, who 
leaves do sod, the father ehall take the InherU 
tanoe or the brothere/ 

* 6 • • « • • 

(5) Among brothers, snob as are of the whole 
blood take the inberitanoe in the first Inetanoa 
under the text before cited : ‘To the neeresk 
sapinda, the inberitanoe next belooga.’ Binca those 
of the half blood are remote through the difierenos 
of the mothers. 

(6) If there be no uterine (or whole) brothers, 
those by difierent mothers inherit the estate. 

There is an annotation by the learned 
author on the word "brethren” in plaoitum 
1 as follows : 

The oommentators, Nanda Pandita and Balam 
Bbatta, consider this as intending ‘brotboca and 
sisters 'in the same manner in which 'parents' 
have been explained ‘mother and father.’ They 
obeerve that the brother inherits first : and in hla 
default, the sister. Thle opinion ie oontroverted by 
Oamalaoara and by the author of the Vyavaba* 
ramayukha, 

The interpretation of the word "brs. 
tbren” in the plaoitum as iooluding sisters 
was accepted in Bombay but nowhere else. 

There is also plaoitum 5 in 8. 5 of Ch. 2 
which ruDs as follows : 

On failure of the paternal grandfather’s line, 
the paternal great-grandmother, the great-grand¬ 
father, his SODS and their issue. Inherit. In this 
manner must be understood the auooession of 
kindred belonging to the eame general family and 
oonneoted by funeral oblations; 

and there is an annotation to this effect : 

Nanda Pandita, preserving the oommon reading 
says, 'Kinsman (bandbu) aresaplodae; and thoM 
may belong to the same general family or not. • • 
The daughters of the father and other anoestori 
must be admitted, like the daughter of the mao 
himself, and for the same reason. 

On the strength of this text and tha 
prevtonsly cited text, the sister was held 
entitled to succeed in Bombay as a gotrajn 
sapinda as the father's daughter, but no« 
where else was she ever recognized as an 
heir except in Madras where she waa 
reoognUed as a bandhu though not entitled 
to succeed If any mala bandbu existed* 
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From plaoita 4 and 5| 6. 4, Ch. 2 of 
tbe Mitaksbara quoted above, it is clear 
that tbe term "brotbers" inolodea half, 
brotbers. In 1 Bom HOB 117® which was 
upheld by the Privy Council in 9 M I A 
616® at p. 520 and in 3 Bom 353^ the right 
of a sister to inherit in Bombay was based 
on both tbe Mitaksbara and the Maynkba. 
In 4 Bom 188® it was remarked that as 
the term "brotber’Mnoludes a half-brother 
the term *'eiBter” must include a half, 
sister and that a half-sister on the paternal 
side comes as fully within the term 
''daughter of the father” as a full sister, 
and it was held that a half-sister was 
therefore entitled to inherit. Similarly in 
Madras in 15 Mad 300® it was held: 

The poeitioD of theatep*Bl8tar’B(bBlf.BiBteE*B) bod 
oaDDofe be distlDguiebed from that of tbe Bieter’e 
BOD... The lelatiooehlp between the maternal unole 
and biB eister'B bods or Btep.sfBter’s (balNsister’s) 
eon is alike that of Bapindas, for, in botb oases, 
there Ib a oommoD grandfather and‘the relation 
of'eapiDdaa arieeB from oonnexion aa parts of one 
body.' 

In 29 N L B 204’® the Privy Council 
held that the principle stated in tbe Mita. 
kshara, Ch. 2, 8. 4, pUoita 5 and 6, with 
regard to tbe preference of the whole blood 
to tbe half blood is applicable to all sapiodae 
In the same degree of consanguinity, and in 
69 Cal 576” they held that in a Hindu 
family governed by the Benares school of 
tbe Mitaksbara law tbe father’s half. 
Mister’s sons have precedence as heirs to the 
mother’s sister's sons. In the course of 
that judgment their Lordships remarked ; 


Having regard to the general oobeme of the 
Mitaksbara, tbe preference of the whole blood to 
the half blood is oonfiDed to members of tbe same 
olaes, or to uae the language of the Judges of the 
High Court in 19 All to ‘eaplodae of the 

same degree of ddeoent from the common anoeetor.’ 
In their Lordsbipe’ opinion, the principle of this 
decision applies equally In the case of bandhua, 
not deeosnded from a common anoeetor, but 
oiaiming merely on tbe baele of propinquity. 
Again the Mitaksbara (Ch. 2. 8. 4, plaolta 5 to 7) 
definitely prefete a half-brother to tbe son of a 
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full brother : see 13 Bom HOB 66;^^ and there 
seems to be no doubt that under Dayabhaga the 
BODS of a step'Bisler share equally with tbe eons of 
a hill sister : 11 Cal 69 . There la, so far as their 
Lordehipa oan see, no reason why a difierent rule 
should be thought to prevail in the Benaree 
aohool. 

Tbe position then is as follows. Wber» 
tbe sister bas been recognized as as beir, 
either ae gotraja sapinda in Bombay or as 
a bandhu in Madras, tbe balf-sister has 
also been recognized as an heir entitled to 
succeed next after tbe sister. Tbe sister's 
son is recognized as a bandhu, and it 
appears from tbe decision of the Privy 
Council in 69 Cal 576” that a half-sister’s 
son is entitled to succeed after tbe full 
sister’s son. A Division Bench of tbe 
Lahore High Court in A I R 1937 Lab 11* 
in holding that a half-sister’s son was 
an beir, held that this was so under the 
general principle of Hindn law which 
recognizes no difference between tbe full 
blood and the faalf.blood so far as either 
sapindas or baudbns are oonoerned except 
in a oompetition inter se. 

In 55 All 725’ the learned Judges 
stated : 

If we hold that ‘‘aister” in 8. 2 of Act 9 of 
1939 inoludes a baif-Biatsr, ws ehall be putting a 
sister and half-sister in the same category. 
Further, we shall be Introduoing a 'balf*BiBter* 
between the words ‘sister* and ‘sister’s son’ . . . 
Ordinarily it would bs repugnant to the notions of 
Hindus to recognize a womao as a sister who has 
not the same father as the person himself. 

Now until quite recently, the remarriage- 
of widows among Hindus was almost, if 
not entirely, unknown, and it probably 
never ooourred to any Hindu that a man 
could have a half-brother or half-sister by 
tbe same mother and by a different father. 
The term uterine brother” is clearly used 
in tbe Mitaksbara in tbe passage oited- 
above as^eguivalent to a full brother and 
the term sister” was underetood by Nanda- 
Pandita to be equivalent to tbe father’s 
daughter. "Uterine sister” in Hindu law 
V70uld therefore appear to mean a full' 
sister, and "consanguine sister” a half* 
sister by the same father. Tbe term "step¬ 
sister” seems to have been inadvertently 
used in some reports as equivalent to "half- 
sister , though in our opinion the strict 
meaning of step-sister is the daughter of e 
step.parent by an earlier marriage, i. e., no 
relation at all. If "sister” were interpreted' 

18. Krishnafi VyankUsh v. Fandnsang, (1876) 
Bom H 0 R 66. 

U. Bbola Hath Boy v. Bakhal Baas Uoketjlt 
(1886) 11 Cal 69. . 


1938 

as equivalent to father’s daughter, then the 
above objeotions by the Allahabad High 
Oourt would be met. The objeotion taken 
in 11 Lnok 146^ that if the word “sister” 
used in S. 2 of the Aot, were to inolnde a 
half sister, then the foil sister as well as 
the half-sister must take together is also 
met by applying the general principle of 
Hindu law that the full blood succeeds in 
preference to the half-blood. A further 
objection in 1937 A L J 767* that to 
interpret the word “sister” as including 
half-sister” would have the effect of patt¬ 
ing a half-sister above a foil sister’s son 
appears to ns not necessarily oonolaslve, 
for where a sister was entitled to succeed, 
her half sister succeeded imnaediately after 
her, both enooeeding before the full sister’s 
son in Bombay and both succeeding after 
all male bandhus in Madras. 

The question raised is a difficult and 
important question of Hindu law which we 
think ought to be decided by a Full Bench. 
We would therefore refer the following 
point for a decision by a Full Bench : 

Where the parties are governed by the 
Banares School of Mitakshara law, is a 
half-sister an heir under Act 2 of 1929”? 

Let the papers be laid before the 
Hon'ble the Chief Justice for the constitu¬ 
tion of a Full Bench. 

OPINION. 

Stone C. J. and Vivian Bose J. —This 
matter comes before the Full Bench on a 
reference, by a Division Bench, of the 
following question : 

*^J*®*® parties are goveroed by the Benarea 
Bohool of Mltakehara law, la a balf.aleter ao heir 
under aot 3 of 1999" ? 

This question has already been consider¬ 
ed by a Division Bench of this High Court 
in First Appeal No. 141 of 1934’* which 
case was not brought to the attention of the 
referring Bench. In that case the question 
was answered In the affirmative. That 
deoieion largely turned on two oonsidera- 
jnoDS : (1) a single Judge decision of the 
Judicial Commissioner's Court 14 N L B 
82 following 16 Mad 300® which held 
that a half^slBter'fl bod has the sama posl* 
tion as a sister’s son in the line of heirs 
and (2) the true oonstmotton of the Act. 

It may be noted at the outset that 
14 N li fi 82 also decides that mider the 
Benares Mitakshara neither the sister, the 
atep-eister (pres nmably what is meant is 

10. Bhankat v, BaghobTT^porttfJ'iiriieflsrTs 
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half-sister) nor the step-mother is an 
heir. In support of this latter proposition, 
Madras, Bombay, and Allahabad oases are 
relied upon. As Act 2 of 1929 is an Act 
altering the order of inheritance under 
Hindu law, and as its Preamble speaks of 
the order in which certain heirs of a 
Hindu male” are entitled to succeed, it is 
said that it is quite impossible to so read 
its provisions as to bring into the line of 
succession any class outside the class of 
heirs before the Act was passed. So to do 
would cause the Act not merely to vary 
the order but to introduce new heirs. It 
is further said, half.sisters are not and 
never were heirs according to the Benares 
School of the Mitakshara. This very wide 
statement is founded on 14 N L R 82,’® 
which, as above observed, is a single 
Judge decision. There are observations of 
Bose A. J. C. in 5 N L E 16l” at p. 162 
which at ffrst sight point the same way 
but what the learned Judge was there 
considering was whether sisters come 
immediately after brothers. Such a claim 
founded on the alleged meaning of “ bhra« 
tarah” as including not only brothers but 
sisters was treated as a matter no longer 
open to argument. It was indeed con- 
eluded by a decision of the Privy Council: 
11 M I A 386.’® It does not follow that 
because there the attempt failed to make 
the term “brother” include “sister”, a 
sister is not in the line of heirs in another 
place for another reason. She may get 
into the line of heirs as a ooDsequenoe of 
another Privy Council decision : 12 M I A 
448.’® The learned Judge in 5 N L R 161’^ 
also laid emphasis on the fact that a sister 
is not named in the order of sucoeasion 
and to construe “ bhratarah ” as meaning 
both “brother” and "sister” would let in 
a sister's son at a very early stage whereas 
bandhus they come in after gotraja sapin- 
das and samanodakas. 10 G P L E 65*° is a 
very short single Judge decision which 
regarded it as settled law that under the 
Mitakshara a son’s daughter does not 
inherit: W B F B 75.*®^ The learned Judge 
adds : 
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The view held by the Madiae High Coarfc in 17 


Mad 1S2'^ to the efieot that a grand daughter ia a 
bandbu has never been “followed in these Pro¬ 
vinces.” 

7 N L B 116^^ is a oaee governed by the 
Bombay Sohool. There is however a state¬ 
ment at p. 120 that is relied upon : 

Bat the Hindu law is full of anomalies, and, in 
all but the Bombay Bobool of law, the sister is no 
heir, though her son and grandson are admitted 
to be bandhus. 

This is a misstatement, for, besides 
Bombay, Madras has long since admitted 
sisters to the line of heirs. This decision 
does not turn npon any modification of the 
Mitakshara by any text of speoial local 
authority; indeed relianoe is placed npon 
a Dayabhaga case. The above are the 
oases in the Judicial Commissioner’s Court 
which have to be borne in mind when 
considering whether half-sister or even 
full sister fall within the class of heirs in 
any province. 6 Mad 29^^ which is some¬ 
time quoted as an authority for the view 
that step-mothers and half-sisters are not, 
under the Mitakshara, in the line of heirs, 
aotually decides that neither has a supe- 
ilor right to the grandson of the great 
grandfather of the propositus. Their Lord, 
ships observe at p. SO: 

The tight of the half-eleter to euoceed U pat 
forward as an alternative .... but we may at 
onoe Bay that, in oompetUion with the olaime of 
one who ie a eapinda to deoeaeed, though divided, 
a slfiter oannot Buooeed according to the law 
generally recognized in the Ftesldenoy of Madras : 
Bee 8 M H 0 R 66.2* 

It is quite clear that the Court was not 
purporting to decide that a sister oannot 
snoceed for 8 M H CB 88,^* which decided 
that a sister is an heir, is relied upon. It 
is the position of the sister that is being 
oonsidered. In Madras the view (based 
on the text of Baudhayana) prevailed 
until 1874, that a woman is not within 
the line of heirs unless specially named. 
That view was however abandoned first 
in the case of a sister, in the above.men. 
Honed ease in 8 M H 0 B 88.^^ The 
history leading up to that decision is sket- 
obed out in 5 Mad 241^^ where the texts 
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are also considered. The first position 
taken np may be stated in steps, as fol¬ 
lows ; (1) heirs rank as sagotra, sapindas, 
samanodakas, and bandhus (2) under the 
Mitakshara only those persons specially 
mentioned in Ch. 2, B. 6 Mitakshara can 
be inoluded ; (3) sisters are not included ; 
( 4 ) sisters are therefore not in the line of 
heirs eto. 

That obain of reasoning was broken at 
its second link by a decision of the Judi- 
oial Committee in 12 M I A 448^^ to the 
effect that Ch. 2, B. 6, Mitakshara does not 
purport to contain an exhaustive ennme- 
ration of all bandhus who are capable of 
inheriting. This ruling caused Madras to 
take a new view of the position : see 5 
Mad 241^^ at p. 243. That decision estab. 
lisbed the right of the sisters' son but 
it did more. It made it necessary to find 
some way of determining whether a person 
though not named in the texts was or 
was not in the line of succession and, if 
in, where. 

Before 1868 (the date of the decision of 
12 M I A 448^^) an effort bad been made 
to bring in the sister by regarding “ bro¬ 
ther” as including '’sister”. That attempt 
failed as a oonsequenoe of the Privy Coun¬ 
oil ruling in 11 M I A 386^® at p. 403. In 
the Central Provinoes, we have seen how 
that attempt failed in 6 Nag L B 16^*^ The 
next way out was the one that eventually 
succeeded in Madras. Granted that the list 
of bandhus given in Mitakshara Chap. 2, 
S. 6 is not exhaustive, one has to find some 
other test. In Bombay 6 Bom 110^® stress 
was laid on Manu: 

To the nearest Bapinda male or female afkefl 
him In the next degree the ioherltanoe next 
belooge : then on fallare of sapladae and thels 
iesae, eamanodaka or distant klnemaa ehall be 
the heir, 

It will be seen that within the olasa of 

sapiudas propinquity or nearness is made 

the test. In 8 M H 0 B 88** nearness 

was made the test also in the ease of 

samanodakas and bandhus. Thus many 

years ago, the following positions had been 

reached in Madras based on the Privy 

Gonnoil deoisiops : (l) The Mitakshara 

does not restrict inheritance to named 

classes. (2) In determining who, not being 

within a named class, should next succeed 

one considers nearness. (3) Nearness does 

nob displace the order sagotra, sapindasi 

samanodakas, bandhus. 

^ 

26. Lallabhsl Bapabhal v. Oai8lbai,;(1880) 6 Bom 
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Ab was pointed ont in 5 Mad 241»*® at 
.p. 248, there ^vere, under the old texts, 
two olaBses of heirs: (1) Samanagotra 
'Bapindas (sagotra sapindas) or (2) bhin> 
Dagotra sapindas. The sister is olearly a 
•saplnda. At an early date, the sages le. 
garded her as a sagotra sapinda, but the 
fact that marriage took her outside the 
.gotra, and gave her new hearth gods, 
eaused her to lose her statas as sagotra 
sapinda and baoome olassed as a bhinna. 
gotra sapinda. Mayukbaset himself against 
-this tendency, but though he has affected 
‘the position in Bombay, be has not affected 
it in the Central Provinces. But although 
she is not in as a sagotra, she is bhinna. 
gotra sapinda. That is to say, she is a 
bandhu. As 8ir Charles Turner observes 
in 5 Mad 241^^ at p. 250: 

As a Bhlonagotca Bapinda a sister falls within 
the definition of Bandhu, and except on the ooo* 
Biznotion of the rule reepeotiog female inherit* 
ance, that it absolutely excludes all but oectain 
exoepted females, and does not merely postpone 
4beiz olalms, there seems no sufficient reason for 
zefnaiog bet (be position to whioh this Court has 
deolared her entitled. 

And again 

The Hindu law, whioh showed itself so jealous as 
-to eeobeat as to prefer the right of the companions 
of a trader to the right of the Klog, appears also 
to have admitted the tight of all women whose 
'Claims bad, on other grounds sustainable, been 
-postponed to male members of the family. A son, 

A Bon’s.soQ, the son of a grandson, or like them a 
brother or his offspring, or a sapinda or his issue, 
^heoome entitled, O King 1 to perform the fnneiai 
' rites. On lailnre of these, the ofispiing of a sama* 
Dodaka, or after them kinsmen on the mother's 
• side, oonneoted by the foneral cake, or by the 
oblation of water. But If both families be exUoot, 
•the rites, O King I must be performed by women, 
or the obsequies of the deceased must be oele* 
heated by intimate companions. Let the King 
cause obsequies to be performed for him who 

“0* wealth. (Vishnupurana, 

Jagannadha observes on this text: 

If both families, that of the father and that of 
the mother be extinct, obsequies shall be performed 
-by women, meaning daughters of the family and 
' the rest. 

After that, there follows in Madras a 
•Jong Berlea of oases including in the lUt of 
heirs women or perBons deriving from 
women : 14 Mad 149.” (son's daughter), 
18 Mad 10” and 15 Mad 421” (father's 
. jister), 17 Mad 1B2,” (daughter’s daughter), 

*91. Kallanna t. Ponna], (1891) 14 149=1 

U L 7 46, 

AB* Maraeimma v. (1890) 18 

■4W, OWnnammal v. Yenkataehala. (1899) is 

491=9 M L 7 86. '' ' ® “ 
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21 Mad 263,®° (brother's daughter) all the 
above come after male bandhus ; 31 Mad 
321.®! 

In determining who are " nearest ” 
amongst sapindas one has two, at least, 
tests to choose from : (1) nearness in blood 
(2) spiritual efficacy. There have also been 
considered two important sub.divisions 
within the olasees ; (1) the superiority of the 
whole to the half blood, (2) the superiority 
of the paternal to the maternal blood. The 
case law is considered in A I B 1935 Mad 
1017®® and it is not necessary to re-state 
it here. The matter is only adverted to 
here, because if the cases are considered 
(and the observations of the Judicial Com. 
mitbee in 37 All 604®® and in 61 M L J 
442^^ are particularly important) it will 
be found that the greatest importance is 
attached to connexion in blood with an 
ancestor (male) and capacity to offer 
oblations. As will be seen from the texts 
cited above, even women can offer obla¬ 
tions if there is no one else and they come 
in after all males capable of offering obla¬ 
tions unless named. 

If the right to inherit is so founded, it 
is apparent that a daughter by one wife 
and a daughter by another wife are, via. 
a-vis the father, exactly on a parity, and, 
though one is postponed to the other on 
the principle that the whole blood is 
preferred to the half, blood each is equally 
near to a brother by the same father. (As 
Haridas J. observed in 4 Bom 37®® at 
p. 47), illegitimate sons and legitimate sons, 
according to the old text writers, were 
brothers, "not only in the popular, but 
also in the legal acceptation of the term." 
Their Lordships of the Judicial Committee 
cite from this judgment with approval 
another passage in 18 Cal 151®® and do 
not disapprove of any part of it. A Bench 
of this High Court relied on it in Second 
Appeal No. 132 of 1934.®® _ 

SO. VenkatasubramaDiam Ohetti v. Tbayaram- 
mah, (1898) 21 Mad 263. 

31. Venkata Haraslmba Appa Rao v. Burnanl 
Venkata PurueBbothama Jagaonadba Oopala 
Raw, (1908) SI Mad 321=18 M L 7 409. 

32, Havaoeetba Krishna Mamdappa ▼. Oolleotoi 
of Tlnnevelly, (1935) 22 A 1 B Mad 1017= 
160 I 0 647=69 M L J 682. 

88 . Boddb Biogh v. Lalto Slngb, (1915) 2 A I B 
P 0 70=80 I 0 529=42 I A 808=87 All 604 

(P 0), 

84. Badn ▼. Bain, (1879) 4 Bom 87 (F B>. 

86.7ogendro Bbnpale Hotroehandra Mabapatza 
V. Nityanand Man Bln^. (1891) 18 Oal 161 
=17 I A 128=6 Bat 59S (P 0). 

'86. Bfaa^anlrao 7aSram v. Pnnjaram Badaebiv, 

> ^ rayorlcd 4» (198B) 86 AIB Hag 1. 
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It is contrary to the anderlying ideas 
of the Mitaksbara and of the society 
whose laws were there expressed to attach 
any particular importance, legally, to the 
fact that one daughter was born of one 
wife and another of another. Monogamy 
forms no part of the Hindu system. A 
man and many wives and oononbines 
might be living together and all the ohil. 
dren would be regarded as the children of 
the man, a distinction being made between 
the rights of the legitimate and illeglti> 
mate (but not to the exclusion of the 
latter) but none between the children of 
one wife and of another. To let in one 
as being the whole sister of the father's 
SOD (the propositus) and exclude another 
as being the half-sister altogether (there 
could be no such thing as a legitimate 
maternal half-sister) and even though 
there be no sister, seems to us not founded 
on any ascertainable principle or binding 
text, once one has got rid of the idea that 
inheritance of females is restricted to 
named classes. 

On the other band in some provinces it 
has been held that a sister is not an heir. 
This is the old Madras view which, in 
view of 11 M I A 386,^^ could not be 
arrived until 12 M I A 448*^ opened the 
way in the manner we have seen. In 
our opinion however, it is not necessary to 
show that sister" is an heir in every part 
of India according to the current judicial 
opinion. It would be giving the Preamble 
to the Act under consideration an undue 
weight to make its application, so far as 
sisters are concerned, to any particular 
province depend upon whether Judges in 
that province have or have not admitted 
sisters within the class of heirs under the 
Hindu law. Indeed, the question we have 
to consider is not whether sisters are 
included and their position improved but 
whether half-sisters are included. It is 
not, in our opinion, right so to construe 
this Act as to give it an entirely different 
BSeot province by province according to 
the judicial opinions expressed on a highly 
debatable subject as to the ground for the 

inclusion or exclusion of sisters from the 
succession. 


Next it IS said that here we are m 
concerned with ancient texts but with 
modern statutory amendment and we ai 
pressed with the observations of the Priv 
Council in 23 Gal at n. fi7Q -Whi 

CBS as I A 18—6 MLJ 71=6 Bar 668 (P C 


the Judicial Committee was there stating, 
was that when an Act purports to be 
codifying the law it is destructive of its 
purpose to construe its provisions not 
according to their plain meaning but in 
the light of the pre-existing law. So to do 
brings in the very doubts and difficulties 
that the codification sought to settle. 


Here we are not dealing with a codifying 
Act but an Act which purports to alter 
the order amongst Hindu heirs and it is 
desirable to see who were, before the Act, 
heirs.^ If sisters were but half-sisters were! 
not, it might well be difficult to bring 
half-sisters in. We have examined the 
law as it stood before the Act and we 
have arrived at the conclusion that, at 
least as regards some Provinces of British 
India, both sisters and half-sisters were 
in the line of succession, though very low 
down in the line, before the Act was 
passed. But it is said though it may be 
that one of the sages writing a thousand 
years ago amidst a society where, at least 
amongst the wealthy, polygamy was the 
usual condition would, when speaking of 
brother" or * sister" think in terms of 
the children of the same father, it is very 
different when a modern Hindu lawyer 
drafts an Act and when the Liegislatare 
passes it. Such an Act must be construed 
according to its plain intent. It is said 
there is nothing ambiguous about the word 
sister.” 

As to this, we see no reason to differ 
from the view taken in First Appeal 

1934,^® viz. that the word' 
sister" includes “half-sister" (that is to 
flay, a sister by the same father). In that 
case we declined to follow 55 All 726.* 
After this present judgment was written, 
0 ^*^ attention has been called to 18 Lah 
625 where a Bench of the Lahore High 
Court also refused to follow 65 All 726.* 
We coDoor in the view there expressed 
(at p. 534) that the conclusion in 65 All 
725* is expressed too broadly. 

We accept the view that in its strictest 
meaning, sister" means sister of the whole* 
blood. ^ But a Dictionary of the size and 
authority of Webster gives the primary 
meaning of sister as follows : 

A female who has the same parents with 
another person, or who has one of them only. Id 
the latter case she Is more definitely called a hall- 


88. Bameshwar v. Mt. Oanpatl Devi, (1986) 9» 

669=166 I 0 763= IL B (19871 
18 Lah 696=89 P L B 699. 
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Of Qonrse there is a wide differenoe bet- 
ween a half-sister and a step-sister. A 
etep-sister is not related by blood at all. 

It is a far ory from the rules of snooes- 
«ion in Hindu law to a Workmen’s Com¬ 
pensation Act, bat it may be pertinent to 
note that in 60 Gal 820^^ it was held that 
''unmarried" inolnded "widowed" when 
used in the Workmen’s Compensation Act. 
^he Court observed that statutes shonld 
be construed so as to advance the remedy 
provided by the Act. So in A I B 1931 
Lah 762^*^ it was held that "brother" and 
"sister" as used in the Workmen’s Com¬ 
pensation Act include "half-brother” and 
'half-sister". This oonclnsion was arrived 


at on the analogy of 8. 27, Succession Act. 

On the other hand, a Full Bench of the 
Bangoon High Court in 9 Bang 46^^ held 
that the term "brother" in the Workmen's 
Compensation Act does not include "half, 
brother" but this was so held because the 
Workmen’s Compensation Act was treated 
as a guasi.penal statute so that its terms 
had to be given a restricted meaning. 
Otherwise, it would appear from the judg¬ 
ment that the English rule announced in 
(1863) 10 Hare 63,** (1888) 67 L J Ch 
790*® and (1903) 1 Oh 138*^^ would have 
been followed, viz. that "brother" or 
"sister" inolndes brother or sister of the 
half-blood. We do not place reliance on 
those English cases however, because they 
were concerned with voluntary dispositions 
by private persons to which somewhat 
different canons of construction apply. 
In Termes do la ley "Demy-Sangue" is 
stated to include "brothers by the fathers' 
side" "brothers by one mother". In 9 
Bang 46*^ at p. 48 it was observed that 
brother" strictly means the son of the 
same parents but is often extended to 
mean the son of either parent in common. 
It is there added "whether the term is to 
be taken in its primary or secondary sense 
depends in each ease upo n the context in 

89. Bdeman Blbl v. Bait ladlan BaUway, (1938) 
30 A I B Qal 8fi8=198a Or 0 194=148 I 0 
154=60 Oal 890=87 OWN 458. 

40. Dependanti of KarUt Slngb, In the matter 
of, (1981) 18 A I B Lab 753=1981 Or 0 1040 
.—188 1 0 654. 

41. In the matter of Maoiu Kyan, (1981) 18 AIB 

Bang 173=1981 Or (3 669=181 1 0 784=9 
Bang 46 (F B). 

43. Grievei v. Bawley, (1858) 10 Hate 68=99 L 7 
Ob 695. 

48. In re Seed, (1888) 57 L 7 Oh 790=86 W B 
689. 

44« In re Oonni, (1908) 1 Ob 188=79 L 7 Ob 86 
=87 Zi« 681=51 W B 99a 


which it is found". With this observation 
we agree, and applying it here, regarding 
the purpose of the Act of 1929, considering 
the pre-existing law, noting the reasons 
given for the conclusion arrived at in First 
Appeal No. 141 of 1934,*® we conclude that 
"sister" includes "half-sister". The re¬ 
ference is accordingly answered in the 
affirmative. 

Pollock J.—I agree that the question 
referred to us should be answered in the 
affirmative. I desire to add only a few 
words. On tba strength of the Preamble 
of Act 2 of 1929, “An Act to alter the order 
in which certain heirs of a Hindu mala 
dying intestate are entitled to succeed to 
his estate", it has been argued that if the 
sister was not an heir before this Act came 
into force, the Act would not make her!an 
heir because the Act was intended merely 
to alter the order in which the persons 
who had praviouslv been recognized as 
entitled to succeed and not to oreate new 
heirs. The contention seems to me to be 
devoid of substance. In the first place, as 
has been already pointed out. the Act 
applies to provinces where the sister was 
not regarded as an heir as well as to pro. 
vinces where she was regarded as an heir 
and the Preamble was.designed to apply to 
both. Secondly, the meaning of S. 2 read 
with sub.8. (2) of 8. 1 seems to be clear at 
least in this respect that where the Mita- 
kshara law applies the persons mentioned 
in S. 2 are entitled to succeed in the order 
so specified next after a father’s father. 
In (1899) A G 143,*® Lord Davey stated 
at p. 186: "Undoubtedly"—I quote from 
Chibty L. J.’s judgment, words with which 
I cordially agree— 

It li Battled rale that the Preamble oanoot be 
made use of to control the enaotments themselTes 
where they are expressed in clear and onambl- 
goons terms. 

The Preamble cannot either restrict or 
extend the enacting part, when the 
language and the object and scope of the 
Act are not open to doubt, and it is not 
unusual to find that the enacting part is 
not exactly oo-extensl ve with tba Praam ble: 
see Maxwell’s Interpretation of Statutes, 
7th Edn. p. 39. 

For the reasons given in the order of 
reference, I think that this Act must be read 
as part of the Hindu law as a whole, and it 
has been shown in the order of referenaej 

45. FowiU V. Ksmpton Park Baoaooarse Oo. Ltd.. 

(1899) A 0 148 =68 L 7 Q B 899=80 L T 690 

=47 W B 585=16 TLB 966=68 7 P 960. 
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that wherever a sister and sisters’s son 
are entitled to inherit then the half-sister 
and half-sister’s son are also entitled to 
inherit on the general prinoiple that the 
Hinda law recognizes no difference bet¬ 
ween the fall blood and the half blood 
except in a competition inter se. A sister 
snooeeds as tbe father’s daughter and a 
half-sister having the same father is there, 
fore an heir if the sister would be an heir. 
By interpreting ’’sister” as father’s 
daughter” the difficulties raised in 55 All 
725.^ 11 Look 148" and 1937 ALT 767® 
would disappear. To exclude the half 
blood where the full blood is entitled to 
succeed would, in my opinion, be contrary 
to tbe general prinoiple of Hindu law, 
and S. 2 of Act 2 of 1929 should be inter¬ 
preted, so far as it is possible, in accordance 
with the notions of Hindu law. I would 
therefore answer tbe question referred to 
us in the affirmative. 

D.S./b.K. Aniwered in affirmative. 


A.l. P. 1938 Nagpur 142 
Pollock J. 

Chandrahhaga Bajirao 'Deshmukh — 
Appellant. 

Anandrao Vyankatrao Deshmukh and 
another — Bespondents. 

Second Appeal No. 211-Bof 1933, Deci¬ 
ded on lObh April 1937, from appellate 
decree of Addl. Diet. Judge, Yeotmal, 
D/. 28th July 1933. 

(a) Transfer ol Properly Act (1882), S. 123 
—Applicability—Berar — Gift of immovable 
property before Act applied to Berar — Gift 
U governed by Hindu law and delivery of 
poitetaion ii necessary—Gift by registered 
instrument but without delivery of possesMon 
is invalid, 

A gilt of immovable property before tbe appli¬ 
cability of the Transfer of Property Aotto Berar Is 
governed by Hindu Ian and eo delivery of poeses- 
eion Is essential to make tbe gift valid. A gift 
therefore made by a registered instrument but 
vritbout delivery of possession In each a case is 
Invalid and does not convey a valid title to tbe 
donee : Case law referred. [P 143 0 1] 

(b) Registration Act (1908), S. 17—Relia' 
quisbment—Property of v^lue over Rs. 100— 
Deed unregistered— Document does not con¬ 
fer valid title 00 transferee. 

Where a person relinquishes bis right in Im¬ 
movable property of value more than Be. 100, by 
an unregistered deed, snob document does not 
confer valid title on the person in whose favour 
the relinquishment has bees made though such 
person may hold possession thereof against the 
whole world except tbe true owner, [p 143 0 3 ] 


(e) Hindu Law—Joint family—Presumption 
—A and B, brothers, members of joint family 
acquiring properly—Property recorded first 
in B's name as manager — On bis death 
recorded in A's name alone — B's widow not 
protesting then—A mortgaging properly on 
four occasions—Suit by B’s widow for posses¬ 
sion of half share therein—Property held' 
joint property with incident of survivorship 
—A alone held entitled to it on B's death. 

Two brothers, A and £, members of a joint 
Hindu family, acquired jointly certain property. 
There was no evidence to show where this money 
came from or there was any nucleus of tbe joint 
family property. The property was 6rst recorded 
in tbe name of B as manager of the joint family. 
After his death It waa recorded in tbe name of A 
alone without any protest from B’s widow. Sub* 
eequently A mortgaged It on four ocoaslons. Later 
on B's widow brought a suit for possession of a 
half share thereof as belonging to her husband 

Held that the preenmptlon arose that tbe par¬ 
ties intended to treat the property as joint property 
with Inoident of survivorsbip. A was therefore 
alone entitled to It on B's death by survivorship. 

[P 144 0 1} 

J. B. Mudholkar — for Appellant, 

V. V. Kelkar and M. R. Bobde 

— for Respondents. 

Jadgmeut, This is a plainfaiff'a appeal 
arisiug out of a suit for possession of a 
half-share in a field survey No. 154, area 
32 acres, 34 guuthas, in mauza Tuptakli 
in tbe Amraoti District. This field belong, 
ed at one time to Mb. Bajabai. On Ist 
October 1904 she executed a registered 
deed of gift in respect of this field in 
favour of her sister’s sons Bajirao who 
was the husband of the plaintiff Chandra, 
bhaga and Anandrao, defendant 1. It must 
now be taken as settled that she did not 
deliver possession to her nephews and 
there are documents on record which show 
that on 28th January 1907 she leased tbe 
field out to other persons. On 22nd March 
1907 she sold this field by registered sale 
deed to tbe Hamohandra Sanethan of Tnp- 
takll for Hs. 1000. This Sansthan was 
placed in possession and remainedin posses. 
Sion for nearly 12 years. Bajabai died 
sometime between 1907 and 1919. On 
25tb hebrnaiy 1919 the Sansthan accepted 
Bs. 800 from Bajirao and Anandarao and 
abandoned its claim to the field. Bajirao 
and Anandrao entered into possession and 
^e^fidld was first; rsoordod in the name ot 
Bajirao as manager of the family and 
after his death on 18th March 1920 in the 
name of Anandrao alone. The plaintiff 
who is Bajirao’s widow contends that 
Bajirao and Anandrao were tenanta-in- 
oommon of this field and that on the 
death of Bajirao she became entitled to a 
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balf.sbare. The present eait to enforce 
that right was not brongbt until 15th 
Jnly 1931. The suit failed in both the 
lower Courts. 


The first point to be decided is whether 
the gift which was not accompanied by 
delivery of possession was valid. The 
Transfer of Property Act was not applied 
to Berar until 1907. Under Hindu law, 
which therefore applies, a gift is not valid 
unless it is accompanied by delivery of 
possession. It has however been argued 
that this is a question which can arise 
only between the donor and the donee and 
I have been referred to the decision of the 
Privy Council in 11 Cal 121* and other 
oases. In the case before the Privy Conn, 
oil the donor was not in possession at the 
time when she made the gift. She did all 
that she could to complete the gift, and 
she admitted the gift in the suit. In 11 
0 P L B 11^ the donor’s widow supported 
the gift in the suit. The decision in A I B 
1923 Nag 195* was apparently a decision 
tinder the Transfer of Property Act; so 
also was the decision in 49 Bom 388.^ In 
27 Bom 31® the donor was not in posses- 
olon at the time of making the gift and 
there was no attempt made by the donor 
to revoke the gift. In the present case 
the oiroumsbanoes are very different. The 
donor was in poseession at the time 
when she made the gift and with, 
in three years she sold the property 
ko the Bamohandra Sansthan, which was 
aquivalent to a denial of the gift. In 
my opinion therefore the gift passed no 
to Bajirao and Anandrao. When 
the Sansthan abandoned its right to the 
field it bad a valid title, and no registered 
document was executed which extinguish¬ 
ed its title or created a title in Bajirao 
And Anandrao. The Sansthan executed 
An unregistered receipt (Bx. P.2) which 
mentioned that there had been a gift to 
Bajirao In 1904, and that In consideration 
of the receipt of Bs. 800 from Bajirao, it 
bad relinqnishoa its claim to the field and 
noognized Bajirao as the full owner of the 


Kanliaya Lai, (1866) 11 
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field. It has been suggested that the deli, 
very of possession which followed this 
transaction was a delivery that validated 
the gift of 1904, but I think that it is im- 
possible to bold that this delivery of pos- 
session was in pursuance of the deed of 
gift which bad been made more than 14 
years before. When the Sansthan exe- 
cubed this reoeipt and handed over posses, 
sion, it had a perfeotly valid title, which it 
professed to give up for Rs. 800; but, as 
there was no registered deed creating title 
in Bajirao and Anandrao, they acquired 
no valid title, though it is possible that 
they might have resisted any attempt by 
the Sansthan to regain possession by virtue 
of the doctrine of part performance. 

It therefore follows that Bajirao and 
Anandrao bad no title when they entered 
into possession on 25th February 1919, 
end on this ground the lower Appellate 
Court seems to have held that the plain, 
tiff's claim must fail. It has however 
apparently not noticed that Anandrao, and 
defendant 2 (who claims through him), 
have exactly the same title as Bajirao had. 
When Bajirao and Anandrao were placed 
in possession by the Sansthan, they were 
entitled to maintain that possession against 
the whole world except the true owner. 
If Bajirao and Anandrao were tenants.in. 
common, then on Bajirao's death the 
plaintiff as his widow was entitled to 
whatever rights Bajirao bad in the field, 
and she also was entitled to maintain that 
possession against all the world except 
someone with a better title. Anandrao's 
title to the field was no better than 
Bajirao’s and it is not open to him to say 
that the plaintiff's suit must fail because 
she has no title, when be bases his title 
on the same transactions as she does. The 
question then narrows to this. Whether 
Bajirao and Anandrao were tenants.in. 
common or joint tenants of this field. 
They acquired possession of the field, 
though not title, by the payment of 
Bs. 800 to the Sansthan. There is no evi. 
denoe to show where this money came 
from or whether there was any nucleus of 
joint family property. There is a finding, 
which is not now disputed, that Bajirao 
and Anandrao were members of a Hinda 
joint family, and apparently they were 
the only membera of that family. In 
Barkar’s Hindu Law at page 341, £dn. 7 
it is stated: 

When two or mota tiadlvldod broiheri or other 
ooUateral rapladM who bad not Inherited any 
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acodstral DQoIeue, or had taken no aid from snob 
Dooleua if any, acquire and amasa wealth solely 
by their joint personal exertion and skill in oar> 
Tying on a trade, or otherwise, then It depends 
entirely on their intention whether they should 
hold the property as tenanta-ln-oommon like 
strangers entering into a partnership, or as mem> 
bets of a joint family, clothing the same with the 
legal qualities and inoidents of joint family pro> 
petty, chief among which is survivorship. 

In 27 Mad 32® at page 35 the learned 
Jndges stated : 

The family ie not shown to have had any ances¬ 
tral property but it acquired property by trade in 
which the father and the two eons were jointly 
engaged. There being no indication of an inten¬ 
tion to theoontrary, it must be presumed that the 
property thus acquired was held by the members 
of the family as joint property with the incident 
of the right of survivorship. 

In the present case after the held bad 
been acquired from the Sanathsn, it was 
recorded in the name of Bajirao as 
manager of the family. The presumption 
therefore arises that the parties intended 
bo treat this property as joint property. 
The plaintiff Chandrabhaga seems to have 
understood that the property was joint 
family property because she allowed it to be 
recorded in the name of Anandrao alone 
after the death of Bajirao, and between 
1920 and 1926 Anandrao mortgaged it on 
four occasions. My oonolusion therefore is 
that the property was joint property and 
that on the death of Bajirao it devolved 
by survivorship on Anandrao alone. The 
plaintiff’s suit must therefore fail. The 
lower Courts have held that Sonba, defen. 
dant 2 to whom the property was mort. 
gaged by Anandrao and who has since 
foreclosed bis mortgage, would be protect, 
ed by S. 41, T. P. Act. The plaintiff, no 
doubt, stood aside and allowed Anandrao 
to appear as the owner of the property, 
but that is not enongh in order to obtain 
the protection of S. 41. A transferee 
must allege and prove that he took reason, 
able care to ascertain that the transferor 
had power to make the transfer. In the 
present case there is no allegation or evi. 
deuce that Sonba made any enquiry what, 
ever into Auandrao’s power to mortgage 
the property. Sonba therefore would not 
be protected by 8. 41. The appeal there, 
fore fails and is dismissed with costs. 
Coansel’s fee Bs. 50. 

A.Ij./r.K. Appeal dismissed, 

6. Qopalasaml Ohetti v, AEunaoheUam Ohettli 
(1904) 27 Had S3. 
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Pollock J. 

Baliram Shiwappa Komti and another 

—Appellants. 

V. 

Narayan and others — Respondents. 

Miso. Appeal No. 14.6 of 1935, Daoided 
on lOth August 1937, from order of Addl. 
Dist. Judge, Yeotmal, D/- 20bh November 
1934. 

(a) Berar Land Revenue Code (1928), S. 129 
— S. 129 does not takeaway right of eaiement 
or other civil right —Perton relying on cate* 
ment may not apply under S. 129. 

B. 129 does not take away a right of eaaemeot 
or any other right acquired under the ordinary 
olvli law. It merely gives the Deputy Oommie* 
aioner power to give a right of way over the 
boundaries of other survey numbers, but it is open 
to persona who have a right of way acquired by 
easement to rely on their rights and not to apply 
to the Deputy Oommissionec under 8. 139. 

[P 146 0 1] 

ih) Berar Land Revenue Code (1928), S. 129 
-^-Interpretation. 

The proceedings of the Berar Legislative OounoU 
cannot be referred to, in order to interpret the 
meaning ot S. 139. (P 145 0 1] 

E. M. Joshi — for Appellants. 

D. R. Baxy—/or Respondents 1 and 2, 

Judgment.—The plaintiffs sued to esta¬ 
blish a right of way from the village to 
their Oelds. This way runs partly over tbs 
bonndaries of survey numbers of others 
and partly through the fields of others. 
The trial Court treated the suit as one to 
establish this right of way as an easement. 
The issue framed was whether the plain¬ 
tiffs or their predeoessors.in-title were 
using the ways for more than 20 years 
openly and as of right, and it held that the 
plaintiffs were entitled to this easement. 
On appeal the Additional District Judge 
held that the litigation was under S. 129 (3), 
Berar Land Revenue Code, and remand^ 
the case for de novo trial, apparently 
under O. 41, B. 23, which can apply only 
if the salt has been disposed of on a 
preliminary point. 

S. 129, Berar Land Revenue Code, gives 
the Deputy Commissioner power to decide 
claims by persona holding land in a survey 
number to a right of way over the bonnd- 
aries of other survey numbers having 
regard to the needs of cultivators for rea¬ 
sonable access to their fields, and sub¬ 
section (3) of that section gives any person 
aggrieved by the decision of the Deputy 


Baliram Shiwappa v. Nabatan {Pollooh J.) 
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Oommissioner a right to metitute a oivil 
salt within one year to have it set aside 
or modified. There had been an applioa. 
tlon in this ease to the Naib.Tahsildar 
who held that no relief oould be given to 
the plaintiffs under S. 129 because the 
way that they claimed lay not altogether 
over the boundaries but lay in part through 
the fields of others. The plaint was badly 
drafted, probably by a petition.writer, but 
it is clear that the plaintiffs relied on 
a right of easement and the issue framed 
shows that the claim was understood in 
that sense. 

Now S. 129 can never have been intend, 
ed to take away a right of easement or 
any other right acquired under the ordi. 
nary oivil law. It merely gives the Deputy 
Commissioner power to give a right of 
way over the boundaries of other survey 
numbers but it is open to persons who 
have a right of way acquired by easement 
to rely on their rights and not to apply to 
the Deputy Commissioner under 8. 129. 
Here 8. 129 would not apply to the entire 
right of way claimed by the plaintiff and 
the plaintiffs are therefore driven back on 
their claim of easement. The position has 
been entirely misunderstood by the learned 
Additional District Judge and 1 may also 
point out that the proceedings of the 
Berar Legislative Council cannot be refer- 
red to in order to interpret the meaning of 
8. 129. The appeal is therefore allowed 
and the ease must go to the learned Addi. 
tional District Judge for decision. The 
costs of both parties in this Court must be 
paid by the respondents. No counsel’s fee 
as no certificate has been filed. 

s,0./b.E* Appeal allowed. 


^ A. 1. R. 1988 Nagpar 14d 

Stone 0. J. and Pdhakik J, 

Ijaxfnan Anandrao and others 

Applicants. 

V. 

Bamohandra Wasudeo Agasti — 

Non.applicant. 

Mlao. Civil Case No. 11 of 1936, Deoid. 
cd on 11th October 1937, from judgment 
and decree of Subhedar, A. J. 0., D/. 23rd 
October 1936 reported In A 1 B 1936 Nag 
29c 

i CUU P. C. (1908), O. 47. R. I-R.tIow 
aoec nol lie if Juasa ha* QTarlooked eppeiila 
law t AI B 1988 Nag 805=118 I 0 898, Ov»r- 
ralid—Review dee* aefc Ue where Judge hu* 
8oae wrong In law unlace arrer it apparaat on 
1988 li/19 A 90 


face of record—Grant to Inamdar attracting 
Inam^ Rule* in Berar Code—Judge holding 
that inamgrant enures for benefit of his sub- 
grantee* and exempting their estate from 
attachment—View though wrong review doe* 
not lie. 

The view that review lies if the Judge oveclooke 
the apposite law is wroog. A Judge is supposed 
to know the law. There is only oue oorroot view 
of the law though there may bo many opinions as 
to what that view is. A Judge is assisted in 
arriving at the oocreot opinion by the argument of 
counsel. Whether counsel is helpful or not, whe¬ 
ther the Judge has in mind or not a partioulac 
point, the Judge is supposed to have it in mind. 
If he makes a mistake his judgment proceeds on 
“an Inoorreot exposition of the law". It makes 
DO difference whether that mistake ie due to in¬ 
advertence, forgetfulness, ignorance, or othaterror 
unless that mistake or error is apparent on the 
face of the record, that is, amounts to an error 
which can be disclosed without referring to any¬ 
thing beyond the record : AIR 1928 Nag 305= 
113 I C 896, Overruled. (P 146 0 2; P 147 0 J] 

The Judges are always bound by their oath to 
apply the law. If they fail to do so because they 
have overloolced a provision of Jaw, their judg¬ 
ment proceeds on an inoorreot exposition of the 
law and is not capable of review under 0. 47, 
R. I. Distinotion cannot be drawn between a 
real blunder and a debatable point. All law is 
equally clear it the Judge is sufficiently able and 
equally difficult and doubtful if he is sufficiently 
inexperienced : AIR 1924 Mad 98 and AIR 
1937 Rang 55, Dissent. (P 147 0 ij 

The omission to raise a point of law is insuffi- 
oient ground for allowing a review ’.AIR 1933 
Nag 41, Approved, (P 147 0 1, 3] 

Where land was granted by the Grown to an 
inamdar in a form that attracted the loam Rules 
in the Berar Code and in particular Rr. 6 , 11 and 
16 and the Judge nevertheless held that the re¬ 
presentatives of the donees from the predecessor in 
title of the inamdar had an estate that oould not 
be attached as though they were Inamdars ; 

Held that though the view was erroneous, 
review oould not lie against it: AIR 1922 P O 
112, Bel. on. [P 148 0 Ij 

K. B. Brahma — for Applicants. 

T. L. Sheode — for Non.applicant. 
Order.—This is anapplioation to review 
a judgment delivered on 23rd October 1935* 
by a learned Additional Judicial Commie, 
eioner. The matter comes before another 
Court because that Judge has retired. The 
point of law is reasonably plain and can bo 
stated thus : Land was granted by the 
Crown to a grantee in a form that attract¬ 
ed the Inam Buies in the Berar Code and 
in particular Br. 6, 11 and 15. As a result, 
the inamdar.grantee is entitled to get a oer. 
tifioate which would give protection against 
attachment. In this case the ancestors of 
the inamdar.grantee bad given a portion of 
the Bubjeot.matteroftbe grant to tbeanoes. 

* Reported in (1986) 33 A I B Nag 39 =161 
1 0 Y84. 
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tore of the plaiotiff who olaioos proteotion 
from attaobmenti for tbe subject.matter of 
this suit. Tbe iuam was however conferred 
on the inamdar.grantee and not upon tbe 
person entitled as representative of bis 
grantee. The representative of that per- 
eon did not apply to the Inam Commis- 
eioner, did not get the certificate given to 
inamdars, was consequently not called 
upon to pay a quit rent and receive a free- 
hold estate as provided by E. 6: see also 
Br. 11 and 15. The learned Judge never¬ 
theless held that tbe representatives of the 
donees from the predeoessor-in.title of the 
inancdar bad an estate that could not be 
attached as though they were inamdars. 

We have little doubt that in so deciding, 
the learned Judge arrived at a wrong con- 
elusion That however does not dispose of 
this matter. This is a review. The ques. 
tion to what extent error of law can be 
raised in review is not without difficulty, 
and we have bad our attention drawn to 

26 N li E 104‘ at p. 106. A I E 1928 Nag 
SOfi"* 28 N li E 221,® AIK 1929 Nag 
185.* 46 Mad 955.® A I E 1937 Bang 56,® 
23 N li E 53^ and finally the decision of 
tbe Judicial Committee in 3 Lab 127,® 3 
Lab 127® is a decision of a Full Bench of 
the Judicial Committee of the Privy Coun. 
oil. From tbe arguments and a reference 
in the judgment it is clear that their Lord, 
ships considered tbe mass of conflicting 
decisions which existed, a conflict which 
probably was the reason for constituting a 
Full Bench, so as to set at rest Anally this 
kind of question. The actual judgment is 
short but wo think it establishes the fol¬ 
lowing propositions : (I) Eulel of 0.47, is 
definitive of the limits within which re. 
view is permitted. (II) *'Any sufficient 
reason” in that Bale means a reason suffi. 
oient on grounds analogous to those speoi. 
fled immediately before. (Ill) Procedure 

1. Mukundea v. Motiram, (1929) 16 A I B Nae 
78=116I0646=26NLR104.' 

9. BriUab Equitable Ateuranoe Oo. Ltd. v. 
Bajaiam, (1926) 16 A 1 B Nag 805=113 I G 
896. 

3. Mfe. Bakhmabai v. Ganpatrao, (1932) 19 AIB 

Nag 177=140 I 0 409=28 N L B 221, 

4. Sheikh Eawdu v. Berat Olonlog Oo. Ltd. 
Akot, (1929) 16 A I B Nag 186=116 I G 427. * 

6 , Murari Rao v. Balvantb Dikehlt, (1924) 11 
AIB Mad 98=76 I 0 842=46 Mad 965=46 
M L J 809. 

6 . Maung Po Hla v. Ma Ngwe Sint, (1937) 24 

AIB Baog 66=167 1 0 449. 

7. Bamohandra v. Oovlndrao, (1996) 12 A I R 
Nag 266=87 I 0 126=23 N L R 63. 

B. Ohajja Bam v. Neki, (1922) 9 A I R P 0112= 

72 I 0 666=49 I A 144=8 Lah 127 (P 0), 
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by way of review is different from proce¬ 
dure by way of appeal and arises only 
when there is, (a) new material overlook- 
ed by excusable misfortune, (b) mistake or 
error apparent on the face of tbe record, 
(o) other sufficient reason analogous to 
(a) or (b). (IV) It is not sufficient to found 
review that the Judge whose judgment is 
under review had "proceeded upon an 
incorrect exposition of the law” (see p. 132s 
as read in with p. 135). 

This case was followed in 23 Nag L R. 
53^ by a Bench of the Judicial Commis- 
sioner’s Court and it was there held that 
y. a mistake of law is not in itself a suffi. 
oient mistake or error apparent on the. 
face of the record to warrant a review. 
In that case review was sought on the 
ground that the decision was based on a- 
judgment since overruled. It was laid 
down as an expansion in 3 Lah 127® that 
(sea p. 65) : VI. It is not sufficient that 
the mistake of law is due to following 
a bad precedent i. e. a precedent since 
overruled or reversed. 

On the other band a different view hae 
been taken in 29 C W N 148® and 8 
Pat 134.^® In tbe latter case the decision 
proceeded on the ground that the over, 
ruling of the case relied on was "new 
matter.” It was conceded that there was 
no error apparent on the face of the 
record. We are of the opinion that dif. 
ferent considerations might well arise 
according as the decision followed and 
later reversed or overruled was or was 
not binding on the Court. This point does 
not arise for determination in this case. 

On the other hand in A I R 1928 Nag 
305® a learned Judicial Commissioner held 
that review lies where the Judge does not 
apply the apposite law.” That is, though 
it does not lie if he takes a wrong view or 
if he misinterprets the law, it lies if he 
overlooks "the apposite law.” In our 
opinion this view is wrong and must be 
overruled. A Judge is supposed to know 
the law. There is only one correct view 
of tbe law though there may be many 
opinions as to what that view is. A Judge < 
is assisted in arriving at the correct opi. 
nion by the argument of counsel. Whether 
counsel is helpful or not, whether tbe 

9. BtindabaQ Ohandra v. Damodar Ptosadi 
(1926) 12 A I B Oal 304=66 1 0 66=29 
OWN 148. 

10, Oarablni Eumatin v. Surja Narain Siogb, 
(1924) HAIR Pat 250=76 I 0 177=3 Pak 
131=6 P L T 62. 
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iJudge has in mind or not a particular 
jpoint, the Judge is Bupposed to have it in 
mind. If be makes a mistake his judg. 
'meat prooeeds on “an inoorreob exposition 
!of the law.” It makes no ditJerenoe whe¬ 
ther that mistake is due to inadvertence, 
forgetfulness, ignorance, or other error 
unless that mistake or error is apparent 
'on the face of the record, that is, as 
we understand it, amounts to an error 
jwhich can be disclosed without referring 
bo anything beyond the record. 

AIR 1929 Nag 186^ raises a different 
point, viz. whether a Court which fails to 
observe a mandatory provision of an Act 
can review its judgment so as bo give 
effect bo such a provision. We observe 
that Judges are always bound by their 
joath to apply the law. If they fail to do 
80 because they have overlooked a provi- 
|Bion of law, their judgment prooeeds on 
lan inoorreob exposition of the law and is 
not capable of review under O. 47, R. 1. 
That decision being a Bench decision, we 
say nothing more than that, on its facts, 
it is distinguishable. There is no question 
of any statutory mandatory provision here. 

46 Mad 955® (see also AIR 1937 Bang 

j56®J apparently prooeeds on the view that 

jthere is a difference,between a real blunder 

and a debatable point. With respect, we 

arc unable to agree. All law is equally 

clear if the Judge is sufficiently able and 

equally difficult and doubtful if he is suffi. 

oiently inexperienced. To one Judge a 

point in (sayj Hindu law may seem trans. 

patently clear. To the same Judge a 

point in (say) tort may appear extremely 

doubtful. To another Judge of equal abi. 

lity, differently trained, the first point may 

seem difficult and the second easy. To the 

ideal Judge both would appear perfectly 
plain. 

26 N L R 104^ at p. 106 Maonair, 
A. J. C. held that failure to notice a sec¬ 
tion in the Civil Procedure Code bore an 
analogy to a mistake or error apparent on 
the face of the record and was therefore 
v?lthln the expression "any other sufficient 
reason” as limited by 3 Lah 127.® If this 
means that an error dehors the record is 
analogous to an error apparent on the face 
of the record, we are unable to agree. It 
appeaft to us to be a case of a Judge pro- 
oeodlng on an incorrect exposition of the 
law. We reapeotfully agree with Grille 
J ■. obse r vations in 1 L B 1 937 Nag 392** 

LaxmldM GopaljT. 
(1988) 96 AIR Nag ilsslLR 1937 NagWs. 
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following 5 Pat L J 344,that omission 
to raise a point of law is insufficient ground 
for allowing a review. We see no differ¬ 
ence in principle between the case where 
counsel has failed to bring a point of law 
to the attention of a Court which is sup. 
posed to know it (however artificial such a 
fiction may be) and the ease where the 
Judge has failed to notice it (which means 
that counsel has failed to bring it to the 
attention of the Court). 

As examples of errors of law which 
are apparent on the face of tbe record 
wo would cite 65 M L J 173*® ^appeal 
by creditor against order rejecting proof; 
Judge dismisses appeal acd annuls the 
adjudication), and 6 Bang 794** (judgment 
delivered without notice to the parties). 
We are of the opinion that the rule in 3 
Lah 127® whether ’ technical’' or not (see 
47 All 361*^) id clear and is binding. It 
comes to this, that so far as O. 47. K, 1 is 
concerned, (we say nothing as to S. l.jl, 
which gives to a Court wide power to make 
such orders as may be necessary for the 
ends of justice or to prevent abuse of tho 
process of the Court) because a Judge 
has gone wrong in law that is no ground 
for a review, though it may found an 
appeal unless it be an error of the follow, 
ing order : 

Let the erroneous conclusion of law be 

X. Let the correct conclusion of law be 

Y, If X is a proposition that, quite apart 
from the record, is erroneous, the Judge 
has proceeded on an incorrect exposition 
of tho law and bis error cannot be correct, 
ed in review under O. 47, B. 1. If X is 
erroneous because it proceeds on a premiss 
that can be shown from the record to be 
erroneous and which if it had bean oonai- 
dered would result in conclusion Y and not 
X then it may be an error apparent on the 
face of the record and can be corrected in 
review. Whether this would be the ap. 
propriate remedy would, in our opinion, 
depend on the particular ciroumstanoes. 
If, even assuming a correction in the 
premiss, Y does not follow if one applies 
the train of thought contained in tbe judg- 

17. Eamla Prasad v. KudJ Rcbarl, (1922) 9 A I B 
Pal 119=67 I 0 11=5 Pat L J 344=1 P L T 
626. 

13. Ohiona Veokatappayja v, PuDcay^a, (1933) 

ao A I R Mad 631=146 I O 8i6=G6 M L J 
173 (P B). 

14. MaoDg Sein M;1 v. Maacg Tao Pe, (1939) 16 

AIR Raog 70=114 I 0 C87=6 Rang 794. 

16. Naraln Dai t. Cblrsojl Lai. (1926) 13 A I R 
AU 364=86 I 0 168=47 All 861=33 A L J 66. 
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ment to the corrected premiae, then it may 
•well be that it is nob a case for review bat 
/or appeal, for the Judge's train of thought 
is wrong as well aa his premiss. 

In the present case the learned Judge 
had the same counsel before him and, we 
are told, had the same argument addressed 
'to him. He refers in his judgment to the 
crucial E. 5, he does not mention Rr. 11 
or 15 possibly because in his view, viz. 
that an inam grant to an inamdar enures 
for the benefit of his sub-grantees,^ they 
cease to be of importance. That this is a 
wrong view of the law we have little 
doubt, bub were we to review that judg¬ 
ment for that reason, we should be doing 
the very thing that was stigmatized as 
wrong in 3 Lab 127.® We accordingly 
dismiss the review application bub wa 
make no order as to costs. 

D.S./r.k. Application dismissed. 
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Stone C. J. and Puranik J. 

Fandurang Gadiha Kunbi and others 
— Plaintiffs — Appellants. 

v. 

Abdul Eussain Isaji Bohri and 
another ■“ Respondents. 

Second Appeal No. 72 of 1935, Decided 
on 12tb October 1937, from appellate 
decree of Dist. Judge, Wardha, D/. Ist 
November 1934. 

Civil P. C. (1908), S. 145—Father becom¬ 
ing liable a* surety for decree paeaed against 
•tranger — Interest of surety's sons can be 
taken in execution. 

The five propoaitlooB laid down in A 1 I92i 
P C 50 are not ezhauatlve; A I B 1924 P C 60, 
Explained. [P 148 0 3] 

BeotloD 145 permits the execution of a decree 
fpaeced against a stranger) against the surety as 
though It were a decree passed against the surety 
though it may be that he is a party only for a 
limited purpose. Hence where a father has be* 
come liable as surety for a decree passed against a 
stranger,the interest of surety's eons can be taken 
in execution of the decree. The fact that the 
deoree.holdBr has power to sue the surety Instead 
of taking recourse to execution under S. 145 does 
aot preolude the decree-holder seeking a shorter 
and less expensive remedy of execution under 
B. 146. [P 149 0 1, 2] 

M. R. Bobde— for Appellants. 

B. G. Bao and T. J. Kedar — 
for Bespondents Nos. 1 and 2 respectively, 

Jadgmeiit. — This second appeal raises 
a question as to the power of a decree- 
holder to take in execution the interest of 


A. I. B. 

the sons where the father has become 
liable as surety to an extent mentioned 
in the surety bond in the event of the 
dismissal of au appeal (No. 11 of 1928 on 
the file of the Judicial Commissioner’s 
Court, Nagpur) brought by the defendant 
against the plaintiff. The sons took objec¬ 
tion under O. 21, R. 58 when the decree- 
holder sought to execute the decree against 
their interest. The objection was overruled 
and this suit was brought within a year 
under the provisions of O. 21 R. 63. Two 
points were mentioned by the learned 
Advocate.General on behalf of the appel. 
lanba. The first was as to whether certain 
items of the property were ancestral. It 
was said that five of the fields were not 
ancestral. This turns on the legal position 
that arises where property descends to a 
widow with a woman’s limited estate 
which widow has a son who predeceases 
her leaving a son. The learned counsel, 
in our opinion quite rightly, feeling that 
the legal position was not sufficiently 
strong bo merit the development of an 
argument along those lines, abandoned it 
and saved our time without any loss to bis 
client. We are obliged to him and wa 
wish that this wise discretion were more 
often exercised. 

That leaves outstanding the other point 
which has its foundation in the Privy 
Council decision in 46 All 95^ which is the 
case that lays down the famous five pro¬ 
positions about which there has been so 
much disoQseioD in the various High 
Courts of India particularly In the Allaha¬ 
bad High Court. It is said that those are 
exhaustive propositions, that the only one 
that touches this case is proposition (2), 
and that proposition (2) limits the case 
where a son’s interest may be taken in 
execution bo the case where there has been 
a decree passed against the father following 
upon a debt which was not inooried by 
the father for an immoral pnrpose. 
our opinion, the five propositions are not 
exhaustive and do not purport to be. What 
their Lordships were doing there was 
examining a number of somewhat oonfilot- 
ing oases of the High Courts of India and 
laying down certain propositions with a 
view to clarifying the position that arose 
out of those oases, and the propositions, 
which are expressly stated to result from 
that examination, are to be found at 

1. Btij Narain Bal v. Mangla Pzaead, (1934) 11 
A I B P 0 60= 77 I 0 689 =61 I A 129 = 46 
All 95 (P 0). 
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p. 104. Thera may of ooarse be other 
oaaea in which the bods may be liable for 
their father's debts. The foundabioa of 
the argument therefore disappears. Ware 
it proper to regard those propositions as 
exhausting the poasibilities, then it is 
argued that this is not a ease of a decree 
against the father because the decree was 
made against strangers and the father is 
only made liable under S. 145, Civil P. C.; 
he is not made liable as a party, nor is he 
made liable as a person against whom a 
decree is passed, for, he is only to be 
deemed to be a party for a limited purpose; 
and though the decree may be executed 
against him, it is not a decree made against 
him, but a decree made against strangers 
that can be executed against him in the 
manner provided. That is the argument. 
Admittedly there is no case on the point, 
which in itself is surprising if this argu. 
meat be sound, because this is the sort of 
position that must have arisen thousands 
of times in India of a father becoming 
liable as a surety and a decree-holder 
seeking to execute the decree against the 
surety by attaching joint family property 
under the provisions of 8. 145. 

In our view 8. 145 permits the execu¬ 
tion of a decree (passed against a stranger) 
against the surety as though it were a 
decree passed against the surety. It is 
not denied that, if a decree were passed 
against the surety, in the execution of 
that decree, it would be possible to take 
the sons interest. This may be very bard, 
end it is nrged that it is a hardship im. 
posed by the roles of Hindu law and 
should not be extended to make liable the 
BODS interest as a consequence of the pro. 
visions to be found In a statute. Oar view 
being, however, that the decree can be 
execnted against the snrety as though the 
decree had been passed against him (though 
it is not, and tbongh it may be that he is 
a party only for a limited purpose), it 
follows directly that the sons' interest can 
be taken. It was urged that the contrary 
eeems to follow from the fact that admit, 
tedly the decree.holder, Instead of enforo. 
lug his rights by ezeontion under B. 145, 
oould sue the father. If the father were 
vued, it is not oontested that the resolting 
deoroo passed against him oould be enforo. 
M against bis sonL The faot that there 
^ a power of suit does not, In our opinion, 
Ivv^odo the deoraa.holder seeking a sbor. 
W and loai ezpenilTO remedy, and the 
'lael that tnob a lull would end in a deeree 


that could be executed against the share! 
of the sons strengthens the view that the 
decree could be executed against the share 
of the sons in the first place under 8. 145. 
In all these oircumstanoes, we are of the 
opinion that the learned Judge, Mr. 
Paraoipe, who has given a very careful 
judgment, was correct in the view he took. 
The appeal fails and is dismissed with 
costs. 

d.s./r.k. Appsal dismissed. 
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Stone C. J. and Poranik J. 

J . Cook and others — Appellants. 

V. 

G. H. Cook and others — Respondents. 

Misc. Appeal No. 68 of 1934, Decided on 
8 th October 1937, from order of Addl. 
Sub.Judge, First Class, Jubbulpore, D'. 
8 th August 1931. 

(a) Juriidiction — O'ajeclion to Courti 
abould not encourage frtvoloua objection! ai 
to valuation of suit -Objections based oa 
over*valuation or under-valuation must be 
raised at earliest possible opportunity and 
where issues are settled at or before sucb 
settlement. 

Ordloacll; a Court Bbould not oocourage frivo¬ 
lous objectioa to the valuatioo of a suit oa tbs 
part of defendants, if they aro raleod only with a 
view to protract lltigatioa. [P 162 C 1] 

ObjeotioDB based on over-valuation or under¬ 
valuation must bo raised at the earliest poaatble 
opportunity and io all cases in whioh issues are 
settled at or before such settlement as laid down 
in B. 21, Civil P. 0. In a ca^e in which there has 
been a deliberate over valuation or deliberate 
under valuation with a view to give jurisdiction 
to a particular Court that matter has to be inves¬ 
tigated into, ii an objeotlon is raised at the earliest 
possible opportunity. The objections regarding 
vaination are in many cases eucb as are dldiaalc 
to deolde as value of a particular property is after 
all a matter of opinion and may vary ; where the 
objection raised la of a nature which would show 
that (be valuation put by the pUintlfT is not 
grossly wrong but prlma facie bona fide, It does 
not appear neoeseary for a Court to enter upon an 
elaborate enquiry regarding the valuation. If the 
over-valuation or UDder-valuatlon appears on the 
faoe of the plaint and is patent, itistbeduty ottbe 
Oonrt to letnrn the plaint to the plaintiff to pre* 
sent It to (be proper Court under 0. 7, R. bat 
if It is not patent on the faoe of (be plaint bat 
objeotlon is taken by the defendant that the pro* 
petty is over valued or under-valued tbo Oontt may 
require (be plaintiff to show that the suR bai 
been over-valoed If (here are prlma faote 
for showing that the suit la not proporly vaioea, 
but not otberwUe : Pi Afad 371, jgp g gj 

(b) PartllloB-Suit for—Value lor po»P^ 
of jarUdlclioo—Valtto of sharo elalmad »■« 
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not value of entire property is value for pur* 
pose of jurisdiction. 

The value of the ebare olaimed and not the 
value of the entire property is the value for the 
purpose of jurisdiotion Ina suit for partition where 
the plaintifi olaime partition and separate posses¬ 
sion of his share : 15 C P L R SI i 33 Bont 658 i 
20 Mad 269 \ A I B 1933 Oudh 5i? \ A I R 1929 
Bang 211 and AIR 192i Nag 66, Bef, on i 
AIR 1923 Pat 342 and AIR 1926 Cal 320, 
Not foil. [P 161 O 13 

D. N. Choudhuri — for Appellants. 

K. B, Sheorey — for Respondent 1. 

Order. — This is an appeal against an 
order returning the plaint for presentation 
to the proper Court. FlaiDtiffs sue the 
defendants for partition and separate pos. 
session of the properties in suit in which 
plaintiffs claim 17/30tbs share after deduct¬ 
ing 33 per cent, which is not the subject- 
matter of this suit. Plaintiffs valued the 
claim at Bs. 5100, the same being the 
value of plaintiffs' share. The defendants 
raised an objection that the claim was 
over.valued and that the proper value of 
the plaintiffs’ share would be Bs. 2657-10.6 
and this should determine the jurisdiction 
of the Court. The defendants contended 
that on proper valuation of the claim the 
suit was triable by the Subordinate Judge, 
Second Class, at Katni, and not by the 
Subordinate Judge. First Class, Jubbulpore, 
in whose Court the suit was instituted. 
The property which is the subject-matter 
of dispute consists of two factories known 
as Murwara Factory and Bhagwan Factory 
including the lands in which the factories 
stand, buildings and machinery. 

The trial Court came to the conolnsion 
that the value of the plaintiffs' share in 
these properties is Bs. 2839 and that the 
claim was triable by the Subordinate 
Judge, Second Class, Katni, and returned 
the plaint for presentation to the proper 
Court by its order dated 8th August 1934. 
The plaintiffs feeling themselves aggrieved 
by the decision have filed this appeal. 
Counsel for the appellants has raised two 
contentions before us : (1) that in a suit for 
partition and separate possession of joint 
property, the value of th^ entire property 
and not the value of the share to be parti, 
tioned determines the jurisdiction and as 
this value is admittedlymore than Bs. 7000 
the claim was triable by the Bub.Judge, 
First Class, Jubbulpore, and the order 
returning it is wrong ; (2) the trial Court 
was wrong in excluding from consideration 
the fact that the lands are quarry lands 
and they should have been valued as such 
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and that the decision of the Court below 
valuing the lands at Bs. 15 per acre is 
wrong. They ought to have been valued 
at Bs. 100 per acre at the least and so 
valued the claim will be within the juris¬ 
diction of the Court where it was laid. 

Before dealing with the contentions 
raised before us, we wish to point out that 
objections regarding jurisdiction based on 
over.valuatioD or under.valuation have to 
be raised at the earliest possible opportu- 
nity, and in all oases where issues are 
settled at or before such settlement as laid 
down in S. 21, Civil P. C. B. 15, Civil 
P. C., lays down that every suit shall be 
instituted in the Court of the lowest grade 
competent to try it. In a case where 
there has been a deliberate over.valuation 
or deliberate under.valuation with a view 
to give jurisdiction to a particular Court 
that matter has to be investigated into if 
an objection is raised at the earliest possi- 
ble opportunity. The objections regarding 
valuation are in many oases such as are 
difficult to decide as value of a particular 
property is after all a matter of opinion 
and may vary ; where the objection raised 
is of a nature which would show that the 
valuation put by the plaintiff is not grossly 
wrong but prima facie bona fide, it does 
not appear necessary for a Court to enter 
upon an elaborate enquiry regarding the 
valuation. If the over.valuation or under¬ 
valuation appears on the face of the plaint 
patent it is the duty of the Court to return 
it to the plaintiff to present it to the pro. 
per Court under O. 7, R. 10, but if it is 
not patent on the face of the plaint but 
objection is taken by the defendant that 
the property is over.valued or under-valu- 
ed, the Court may require the plaintiff to 
show that the suit has not been over-valued 
if there are prima facie grounds for show¬ 
ing that the suit is not properly valued 
but not otherwise: 21 Mad 271.‘ 

In the case before us though the objec¬ 
tion regarding over-valuation was not 
taken by the defendants at the earliest 
possible opportunity before issues were 
framed, the Court below has allowed the 
objection to be raised and has enquired 
into it and has come to a decision that 
there has been an over-valuation. Such 
a course was not really permUsibla bub 
we are satisfied in this particular case 
that the Court was justified in entertain- 
ing the objection at a later stags as thera 

1. Koti Pujaxi V, Manjaja, (L898) 21 Mad 271. 
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was an ocniseion on tbe parb of the plain. 

■Siffa to filo Ex. P.52, whioh at onoe 

showed that tbe valuation as put on the 

plaint of this suit was deliberabely exag. 

gerated with a view to bring the case in 

the Court of the First Glass Sub.Judge at 

Jabbalpore. The Court also thought it 

neoessary to enquire into the question as 

the plaintifFs did not object to its being 

raised in proper time. Turning to the 

oontentions raised by the appellants before 

aSf the contention that tbe value of tbe 

entire property in dispute and nob the 

valueTof Jbhe plaintiffa’ share inJTt^wHTdh 

'they wish to claim by a partition^~aii the 

oriterion is based on 62 Cal 128^ and 2 Pat 

432* at p. 435. No doubt in the two 

oases to whioh our attention was invited 

the view has been taken that tbe value of 

tbe entire property determines tbe value 

for the purpose of jurisdiction, but the 

view that has been taken in the Judicial 

Commissioner's Court as early as 1902 is 

bo be found in 15 G P L R Si* where it 

was laid down that the value of the share 

and not the value of the entire property 

is the value for tbe purpose of jurisdiction 

of a suit in a suit for partition where the 

plaintiff claims partition and separate 

possession of his share. This is also the 

view that has been taken by all other 

High Courts in India: See 24 All 381,® 

33 Bom 658,® 20 Mad 289,’' AIR 1933 

Ondh 647,® AIR 1929 Rang 211® at 

p. 212 and 20 N L H 43.*® Tbe prepon. 

deranoe of authority is therefore in sup. 

port of tbe view that the value of the 

ehare whioh the" plaintiffs claim is the 

value for the purpose of jurisdiction, and 

the Judicial Commissioner's Court in 

Nagpur has taken that view. In this 
^_ 

2. Bajanl Eanta v. Rajabala Dael, (1926) 12 
A 1 R Oal 820=86 I 0 870^62 Cal 128=29 
0 W N 76. 

8. RaoJIt Bahl v. Muhammad Qaelm, (1928) 10 
A 1 R Pat 842=72 1 0 916=2 Pat 438=4 P 
LT 257, 

4. Jafar Hutsen v. Abdul Eader, (1900) 16 0 P 
LB 81. 

6. Wajlh.ad-din v. Wallollah. (1903) 34 All 881 
=1903 AWN 88. 

6. Dagdu T. Tofearam, (1009) 88 Bom 668=4 I 0 

943=11 BomL B 1074. 

7. Vein Goundau ▼. Eamaravela Gooadan, 

(1897) so Mad 389=7 M L J 30. 

6. Harbhan Dat v. Ladll Saran, (1933) 20 A I R 
Oudh 647=146 1 0 683=9 Look 319=10 
OWN 1106. * 

9. Ua Fatima v. Monta BIbl, (1099) 16 A I B 

Bang 311=118 I 0 193=7 Baog 164. 

40. Bhaddoo v. Baddoo. (1994) 11 A I B Nag 86= 
811 0 766=90 N L R 48. 
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particular case the plaintiffs themselves 
in all probability following the decisions 
of the Judicial Commissioner’s Court in 
these Provinces valued the claim in the 
Court below according to the value of the 
share which the plaintiffs claim and not 
the value of the entire property as now 
contended before us for the Srsb time. We 
see DO reason to differ from the view 
taken in the Judicial Commissioner’s Court 
and overrule the first objection. 

The next contention raised by the appel- 
lants is regarding the value of the land 
in whioh the plaintiffs claim share. It is 
contended that the lands on a part of 
which tbe factories in suit stand are 
quarry lands and as such are very valu¬ 
able; tbe estimate of the Court below, 
viz. Ra. 15 per acre, is very low and it is 
contended that tbe Court below should 
have valued this land at Rs. 100 per acre 
at least. Under S. 218, Land Eevonua 
Act, Government is the owner of all mine, 
rals, mines and quarries and the lower 
Court was justiBed in valuing this land 
without taking into consideration the fact 
that it is quarry land. The owners of 
these lands have no right whatsoever in 
the quarries in these lands. They are 
entitled only to the surface. The lower 
Court has rightly remarked that these 
lands are not cultivating lands bub such 
as do not yield any income whatsoever. 
Tbe plaintiffs examined a number of wit. 
nesses to prove that the value of these 
lands is at rates varying from Rs. 100 per 
acre to Rs. 200 or even more, bat these 
statements wore made by them treating 
the lands as quarry lands. Tbe plaintiffs' 
own witness P. W. 6 who was a Patwari 
of the village bad to admit in cross, 
examination that no one would care to 
purobase the lands without the quarries ; 
it therefore necessarily follows that the 
value of the lands without tbe quarry is 
practically nil, and this is what the defen¬ 
dants contended. Tbe Court below baa 
taken on an average Rs. 15 per acre for 
such lands. We are of the opinion that 
the estimate of the lower Court in this 
respect is not incorrect. Tbe values of 
the other items of the property were not 
disputed before us. We therefore uphold 
the finding of tbe Court below regarding 
tbe values of tbe properties in dispute as 
found by lb. Apart from the valuation 
arrived at by the Court below on the evi¬ 
dence on record, we have on record an 
admission by the plaintiffs as oontalnad 
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in Ex. P-62 in whioh the plaintiffs and 
defendants both put down the valne of 
these two factories including the lands, 
machinery and everything appurtenant 
thereto at Re. 7000, namely Rs. 6000 for 
the Morwara factory and Hs. 2000 for 
the Barg wan factory. The defendants by 
their supplementary statement dated Slst 
March 1933 drew the attention of the 
Court and the plaintiffs to this document 
Ex. P.52 which was admitted by all the 
parties as correct in Civil Suit No. 23 of 
1925. According to this document the 
value of the plaintiffs’ share, namely 
17/30th8 share after deducting 33 per cent, 
would come to Ks. 2657.10-8. When 
their attention was drawn to this doon. 
ment the plaintiffs admitted that this was 
the value that was mentioned in that 
document but stated that they were' not 
bound by it and that the correct valuation 
is Es. 10,000 for Murwara factory and 
Bs. 3500 for the Bargwan factory. The 
plaintiffs have not been able to show as 
to why they were not bound by the state- 
ment made in this document. Since this 
statement was made, it is clear from the 
evidence on record that the factories being 
not in working order have depreciated in 
value. The finding of the Court below 
therefore that the plaintiffs have over¬ 
valued the claim is such as cannot be 
challenged in appeal, and the value arriv- 
ed at by the Court below is proper in the 
oiroumstanoes of the case and in oonson. 
anoe with the statement of the parties 
made in the previous suit. The second 
oontentioD raised by the appellants has 
therefore no force and fails. 

Ordinarily a Court should not encourage 
frivolous objections on the part of the 
defendants' valuation if they are raised 
only with a view to protract litigation 
and had we not been satisfied in view of 
the admission of the plaintiffs regarding 
the values of the property as made in the 
previous suit, we would not have enter, 
tained the objections. In view of that 
admission and in view of the false claim 
that is being made for valuing the lands 
as quarry lands we are satisfied that this 
is a case in which over-valuation of the 
claim is grossly exaggerated deliberately 
with a view to have the case tried in a 
Court of higher jurisdiction though the 
suit was really triable by a Sub-Judge, 
Second Claes, at Katni, which is the pro. 
per place for the trial of such a suit. As 
both the contentions raised by the appel. 


£. I. Ro- 

lants have failed and there is no other 
contention raised before us the appeal is 
dismissed with costs. Counsel’s fee Bs. 50. 

r.m./b.k. Appeal dismissed. 
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Vivian Bose and Puranik JJ. 

Dalchand Mulchand and others — 

Plaintiffs — Appellants^ 

V. 

Tfasanhi wlo AH Razakhan and others 
— Defendants — Respondents. 

First Appeal No. 138 of 1934, Decided 
on 26th July 1937, from decree of Bub- 
Judge, First Class, Ghhindwara, D/. 30tb 
April 1934. 

(a) Deed — Contente — Proof — Certified 
copy. 

The oontecte of a dooument can be eatiefao- 
torily establlahed by producing a certified copy. 

[P 15S 0 9} 

(b) Deed — Execution Burden of proof— 
When document ia admitted to bear sig¬ 
nature, and if nothing elae ia known, exe- 
cution can be proved by mere signature — 
Burden shifts upon person alleging execution 
nugatory. 

The initial burden of proving execution of a 
dooument when it Is denied is upon the pereon 
alleging execution. But if notbiog else ie known 
then the mere fact that a document ia admitted to 
beat a certain elgoatute and that it cornea from 
proper oustody ought to be enough to laiae an In¬ 
ference that it waa signed with the intention of 
execution. This Inference arises in India directly 
from 8. 114, Evidence Act. Persons do not ordi¬ 
narily sign documents without intending to exe* 
oute them ; that ia not the common oonrae of 
human oonduot, nor yet the common course of 
their publio or private bueiness. Qonse^nently if 
any person wants to rely on an exceptional olx- 
onmatanoe, if he wants to ehow that in some' 
particular instance the ordinary rule was abrogat¬ 
ed surely he must prove it and thua^tbe burden 
shifts on him : A I R 1924 Nag 203 and 9 N L R 
8, Dissent. [P 164 0 2; P 166 0 1] 

(c) Deed—Execution—Proof. 

It would be a serious thing to bold that exe¬ 
cution cannot be proved except by direct evidence. 

[P 164 0 1} 

(d) Deed — Person having right to convey 
property conveying it to his wife in lieu of 
dower debt — Recitals in deed stating that 
consideration passed — Persona cleimlng 
through transferor claiming that considera¬ 
tion did not pass and property in fact be¬ 
longed to them — Onus to show this is on 
them. 

A person having an undoubted right to convey 
certain property conveyed it to his wife in lien of 
dower debt and the recitals in the deed of con¬ 
veyance said that ooneideration did pass. Th&> 
persons claiming through him claimed that con* 
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eldeiation did not pass and the property In (aot 
belonged to them : 

Held that the burden to show this was on 
them and they were in no better position than the 
tranaleror through whom they claimed : 13 C P 
L B 1; 13 C P L B 69\ A 1 R 1926 P C 77 and 
AIR 1927 PO 337. Bel. on. [P 166 0 1] 

(•) Deed — Validity — Traotfer by perion 
having authority — Recitals stating that con* 
sideration did pass — Mere fact that con¬ 
sideration is wrongly stated will not invali¬ 
date deed. 

Where a person having an undoubted right to 
transfer certain property conveys it to his wife in 
lieu of dower debt and the recitals in the deed of 
conveyance state that consideration did pass, the 
mere fact that the ooneideration is wrongly stated 
in the deed will not be enough to invalidate the 
deed : 27 All 271 (P C), Bel. on. tP 166 0 2J 

D. T. Mangalmoorti — for Appellants. 

A. V. Wazalwar — for Respondents 1 
to 6 and 8 to 10. 

Judgment—This appeal arises out of a 
suit for foreolosare of a mortgage dated 
7th July 1924 executed by the first five 
defendants and one Ayadat Ali Khan who 
is now dead. The first two defendants were 
major at the date of the mortgage and the 
remaining mortgagors were minors. They 
were represented in the transaction by 
their mother, the first defendant, Mt. 
Hasan Bi. The litigation was carried up 
to the Court of the Judicial Commissioner 
which upheld the mortgage, that is to say 
its execution, the passing of consideration 
and the absence of fraud, but held that 
the miuor defendants were not bound as 
their mother had no power to alienate 
their shares. The case was therefore sent 
back to asoertaiu the extent of the minors' 
share in the mortgaged property. The 
appeal is thus confined to the house pro¬ 
perty claimed in paras. 1 (g), 5 and 6 of 
the plaint. 

The plaintiffs' case is that these houses 
belonged exclusively to the minors' mother 
Mt. Hasan Bi. The allegation is that these 
properties were transferred to her by her 
husband in lieu of dower by two deeds of 
which Exs. P-46 and D.47 dated 2Dd 
October 1912 and Slst August 1920 are 
copies. The originals are with defen. 
dant 1 who did nob produce them though 
noticed to do so, therefore the plaintiffs 
tendered secondary evidence in the shape 
of certified copies obtained from the Begis- 
tration Department. These two deeds are 
sttaoked by the defendants (who are the res. 
pendents S to 6 here) as sham transaction 
(the word aetually used is bogus) entered 
into with • view to deprive two of the 


transferor’s sons of their inheritanae. They 
urged that they were not meant to be 
acted on and were never given effect to. 
Dealing with this question first, the learn, 
ed Judge of the lower Court threw the 
burden of proof on the plaintiffs and held 
that they bad not proved the execution of 
these documents and also that satisfactory 
secondary evidence of their contents bad 
not been given. As regards consideration 
he held that the extent of the Mehr fixed 
had not been proved. 

We confess we are at a loss to under.- 
stand how the contents of a document can! 
be more satisfactorily established than! 
by producing a certified copy. Even the 
defendants themselves have not questioned 
the accuracy of these copies or thrown 
any doubt upon them. If they had wanted 
to do so they could easily have produced 
the originals. In the circumstances we are 
surprised at the comment of the learned 
Judge about this matter. Turning to the 
question of execution, the defendants admit 
that they signed the deed. Defendants 3, 
4 and 5, are the only ones interested in 
this question and the pleading on their 
behalf is as follows : 

The teoitals of the mortgage deed that their 
boueea were assigned to Hasan Bi in lieu of her 
Mehr by registered deed of transfer dated ^nd 
October 1912 and diet August 1920 are not true. 
That stoce before the year 1910 there was ill-feel¬ 
ing between Khan Bahadur Ali Baza Khan and 
bis sons Walayat All Eban and Umardaraz 
Khan due to certain family aSalrs. Ehan 
Bahadur Ali Raza Eban with a view to deprive 
these people from ioberitance of his property 
executed the above two bogus assigned deeds in 
favour of Mt. Hasan Bi which were never 
intended to be acted upon by anybody. 

Id our opinion this is an admission 
which throws the burden of proving the 
sham nature of the transaction upon 
the defendants who assert it. We are 
aware that there is authority to the 
contrary. In 20 N L B 7^ for instance 
it was held that an admiseion by the 
defendant that a document bears hU 
signature coupled with au assertion that 
ib had been placed upon a blank piece of 
paper upon which the rest of the doon* 
ment was fraudulently scribed was not an 
admission of execution and so the harden 
of proof lies upon the plaintiff. One of os 
(Bose J.) recently came to the opposite 
ooDolusion in Second Appeal No. 208. B of 
1985. In view of this eonfliot of opinion 

1. DavldM T. Uamoojl, A 1 B 1994 Nag 108=T 6 
10 104=80 N D B f. 
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we think it desirable to examine the ques¬ 
tion at length. We however take the 
liberty of freely reproduoing the reasons 
and language of the unreported judgment. 
As an abstract proposition it is beyond 
doubt that the initial burden of proving 
execution when it is denied is upon the 
plaintiff. The real question we have to 
decide here is not that but whether this 
onus can be discharged by mere proof of 
signature : not proof of execution as such 
but by bare proof of signature. With the 
utmost respect for the learned A. J. C. 
who decided 20 N L R 7^ we think it can. 

Quite apart from all technical con¬ 
siderations what is the inference that an 
ordinarily careful person would draw from 
a letter or document which he knows or 
is assured bears a man’s signature ? Which 
is more in accordance with the ordinary 
course of human affairs ? What is the 
common course of business ?—to sign a 
blank pieoe of paper and hand it over to 
strangers, or, as here, solemnly to execute 
deed with no intention of acting on them, 
or to affix one's signature to a document 
one has read and understood, or had 
explained, in token of execution with the 
full intention of giving effect to it ? We 
think it would be a serious thing to hold 
that execution oannot be proved except by 
direct evidence. What is to happen when 
everybody who can speak about the 
matter is dead and the document is less 
than so years old ? How often does any¬ 
one but the executant see a cheque or a 
promissory note signed ? What can a 
plaintiff do in such oases but adduce bare 
proof of signature, and yet according to the 
view in 20 N L B 7,^ which was a case of 
a promissory note, that would not be 
enough. 

We are aware this view does not stand 
alone. An earlier ruling of the Nagpur 
Judicial Commissioner’s Court in 9 N L B 
8 ^ at p. 9 is to the same effect: 

The mere fact that a pieoe of paper purports to 
have been bought In the plaintifi’s name and to 
bear hla signature Is by itself no indloatlon that 
he executed it. 

This is also the view of the Rangoon 
High Court in 6 Rang 527.® A number of 
rulings in various unauthorized reports 
are to the same effect. A I B 1931 Pat 

a. Mahadeo v. Vlthoba, (1913) 9 Nag L R 8=18 
10 863. 

■8. Hoe Moh v. Beedat, AIR 1927 Rana 319= 
105 I 0 861=6 Rang 527« 


219,* 20 A L J 672® and A I R 1933 Pat 
129.® With the utmost respect we oannot 
agree, 

We have no quarrel with the general 
proposition that proof of signature is not 
neoessarily proof of execution and that an 
admission that a document bears a man’s 
signature is not necessarily an admission 
of execution. The circumstances of the case 
may negative such an inference. We fully 
realize that quite apart from fraud oases 
may arise in which a document is signed 
without any intention of present exeou. 
tioQ ; for instance, a man might sign a 
fully drawn up contract and put it in his 
pocket without having any intention of 
executing it. He may have signed with 
the intention of delivering it at eome later 
date if a oertain event should happen and 
of tearing it up if it should not. That of 
course would not amount to execution, not 
even to conditional execution. It would 
not create even a contingent interest in 
the subject-matter of the instrument. But 
surely if nothing else is known then the 
mere fact that a document is proved to 
bear a certain signature and that it comes 
from proper custody ought to be enough 
to raise an inference that it was signed 
with the intention of execution. Surely it 
is evidence by which execution can in con¬ 
ceivable ciroumstanoes be proved. 

This seems to be the view of the learned 
author of Taylor's Evidence, Vol. 1, p. 142 : 

OoQctB are in general bound to preeame prlma 
faoia in favour o! the deeds whioh appear to have 
been duly executed. 

In our opinion this inference arises in 
India directly from 8. 114, Evidence Act. 
Persons do not ordinaiily sign doouments 
without intending to execute them : that 
is not the common oourse of human oon- 
dnot, nor yet the common oourse of either 
public or private bueiness. Consequently 
if any person wants to rely on an exoep.* 
tional circumstance if he wants to show 
that in some particular instance the ordi. 
nary rule was abrogated surely be must 
prove it. See also B. 106, Evidence Act. 
If it is accepted that mere proof of 
signature constitutes prima facie evidence 
of execution, that it does furnish the 
necessary scintilla of evidence which 

4. Ramiskhan Singh v. Jog Bingh, AIR 1931 
Pat 219=184 I 0 695=12 P L T 233. 

6 . Pirbhu Da^al v. Tula Ram. AIR 1922 All 
401=68 I 0 809=20 A L J 672. 

6 . Saudar Ohaudharl v. Lalji Ohaudhtl, AIR 
1933 Pat 129=146 I 0 698=14 P D T 727. 
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would in a jury ferial prevent the ease from 
being withdrawn from the jury, then who 
would fail if nothing else is known beyond 
the one fact that a dooumenfe bears a 
man’s signature and oomes from proper 
ouetody ? Surely the person who asserts 
that the usual course of business was not 
followed in that particular case. This is 
the view of the Allahabad High Court in 
50 All 145.^ Ashworth J. quotes the 
following passage from Pipson on Evidence 
which we think lays down the right rule : 

The bnrdeu of proof may be ehlfted not alone 
by rebuttable presamptions of law but by pre* 
sumptions of fact ol the etronger kind or indeed 
■by any species of evidence sufficient to raise a 
.prima facie case. 

Even A I B 1931 Pat 219,* which takes 
the opposite view, states that the fact that 
lihe defendant's thumb impression appears 
on a document is "a very strong piece of 
evidence in favour of the plaintiff.” If it 
is and if nothing more is known then why 
should it not be legally sufficient to dis. 
charge the initial onus ? The learned 
A. J. 0. who decided 20 N L R 7* also 
looks at the matter in another way. He 
says that an admission made by a defen¬ 
dant that a piece of paper bears his thumb 
impression when qualified by the state¬ 
ment that it bad been affixed to a blank 
piece of paper must be used subject to the 
qualification or not at all. Here again, 
with the utmost respect, we think the rule 
has been misunderstood. It was expounded 
by the Privy Oounoil in 39 Bom 399® at 
p. 409 and all that their Lordships said 
was that : 

An admission In a pleading cannot be disaeoted 
in toe aame way as a witness’s testimony oan. If 

** ®®ds Bubjeot to a oondillon it must be 
ettnsr accepted subject to the oonditlon or not 
accepted at all. 

The claim in their Lordships’ case was 
based on a promissory note. The defen¬ 
dants pleaded that by an oral agreement 
the parties bad agreed that the defen¬ 
dants’ liability sbonld cease on a certain 
date. The plaintiff 'a case was that the 
liability was to cease only if full security 
^or the loan were furnished by that date 
end ae it bad nob been furnished the 
liability still remained. What then was 
the admission ? Merely this : that a 
ooUataral oral agreement had been entered 
into between the partlee. There was no 

T. Bite Bam v. Naoka, A 1 B 1928 All 16 ^ 106 
X 0 960S60 All 146aa6 A L 7 888. 
.4tHotabhoy If alia Bssabhoj v* lloljl Hattdaa, 
A I B 1916 P 0 9as99 10 988=48 I A 108 = 
39 Bom 899 (P 0). 
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admission about the terms of the agree¬ 
ment, and as the question of liability 
turned on that point their Lordships 
naturally held that the plaintiff’s admis¬ 
sion that there had been an agreement 
about the cessation of liability could not 
be dissected to mean that it was uncondi¬ 
tional and in accordance with the terms 
pleaded by the defendants. 

This is not the case here and as wa view 
the matter was not the case in 20 N L R 
7.^ In that case the plaintiff's statement 
when analyzed consisted of three separata 
assertions of fact : (l) that the thumb 
impression in question was the defendant’s, 
(2) that it had bean affixed to the docu¬ 
ment in question as opposed to the piece 
of paper on which it appeared, and (3) that 
it had been so affixed in token of execu¬ 
tion. The defendant admitted the first of 
these three statements and denied the 
other two. As regards the first there was 
no qualification whatever. Of course this 
was not an admission of liability and not 
an admission of execution. It was merely 
admission of the one fact that the thumb 
impression on the paper was the defen¬ 
dant's. That being so, as we view the 
law the plaintiff was not called upon to 
prove that fact. But if that is accepted 
then according to our view an inference 
arises under the law about execution and 
not because of any admission made by the 
defendants: an inference that the thumb 
impression had been affixed in token of 
execution. The plaintiff would succeed if 
nothing more is known not because the 
defendants had admitted execution but 
because the plaintiff has established a 
prime facie case, 

So also in the present case. The fact 
that the documents in question bear the 
exeaufeant'e signatures is unconditionally 
accepted. There is no qualification in the 
pleadings about that fact. That in our 
opinion is enough to discharge the ini¬ 
tial onus which lay on the plaintiffs to 
prove execution and the burden then 
ahfited to the defendants to prove the 
special oircamstanoes which according to 
them rendered this execution nugatory. 
We cannot see bow the plaintiff oan be 
pat in a worse position than he woold 
have been if the defendant bad denied both 
signatare and execution. In aaoh a ease 
surely the moment the plaintiff proved the 
signature the burden would shift to the 
defendant to show that it did not Import 
exeoution. If the defendant admits the 
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sigD&turd and ddnios 6 X 60 ufcion thou all 
that happens is that the plaintiff is reliev¬ 
ed of the neoessity of proving the signatare, 
but except for that he is in exactly the 
game position as he was before. 

Turning next to the question of consi. 
deration, both Kxs. P»45 and D.47 pur¬ 
port to have been executed for the satis¬ 
faction of a dower debt. On the face of 
the documents their considerations must 
be taken to have passed. The defendants 
who are now challenging these transac¬ 
tions claim through the executant who 
was their father. There can be no doubt 
that he had the right to convey and that 
the defendants had no interest in the pro¬ 
perties at that date. That being so, the 
burden of proving that consideration did 
not pass when the recitals say that it did 
is on the defendants. They can be in no 
better position than the transferor 
through whom they claim. We are in 
respectful agreement with the decisions in 

13 C P L R 1® 13 C P L R 69^® at p. 70 

on this point. Therefore so far as the 
plaintiffs are concerned, they have estab. 
lished a prima facie case and for the 
moment need go no further. The burdeu 
is now on the defendants to show that the 
properties which on the face of the docu¬ 
ment purport to have been conveyed to 
their mother and which their father had an 
undoubted right to convey, in fact belong 
to them : see 4 Rang 518^^ at p. 520 and 
5 Bang 852^^ 

It is urged that their Lordships have 
laid down a different rule in A 1 R 1930 
P 0 265.^^ We do not think so. That 
was a case under O. 21, R. 63, Civil P. C., 
and the usual rule was applied, namely 
that the burden of proof lies on the plain, 
tiff who has lost iu the objection proceed- 
ings. No objection proceedings intervened 
here and so we are not hampered by the 
special rule which applies there. AIR 
1933 Nag 185^^ was also a case under 
0. 21, R. 63 and so need not be considered 
any further. Turning now to the defen. 
dants’ evidence their case rests almost 

9. Barkur Bam y. I'LaIji Bam, (1900) 13 C P 
L B 1. 

10. Nandlal y. Krishnaji, (1900) 13 0 P L R 69. 

11. Mauog Fo Kin v. Maung Po Shein, AIR 1926 

P 0 77=96 I 0 142=4 Rang 618 (P 0). 

12. V. B. A. R. M. Firm y. Maung Ba K;ln, A I 

R 1927 P 0 237=106 I 0 788=6 Rang 862. 
IS. Mohammad All Md. Khan y. Mt. BiemlJlah 
Bagam, AIR 1930 P G 365 = 128 1 0 647 
(P 0). 

14. Mannoolal y. NandkI&boce, AIR 1933 Nag 
186=143 I 0 419. 


wholly on an entry in a diary of which 
Ex. 3 D.7 is a copy. The original has 
been filed a Ex. F.17 in a suit between 
two of the sons of K. B. Ali Baza Khan, 
who is the husband of the first and father 
of the remaining defendants. It purports 
to have been made on 21sb March 93 and 
states that the Khan Bahadur’s second 
marriage was performed with the first 
defendant on a Mebr of Rs. 300. It is 
argued that if this is true then it is impos¬ 
sible to accept the reoitala in Exs. P.45 
and D.47, one of which purports to have 
been in satisfaction of a Mabr debt of 
1000 and the other of Rs. 400. 

* 

We doubt if this would be enough. It is 
clear that the Khan Bahadur never at 
any time repadiated either transaction. It 
is equally clear that the first defendant 
upheld them in 1924 when the mortgage 
in suit was executed and that she still 
upholds them. She repudiated the mort¬ 
gage on a number of grounds in her plead, 
ings but not these documents. In her 
evidence as D. W. 3 she not only claimed 
to be in possession of the two documents 
but also said that her husband had exaout. 
ed them in her favour. In the ciroum- 
stanoes, we doubt if the mere fact that the 
consideration is wrongly stated in the two 
deeds, if fact it be, would be enough to 
invalidate them: see 27 All 271^^ at 
p. 289. But we need not go so far aslihat. 
We are not prepared to accept this state¬ 
ment in the diary at its face value though 
wo agree that the handwriting of the late 

Khan Bahadur has been duly proved. 

* * * * * * 

The result is that the appeal succeeds, 
our-view being that the remaining defen¬ 
dants have no interest in the house pro¬ 
perty in appeal. Costs will be paid by the 
defendants 3, 4 and 5. 

D.s./b.k. Appeal allowed. 

16. Acbal Ram y. Kazlm Hasaio Khaa, (1905) 27 
AU 271=32 I A 113=3 Bar 772=8 0 0 166 

(P 0). 
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Miso. Civil Case No. 100 of 1937, Deci¬ 
ded on 13th July 1937, from judgment 
and decree of Addl. Dist. Judge, Saagor»^ 
D/. 28th February 1935. 
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4 (a) Limilatioa Act (1908), S. S^Couit is 
-entitled to look into conduct of part; before 
date when appeal ought to have been filed. 

The Court while exeroiaing the diaoretion vested 
In It will neceaeatlly look into the oonduot of the 
appellant and will only exeroiee ita diaoretion in 
favour of a peraon who la found to be diligent and 
not in favour of one who la guilty of laobea or 
negligence till the date when the appeal ought to 
have been filed: Case law referred, (P 1B9 0 3] 

(b) Limitation Act (1908), S. 5—Negligence 
of party Negligence on part of pleader’s 
clerk is negligence on part of appellant — 
Appellant it not entitled to extension of time. 

The appellant solely relied upon the advice of 
faia pleader’s olerk who gave him the information 
carelessly about the duration of vacation of the 
Court and in consequence filed hia appeal beyond 
the period of limitation : 

Held that ae the pleader’s clerk was the agent 
of the appellant, negligence on the part of the 
olerk amounted to negligence on the part of the 
appellant and hence time could not be extended 
under 3. B: 4 I B 1917 Lah 407\ AIR 1927 Pat 
232] AIR 1926 Oudh 169 and 6 N L R 26, Rel. 
on] A I R 1929 Cal 2i0 and AIR 1924 Bom 
399, Disling.] Case law referred. [P 161 0 1] 

(e) Limitation Act (1906), S, 5—Discrelion 
of Court — Court must be fully satisfied of 
justice of grounds on which extension of time 
ds to be granted—Court must also be satisfied 
ihat appllcanl was diligent and not negligent 

Extension of lime cannot be granted merely 
out of benevolence. 

When the time for filing the appeal haa once 
passed, a very valuable right la secured to the auc< 
oeaeful litigant and the Court must therefore be 
fully satlafled of the justice of the grounds on 
whioh the appellant seeks to obtain an extension 
of time for attaoklog the decree, and thus perhaps 
depriving the euooesaful litigant of the advantages 
whioh he haa obtained. The period for preferring 
an appeal cannot be extended simply because the 
appellant'a case la bard and calls for sympathy, 
nor will the Courts extend the period of limitation 
out. of benevolence to the party seeking 
fa ^ in granting the Indulgence must be 
satisfied that there was diligence on the part of 
the appellant and that he was not gnilty of any 
negligence whatsoever: SO Bom 829; 84 Cal 213 
and AIR 1938 Lah 681, Rel. on, (P 161 0 9] 

(d) Limitation Act (1908), S. 5 — Duty of 
applicant— Burden of proving sufficient cause 
Uos on applicant. 

It is the dnty of a litigant to know the last date 
on which he can preient his appeal, and if 
through delay on bis part It becomes necessary lor 
-him to ask the Court to exercise In his favour the 
rpower contained in 8. 6, the burden rests on him 
of adducing dlstlnot proof of the suffiolent oanse 
on whioh he rellei. [P 161 0 3] 

A. V. Wazalwar — /or Appellant, 

T. L. Bhoodo and W. B, Fendharkar 

— for Beipondents, 

Opdav."—This memo o( fireli appeal was 
presented on 2nd July 1986 on a oonrt- 
fee ol Bs. 16 on whioh the office pnt 
vp a note that the memo was time, barred 
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by 17 days and that tha same was not duly 
stamped. Tha question of court, fee was 
argued before Niyogi J., and ha held by 
hU finding dated 9th July 1936 that ad 
valorem court.fee was payable and granted 
the appellant time to make up the defi. 
clenoy. The court, fee was accordingly paid 
and the question for decision now is as to 
whether this memorandum of appeal should 
be admitted, the delay In its presentation 
by 17 days being condoned. Along with 
the memorandum of appeal the appellant 
filed an application under S. 5, Lim. Act, 
requesting the Court to condone the delay 
in filing the appeal. The purport of the 
application is as under: 

The appellant Is a resident of Gwalior and 
ignorant of the practice of tha Jadioial Cbmmis- 
sionet's Court at Nagpur. He oonduoted the liti¬ 
gation out of which this present appeal arose with 
the help ef bis pleader Mr. B. L. Seth at Saugor, 
Be applied for certified copies of judgment and 
decree and received them on 7th June 1935. The 
applicant was informed by the clerk of Mr. 
B. h, Seth that the JudicialCommissioner'sOourt 
would re.open on 2Dd July 1936. As the appel- 
lant.applioant had no reaeon to suspect any decep¬ 
tion or igootance on tha part of the pleader’s 
olerk he depended upon this information as true 
and deputed Mr. N. N. Parnetkar, pleader of 
Gwalior, to go to Nagpur and to have the appeal 
filed. On 24tb Mr. Parnerkar went to Nagpur and 
learnt on enquiry that the High Court had really 
re-opened on 17th June 1936 and that the appeal 
was time-barrel. He immediately sent a letter 
and a telegram to the appellant to oome to 
Nagpur, but the latter being ill and some mem¬ 
bers of hie family also being ill he could not oome. 

On these facts the appellant claimed 
indulgenoe under 8. 5, Lim. Act, and prayed 
that the appeal be admitted by ignoring 
the delay. The postcard received from the 
pleader’s olerk intimating that tha Judicial 
Commissioner's Court re.opened on 2nd 
July 1935 and an affidavit from Mr. Farner. 
kar accompanied this petition. In para. 2 
of the affidavit filed by Mr. Parnerkar tha 
allegations are these : 

On 36tb I leoslved a wire stating only that the 
letter was sent. I received the letter on 37tb 
and In the evening I saw Mr. A. V. Wazalwar, 
Advocate, Nagpur. He also confirmed my view 
that the appeal was time-barred and stated that if 
extension of time was to be applied for, a detailed 
affidavit of the oiroumBtanoee nndet which the 
appellant was misled will have to be given. I 
was waiting for the appellant on 28th and 99th 
June on whioh date I received a letter from him 
that be wae possibly coming but not definitely 
because be was ill. 1 waited till evening. Slnoe 
ha did not oome, I aeked Mr. Waxalwar.to make 
arrangements for filing the appeal on my affi¬ 
davit. 1 sent an express telegram to the appel¬ 
lant Krlshnarao to oome at onoe to Nagpnr. SOtb 
June and lat Joly being holidays the appeal oonld 
not U filed before 2od Joly 1985. 
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Later on 11th July 1935 a further 
aflSdavib by the appellant himself was 
placed on record. We will refer to the 
contents of this affidavit later on where 
necessary. The judgment in this case was 
delivered on 2Bth February 1935. An 
application for copies of the judgment and 
decree was filed on 15th March 1935. The 
copies were stopped for want of funds on 
28th March 1935. Subsequent advance 
was paid on 4th April 1935 and the copies 
were actually delivered on 6th April 1935. 
It appears from the affidavit of the appel. 
lant that the pleader’s clerk informed him 
on 11th April 1935 that the certified copies 
were received. He expected to receive 
them from him and waited till some time 
in June when ho asked him to send them 
by V. P. parcel. He received the V. P. 
parcel on 7th June 1935 with a letter 
informing him that the Court reopened on 
2nd July and that he should go to Saugor 
by 16th or 17th June for filing the appeal. 
The applicant in bis affidavit states that 
on receipt of the certified copies be wanted 
to go to Saugor by 16th or I7th June, but as 
be was ill he could not go. He learnt that 
Mr. Parnerkar pleader was going to Paoh. 
marbi for some business. He therefore 
met him and asked him if he could go to 
Nagpur to consult a pleader on hie behalf. 
Mr. Parnerkar raised the question of limi. 
tation and he replied that be had a letter 
from his pleader’s clerk that the Judicial 
Commissioner's Court, Nagpur, re-opens 
on 2nd July 1935 and it would not matter 
much if Mr. Parnerkar reached Nagpur on 
25th June and arranged for the filing of 
the appeal. On 25th June he received a 
telegram from Mr. Parnerkar to file an 
affidavit. The wording of the telegram is 
as under: 

loform Falke case atcoDg appeal time-barred 
but still poeslble if letter giving wrong inlorma' 
tion prodaoed. Come personally or send somebody 
with power to file affidavit or at least send the 
letter no time to waste arrange for money wire 
reply soon at Bhumralkar mental hospital 
Nagpur. 

The applicant proceeds to say in his 
affidavit that on receipt of this telegram 
he could not immediately arrange to leave 
Gwalior as he was ill and bis daughter 
was also ill and that he informed Mr. 
Parnerkar accordingly and sent the letter 
which he received from the clerk of the 
pleader to Mr. Parnerkar. This letter of 
the applicant is not on record. The appli. 
oanb explains his inability to go to Nagpur 
and file the affidavit till 11th July 1935 


by stating that a telegram for remitting; 
money was sent to him on 28th Jung 1935 
but he did not get it. Thereafter he 
received a letter on 5th July from Pacb- 
marbi asking him to explain why be did 
not turn up as required to file an affidavit- 
and that he should go even now. He 
thought Mr. Parnerkar was still at Pach- 
marhi and sent him a telegram that be- 
was going there. Ha went up to Itarai. 
As he did not meet Mr. Parnerkar there, 
he returned to Gwalior and sent a tele¬ 
gram to Mr. Parnerkar, one at Nagpur, 
and another to Pachmarhi. He received' 
a reply on 8th July asking him to go to 
Nagpur. He reached Nagpur on the 9feh 
and wanted to see Mr. Wazalwar and 
learnt that he had gone to Bamtek and 
would return on the lObh night, lb is thus 
that be could not file the affidavit till 
11th July 1935. Along with the affidavit 
the applicant filed the postal envelope in 
which he received the certified copies from 
Saugor, telegram from Nagpur dated 25tb 
June 1935, a copy of the telegram dated 
30th June 1935 which be says was not 
received by him, and a certificate from a 
native physloiaQ of Lasbkar dated 6tb 
July 1935, stating that Mr. Falke the 
applicant, was ill between 16th to 30tb 
June 1935. These are all the allegations 
that have been made on behalf of the 
appellant and it is on the basis of these- 
allegations that we are requested to con. 
done the delay in filing the appeal. The 
respondent denies the allegations and con¬ 
tends that this is not a fib case in which 
delay could be condoned as the appellant- 
applioant is guilty of laches and has not 
acted bona fide and is thus nob entitled to 
the indulgence claimed by him. 

It is strenuously urged on behalf of the 
appellant-applioanb that the cironmatanoee 
disclosed in the application and the affida. 
vits very clearly make out a case of “suffi¬ 
cient cause” within the meaning of the 
phrase as used in S. 5, Llm. Act, and that 
the applicant should be granted the indul¬ 
gence and his appeal should be treated as 
filed within time. A I B 1931 Cal 298^ is 
relied upon to show that the real delay for 
which he is accountable is the delay after 
the time when the appeal ought to bavo 
been filed and not the delay before that 
date. It is therefore urged that bis conduct 
before 17th June 1935 should not at all be- 

1. Kazali Obaran v. Apatba Eclehna, A I B 1931' 
Oal 998=132 I 0 169=58 Oal 649=34 OWN/ 
1119. 
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taken into oonaideration in deoiding whe. 
ther be is entitled to the indulgenoe or 
not. He has to account for the time that 
elapsed between 17th June and 2nd July 
1936 when the appeal was actually pre¬ 
sented. This delay is accounted for in the 
first instance by the letter received from 
the clerk of the pleader at Saugor wherein 
it was stated that the Judicial Commis¬ 
sioner’s Court would re-open on 2ad July. 
The appellant argues that he had no reason 
to disbelieve the statement made therein 
and thus acted bona fide in relying upon it 
and sending Mr. Parnerkar by about 24th 
or 25th June for arranging the filing of the 
appeal. It is admitted, however that on 
25th June be got information that the 
appeal was time-barred. The inaction on 
the part of the appellant between 25th 
June and 2nd July is accounted for by the 
illness which prevented him from coming 
to Nagpur. The appellant thus claims that 
s^oient cause has been shown by him. 
He relies on AI B 1926 Nag 603* wherein 
Prideaux A. J. 0. observed as under : 

ia the preeeot oaee the delay ought 
fanU *1 Obviously oot the applicants’ 

appeal was presented late. They 
pleader told them, and the 
mistake Is apparently an honest mistake, though 

pleader. It 
BUffiolent cause for the applloa- 
tlon of B. 5, Llrn. Aot, has been made out. 

we do not agree 
With the View expressed in A I E 1926 

fk deoialon is against the 

ilfi deoisbna of the Judi. 

oial Oommissioner a Court and also the 

decisions of other High Courts in India. 
II the pleader who advises acts withonfc 
due care and attention, the client who acts 
on the advice of snob a pleader is nob 
entitled to the benefit of 8 . 6 , Lim. Aot • 
see A I E 1934 Nag 62,* 29 N L B 296* 

jLe* 59 Cal 

7ol wherein the entire case law on the 

subject and rulings of all the High Courts 

have been fully oonsidered. We agree with 

their Lordships of bbeOaloutba High Court 
i n saying ; 

air 1926 Nag 608=96 
I 0 867=27 Or L J 1001. 

Nawhwar v. Ohabtldas, AIR 1981 Nag 62= 

Avft A w vie 

1. Bsmrao ▼. Bantoihrao, AIR 1988 Nas gias 
146 I 0 760=29 N L R 296. ^ 

6. Mlkhoo Lai ▼, Jamna Fraud, AIR 1983 
Oodb 628=146 1 0 127=9 Look 198 = 10 
OWN 1164 (F B). 

6> BnreodramohanRayv.HohuidraiwttiBaaerii. 

AIR 1989 Oal 669=140 1 0 669=69 Oal 781 
eSa 0 W H 490. 
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From a review cf the Indian and English dcol- 
eiODS on the eubjeot there appears to be no autho^ 
nty for the view that a mistake of a Jegal adviser 
however gross and inexoueable. if bona fide acted 
upon by a litigant, will entitle him to the proteo- 
liOD of S, 5, Lim. Aot. 

A I R 1931 Cal 298* cited on behalf of 
fcbe appellant no doubt lays down that the- 
r-ppellant is not aooountable for his con. 
duct till the last day on which ha oould 
have filed the appeal, but even there 
Graham J. had expressed a different view 
and had held that the conduct of the appel¬ 
lant was such as would disentitle him from 
obtaining the benefit of 8 . 5, Lim. Act. 
A similar view has been taken in A I E 
1930 Nag 121^ wherein it is stated that an 
appellant who wilfully leaves the prepara, 
tion and presentation of his appeal to the 
last day of the period of limitation pres, 
cribed therefor, is guilty of negligence and 
is not entitled to an extension of time if 
some unexpected or unforeseen contingency 
prevents him from filing the appeal within 
time r 12 N L E I?!** was followed. The 
Court while exercising the discretion vested 
in it will necessarily look into the conduct 
of the appellant and will only exercise its 
discretion in favour of a person who is 
found to be diligent and not in favour of 
one who is guilty of laches or negligence.| 

It is only in that view that the conduct of' 
the appellant becomes relevant. In this 
case we find that though the decision was 
given in February 1935 and though the 
copies were obtained in April 1935, the 
appellant did not care to consult a lawyer, 
but depended upon the advice of a pleader’s 
clerk to send the copies to him. It appears 
that the pleader’s clerk did not send the 
copies till the applicant asked him to send 
them by Y. P parcel. In the postcard from 
the pleader’s clerk, it is stated that the 
V. P. parcel was for Bs. 24, Bs, 20 being 
the balance of fee due to the pleader, 
Bs. 2 for obtaining copies, and £s. 2 
for postage. This shows that this appli. 
cant had not paid his pleader fully, had 
not also paid for the copies fully and in 
all probability it is on that account that 
the delivery of copies to him was delayed 
by the clerk of the pleader till the appli¬ 
cant asked him to send the copies by 
V. P. parcel. This is a negligent conduct 
on the part of the appellant and can be 

7. Haklmla v. 7. O. OammoD, AIR 1980 Nag 

191=119 I 0 679. 

6. Eadamath v. Zombezlal, AIR 1916 Nag 89 

=87 1 0 609=19 N L B 171. 
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taken into aocounfc in deoidiog whether he 
should be granted the indulgence. 

This applicant admittedly carried on 
litigation in the Central Proyinoea for 
about three years at Saugor. _ At no time 
in the history of the Judicial Commis- 
aioner’a Court. Nagpur, has the Ooujt re- 
opened in the month of July after the 
aummer vacation. It is difficult to under- 
stand why the pleader's clerk should have 
stated in his letter dated 5th June 1935 
that the Nagpur Judicial Commissioners 
Court would re-open after vacation on 2nd 
Jnlv 1935. and we cannot understand tbe 
applicant when be says that he implicitly 
relied upon the statement of the Pjeader s 
Mark The applicant himself should have 

known after three years’ litigation m the 

Lovinoes tbe date on which the Court re¬ 
opened after the vacation. At any rate it 
was very easy for him to find out the exact 
date by other enquiries instead of depend, 
ing upon the letter of a pleader s clerk for 
the purpose. In any case it was his duty 
to verify the information given by the 
pleader’s clerk and it was not proper on 
his part to have accepted tbe statement as 
correct. No affidavit from the said clerk 
of the pleader is filed before us. Fraud on 
the part of the pleader’s clerk is nob 
Alleged before us. In the absence of fraud 
on his part in giving 2nd July 1935 as the 
day on which the Court re.opened and as 
it is nob probable that any pleader or his 
clerk in the Central Provinces could have 
abated 2Dd July as the date of re-opening of 
the Judicial Commissioner’s Court had he 
given due care and attention in stating it, 
the only conclusion that we can draw is that 
this pleader’s clerk acted with gross negli. 
genoe and carelessness in stating 2nd July 
1935 as the date of re-opening of the Judi- 
oial Commissioner’s Court. In a oasd. 37 
I C 828,® where the appellant relied upon 

an unauthorized publication known as the 
"Legal Diary" and being misled by it as to 
the duration of the Chief Court’s vacation 
presented his appeal beyond the period of 
limitation, it was held that the cause 
shown was not sufficient as the applicant 
had not acted with due care and attention. 
The pleader’s clerk could not be in a better 
position than an unauthorized published 
legal diary. In A I B 1927 Pat 232^® 
^hile declining to extend time under S. 5, 

g, Jal Dal Mai v. Amac Nafcb, AIR 1917 Lah 
407=37 I 0 828. 

10. Oopal Fatwa v. Dlgambar Singh, AIR 1927 
Fat 382=1011 0 448. 


Lim. Act, their Lordships of the Patna 
High Court stated that tbe negligence of 
tbe agent is tbe negligence of tbe principal 
and no distinction could be made between 
tbe two. In that case also the appellant 
threw tbe whole blame on the clerk of tbe 
pleader who appeared for him in the Court 
below. 

We find similar observations in A I R 
1925 Oudb 189.“ In fact tbe mistake of 
a pleader's clerk is held to be the mistake 
of the party himself. Practically the same 
view was taken in 5 N L R 25.*^ AIR 
1929 Cal 240‘^ was cited on behalf of the 
appellant, but we find that that was de¬ 
cided upon the peculiar oiroumstanoes of 
that case. Due diligence on the part of 
the appellant and his bona fide belief that 
it was not necessary for him to file an 
appeal against tbe final order when ha was 
proseouting an appeal against an earlier 
order were tbe oiroumstanoes that lad to 
tbe exercise of the discretion in favour of 
the appellant in that case. Tbe facta of 
that case are dissimilar and do not in any 
way help tbe appellant in this case. 48 
Bom 442“ was also referred to in argu- 
ment on behalf of tbe appellant for the 
proposition that a party upoountry would 
naturally take the advice of his local 
pleader as to the time when he could file 
an appeal and would naturally rely upon 
the advice so tendered, but reading the 
judgment fully it will be found that the 
mistake of tbe pleader in that case was 
such as could have been committed by the 
pleader with due care and attention. It 
was held that even a diligent pleader 
might overlook an obscure section in an 
amendment which had come into force a 
few months before he was consulted. It 
was mainly on this ground that the delay 
was condoned and time extended. The 
Nagpur Judicial Commissioner's Court did 
not accept even this view and such a mis. 
take was held to be not constituting saffi- 
oient cause withiu the meaning of S. 5. 
Lim. Act : see A I B 1924 Nag 279. 

11. Ganeeb Dat ▼. Hirde Bihati, AIR 1926 Oadh 

189=82 I 0 484. 

12. Vilhla 7. Bakhya, (1909) 6 N L R 96=1 I 0 

904. 

13. Kamlrnddin MalUk v, Blahuptlya Ohowdhu* 

rani, AIR 1929 Oal 240=119 I 0 383=33 

0 W N 76. 

14. NagIndaaMotUal 7. Ntlajl Moroba, A I R4934 

Bom 399=80 I 0 863=48 Bom 443=26 Bom 

L R 396. 

16. PadamraJ Fbalohand 7. Mitsui Buehan Keaha, 

Limited, AIR 1994 Nag 379=78 I 0 164. 
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jWe are therefore of opinion that the 
appellant.applioant was wrong in relying 
npon the advioe tendered to him by bis 
pleader's olerk and should not have allowed 
himeelf to be misled by that advioe. The 
advioe was given recklessly and without 
dneoare aad attention and as he was in the 
eye of law an agent of the appellant and 
as his negligenoe is the negligenoe of the 
(appellant himself, the appellant must suffer 
!for the negligenoe on his part. The pre- 
sent appeal should have been filed on 17th 
Jane on which date the Court reopened 
after vacation and it not having been so 
ffled till 2ad July and there being no 
sufficient cause shown for the delay in 
^ling it, the appeal cannot be admitted for 
hearing. 

Even if we were to hold that the 
appellant was not aware till 25th June 
that his appeal was time barred and could 
not be called upon to explain the delay up 
to 25th June, we feel that the explana¬ 
tion for delay that has been offered for the 
period between 25th June and 2nd July is 
also of a nature whioh cannot be accepted 
to enable us to condone the delay on his 
part. In the affidavit that was filed with 
the petition of appeal by Mr. Parnorkar it 
is stated that it was on 29th that 
Mr. Parnerkar received a letter from the 
applicant stating that be was possibly 
ooming but not definitely because he was 
ill. It appears that the appellant did not 
put forward his illness as an excuse imme¬ 
diately after he received a telegram from 
Mr. Parnorkar on 25th. The letters address, 
ed to Mr. Parnerkar are not on record. 
The certificate of illness from a native 
physician that has been filed on record is 
dated 6th July 1935. It was evidently 
obtained after the appeal was filed and it 
has been bronght to onr notice that the 
physician who granted the certificate has 
eoored out the word "bamare” in the oerti. 
ficate thereby indicating that he does not 
4ay that the appellant was under his treat, 
ment. A certificate obtained from a 
native physician some time after the 
appeal has been filed in which the physi¬ 
cian himeelf does not say that he treated 
the patient is of no evidentiary value and 
cannot be relied upon. We are not there, 
fore satisfied that the appellant wassnffer. 
ing from illness of sneh a nature as would 
prevent him from ooming to Nagpur imme. 
diately after 26th for filing the appeal. 
IWhen the -time for filing the appeal has 
198B N/31 St 33 
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0D09 passed, a very valuable right is 
secured to the successful litigant and the 
Court must therefore be fully satisfied of 
the justice of the grounds on which the 
appellant seeks to obtain au extension of 
time for attacking the decree and thus 
perhaps depriving the successful litigant of 
the advantages which he has obtained : 
30 Bom 329*® at p. 330. 34 Cal 216*^ at 
p. 221 and 14 Lab 656.*® 

It is the duty of a litigant to know the 
last date on which ho can present his 
appeal, and if through delay on his part it 
becomes necessary for him to ask the 
Court to exercise in bis favour the power 
contained in this Section the burden rests 
on him of adducing distinct proof of the 
sufficient cause on whioh he relies : 41 
Mad 412*® at p. 417. We have shown 
that the appellant in this case has failed 
to make out sufficient cause for the indul* 
genoe claimed by him. It is regrettable 
that we have to take this view in a case 
in which the interest involved is very sub¬ 
stantial and the appellant was asked by 
this Court to pay a court fee stamp of the 
value of Bs. 500 or more whioh he has 
paid. The period for preferring an appeal 
cannot be extended simply because the 
appellant's case is hard and calls for 
sympathy, nor will the Courts extend the 
period of limitation merely out of bene, 
volenoe to the party seeking relief. A 
Court in granting the indulgence must be 
satisfied that there was diligence on thel 
part of the appellant and that be was not! 
guilty of any negligence whatsoever; that 
not haying been done in this case the 
appeal mast be held to be time barred. 
The application for condoning the delay is 
thus rejected and the appeal is dismissed 
with costa. Oounsers fee Hs. 100. 

k.b,/r.e. Appeal dismissed. 


16. EarsoDdas Dharamse^ v. dangabai, (1906) 80 
Bom 839=7 Bom L R 966. 

17. Sarafe Obandra Bose t. Saraswatl Debt, (1907) 

84 Oal 316=6 0 L J 860. 

18. Eanhaya Lai fiardha Bam v. Baldeo Das, 

A I B 1933 Lab 681=146 I 0 46=14 Lab 
666=84 P L B 937. 

19. Etiafanasami ▼. Bamaaami OheUlar, A I B 

1917 P 0 179=943 I 0 493=46 I A 36=41 
Mad 413 (P 0). 
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Vivian Bose J. 

Ahamadali Fakruddin Bohri and 
others — Applicants. 

V. 

Mulla Fidaali SuUanali Bohri — 

Non.applicant. 

Civil Bevn. No. 356 of 1937, Deoidad on 
29th September 1937, from order of 
Second Snb-Jndge, second Class, Nagpur, 

D/. 5th April 1937. 

^ Court-feet Act (1870), S. 7 (jci) (cc)-—P, 
purchaaing house and asking D, a tenant of 
bia prodocosior to attorn to him—Drepudiat- 
ing P’s title, setting up bia own—P serving 
him with notice to vacate and on refusal 
bringing suit for recovery of house/ 
(xi) (cc) held did not apply—Court-feeasbould 
be paid on market value of properly and that 
is the value for purposes of jurisdiction. 

Section 7 (xl) (oo) applies only to suits by land- 
iozd fot reooveiy of Immovable property from bis 
tenant, which Inoludes a tenant holding.ovet 
after the determination of the tenancy. 

fP 182 0 I] 

P purchased a house and asked D who was a 
tenant of hie ptedeoessor to attoru to him, D 
repudiated P’^ title and eat up a title of his own. 
On D oontinuing to eet up hla own title P served 
him with a notice to vacate the premises in the 
event of his not paying the arrears of rent and on 
bis refusal to do so brought a suit for recovery of 
the house from D. The suit was based on title 
and was not one between landlord and tenant. 

Eeld that 8. 7 (xi) (oo), did not apply and 
oourt-fees were to be paid on the market value of 
the property and that was the value for purposes 
of jurisdiotion. P having terminated D'i teuanoy 
because of the right vested in him under B. Ill 
(g), T. P. Act, D ceased to be a tenant and 
beoame a treepaiser ; D having set np an adverse 
title in himself could not be said to be holding- 
over. [P 163 0 1] 

B, R. Mandlekar — for Applicants. 

S. B. Mangrulkar — for Non.applicant. 


Order.—The only queetion I have to 
determine here is whether the euib has 
been properly valued in the lower Court 
for purposes of jurisdiotion. It is argued 
on behalf of the applioants that under 
S. 8, Suits Valuation Act, the value for 
purposes of jurisdiotion is the same as that 
for purposes of court, fees and according to 
him 8. 7 (xi) (oo), Court.fees Act applies. 
That Section applies only if the suit is by 
a landlord for recovery of immovable pro¬ 
perty from his tenant, which inoludes a 
tenant bolding over after the determine. 
tioD of the tenancy. The question then is 
whether the plaintiff claims to be the land, 
lord of the defendants and whether the 
defendants are in faot tenants holding over 


after the determination of the tenanoy. 
In para. 4 of the plaint the plaintiff sets 
forth these facts. He states that he pur. 
ohased the house from two persons under a 
sale deed dated 30th October 1934. Defen- 
dant 1, it appears, was a tenant of the 
plaintiff’s predecessor and the remaining 
defendants are the sons of defendant 1, 
and for present purposes they must be 
treated on the same footing as the first. 
After the purchase, the plaintiff informed- 
defendant 1 of hia purchase and asked him 
to attorn to him but the defendants repu. 
diated the plaintiff's title and set up a 
title in themselves. 

Thereafter the plaintiff twice called 
upon the defendants to attorn by regis¬ 
tered notices, dated 12th April 1934 and 
21sb April 1934, at least those are the 
dates given in the plaint, though lb is- 
apparent from the sequence of events- 
stated in para. 4 that there is some mis¬ 
take. I am told that the correct dates are 
12th April 1935 and 2l8t April 1935. The 
plaint will therefore be corrected. When 
these notices were given the defendants 
still refused to comply with them and con. 
tinned to set up an adverse title. Tbo- 
second notice dated 21st April 1935 also 
calls upon the defendants to vacate the> 
premises in the event of their not paying 
np the arrears of rent. Consequent on 
this refusal to vacate the plaintiff has 
instituted this suit. It is not clear from 
the plaint whether the suit was instituted 
in the character of a landlord against a 
tenant holding over or in the character of 
an owner of the property against a tres¬ 
passer who was setting up an adverse title. 
This was cleared up on 5tb August 193& 
when the plaintiff stated that his suit was^ 
based on title and was not one between a 
landlord and a tenant. I quite agree that 
the plaintiff cannot be allowed arbitrarily 
to bring a suit in one character when tba 
facts show that he obviously has been 
olaiming in another. The question is whe¬ 
ther the facts disclose one set of affairs or 
the other. 

Under S. Ill (g), T. P. Act, a tenanoy 
determines by forfeiture, if the tenant 
renounces his character as such by setting 
up a title in himself and the landlord gives 
him a notice in writing of his intention to 
determine the lease. The plaint clearly 
sets out that the defendants had set up an 
adverse right in themselves ever since his 
purchase and continued to do so in spite of 
his notices. It also states that in the notion 
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dated 2l8b April 1935 there is a olear 
intimation to them to vacate the premises, 
which of coarse can only mean that he 
has made up his mind to determine the 
tenancy. The fact that an option is left 
to the defendants to continue as tenants 
by paying up the arrears of rent can make 
no difference to this, for, if they do nob 
choose to exercise the option given to 
them, then, the condition of forfeiture 
obviously obtains. In the circumstances, 
it is olear from the facts given, coupled 
with the statement made on 5th August 
1936, that the plaintiff had determined 
his tenancy beoauBe of the right vested in 
him under 8. Ill (g). In those oiroum. 
stances the defendants ceased to be ten. 
ants and became trespassers. When a 
person is a tenant holding over he con. 
tinnes in his character as a tenant and the 
law implies a contract of tenancy which 
the parties have nob actually made. This, 
of course, cannot obtain when the tenancy 
bae been determined because the tenant 
sets up an adverse title in himself and 
refuses to consider himself a tenant. That 
being so, the lower Court rightly decided 
that 8. 7 (xi) (oo), Court.fees Act, does 
nob apply. If it does not apply then the 
other alternative comes into operation, 
viz. that oourb.fees musb be paid on the 
market value of the house and then that 
becomes the value for purposes of jurisdic¬ 
tion. The matter has therefore been rightly 
decided by the lower Court and I dismiss 
the application with costs. Counsel's fee 
Bs. 20. 


R.M./r.k. 


Application diimissed^ 
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Stone 0. J. and Vivian Bose J. 

Kcthao Bao Bapnrao and another — 

Defendants — Appellants. 

V. 

Sadasheorao Dajiba — Plaintiff — 

Bespondent. 

Second Appeal No. 360 of 1934, decided 
on 22Dd October 1937, from appellate 
decree of Disb. Judge, Balpur, D/. 21eb 
April 1934. 

■ (a) Sacond Appaal—AUagatien at lo eatia 
ar eamiaunitp caanet ba challaDgad for lirt| 
liMa la aaaond appaal at tiaga of argiimaat. 

In a ooostry like India when ihe people an to 
■Bttnnly oommnnlij-ooneolooa and whan the 
Matt Of oommnnlty to whlob a man balonga, 
not only bla loelal atatna bat that ol bit 


family, il an allegation about tbe caste or com¬ 
munity does not prodnoe an immediate retort, it 
ia too late to oballenge it at tbe stage of argument 
in second appeal. [P 164 0 2] 

^ (b) Hindu Law — Applicability — Maba- 
raehtriane in Cbhattisgarh - Law applicable 
to Hindus in that locality is not Mayukha. 

It is beyond doubt hlstorloally that a race or 
tribe of people known as Maharashtrians were not 
in Ohhattisgarh in 0. P, first, and even now are 
not so numerically or politically predominant in 
that tract as to justify the inferenoe that they 
nave so impreseed their particular phase of Hindu 
Ideas and usages upon the people as to make the 
Mayukha the prevalent law of the looalityso fat as 
UlndUB resident there are oonoetned. [P leg C IJ 

(c) Hindu Law - Lex loci ol Central Pro- 
Vinces ~ Determination. 


It is impoEsibla to make a sweeping assertion 
that this or that is the lex loci of the Central 
Provinces as a whole without finding out whether 
the influences at work which impressed them¬ 
selves upon a particular locality to snob an extent 
as to make them tbe predominating factors in 
determining its law and usages, were also at work 
elsewhere and were equally euccesefuJ. 


[P 166 0 2) 

(d) Hindu Law*-Succe8sion~Succe««ion U 

lo be determined according to personal law 
of deceased-Principle to determine law in 
case of migration stated. 


The law of suooession is lo any given case to be 
determined according to the personal law of the 
individual whose suoceseion is in qneetion. Prima 
faoieany Hindu residing in a particular province 
of India is held to be subject to tbe particular 
dootrinoB of Hindu law recognized In that pro¬ 
vince. But this law is not merely a local law. 
It becomes the personal law, and part of the 
Btatns of every family which is governed by it; 
consequently where any such family migrates to 
another province governed by another law it 
carries its own law with it. Of course if nothing 
is known about a man except that he lived in a 
oertain plaoe, it will be assumed that bis personal 
law is tbe law which prevails in that plaoe. In 
that senee only is domioile of importance. But if 
more is known, then In aooordance with that 
knowledge, his personal law must be determined, 
unleEB It can be shown that be has renounoed his 
original Jaw in favour of tbe law of tbe plaoe to 
wbiob be migrated. So great is tbe tenacity with 
wbiob Hindus hold to tbelr anoient usages and 
follow their ancient traditions and oostoms that 
mere length of time in Itself makes no dlfierenoe : 
Cate law re/erred. [p 166 0 1] 


(a) Hindu Law— Texts — Commaotarias — 
Value of. 


Commentaries on Hindu law are only oom- 
mentaiies. They do not enact; they explain and 
are evidence of the oongerles of castoms wbiob 
form tbe law i A I B 1931 P C 69, Foil, 

(P 167 O 2] 

^ (I) Hindu Law*~Sehoob of law—Banaraa 
and Bombay Schools—Mabarasblriao in C. P« 
— Exact origin of family not Iracaable — Ha 
is gevoroad by Bombay School : A I S 1930 
Nag 867^183 J 0 907, Overruled, 

Wbetavsr a family li found ollnglng to Ita 
Indlvidoalltj and ratainlng Ita Identity as Madia- 
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rashtriao, It mast be preromed aotll the contrary 
iaahowo that it bailed from the race or gcoapof 
oeople known as MaharaebBrians and oarried the 
law of Maharashtra with them. Therefore a 
Maharashtrian Brahmin reeident in the Central 
Provinces is to bo governed by the Bombay inter- 
oretatlon of Mttakehara when migration is not 
proved in the eenee that exact origin of the family 
oannot be traced : A 7 R i930 Nag 
907 Overruled ; Obiter %n A 1 B 
Dissent. : C« lav, rsferred- , , 


D. N. Chondhuri — for Appellants, 

M E. Bobde — for Respondents, 

Stone C, J.—I have had the advantage 
of pernaing the judgment abont to be deli¬ 
vered by Boae, J. It I may say ao. this 
judgment is so weighty and laoid an exposi- 
tion of the branch of law in question that 
it is not neoeaaary for me to add anything 
except to say that I agree with it. 

Vivian Bose J.—The qneation in this 
appeal is whether a Maharashtra Brahmin, 
resident in the Central Provinces, is to be 
governed by the Bombay or the Benares 
interpretation of the Mitakahara when 
migration is not proved in the sense that 
the exact origin of the family oannot be 
traded. The property in dispute which is 
situate in Chbatiagarh in the Central Pro. 
vinoes belonged to one Madhobhat. He 
diedl caving two daughters. Mt. Salubai and 
the plaintiff. Mt. Mainabai. Salubai mort. 
gaged her half share to the defendants 
on 22nd July 1921 and the mortgagees 
obtained a final decree for foreclosure 
against Salubai's daughter, Salubai then 
being dead, and obtained symbolical pos. 
session. Mainabai now sues for a deolara. 
tion that Salubai having died the property 
has paased to her by survivorship. If the 
Benares view obtains, then she must suo- 
oeed, but if Madhobhat was governed by 
the Bombay law then the plaintiff’s suit 
must fail. Therefore what I have to deter, 
mine is whether the Bombay or the 
Benares interpretation of Mitakahara is to 
apply. Mt. Mainabai was a party to the 
previous litigation and she oarried the 
matter up to the Judicial Commissioner’s 
Court where it was decided that as Maina. 
bai’s share was not mortgaged, she oonld 
not be affected by the suit, and so the 
suit was dismissed against her and the 
question of her rights including the ques. 
tion now at isane, was left at large. The 
judgment is not clear on these points but 
that is the interpretation wbiob both sides 
accepted in their pleadings and it was the 
assumption on which the appeal was 
argued before us. 


It appears from para. 3 of the appellate 
judgment in the previous suit. (Ex. D-8) 
that the proceedings were conducted there 
on the assumption that Madhobhat was a 
Maharashtra Brahmin and this also seems 
to have been the assumption thronghout 
the present litigation though it was denied 
before us by tbe learned counsel for the 
plaintiff-respondent- We find for instance 
that the defendants made the following 
statement on 8th March 1932 : 

That tbe family of Dadaji Joehi migrated from 
Bombay Preeidenoy and they beiog Maharaebtra 
Brabmlne their family is governed by the Bombay 
School of law. 

The plaintiff's reply to this was : 

It is denied that tbe plalntifi or her anceatotfl 
were governed by tbe Bombay Sohool of law. 
They were not pereone who migrated to these 
Provinces from the Bombay Presldenoy but they 
were governed by the lex loci namely the 
Mitakshara. 

It will be seen then that the defendants 
made two distinct assertions in their 
statement, namely (1) that the family had 
migrated from the Bombay Presidency, 
and (2) that they were Maharashtra 
Brahmins. The plaintiff when replying 
to this did not challenge the second asser. 
tion though he did the first, and this seems 
to have been the position in the lower 
Appellate Court as well, for tbe learned 
Judge writes as if this was an accepted 
fact. After bolding that migration had 
not been proved he continued : 

The fact that the plaintifi’e families are Maha* 
rashtra Btahmlne and bad settled in Berar still 
does not make them as governed by tbe Maynkha. 

Id a country like India where tbe people 
generally are so intensely oommnnity.oona- 
clous and where the usual reply to the 
question 'who are you', is not a name but a 
caste, we have no doubt that an allegation 
of this kind would have produced an 
immediate retort if outrue. The question 
is of such vital importance to them. Whe¬ 
ther a daughter gets a limited interest or 
an absolute estate is only a side issue, but 
the caste or oommunity to which a man 
belongs: that is an entirely different 
matter. It affects not only his social status 
but that of his family. It affects their 
dinings and their marriages and their 
deaths ; it affects their social and religious 
customs and beliefs, and in a sense even 
what they conceive to be their life after 
death. I therefore think it is now too late 
to ohallenge through the mouth of counsel 
at the stage of argument in second appeal 
tbe assertion that Madhobhat was a 
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Maharashtra Brahmin. Conseqaently what 
I have to determine is exactly what that 
phrase connotes. It is clear that it cannot 
mean one of the original residents of the 
locality, for, it is historically inoontrover. 
tibie that the place where this family 
resides and has its domicile, namely 
Chhattisgarh. is not and never has been 
known as Maharashtra, though the Maha. 
rattaa did penetrate as far as that and 
were in power there for a short time ; in 
fact the British obtained this stretch of 
land from them. It is equally beyond 
doubt historically that a race or tribe 
of people known as Maharashtrians were 
not there first, and even now are not 
so numerically or politically predominant 
in this tract as to justify the inference 
that they have so impressed their parti. 
Icular phase of Hindu ideas and usages 
upon the people as to make that the 
Iprevalent law of the locality so far as 
Hindus resident there are concerned. Their 
advent to this part of India can be traced 
to comparatively modern times, and 
though it is possible that a few stray fami. 
lies may have been there even in the 
earliest times, they could not have come 
. except as immigrants. 

Whatever else the term Maharashtra 
may mean, it must connote either a geogra. 
phioal entity or a race or tribe of people. 
If it is clear that Ohhattisgarh was never 
known as Maharashtra, and if it is equally 
beyond doubt that a race or tribe of 
people known as Maharashtrians never 
Inhabited this area as a race or tribe, then 
it follows that any Maharashtrian who 
was found in these parts must have come 
as an immigrant, either be himself or bis 
ancestors, and the fact that bis family has 
retained its individuality intact as Maha* 
rasbtrlans must mean that they have not 
been absorbed into the partionlar strata of 
Hindu society prevalent and predominant 
in the locality. It must mean that they 
have carried with them their own law and 
their own neages from wherever it is 
that they came and preserved them as 
oarefolly ae they have their own identity. 
Another, thing ie also clear. These pro. 
vlnoee were not either a geographical or a 
political unit till the advent of the British, 
nnd even then were not taken over whole. 
iAle, bat were slowly amalgamated by the 
Addition of tracts of territories from time 
to time from different persons and for 
AUferenl reasons. On the other band 
Hlndo religion and onltnre, its laws and 
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traditions, with its varying nsages and 
differiug mterprctations, bad crystallised 
as entities long before this time. There, 
fore we have to visualise the scene as it 
existed before the British Era. It does not 
follow that the ideas then prevailing in 
one section of the area now known as tbe 
Central Provinces were equally prevalent 
in another. It is imposssible to make a 
sweeping assertion that this or that is tbe 
lex loot of the Provinces as a whole with, 
ont finding out whether tbe infiuenoes at 
work which impressed themselves upon a 
particular locality to such an extent as to 
make them the predominating factors in 
determining its law and usages were also 
at work elsewhere and were equally sue. 
oessful. 

The origin of the term Maharashtra is 
obscure. Bussel in bis Tribes and Castes 
of the Central Prcivinces, Vol. 4. p. 129, 
is of opinion that tbe balance of authority 
favours tbe view that it was tbe native 
name of Bombay and that it was derived 
from that of tbe caste which resided there. 
He quotes Wilson in support of this. On 
tbe other band be puts forward an alter, 
native theory which be considers less pro¬ 
bable, namely that it is a corruption of 
Maba Basbtrakuta and came to be so called 
after tbe Basbtrakuta Bajput Dynasty 
of the 8tb and 9cb Centuries. His objeo. 
tione to this alternative view have weight. 
He points out that countries or tracts are 
seldom named after ruling dynasties and 
also that the name Maharashtra was 
known in tbe 3rd century B. C. long before 
tbe Basbtrakutas became prominent. As 
against this, is tbe fact that countries often 
receive tbe names of tbe races who inbabifr 
them. Tbe name India itself is tbe most 
prominent illustration of that; the laud of 
the Hindus. Gajarasbtra or as it is now 
known Gujrat, tbe country of tbe Gujars, 
and Sanrashtra or Surat, tbe oonntry of 
tbe Bauras, are other examples but none 
of this is ooDolusive and no historian of 
repute seems to be willing to commit him. 
self to a definite oonolosion. See Cam. 
bridge History of India, pp. 602 and 603 : 
Tbe Imperial Gazetteer of Indiii, p. 439 ; 
Grant Duff’s History of tbe Mabrattas 
(8. M. Edward’s Edition, 1931) Vol 1. 
pp. 42 and following. The question is also 
oomplioated by a large outflow of pro. 
paganda in wbiob tbe Mabrattas have 
been putting forward olaims to Bajput 
origin with growing InsisteDoy, and the 
matter baa been litigated in tbe Conrte on 



166 Nagpnr Keshao Eao v. Sadasheorao (Vivian Bose J.) 


A. I. R. 


more than one oooasion. Bee 48 Mad li^ 
where suoh claims were doubted and 62 
Bom 497^ where they were accepted. In 
this state of uncertainty, I feel it is im- 
possible to decide this case on historical or 
ethnographical grounds. In fact, as Mad» 
gaonkar J. remarked at p. 502 of the 
Bombay decision just cited : 

The difficulty ia bo great aa perhaps to justify a 
doubt If the ordinary Courts of law are fitted to 
decide suoh questioue uolesa the Legislature ia 
prepared to lay down general rules for application 
In oases suoh as the present. 

All we can hope to do here ia to evolve a 
sound working rule which will fit in with 
the customs, ideas, and feelings of the 
peoples it is to affect and at the same time 
conform to general legal principles. These 
general principles have often been ex¬ 
pounded by their Lordships of the Privy 
Council. In 16 N L R 187® at p. 189 
they state : 

It is absolutely settled that the law of suooes* 
eioD is io aoy given oaee to be determioed aooord- 
log to the personal law of the individnal whose 
Buooeasion is la question* 

Then they quote a passage from Mayne’s 
Hindu law which is to the following effect; 

Prima facie any Hindu residing in a particular 
province of India is held to be subject to the 
particular doctrines of Hindu law recognized In 

that province.But this law ia not merely 

a local law. It becomes tbe personal law, and 
part of tbe statue of every family which is gov¬ 
erned by it : consequently where any euoh family 
migrates to another province governed by another 
law, it carries its own law with It. 

After this their Lordships proceed: 

Of ooursa, if nothing is known about a man 
except that he lived io a oertain place, it will be 
assumed that his personal law la the law which 
prevails in that place. In that sense only is 
domlolle of Importance. But if more le known, 
then In aooordanoe with that knowledge his per¬ 
sonal law must be determined, unless it oao be 
shown that he has reaounoad his original law in 
favour of tbe law of tbe plaoe to which be 
migrated. 

In an earlier case in 29 Gal 433,^ their 
Lordships remarked at p. 452 that : 

The tenacity of suoh ouetoms, even under the 
strain of migration, has been repeatedly reoogoized 
by the law in questions suoh as the present. 


1. Maharaja of Kolhapur v. Sundaram Ayyar, 
(1935) 13 A I R Mad 497=93 I 0 705=48 
Mad 1. 

3. SubraoHambieraov. Radha Hambicrao, (1938) 
16 A1 R Bom 296=113 10 497=62 Bom 497 
=30 Bom L B 692. 

3. Balwant Reo v. Baji Rao, (1991) 8 A I R P C 

69= 67 I 0 646=47 IA 313=48 Oal 30=16 
N L B 167 (P 0). 

4. Parbati Kumari Debi v. Jagadts Cbuoder 

Dhabal, (1903) 39 Cal 433=39 I A 82=6 
OWN 490=8 Bar 305 (P 0). 


Aooordingly the question being primarily one of 
personal as distinguished from geograpbioal ous- 
tom it is of the first Importance to inquire into 
the origin of tbe family. 

Migration iu that case had been more 
than a hundred years back (sea p. 440); so 
far back indeed that all that the parties 
had to go on was tradition, and yet the 
learned Judges of the High Court whose 
judgment was upheld remarked that once 
migration is established 

strong proof is required from the person making 
the assertloD that they have abandoned the one 
and adopted tbe other. (See p. 440.) 

Bo great is the tenacity with which 
Hindus hold to their ancient usages and 
follow their ancient traditions and customs 
that mere length of time in itself makes 
no difference. In 29 Cal 433,^ as I have 
observed, the migration was over 100 
years back and tbe family bad settled down 
in its new environment for four genera¬ 
tions. In 2 M I A 132® it was six genera, 
tions. In 50 Cal 898® eight or nine 
centaries had elapsed and in 50 Gal 370^ 
four centuries. In 12 M I A 81® it was 
"many generations ago" and their Lord- 
ships remarked that . ,. an adherence to 
family usages is a strong oriental habit" 
and that "generally the love of them , 
increases with their long prevalence." 

Bearing this in mind what is tbe signi- 
fioance of a family continuing to call itself 
Maharashtrian even though settled in a 
land which is not Maharashtra and among, 
what for these purposes may be termed, 
an alien people? What do we mean when 
we refer to a man in this connexion, as a 
Chinaman or an Englishman or a Maba- 
ratba or a Bengali? Surely this : that it 
indicates bis racial origin, using tbe word 
"racial" in a loose and popular sense; that 
it shows either that bis ancestors ori¬ 
ginated in the geograpbioal area from 
which hie racial or tribal name is derived 
or that be belongs to a particular racial 
group or at any rate to a particular com- 
munity. This ia especially so among 
Maharashtrians who are not one wbit 


6. Rutobeputty Dukt Jha v. Rajuudec Natain 
Rae. (1837-41) 2 M I A 132=2 Buth 1=1 Bat 
161 (P C). 

6. Bamesh Ohaodta v. Mohammed Elabl Buksh, 

(1924) HAIR Cal 383=79 I 0 309=60 Oal 

898. _ , 

7. Barada Prasanna Roy v. Umaksnta Hazart, 
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behind the rest of India in their homoge¬ 
neity and pride of race, in their love of 
their own great traditions and in what 
one might almost term their olanishness, 
using that term in its finer sense. When 
therefore we find the great bulk of Maha. 
rashtrians governed by the view of Mita- 
kshara prevailing in Bombay, what does 
it indicate? Surely this : that these peo. 
pie wherever they came from, whatever 
their origin, carried with them from place 
to place this particular law and that it 
has now become predominant in certain 
parts of Bombay only because they are 
the predominant people there. In fact, 
Bussel and Wilson, whom I have already 
quoted, consider that the term "Maha. 
rashtra" is itself derived from the caste 
which resided there. 

Their Lordships of the Privy Council 
point out in 16 N L B 187® at p. 191 that 
the reason why the Courts in Bombay 
and those in other parts of India • have 
arrived at different results is because of 
the dominating influence of particular 
commentaries and then they explain : 

U must always ba temembered that 
the oommentariaa are only oommeatarlea. They 
do not enaot; they explain and are evidenoe of the 
oongecles of oastoms which form the law. 

Their Lordships then oorreot Drake. 

Brockman A. J. 0., who thought that the 

law been enunciated for the first time 

by a Bombay decision "as if it were a 

etatute. They point out that it was 

nothing of the sort and that it was only 

declaratory of the law as it had existed, 

and quote earlier Bombay decisions which 

refer to the Bombay view of the Mita- 

kshara as in aooordanoa with "pre-existing 

tradition in that Court and in the looal 

profession in Bombay.” It must follow 

from this that the Mayukhadid not create 

the Bombay view and that even though it 

was written by Nilkantb in the 17th oen. 

tury ho merely recited the onetome and 

nsages wbioh be found in vogne around 

him and knowing "the tenacity with which 

oriental races cling to their age-long tradi. 

'Mens it oan only mean that this was 

'Always the law of the Maharashtrians, 

whoever they were, wherever they came 
drom. 

If that is so, than wherever we find a 
lamily ollnglDg to its individoallty and 
ntilning its identity ae Maharashtrian, it 
(host be presumed notil the contrary is 
jwmwn that it hailed from the race or 
VOQp of people known aa Maharaahtrlani 


and carried the law of Maharashtra with 
them; the law which according to the 
reasoning of their Lordships has always 
been their law and which has been as 
characteristic of them as their racial or 
communal identity, as distinct as their 
name. I am fortified in this by the fact 
that not one single case has been cited 
from other parts of India to show that 
any single family of Maharashtrians has 
ever been governed by the Benares school. 
Even in these provinces, beyond Second 
Appeal No. 270 of 1877, there is not a 
single case which is based on an examina¬ 
tion of evidence showing that there is a 
large volume of custom or usage or tradi¬ 
tion in respect of Maharashtrians generally 
in a particular locality, or even in respect 
of any particular family, which makes 
them subject to the Benares view, 

_ The earliest case in the Central Pro. 
vinces dealing with this question was deci¬ 
ded on 26th October 1877. It is Second 
Appeal No. 270 of 1877 and is reported in 
the Columned Digest of Civil Rulings bet¬ 
ween 1802.1877 issued in 1877. The 
report there is scanty, but from the origi- 
nal judgment it appears that the plaintiff 
admitted that the family had originally 
migrated from Western India, but claimed 
that the migration was some three or four 
centuries before the suit and so the family 
must be assumed to have acquired a fresh 
domicile in the Nagpur country, and there- 
fore must be taken to be governed by the 
Benares school. The learned Judicial Com- 
miesioner after referring to an article on 
Nagpur in the Central Provinces Gazetteer 
came to the following oonolusioD ; 

Ik Is tboB clear that even i( tbo Qinda eekllors 
from Upper India came in euffioieot numbers ko 
stamp their religion and laws upon tbo indigenous 
oommunitles (the Gonds)—wblob there Is no 
reason to believe-they were subeequenlly out¬ 
numbered and swamped by a large volume of 
immigration (torn the West and that prevailing 
and obaraoterlstlo element In the population la 
now, and bas been for at least a century, the 
Maratba. Why then should it be supposed that a 
Uaratha Brabmin family, settling among a mainly 
Maratba population, and taking service under a 
Maratba prince, ehould adopt tbe law aod ouetoms 
of a comparatively small body of Hlnduetaoi 
Immigraote? Tbeee Hlnduetaois bad never had 
exolnelve or dominant poeseisloo of tbe ooootry. 
They merely constituted one ontof many streams of 
ImmlgrattoD, directed by a Good prince in to a Goad 
oonotry. It may be presomed that even on tbelr 
first arrival, they bs^ enough to do to bold their 
own, and It would be contrary to reason to sop* 
pose that soaitered onltivating bodies, or even 
oooaslonal Oovarnmant Offioiale and arllMns, sooh 
M made op tbelr nombera, sboold have Impoeed 
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their law, first apoD the ooootcj to which they 
came as bumble settlors (and oot the only settlors) 
and then upon a vastly larger body of conquering 
invaders. I think it probable then that the 
Maratha oonquerors found the country unoccupied 
bv any of the Hindu schools of law and that they 
had no temptation or Inducement to depart from 
their own Codes. 

After this be proceeded to examine the 
evidenoe and found that the bulk of it sup* 
ported the view that the Bombay law 
prevailed among the Nagpur Mabaratbas 
and accordingly applied to Hindu law of 
Western India. This decision then which 
is based on an examination of historical 
records as well as on the evidence pro- 
duoed in that case decides that the lex loci 
in the Nagpur District is the law of 
Western India. Attempts were made in 
later cases to apply this to all Hindus in 
the southern part of the Central Pro. 
vinoes. It succeeded so far as Marathas 
in Wardha were concerned in a case quoted 
in 11 0 P L B 49® at p. 54 bub has since 
been confined to Mabaratbas in the Nagpur 
area only and not to Hindus generally. 
Except for this, the l-x loci in these pro. 
vinoes has been held to be the Benares law: 

2 C P L R 18,^® 11 C P L R 49® and 
14 N L R 82.“ 

The next ruling is Second Appeal 
No. 420 of 1882 decided on 19tb February 
1883. It is reported as case No. 3^ in the 
volume of select oases published in 1886. 
1888. It was accepted there that the 
parties had come from Poona, but the 
learned Judicial Commissioner decided 
as a matter of law, and not on an exami¬ 
nation of evidenoe about ouetom, that the 
ooDolusion of the Bombay Judges was 
wrong. He therefore applied the Henares 
view. This is exactly what their Lordships 
of the Privy Council overruled in 16 N L R 
187 ® The next case is reported as No. 23 
in the same compilation. It is Second 
Appeal No. 159 of 1885 and was decided 
on 30th January 1886. Here again it 
was assumed throughout that the family 
had come from the Bombay Presidency. 
The learned Judicial Commissioner stated 
that there was nothing to show from 
what part of the Presidency they had 
come but “being Mabaratba Brahmins it 
is most probable that they come from the 
Poona District, or the Konkan from 

9. Deorao Zamlndar v. Hi. Sakha Bat. (189S) 11 

0 P L R 49, 

10. Hiralal v. U«. Tanl Bal, (1869) 3 0 P L B 18. 

11. Gaoao v. Beni, (1917) 4 A I R Nag 7=43 I C 

948=14 N L R 82. 


whence most of the Mabaratba popula* 
tion in this Province has come ” He then 
examined the law afresh and after coming 
to the same conoloaioo as bis predecessor 
in the ruling just cited, namely oas& 
No. above followed it Drake Brook, 
mao A. J. C. who followed these deQisioD& 
in 1 N L R 154^® fell into the same error 
and was expressly overruled by tbeir 
Lordships of the Privy Couaoil in 16 N L B 
187.® There is no other deoisi in that 
I know of till A I B 1930 Nag 267.“ That 
was decided after the Privy Council and 
the learned Additional Judicial Commis¬ 
sioners came to the conclusion that the 
Privy Council did nob warrant the view 
that the mere fact that a man is a Maha- 
rattba or a Maharashtra Brahmin meane 
that be is governed by the Bombay school 
of law. They held that persons are pri. 
marily governed by the lex loci of their 
residence and rejected the view that the 
Bombay law is the lex loot of Hindus- 
resident in the southern part of the Pro. 
vince. Consequently they applied thC' 
Benares school. 

With the utmost respect I do not think 
that this is what the Privy Gounoil said. 
As I have already pointed out, they atress- 
the fact that the personal law must be 
applied in every case where it is known, 
and it is only when it is not possible tc 
ascertain that, that the law of the domi. 
oile is applied, and then only as a laafr 
resort, and even then ouly because it is 
assumed that it is the personal law. This 
is the view that I took in 30 N L R 322“ 
and I still think it is right. There is 
however an obiter in that ruling which 
upholds A I B 1930 Nag 267“ on the 
ground that the Benares interpretation of 
the Mitakshara has so repeatedly been 
applied to Maharashtrian residents of th& 
Central Provinces that it has now come to 
be regarded as tbeir personal law by them. 
These remarks were not necessary for the^ 
decision of that case and were made some¬ 
what hastily without a careful examiua* 
tion of the position Now that I have-' 
examined all the authorities, I can only-’ 
find three decisions before the Privy 
Council and one after it on this poiutr. 
The Privy Gounoil would have applied the' 

19. Narajan v. Qovlod Narayan, (1906) 1 N L B. 
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Benares law in 16 N L B 187® if this 
asBomptioD has been oorreot, and the boIu 
tary decision after their Lordships’ rnling, 
namely AIR 1930 Nag 267,*® can hardly 
be said to have changed the current of these 
men’s lives, especially as it has never been 
officially reported. I therefore dissent 
from the obiter in 30 N L E 322^^ and 
would overrule AIR 1930 Nag 267.*® 
The result is that the appeal succeeds. 
The Bombay rule applies and so the 
plaintiff’s claim must fail. The decree of 
the lower Appellate Court is accordingly 
reversed and that of the first Court res¬ 
tored- The costs of this appeal and of the 
appeal in the lower Appellate Court will 
be paid by the plaintiff-respondent. 

v.B.B./r.k. Appeal allowed. 
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Puranik J. 

Municipal Commxttee^ Nagpur — 

Appellant. 

v. 

Batanlal Ganusao Kalar —Respondent. 

Miso. Appeal No. 22 of 19^6 Decided 
on 8tb October 1937, from order of First 
Addl Diet. Judge, Nagpur, D/. 25th Octo¬ 
ber 1935. 

(f) Land Acquisition — Appeal — Land ac¬ 
quired lor Municipatily—Owner of land coo* 
tefting acquisition proceeding* ~ Re(«rence 
under S. 18, Land Acquiaition Act—Durmg 
pendency, owner inatiluting civil auit for 
”*s**ralion that acquiaition proceeding* 
were invalid and obtaining final order in bi* 
favour" Partie* diaeharging Collector—Sub* 
aequeni order of Court awarding damage* 
Agalnat Municipality Municipality held had 
loeu* atandi to appeal from auch order. 

Oeitaln land was acquired by the Qovernmeot 
for a Mnololpallty. The owner of the land con¬ 
tested the aoqalBitloD prooeedioga and did not 
accept the award wbereupon the AcquisltloD Offi¬ 
cer made a reference under B 16, Land AcquiaU 
tloD Act During the pendency of the reference, 
the oaner instituted a civil suit for deotaration 
that the acquisition proceedings were invalid and 
obtained a final order in bis favoor. After this 
order the parties agreed to diaofaarge the Oollector 
who represented the Government from the pro* 
oecdinga. Bubaeqasntly the Oonct pnrportlog to 
Mt under B. 48 of the Act made an order dlrect- 
ihg the Mnnioipality to pay damages to the 
owner. The Mnnlotpality appealed to the High 
Oratl and a prelimltiaey objeotlon was taken 
jut II was only the Secretary of State who oonld 
file an appeal and not the UanlolpalUy: 

Bald (overtnling the objeotlon) that after the 
Uil order declaring the aoqalaliloo proeeadings 
tote invalid the prooeedioga and the veferenee 
toinog therefrom oame to an end. Ater die- 


oharge of tba Collector from the prooeedinga tbo 
only parties before the Court were the owner and 
the Munioipali-y. The patty affected by order 
awarding damages waa Muoioipallcy and it alone 
had the locus etandl to file an appeal. 

, [P no G i;P 171 C 1} 

(b) Land Acquisition Act (1894). S. 48 — 
Proceedings and reference under S 18 com. 
Ing to end by reason of dedoraiion that 
they were invalid—This does not amount to 
voluntary withdrawal by Government •— 
Even assuming that it does, Civil Court baa 
no jurisdiction to award compensation under 
S, 48 (2). 

Section 48 contemplates a voluntary with¬ 
drawal by Government before poasession is taken. 
It Is not intended to cover a case In wbioh there 
Is no such withdrawal but the proceedings came 
to an end as they were found to be invalid In 
suoh a caee the prooeedinga automatically drop 
and the aggrieved party is left to choose hie 
remedy in ordinary Civil Court agamst the party 
who committed the wrong againat it. Even 
aseuming that aa a result of the declaration by a 
competent Civil Court that the original award 
waa invalid the Government abandoned the pto- 
oeedioga which amounted lo withdrawal though 
not voluntary, B. 48 doee not at once vest the 
Civil Court with juriediction to determine the 
oompen»ation payable to the owner for the loss 
oooabioned to hicn by the proceedings. The power 
is given to the Collector under 8. 48 (3). 

IP 171 0 2; P 172 0 1. 2], 

W. 8. Barlingo — for Appellant. 

W. H. Dhabe — for Respondent. 

Order. The facts of the case briefly 
are: The Municipal Committee, Nagpur, 
wanted to acquire a piece of land on which 
stood some structure and moved the Gov- 
ernment for acquisition in the usual course. 
Batanlal, the owner of the property, 
appeared before the Land Acquisition 
Officer and contested the proceedings. 
Ha did not accept the award with the 
result that the Land Acquisition Oflloer 
naade a reference bo Civil Court under 
S 18, Land Acquisition Act. During the 
pendency of these proceedings, the owner 
of the property instituted a civil suit 
against the Municipal Committee and the 
Government for a declaration that the 
land could not be acquired and the pro- 
oeedings for acquisition were invalid, Civil 
Suit No. 163 of 1930. The suit was decreed, 
and an appeal filed by the Municipal Com. 
mittee against the deoieioo also failed. 
The Municipal Committee did not prefer 
a second appeal. As the owner cf the 
bouse instituted a civil suit for a declara¬ 
tion that the acquisition proceedings were 
invalid, the Additional District Judge 
before whom the reference oame up for 
investigation and decision stayed bis hand 
till the deoision of the suit and the appeal. 
After the deoision In first appeal, tbO' 
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Collector through his pleader stated before 
the Court that he should be discharged 
from the proceedings. The owner of the 
house agreed to discharge him and 
the Court passed an order on 26bh Com¬ 
ber 1934 discharging the Collector, By 
this time the Municipal Committee had 
not decided to drop the proceedings and 
•was still considering whether a second 
appeal should be filed. The Additional 
District Judge therefore adjourned the case 
to 11th January 1935. On llth January 
1935, the Municipal Committee stated to 
the Court that it was decided not to file a 
second appeal. On llth January 1935 
the position thus was that the owner of 
the house. Ratanlal. had obtained a final 
order in his favour that the land acquisi¬ 
tion proceedings started by Government 
were invalid. 

The reference that arose out of tnese 
proceedings and which was then pending 
before the Additional District Judge came 
to an end and the Additional District 
Judge should have in the ordinary course 
dropped the proceedings, but the owner of 
the bouse filed an application requesting 
the Additional District Judge to award to 
the owner compensation against the Muni, 
oipal Committee, Nagpur, for wrong dona 
by the proceedings and damages on account 
of the dismantling of the house that stood 
on the site. He claimed Bs. 875. This 
application was resisted by the Municipal 
Committee and it was urged that the 
Court had no jurisdiction to enquire into 
the question of damages and costs. The 
learned Additional District Judge by 
his order dated 25th October 1935 held 
that the Court had jurisdiction to deter¬ 
mine the amount of compensation pay- 
able to the appellant on account of 
damages sustained and to allow the 
amount with costs of the proceedings 
in his Court but it could not allow the 
costs incurred in the Collector’s Court. The 
'Court came to this oonolusion on its inter, 
pretation of S. 48, Land Acquisition Act. 
The Court finally awarded Bs. 194.14,0 to 
the owner of the house and directed the 
Municipal Committee to pay the same to 
the owner of the bouse. This petition of 
appeal or revision is filed against this 
order by the Municipal Committee, Nagpur, 
through the Collector, Nagpur. This case 
is registered in this Court as MisoellaDe- 
OU8 Appeal No. 22 of 1936. It was filed 
as an application for revision under S. 115, 
Civil P. 0., by the Municipal Committee, 


Nagpur, by its Secretary through the Col. 
lector. The Deputy Commissioner, Nagpur, 
endorsed thereon “forwarded”. The peti¬ 
tion was presented in this Court by the 
agent of the Munioipal Committee on 7 th 
December 1935 with a power of attorney 
in his favour by the Munioipal Committee. 
Later on, he filed a fresh power on 9bh 
December 1935 from the Deputy Commis- 
sioner, Nagpur, authoriziog him and Mr. 
Barlinge to file the petition and conduct 
the same. On the motion hearing it was 
registered and admitted as a misoellaDeous 
appeal. 

A preliminary objection is raisad by the 
respondent that this appeal by the Muni- 
oipal Committee is incompetent. It is 
argued that in all oases under the Land 
Acquisition Act. the Secretary of State is 
the proper party and he alone can file an 
appeal or revision and the Corporation or 
the Committee at whose instance the 
acquisition is made has no locus standi. 
Heferenoe was made to S. 50, Land Aoqui- 
sibion Act and 9 Lah 667* and 7 N L B 88.* 
I am of the opinion that neither 8. 50, nor 
any of the oases cited, have any bearing 
on the facts of the present case. I have 
stated the facts fully iu paras, 1 to 4 of this 
order and it will be clear therefrom that as 
soon as the owner of the property obtained 
a final declaration through Civil Court 
that the land acquisition proceedings were 
invalid, the proceedings and the reference 
arising therefrom came to an end. During 
the pendency of the reference, all parties 
agreed tc discharge the Collector who 
represented the Government from the pro¬ 
ceedings and Government thus ceased to 
be a party to the proceedings on and after 
26th October 1934. Thereafter the only 
parties before the Court were the owner of 
the property and the Munioipal Com¬ 
mittee, Nagpur, on whose behalf the pro. 
oeedings were started. On lab November 
1935 the owner of the property asked the 
Civil Court to award damages and costs 
against tha Municipal Committee, Nagpur, 
and the Court purporting bo act under 
S. 48 of the Act has awarded the same 
against the Municipal Committee, Nagpur, 
by its order which is the subject matter 
of this appeal or revision. The party 
affected by the daoision is the MunioipAl 

1. OoUeofcot aad Ohalrmao, Dlattlok Board, 

ranwala v. Hica Nand, (1929) 16 A I B 1^*1* 
10=1 U I 0 477=9 Lah 667=39 P L R 268. 

3. Colleotor of Akola v. Aoand Rao, (1911) 
7 N L R 88=11 1 0 690. 
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Commifefcee, Nagpur, and nofe tha Oolleotor 
representing the Government, and in the 
peculiar olroumstanoes of the ease, the 
Municipal Committee, Nagpur, alone could 
move this Court. 

The said Committee filed this petition 
as an application under S. 115, Civil P. 0., 
and contends that the Court below acted 
without jarUdiotion. Though this ease is 
registered as an appeal, counsel for the 
Municipal Committee still persists in say. 
ing that it should be treated as a revision, 
and in the alternative it is argued that if 
it be considered necessary that the appeal 
or application for revision should be filed 
by the Collector as representing tha Gov. 
ernment it may be treated as so filed on 
9th December 1935 when the Collector 
authorized its filing. In 7 N L R 88^ it 
was laid down that the Collector is the 
agent of Government and an application 
or appeal filed by him is for all practical pur. 
poses filed by Government and oan be dealt 
with as such. If the decision of the Court 
below be regarded as an award, and if it 
be necessary that an appeal ought to be 
filed by Government against it, the pre. 
sent petition oan undoubtedly be treated 
as an appeal filed on 9th December 1935, 
and it is within time, bat I prefer to hold 
that the Government represented by the 
Oolleotor was discharged from the pro- 
oeedings on 26th October 1934 as per 
order of the Court of that date in the 
order sheet and that thereafter rightly or 
wrongly the only parties before the Court 
were the owner of the property and the 
Municipal Committee and the former has 
succeeded in obtaining an order against 
the latter wbiob is the subject.matter of 
dispnte before this Court. The Municipal 
Committee, Nagpur, could under the oir. 
oametanoes move this Court, in revision 
and as the order that has been passed by 
the Court, tbongh purporting to be one 
under 8. 48 of the Act is, as I will show 
later, without jurisdiction and interfer. 
enoe in revision is justified. I overrule 
< the preliminary objection. 

The procedure adopted by the lower 
'Court is not at all jnstified by law. At 
the instance of the Municipal Committee, 
•Nagpur, the Government started land 
'^acquisition proceedings of the property 
'belonging to the non-applicant (respon. 
•dent) and gave an award. As the owner 
*of (be house did not accept the award but 
•asked for a reference, the Collector made 
<kha reference under B. 18, Land Acqui. 


sition Act, but thereafter the owner 
obtained a decision that the land aoquisi. 
tion prooaadiogs started by Government 
were invalid. This decision was bind, 
ing on all parties including Govern, 
ment. The necessary oonsequenoe of this 
decision was that the Land Acquisition 
proceedings and the reference under S. 18 
terminated and tha Additional District 
Judge became fuootus officio. He had no 
jurisdiotion thereafter to entertain any 
application from tha owner of the house 
and award him damages and costs as be 
purports to have done under S. 48, Land 
Acquisition Act. The learned Additional 
District Judge’s interpretation of S. 48, 
Land Acquisition Act is erroneous on the 
face of it. He contends that as the Gov¬ 
ernment has abandoned the acquisition as 
a result of the civil suit by which the 
acquisition proceedings were held to be 
invalid, it must be deemed to have with¬ 
drawn from the acquisition and therefore 
compensation oan bs awarded by him 
under S. 48, Land Acquisition Act. S. 48, 
Land Acquisition Act runs thus : 

46 (1). Exoopt io tbd case provided for la 8. 36, 
the Goveromeat shall be at liberty to withdraw 
from the aoquiBitloa of aoy land of whloh posses, 
sioo has not been taken. 

(9). Whenever the Government withdraws from 
any euoh acquisition, the Colleotor shall deter, 
mine the amount of oompeneatiou due for the 
damage sufiered by the owner in oonsequenoe of 
the notice or of any proceedings thereunder, and 
shall pay such amount to the person interested, 
together with all ooste reasonably inoucred by him 
In the proseoution ol the proceedings under this 
Act relating to the said land. 

(3). The provisions of Part 3 of this Act shall 
apply, so far as may be, to the determination of 
the compensation payable under this section. 

It is contended on behalf of the Munioi. 
pal Committee Nagpur, that this is not a 
case in which there is a withdrawal by 
Government as contemplated by 8. 48 of 
the Act, but the proceedings have coma to 
an end by tha declaration granted by the 
Civil Court in Civil 8ait No. 163 of 1930 
and thus the Additional District Judge to 
whom a reference was made became 
funotas officio. I am of the opinion that 
this contention is correct. S. 48 of the Aot 
does not at all oome into play in this oase. 
8. 48 oontemplates a volnotary withdrawal 
by Government before possession is taken. 
It is not intended to cover a oase io whiobj 
there is no such withdrawal, bat the pro¬ 
ceedings oame to an end as they were 
found to be invalid. In snob a oase the 
prooeedings antomatioally drop and the 
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aggrieved party is left to choose his remedy 
;in ordinary Civil Court against the party 
'who committed the wrong against it. The 
Land Acquisition Act does not provide a 
cheap remedy for such a grievance. The 
lower Court failed to notice that the juris¬ 
diction it exercises under the Land Acqui¬ 
sition Act is a restricted one and the Civil 
Court has no right to widen it and act in 
contravention of the provisions of the Act. 
In this parbionlar case there was an award, 
which, not having been accepted, a reference 
under S 18 of the Act was made to deter- 
mine the correct amount of compensation 
payable bat subsequently the award itself 
was declared invalid by a decree of a 
competent Court with the result that the 
reference that was made also terminated. 
I fail to see how S. 48 of the Act can be 
used to justify the action taken by the 
Court below. The said section refers to a 
different case altogether. S. 48 oontem. 
plates a case where Government withdraws 
from the acquisition before possession is 
taken. It then states that in such a case 
the Collector shall determine the amount 
of compensation due for the damages 
suffered by the owner in oonsequenoe of 
the notice of any proceedings thereunder 
and shall pay such amount to the person 
interested together with all costs reasonably 
incurred by him in the prosecution of the 
proceedings under this Act relating to the 
said land. It further states that the provi¬ 
sions of Part 3 of this Act shall apply, so 
far as may be. to the determination of the 
compensation payable under this section. 
PiovisioDS of Part 3 are the provisions 
which deal with references to Court and 
the procedure. 

The language of the section is plain and 
clearly indicates what is to be done by 
whom and when. There must be fir-«tly a 
withdrawal by Goveinment from acquisi¬ 
tion, then the Collector should determine 
the compensation payable consequent on 
such withdrawal and in case the award of 
such compensation is not accepted, the 
party dissatisded with the award may 
apply for reference to Civil Court and on 
suob a reference the provisions of Part 3 
will, so far as may be, apply. I am of the 
opinion that there was no withdrawal by 
Government of tbe acquisition in this ease 
as contemplated by 8. 48 and this Section 
does not come into play. Even assuming 
that as a result of the declaration by a 
oompetent Civil Court that the original 
award was invalid the Government aban- 
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doned the proceedings which amounted to 
withdrawal though not voluntary, S. 48 
does not at onoe vest the Civil Court with 
power to determine tbe oompeoeation pay> 
able to tbe owner for the loss occasioned 
to him by the proceedings. Tbe power isl 
given to tbe Collector under S. 48 (2). It‘ 
is only when the Collector exercises hie 
powers under S. 48 (2) that the person.- 
dissatisfied with his award may apply for 
reference and S. 48 (3) further says that- 
the provisions of Part 3 will apply, so far 
as may be, to such references. The learned 
Additional District Judge has usurped th& 
functions of tbe Collector and has himsslf 
made tbe award under 8. 48 (2). He wa& 
not empowered to do so and has clearly 
acted without jurisdiction. Their Lord- 
ships of the t'rivy Council in 6 M I A 133-^ 
at p 155 state as under : 

WheoeTer juriediocion la given to a Court by an 
Aob of Parliament or by a Regulation in India and' 
Buob jurisdiction la only gives upon certain apeot- 
fled terms oontaiued in the Regulation iteelf it le a 
universal ptinolple that theee terms muet be 
complied with In order to create and ratae the 
jurisdiotloD, (or, if they be>not oomplled with, the. 
juriediotion does not arise. 

The above principle applies to tbe case; 
8. 48, Land Acquisition Act, conferred the 
power on tbe Collector to determine the 
oompensabion after tbe withdrawal and not- 
on the Civil Court. No Civil Court oould’ 
therefore assume jurisdiotion to determine 
it, if it be considered that there was a 
withdrawal. 1 am therefore clearly of the 
opinion that while dealing with a case' 
referred to it under S. 18 of the Act which' 
came to an end automatioally the moment- 
it was held by a oompstent Court that the< 
award out of which the reference wasi 
made was invalid, tbe Civil Court dealing 
with the reference bad no power to deter¬ 
mine the compensation payable to a party 
much less compensation payable to thei 
party for damage suffered in oonsequenoe' 
of she proceedings. Suob power is vested' 
in tbe Collector only in oases of withdrawal) 
by Government from acquisition before 
possession is taken and if the Collector 
makes an award in snob a case and there, 
after a reference is made to Civil Oourk 
that reference can be dealt with by Civil 
Courti but otherwise it has no jurisdiction, 
under the provisions of the Land Acquisi¬ 
tion Act. 

Tbe Court below as soon as it waS' 
appraised of the fact that the award whioh . 

3. Nuaaerwanjee Peatoajee v Meet Mynoodaaia 
Ehao, (1851*57) 6 hi I A 181 (P C). 



19S8 


Abdul Eashid v. Minhazul Hasan Nagpur 173 


fiave rise to the referenoe before it was 
declared invalid ought to have dropped the 
proceedings and returned the papers to the 
Collector. It became functus officio and 
could not entertain at that stage an appli. 
cation from the owner of the property for 
compensation for damage sustained in con. 
sequence of the proceedings taken against 
him. Such an application was not triable 
and should have been rejected. The Court 
below acted without jurisdiction in enter, 
taining the application and passing an 
order in favour of the owner. This is pre. 
eminently a case in which interference 
cither in appeal or an application under 
B. 116, Civil P. C., is called for. I set aside 
the order of the lower Court and dismiss 
the application of the owner 61ed by him 
in the lower Court on Ist November 19.35. 
The result is that this petition is allowed 
with costs. Pleader’s fee Bs 25 which 
will be paid to the Municipal Committee, 
Nagpur, which is held by me to be the 
proper party filing this petition. 

D.s,/r.k. Order set aside. 
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AbdulRaskid Abdulla Khan Musalman 

— Appellant. 

V. 


^^•Syed Minhazul Hasan Naiwuddin 
Musalman and another — Bespon- 
dents. 


First Appeal No. 71 and Miso. Appeal 
^935, Decided on Slat August 
1^87, from judgment of Dist. Judge, 
Wardha, D/. 9th November 1934, 


/'•ctlce — SUj of tuit - Proceediogf 
iUyed by order from AppelUte Court ed* 
lourned from time to time ia view of dote 
llsea for hoering end followiog it—Stev 

? 7***^®** appaM on deta 

following. 


Where piooeedlngi io 'a trial Court are stayed 
by order of the Appellate Court, and the trial 
Court In ooDieqnenoe of euoh an order adJonruB 
the prooeedlDga from time to time in view of the 
date fixed for bearlag In the Appellate Court and 
fwowlog on euoh datei, oooe the matter before 
«he Appellate Court li dtspoeed of and the etay 
order vaeated, and the parties are aware of the 
iome, the date following to which the prooeedlnge 
^Bd adjourned in the trial Court beoomaa effeo* 
ttvo and the partlaa are bound to appear before 
ihe trial Oonrt on inoh date. If any of the 
VMtea (aU to appear on euoh a date, the Court 
will M jUftlflad la prooaadtag czparta agalut 
woh party. p? m C 1.9] 


* (b) Succesiion Act (1925), Part 9, Ch. 1, 
b. 218-EDquiry under Chapter 1—Nature of 
--AeaumptioD regarding one of two religions 
(Christian or Mahomedanj—Effect of — No 
presumption that assumption is correct. 

QueetiooB whether the teetator is Mahomedan 
or Christian, hie relationship and hla disposing 
power over the aubjeot-matter of the will are 
irrelevant in probate proceedings. If in faot on 
fitioh a oontest, the Court proceeds on the aeeump- 
non that the testator was either Mahomedan or 
Christian, or that be was in a parciculat relation¬ 
ship to one of the parties, such aesumptione do 
not In any slight degree raise any presumption 
thereafter that the assumptions are correct. 

* / t c . . [P 174 0 23 

c Succession Act (1925). Part 9. Ch, 1. 
S. 218—Mahomedan—Will disposing of share 
exceeding disposing power — Will can be 
adoiitted to probates 

A Mahomedan will can be admitted to probate 
although it purports to deal with more than the 
share over which the testator has disposing 
power. If however more than that share is dis¬ 
posed of by the will, the position of the executor 
with regard to the excess will be differoot in kind 
from what it would be if the testator bad power 
to dispose of the whole. The Court of probate 
has no jurisdiction to determine any suoh ques¬ 
tion or any other question of title : A I li J 933 
Cal 116 (P C) A I R 1930 Oudh S ?2 : 28 Ram 
6i4; and 9 N L R 132, Foil \ A I R 1928 Rang 
307, Rtf. [P 176 C 2: P 176 0 IJ 

Fida Husain and D. B. Buxy — for 
Appellant. 

D. N. Choudhari and Abdur Eazak 
Khan — for Respondents 1 and 2, 
respectively. 

Judgment.—First Appeal No. 71 of 
1935 and Misoellaneous Appeal No. 45 of 
1935 both arise out of probate proceedings 
taken by Dr. Hasan, tbe non-applicant 
in Miscellaneous Appeal No. 45 of 1935. as 
executor of tbe will of tbe deceased lady 
who had by her will made him an executor. 
The probate proceedings bad a somewhat 
chequered history owing to the fact that 
there was litigation proceedings between 
the caveator and the person propounding 
tbe will with the result that the record in 
the probate proceedings was for a time in 
the Judicial Commissioner’s Court and a 
stay order staying the probate proceed- 
inge was passed on or about 14th April 
1934. On that date the learned District 
Judge in whose Court the probate proceed, 
ings were proceeding was ready to dispose 
of tbe ease which bad reached tbe stage 
that all the applicants’ witnesses had been 
heard and on that date they closed their 
case. Having closed their case, Mr. Nagle 
appeared for tbe non-applioant and said 
that he had received a telegram stating 
that the stay order had been passed. The 
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learned Distriot Judge on that information 
floneidered it undesirable to proceed with 
the case although the stay order had not 
been transmitted to him. He adjou^ed 
the oaae aooordingly to 21sb April 1934, 
and by that date the stay order had been 
received. The matter was adjourned^ The 
learned Judge had also been informed that 
the Judicial Oommiasioner’s Court 'wasdia. 
posing of the matter on lOth August 1934. 
That date was subsequently altered to Slst 
August 1934 and later to 9th October 
1934, and we accordingly find the probate 
proceedings in the District Court being 
adjourned to 25th August 1934. 29th Sep. 
tember 1934 and 3rd November 1934. 

On 9bh October the present non.appli- 
cant was present in the Judicial Com. 
missioner's Court when the matter was 
disposed of and was therefore aware that 
the stay order bad come to an end and 
that the date fixed in the Distriot Court, 
3rd November 1934, was effective. He 
had however launched some other mis. 
oellaneous appeal, and ho says that he 
imagined the miscellaneous appeal would 
involve the retention of the records in the 
Judicial Commissioner’s Court until after 
3rd November 1934, as the miscellaneous 
appeal was fixed for bearing on 14th 
November 1934. That is bis explanation 
for failing to appear on 3rd November 
1934, and for failing to instruct bis pleader 
bo make any sort of representation what, 
soever to the Court. He, knowing that the 
case was fixed for 3rd November 1934 and 
that the stay was at an end and that there, 
fore the Court would take up the case on 3rd 
November 1934, simply left the Distriot 
Court completely at a loss to know why it 
was that no one was appearing for him 
when the case was duly called on. The 
Court went out of its way to send for the 
pleader, Mr. Nagle, who came and said 
that he had no instructions. The Court 
did not then and there pass orders on 
3rd November 1934, but adjourned the 
matter to 9th November 1934 when the 
non.applicant was again absent and judg. 
ment was delivered. 

There was a subsequent application to 
restore the case. That application was 
rejected, and the miscellaneous appeal is 
against that rejection, We see no reason 
whatever to interfere with the discretion 
of the learned District Judge in this 
matter. The non-applicant knew that the 
stay was at an end. He knew that the 
case was liable to be called on and he 
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should have appeared. That disposes of 
the Miscellaneous Appeal No. 45 of 1935 
and leads to a oonsideration of First 
Appeal No. 71 of 1935, which is an appeal 
from the ex parte decree passed admitting 
this will to probate. The learned Judge’s 
judgment is founded upon abundant evi¬ 
dence sufficient to prove the will and its 
due execution and the testamentary capa¬ 
city of the testatrix ; and the attack is 
indeed hardly made along the lines that 
the evidence is inadequate but is made 
along two avenues, one based on the con. 
elusion of the learned Distriot Judge on 
a prelimiuary issue, the other founded 
upon Mabomedan law. To understand 
the first it is necessary to state a few 
facts. The testatrix Mt. Kburshed Samavi 
Begum, was admittedly born a Maho- 
medan. She died, it is said, on the one side 
a Christian, or, as it is said on the other 
side, a Mabomedan. The side, i. e., of the 
non.applicant, which alleges that she was 
a Mabomedan, also alleged that when a, 
little girl she married the noD.applioaDt» 
and having married the non.applicant 
(which marriage, it is alleged, was never 
dissolved), she was not free to marry the 
applicant. The applicant, on the other 
hand, says that the fact of oonversion to 
Christianity dissolved her first marriage, 
if she was ever married to the non.appli. 
cant, that she subsequently married the 
applicant in a Christian Church in Cal. 
outta, and that the child that she died in. 
delivering is the child of that marriage. 
Whereupon the questions are raised: Was 
she a Christian or a Mabomedan ? Was 
she the wife, at the time of her death, of 
the non.applicant ? Had she disposing * 
power over all the property the subject 
matter of the will? The learned Judge 
decided, for reasons which we will consi* 
der a little later, that all these questions 
were irrelevant in probate proceedings 
and consequently put on one side all such 
matters, and assumed, without deciding, 
that she was a Mabomedan and was 
married to the non.applicant. He then 
proceeded to consider the case on those 
assumptions. This was, of course, a per. 
feotly proper proceeding, and does not in 
the slightest degree raise any presumption 
hereafter that that assumption is correct. 

But it is said before us that, having 
assumed for the purpose of determining 
the preliminary iaaues that this woman 
was a Mabomedan and married to the non. 
applicant, the learned Judge had allowed 



1938 


Abdul Bashid v. Minhazul Hasan Nagpur 176 


his judgmenti in bhis matter to be coloured 
by a lot of evidence directed to prove that 
she was a Christian and the wife of the 
applicant. In cur opinion, after reading 
the evidence and reading the judgment, it 
is obvious that the learned Judge has done 
no^ such thing. It is true that at one 
point he uses language which makes one 
think that ha had overlooked the fact 
that be was proceeding on the assumption 
that this lady was a Mahomedan married 
to the non.applioant. It appears in para. 3 
of his judgment beginning with the words 
Mr. Bathak himself understands Urdu " 
and ending up 'from whence it was 
obtained by this Court.” Bub although 
the learned Judge has there used language 
that makes one doubt whether be had 
fully in mind the assumptions under which 
bhis case was necessarily proceeding it is 
also clear from his judgment and from the 
evidence that the witnesses were being 
called to prove the execution of the will. 
And they were proving that this lady was 
a literate lady capable of writing a will, 
and she had written this will, that two 
respectable witnesses, one of whom had 
suggested amendments to the will which 
had been accepted and entered by the 
lady, were present to witness the will, 
that another respectable man went with 
her to the Begistry where she handed 
over the will to the District Begistrar. 
that she was at the time perfectly well, 
that she feared she might die beoaase she 
was expecting a first delivery at an age 
which for an Indian lady is advanced for 
a hrst delivery and she had been warned 

Ju J oo^fioement would be difficult, 
that she in fact underwent a serious opera- 
tlon, not because she had any illness, but 
because she submitted to a Cajsarean 
operation which is designed to enable a 
diflioalt confinement bo be overcome, an 
operation which in some oases, as in this 
proves fatal to the mother bub which 
naually secures, as here, the life of the 
ohlld; and that it was with this danger in 
prospect that she made a will. The will 
in question appears to be the kind of will, 
apart from the faot that it makes no 
mention of the expeoted ohild, which a 
woman, oiroumstanoed as this lady was. 
would be likely to make. There is, of 
oourse, no evidenoe the other way, and it 
■oerns to OB to be obvious that with such 
•rldauee before him, the Judge was jueti. 
flad la arriviug, and indeed oompelled to 
utlva. at the oonoluslon he did. 


The second avenue above mentioned 
raises a point of law. It is said that the 
preliminary issue was disposed of on cer¬ 
tain assumptions. However wrong, how¬ 
ever far from the truth, those assumptions 
were, they control the matter so far as 
this case is concerned. One of the assump. 
bions is that this was a Mahomedan lady, 
and that if she were a Mahomedan lady, 
she could nob leave all her estate to any. 
body by will. It is said that the moat 
she could leave would be a third. 6 Kang 
842 18 relied on for that proposition 
which we are prepared to accept without 
any authority being cited. From that it 
18 argued that this will should not be 
admitted to probate because the effect of 
so admitting it to probate will be to confer 
upon the executor a title to the whole 
estate; that this Probate Court should 
have gone into the question of title, should 
have first of all decided whether the 
testatrix was a Mahomedan, and if it bad 
found that she was a Mahomedan, should 
have proceeded to delimit her share, divid¬ 
ing the estate up into thirds and declaring 
an intestacy as to two.tbirds. In our 
opinion, that is not the position that arises 
in such a case. If a reference is made 
to the Privy Council decision in 33 Cal 
116 it will be found from the obaerva. 
tions at pp. 128 and 129 that a Maho¬ 
medan will can be admitted to probate' 
although it purports to deal with mori 
than the share which the testator had 
disposing power over. If however more 
than that share is disposed of by will, the 
position of the executor with regard bo 
the excess will be different in kind from 
what it would be if the testatrix had 
power to dispose of the whole estate. The 
same point, but more expressly stated, was 
decided in A I K 1930 Oudh 272^ follow, 
ing upon 28 Bom 644.* That case, which 
decided that a Court of Probate is not 
concerned with title, is in oonsonanoe 
with the decision of the Judicial Com. 
miasioner’s Court reported 9 N L B 162“ 

1. E 0 Jeewa v. Yaooob Ally, (1920) 16 A I E 

Bang 907=114 I G 803=6 Bang 642. 

2, Euritttalaln Babadac ▼. Nazbat-ad dowla 
Abbas Hosselo Eban, (1906) 88 Oal 116=82 
I A 244=1 0 L J 694=9 OWN 988=8 Bar 
889 ,P 0). 

8. T. Natbon v. Mrs. A. 8. Natboa, (1930) 17 
A 1 B Oadh 272=128 1 0 220=7 OWN 878. 

4. Oohavaram Nanabhal t. DolatramJamletram, 
(1904) 28 Bom 644=6 Bom L R 966. 

6. Oollan v. Mrt. EUIds. (1918) 9 N L B 162= 

911 0 699. 
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whsrs ifc was dsoidod that a District Court 
in its capacity as a Court of probate has 
DO jurisdiction to determine any question 
of title regarding the property of which the 
will purports to dispose; nor has it jurisdio- 
tion to determine whether the testator bad 
lor had not a disposing power over the 
'nroperty or to go into the question of the 
void or valid nature of such bequests. 
That also seems to us. apart from autho. 
rity, to be clear when one bears in mmd 
the purpose of probata and the history of 
probate. It would be in the highest degree 
inconvenient, in our opinion, to confuse 
these two kinds of dispute. In our opinion 
therefore there is nothing in the second 
objection to the learned Judge’s conclusion 
and the appeal must be dismissed with 
costs, the misoellaneons appeal also being 
dismissed One set of costs. Counsels 

fee Hb. 50. . j • • j 
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Stone G. J* and Puranik J. 

UU Kanman and others — Applicants. 

V. 


Bahoransingh and others — 

Non.applicants. 


Civil Revo. No. 729 of 1935, Decided on 
Ist September 1937. 

S-Civil P. C. (1908). O. 33, R. 1 — PoiieMlon 
of occupancy holding can be taken into con. 
Mideratten — Nature of value of right dia- 

cutaed. 21N LR 98=A I R 1925 Nag 438^90 
I C 949, Overruled. 

PoBseeeloa of an oooapanoy holding oan be 

taken into oonsideration In deciding whether an 

applicant to «ue in forma panperla le posseaeed of 

Ruffiolent means to enable him to pay the oourt- 

fee preactibed by law: 22 N L R 98=4 I R 2925 

Nag 438 -90 I C 04.9, Ovorrulod;(2874)9 Oh 4 

143 and AIR 192? Cal 309, Ref. 

r p 177 a 1- ai 


The position In snoh a case stands as follows ; 
The property in gnestlon is the right wfaioh an 
oooupanoy tenant has in oooupanoy land. That 
tight ia restrloted by the 0. P Tenancy Act and 
may be deeorlbed as being limited to working 
the land, surrendering the land and transferring 
the land to a limited olass In two modes (1) by 
snbletting and (2) by transfer The right of ear. 
render may or may not be valuable. The right to 
tranefer is to a co-tenant and the tenant’s nearer 
heirs, and may or may not be valuable. If It is 
valuable and of snob a value as to exceed the limit 
which a pauper applicant is permitted to have If 
his application is to euooeed obvionsly the appU* 
cation would fall. If It is not so valnable then it 
would Buooeed. Whlob It Is a queation of fact. 

[P 177 0 1, 2] 


B. L. Gupta — for Applicants. 

H. N. Gokhale — for Non.applicants. 


Bahoransingh 

Order of Referenoe. 

Pollock J. — This is an application 
from an order refusing the applioauts leave 
to sue in forma pauperis. The court.fee 
required is Bs. 237 and it is clear that the 
applicants must be held to be paupers 
witbm the meaning of O. 33, B 1, i. e. 
persons not possessed of sufficient means to 
pay this fee, unless an oooupanoy 6eld of 
wbiob they are the tenants oan be taken 
into consideration. In 21 N L R 96^ the 
Judicial Commissioner's Court held that 
the ownership or possession of an ooou. 
panoy bolding does not operate as a bar to 
an applicant's suing in forma pauperis 
under tt. 1 of O. 33. The reason for this 
decision is stated by the learned Addi. 
tional Judicial Commissioner at p. 101 as 
follows : 

I may therefore say that an ownership of pro* 
party, devoid of the right of free transfer, is for 
all intents and purposes, only a nominal owner¬ 
ship, because it is not capable of immediate oon- 
vertiion into what may be termed tbe where¬ 
withal or sinews of war to enable the pauper to 
fight out the battle with bis opponent in a Olvil 
Oonrt. 

The question whether an oooupanoy 
holding is convertible into cash seems to 
me, with due respect, to be one of fact. 
It has been argued that the ability of an 
occupancy bolder to convert bis holding 
into cash depends on the will of tbe lam. 
bardar and this of course ia correct, but it 
does not necessarily follow that it cannot 
be converted into cash, and it is, in my 
opinion, for the occupancy.holder to show 
that it cannot be converted into cash. The 
ability of a person to convert any property 
into cash depends on his ability to find a 
purchaser and it may be impossible for 
him to do so. I therefore respeotfuUy 
dissent from the view expressed in 21 
N L B 98^ and would refer the following 
point to a Division Bench for decision : 

*'Should the possessiou of an oooupanoy 
holding be taken into oonsideration in 
deciding whether an applicant to sue in 
forma pauperis is possessed of sufficient 
means to enable him to pay the oourt.fee 
prescribed by law ?" 

Let the papers be laid before the 
Hou'ble Chief Justice for orders constitut¬ 
ing a Division Bench. 

Order of Division Bench. 

This matter comes before the Bench on 
a reference from Pollock J. in the follow¬ 
ing terms 5 __ ^ 

1, Ohandan Singh v. Laxman, (1926) 18 AIR 
Nag 438=90 I 0 949=21 N L R 98, 
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Bhoald the posseaelon of an ooonpanoy holdlog 
ibe taken into ooneldecatloa in deciding wbetbec 
jan applicant to eae in forma pauperis is possessed 
|of Buffioient means to enable him to pay the 
loourt'fee presoribed by law 7 

The learned Jadge's diffiouUy U exprea. 
'fled by him to be due to a decision reported 
in 21 N L B 98^ at p, 101 where it was 
laid down by the learned Additional Judi. 
oial Commieaioner as follows : 

I may tberefore say that an ownership of pro* 
perty, devoid of the right of free transfer, is for all 
intents and purposes, only a nominal ownership, 
because it is not capable of immediate oonvereion 
into what may be termed the wherewithal or 
elnews of war to enable the pauper to fight out 
•the battle with his opponent In a Civil Court. 

That oonolusion appears to be arrived at 
'by ooneidering the meaning of the term 
■‘property'. As property is treated as a 
right nnrestrioted in point of disposition 
the learned Additional Jadioial Commis« 
eioner appears to haveoonsidered that if it 
is restricted in point of disposition it would 
not amount to property, or putting the 
matter on a broader basis bis view might 
perhaps be expressed thus ; that what one 
is considering in a pauper application is 
whether in point of fact the applicant 
-has got the means to fight the ease: and 
it may be said that he has not the means 
to fight the case although be has got pro. 
perty if that property cannot be turned 
into money or credit. In Bngland the 
matter oame up for ooneideration in (1874) 
9 Oh A 143* where it was laid down that 
a farming tenant who has valuable crops 
on his farm, but no other property, will 
not be admitted to defend in forma paupe. 
rls, althongh he has In the suit been 
xeatrained from selling or removing the 
•crops. On the other hand, in Calcutta in 
A I B 1927 Oal 309* it has been held that 
a chose in action is not property where it 
ooneiets of a debt due to a wife from a 
hueband by way of prompt dower on the 
ground that the wife in euoh a case has 
no power of disposal of the property in 
<lQe8tlon and cannot be said to be posses, 
sed of property. 

In this ease the poeibion stands as 
follows : The property In qaestlon is the 
right which an oooupanoy tenant has in 
oooopanoy land. That right is restricted 
by the Central Provinces Tenancy Act and 
. may be desoribed as being limited to work. 

8. Bldgway v. Edwardi, (1874) 9 Oh A 143—99 
L T 906=99 W R 988. 

8, Uabla Kbatuu ▼. Sheikh Salkarl, (1997) 14 A 
1 B Oal 809=100 I 0 964=46 0 L J 68. 

1988 N/28 A 94 


ing the land, surrendering the land, and 
transferring the land to a limited class in 
two modes, (l) by subletting and (2) by 
transfer. The right of surrender may or 
may nob be valuable. The right of trans. 
for is to a co-tenant and the tenant’s 
nearer heirs, and may or may nob be 
valuable. If it is valuable and is of such 
a value as to exceed the limit which a 
pauper applioanb is permitted to have if 
his application is to succeed obviously the 
application would fail; if it is not so 
valuable then it would succeed. Which it 
is is a question of fact, The question is 
accordingly answered in the affirmative, 
and the matter is referred back for dis. 
posal in the light of that answer. Costs in' 
the ease. 

v.B.B./r.k. Reference answered in the 

affirmative. 
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Pollock J. 

Sabasha and others — Appellants. 

V. 

Baba Narayan Lokras and others — 

Respondents. 

Second Appeal No. 47.B of 1935, Decided 
on 20bh October 1937, from appellate 
decree of First Addl. Diet. Judge, Akola, 
D/- 7bh February 1935. 

(a) CuBtomary right-oRigbt to u«e ghats of 
tank for immerting tazlaa U cuitomary right 
and not easemenl. 

The right to nee the gbate of a tank foe the 
purpose of immorslog tazias at mubarram is a 
ouatomary right and not an easement \ A I R 
19SS Nag 74, Bel, on. (P 179 0 1] 

(b) Cuitomary right —Proof->-Mabomedaae 
immaraing taziae at Mubarram in two ghate 
in tank for auch length of time as to suggest 
that the usage has become customary law 
of tbe place — Custom is certain and invari. 
able and is not unreasonable — Mere poisibi* 
lily of Increase ir^ number of tazias will not 
make it unreasonable. 

In order to establish a onatomary right it is not 
neoeasary to show that it baa been ezeroieed einoe 
time immemorial. It ia auffioleot to show that 
It has been openly enjoyed for enoh a length of 
time as eaggesta that, by agreement or otherwise, 
the Qsage has become a onatomary law of the 
tooality. It la not neoeasary to prove enjoyment 
of tbe right tor a period of 90 years, [P 160 0 1] 

• Where tberefore tbe Mabomedans have been 
tmmeralog their taslas at Mubarram la two gbate 
of a tank for eaob a length of time as to snggeet 
that the usage bat baooma the eustomary law of 
the plaee, they have a oastomary right to nse the 
ghate foe Immaraiiig their taclaa. There le nothing 


178 Nagpur Sabasha v. Baba Narayan {Pollock J,) 


A. I. E, 


QDre&eosabld in th® onatom and it i® Bnflfioiei^ly 
certain and invariable. The mere posaibility that 
the number of tazias immersed may eventnally 
increase bo much as to prove a nuieance, is too 
remote to make the oastom anreasonable: 27 A » 

67 ; 23 Bom 666 and AIR 1923 
on. ^ ^ 

Fida Hasgain—/or Appellants. 

V. K. Baiwade, K. V. Brahma, M, E. 
Bobda and V. D. Kala — for Res¬ 


pondents, 

Judgment.—This litigation arises ont of 
a quarrel between the Hindu and Mahome. 
dan oommunities of Basim over a tank 
situated on the outskirts of that town. 
The suit giving rise to this appeal was 
brought by persons representing the Hindu 
community against persons representing 
the Mahomedan community, and the 
relief sought was a perpetual injunction 
restraining the Mahomedans from im. 
mersing their tazias at any of the 10 ghats 
on the banks of this tank. Their suit 
succeeded in both lower Courts and the 
defendants have now preferred this second 
appeal. The first point to be decided is 
who owns the tank. The Hindus contended 
and the lower Courts have found that they 
are the owners. The Mahomedans con. 
tended that the Mahomedans owned it or, 
alternatively, that it belonged to Govern- 
ment. The tank, which is known as the 
Fadma Tirtha, is situated in S. No. 318 
outside Basim, and its origin is lost in the 
mists of antiquity. In the Gazetteer of the 
Hyderabad Assigned Districts compiled by 
Sir A. C. Lyall in 1870, the author relates 
the legendary origin of this tank, how a 
king called Wasuke was cured of leprosy 
by bathing in a pool outside the town and 
bow in gratitude he enlarged it into a tank 
which is now known as the Padma Tirtha 
and took up bis residence in the town 
which was then called Wasukipur and 
subsequently became known as Wasim or 
Basim. There is no evidence to show who 
built the tank or when it was built or to 
whom the land belonged, but the tank is 
an undoubtedly very ancient one which 
has long been regarded by Hindus as holy. 
There is a provision in S. 41, Berar Land 
Bevenue Code, that all lands, tanks etc., 
and all rights therein which are not the 
property of persons are the property of 
Government. The plaintiffs rely on acts 
of user throughout a very long period. 
There is no evidence to show when the 
ghats were built, but it has been estab. 
lished that on various occasions since 1883 
the ghats have been repaired or rebuilt 


and that silt has been taken out of the 
tank by the Hindu community at their 
own expense. The land surrounding the 
tank which forms the rest of S. No. 318 
has been built on by the Hindu community. 
Dharamasbala and a well were built in 
about 1883 and the Dharamasbala has 
since been enlarged on various occasions. 
There are Hindu tombs, some of which are 
memorials of satis and must date back to 
at least about 1850, and there are Hindu 
temples, one of which, even according to 
the witnesses of the defendants, must have 
been built more than 60 years ago at least. 
In the tank itself, there is a platform on 
which there is the linga of Mahadeo. The 
contention that the tank belonged to the 
Mahomedan community was withdrawn 
in this Court, and the defendants con¬ 
tented themselves with the contention 
that the tank was a public tank belonging 
to Government. It does not appear that 
Government ever claimed to own the tank, 
and the report of the Tabsildar in 1928 
shows that this tank was under the 
management of Hindus and was repaired 
by them and that no income was derived 
from it by the Municipal Committee. 

Both oommunities claim to have used' 
the tank in various ways, apart from those- 
mentioned above, but 1 do not think that 
these various uses are inconsistent witb- 
Government ownership or that they are 
of much Assistance in deciding this case. 
The defendants have relied on oertain> 
documents as tending to show that the- 
tank is a public tank. In the Frati book 
of 1871 (Ex. p. 11) the tank is described 
as Government under the column headed. 
"Government or Inam"; but that, I think 
merely indicates that the land had not 
been granted as an inam. In the FaisaL 
patrak of 1877 (Ex. D.l) there is a re¬ 
mark in the remarks column that the tank 
had been given gratis to all the people iu 
the village and this no doubt is a document 
that favours the defendants’ case but I du 
not think that it is ooncluaive and the 
remark was probably intended to explain 
why no rent was recorded. At various 
times there have been applications by 
Hindus for permission to bury persons on 
the banks of the tank and to build on the 
land. Applications to bury would probably 
be necessary even if the Hindus were the 
owners of the land as the land was not set 
apart as a burial ground, and appUcatioDS 
to build on the land might well be made if 
the land was not definitely recorded as the 
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property of any person. In 1914 in the 
Beoord of Eights, £z. D.4, the land was 
recorded as F class; bat this does nob 
necessarily mean that the land was not 
allotted to a particalar community. In 
1920 the Sob.divisional Officer demarcated 
the boundary between 8, No. 318 and 
the adjoining 8. No. 319, which had been 
used as the Mahomedan burial ground, 
as there had been some encroachment on 
S. No 313; this cannot help the defen. 
dants. 

After careful consideration of all the 
evidence on the record, I have come to the 
oonolusion that in the absence of any claim 
by Government to this tank, the decision of 
the lower Courts that it belongs to the 
Hindu community should be upheld. The 
next question that arises is whether the 
Mahomedans have proved a customary 
right to use any of these ghats for the pur¬ 
pose of immersing their tazlas at Muhar. 
ram.^ The right claimed is clearly, in my 
jOpinion, a customary right and not an 
easement, the distinction between which 
I explained in 29 N L E 85.^ The lower Ap. 
pellate Court has found that the Mahome. 
dans started to immerse their tazias from 
ghats Nos. 1 and 2 of this tank probably in 
about 1910 and that they continued bo do 
BO without any dispute until 1925. The 
plaintiffs had contended that there was no 
immersion before 1916, but that oonten- 
tion has been clearly disproved. In 1925 
there was a protest by Mabadeo Gadge 
(P. W. 26). As a Hindu festival was going 
to coincide more or less with Muharram 
in that yeari he raised the objection that 
the Mahomedans should not be allowed to 
wmerse their tazias in the tank that year. 
He intended to hold a meeting in order to 
urge this objaobion, but that was pro¬ 
hibited by the 8. D. O. and the Mahome¬ 
dans immersed their tazias in the tank 
without any objection on the part of the 
Hlndns. Apparently annoyed by this pro. 
test, the Mahomedans however immersed 
their tazias not merely from ghats Nos. 1 
and 2, as they had regnlarly done In the 
past, hub from all the ghats, and this 
aroused sonoe lll.feellng on the part of the 
Hindus. An attempt was made bo settle 
the dispute but the proposed oompromlse 
fell through. In the following year 1926 
the Mabooaedans immersed their tazias 
from all the ghats e xcept Noe. 8 and 9, 

1. Qaopat V. Narayan, (1988) 90 AIB Nae 
149 I 0 168=99 M L R 86. 


which are just in front of the Hindu 
temples. From the evidence of Abdul 
Masjid (D. W. 112} it appears that the 
police stopped the tazias from going to 
those two ghats. In 1927 there was again 
a dispute and Mr. Hoyle, the District 
Magistrate, failed in bis attempt to get the 
two communities to come to any agree¬ 
ment ; ha passed orders that the Mahome. 
dans should be allowed to immerse their 
tazias from all ghats and this they did 
under police supervision. Shortly after, 
wards there was a serious Hindu.Mahome. 
dan riot and the feelings between the two 
oommunities appear to have been much 
strained ever since. Since then police 
arrangements have always been made to 
supervise the immersion of tazias, and 
since this suit was bronght in June 1929, 
just after the Muharram of that year, the 
tazias^ have been immersed in accordance 
with interlocutory orders passed by the 
Court. 

The evidence of Mr. Middleton.Stewart 
(D. W. 125), who was Assistant Buperin. 
tendent of Police at Basim in 1910 and 
whose evidence has been substantially 
accepted by the lower Courts, shows that 
the Mahomedans immersed their tazias 
from some of the ghats of this tank in 
1910 and that be made the usual police 
arrangements, with the object of prevent¬ 
ing quarrels between the various Mahome. 
dan processions rather than any communal 
quarrel. It is quite clear from his evidence 
that 1910 was nob the first year that the 
Mabomedane immersed their tazias in this 
tank and the finding of the lower Appellate 
Oonrt is merely that the immersion began 
In about 1910. There is therefore no 
definite finding of fact binding on me in 
second appeal that the immersion began 
for the first time in 1910. In 1925 there 
was the protest by Mabadeo Gadge which 
I have mentioned, but there is nothing to 
show that this was anything more than a 
purely individual protest and the evidence 
produced shows that the Mahomedans 
were allowed to immerse their tazias in 
that tank that year without any obstruo- 
tion by the Hindus. There is not mnoh 
evidence to show what happened in 1926, 
but it has not been shown that there was 
any obstruction to the Mahomedans 
immersing their tazias from ghats Nos. 1 
and 2, and the same applies to the follow, 
log year 1927. In 1928 an order was 
passed by the District Magistrate, Mr. 
Banerjl, in the course of which be stated: 
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is admitted that tazlas were beiog Immetfled 
In the tank even before 1925. The diapute la 
regarding the number of ghats that were bejog 
ored. Last year my predecessor tried to bring 
about a compromise by induolng the Mahoi^dans 
to cWe up the two steps adjoining the Hindu 
temples on one side of the tank. The Hindus 
however did not agree to this; 

and he finally passed an orderithat the 
fcazias would be immersed from all the 
ghats, as had been done in the previous 

As regards ghats Nos. 1 and 2 therefore 
the position is that the Mahomedans 
started immersing their tazias there before 
1910 and continued to do so without any 
objection on the part of the Hindu com¬ 
munity until the suit was brought in 1929. 
In order to establish a customary right, it 
is not necessary to show that it has been 
[exercised since time immemorial. It is 
sufficient to show that it bas been openly 
enjoyed for such a length of time as 
suggests that, by agreement or otherwise, 
the usage has become a customary law of 
the locality : see 17 All 87,* 23 Bom 666 
and A I R 1923 Cal 200.* It has not been 
laid down, so far as I am aware, that 
ienjoyment for a period of 20 years must 
be proved, and the learned Additional 
District Judge misunderstood the decision 
in 17 All 87* when be said that such a 
proposition was there laid down. In my 
opinion the length of time during which 
the tazias have been immersed from ghats 
Nos. 1 and 2 is such as to suggest that this 
usage has become the customary law of 
|bbe place and that therefore the Mabome- 
dans have a customary right to use these 
two ghats in this way. As regards the 
other ghats, it is clear that they never 
used them for this purpose till 1925 and 
that therefore no customary law to use 
them bas been proved. An objection bas 
been taken that the alleged custom is not 
reasonable, certain and invariable. There 
is nothing unreasonable in it, and it is in 
my opinion sufficiently certain and invari. 
able. The number of tazias may have 
increased slightly, though this is not clear, 
and it may be that the same tazias are 
not always immersed from the same ghats. 
However that may be, the customary 
right claimed by the Mahomedans to 
immerse their tazias from ghats Nos. 1 

3. Kuar sea v. Mammaa, (1696) 17 All 87=1896 
A W N 10. 

8. Mobidln v. Bhlvllcgappa, (1899) 23 Bom 666 
=1 Bom L B 170. 

4. All Mohammad v. Sk. Kata, (1928) 10 A I B 
Oal 300=70 1 0 263=86 0 L J 960, 
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and 2 is suffioieotly certain and invariable 
to comply with the requisites of the law. 
As regards reasonability the mere possibi. 
lity that the number of tazias immersed 
may eventually increase so much as to 
prove a nuisance seems, to use the words 
in 23 Bom 666* at p. 672, too remote to 
enable me to describe as unreasonable the 
custom in dispute. 

The appeal therefore partially succeeds, 
and the decree will be modified so as to 
grant the plaintiffs a perpetual injunction 
restraining the Mahomedans from immers¬ 
ing their tazias from any of the ghats of 
the Padma Tirtba except ghats Nos. I and 2 
over which the Mahomedans have a 
customary right to immerse their tazias. 
As success and failure in this suit has 
been fairly equally divided, I think it fair 
that the parties should bear their own 
costs throughout. 

r.m./r.K, Order accordingly. 
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Vivian Bose J. 

Bamprasad Jaghandhoo and others — 

Plaintiffs — Applicants. 

V. 

Anandi Brindawan Rawat — 

Non.appUoanb. 

Oivil Bevn. No. 655 of 1935, Decided on 
20bh October 1937, from order of the Court 
of Small Causes, Mahasamund, D/- 17th 
September 1935. 

(a) Limitation Act (1908), Art. 64~-Accounl 
stated—Item* on both tides must be shown. 

Before a dooument can be u&ed aa aa aoooaot 
stated, 14 must be ebown that there vrere items on 
both aides of the aoooUDts: AIR 1934 P 0 147, 
Ref. [P1810 1J 

(b) Interpretation of Stalutea — Provision 
should not be made nugatory. 

Law mnat be interpreted in a way which will 
not render one of its provisions entirely nugatory. 

[P 181 0 3] 

^ (c) Contract Act (1872), S. 25 (3)—Promise 
to pay must be in writing. 

Unleas a promise to pay is in writing It cannot 
fall within the purview of 8. 36 (8): AIR 1929 
Bom 183; 124 1 C 624 and AIR 1928 Nag 124, 
Dissent. [P 181 0 3] 

(d) Limitation Act (1908), S. 19—Acknow¬ 
ledgment should be made within time—Suit 
however must be based on original cause of 
action and not on acknowledgment. 

A dooament as an acknowledgment underS. 19, 
cannot operate to savelimltation aoleesit bas been 
executed within time; also in enob a case the salt 
must be fonnd on the original causa of action- The 
document itself cannot be used as the basis of the 
suit. [P 181 0 31 

D. N. Choudhuri — for Applicants, 

K. K. Gandho — for Non.applicant, 
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Order.—This salt ^as icstitated on 
29Dd March 1935 for money due on a bond 
said to have been executed in 1929. The 
bond itself has not been produced nor do 
we know the exact date of its exeontion. 
In BO far, however, as the cause of action 
can be said to be founded on the bond, as 
is now argued by the learned counsel for 
the applicant, it is beyond time. But he 
says limitation is saved by reason of 
Ex. F. 1, dated 8th April 1932. The plain, 
tiff wants to use this document in one of 
three ways: (ij as an account stated, (2) 
as an acknowledgment and (3) as a pro. 
mise to pay under 8. 25 (3), Contract Act. 
The relevant portion of the document 
runs thus : 

On making acoounta, Rs. 606>0.3 is due bj me to 
the oredteor. Jagbandbu, Malguzar ... on account 
of bond and parol debt, tbie tiih da; of April 1933. 
8 o this receipt Is ezecuted in order that It may 
stand as evidence and be of uae when neceseary. 

It is admitted that there were no repay, 
ments and there is nothing to indicate that 
there were items on both sides of the 
account. Their Lordships of tbe Privy 
Council have laid down in 56 All 376^ at 
p. 385 that 

tbe esbeooe of an account stated Is not the oharao* 
ter of the Items on one side or tbe other, but tbe 
faot that there are oross items of account aud that 
tbe paillee mutually agree the several amounts of 
each and by treating the items to agreed on tbe 
one side as disoharglng the items on the other side 
pro tanto, go on to agree tbat tbe balance only Is 
payable. 8uob a traDeaotlon is in truth bilateral. 

It is clear then tbat before a document 
can be need as an account stated, it must 
be shown that there were items on both 
sides of tbe account, lu so far as 8. 25 (3), 
Contract Act, is concerned a promise made 
in writing to pay tbe debt must be pre. 
sent. In the present case there is no 
promise to pay the debt made in writing 
in Ex. P.l, It is argued that an aoknow. 
lodgment always implies a promise to pay, 
2 N L B 130^ at p. 133, and that therefore 
if an acknowledgment is in writing the 
implied promise to pay must be inoor. 
porated as a part of tbe acknowledgment 
itself and therefore tbat will attract tbe 
provisions of B. 26 (3), Contract Act. 

It is true, several Courts have taken this 
view. There is fo r i ngta noe 46 Bom 24* 

1. filshun ChADd V. Olrdhari IaI, (1084) 31A 1 R 
P 0 UT^UO I 0 6=61 1 A 378=66 All 876 
(P 0). 

9, ManlvAm 8atbv. Beth Rapohand,(1006)88 OaI 
1047=88 1 A 166=3 M L. R 180=10 OWN 
674=4 0 L J 84 (P C). 

8. OhDDiUl V. Laxman Oovlnd, (1933) 9 A I R 
Bom 188=68 1 0 998=46 Bom 94=38 Bom 
LB 606. 


in which however the gueetiou was not 
discussed at length and all tbat tbe learned 
Judges stated was tbat if an aoknowledg. 
ment implies an unoonditional promise to 
pay then they could sea no reason why it 
should not form tbe basis of a suit. With 
all due respect, tbe reason, as I see it, is 
that the promise itself must be in writing 
and if it is implied then it is not in writ, 
ing. The Judicial Commissioner's Court 
of Nagpur also took the same view in tbe 
following oases: 13 N L J 102;^ A I B 
1925 Nag 9® and A I E 1928 Nag 124.® 
They are all based on the same reason, 
ing and two of them at least follow the 
Bombay decision.® As I have said, with 
tbe utmost respect 1 am unable to agree. 
Apart from tbe faot tbat S. 25 (3) requires 
a promise to pay in writing, this interpre. 
tabioD would render S. 19, Lim. Act, with 
its stringent provisions entirely super, 
fluous. There would be no point in requir. 
ing an acknowledgment to be made within 
limitation if resort could always be had to 
8 . 25 (3) of tbe Contract, lb is to my 
mind obvious tbat tbe law must be inter, 
preted in a way which will not render one 
of its provisions entirely nugatory. There, 
fore with tbe utmost respect, 1 am unable 
to accept these decisions and hold tbat 
unless a promise to pay is in writing it 
oannot fall within tbe purview of S. 25 (3). 

Begarding tbe document as an ac¬ 
knowledgment under 8. 19, Lim. Act it 
cannot operate to save limitation unless it 
has been executed within time ; also in 
such a case, tbe suit must be founded on 
tbe original cause of action. Tbe document 
itself cannot be used as the basis of tbe 
suit. In the present case the suit is not 
founded on tbe bond. Tbe plaint states 
distinctly tbat acoocnts were made on 8th 
April 1932, of tbe old dealioge and Rupees 
506.9-3 was found due and so a “receipt”, 
Ex. P.2, was executed. Tbe cause of action 
is stated to have accrued on 8tb April 
1932, and not on tbe date of the bond. In 
para. 6 of tbe plaint tbe plaintiff states 
that he relies on tbe original “receipt " 
dated 8tb April 1932 and states distinctly 
that DO other papers have to be filed or 
are relied on. Nothing can be clearer than 
that. The suit is not founded on tbe bond 

4. Oop»l Das ▼. B»mnaib, (1990) 124 I 0 624= 
18 N L J 103 ^ ^ 

6. BiUrsm ▼. MaDdram, (1926) 13 A I R N»g 9— 
79 I 0 934. ... V, 

6. FadAlllal v. RoopobaDd, (1938) 16 A I R Nag 
194=106 X 0 661. 
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but it 13 founded exoluaively on the 
'‘receipt*’. Therefore the suit as framed 
does not attempt to use the receipt" as 
an acknowledgment, probably because it 
was not within time. 

It was argued however that the plea of 
limitation was not taken and that the 
plaintiff has been taken by surprise and 
therefore I am asked to remand the case 
to enable the plaintiff to prove the exact 
date of the bond as was done in 53 All 
963^ and 56 All 281.® I am satisBed that 
the plea was taken and that it was fully 
understood by the plaintiff. The suit, as 
I have said, is not founded on the original 
cause of action and Ex. P. 1 was used as a 
mere acknowledgment. All that the defen¬ 
dant could do in reply to such a plaint 
was to state that the suit based on a mere 
acknowledgment is nob maintainable. It 
was the plaintiff’s duty if he wanted to 
rely on the original cause of action and to 
use Ex. P-1 as an acknowledgment to save 
time, to show the date of the original 
cause of action and thus to show that 
Ex. P-1 was executed within limitation. 
This he did not do and so of course the 
defendant could not plead to it. 

However the plaintiff attempted to do 
this in his reply and stated that "the 
acknowledgment in the suit is within time 
from the original dealings and the claim 
is maintainable." It is clear then that he 
realized the importance of the question of 
limitation and raised the issue himself. 
Of course technically he ought to have 
asked for permission to amend the plaint 
but I am not holding that against him 
here. The point is that the question was 
raised and since it was not inserted in the 
plaint it was not necessary for the defen. 
dant to make a formal reply. At the next 
bearing, namely 20th July 1935, the plain, 
tiff asked for permission to amend his 
plaint as he wanted to add one more per. 
son as a defendant. The learned Judge 
ruled this out on the ground that "the 
claim is now barred against her". As 
I have said, the acknowledgment was exe. 
cubed on 8th September 1932. Therefore 
on 20bh July 1936, the claim could not 
have been barred against this defendant if 
Ex, P.l had been executed within limita. 
tion. Therefore the question of limitation 

7. Abdul Rafiq v. Bhajan, (1933) 19 A I R All 

199=137 10 943=63 AU 963=1938 A LJ 77. 

8 . Bal EtiBhna y. Deb Slugh, (1934) 91 A I R All 

76=149 I 0 671=66 All 981=1938 A L J 

1630. 


was forcibly brought home to the plain, 
tiff’s mind. He was represented through, 
out by a pleader and I see no reason why 
any further opportunity should be given to 
him to prove that Ex. P.l was executed 
within the period of limitation from the 
original cause of action. This would only 
lead to perjury. 

I am sure that the matter was not 
placed in this way in the plaint because 
Ex. p.l was not executed within limita. 
tion, and I am equally sure that the plain, 
tiff did not ask his witnesses the necessary 
questions about the date of the bond be. 
cause both he and his pleader knew that it 
was of DO use. The application for revision 
fails and is dismissed with costs. Conn, 
sel’s fee Hs. 20. 

B.D./r.K- Application dismissed. 
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Stone C. J. 

Suganchand Bazarilal Parwar — 

Plaintiff — Appellant. 

V. 

Luhhe More Kori and another — 

Defendants — Eespondenbs. 

Second Appeal No. 123 of 1935, Decided 
on 17th September 1937, from appellate 
decree of Addi. Diet. Judge, Saugor, D/. 
31st October 1934. 

Partnerihip—Suit for ■ccounts — Parlner* 
■hip ditfolved by death of partner — Sur* 
viving partner selling partnership property 
— Remedy of representative of deceased 
partner is to take general partnership 
account and not claim share in property 
sold. 

Where a partnership Is dissolved by the death 
of a partner, the repteaentatives'ln'lnterest of the 
deceased partner have an Interest In and a lien 
upon the partnerebip assets and oan alains the 
taking of account as upon dissolution caused by 
the death of the deceased. If the aarvlving part* 
nets alienate any property whether Immovable or 
moveable, the lepteeentakives of the deceased part* 
ner will have In respect of that property a lien 
for the amount dne to them on the taking of 
accounts. Where therefore on the death of a 
partner the surviving partner sells property 
belonging to the partnership, the true remedy of 
the representative of the deceased partner, la to 
olaim the taking of a general partnership aooonnt. 
It la not open to him to claim a share In the pro¬ 
perty sold. [F 188 0 1. 9] 

M. R, Bobde —for Appellant. 

A. V. Kharc and W. B. Pcndharkar 

for Respondents. 

Judgment.—In my opinion, this appeal 
fails. It is against a decree dismissing 
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the suit as misoonoeived. The suit is 
brought by the sou and representative in 
interest of one Hazarilal who was a 
'partner with defendant 2, and the olaim 
^is for a half-share in a house which, 
lafter the death of Hazarilal, defen. 
dant 2 sold to defendant X. The rea. 
‘son the olaim has failed is that both the 
lower Courts have oome to the oonolu. 
sion that the plaintifi'a true remedy is to 
sue for partnership aooounts. I think 
that they are right, but 1 would prefer to 
put the matter a little differently from the 
way in which it is expressed in the 
Courts below. 

In the first plaoe, this is not a case that 
falls under the Partnership Act. It falls 
under the old Contract Aot. The true 
position, as I understand it, where a part, 
nership is dissolved by the death of a 
partner, is that the representatives.in. inter, 
'est of the deoeased partner have an inter, 
eat in and a lien upon the partnership 
assets and can olaim a taking of aooounts 
las upon dissolution caused by the death of 
'the deceased. If the surviving partners 
alienate any property, whether that pro. 
perty be in normal oases immovable or 
moveable, the representatives of the 
deoeased partner will have in respect of 
that property, a lien for the amount due 
to them on the taking of aooounts. The 
matter was very olearly dealt with by the 
Court of Appeal in England in (1906) 
2 Oh 427,* where their Lordships inter 
alia decided that as regards the power of 
a surviving partner to deal with partner, 
ship assets, no distinotion could be drawn 
between real estate and personal estate, 
that it is not only the right but the duty of 
a surviving partner to realize the assets 
for the purpose of winding up the partner, 
ship. This case was relied on in an Indian 
case by the Privy Connoil in 67 Mad 931* 
iat p. 947. It follows direotly that if the 
bouse was partnership property, then on 
the death of one partner the other partner 
would be entitled to sell that house. The 
representatives of the deceased partner 
have a Hen on all partnership assets for 
the amount found dne to them on the 
taking of partnerehip accounts. The trna 
oremedy of the personal representatives of 

1* Bourne In re ; Boutoe v. Bourne, (1906) 
9 Oh 49T=76 L 7 Oh 779=00 L I 181 = 04 
W B 009. 

Oovlndoiiv. Offiolel Aulgnee, Medrai, (1984) 
91 A I R P 0 188=100 1 0 1=61 1 A 957 = 
«7 Mad 981 (P 0). 
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the deoeased partner is aooordingly the 
taking of a general partnership aooount. 
That has not been sought here. It ie 
quite impossible to know on the issues 
raised here what is due, if anything, to 
the estate of the deoeased. In any oase 
DO title to the house whloh has been sold 
oould be established. 

I am asked to let in a olaim for the tak. 
ing of aooounbs. That would be allowing a 
new cause of action long sinoa time barred 
to be pleaded and this I have no power to 
do. I observe that the defendants do not 
allege any final taking of partnership 
aooounts after the dissolution by death 
whioh ooourred in 1921. They allege that 
partnership thereafter continued and that 
aooounts were taken between the deceased’s 
brother who was then (as manager of the 
family, formerly managed by the deoeased) 
the defendants' partner and the defen. 
dants, this final taking of aooounts being 
in 1926. This is of course au entirely 
different kind of accounting from that now 
sought by tbe plaintiff. This case has 
expanded to the extent it has as the result 
largely of allegations made by defen. 
dant 2 that the house belonged to him 
as the oonsequenoe of its being transfer, 
red in settlement of tbe balance found due 
to him on tbe taking of final aooounts. 
This has caused costs to be incurred 
uuneoessarily. Those allegations have been 
found against. I will not in any way 
interfere with the order as to costs in tbe 
Coarts below, but so far as tbe costs of 
this appeal are concerned, each side will 
bear its own costs. The appeal is dia- 
missed. 

R.M./R.K, Appeal dismissed. 
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Stone C. J. and Digby J. 

Dattaji Parashramji Kunbi — 

Applioant. 

V. 

Bhagirathi wlo Panduji Kunbi and 
others—Defendants —Non-applioants. 

Civil Rovn. Appla. No. 32.B of 1934, 
Decided on 29th July 1937, from order of 
Add!. Sub.Juage, First Class, Amraoti, 
D/. 8th January 1934. 

Coart.fMs Act (1870), S. 7 (U) (d-SuU for 

docUrotlon Ibol londi wore oot lioblo to 
lADiltti' carlain maiol^o^DC# oecrM 
Roliof invoUet ooieodmOBt of mointoaoDCO 
doero* — S. 7 (IV) (e) appliod and oot 
Art. 17 (ill) af Seb. 2. 
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A person was a bona fide pmohaser for value of 
lands whioh were found to be burdened with a 
charge of a naintenanoe decree. The person 
brought a suit for a declaration, “ that the lands 
were not liable for the maintenance charge/* 
Question was whether S. 7 (iv) (o) or Art. 17 
Boh. 2 of the Oourt-lees Aot applied : 

Eeld that the relief although asked for a mere 
declaration, ;et it involved the consequential 
relief of amendment of the maintenance decree 
and hence B. 7 (iv) (o) applied \ A I R 191S Mad 
9i8, Bel. on and Explained, [P 184 0 2; 

P 185 0 ij 

K. K. Gandhe and B. L. Gapta — 

/or Applicant. 

J>. B. Najbille and V. K Rajwade — 

for Nonmopplicants. 

Order.—This raises a point under the 
Oourt.fees Aot, the question beingwbetfaer 
the plaint sbonld be stamped in aooord* 
anoe with the provisions of S. 7 (iv) (o) or 
whether it may be stamped in aooordanoe 
with the provisions of Sob. 2, Art. 17 (iii), 
Court-fees Aot. The former applies where 
ooDseguential relief is sought; the latter 
applies where oonseguential relief is not 
sought. It is said that here no oonsequen. 
tial relief is sought. The material facts 
are as follows : Many years before the 
plaintiff’s title arose, a certain widow in a 
certain partition suit was, by a decree 
passed in that partition suit to which of 
course the present plaintiff was not a 
party, given maintenance and bad the 
maintenance right charged upon the sub- 
jeot-matter cf the subsequent transfer to 
the plaintiff. The plaintiff now asks in 
this suit for a declaration that those lands 

are not liable to maintenance charge of 
defendant 1”. It is urged before us rely¬ 
ing on S5 All 274,^26 All 606^ and 30 Cal 
788^ that this is one of those oases where 
a simple declaration without any con- 
sequential relief is sought and that con. 
sequently Art. 17 (iii) of Bob. 2 applies. 
Indeed it is said that of the oases relied 
npon by the learned Judge, who has held 
that 8. 7 (iv) applies, namely 38 Mad 922,^ 
26 N L R 62® and 16 N L R 84,® two of 

1. Lakthml Narain Bai v. Dip Naraio Rai, AIR 

1988 All 860=148 I 0 162=66 All 274=1933 
A L J 311. 

2. Gaoga Qhulam v. Tapeshri Piasad, (1904) 26 

All 606=1904 AWN 188. 

8 , ZiDuatuDDeBfa Efaatno v. Qirlndta Nath 
Mukerjee, tl90di SO Cal 786. 

4. Arnuacbalam Chett; v. Baugaswam; Filial, 
AIR 1916 Mad 948=28 1 0 79=88 Mad 929 
=98 M L J 118 (F B). 

6. Baburao v. Balajirao, AIR 1929 Nag 71 = 
118 I 0 466=26 N L B 62. 

6. Baldeoptaaad v. ObaBlram, A I B 1920 Nas 
848=66 I 0 360=16 N L B 84. 
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them, 38 Mad 922* and 16 N L R 84*^ 
are oases where consequential relief was 
in fact sought. 

In our opinion, what the decision of the 
Fall Bench of the Madras High Court in 
38 Mad 922* amounts to is this : It does 
sot matter bow you frame your prayer. 
What matters is what must be done in 
order, if that prayer be granted, to mako 
the granting of it effective. Consequently, 
it was there decided that, if it is sought' 
to have a deed declared not binding, for 
example because it bas been obtained by 
fraud, a Court acting properly would not 
leave the matter at large by merely dec¬ 
laring that the deed was not binding, but 
it would send for the deed in order that it 
be delivered to the Court to be cancelled- 
That is the proper way in which such a 
contest would end, and if it ended in that 
way, the plaintiff weuld have obtained. 
two reliefs : (1) the declaration, and (2) 
the cancellation of the document; and he 
would get that in point of fact, ev6n> 
though be only asks for the declaration,, 
especially if he pnt, as he bas done here,, 
a subsequent prayer for such relief as the 
Court may think fit. In this particular 
case that ancillary prayer is worded differ, 
ently and as follows : ’’Any other proper- 
and lawful declarations be made.” The 
effect however would be the same. In 
all such oases although all that is asked 
for is a declaration, the prayer involves 
consequential relief. If that be so, then 
8 . 7 (iv) (o) applies. 

The question then arises whether this 
is one of those oases. Now it is said by 
counsel for the appellant that the plain¬ 
tiff is not here asking for tb’e deoree to b&> 
amended; be is not here asking for the 
land to be declared free of the charge ; he 
admits that the deoree is binding ; he 
admits that it created a charge; he admits 
that the land is burdened by that charge. 
The position that the plaintiff takes is 
that the land while in bis ownership, he 
being a bona fide purchaser for value, ie 
absolved from that charge. If that be so, 
then it follows directly that the deoree is 
not impugned audit would not be a matter 
that would be relevant to this case to- 
enquire whether that deoree was obtained< 
by ooeroion or fraud. If wa take that 
point of view of this case, we think tbo 
result would be a simple claim for a dec- 
laration. We put on one side the prayer 
for other proper and lawful declarations. 
We say nothing as to the possibility ol 
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making sooh a deolaration. Bob in oar 
view the deolaration prayed for is not of 
the nature indicated in the argument. It 
is to the effect that the land is not 
burdened by the maintenance charge not 
merely \vhile in the ownership of the 
plaintiff but generally ; and if this declara¬ 
tion were given, it would free this land 
for ever in whosesoever bands it may be 
of this maintenance charge; and we do 
not see how that could be done without 
amending the decree in the partition suit. 
We therefore think that this falls within 
the kind of case which was being con- 
aidered in 38 Mad 92^^ at p. 926. As 
however the plaintiff urges before us that 
the remedy he really seeks does involve 
eimply a declaration and does not involve 
any attack upon the partition decree, it 
would seem that his present suit is 
wrongly framed. He is therefore given 
liberty to withdraw this suit and bring a 
suit properly framed. This must not in 
any way be regarded as an indication that 
we regard such a declaration as it is now 
said is required as possible. We think it 
right indeed to say that, as at present 
advised, it would seem that the plaintiff’s 
remedy, if any, would appear to be against 
his vendor, He will of course, as a condi- 
tion of this indulgence and in any event 

pay to the other aide all the costs 
incurred. 

B.d,/r.k. Order accordingly. 
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Stone 0. J. 

Sheoehankar — Defendant — 

Appellant. 

V. 

Jaeoda Bai wife of Lalta Prasad 

— Respondent. 

Second Appeal No. 453 of 1933, Decided 
on 17th April 1986, from Appellate decree 
of Addl, Diet. Judge, Bilaspur, D/. 16th 
August 1983. 

(•) C. P. Tenancy Act (1 ol 1920), S. 49 — 
Widow fsecutini doed ol giltofoir londi ond 
immcdiololjr olt«r txocutiog dcod of iurron* 
dor in favour ol grand-daughtor ~ Suriooder 
ti void* 

Wbero a widow who owsi o ibgre Id a village 
nccntci a del d of gif I of berafrood kbodkbati 
land! !n favour of bet groBd'dacgbtcc and Immo- 
dlately after csccotes a deed of inireBdet Id bee 
favoux of tbe air laode, the deed ol lurzendex la 
vdd aa balBg Id oontraventloD ol tbe provlelooa of 
B. 49, 0. P. Teoanoy Act: A i fi 2826 P 0 69, 
Asi. Oft. [P 186 0 a; P 186 0 9) 


(b) Practice—Duly of Court — Traneaction 
void aa being contrary to policy of atatute— 
Court abould take notice of nullity. 

Wbenevec it appears that a transaction is void 
as oontrary to tbe polioy of a statuto tbe Court 
should take notioe of (ho nullity and proceed 
aooordingly. [P 186 0 1] 

(c) Deed — Conetruction — Rules regarding 
construction of wills do not apply necessarily 
to deeds of gift inter vivos *— Rule of con¬ 
struction in case of deed of gift inter vtvoe 
slated. 

Buies for tbe construction of wills made by a 
male in favour of a female do not neoe.searily 
apply to gifts inter vivos made by a Hindu woman 
to her grand-daugbter. The presumption in tbe 
oace of a will made by a male in favour of a female 
turos on the estate wbiefa, on tbe death of the 
male, a woman normally takes. In tbe case of a 
deed of gift inter vivos, it ie necessary to oonsidee 
tbe terms of the gift and only in case of ambiguity 
to fall back upon surroundiog circumetances Tbe 
rules of construction in tbe case of wills and deeds 
are different in many respects : 35 Cal 896 {P C) 
and 2 J A7(P C}, Ref. [P 186 C 1, 2] 

G. B. Deo — for Appellant. 

Fida Huaaain— for Respondent. 

Judgment, — Id my opinion so far aa 
sir laud is concerned this appeal fails. The 
argument proceeds on tbe basis that under 
the C. P. Tenancy Act proprietary rights 
in airland can be transferred only with tbe 
sanction of the revenue officer which admit¬ 
tedly was not obtained here. It is urged 
however that if such eanotion is nob 
obtained the proprietor becomes expro¬ 
priated but retains right of occupancy. 
That right of oooupanoy cannot be trans- 
ferred but can be surrendered to the 
malguzar. It is further urged that ou 
the donee being put in possession, the donee 
became the malguzar and thereupon tbe 
surrender operated to divest the plaintiff 
donor of her rights as oooupanoy tenant. 
Here the essential facts are that the plain¬ 
tiff became entitled to a certain village 
share (not here now in contest) in sir and 
kbudkasht lands. Bbe later executed a deed 
of gift (Ex. D.2) and, I am told, at the 
same time a deed of 6ur];eDder (not In the 
paper book) in favour of her grand.daughter 
whose father was dead. The defendant is 
the daughter's husband. Tbe daughter 
died. Tbe defendant said thereafter the 
plaintiff gave him the land by a form of 
gift by solemn vow called sankalp. That 
the plaintiff denies and seeks possession 
of the lands alleging that tbe gift was for 
tbe daughter’s life only. Tbe trial Court 
dismissed tbe claim. The Appellate Court 
refused to oonslder tbe question whether 
Saab a gift and surrender were void as- 
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contrary to the C. P. Tenancy Aot on the 
ground that the claim was not based 
upon the gift being void, but reversed 
the trial Jadge’s decree on the ground 
that the gift was of a life estate only. I 
am of the opinion however that whenever 
it appears that a transaction is void as 
(Contrary to the policy of a statute, the 
lOourt should take notice of the nullity and 
'proceed accordingly. In my opinion this 
case falls directly within 39 All 173, 
where the Judicial Committee observed: 
(their Lordships were dealing with the 
Agra Tenancy Aot which on this point 
pursues a similar policy); 

It oaoDOt bo doubted that the policy ....... 

is to seoure and preserve to a proprietor whOBO 
proprietary rights ... are transferred othetwiae 
than by gift or by exchange betweenoo-eharers ... 
a right of occupancy in his ‘air’ lands • • • • 
that fluoh right of occupancy ia by the Act 
secured and preserved to the proprietor, who 
becomea by a transfer the ex-proprietor, whether 
he wiahee it to be secured and pteaerved to him 
or not and notwlthetanding any agreement to 
the contrary between him and the transferee. 

Their Lordships had already pointed out 
that this policy could not be defeated by 
selling and then as part of the same 
transaction surreadering. Substitute for 
‘selling’, ‘giving’ and one immediately has 
the present case. As regards the khud- 
kasht land, the plaintiff’s right depends 
upon whether the gifts were absolute or for 
a life.estate. The plaintiff lays stress on 
2 I A 7.^ That case was a case of a devise 
by will by a male to his widow. The 
rule there laid down for the construction 
of wills was applied to the case of a 
daughter by the Judicial Committee in 35 
Cal 896.^ I do not however consider that 
rules for the construction of wills made 
by a male in favour of a female neoes- 
sarily apply to gifts inter vivos made by a 
Hindu woman to her grand.daughter. The 
presumption in the case of a will made by 
a male in favour of a female turns on the 
estate which, on the death of the male, a 
woman normally takes. In the case of a 
deed of gift inter vivos, it is necessary to 
consider the terms of the gift and only 
in case of ambiguity to fall back upon the 
surrounding circumstances. The rules of 

1 . Moti Oband v. Ikramullah Khaa, AIR 1916 
P 0 69=39 10 464=44 I A 64=39 All 173 
(PC). 

9. Mahomed Bhnmstool v. Shewakram, (1674) 9 
1 A 7=14 Bang L R 226=92 W R 409=3 
Bar 405 (P 0). 

3. Radha ProBad Mulllok v. Ranee Mont Dassl, 
(1908) 86 Cal 896=36 I A 118=12 OWN 
729=80LJ48 (P 0). 
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oonstruotioD in the case of wills and deeds 
are different in many respects. The ope. 
rative words in this deed are : 

I have gified away to her all my rights and 
privileges pertaining to the above estate .... that 
la all the rights which I hold at present.... No 
person whoeoever has any olalm to this share, 
gifted away: nor shall anybody have any here* 
after. 

That appears to me quite clearly to 
amount to a gift of all the plaintiff's right, 
title and interests, whatever that may be. 
Thereafter, whoever else may claim, she 
may not. To that extent the claim fails 
and the appeal succeeds. As to the point 
relating to gift by oath (sankalp) that is 
obviously hopeless so far as the sir land is 
concerned and in view of the above does 
not arise so far as khudkasht land is con- 
cerned. Proportionate costs throughout. 

K.B /r.k. Appeal succeeds. 
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Pollock J. 

Shyamsunder Ramdas — Applicant. 

V. 

Ahdul Saitar Saji Abba Abdul Karim 

— Non.applicant. 

Civil Bevn. Appln. No. 720 of 1936, 
Decided on 20bh July 1937, from order of 
Second Sub-Judge, Second Glass, Harda, 
D/. 28th September 1936. 

Civil P. C. (1908). S. 20—Coal merchant 
residing in Hoshangabad Diatrict, by cor¬ 
respondence, asking commission agent at 
Bombay as to terms of business without 
indicating business he was going to transact 
—Letter by commission agent intimating hia 
terms of business held not offer to be ac¬ 
cepted in Hoshangabad and cause of action 
therefore held did not arise in Hoshangabad 
District. 

WbdD a merohaat or oommission agent sands 
his qnotations or terms of business to other 
people It is merely an Intimation on his part of 
his readiness to transact business with them on 
those terms, [P 188 0 1} 

Where a merobant residing in Hoshangabad 
Dlstrlot asked, by oortaspondenoe, a commission 
agent la Bombay what hie charges were for selling 
ooal and the oommission agent wrote a letter stat¬ 
ing hla oharges in detail and saying “let us have 
your traoaaotiOD onoo. Than yon shall have 
relianoe on ne” : 

Held that the letter written by the oommission 
agent stating the terms on wbioh he did basinesa 
was not an ofier but an intimation of offer. The 
faot that the letter Included the words “let na 
have your transaction onoe” would not convert It 
into an offer to be bound by acoeptanoe for there 
bad been no indloatlon np till then what hnsi- 
ness the merohant residing in Hoshangabad 
wiehed to traneaot. The oauae of action therefore 
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did not atiee la Hoshaagabad Dietrlob but In 
Bombay: AIR 1932 Bom 291, Eel. on ; Case law 
discussid. [P 188 0 1] 

K. B. Tare — for Applicant. 

J. San and B. L. Gupta — 

for Non.applicant. 

Order.—The plaintiffs, who are mer. 
ohants of Banapura in the Hosbangabad 
District, sent a wagon of charcoal to the 
defendant, who is a commission agent in 
Bombay, to be sold by him on commission. 
There was a dispute about the price which 
led to the present suit. The suit was bled 
in the Court of Subordinate Judge, Second 
Class, Harda, in the Hosbangabad District, 
and the question is whether that Court 
has jurisdiction, or in other words, whe. 
tber any part of the cause of action arose 
in the Hosbangabad District. It has been 
suggested that the sale proceeds were pay. 
able to the plaintiffs at Banapura, but that 
plea is clearly untenable. The question 
than is whether the contract was made at 
Banapura or Bombay. The contract was 
made by correspondence. The plaintiffs 
wrote to the defendant on 6th April 1935, 
asking whether the price of coal was likely 
to go up and what his charges were for 
selling it. The defendant gave a brief 
*‘®ply. and the plaintiffs wrote again. To 
tbis^ letter, the defendant wrote on 15th 
April (Ex. P.3), stating bis charges in 
detail and saying : “let us have your 
transaction once. Then you shall have 
reliance on us." To this, the plaintiffs 
replied on 27th April, (Ex. D.4). say. 
ing that they were sending the railway 
receipt for a wagon load of coal, which 
they bad despatobed some three days 
before, and asking him to take delivery 
and sell it. The defendant replied on 29th 
April (Ex. P.6) saying that he had 
received the railway receipt and would 
attend to the order when the wagon 
arrived. The lower Court has held that 
the defendant’s letter (Ex. P.3) was an 
offer and that this offer was accepted by 
the plaintiffs'letter (Ex. D.4). It therefore 
held that the contract was completed at 
Banapura. 

In revision it has been contended that 
the letter (Ex. F.3) wae merely a state, 
ocent by the defendant of the terms on 
which be was prepared to do basinees and 
that the plaintiffs' reply (Ex. D.4) was 
'the offer. Most of the oases cited before 
'tte are dietiDgoishabie. In 17 N L B 1* 

1, Mill Btores Trading Oo. of India Ltd. v. 

Hathnradas, AIR 1931 Nag 43^67 1 0 686 

=17 N L R 1. 


the plaintiffs from Hinganghat wrote to 
the defendants at Bombay asking them to 
quote prices for speoiffed quantities of 
speoiffed goods, and the defendants replied 
stating their prices and asking to be 
favoured with an order : it was held that 
this reply was an offer. That case is 
clearly distinguishable because tbe quanti. 
ties and rates were specified. In the pre. 
sent case, tbe plaintiffs merely asked on 
what terms the defendant did business, 
and until they despatched the wagon load 
they had not indicated what business they 
proposed to entrust to the defendant. In 
AIR 1923 Nag 167,* the facts are very 
much closer to those of tbe present case. 
There the plaintiff, who resided at Yeotmal, 
wrote to the defendants, who were com. 
mission agents at Bombay, saying that he 
had 100 bales ready for sale and asking 
tbe terms on wbiob tbe defendants would 
sell them : it was held that tbe defendants' 
reply stating in a printed form the terms 
on which they did business was an offer 
to sell those 100 bales. With due respect 
I must confess to some doubt whether that 
case was correctly decided, but it is on tbe 
facts distinguishable from tbe present case. 
Tbe decision in A I B 1924 Nag 308* is not 
in point because in that case accounts bad 
to be rendered and money to be paid at 
Khamgaon where tbe constituent lived, 
and tbe defendants, who were commission 
agents in Bombay, could therefore be sued 
in Khamgaon. In 9 Lab 455* it was 
stated at p. 458 : 

Ic is settled law that a suit bj a priaolpal 
against a oommission agent who baa agreed to exe. 
outean order placed with him by oorrespondenoa 
must be instituted at tbe plaoe where tbe com* 
mission agent carries on bis business and that 
tbe principal cannot sue him at the plaoe from 
where he sent tbe order. 

With due reepsot, this proposition seems 
to me to be too widely stated, and it is 
difficult to see why tbe oommiasioo agent 
should not be sued at the plaoe from where 
the order was sent if in fact the contract 
was made at that plaoe. In 46 All 465*' 
the point at issue was whether tbe money 
was payable at the plaoe where the order 

3, Chhagaolal v. Aboobaker Abdnr Rahman A 
Oo.. AIR 1923 Nag 167=72 I 0 466. 

3. Jobarimal Rndmal Adtia Firm, Bombay v. 

Buoderlal Narayandas, AIR 1934 Nag 800 = 
78 10 991. 

4. Bbamboo Mai v. Ram Naralo. A T R1920 Lah 

297=109 1 0 39=9 Lah 465=3^ P L R 406. 

6 . Tika Ram v. Daolat Ram, AIR 1924 All 630 
=80 1 0 661=46 Alt 4S6=S3 A L J 691. 
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was BdDt, and that deoisioa is not relevant 
to the present case. The decision in 56 
Bom 324® is precisely in point. There the 
plaintiffs, who were commission agents in 
Bombay, wrote to the defendants, who 
were metobants of Gbaziabad, stating their 
terms of business and the defendants sent 
orders to buy wheat and linseed which 
was carried out by the plaintiffs. Beau¬ 
mont C. J. at p. 334 stated the law thus; 

It was argued by Mr. Coltman on behalf of the 
respondents thas the letter written by the plain- 
tlfia to the defendants stating the terms on which 
they were willing to do business was an ofler to 
act as agente, which ofler was accepted by the 
Bubicquent orders given by the defendants, and 
that the contracts were accordingly made in 
Ghaalabad. 1 do not take that view cf the matter. 
I think that the letter written by the plaintiffs 
was elmply an Intimation as to the terms on 
wbioh they were prepared to do buelneee, and 
that no oontraot of any sort'was made at Ghazia- 
bad. The defendants did not bind themselves to 
give the plaintiffs any buaineee, nor did the plain¬ 
tiffs bind theiDeelves to accept any bueioess which 
was offered; 

and Bangnekar J. at pp. 343 and 344 
stated : 

In my opinion it makes not the slightest differ¬ 
ence whether the plaintiffs wrote in the first 
Instance a letter to the defeodants oontaining 
their usual terms of bueinessor whether they sent 
their usual terms of business in answer to an 
Inquiry iiom the suit firm from Gbaziabad, It 
seems to me that when a merobautor oommlssion 
agent sends his quotations or terms of business to 
other people It is merely an intimation on bis 
part of his readiness to transaot business with 
them on those terms. 

1 am in respectful agreement with those 
remarks, and it appears to me that the 
letter (Ez. P.3) written by the defendant 
stating the terms on which be did business 
was not an offer but an intimation of 
offer. The fact that the letter included 
the words "let us have your transaction 
oDoe” would not, I think, convert it into 
an offer to be bound by the plaintiffs’ 
acceptance, for, there bad been no indica¬ 
tion up till then what business the plain- 
tiffs wished to transact. I therefore bold 
that the oontraot was made in Bombay 
and not in Banapura, and that the Court 
at Harda has no jurisdiction to try the 
present case. The application for revision 
is therefore allowed, and the plaint must 
be returned to the plaintiffs for presenta. 
tion in the proper Court. The defendant 
will get his oosts in this Court and in the 

6. Devidatt Bam NlraojaDdas T. fihtlram Nara- 
yand'is, AIR 1989 Bom 291=187 1 0 861^ 
66 Bom 824=84 Bom L B 936. 


lower Court. CoaDsel’s fee in this Courfr 
Bs. 20. 

d.s./r.k. Eevision allowed. 
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Vivian Bose J. 

Kji&hnarao Gopalrao Naik and another 

— Plaintiffs — Appellants- 

V. 

Secretary of State and another — 

Respondents- 

Second Appeal No. 9 of 1935, Decided 
on 5th August 1937, from appellate decree 
of Addl. Diet. Judge, Balagbat, D/- 29bb 
September 1934. 

(a) C. P. Local Salf-Governizient Act (4 of 
1920), S. 23 (1)~S. 23 (1) applies to any 
market coming under S. 2 (2). 

SeotioD 23 (1), 0. P. Local Belf-Goverament 
Act, applies to any market which ooErespoDda to 
the defioiiiOD of market given in &■ 2 (2) of the 
Aot whatever it may happen to be called. 

[P 189 0 1) 

(b) C. P. Local Self-Government Act (4 of 
1920), S. 23 (3) — Any person prejudicially 
affected by notification under S. 23 (1) can 
sue under S. 23 (3). 

Any person, whoee rights are prejadiolally 
affected in some way by the notification under 
S. 23 (1) of the 0. F Local Self-Government Aot, 
is entitled to sue under S. 23 (3) and the Notiffoa- 
tion must be oanoelled it the prejudice la estab¬ 
lished. [P 169 0 1} 

(c) C. P. Local Self-Government Act (4 of 
1920), S. 23 (1) and (3) — Rights of owner of 
market are curtailed by cuetom'~ Suit by 
owner of merket under S. 23 (3) to cancel 
notification under S. 23 (1)—Grounds alleged 
being that bit right* were affected by levy of 
fee* and toll and hi* right to levy fee* for 
niatar were infringed ~ Wezibularz thowiDg 
that no per*on bad right to make collectiooe 
from bazar—Jungle, tank and well* lying 
outside market boundary ~ No suit held ley 
under S. 23 13), 

In general, the owner of a market has a right 
to levy fees and tolls which are neually known 
as stallage, piooage, pennage and reot and uo one 
oan ereot a stall on any portion of the land or 
otherwise claim exclusive occupation of it with¬ 
out a license from the owner. But these rights 
can be curtailed Id various ways one of which is 
ouetom. The word ‘oontrol’ as need in oonnota* 
tion with market means to manage or to regulate, 
but. In the ease of markets these rights are very 
considerably cnrtalled. The only right wbioh 
the owner has is to levy fees and tolls and If that 
is taken away by ouetom or statute or other 
means his tight of control in this sense vanishes. 

[P 189 0 a; P ISO 0 I, 9} 

A suit was brought by the owner of a market 
to oanoel the Notification by Government Issued 
under B. 38 (1), 0. P. Local Belf-GovernmeDt Aot 
on the ground that his rights were affected by levy 
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of fees and toll and that his xlghta to levy fees for 
nUtai were InfrlDged by the Notifloatlon. Aooord- 
Ing to the wazlb-ubarz of the village no pereon 
had right to make oolleotlone from the bazaar; 
the jnsgle, tank and wells lay oatslde the boun¬ 
daries of the market: 

Beld that the rights of the owner were not 
afieoted by the Notidoation and the suit did not 
lie under B. 23 (8). [p igo 0 2] 

B. M. Bbagade — for Appellants, 

M. E. Bobde, Advocate. General and 
K. N. Padbye — for Respondents 
Nos, 1 and 2 respectively. 


Judgment. — This is a anife under 
8s 23 (3), Central Proviooes Looal Self. 
Government Act of 1920 for tbe oanoel. 
Htion of a Notification under snb.a. (1). 
Other reliefs are also claimed in tbe 
alternative but primarily the suit is for 
tbe oanoellation of this Notification. Under 
o. 23 (1), the Looal Government is given 
power to order by Notification tbat the 
right of levying fees and tolls and of oon- 
trolling any market shall vest in the Dis. 
tr ot Council an^d independent Looal Board. 

yogi A. J, 0. holds, and I respeotfnlly 
g ee with him, that this applies to any 
marset which corresponds to tbe defini. 
Won of market given in 8. 2 (2) of the Act 
whatever it may happen to be called. As 
n as this is done, the market then 
beoomea a public market within the mean. 

Act: see 8. 2 (3). The oonae- 
quenoes of this are explained by Stone 

B (1937) Nag 246.^ The 
fcA -^*4 / ^°Ba and fees and 

Ooun U ° Market vesta in the District 


eotion 23 (3) of the Act gives to certain 
^ apeoified there, the right to 

■nifc" Ilf?® by instituting a 

Ju! months for the oanoella. 

fti Hfc Notification. Exactly who may 
““5:® ®aoh a suit is not indicated nor 
J a“ J® Krounds on which it can be 

4 k I a under the general law of 
oe land, no suit can be brought except by 

®, whose rights have been prejudi- 

•“•oted in some way. I take it 
aoen that such pereons are entitled to sue, 
Mu from that 1 deduce that the Notifioa. 

be oancelled if tbe prejudice is 
jiiabliihed. It follows that tbe rights of 
Government to issue such a Notification 
are not absolute. Government cannot 
Windloially affect another’s vested inter. 

m Bayabl v.DMxlet OouaoU, Nagpur. (1936) 
SB A 1 B Nag BBBssies I 0 849^ ti B (19871 

Nb|I46. 


cats by such a Notifioatiou under this 
Section if that other chooses to sue within 
the time allowed. If he does not, then, of 
course, as Niyogi A. J. 0. points out. his 
right of protest goes and ha loses what, 
ever rights be might once have had in 
this respect. But, if be does sue, then the 
intention of the Legislature is that the 
Courts should intervene and protect him 
by cancelling or amending tbe Notifica. 
tioD. The question therefore narrows 
itself down to this. Have the plaintiffs 
any rights which have been prejudicially 
affected by tbe consequences which this 
Notification invokes? That cannot be 
answered until we know what the plain, 
tiffs’ rights are and to what extent they 
are affected by the Notification. As re. 
garde the first point, I dealt with this 
matter in I L B (1937) Nag 148.^ Quoting 
from Halsbury’s Laws of England, Vol. 20 
p. 20, I said : 

The owner of a market or fair has ae a rule the 
right to remove It, wbeoever be thicks fit, to a new 
plaoe, provided he observes oertalc limitatioos ... 
in tbe absence of a statute tbe tight to hold a mat- 
ket or fair is an iooideat of the ownership of tbe 
land. 


Also in genera], the owner has a right to 
levy fees and tolls which are usually known 
as stallage, piooage, peonage, and rent and 
DO one can erect a stall on any portion of 
tbe land or otherwise claim exclusive occu¬ 
pation of it without a license from the 
owner. But—and this point I had no oooa. 
Bion to touch before—these rights can be 
curtailed in various ways one of which is 
custom. In tbe present case these limi. 
tationa are to be found in the village 
wazibul.arz (Ex P.l). It Bays ‘nobody 
has right to make collection from tbe 
bazar.” Therefore in so far as tbe Notifi¬ 
cation directs that “the right of levying 
fees and tolls” in this market shall vest 
in the District Oounoil it does nob infringe 
any of the plaintiffs’ rights, for, as we 
have seen they have none. Apart from 
this tbe matter is res judicata. The ques. 
tion was expressly raised and decided in a 
previous suit between the same parties. 
Ex. 2 D-1 is the jndgment in the case and 
it was upheld on appeal and second appeal. 

It is argued that if the plaintiffs have 
no such rights then nobody eUe has any 
either and that to that extent the Notifi- 
oati oD is oltra vires. Bat tbat is nob the 

9 Gabrolal v. Tbaknrlal AmoUlngh Bajpal, 
(1987) 94 A I B Nag 69=163 I 0 916 -I L B 

(1937) Nag 148. 



190 Nagpur Krishnarao v. Beoy. op State Boae J.) A. I. B» 


point for consideration here. As I have 
said, unless the plaintiffs can show that 
their rights have been infringed, this suit 
cannot lie. The plaintiffs have not plead¬ 
ed that any fees or tolls are to be levied 
from them, and so it is clear that they 
are not affected. Whether others are 
affected or not is no concern of theirs. 
They have their remedies and if they are 
content not to pursue them the plaintiffs 
cannot do so on their behalf. The matter 
was also placed in another way. It was 
argued that if fees and tolls are now levied, 
it may prevent vendors from coming to the 
market and so will prejudicially affect the 
plaintiffs' revenues from other sources, for, 
the crowds which assemble at the market 
gather produce from their jungle and take 
water from their tanks and wells for all of 
of which they charge. Therefore it is 
argued that although this income is not 
directly derived from the market, it flows 
indirectly from it and any diminution in 
the extent of the crowds which gather 
there will react on the plaintiffs’ general 
income. It is enough to state that these 
facts have not been pleaded nor have they 
been adverted to in the lower Courts. In 
the absence of investigation, it is impossi¬ 
ble to determine whether there is any 
reasonable foundation for this fear and 
whether the injury apprehended is not too 
remote. I cannot allow this question to be 
raised now especially as it was not even 
raised in the grounds of appeal before me. 

The only other matter the Notification 
deals with is the ooutrol of the market It 
vests this in the District Gounoil also. 
Does this infringe any of the plaintiffs’ 
vested rights ? The answer naturally de¬ 
pends upon the meaning of the word 'con. 
trol’ and the various rights it involves. As I 
see it, control as used in this connotation 
can only mean to manage or to regulate. In 
the abstract one form of control will of 
course involve the right to deoide who may 
enter the market and who may not : the 
right in other words inherent in the owner 
of the soil to issue licences to those who 
want to occupy bis land, but in the case 
of markets these rights are very consider, 
ably curtailed. The law is stated in these 
words in Halsbury's Laws of England, 
Yol. 20, page 6 : 

At all times when a market ought lawfully to 
be held, every member of the publlo hae, of 
common right, the liberty to enter and frequent 
the market place for the purpose of bringing 
thither and there exposing for sale and selling, 


or of buying, such commodities as are vendable 
In the market. 

Therefore it is clear that the only right 
which the owner has lefb to him is to levy 
fees and tolls and if that is taken away by 
custom or statute or other means his right 
of control in this sense vanishes, and we 
are left with the general right to deoide! 
which of two or more persons shall occupy 
a particular site when there is a dispute 
between them. It can mean no more than 
that for the only remaining rights of 
control would be a right to police the place 
and that of course is a Sovereign right 
vested in the State alone : 39 Gal 615^ at 
p. 661. As regards this the right to deoide 
such disputes between two rival vendore 
about the plot of ground they are to occupy 
is vested in the village mukaddam under 
the wazib-ul arz (Ex. P.l). It says, '*Tbe 
village mukaddam settles disputes of the- 
baithaki bazars, etc”. There has been no 
allegation throughout the case that the 
plaintiffs' rights qua mukaddam have beeo 
infringed ; there is not even an allegation 
that be is the mukaddam ; also I doubk 
whether such a suit would lie. But I need 
not enter into that now as the question 
has not been raised. 

The last point is about the plaintiffs' 
right to levy fees for nistar. They argue 
that the Notification infringes such rights. 
1 was not able to pin the plaintiffs’ learned 
counsel down to any exact enumeration of 
these rights. All I could gather was that 
they related to the jungle, to a tank and to 
certain wells. The jungle and the tank lie 
outside the boundaries of the market and 
so the Notification does not affect any 
right the plaintiffs may have there. I 
gather the wells are also outside but it 
makes no difference. The Notification only 
touches the rights to levy fees and tolls Id 
connexion with this market. The wazib- 
ul.arz says the plaintiffs have no snob 
right. If these collections form a fee or a 
toll in connexion with markets, then the 
plaintiffs have been acting illegally ; if 
however they do not form part of such 
fees or tolls then they are not touohed by 
the Notification and all I have to deoids 
here is whether the plaintiffs’ vested rights 
are affected by this Notification. I find 
they are not. It follows, no suit for oan- 
oellation of the Notification can lie. The 

3, Blr Bikram Deo v. Secy, of State, (191^39 
Oal 615=39 I A 31=13 I 0 966=16 OWN 
362=16 C L J 683 (P 0). 



1938 

deoiBioD of the lower Oooita is right. I 
dismiss the appeal with ooets. 

S.O./r.e. Appeal dismissed. 
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PURANIK J. 

Tanba Yadorao Wani — Judgment, 
debtor — Appellant. 

V. 

Chandrashankar Balkrishnappa and 
another — Decree-holders — Res¬ 
pondents. 

Beoond Appeal No, 576 of 1934, Decided 
on 6th August 1937, from appellate order 
of Addl. Diet. Judge, Bbaudara, D/. 4th 
Beptember 1934. 

Limitation"-Application for fubitilution 
of name in decree ii ttep'in.aid and larec 
limitation. 

An applioaiioQ for BubBtitntlon of oamea In 
place of the original deoree-boldei la a etep-ln-ald 
of execution and earee llmitaiion : A I B 2927 
Nag 808, Bel, on\ A I B 1938 Sind S<7.PiBsenf.; 
A 1 B 1922 Mad 79 held overruled by A I B 
1926 Mad 2278 and A J B 2927 Mad 288. 

[P 192 0 1,2) 

D. T. Mangalmoorti and N. T. Mangal. 
moorti — for Appellant, 

A. B. Jamdar — for Respondents. 

Judgmeot.^The decree out of which 
the present proceedings arise was passed 
on l26th March 1928. An application for 
substitution of names of the transferees of 
the original deoree-bolders was filed on 
6tb December 1930, and it appears from 
the record in the case that later on an 
application for execution was also filed on 
8rd January 1931 and the two applications 
were oo.related. The names of the trans¬ 
ferees were substituted but the application 
for execution was dismissed as Infruotuous 
on 15th April 1931. Later on a fresh 
application for execution was filed on 12th 
December 1932 by the fresh transferees of 
the decree. The judgment-debtor did not 
object to the substitution of the names 

For the execution of a decree Three yeari, 
or order of any 01\11 Court not 
provided for by Art. 188 or 
decree by 8. A8, Civil P. C., 

1906. 
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of the transferees but contended that the 
application for execution is barred by time. 
Both the Courts below relying on 24 N L R 
36^ have held that the application dated 
8tb December 1930 was astep.in.aid of the 
execution and the present application was 
within time. 

The only question which arises for deoi. 
sion in this appeal is whether the applioa. 
tion made by the respondents’ predecessor- 
in.title for substitation of their names a& 
deoree-bolders on 8th December 1930 was 
a step-in-aid of execution and whether the 
respondents deoree-bolders’ application for 
execution presented on 12th December 
1932 was in time. The Judgment-debtor 
appellant contends that the decision of the 
Courts below is not correct and relies on 
certain rulings of other High Courts in 
support of his contention. The main 
contention is that an application for sub. 
stitution at a time when no execution 
application is pending cannot be regarded 
as a step.in.aid of execution and will not 
save limitation. 

No doubt under O. 21, R. 16, Civil P. C. 
an application for execution can be filed by 
the transferee of the decree but as 
observed in 31 N L R Sop 111^ at p. 119 
an application for substitution is implied 
in such an application. Moreover, as 
pointed out in 24 N L R 36* at p, 38 there 
is nothing in the Civil Procedure Code 
which prohibits a Court from entertaining 
an application for substitution of legal 
representatives in place of the deceased 
decree, bolder or judgment-debtor and such 
an application is a step-in-aid of execution 
under Art. 182, Cl. (6j, Lim. Act. This 
decision is referred to with approval in 
31 N L B Sup 111.^ What is said about 
bringing on record the legal representa- 
tives of the deceased decree, holder or 
Judgment-debtor ought to apply to the 
substitution of a transferee in place of the 
original deoree-bolder : Bee 31 Mad 2i}4.^ 
at p. 236. On a plain reading of Art. 182, 
Cl. (6) which runs as follows: 

B. (Where the application next bereloafter 
mentioned has been made) the date oi the 
final order paseed on an applioation made In 
aooordanoe with law to the proper Oonrt for 
exeontion or to take some 8tep*in-aid of exeon- 
lion of the decree or order, 
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1. Bamohandra v. Hka, A I B 1927 Nag 808=108 I 0 270=24 N L B 86. 

9. Badbaklean v. Daodai, A I B 1986 Nag 280=160 I 0 809=81 N L B Bap 111. 
8. ADDimalal Undallar v. BiDier,(1808) 81 Had 284=18 U L J 24. 
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there is nothing in it which contemplates 
the pendency of an execution application 
when an application to take some step-in- 
aid of execution of the decree or order is 
made The raliogs which lay down this 
principle do not therefore appear to be 
correct. The appellant relies on 45 Mad 
466^ at p. 471 and further points out that 
47 Mad 641® was also a case where execu¬ 
tion application was pending and argues 
that this view should be accepted. He also 
relies on A I E 1933 Sind 341,® but 45 
Mad 466,* does not appear to have been 
accepted as good law even in Madras: see 
60 Mad 49’ and 60 Mad 403.® 7 Pat 708,® 
is an authority for the proposition that it 
is not necessary that an execution applica¬ 
tion should be pending when an applica¬ 
tion for step-in. aid of execution is taken 
and Art. 182, 01. (5) does not require this. 
A I E 1933 Bind 341,® no doubt lays down 
that an application by a transferee to be 
brought on record without asking for 
execution of a decree is not an application 
in accordance with law, as it is not an 
application for execution of the decree. 
'This view is not in accordance with the 
view taken in 24 N L E 36,^ and on a 
.plain reading of Art. 182, 01. (5), I res¬ 
pectfully dissent from the view taken in 
that case. 

What is a step-in-aid of execution has 
been the subject matter of voluminous 
case law..on the subject and as observed 
by ^enkatasubba Eao J. in 53 Mad 390^® 
that the Legislature may well, with the 
aid of the decided oases, catalogue the ap. 
plications which, in its opinion, ought to 
serve as steps-in.aid of execution, as other, 
wise the wording is so uncertain that it 
leads to a fruitless discussion. However 
that may be, it has been held in several 

4 . Euppuswami Chetbiar v. Rajagopala Aiyar, 
A I B 1922 Mad 79=70 I 0 324=46 Mad 466 
;=42 M Ii J 303. 

6 . Bajitagltipathy v. Bhavacl Sankaram, AIR 
1924 Mad 673=80 I C 103=47 Mad 641=47 
ML J4. 

6 . Devraj v. Fateboband, AIR 1938 Bind 341= 

147 10 470=27 8 LR314. 

7. Krishna Fattar v. Beetbarama Patbar, AIR 

1926 Mad 1178=98 I 0 156=60 Mad 49=61 
M L J 480. 

8 . Kannan Awnlla Hajl, AIR 1927 Mad 286 

=99 I 0 677=50 Mad 403=62 M L J 1. 

9. 7agdeo Naraln Sicgh v. Bbnbanesbwarl Euer, 

AIR 1928 Pat 612=118 I 0 682=7 Pat 708 
=9 P L T 817. 

10. Vappu Rowthar v, Blvakatakebam Filial, 
AIR 1930 Mad 688=128 I Q 677=68 Mad 
890=68 M L J 406. 


oases that an application for substitution 
of names in place of the original decree- 
holder is a step.in.aid of execution and 
saves limitation : 29 All 301,^^ 3 Pat 
596,^* 50 All 621'® and 24 N L R 36' 
relying upon these oases I bold that the 
previous application made by the trans¬ 
ferees for substitution of their names in 
place of the original decree-bolder was an 
application for step.in.aid of execution and 
the present decree, bolder transferees are 
entitled to rely upon it under Art. 182, 
Cl. (5), Lim. Act. The decision of the 
lower Appellate Court is correct. 

1 may observe in passing that in this 
particular case soon after an application 
for substitution was made an application 
for execution was filed by the transferees 
on 3rd January 1931 and the applications 
for substitution and execution were heard 
by the Court together. Evidence has been 
given in this case to prove that such 
applications were made and were before the 
Court. The appellant's counsel before me 
was not prepared to argue the effect of this 
execution application on his contention and 
wanted me to send back the case to the 
lower Appellate Court as it has not taken 
that into consideration. Though I am of 
opinion that the coutention of the appellant 
is fully met by this application for execu¬ 
tion dated 3rd January 1931,1 do not rest 
my decision on that point but bold that 
even if there be no application for execu¬ 
tion but a mere application for substitu¬ 
tion of names, that is sufficient to enable 
the decree.holder to treat it as a step-in-' 
aid of execution. In this view of the case 
it is not necessary for me to send back the 
case to the lower Appellate Court. The 
appeal fails and is dismissed with costa. 
Counsers fee Es. 15. 

b.d./r.k. Appeal dii mUsed* 

11. Pltam Singh ▼. Tota Stogb, (1907) 29 All 301 

=4 A L J 184=1907 A W N 74. 

12. Mb. Bbagwanta Euer v. Zamir Ahmad Eban, 

AIR 1924 Pat 673=78 I 0 766=3 Pat 696 

=6 F L T 461. 

IS. Mohan Singh v. Jagat Btngh, AIR 1938 All 

299=109 I 0 412=50 All 631=26 A L J 417. 
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Anandrao and another — Decree.holders 

— Appellants. 

V. 

Bendu Ziteba Patil — Judgment.debtor 

— Respondent. 
Second Appeal No. 575 of 1934, Decided 
•on 9th August 1937, from^appellate decree 
of Dist. Judge, Nagpur, D/. 4th September 
1934. 

Civil P. C. (1908), S. 47— X mortgaging hit 
'khudkasht keldt reserving cultivation rights in 
—Fields becoming sir in meanwhile — Suit 
on mortgage—Decree describing helds as khud* 
'kasht—Decree>holder taking possession of same 
fields standing as sir— Application to restora* 
tion of possession lies under S. 47—Such appli¬ 
cation is not res judicata if such contention is 
•not made before trial Court. 

X had mortgaged his khudkasht fields. Before a 
suit was brought on the mortgage X acquired 
sir rights in those fields which were then re- 
•corded as such. The mortgage very clearly stated 
that cultivating right in sir however was not 
transferred. Mortgagee obtained a decree which 
mentioned in it the old khudkasht numbers, but in 
execution took possession of the same fields then 
standing as sir ; X applied for restoration contend¬ 
ing that mortgagee was not entitled to have his 
-cultivating rights in sir: 

Held as the mortgagee had taken more than 
what ho was entitled to under the decree thcappli- 
cation was covered by 3. 47, and no separate suit 
"f ®®«ajy -.AIR 1934 Nag 241 and AIR 
1V24 Nag 155, Rel. on. (P 193 C 2 ; P 194 C 2] 

Held further that X's contention was not res 
judicato as it was not at all necessary for him to 
ffaise the point in the trial Court. [P 194 C 2 ; 

P 195 0 1) 

D. T. Mangalmoorti and N. T. MangaU 
moorti for Appellants. 

B. P. Deo for Bespondent. 

-* 1 , In execution of his decree 

"the decree.holder took possession of fields 
Nos. 149, 114, 115 and 140 belonging to 
the judgment.debtor which were sir when 
the decree-holder entered into possession. 
These fields were the mortgagor's khud. 
kasht when they were mortgaged, but sub. 
sequently in the current settlement they 
were recorded as sir. They bore this 
•character when the suit was filed, but in 
"the suit and the decree the old numbers of 
^he fields were given and their right was 
'flhown as khudkasht. The mortgage in 
cuit did not purport to transfer the oulti- 
▼ating rights in air land, and in the decree 
that was passed it was very clearly stated 
that the cultivating rights in air land are 
not decreed. It appears that as the fields 
^ere described as khudkasht in the decree. 
1988 ft 96 


the decree.holder obtained possession there, 
of. The judgment.debtor thereafter applied 
to the Court under S. 47, Civil P. C., 
requesting the Court to restore him to 
possession of the cultivating rights in the 
fields which were sir and cultivating rights 
whereof did not pass to the decree-holder. 
The lower Appellate Court came to the 
conclusion that the judgment-debtor is enti- 
tied to be restored to such possession. 
Against this order of the lower Appellate 
Court, this second appeal is filed to this 
Court. The cultivating rights do not pass 
to the decree-holder is conceded by the 
appellants’ counsel in view of this Court’s 
ruling in 29 N L R 142* and AIR 1934 
Nag 241=17 N L J 100^ with reference to 
S. 45 of the old C. P. Tenancy Act and 
S. 49 of the present C. P. Tenancy Act, 
but it is contended that the judgment- 
debtor has chosen a wrong forum for res¬ 
toration to possession. It is argued that 
the application of the judgment.debtor 
under S. 47 under which it is held to be 
tenable is not the section under which the 
judgment-debtor should be given any relief. 
His remedy lies in a separate suit. It is 
further contended that the judgment.debtor 
ought to have raised this plea before the 
passing of the decree and as he failed to 
raise it he cannot be allowed to raise it in 
subsequent execution proceedings. 

Taking the first contention for examina¬ 
tion it will be found that it is not tenable. 
It is not disputed that if the decree-holder 
takes into possession under the decree 
some property in excess of what has been 
granted to him by the decree, it will be a 
matter relating to execution. By the| 
decree, cultivating rights in sir lands were, 
expressly excluded and yet in execution of 
his decree the decree-holder has taken pos- 
session of the judgmen,t-debtor s cultivating 
rights in sir lands. This was surely in 
excess of what the decree gave him. In 
AIR 1928 Lah 936,^ it has been clearly 
laid down that if the decree-holder takw 
possession of property not covereii by the 
decree an application under S. 47 lies and 
the judgment-debtor can 1>6 restored to 
possession. Sir Dinshah Mulla in Ins Civil 
Procedure Code, Edn. 10, p. 170, 8’^®® 
several cases on the po int under the head 

1 Raiesbwar v. Mt. Rokhma. A I B 1933 Nag 
104=142 I C 603=29 N L R 142- 

9. Viahwanatb v. Bapu 

Nag 941=151 I C 1069=17 N L J 100. 

8 Amir-nd’Din v. Mt. Khairi, A I B 1998 L*b 
986=110 I C 859. 
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“Property ■wrongly taken in execution”. 
The appellant’s counsel however contends 
that inasmuch as the fields in suit were 
mentioned in the decree, it could not be 
said that this is not the property covered 
by the decree; but what was described 
in the decree was the field property bearing 
old numbers as khudkasht, and it was also 
stated therein that cultivating rights in sir 
lands have not been decreed. It could not 
therefore be argued that the decree.holder 
has taken possession of what is mentioned 
in the decree. In execution of his decree 
for certain old khudkasht numbers he has 
actually taken possession of certain new sir 
fields belonging to the judgment.debtor. 
This was never decreed in his favour. The 
appellants rely upon 17 N L R 84,* 28 
N L R 250® and AIR 1928 Nag 100® in 
support of his argument. 17 N L R 84* was 
a case in which the plaintiff auction.pur. 
chaser sued for actual possession of the sir 
lands and for cancellation of the settlement 
entry in that behalf regarding those fields. 
That was a case where a new cause of action 
was alleged by the plaintiff. Moreover it 
was held that the decree gave cultivating 
rights in sir and such a decree was pro. 
perly executed. Their Lordships of the 
Privy Council confirmed the view of the 
Judicial Commissioner that the suit was 
not barred by S. 47, Civil P. C. 28 N L R 
250® was a case of an auction.purchaser 
who did not apply for possession under 
O. 21, R. 95. It was held in that case that 
S. 47, Civil P. 0., does not bar the suit. In 
AIR 1928 Nag 100® the facts show that 
what had been directed by the warrant 
was possession of proprietary rights and 
the decree.holder thereafter took possession 
of the cultivating rights, and in the circum. 
stances of the case it was rightly held that 

5. 47 was not the appropriate provision of 
law under which the judgment.debtor could 
claim restoration to possession. There are 
certain observations in the case which were 
obiter and cannot afford a sufficient autho. 
rity for the appellants to say that the ques. 
tion involved in the present appeal cannot 
be agitated in execution proceedings. On 
the contrary in A I R 1924 Nag 155^ the 

4. Ghulabsingh v. Ballabhdas, AIR 1921 P C 

13=61 I 0 769=48 I A 220=48 Cal 591=17 

N L R 84 (P C). 

6. Ohotelal v. Sarwan, AIR 1932 Naff 140=140 

I C 683=28 N L R 260. 

6. Lazminarayan v. Shridhar, AIR 1928 Nae 

100=105 I 0 420. 

7. Bhtoraja v. Muknndilal, AIR 1924 Naff 155 

=76 I 0 637. 


question arose in execution proceedings and 
was allowed to be agitated. In A I R 1924 
Nag 241^ it was observed that if the decree, 
holder applies to take possession of property 
which he was not entitled to take posses¬ 
sion of in execution of his decree, the 
judgment.debtor can apply under S. 47 for 
retention of such possession. As I have, 
already pointed out, the decree in the easel 
did not grant hifh possession over cultivat. 
ing rights in sir and if those cultivating 
rights have been taken possession of by 
the decree-holder, the judgment.debtor can 
come up under S. 47, Civil P. C. and ask 
the Court to restore him to possession. This 
contention of the appellant therefore fails. 

The second contention is about res judi- 
cata. It is argued that the defendant in the 
suit should have raised the contention that 
the fields in suit have become sir since the 
execution of the mortgage and the culti¬ 
vating rights thereof did not pass and could 
not be decreed in favour of the plaintiff, 
ibis not having been stated they are 
debarred from agitating this question in 
execution. It w’as really the duty of th©' 
plaintiff to have stated in the plaint the cor. 
responding new numbers of the fields that 
were mortgaged to him with the proper 
character that they bore as required of him 
under the Circular of this Court (Civil' 
Circular 1-6). He did not choose to state 
in a straightforward manner what the 
actual facts were. He led the Court to 
believe that cultivating rights in sir lands 
were not the subject-matter in dispute. In 
fact they were excluded by the terms of 
the mortgage deed and in the decree that 
followed there is an express mention that 
the cultivating rights in sir lands did not 
pass. The defendant on these allegations* 
of the plaintiff was not called upon to make- 
any statement regarding his cultivating 
rights which were expressly reserved by his 
mortgage deed and to which the decree- 
holder did not lay claim by a suit. If in- 
spite of this, the decree-holder sued for 
foreclosure or sale of certain old numbers- 
describing them as khudkasht, though in. 
fact they were sir at the time, the defen- 
dant could very well sit quiet and allow 
him to do so knowing fully that there were- 
no such numbers as described in the plaint 
bearing the character of khudkasht and the 
decree-holder even if he were to obtain a 
foreclosure decree as against such numbers 
will not be able to disturb his cultivating 
rights in sir lands. He was not therefore! 
bound to agitate this question before the‘ 
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.decree was passed and could not be pre¬ 
cluded from agitating it when the decree, 
holder in execution of such a decree takes 
possession of his cultivating rights. I hold 
that the defendant is not barred by the 
principles of res judicata from agitating this 
question by an application under S. 47, 
Civil P. G. As both the contentions raised 
by the appellant have been found against 
him, the appeal fails and is dismissed with 
costs. Counsel’s fee Rs. 25. 

B.D./r.k, Appeal dismissed. 
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Sheoram and another — Defendants — 

Appellants. 


V. 


Mulchand Bindraj Oswal — Plaintiff 

— Respondent. 
Second Appeal No. 363 of 1935, Decided 
on 3l3t July 1937, from appellate decree 
of Addl. Diet. Judge, Balaghat, D/. 30th 
March 1935. 


^ (a) Res judicata—Correctness of decision is 
immaterial in considering whether it operates 
as res judicata—Previous decision on question 
of law can be res judicata in subsequent suit. 


The correctness or otherwise of a judicial dec 
slon has no bearing upon the question whether 
does or does not operate as res judicata. A pari 
taking the plea of res judicata has to show thi 
the matter directly and substantially in issue hi 
also been directly and substantially in issue in 
previous suit and has been heard and decidei 
The principle of res judicata is not to bo ignore 
merely on the ground that the reasoning wheth. 
in law or otherwise of the previous decision ca 
be attacked on a particular point. It is not corre( 
to say that a previous decision on a question < 
D w ® judicata in a subsequent suit 

! A I B 1928 Cal 77? (F E 
and A I R 1982 Nag 90, Bel. on ; (1926J A C 9i 

Dttixng.; AIB 1927 All 606, Dissent.; Case lai 
referred. [p jgg ^ j 

(b)Civil P. C. (1908), S. 11, Expl. 4-Sui 
for rent—Tenant alleging some other person t 
lio landlord—Existence of previous rent decree 
in favour of landlord against tenant in respec 
of same bolding operates os res judicata. 


^ 2 ' recovery of rent the relationship 
Of landlord and tenant is the foundation of a de- 
oree and therefore when such a suit is decreed the 
^urt must proceed on the footing that it was a 
matter to ^ determined and in fact 

determined In the earlier rent eoit. [P 197 0 1) 

Where therefore in a rent suit brought by the 
{w^ord the tenant denies the relationSlpof land- 
lord and tenant and pleads that he is a tenant of 
•ome other person and it Is found that there are 
nany rent decrees against the tenant in favour of 
«»• landlord In respect of the holding the decision 


in previous suits operates as res judicata under 
S. 11, Expl, 4 : AIB 1927 All 145 ; AIR 1925 
Cal 427 ; AIB 1936 Pat 556 ; AI R 1918 Nan 
262 and 11 All 146, Bel. on. [P 197 0 1] 

K. B. Sheorey — for Appellants. 

W. B. Pendharkar — for Respondent. 

Judgnifint, This second appeal arises 
out of a suit for recovery of rent by the 
plaintiff-respondent as lambardar against 
the defendants who are occupancy tenants 
of the holding in the patti. The defendant 
pleaded that the plaintiff though a lambar¬ 
dar of the patti is not entitled to sue for 
the rent of the land in suit which was 
formerly sir, as the exproprietor of the 
land in suit is under the law the landlord 
of the defendants and he alone is entitled 
to sue. The plaintiff in reply denied the 
facts alleged and urged that he has been 
recovering rents from the defendants for 
the last several years and instituted several 
suits for recovery of rents from the defen. 
dants and those suits were decreed and 
that the right of the plaintiff as landlord 
of the fields in suit must be deemed to 
have been finally settled between the par. 
ties and cannot be re-agitated in this litiga- 
tion. He thus pleaded the bar of res 
judicata under S. 11, Expl. 4, Civil P. C. 
Both the Courts below have accepted this 
plea and decreed the claim. The defendants 
come up in second appeal and urge that 
the decision of the lower Courts that the 
defendants were debarred from challenging 
the title of the plaintiff as landlord under 
S. 11, ExpL 4, Civil P* C. is erroneous. It 
18 argued before me that the previous deci- 
Sion is one on a point of law and is nob res 
judicata and much more so in a rent suit 
in which the liability is a recurring one. 

It is not however disputed that the 
plaintiff suing as lambardar has obtained 
several decrees against the defendants for 
the rent of the holding in dispute. It is 
also not disputed that the defendants never 
challenged the title of the plaintiff for 
re^vering rent of the holding in those 
suits and that the decrees were passed and 
rents realized by the plaintiff. The defen. 
dants however contend that the omission 
to raise the plea in the former suits should 
not debar them in raising the plea in this 
suit. It is argued that what was decided 
in the former suits was a decision on a 
question of law and there is no res judicata 
on an issue of law. My attention has been 
invited to certain decisions wherein it is 
laid down that a previous decision on a 
point of law is not res judicata. 
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The appellants relied on (1926) A C 94' 
at p. 100 and 49 All 918^ at p. 923 in 
support of their argument that an erroneous 
decision on a point of law is not res judi¬ 
cata. (1926) A C 94' is a case under 
English law and what is stated therein is 
that a decision on a question at least re. 
garding the interpretation of a statute doe| 
not operate as res judicata. In 49 All 918 
Ashworth J. lays down that where the 
law forbids a certain thing being done 
in a suit, no amount of failure by a defen- 
dant in previous suits to plead the positive 
bar created by Legislature will prevent its 
being taken up in a subsequent suit. It is 
thus apparent that in both those cases the 
decision turned upon an abstract question 
of law. The Privy Council decision is not 
one under S. 11, Civil P. C., and the view 
taken in 49 All 918^ at p. 923 is not 
shared bV the other High Courts in India. 
I may refer particularly to AI R 1932 Nag 
90,® 65 M L J 684^ and 56 Cal 723.^ In the 
last case the full implication of S. 11, Civil 
P. C., has been very clearly brought out 
by Rankin C. J. in laying down that cor¬ 
rectness or otherwise of judicial decision 
has no bearing upon the question whether 
it does or does not operate as res judicata. 
A party taking the plea of res judicata has 
to show that the matter directly and sub- 
stantially in issue has also been directly 
and substantially in issue in a previous 
suit and has been heard and decided. The 
principle of res judicata is not to bo 
ignored merely on the ground that the 
reasoning, whether in law or otherwise, 
of the previous decision can be attacked on 
a particular point. I respectfully concur 
with the view taken in 66 Cal 723 and 
hold that it is not correct to say that 
a previous decision on a question of law is 
not res judicata in a subsequent suit. The 
appellants relied on AIR 1922 Lab 329® 
and the cases cited therein, and in particu- 


1 Broken Hill Proprietary Company v. Municipal 
Council of Broken Hill. (1926) A C 94=95 
L J P 0 33=134 L T 335. 

2. Manohar Lai v. Baldeo Singh, AIR 1927 .411 

505=103 I C 379=49 All 918=25 A L J 582. 

3. Madhorao v. Hiralal, AIR 1932 Nag 90=138 
I C 161. 

4. Maharaja of Jeypore v. Ramamurbhy, AIR 

1933 Mad 925=148 I C 221=57 Mad 73=65 
M L J 684. 

5 . Tarini Charan v. Kedar Nath. AIR 1928 Cal 

777=115 I C 593=56 Cal 723=33 OWN 
126=48 C L J 327 (F B). 

6 . Moti Sagar v. Dhanna Mai, AIR 1922 Lah 

329=72 I C 177. 
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lar on 22 Bom 669^ and 30 Mad 461.® On 
a proper study of the case in A I R 1922 
Lah 329® it will be found that the ultimate 
decision as given by their Lordships of the 
Lahore High Court which is stated at 
p. 334 turned not on the point as to 
whether an issue of law was res judicata or 
not but upon the facts of that particular 
case. The decision is thus stated at p. 334: 

The question of the permanent nature of the 
tenancy is not res judicata inasmuch as the Divi¬ 
sional Judge did not come to any definite decision 
on the point. Even if he had however we do not 
think it could oparate as res judicata inasmuch as 
the fiuding could not have been attacked on 
appeal by the plaintiff in whose favour a decree 
had been passed. 

30 Mad 461® referred to in AIR 1922 
Lah 329® and relied on by the appellants 
before me has been expressly dissented from 
the Madras High Court in 65 M L J 684* 
to which I have already made a reference 
and the view taken in 22 Bom 669^ does 
not seem to have found favour with the 
Bombay High Court, as will be clear from 
the later cases, 45 Bom 1260® and 33 Bom 
L R 1443=A I R 1931 Bom 570.'® 
I am however of opinion that in the 
present case it could not be argued 
that what was decided in a previous 
case was a question of law. lam distinctly 
of opinion that the previous decision is 
one on a mixed question of law and fact. 
Whether plaintiff is the landlord or any 
other person is the landlord of the defen¬ 
dants would necessarily depend upon pleas 
and proof of facts in the case. It is not 
disputed that in the previous suits the 
plaintiff asserted that he was the land¬ 
lord of the defendants' holding. The 
defendants admittedly did not dispute 
this assertion on the part of the plaintiff. 
On the facts admitted therefore the deci¬ 
sion was that the relationship between the 
parties is that of landlord and tenant. To 
the facts as admitted the law was applied 
and a decree was granted to the plaintiff. 
The facts that are now being stated by the 
defendants in this suit challenging the 
plaintiff to sue them for rent were such as 
might have been stated by them in the 
former suit and ought to have been stated 
by them if they wanted to c hallenge the 

7. Chamanlal v. Bapubhai, (1893) 22 Bom 669. 

8 . Mangalathammal v. Narayanswami Aiyar, 

(1907) 30 Mad 461=17 M L J 250. 

9. Sitaram Sakharam v. Laxman Vinayak, AIR 

1921 Bom 87=64 I 0 162=45 Bom 1260=23 

Bom L R 749 (P B). 

10. Kesheo v. Gangadhar, AIR 1931 Bom 570 

135 I C 470=33 Bom L R 1443. 
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title. This not having been done, a decision 
in favour of the plaintiff in the former suit 
was given. The defendants in the present 
litigation for the first time state the fact 
that the land in suit was originally sir and 
belonged to a particular co-sharer in the 
village and that that co-sharer having sold 
his proprietary interest became an expro¬ 
prietary occupancy tenant of the land in 
suit with the result that the exproprietary 
occupancy tenant became the tenant of the 
exproprietor and not of the entire proprie¬ 
tary body. It is only on his establishing 
these facts that the law as stated in 23 
N L R 160'^ will apply. As I have already 
shown the plaintiff has denied these facts 
and pleaded a bar of res judicata under 
S. 11, Expln. 4. It will thus be clear that 
the decision in the previous case or cases 
cannot be regarded as a deoision on a mere 
question of law, nor the decision of the 
present case depends on a pure question of 
law without going into the facts as stated 
by the defendant. These facts might and 
ought to have been stated in the previous 
case. The previous decision therefore bars 
the present plea. 

It has been laid down in several cases 
that in all cases for recovery of rent the 
relationship of landlord and tenant is the 
foundation of a decree and therefore when 
such a suit is decreed, the Court must pro¬ 
ceed on the footing that it was a matter 
necessary to be determined and in fact 
determined in the earlier rent suit. This 
being so, the decision of the previous suit 
operates as res judicata. I rely upon AIR 
1927 All 145,^^ A I R 1925 Cal 427,^* 11 
All 148** (a case of recurring liability), 
AIR 1936 Pat 556*® and 1 N L J 137.*® 
I hold therefore that the defendants are 
debarred from challenging the title of the 
plaintiff under S. 11, Expln. 4, and that the 
decision of the lower Appellate Court on 
this point is correct. 

It is however argued that if the facts as 
stated by the defendants in the present 


11. Bari Babu v. Qanceh Singh, AIR 1928 Nag 

89=106 I 0 429=28 N L R 160. 

12. Sardar Singh t. Mt. Bal Kuer, AIR 1927 All 

146=9810 961. 

18. Shib Chandra Talukdar v. Labhi Priya Qnha, 
AIR 1926 Cal 427 = 86 I 0 128 = 40 C L J 
607=29 OWN 268. 

14. Balkishan v. Kishan 1^1. (1889) 11 All 148 = 
1669 A W N 49 

16. Pritbi Singh v. Ram Saran Mahto, AIR 1986 
Pat 666=166 I 0 628=17 P L T 688. 

16. Banwarilal v. Oangaprasad, AIR 1916 Nag 
962=1 K li J 187. 


case be true and if the defendants are to 
be held barred by res judicata from plead, 
ing these facts the Court in accepting the 
plea of res judicata will be perpetuating a 
great injustice. It is also argued that a great 
hardship will result to the defendants if 
the view of the lower Appellate Court is 
accepted as correct. It is stated that the 
defendants will have to pay the same rent 
twice over, namely to the lambardar who 
is now suing for its recovery and to an. 
other person who is also a landlord in view 
of the law taken in 23 N L R 160.** I 
have not the least doubt that the Courts 
should not lend their support in perpetua- 
ting injustice, but I do not find that any 
injustice will be perpetuated by the deci- 
sion that is given in the case, nor would 
any hardship result to the defendants in 
any manner. The defendants have not paid 
the rent for the years in suit to the other 
alleged landlord of theirs. The plaintiff alone 
has sued them for such rents. The other 
person is not now entitled under law to 
sue the defendants for such rent. His claim, 
if any, is long barred by time. The defen. 
dants are not called upon to pay the same 
rent twice over to two diS’erent persons. 

Section 68, C. P. Tenancy Act, enacts 
that if a tenant in any case is doubtful as 
to the person entitled to receive rent pay. 
able in money, such tenant may apply to a 
Revenue Officer for permission to deposit 
the amount of rent which he believes to be 
due. S. 70 states that if it appears to the 
Revenue Officer that the applicant is enti- 
tied to make the deposit under S. 68, be 
shall receive such deposit and give a receipt 
therefor. Such receipt shall operate as an 
acquittance for the amount of the rent pay¬ 
able by the tenant and deposited by him, 
in the same manner and to the same extent 
as if such amount bad been paid to the 
person to whom it was due. The defen¬ 
dants can resort to these provisions of the 
C. P. Tenancy Act, with respect to the rent 
for the years that follow the period for 
which the suit has been instituted and this 
will avoid all complications for the defen. 
dants. I do not think that any hardship 
will be caused to the defendants or any in- 
justice will be perpetuated. The result is 
that the appeal fails and is dismissed with 
costs. 

E.B./r.K. Appeal dismissed. 
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Shridhar Bhagwanji Teli and another 

— Defendants — Appellants. 

V. 

Sitabai, wfo Bhagwanji Teli 

Plaintiff — Respondent. 

First Appeal No. 75 of 1933, Decided on 
30th September 1936, from decree of Addl. 
Dist. Judge, Wardha, D/- 11th March 1933. 

sjs (a) Hindu Law—Maintenance — Widow— 
Suit for—Court should take debts of family into 
account while determining maintenance — 
Family consisting of 'three brothers, one of 
them being widow's deceased husband—Widow 
taking into adoption her husband’s brother’s 
son — One of remaining brothers separating 
from family but rest of the family remaining 
joint—Maintenance is payable from whole of 
joint family property and not from^ property 
allotted to adopted son—Arrears of maintenance 
may be at lesser rate — Interest to be awarded 
on arrears should be at Court rate and running 
from date of decree. 

Id arriving at the figure of maintenance to be 
allowed to a Hindu widow, the Court should take 
into account the debts with which the family is 
burdened t A I B 193S Lah 901; AIR 1927 
Mad 2092; AIR 1922 Nag 12? and A I R 1929 
P C 128, Rel. on. [P 200 C 1] 

Where the family formerly comprised of three 
brothers, one of them being the widow’s deceased 
husband and the widow takes into adoption her 
husband's brother’s son and subsequently one of 
the remaining brothers (other than the one whose 
son is taken into adoption) takes bis share and 
separates from the family but the rest of the 
family remains joint, the widow is entitled to 
maintenance from the whole of joint family and 
not merely from the income of the property alio* 
Gated to her adopted son as the share of his adop¬ 
tive father at the time of the determination of the 
share of the brother who has separated. The 
widow is, under the circumstances of the case, 
entitled to bo treated generously in the matter of 
maintenance. [P 200 0 2] 

The arrears of maintenance to be awarded to 
the widow need not necessarily be at the same 
rate at which the Court has fixed the future main¬ 
tenance and may be at a lesser rate. The Court 
has discretion in the matter ; AIR 1932 Nag 
11; AIR 1918 Bom 122; 21 All 183 and AIR 
1932 Mad 408, Rel. on. [P 201 0 1] 

As regards the interest to be awarded on the 
arrears of maintenance, the Court should follow 
the usual course in such matters and should allow 
the Court rate of interest from the date of decree. 

[P 201 0 2; P 202 C 1] 

(b) Hindu Law—Maintenance—Widow—Suit 
for — Family joint at all material times—Costs 
and maintenance are payable from joint family. 

Where in a suit for maintenance by a widow, 
the family has been found to be joint at all mate¬ 
rial times, both costs and maintenance are payable 
from joint family and not by any individual 
member. [p 202 C 1] 


M. B. Kinkhede, A. V. Khare, W. B 
Pendbarkar and A. R. Kulkarni —for 
Appellants. 

T. J. Kedar and R. G. Rao — for Res~ 
pondent. 

Judgment.—This is a defendants’ appeal 
in a widow’s suit for maintenance. The 
learned Judge has passed a decree giving 
the plaintiff a variety of remedies nearly 
all of which are given against defendant 1, 
and nearly all of which are challenged in 
this appeal. The facts can be shortly 
stated, although they are somewhat com. 
plicated. The family of one Vishram com¬ 
prised three sons, Yeshwant (who is defen¬ 
dant 2), Mahadeo (who is not a party) and 
Bhagwan (who is the deceased husband of 
the plaintiff). Yeshwant had a son Shri¬ 
dhar, whom, when the plaintiff Sitabai had 
become a widow, the plaintiff adopted. 
That was in 1919. Following that adoption, 
there was a suit to contest the adoption 
which ended in the adoption being upheld 
in 1921. 

Nothing material transpired thereafter 
until April 1925 when the family com¬ 
prising Yeshwant, Mahadeo, and Sridhar, 
entered into a partition arbitration which 
resulted in the family property being 
separated into three lists, one of which 
showed the property belonging to Yesh- 
want, the second that of Mahadeo, and the 
third that of Sridhar who was then a 
minor and was being represented by Sitabai 
who was stated in the adopted son’s pro¬ 
perty list to be his guardian. There was 
another list relating to debts. Most of the 
debts bad been incurred by Mahadeo and 
he was made responsible for far more than 
a third share of the total indebtedness; and 
Sridhar was made responsible for far less 
than a third of the indebtedness, his liabi- 
lity being fixed at Rs. 4000 odd. Hardly 
had the partition arrangement been come 
to when there was obviously a dispute 
between Yeshwant on the one hand and 
the plaintiff, the widow, on the other hand. 
The genesis of that dispute appears to be 
that the plaintiff, not unnaturally, thought 
that this was a separation between the 
three branches, that the result of it would 
be that Sridhar would be separate and that 
she would be his guardian. Yeshwant took 
another view. He took the view that the 
lists were merely for the purpose of deter¬ 
mining Mahadeo’s share, that he and 
Shridhar would remain joint and that, as a 
consequence, he was the guardian as being 



1938 

the eldest male member of the joint Hindu 
•family. The matter went as far as a suit, 
and Yeshwant was successful in maintain¬ 
ing that position. As a consequence, Sita. 
bai found herself a widow, not the guardian 
of her son and on bad terms with the 
■family. Thereafter things became worse, 
apparently; she left the place where she 
had been residing and eventually is found 
•in the Bombay Presidency, having, in the 
meantime, got possession of two fields. 

There has been a considerable amount of 
argument devoted to in what capacity and 
'how she got possession of those two fields. 
It is said by the appellants that she got 
them because it was part of the partition 
arrangement that she should have these 
fields in lieu of maintenance. Therefore, it 
is said that the amount of maintenance has 
heen amicably settled, and that that amount 
is prima facie the just amount, and that 
what she should be given by way of main, 
tenance is the value of those fields, if not 
the income from the fields themselves; and 
if she is given a sura of money in lieu of 
possession of the fields, in calculating that 
sum of money, one should take into account 
the reduced value of land in this Province 
owing to the bad times that have been 
^ntinuing since 1930. On the other hand 
it is said that these fields were not given 
to her at any time; they were not given to 
her by the arbitrators who settled the lists 
in the partition proceedings; and that the 
story that is told by five of the defendants’ 
witnesses (D. Ws. 6, 10, 14, 16 and 19), 
including one of the arbitrators, is a mere 
after.thought which has its genesis in the 
fact that one of the plaintiff’s witnesses let 
it out, in the course of his examination, 
that the plaintiff had been given these 
nelds. 

In our opinion, the matter can best be 
decided by looking at the pleadings. If in 
"truth and in fact this widow had bean 
given these fields as a matter of amicable 
agreement in respect of her maintenance at 
"the time of partition, whatever else was or 
was not left out in the written statement, 
this would never have been left out. It 
goes to the very root of her claim and is 
the easiest possible way of disposing of her 
claim. Yet when we look at the written 
statement,^ we find the matter is put in an 
entirely different way by the defendants. 
What is said in para. 6 (2) is that after 
she had left Fatehpur in December 1924, 
ehe was first of all supplied with provisions 
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and money. Then she was discontented. 

She then selected the two fields that are 
with her now.” That selection is stated in 
the written statement to be because 

defendant 2 then proposed to her that she might 
take one or two fields of her choice and maintain 
herself. 

That is in point of time before the parti¬ 
tion. It tells a story of an arrangement 
between the widow and defendant 2. It 
makes no mention whatsoever of the arbi. 
trators, and it does not relate the settle, 
ment to the partition proceedings. Bearing 
in mind that that is the pleading, bearing 
in mind that that is not borne out by the 
evidence, bearing in mind that the evidence 
is not related in any way to any pleading, 
the only possible inference is that the story 
told by the defendants is not true, and 
although admittedly the evidence given by 
the plaintiff herself is so conflicting and 
confused as to be unreliable throughout, we 
are of the opinion that the probability is 
that her original possession of these two 
fields is neither due to amicable arrange, 
ment, nor is it due to her seizing the fields, 
except in the sense that at the time when 
she was seeking to be declared guardian 
of her infant son by adoption, she endea¬ 
voured to get possession of her infant son’s 
share which she was treating as a separate 
share which had fallen to her on partition. 
That share comprised two fields atNarsing. 
pur, two fields at Thar and three fields at 
Fatehpur. She got hold of the two fields at 
Narsingpur; she went to get hold of the 
fields at Thar, when she was set upon by 
defendant 2’8 men, given bruises on the 
front and back of her head which might 
have been caused by stones or some other 
blunt implement, and thereafter gave up 
the struggle. She did not proceed to Fate- 
pur and invite another beating, and remain¬ 
ed in possession of the two fields at Nar. 
singpur. It is not however, in our opinion, 
necessary to so hold for the purpose of this 
appeal. All that is necessary for us to say 
is that we are not satisfied that there was 
any amicable settlement at any time with 
the widow in lieu of maintenance; nor was 
there any amicable arrangement with regard 
to the quantum of maintenance at all. 

It remains therefore to consider what 
in the circumstances of this case is a fair 
rate of maintenance to award to this lady, 
whether she shonld get that same rate for 
arrears back to the time when she ceased 
to be maintained in the joint family house, 
whether she is entitled to be allowed the 
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expenses of Rs. 1000 which she incurred 
for her daughter’s marriage, whether she 
is entitled to an allowance in respect of 
debts which she incurred, as she says, for 
her maintenance, what the future rate of 
maintenance should be, whether any allow¬ 
ance should be made for the fact that after 
the suit was instituted as we now know 
times have been hard in the Central Pro. 
vinces for agriculturists, whether the rate 
of interest allowed by the learned Judge is 
correct, whether the order as to costs is 
correct, and whether thedecree as to defen. 
dant I’s share alone being bound is correct. 
The easiest point is the one as regards the 
daughter’s marriage. It is hardly disputed 
that she incurred an expense exceeding the 
amount that she has been allowed. The 
amount that she has been allowed is Rupees 
1000. It is said, that is tooi high because 
in the past daughters in the family have 
been married for expenses between Rs. 600 
and Rs. 800. In our opinion, there is no 
reason to interfere with the learned Judge’s 
conclusion on this head. 

The most important point is as to the 
quantum of the maintenance that she 
should be allowed. The learned Judge, in 
our opinion, has arrived at a correct figure 
while making, in the course of his enquiry, 
two mistakes which nearly cancel one 
another. The one mistake that he has 
made, in our opinion, is that he has put on 
one side the indebtedness of the family as 
a matter that should not be considered in 
arriving at the figure. There are many 
cases which suggest that this is not right. 
We refer to 16 Lah 9,^ 53 M L J 176* and 
AIR 1929 Nag 127® and we are also 
inclined to the view that the same position 
is taken by the Privy Council in 8 Pat 
810,* although the matter did not there 
directly arise, and there is no decision to 
that effect. But their Lordships appear to 
have assumed that debts should be taken 
into account. On the other hand, the 
learned Judge, not unnaturally, having 
regard to the terms of the lists made in the 

1 . Mt. Champa v. Official Receiver, Karachi, 
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partition arrangement, seems to have had 
his mind influenced by the fact that the- 
appellants were really separate and that 
this maintenance being maintenance for 
the widow of the boy’s adoptive father, 
should be charged solely on those items of 
property that have been allocated to the 
boy's share ; and accordingly, he not only 
gives a decree against those items of pro- 
perty only, but he regards only the income 
from that part of the family property in 
arriving at the total income out of which, 
maintenance is to be paid. 

In our opinion, in a ease such as the 
present, the widow is entitled to mainte¬ 
nance from the joint family property, that 
is from the property as shown in the lists- 
1 and 3; and the income from that pro. 
perty in a bad year would be round about 
Rs. 2500 and in a good year would be 
round about Rs. 5000. Those figures are, 
in our opinion, low. They are founded on 
the defendants’ admissions. The learned 
Judge was not only entitled, but bound, to- 
found himself on those admissions, because- 
of the paucity of the plaintiff’s evidence 
due, very largely, in our opinion, to delay 
and reticence on the part of defendants in 
producing books. However that may be,, 
the plaintiff’s evidence is poor, so poor that 
one cannot act upon it in this respect and 
one is bound to act upon the defendants’ 
admissions. It would be idle to assume 
that it is probable that these admissions- 
tell the whole truth as to the income of 
this family. Taking the income, however, 
on that basis of Rs. 6000 a year, bearing 
in mind the fact that the family is bur¬ 
dened with some Rs. 12,000 of debts, the 
result, in our opinion, is that the most that 
can be given to this woman by way of 
maintenance is Rs. 600 a year. That is the 
figure that the learned Judge has given 
her. He has given her that amount for a 
reason that we think is right. He has 
observed that this is a case where she 
should be treated generously in the matter 
of maintenance, as was pointed out in 
1 N L R 33,® owing to the fact that she 
has adopted defendant 1 as her son. 

The next question that arises is with 
regard to arrears of maintenance. It may 
well be urged that the learned Judge has- 
decided, following the rules laid down by 
the Privy Council in 8 Pat 840,* that this- 
particular lady is of a station in life and 

5. Raja Ratan Singh v. Rani Beni Bai, (1905) It 
N L R 33. 
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that the particular family has an income 
which justifies the allowing to that lady 
for maintenance Es. 600 a year, that that 
figure would be always the same for all 
years wherein the income was the same, 
and consequently, in determining the 
arrears we should do, what the learned 
Judge in this case has done, that is take 
the maintenance as fixed at Es. 600 a year. 
Then consider what she, in fact, got. She 
did not get Es. 600 for those years, but 
she got a varying figure dependent on the 
letting value of the lands that she had 
taken. The figure for the five years, 
therefore, is Es. 600 multiplied by 5, less 
the total made up of all the sums she 
received in respect of those two fields. 
That is what the learned Judge has done, 
and in his discretion, he was entitled to do 
it. But he does not appear to have exer- 
cised any discretion in the matter. Be 
has assumed that because he fixed the 
future maintenance at Es. 600, therefore in 
arrear it must also be Es. 600, less what 
she had received from the fields. Again 
there is a long series of cases to the effect 
that arrears may be at a less rate, and that 
the Court has a discretion in the matter. 
It is not necessary to cite any other than 
27 N L E 347® at p. 352, 43 Bom 66,^ 
21 All 183® and A I E 1932 Mad 408.® 


The learned Judge's judgment on this 
head is sought to be supported by the fact 
that the widow had, as a matter of fact, 
incurred debts for maintenance over these 
years. Those debts would appear to have 
been incurred by her—for what purposes, 
is not proved—round about the year 1925, 
but they end with a bond (Ex. E.4) which 
p^ports to be a bond executed in favour of 
the lender in respect of past loans in the 
name of thetoinor, through his guardian, 
the plaintiff. In other words, the plaintiff 
has not paid out any sum of money to tho 
lender; she has, as guardian, executed a 
bond in favour of the lender/ It may bo 
—we say nothing as to it—that she is not 
liable on that bond, because she does not 
purport to be the person made liable by 
that bond, save in the role as guardian. It 
is the minor who is the party to the bond 
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through his mother, the guardian, and it 
would, in our opinion, be unfair to decree 
in this suit a sum of money on the basis 
that the ^^idow has discharged that liabi. 
lity wlicn it may be. for all we know (we 
say nothing as to it), that the creditor suing, 
on that bond would not make her liable 
but w'ould make the minor liable. If that 
were so, the result would be that the 
minor’s share would be burdened twice. 
It may be, of course, that neither is liable. 
We say nothing as to that. We therefore 
think that it is only fair to reduce the 
amount given for arrears by the figure of 
Es. 874-6-3 aud in lieu give the plaintiff a 
declaration that if she be held liable, after 
contest, under the bond (Ex. P-4), or for 
loans made to her for maintenance purposes 
by the therein mentioned creditor, she shall 
be indemnified by tho defendants against 
such liability. That reduces tho figure found 
by the learned Judge for arrears roughly 
to Es. 1000. Even that figure, we think, 
is a little too high, and we are not prepared 
to give the widow, as regards arrears before 
1930, more than Es. 500. 

As regards interest, the learned Judge 
has given interest at 1 per cent, per mensem 
on the thousand rupees borrowed for the 
daughter’s marriage. That is the rate we 
are told the family borrow'S money at. We 
see nothing wrong in allowing interest 
which is the interest the plaintiff has her- 
self contracted to pay in respect of the loan. 
The next item relates to interest on arrears. 
The learned Judge has given at 8 annas 
per cent, per mensem from the date of judg¬ 
ment until it is paid. We think it proper 
to vary it to Court rate from the date of 
suit. The next relates to arrears of main¬ 
tenance. The position as regards mainten¬ 
ance stands as follows: As we have said the 
Court found that Es. 600 a year was the 
fair rake of maintenance, but the woman 
was then in possession of the two fields. 
Nos. 138 and 41, and he allow'ed Es. 200 in 
respect of those fields, making a net liability 
of Es. 400 a year in cash to be paid to the 
lady, unless and until she returned the fields. 
In fact, we are informed she returned the 
fields in 1933, and also in point of fact she 
has not received anything by way of main, 
tenance since this suit was filed to the pre- 
sent day. The learned Judge, anticipating 
some difficulty on the part of the lady in 
getting her maintenance paid to her, made 
an order that in default of payment, the 
arrears will carry interest at 8 annas peri 
cent, per mensem, with effect from Ist May| 
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’of the year in which it has fallen due. Wa 
think that it is preferable to follow the 
usual course in such matters and allow Court 
rate of interest from the date of decree. 

Next, the learned Judge has come to the 
conclusion that the person that is behind 
all this trouble is defendant 2. We have 
little doubt that the learned Judge is right 
in so finding. But the result of so finding 
has been that he has imposed upon defen- 
dant 2 the costs, even as he has imposed 
upon defendant 1 the liability for mainten¬ 
ance. Both are, in our opinion, technically 
iwrong, because at all material times it is a 
ijoint Hindu family, and consequently both 
;Costs and maintenance are payable by the 
joint Hindu family, and not by either defen. 
dants 1 or 2. There has been no suggestion 
before us that it is necessary to pass a per. 
sonal decree in this matter since the estate 
is able to pay both the charges that the 
decree imposes upon the joint family pro. 
perty as a whole. The decree will, accord, 
ingly, be modified in this respect by making 
the joint family property liable both for 
the arrears and the maintenance and 
interest and costs, and the expenses of the 
marriage. Substantially, the appeal has 
failed and is dismissed with costs. It is true 
there is no appeal by the plaintiff against 
that part of the decree which imposes the 
main burden upon defendant 1 alone; but 
we vary the decree, acting under the pro¬ 
visions of O. 41, E. 33. 

r.m./r.K. Order accordingly. 
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Bamchandra Govind Kale — Plaintiff 
— Appellant. 

y. 

Mishrimal Chandanmal Marwddi and 
others — Defendants — Respondents. 

Second Appeal No. 389 of 1937, Decided 
on 26th August 1937, from appellate decree 
of Second Addl. Dist. Judge, Amraoti, D/- 
10th March 1937. 

Berar Alienated Villages Tenancy Act (1921), 
S. 76 (3)—Suit for arrears of rent — Period of 
limitation is three years. 

A suit for arrears of tent by an ijatdar against a 
permanent tenant is limited to a period of three 
years and is governed by 8. 76 (3), and not by 
8. 22. [P 202 C 2 ; P 208 0 1) 

V. K. Rajwade — for Appellant. 

^ Judgment. — The plaintiff, who is the 
ijardarjof the village Pimpri sued to re¬ 


cover the rent of fields in that village for 
six years from 1929-30 onwards. The suit 
was brought in June 1935 and the lower 
Courts have held that the claim for arrears 
of rent for the first three years is barred 
by limitation. They passed a decree against 
defendant 1, whom they held to be a per¬ 
manent tenant of the fields, for the arrears 
of rent for the last three years. Against 
that decision the plaintiff has now appealed. 
He relies on S. 22 of the Berar Alienated 
Villages Tenancy Law which provides that 
the produce of every holding in the culti- 
vation of a tenant shall be deemed to be 
hypothecated for the rent payable in res- 
pect of such holding by such tenant and by 
every person intermediate, and he therefore 
claims that Art. 120 and not Art. 110, 
Limitation Act, applies. “Produce of hold, 
ing” is defined in S. 21 as 

(a) crops aud other products of the earth stand¬ 
ing or ungathered on the holding; and (b) crops and 
other products of the earth which have been grown 
on the holding and have been reaped or gathered and 
are deposited on the holding or on a threshing 
ground, or are stored, by a tenant of the land on 
which they have grown within the village in 
which the holding is situate or the tenant resides. 

Now in June 1935 when this suit was 
brought there were no crops standing or 
ungathered on the holding, and the plain, 
tiff’s right of hypothecation could be exer- 
cised only against those crops which had 
been reaped or gathered and were deposited 
or stored in the village. He had no right 
against crops which were ungrown and had 
not come into existence. I agree with the 
lower Appellate Court that this is the clear 
meaning of Ss. 21 and 22, and the method 
laid down in S. 23 by which a landlord can 
exercise his lien against the removal of 
such produce shows that it cannot be exer. 
cised on account of an arrear rent which 
has been due for more than one year. 

Section 76 (3) provides that notwith¬ 
standing anything contained in Arts. 120 
and 132, Limitation Act, the period of 
limitation for a suit by a landlord for an 
arrear of rent due by an ante-alienation 
tenant shall be three years. Now under 
S. 45, the rent of an ante.alienation tenant 
is a first charge on the holding and there¬ 
fore, but for the provision in S. 76 (3), the 
period of limitation for a suit for arrears of 
rent would be much more than three years. 
It appears that the Legislature intended 
that no suit for arrears of rent should be 
brought after three years and that it consi¬ 
dered that it was unnecessary to make any 
such provision for suits for arrears of rent! 
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for other than ante-alienation tenant for in 
such cases there would be no charge against 
the holding but there would be merely a 
hypothecation of the produce then in exist, 
ence. The suit was rightly held barred by 
limitation as regards the first three years, 
and the appeal is dismissed without notice 
to the respondents. 

B.D./r.k, Appeal dismissed. 
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Vivian Bose J. 

Kanhaiyalal Uajarimal Kotecha Mar. 
wadi — Plaintiff — Applicant. 

V. 

Govinda Tukaram Kunhi — Defendant 
— Non.applicant. 

Civil Revn. No. 798 of 1936, Decided on 
let October 1937, from decree of Small 
Cause Court, Kelapur, D/. 5-10-1936. 

C. P. Debt Conciliation Act (2 of 1933 as 
amended by Act 15 of 1936), Ss. 7.A, 8 (1), 
8 (2)—Application for conciliation for debt by 
debtor—Notices issued to creditors -- Creditors 
forming joint Hindu family, two of them being 
major and third minor—Mother of minor des* 
cribed as his guardian both in application and 
in notices issued to creditors ^ No guardian 
appointed according to O. 32, Civil P, C., to 
represent minor Board refusing to accept 
major members as representing minor and pass, 
•ng an order discharging minor’s share — Suit 
by assignee of debt for its recovery—Action of 
Hoard held to be without jurisdiction — Civil 
t^urt held to have jurisdiction to consider pro¬ 
cedure followed by Board and to deal with 
minor s share. 

When B. 7.A of the Act does not apply, the Civil 
Courts have jurisdiction to consider whether the 
ward acted with jurisdiction or not in a particular 

[P 203 0 2) 

application under the Act by a debtor. 

creditors who formed a 

fhA ♦m*^j^*** 4^ whom were major 

and the ^ird a minor. The mother of the minor 

^4 both in the applica. 

ft# thl SL»“ appeared on behalf 

othM refused to accept the 

^ members of the family as repre- 
Bontatives of the minor and without appointing a 
guardian for the minor under O. 82, Civil P 0 
passed an order under B. 8 (2) dieoharging the 
m^t’s share of the debt. On a suit beiS insfi! 

lower Court dismi^ the suit with reepeot to the 

guis^otion to queetioa the procedure of the 

t,S!it****‘ ““ ®oard was without 


uon-roprcsentation. The Civil Court had jurisdic¬ 
tion to consider validity of the procedure followed 
by the Board and it could proceed in respect 
of the minor’s share : ^0 N L J 203. Ed. o>r, 
30 Gal 1021, Elf. [P 201 0 1) 

A. V. Wazalwar and V. D. Kale — 

for Applicant. 

G. R. Pradhau — for Non-applicant. 

Order.— The plaintiff is ati assignee of 
a promissory note executed by the defen. 
dant in favour of three persons, Nemichand, 
Chhaganmal and Mulchand, who formed a 
joint Hindu family. The defendant Mul. 
chand was and still is a minor. After the 
execution of the note the d^endant applied 
to the Debt Conciliation Board. Notices 
were issued to the two major creditors and 
to the mother of the minor who was 
described both in the application and in 
the notice as their guardian and they 
were called upon to file a statement under 
S. 8 (l), C. P. Debt Conciliation Act 
within two months. No one appeared on 
behalf of the minor Mulchand and so the 
Debt Conciliation Officer passed an order 
under S. 8 (2) discharging Mulchand’s 
share, that is to say l/3rd of tlie debt. 
This was on 8th August 1935. After this 
the three creditors assigned the note to the 
plaintiff on 5th April 1936 and he has insti. 
tuted the present suit and asks for a decree 
for the whole amount. The lower Court 
while holding that the Debt Conciliation 
Board is bound to appoint a guardian in 
respect of a minor holds that the Civil 
Courts have no jurisdiction to question the 
procedure of these Boards and so dismissed 
the claim to the extent of l/3rd. It has 
been held in 20 N L J 203^ that when 
S. 7. A of the Act does not apply, the Civil 
Courts have jurisdiction to consider whe. 
ther the Board acted with jurisdiction or 
not in any particular matter. The question 
which I have now to determine is whether 
failure to appoint a guardian under O. 32, 
Civil P. C., is merely an irregularity in 
procedure or goes to the root of jurisdiction. 

It is elementary that no Court has power 
to proceed against a person who is not 
before it or in the case of a minor who is 
not properly represented. O. 32 prescribes 
the method by which the representation of 
a minor is to be effected. R. 47 of the 
Rules framed under the C. P. Debt Conci¬ 
liation Act, 1933, states that in the case of 
a minor the Board and the parties con- 
eerned shall, **80 far as may be", follow 

1. V. Dargaprasad, (1987) 20 N L J 

908. 
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the procedure laid down in O. 32, Civil 
P. C. If that is not done and a minor is 
not represented at all then, of course, the 
action of the Board in passing any order 
against him is naturally without jurisdic¬ 
tion. But their Lordships of the Privy 
Council have held in 30 Cal 1021 at 
p. 1031 that if a minor is effectively repre¬ 
sented in the proceedings then a mere 
omission to record a formal order of 
appointment of a guardian is an irregularity 
in procedure and the proceedings will not 
be a nullity unless prejudice to the minor 
is shown by reason of that defect in pro¬ 
cedure. The pfisition then narrows down 
to this. Can the minor Mulchand be said 
to have been effectively represented in the 
proceedings before the Board ? As I have 
said the application mentioned his mother 
as his natural guardian and notice was 
actually issued to her. Will that be enough ? 
In my opinion not, unless there has been 
a proper and formal order of appointment. 
Such orders cannot be made behind the 
back of the proposed guardian. It is 
necessary in all such cases that the guar¬ 
dian should consent to it and therefore 
unless the Court is satisfied that the person 
mentioned is ready and willing to accept 
the office of guardian, mere notice to 
appear which is ignored would not be 
effective in securing the representation of 
a minor. 

Then there is the fact that the other 
members of the joint family were major 
and that they could have represented the 
minor in certain circumstances. But here 
it is evident that the Board refused to 
accept them as the representatives of the 
minor. Though the debt on the promissory 
note was a joint and several debt, it consi¬ 
dered that the statement furnished by 
them was not enough and so acted under 
S. 8 (2). Therefore in my opinion it is 
clear both that there was no representation 
of the minor and also that he has been 
prejudicially affected by reason of his non- 
representation. It follows that the action 
of the Board was without jurisdiction and 
was not a mere irregularity in procedure. 
I therefore set aside the order of the lower 
Court and direct that the case proceed in 
respect of the minor’s share which has 
not been decreed. I am not in a position 
to determine whether all the defences open 
against the minor have been raised or not 

2. Walian v. Backe Behari Persbad Singh, (190S) 
80 Cal 1021=80 I A 182=8 Bar 612 (P C). 
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and so I leave that to the lower Court to 
deal with. Costs of this Court will follow 
the event. Counsel’s fee Bs. 10. 

B.M./e.k. Order set aside. 
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PURANIK J. 

Mi. IJazrabi w/o Shaikh Naboo Musal^ 
man a7id others — Defendants — 
Appellants. 

V. 

Mt. Fatmabi wlo Shaikh Ismail IdusaF 
man — Plaintiff — Respondent. 

Second Appeal No. 401 of 1935, Decided 
on 27th August 1937, from appellate decree' 
of Dist. Judge, Nagpur, D/. 19th June 

1935. 

(a) Registration Act (1908), S. 35, Cl. 3(b)— 
Registration of deed—Subsequent plea of insa~ 
nity by executant at time of execution—Effect 
of endorsement by Registration Officer. 

Registration is a solemn act and ii there is a 
registration endorsement it sbo^vs that necessary 
formalities required by law have been complied 
with. Consequently where the effect of a docu¬ 
ment registered is sought to be avoided by the 
party executing the same by pleading insanity at 
the time of the execution of the same, the regis¬ 
tration endorsement cannot be discarded or ignored 
in deciding the issue about the mental condition of 
the party when the deed was executed. The deci¬ 
sion in ignorance of or discarding same will not' 
bind the second Appellate Court: 33 Cal 537 (PC) 
andAIB 2927 Bom 228, lief. [P 209 C 1, 2}. 

(b) Practice — Evidence—Plaintiff adjudged. 
*ane at date of suit—Finding not challenged by 
appeal—Litigation continued—Point cannot be 
raised at stage of evidence. 

Where a plaintiff to a suit is adjudged to be 
sane at the date of the suit and he has not chal¬ 
lenged that finding but continued the litigation as 
sane it is not open to him to argue that he is an 
alleged lunatic at the stage when evidence was to 
be given. [P 209 0 2] 

(c) Contract Act (1872), S. 12 — Party exe* 
cuting deed seeking to avoid it on ground of 
insanity at date of execution — Pleadings and 
evidence must be scrutinized before deciding, 
issue of mental condition — Decision without 
doing so will not bind Court in second appeal* 

Where a patty executing a deed seeks to avoid 
the effect of the same by pleading insanity at the 
time of executing the same, it is of utmost import¬ 
ance that the pleadings and evidence of parties on 
record are scrutinized with advertence to the law 
of contract as contained in S. 12; where the trial- 
Court and the final Appellate Court fail to bear 
this in mind while deciding the case the decision* 
of the final Appellate Court of fact on the issue oi 
insanity will not bind the Court in second appeal. 

[P 208 C 2} 

(d) Civil P. C. (1908), O. 6. R. 10—Plea oE 
insanity—Circumstances need not be pleaded 
General insanity may be led to prove unnt 
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mental condition at time of execution of deed— 
Cuty of hndA Appellate Court of fact stated* 

Though it may be that a party seeking to avoid 
the effect of a deed by pleading iusauity at the 
time of execution of the deed is not bound to plead 
circumstances from which he was bound to estab* 
lish insanity and though it is permissible for him 
to lead evidence iu proof of general insanity from 
which an inference of unfit mental condition at 
the time of the de3d could be drawn and the bur¬ 
den lay on the opposite party to prove the contrary, 
that does not absolve the Court from the liability 
to scrutinize the pleadings of the parties when 
pleas have been made and if these picas appear to 
be destructive of the case of usual insanity it will 
not be proper for the final Appellate Court of fact 
to infer usual insanity from the statement of some 
witnesses ignoring the pleading : *l I i? 1924 P G 
130. Ref. [P 208 0 1. 2] 

C^) Practice—Evidence — Evidence has to be 
appreciated with reference to pleas» previous 
statements and conduct of parties. 

The evidence on record has to be appreciated 
with reference to the pleas and previous statements 
and conduct of parties and not in ignorance of the 
same and when the final Appellate Court of fact 
has failed to do this it cannot be said that it has 
arrived at a finding of fact binding on the second 
Appellate Court. {p 208 0 1, 2] 

(f) Practice — Judgment — Hotly contested 
euit—Trial Judge must deal with facts and evi* 
dence elaborately and arrive at proper findings 
*on issues. 

In a hotly contested case the trial Judge did not 
•deal with the facts and evidence on record elabo¬ 
rately nor did he arrive at proper finding on issues; 
the documents placed on record by either side 
were not exhibited as required by the circulars so 
that it was difficult to understaud which of them 
oould be treated as proved or admitted : 

^ Held that the judgment amounted to summary 
disposal of the case and was not justified. 

[P 206 C 1, 2] 

M. B. Kinkhede, R. M. Bhagade and 
V. R, Qharpure — for Appellants. 

Fida Hussain and Nisar Ali — for Res. 
pondent. 

^d^ment. The facts of this case may 
oe briefly stated as under : The followin'* 
genealogy will show the relationship of 
the principal parties to the dispute : 

SHEIKH CHAND 

Bahimatbi Sheikh NaJbu^Hazcabi FatLabi 

(Defendant 1.) PlaintiCf. 

died on 

llth September 1920. 

^eikh Nabbu died in 1920 leaving 
behind a house in Sitabaldi, Nagpur, which 
19 the subject-matter of dispute. On his 
death his heirs were Rahima,tbi 6 annas, 
Fatmabi 6 annas and Hazrabi 4 annas 
under the law by which the parties are gov¬ 
erned. Hazrabi the widow of the deceased 
U alleged to have obtained possession of 


the property according to plaintiff in 1920 
on the death of Sheikh Nabbu, but accord, 
ing to defendant 1 at the end of 1924 after 
she and the present plaintiff as co-plaintiff 
had instituted Civil Suit No. 75 of 1923 for 
possession against those that were in wrong¬ 
ful possession. Thereafter Rahimatbi insti. 
tuted Civil Suit No. 45 of 1925 for partitiou 
and possession of her 6 annas share. 
Mt. Hazrabi, defendant 1, and the present 
plaintiff were defendants in the case but 
the present plaintiff was ex parte. Ex. D-2 
is the judgment in that suit. Rahimatbi 
obtained possession of her 6 annas share 
subject to payment of proportionate share 
of mehr and funeral and medical charges. 
Before the final decree was passed in the 
case, defendant 1, sold the property to Ladu- 
ram by sale deed dated 14th August 1930. 
In this sale Hazrabi stated that the pre. 
sent plaintiff Fatmabi had executed a deed 
of gift in her favour on 22nd April 
1925 and by virtue of that gift she had 
become the owner of Patmibi's share. 
Plaintiff's husband thereafter served notices 
on Hazrabi and Ladiirarn and informed 
them that steps will be taken to recover 
posse.ssion of the property to the extent of 
the share owned by his wife, the present 
plaintiff. 

The present suit was instituted on 2Dd 
August 1932 by plaintiff Fatmabi alleging 
herself to be a minor and a lunatic through 
her next friend, her husband, for possession 
of her 6 annas share in the house against 
defendant 1 Hazrabi and defend.ant 2, who 
claimed to be in possession on the basis of 
the sale deed dated 14th August 1930. 
The plaintiff’s case is that defendant 1 is 
in possession since the death of Sheikh 
Nabbu and is accountable for mesne pro- 
fits to the plaintiff to the extent of her 
share. She alleged that there has been a 
decision in Civil Suit No. 45 of 1925 where 
it was held that defendant 1 had to re- 
cover dower debt of Rs. 1000 and five 
dinars and funeral and medical charges 
against the estate, but the defendant 
Hazrabi had paid herself off out of the 
profits of the property and she was thus 
responsible to pay to the plaintiff whatever 
she holds by way of mesne profits on ao- 
count of the plaintiff. She valued this 
claim for mesne profits, tentatively at 
Rs. 100. 

The defendants raised a preliminary <wn. 
tentionthat the plaintiff was neither a minor 
nor a lunatic and was not entitled to sue 
through a next friend. It has been held that 
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she was neither a minor nor alunaticat the 
institution of the suit. Plaintiff then signed 
the plaint herself and continued the litiga¬ 
tion. On merits the defendants pleaded 
that the plaintiff had no cause of action 
for suit as she gifted her share to defen¬ 
dant 1, on 22nd April 1925, by a registered 
deed of gift and defendant 1 as owning both 
shares transferred the same to defendant 2. 
In the alternative it was pleaded that if 
for any reason the gift be found to be not 
binding on plaintiff, the plaintiff could not 
recover her share without contributing her 
share towards mehr, funeral and medical 
charges and litigation expenses incurred 
by defendant 1. It was further pleaded 
that defendant 1 spent some amount for 
plaintiff’s marriage and that too has to 
be paid before she could recover possession^ 

The plaintiff denied the gift and alleged 
that she was insane during the period the 
gift deed was executed. She further plead, 
ed that the gift deed was not pleaded in 
Civil Suit No. 45 and the defendant is bound 
by res judicata from pleading it now. She 
stated that defendant 1 had recovered her 
dower and funeral expenses and medical 
charges out of the rents and profits of the 
house recovered by her and nothing was 
due. With respect to litigation expenses 
she pleaded that they were not found in 
the former suit and could not be claimed 
in this litigation. She denied that any. 
thing was spent for marriage. In any case 
she pleaded that without payment of court, 
fee the defendants were not entitled to 
claim a set-off of these items in this litiga. 
tion against the rents and profits claimed 
by her. 

On these pleadings, after hearing evi. 
dence, the trial Court held that the plain, 
tiff was an idiot when the gift deed was 
executed and it was void. It declared 
plaintiff entitled to claim possession of her 
share and ordered an enquiry into the pro. 
fits of plaintiff’s share and the expenses 
incurred for marriage and litigation. By 
an earlier finding in the case it was held 
that the defendants could not agitate the 
questions decided in the previous suit, Civil 
Suit No. 46 of 1925. The trial Court passed 
a preliminary decree for partition and 
rendition of accounts. The decision of the 
trial Court on the points involved in the 
case strikes me as a summary disposal of 
the case. The learned Judge has not dealt 
with the facts and evidence on record ela. 
borately nor has he arrived at proper find. 


A. I. R. 

ings on the issues in the ease. The' 
documents placed on record by either side; 
have not been exhibited as required by the 
circulars and it is diflBcult to understand 
which of them are such as can be treated! 
as proved or admitted. This sort of dis-! 
posal of a hotly contested case was not' 
justified. 

Against the decision of the trial Court 
the defendants preferred an appeal before 
the District Judge and the plaintiff filed 
cross.objections. The learned District Judge 
dismissed the appeal filed by the defen. 
dants but allowed the cross.objections and 
decreed that plaintiff is entitled to imme. 
diate partition and possession of her share 
in the property from defendants 2 to 4 
who are the representatives of the ori. 
ginal purchaser defendant 2, Laduram. He 
further ordered an enquiry into the mesne 
profits of the house as between plaintiff 
and defendant 1, permitting defendant 1 
to claim a set-off regarding proportionate 
share of dower debt and marriage expenses 
but not with respect to costs of litigation. 
Against this decree of the lower Appellate 
Court, the defendants have filed a second 
appeal before this Court and the plaintiff 
has filed cross.objections. 

The first contention raised by the defen. 
dants-appellants before me is that the deci. 
sion of the lower Appellate Court that 
Mt. Fatmabi was insane when the deed of 
gift dated 20th April 1925 was executed is 
not such as can be accepted in second ap. 
peal. It is argued that this finding has 
been based on wrong assumption and a 
mistake regarding the onus of proof. It is 
further argued that the lower Appellate 
Court did not appear to be aware of the 
instructions in Registration Manual and the 
proper bearing of S. 12, Contract Act, and 
the presumption permissible under S. 114, 
Evidence Act. The finding is thus vitiated 
and should not be given effect to. The 
respondent contended that the decision is 
one of fact and cannot be challenged in 
second appeal. 

Whether the plaintiff was insane when 
she executed the deed of gift dated 20th 
April 1925 is the most important issue in 
the case, and in order to arrive at a proper 
decision on the point, pleadings and evi. 
dence of the parties require a thorough scru¬ 
tiny with reference to the law of contract 
as contained in S. 12, Contract Act. I may 
at once say that both the Courts below 
have failed to bear this in mind while 
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deciding the case. The trial Court, as 
already observed by me, has in a summary 
manner held that Mt. Fatmabi was an 
idiot when the deed was executed, holding 
at the same time, on the basis of the evi. 
dence given by the defendants’ witnesses 
that the deed was duly executed. The lower 
Appellate Court has no doubt dealt with 
the point in greater detail and has given 
its reason for arriving at the conclusion 
that Mt. Fatmabi was insane when the gift 
deed was executed but I am not satisfied 
with its statement of the circumstances of 
the case and it appears to me that it has 
not borne in mind the provisions of S. 12, 
Contract Act, and other provisions of law 
bearing on the several aspects of the case 
as I will presently show. 

In para. 4 of his judgment the learned 
District Judge states ‘it is admitted by the 
appellants that Fatmabi does get fits of in¬ 
sanity ^ particularly during child birth”. 
There is absolutely no justification for this 
statement anywhere in the pleadings nor is 
it contended before me that such an admis. 
sion was made on behalf of the appellants 
before the lower Appellate Court. The 
first pleading of the defendant regarding 
the mental state of Mt. Fatmabi was made 
on 19th April 1932 when the plaintiff 
claimed to sue as a lunatic through a next 
friend. Defendant 1 in her statement dated 
19th April 1932 stated that the plaintiff 
was not a lunatic and could not be allowed 
to sue through her next friend. She added : 

It is true that the plaintiff was suffering for 
sometime during her third child birth of hysteria 

^ 1*1 months. Since then sho is 

quite like an ordinary woman with no touch of 

msanity. It is denied that the plaintiff is lunatic. 
Her age is 28. 

There is no other pleading by the defen. 
the point of insanity which could 
^ lower Appellate Court to start 
with an admission on the part of the ap. 
^Ilanta before it, as stated by it, in the 
beginning of para. 4 of its judgment. This 
18 on the very face of it a wrong assump¬ 
tion of fact. The learned District Judge 
then proceeds to state in para. 4 of his 
judgment the contention of the appellants 
(defendants) that the burden lay on the 
plaintiff to establish that she was insane 
when the deed of gift was executed but 
without deciding whether this contention 
U correct or not, viz. without deciding 
whether the burden lay on the plaintiff as 
contended by the defendants, he proceeds 
to examine the evidence led on behalf of 


the appellants before him, viz. the rlefen. 
dants. This is not fair to the defendants. 
They wanted the Court to hold that the 
burden lay on the plaintiff to prove that 
she was mentally incapable of understand¬ 
ing the gift deed when it is alleged to have 
been executed but without deciding the 
contention he proceeds to examine the 
defendants’ evidence and after discarding 
the same, deals with the evidence given by 
the plaintiff and after discarding a major 
portion thereof relies on some statements 
made by Kazi Abdul Sattar (P. W. 6) and 
Alexandar (P. W. 3) and jumps to the con. 
elusion in para. 10 of his judgment: 

On the evidence it must be held Fatmabi was 
pnerally of unsound mind and that the burden 
lay on the defendant to prove that she was of 
sound mind when the gift deed was executed and 
this has not been done. 

He tlien deals with the evidence given 
by the defendants and comes to the con- 
elusion that the defendants have failed to 
discharge the burden that lay on them and 
holds that Fatmabi was of unsound mind 
when the deed of gift was executed. The 
entire treatment of the subject in paras. 4 
to 10 is objectionable and clearly shows 
that the Judge has not approached the case 
properly. There is no scrutiny of the 
pleadings of the parties and the evidence 
on record with advertence to S. 12, Con. 
tract Act. 

Long arguments were addressed before 
me by counsel for both sides, each one 
trying to convince me that the burden of 
proof lay on the other party in the circum. 
stances of the case; which of the contentions 
is acceptable is really for the lower Appel, 
late Court to state with reference to the 
pleadings in the case but this has not been 
done. The defendant-appellants after having 
pointed out to me the wrong assumption at 
the beginning of para. 4 of the judgment, 
took me through the pleadings of the 
parties and attempted to show that conge, 
nital idiocy was never pleaded as held by 
the trial Court and no foundation for the 
case that plaintiff was usually mad was 
laid in the pleadings but on the contrary 
the plaintiff s pleadings were destructive of 
the same. It was argued that in the plaint, 
para. 6 which was filed on 2nd August 
1982 it was pleaded "the plaintiff has 
become a lunatic since more than three 
years ; this should be construed as mean, 
ing more than three years but less than 
four years and if so construed it will mean 
that she became mad some time in 1928 
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and was not therefore mad in 1925 when 
the deed of gift was executed. 

The other side wants me to hold that 
more than three years is loosely stated and 
it may mean for any period more than 
three years. The plaintiflf’s counsel further 
urges that insanity at the time of gift deed 
is definitely pleaded later on in the plead¬ 
ings and it is also hinted that insanity 
isln the family from which an inference 
of a plea of usual insanity should be 
drawn. This contention is met by the 
other side by pointing out several facts 
and also the deposition of plaintiff’s 
husband recorded on 25th February 1932 
in.which he stated that "the plaintiff is a 
lunatic for the last five years but for the 
last four years she is absolutely mad” 
which conclusively indicated that plea of 
general insanity was never intended to be 
advanced by the plaintiff and that she was 
not insane in 1925. It is argued that even the 
plea that she was insane when the present 
suit was instituted was negatived by the 
Courts and plaintiff has been throughout 
litigating as a sane person. The lower 
Appellate Court has failed to take into con¬ 
sideration the fact that it is pleaded by the 
defendants that in 1923 and 1924 there 
was a litigation for possession of this house 
by defendant I and plaintiff as co-plaintiffs 
and the plaintiff did not deny this. This 
litigation was presumably by plaintiff as 
sane and major and thus gives a lie to the 
alleged plea of general insanity being 
advanced or proved. I have referred to 
these arguments before me only to indicate 
that the pleadings of the parties and the 
circumstances of the case required scrutiny 
by the lower Appellate Court with parti, 
cular reference to S. 12, Contract Act. This 
is wanting in this case and the decision 
cannot be said to be legal and binding on 
me in second appeal. 

The learned counsel for the respondent 
referred me to O. 6, R. 10, Civil P. C., and 
AIR 1934 P C 130^ and argued that he 
was not bound to plead circumstances from 
which he was to establish the insanity of 
plaintiff at the time of the gift deed and 
even if it be necessary, it has been suffi¬ 
ciently hinted at and it was permissible 
jfor him to lead evidence in proof of general 
insanity from which an inference of unfit 

1. Soroeshwar Dutt v. Ttibhavaa Dutt, (1934) 21 
A I*R P C 130=149 I C 480=61 I A 224= 
9 Luck 178 (P C). 


mental condition of the plaintiff at the 
time of the deed could be drawn and 
burden lay on the other side to prove the 
contrary. This may be perfectly true but 
it does not absolve the Court from the 
liability to scrutinize the pleadings of the 
parties when pleas have been made and if 
these pleas appear to be destructive of the 
case of usual insanity it will nob be proper 
for the final Appellate Court of fact to 
infer usual insanity from the statement of 
some witnesses, ignoring the pleadings of 
the parties and even the previous sworn 
statement of plaintiff’s husband. The evi¬ 
dence on record has to be appreciated with 
reference to the pleas and previous state, 
ments and conduct of parties and not in 
ignorance of the same and when the final 
Appellate Court has failed to do this it 
could not be said that it has arrived at a 
finding of fact binding on second Appellate 
Court. I have already shown above how 
the lower Appellate Court started with a 
wrong assumption of admission on the 
part of the appellants and ignoring the 
provisions of S. 12, Contract Act and with- 
out deciding the question of burden of 
proof raised by the appellants proceeded to 
discuss the appellants’ evidence and then 
the plaintiff’s evidence. I object to the 
treatment accorded by the lower Appellate 
Court to the question at issue and hold 
that it is not legal and as such the decision 
is not binding on me. 

It was also argued on behalf of the res¬ 
pondent that the lower Appellate Court 
had to decide a simple issue whether 
plaintiff was insane when the deed of gift 
was executed in 1925. P. W. 5 established 
that she was insane in 1921 and under law 
there was a presumption that this state of 
mind continued until the contrary is estab¬ 
lished. This not having been done the 
lower Appellate Court was justified in 
holding that she was insane in 1925 when 
the deed was executed. This argument may 
bo perfectly sound if there be nothing else 
on record bub as I have already indicated 
the other side has brought to my notice 
several facts before and after 1921 and 
before 1925 which if accepted by the lower 
Appellate Court are destructive of the pre¬ 
sumption that may arise from the proof of 
insanity of the plaintiff in 1921. Even 
plaintiff’s pleadings are alleged to be des- 
tructive of this presumption. I want the 
lower Appellate Court to scrutinize all these 
facts and pleadings before deciding the issue 
one way or the other. 
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The appellaob’s counsel further argued 
■^at the plaintiff appeared before the 
District Judge in 1922 and there is nothin® 
on record of that case Ex. 1 D.l to show 
that she was insane and though there was 
a quarrel over the question who should 
give her away in marriage or the place 
^vhere the nika should be performed none 
of her near relations who appeared in the 
case even suggested that she was a lunatic. 
The lower Appellate Court should not have 
lightly discarded this incident. It is for 
the lower Appellate Court to deal with this 
aspect of the case which is different from 
the one stated by it in its judgment. 

The lower Appellate Court has not 
attached any importance to the registration 
■of the deed of gift where plaintiff took part 
in presenting the deed for registration and 
admitting its execution, The lower Appel, 
'late Court has discarded this incident as 
not of great consequence on the ground 
that registration officer is too busy a person 
to note the mental condition of persons 
bringing documents to him for registration. 
This is ignoring &. 35, Cl. 3 (b), Registra. 
tion Act, which enjoins on the registering 
officer a duty to refuse registration of a 
document if it appears to him that the 
executant is a lunatic. The instructions 
contained in the 0. P. Registration Manual 
are very specific and require the registra- 
tion officer to record an admission of 
execution not merely by a nod from the 
executant as the trial Court thinks or 
hurriedly ^ing very busy as the lower 
Appellate Court holds but after makin® 
quite sure of the reality of the admission* 
not only by reading out the document to 
the executant but byol)taining his answers 
with a view to note that the executant has 
really admitted. A reality of admission and 
not a farce of admission as stated by the 

'lower Appellate Court is required by these 
rules (C. P. Registration Manual, page 5, 
No. 14, page 8, R. 29). It must be pre. 
^med that officers follow the Act and the 
Rules and as their Lordships of the Privy 
Council pointed out in 33 Cal 637* at page 
544, registration is a solemn act and if 
there is a registration endorsement, it 
shows that necessary formalities required 
by law have been complied with. The 
lower Appellate Court in ignorance of these 
rules of law has discarded the registration 
endorsement as of no consequence in 

3. Gangsmoyee DebI v. TroUaokhTa Nath 

Obowdbry, (1906) 88 Cal 687ss38 I A G0=8-C 

L J 849=10 OWN 628 (P 0). 

1988 N/27 A 26 
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deciding the issue about the mental condi¬ 
tion of the plaintiff when the deed of ®ift 
was executed. Such a decision is not bind. 

second Appellate Court : see 
ol Bom 258.’^ 

One more point bearing on this question 
of insanity of plaintiff in 1925 which was 
argued before me and appears to be of 
importance is the application dated 8th 
August 1934 m which the plaintiff stated 
that she did not understand'the nature of 
oath but was willing to go into the box if 
the Court so desired. No order was passed 
on this application by the trial Court and 
the lower Appellate Court states in para. 11 
of Its judgment that the trial Court was 
right in not passing any order on it. The 
appellants before me wish to draw an 
inference from the absence of the 
plaintiff from the box, while the respon 
dent contends that as the plaintiff is an 
alleged lunatic her evidence is insufficient 
either way and no adverse inference should 
be drawn. He relies on Halsbury’s Laws 
of England. Vol. 21. pp. 273, 294 and 296 
paras. 473, 505 and 510. The plaintiff' is 
adjudged to be sane at the date of suit and 
she has not challenged that finding but' 
continued the litigation as sane. It is not 
open to her to argue that she is an alleged 
luDatic at the stage when her evidence was 
to l)e given. At any rate some order by the 
trial Court on that application after putting 
it to the other side was necessary. The 
lower Appellate Court was not justified in 
Iioldiug that no order could be passed on 
that application. In supporting the decision 
of the lower Appellate Court, the learned 
counsel for tlie respondent referred me to 
AIR 1935 Cal 671* and argued that the 
deed of gift is alleged to he executed by an 
illiterate pardanashin lady and the burden 
was rightly thrown on the defendants. I 
have not been able to find any pleas on 
this point in the trial Court and cannot 
accept this new argument for the first time 
in second appeal. 

I have so far dealt with the arguments 
of parties on the question of insanity of the 
plaintiff when the deed of gift was exe- 
cuted on 20th April 1925 and have indi. 
cated that the decision of the lower 
Appellate Court on this important issue 

8. Raogavra v. Shesbappa. (1927) 14 A I R Bom 
228=101 I C 416=51 Bom 268=29 Bom L R 
327. 

4. Benoy Krishna Sadbukban v. Panchanan 
Sadbakhan. (1986) 22 A I B Oal 671=169 I 0 
133=40 OWN 46=63 C L J 99. 
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An order allowing a person to sue as a pauper is^ 
revisable if it otherwise fulfils the provisions of. 


contained in paras. 4 to 11 of the judgment 
is not such as can be accepted in second 
appeal. The lower Appellate Court has 
ignored the principles underlying S. 12, 
Contract Act and has also ignored the pro¬ 
visions of Eegistration Act and the instruc. 
tions given in Eegistration Manual. It has 
failed to consider properly whether the 
case fell within the purview of Clause 2 of 
S. 12, Contract Act or Cl. 3. A proper scru¬ 
tiny of the pleadings of the parties and the 
circumstances of the case as disclosed by 
the previous conduct of the parties, and the 
evidence on record has not been made with 
the result that the decision arrived at by 
the lower Appellate Court cannot be 
accepted. As both parties attach great 
importance to the decision on the point and 
as it is proper that the lower Appellate 
Court should deal fuUy with the case with 
advertence to the remarks in this judgment, 
I set aside the finding and remand the case 
to the lower Appellate Court for a fresh 
decision of the question. 

The result is that I allow the appeal and 
cross-objections and set aside the decree of 
the lower Appellate Court and remand the 
case to the lower Appellate Court for a 
fresh decision of the appeal and cross, 
objections with advertence to the remarks 
in this judgment. Costs including the costs 
in this case will abide the result. 

v.B./r.K. Case remanded. 
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Vivian Bose J. 

Krishna Kumar Brijbhooshan — 

Defendant — Applicant. 

V. 

Badhelal Biharilal — Plaintiff — 

Opposite Party. 

Civil Revn. No. 15 of 1937, Decided on 
9th September 1937, for revision of find, 
ings of Sub-Judge, First Class, Betul, D/. 
1st December 1936. 

(a) Civil P. C. (1908), S. 115—‘Case’ includes 
interlocutory orders. 

The word ‘case’ used ia S. 115 is wide enough 
to include an interlocutory order and the High 
Court will interfere even in the case of such orders 
provid^ they otherwise fulfil the requlremeots of 
B. 115: AIR 1919 Nag 150 and A 1 B 1932 Nag 
17 Foil.; ? N L R 49, held no longer good law. 

[P 210 C 2] 

(b) Civil P. C. (1908), S. 115—Order allow- 
ing person to sue as pauper is revisable. 


S. 115: AIR 1923 All 677, AIR 1933 All 295 and 
AIR 1930 All 768. Foil.; 32 All 623, Expl.; 

7 N L R 49, held impliedly overruled. 

[P 211 0 11' 

(c) Civil P. C. (1908), O. 33, Rr. S. 6 and 7 
—Notice issued under R. 6 — Opposite party 
has right to adduce evidence regarding matter 
specified in R. 5. 

Where notices have been issued under R. 6 , the 
opposite party has a right to adduce evidence and 
to be heard in connexion with any matter specified 
in R. 5; and the High Court will interfere io' 
revision under S. 115 (c) if the opposite party is 
prevented from defending himself on any of those 
grounds: AIR 1935 Nag 168, Ref. (P 211 C 21 

(d) Civil P. C. (1908), O. 33, R. 5 (b) and 

(c)—Opposite party opposing application on 
grounds in R. 5 (b) and (c)—Primary burden is 
on party opposing. 

Where the opposite party opposes the application 
on any of the grounds under 0. 33, R. 5 (b) or (c), 
the primary burden of proof is on the opposite 
party (defendant). [P 212 C 11 

D. N. Choudhary — for Applicant. 

W. B. Pendharkar, B. T. Amlekar and 
A. Kazak — for Opposite Party. 

Order. — This is an application for 
revision against an application allowing 
the plaintiff to sue as a pauper. A prelimi. 
nary objection is raised to the effect that’ 
no such application lies and I am referred 
to 7 N L R 49.^ I am of opinion that the- 
ruling is no longer good law. The decision 
is based on the assumption that no revision 
lies against an interlocutory order. The- 
learned Additional Judicial Commissioner 
followed 32 AU 623.^ So far as interlocu¬ 
tory orders are concerned, it has now been.- 
decided in 15 N L R 21» and 27 N L R 
251* that the word case' used in S. 115, 
Civil P. C., is wide enough to include 
an interlocutory order and that the High 
Court will interfere even in the case of 
such orders provided they otherwise fulfil 
the requirements of S. 115. Therefore, 
since the only foundation on which 7 N L 
E 49^ is bas^ has now been cut away, it 
follows the ruling cannot be regarded' 
as good law any longer. 

So far as 32 All 623^ is concerned it has 
been interpreted by tbe Allahabad High 

1. Sitai V. Tanai, (1911) 7 N L R 49=10 I C 

471. 

2. Muhammad Ayab v. Muhammad Mahmud, 

(1910) 32 All 623=6 I 0 831=7 A L J 741. 

3. Amolaksao v. Govindrao, (1919) 6 A I R Nag' 

150=49 I C 34=15 N L R 21. 

4. Laxmandas v. Chunnilal, (1931) 18 A I R 

Nag 17=130 I C 145=27 N L R 251. 
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Court in 52 All 927^ and the learned 
Judges state that the earlier case did 
not decide that no revision lay nor did 
they decide that a pauper application is an 
interlocutory matter. This is also the 

view in 45 All 548® as well as in 55 All 216.^ 

They are all agreed that an order in res. 
pect of a pauper application is revisable in 
a suitable case whether the application is 
granted or rejected, and I also respectfully 
agree. I do not think that it is necessary 
to refer this question to a Bench because 
the two later Nagpur rulings which I have 
cited virtually overrule 7 N L E 49,^ that 
IS to say, they decide that the only ground 
upon which the decision proceeded is 
'■wrong, and if I follow the two later deci- 
sions, then the only logical corollary is 
that an order allowing a person to sue as a 
pauper is revisable if it otherwise fulfils the 
provisions of S. 115, Civil P. C. 

Turning now to the merits, the applicant 
complains that he was not allowed to 
prove that the pauper plaintiff had entered 
into an agreement with reference to the 
subject-matter of the proposed suit under 
which another person has obtained an 
interest in the property. If this is so, 
then of course there has been a material 
irregularity in procedure within the mean, 
ing of S. 115 (c). The scheme of 0. 33 is 
clear and has been explained in 31 N L R 
386. There is first of all a preliminary 
Awhich the Court proceeds ex parte. 
At that stage the Court scrutinizes the 
application and is empowered, if it thinks 
fit, to examine the applicant or his agent. 
K. 6 th^en directs that after this has been 
Court shall reject the application 
if it fipds any of the five grounds men- 
tioned in that Rule to exist. If not it issues 
notice to the opposite party and the 
Government Pleader 

for receiving euch evidence as tBe applicant mav 
adduce in proof of his pauperism and for hearing 

thYreSf. ^ 

After the notiws have been issued and 
a date fixed, the Court is then directed by 
xt> 7 to examine the witnesses produced by 

6* Sumatra Devi v. Hasari Lai, (19301 17 A T 
All 768=H6 1 0 1=63 AU 937^ A L J 
uux* 

Q. Shauran Blbi v. Abdus Samad. (1928110 ATii 
All 677=78 1 0 638=46 AU 648=21 A L J 
441. 

7. Piare Lai v. Bhagwan Das, (1988) 20 AIR All 
296=146 1 0 436=66 All 216=1988 A L J 

8. Ballram v. Mt. Sitabal. (1936) 23 A I R Na£ 

168=167 I 0 294=81 N L R 886. 


either party on the date so fixed and then 
after hearing this evidence it is again 
directed to reject the application if any of 
the prohibitions specified in R. 5 exists. It 
IS clear then that the applicant has a ri«hbi 
to adduce evidence and to be heard in con.' 
nexion with any matter specified in R 5 
When notice was issued to tlie applicant 
before me he filed a detailed statement 
showing that the property in suit, namely 
nine villages, had been transferred to one 
Eamshankar pleader by two deeds of gift. 
Ihere was also an agreement entered into 
at the same time to the effect that this 
Ramshankar was to return two of the vil. 
lages to the pauper applicant after the 

is so, then 

clearly there is an agreement, either 
because of the deeds of gift or because of 
them coupled with the other agreement 
alleged referring to the subject-matter of 
the suit m which this Ramsbankar has 
obtained an interest in the property The 
plaintiff declined to plead to this except to 
the extent of saying that Ramsbankar bad 
nothing to do with the filing of the pauper 
suit (petition), which of course evaded the 
definite allegations made about the deeds 
of gift. He said the matter related to the 
merits and so was irrelevant at that stage 
It was not irrelevant. It may or may not 
have related to the merits as well but that 
was neither here nor there. It was most 
pertinent to the inquiry then under con¬ 
sideration. Any way he had the opportu- 
nity to plead to the definite allegations 
and refused to do so. 

When the pauper applicant entered the, 
witness box the other side wanted to cross- 
examine him about these transactions and 
he was prevented from doing so on the 
ground that the matter related to the 
merits of the case. It follows that he has 
not been allowed to defend himself on the 
very ground on which the Code says be 
may. Therefore interference under Sec-i 
tion 115 (c) is most decidedly called for. It 
was argued that the questions the appli. 
^nt before me was shut out from asking 
have not been specified in the order. That 
18 80 ,^ but reading the pleadings and the 
plaintiff 8 reply together the matter is in 
my opinion l^yond doubt. I therefore 
allow the application and remand the case 
to the lower Court for a determination of 
the matters which arise out of the written 
statement of the applicant before me (non. 
applicant in the lower Court) in so far as 
they are relevant to O. 33, E. 6 (b). The 
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pauper applicant has not yet pleaded to 
these matters and so I consider it just that 
he should be allowed to do so. But since 
he having had the opportunity to plead to 
the issue refused to do so, he will pay the 
entire costs of this inquiry whatever its 
result, and if he is still allowed to sue as a 
pauper, payment of these costs will be 
made a condition precedent to the hearing 
of the suit. If he still refuses to plead or 
attempts further to evade the issue he will 
be given no further opportunity and the 
Court will then be at liberty to draw such 
inferences from his conduct as appear to it 
to arise therefrom bearing in mind the 
observation of their Lordships of the Privy 
Council in 40 Mad 402® at pp. 408-409 
and bearing in mind S. 106, Evidence Act. 
The primary burden of proof will of 
QQm;g 0 be on the defendant and tlie issues 
will be so cast, but if that is discharged by 
the adduction of prima facie evidence whe. 
ther by cross-examination of the plaintiff 
himself or his witnesses or otherwise, then 
the law I have referred to above will come 
into operation. Modern litigation is inten- 
ded to be a fair and square fight with all 
the cards on the table and any tendency to 
conceal facts or to evade a straight issue 
must be sternly discouraged. The parties 
stated on 15th August 1936 that they had 
no documents to produce, but that state¬ 
ment was probably made with reference to 
the pauper’s refusal to plead to these facts 
and the Court's omission to frame an issue 
about them. In any case since it is now 
clear that the matter is relevant and since 
the proceedings are being re-opened to that 
extent, I think it right that both sides 
should be allowed to file such documents 
as they desire wdth reference to this issue. 
The costs of this revision will be paid by 
the non-applicant before me. Counsel’s 
fee Rs. 30. 

v.b./r.K. Case remanded. 

9. Murugesam Pihai v. Gnana Sambandha Pan- 
dara Sannadhi, (1917) 4 A I R P C 6=39 I 0 
659=44 I A 98=40 Mad 402 (P C). 
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Stone C. J. and Pdranik J. 

Mt. Semabi w/o Wazir Musalman — 
Judgment.dehtoi —Appellant. 

V. 

Ganpatrao Yadorao Pande — Decree- 
holder —Respondent. 

Misc. Appeal No. 278 of 1936, Decided 
on 29th October 1937, from order of 
Fourth Addl. Dist. Judge, D/- 9-11-1936. 


:ft(a) Civil P. C. (1908), S. 47. O. 21, 
Rr.97,103—S.47 should be construed liberally 
— Decree-holder auction-purchaser continues 
to be party to suit till delivering possession to 
him — Judgment-debtor offering resistance to 
delivery of possession and raising question 
relating to nature of right purchased—Such 
question falls under S. 47—Appeal lies from 
order passed in relation to such question—Case 
is not governed by O. 21, R. 103. 

Section 47 should be construed liberally. A 
decree-holder purchasing the property sold in exe¬ 
cution of his decree with the permission of the 
Court retains his character of a party to the suit 
and continues to be a party to the suit till the 
delivery of possession to him of the property pur¬ 
chased by him and if any question is raised by the 
judgment-debtor at the time of delivery of posses* 
sion relating to the nature of the rights purchased 
and resistance to delivery of possession is offered, 
the question will be one relating to the execution, 
discharge and satisfaction of the decree, arising 
between the parties to the suit and falling under 
S. 47 and an appeal would lie from an order passed 
in relation to the question. The case is not 
governed by O. 21, R. 103 : Case law discussed. 

[P 215 C 2 ; P 216 C 1] 

(b) Civil P. C. (1908), O. 21. Rr. 95, 96, 97, 
98 and 99, S. 47—R. 95 and subsequent rules 
inO. 21 relating to delivery of possession to 
decree-holder, or auction-purchaser fall under 
order relating to execution of decrees and 
orders. 

Order 21, Rule 95 and the subsequent rules in 
Oi 21, relating to delivery of possession to the 
decree-holder or auction-purchaser fall under an 
Order relating to the execution of decrees and 
orders. When a question arises as to the kind of 
possession to be delivered, it is a question relating 
to the execution of the decree : .i I R 2926 
Cal 798, Rel. on. [P 216 C 1] 

(c) Civil P. C. (1908), Ss. 2 (2). 47—Case of 

judgment-debtor fighting with decree-holder 
auction-purchaser falls under S. 47 — Order 
passed against judgment-debtor is decree. 

The case of a judgment-debtor when he is fight, 
ing with the decree-holder auction-purchaser falls 
under S. 47 and an order passed against the 
judgment-debtor is a decree under S. 2 (2) and as 
such appealable. [P 216 C 1) 

R. N. Padhye— for Appellant. 

R. G. Rao— for Respondent. 

Order.— The facts of this case out of 
which this appeal arises briefly stated are 
as under : 

In Civil Suit No. 134 of 1931, decided on 
31sb August 1931, the plaintiff obtained a 
money decree against the defendants, who 
are the legal representatives of one Wazir 
Muhammad, to the extent of the assets of 
the deceased in their hands. In execution 
the decree-holder attached a house belong¬ 
ing to the deceased which was in the 
possession of the judgment-debtors as his 
legal representatives. Judgment-debtor 1, 
who is the widow of the deceased Wazir 
Muhammad, filed an application stating 
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that she was in possession in lieu of clowev 
debt of Rs. 5000 and was entitled to retain 
possession till that debt was paid off. She 
claimed a declaration of this right before 
the sale took place and this application was 
held to be one falling under S. 47, Civil 
P. C., by the executing Court by its order 
dated 7th January 1933. Later on parties 
agreed that the fact that judgment.debtor 1 
claims to be in possession of the property in 
lieu of dower debt of Rs. 5000 and claims 
to retain such possession till the dower 
debt is paid off should l3e mentioned in the 
proclamation of sale and the property be 
sold. The Court passed an order accordingly 
on 12th August 1933. This order is in 
consonance with the view taken in 27 N LR 
389.^ Thereafter the property was sold and 
purchased by the decree.holder liimself. 
The decree-holder then applied to be placed 
in possession of the property. Judgment- 
debtor 1, who had given notice of lier right 
to retain possession of the property in lieu 
of her dower debt of Rs. 5000 till the debt 
was paid off, resisted delivery of possession. 
Thereupon the decree.holder applied to the 
Court under O. 21, R. 97, complaining of 
the resistance by the judgment-debtor. The 
latter in reply urged that she had already 
notified her right of retention before the 
sale was held and the decree.holder having 
purchased with notice of this right could 
not claim khas possession of the property 
80 long as her debt was not paid off. The 
executing Court investigated the claim and 
came to the conclusion that the judgment, 
debtor could not resist delivery of posses, 
flion. Against this order an appeal was 
preferred by the judgment-debtor in the 
Court of the Additional District Judge, 
Nagpur. preliminary olijeetion was raised 
by the decree.holder auction.purchaser that 
no appeal lay. This preliminary objection 
prevailed in the lower Appellate Court and 
the appeal was dismissed on 9th November 
193G. Against this decision tlie present 
appeal is Hied in this Court. 

The lower Appellate Court holds that 
the dispute relating to delivery of posses¬ 
sion between the decree.holder auction, 
purchaser and the judgment-debtor resisting 
the possession is not one relating to the 
execution, discharge or satisfaction of the 
decree and the matter is thus outside the 
scope of S. 47, Civil P. C., and no appeal 
lay against the order which was one under 

1. Kalekhan v. Mt. Hurft.(19S3) 19 A 1 R Nac 18 
=130 I C 239=27 N L R 389. 


R. 98 of O. 21, Civil P. C. The judgment, 
debtor-appellant contends that tlie view 
taken by the lower Appellate Court is 
wrong and that it ought to have been held 
that the question is one arising between 
the parties to the suit in which the decree 
was passed and related to the execu- 
tion, discharge and satisfaction of the 
decree and that it fell under S. 47, Civil 
P. C., and an appeal could lie against the 
order. The decree-holder auction.purchaser 
on the contrary contends that a dispute 
relating to delivery of possession between 
the decree-holder auction.purchaser and 
the judgment.debtor resisting delivery of 
possession after the sale is not a matter 
relating to the execution, discharge or 
satisfaction of the decree and cannot be 
regarded to be one l)etween tlie parties to 
the suit. S. 47, Civil P. C., does not apply 
and no appeal lies. 

The decision of the dispute raised in this 
case is liot free from dilliculty. High 
Courts in India have taken different views. 
Sir Dinshah i^Iulla in his Civil Procedure 
Code, Edu. 10, pages 179 and 180, refers 
to the controversy on tlie subject. Accord, 
ing to the view taken by the High Court 
of Madras and by a Full Bench of the 
High Court of Calcutta, the decree.holder 
retains his cliaracler of a party to the suit 
though lie is also the purcliaser, and the 
question as to delivery of possession is a 
question relating to the execution, dis- 
charge or satisfaction of the decree within 
the meaning of S. 47, Civil P. C. The 
two conditions laid down liy the section 
are therefore satisfied and a separate suit 
for possession is barred under S. 47 : 25 
i\rad 529,- 2G Mad 740,® 28 Mad 87." 43 
Mad 107,“ 53 Cal 781® and 59 Cal 117.^ 
According to the other view, which is the 
view taken by a Full Bench of each of the 
High Courts of Allahabad, I^atna, Bombay, 
Lahore, Rangoon and the Chief Court of 


2. Kashinatha Avvar v. Utliumansa Rowtban, 

(1902) 26 Mad'529=12 M L J 1. 

3. Kattayat Pathumav v. Raman Meuon, (1903) 

2G 5Iad 740=13 M' L J 237. 

4. Sandbu Taraganar v. Hussain Sablb, (1905) 28 


Mad 87=14 M L J 474. 

5. Yevindrainuthu Pillai v. Mava Nadan. (1920) 
7 A I R Mad 324=54 1 C 209=43 Mad 107= 
38 M L J 82 (F B). , ^ 

C. Kailash Chandra Tarapdar v. Gopal Chandm 
Poddar, (1920) 13 A I R Cal 798 = 96 I C 4^ 
=59 Cal 781=30 C W N 049 = 43 C L J 346 

7. Kriipada Mukherji v. Basantakumar ^tta. 
(1932) 19 A I R Cal 126=188 I C 177=69 Cal 
117=85 C W N 877. 
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.Oudh, a decree-holder purchaser stands 
on the same footing as a purchaser who is 
a stranger so that he may proceed either 
by an application under O. 21, K. 95 or by 
a separate suit for possession. This view 
proceeds on the ground that S. 47 does not 
apply either because the question as to the 
delivery of possession is not one relating to 
execution, discharge or satisfaction of the 
decree or because a decree-holder after he 
becomes purchaser of the property can no 
longer be said to be “a party to the suit" : 
31 All 82,® 50 All 670,® 1937 A L J 889,^® 
10 Pat 670,“ 48 Bom 550,“ 54 Bom 479,^® 
1 Lah 134,“ 8 Rang 162“ and 3 Luck 
182.^® According to the view taken in 
Calcutta and Madras, the application for 
delivery of possession falls under S. 47 and 
the order made on the application amounts 
to a decree, S. 2 (2), and is appealable as 
such. According to the other view, S. 47 
does not apply to the case and the applica¬ 
tion is entirely one under O. 21, R. 95 and 
no appeal lies from an order made upon 
such application. 

The only cases directly bearing on the 
point decided by the Court of the Judicial 
Commissioner, Nagpur, are AIR 1927 
Nag 294^^ decided by Sir Charles Find, 
lay J. C., and AIR 1933 Nag 369,^® deci. 
ded by Staples A. J. C. In both these 
cases it was laid down that the question 
such as the present one, arising between 
the decree-holder auction-purchaser on the 
one hand and the judgment-debtor on the 

8 . Bhagwati v. Banwari Lai, (1909) 31 All 82=1 

I C 416=6 A L J 71 (P B). 

9. Mohsin Raza Khan v. Haidar Bakhsh, (1928) 

16 A I R All 368=115 I C 869=50 All 670= 
26 A L J 498. 

10. Kedar Nath v. Arun Chandra Sinha, (1937) 24 

A I R All 742=172 I C 57=1937 A L J 889= 
I L R (1937) All 921 (F B). 

11. Tribeni Prasad Singh v. Ramasray Prasad 
Chaudhuri, (1931) 18 A I R Pat 241=133 I C 
337=10 Pat 670=12 P L T 423 (P B). 

12. Hargovind Fulchand v. Bhudar Raoji. (1924) 

HAIR Bom 429=83 I C 932=48 Bom 550 
=26 Bom L R 601 (P B). 

13. Hira Lai Mohan Lai v. Ramchandra, (1930) 

17 A I R Bom 375=125 I C 703=54 Bom 479 
=32 Bom L R 619. 

14. Brij Lai v. Durga. (1920) 7 A I R Lah 159=56 

I 0 254=1 Lah 134=132 P L R 1920. 

15. J. A. Martin v. S. M. Hashim, (1930) HAIR 

Rang 61=126 IC 209=8 Rang 162. 

16. Gaya Bakhsh Singh v. Rajendra Bahadur 
Singh, (1928) 15 A I R Oudh 199=110 I C 83 
=3 Luck 182= SOWN 108 (P B). 

17. Balaji Kashinath v R. B. Anandrao, (1927) 14 
AIR Nag 294=103 I C 335. 

18. Nathu Harishankar v. S. Fatusa, (1933) 20 

AIR Nag 369=147 I C 582. 


A. LB. 

other though arising at the time of delivery 
of property to the decree-holder auction- 
purchaser was one between the parties to 
the suit and related to the execution, dis¬ 
charge and satisfaction of the decree. In 
27 N L R 10,“ Jackson A. J. C., while 
dealing with a case instituted by the judg¬ 
ment-debtor claiming to hold the property 
attached as mahant of a matlia, held that 
such a suit was not barred by S. 47 inas- 
much as the judgment.debtor claimed the 
property attached as vesting in him in a 
different character. He however observed 
that an objection by the judgment-debtor 
that the property belonged to him and not 
to the deceased whoso estate he represent, 
ed will he one under S. 47, Civil P. C. 
In 28 N L R 250,-® MacNair J. 0. ruled 
that a suit by a decree-holder auction-pur¬ 
chaser who had not resorted to the speedy 
remedy of being placed in possession under 

O. 21, R. 95 was not barred by S. 47, Civil 

P. C. He however observed that it is 
quite possible that in a case in which the 
decree.holder auction-purchaser wants pos- 
session as against the judgment-debtor 

question lelating to the execution, discharge or 
satisfaction of the decree may arise, for example 
a question whether the property of which posses¬ 
sion is sought was or was not sold or the nature 
of the rights which were brought to sale. 

and he further observed that “it may 
be that in a separate suit such points 
cannot be determined”. In other words, 
he was not laying down a general proposi¬ 
tion that in no case could it be said that 
the question though one relating to deli¬ 
very of possession of the property was not 
such as did not relate to the execution, 
discharge and satisfaction of the decree. In 
31 N L R 217,"^ Gruer A. J. C. distinctly 
laid down that a decree-holder does not 
cease to be a decree-holder merely by 
becoming an auction-purchaser and a ques¬ 
tion which arises between the decree- 
holder auction.purchaser and the judgment, 
debtor is one that arises between the 
parties within the meaning of S. 47, Civil 
P. C. 

It will thus be seen that in the Court of 
the Judicial Commissioner, Nagpur, the 
view that has found favour is the one 
accepted by Madras and Calcutta High 
Courts and not the one taken by the other 

19. Fatechand t. Mahant Ganeshgir, (1930) 17 

AIR Nag 293=128 I C 401=27 N L R 10. 

20. Chotelal v. Sarwan, (1932) 19 A I R Nag 140 

=140 I C 683=28 N L R 250. 

21. Deviprasad v. Waziruddin, (1935) 22 A I R 

Nag 30=156 I C 995=31 N L R 217. 
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High Courts. The cases in 27 N L E 
10'® and 28 N L R 250'® in which a 
separate suit was held tenable were cases 
in which either the judgment-debtor was 
claiming the property in a different legal 
character and not for himself (27 N L R 
10 '®), or the decree-holder auction-pur- 
chaser in the separate suit did not raise 
any question relating to the execution, dis¬ 
charge or satisfaction of the decree and had 
not applied under O. 21, R. 95, Civil P. C., 
(28 N L R 250^®). In both these cases 
however, the Judges have clearly stated 
that there can be objections even between 
decree.holder and the judgment.debtor or 
•decree-holder auction-purchaser and the 
judgment-debtor which will fall within 
S. 47, Civil P. C., and the objection such 
as the one that is raised in the present 
case by the judgmenb-debtor, viz. one relab- 

• ing to the nature of the rights that were 
i^rought to sale is stated to be one which 
will fall under S. 47 in 28 N L R 250"® at 
p. 253. The only case of this Court which 
was referred to at the hearing as laying 
down the contrary is 19 N L J 296^^ 
where Pollock J. held, with respect to the 
question whether the executing Court had 
power to confirm the sale after the issue of 
the certificate under S. 15, C. P. Debt Con¬ 
ciliation Act, that after the sale had been 

■ held subsequent proceedings arise only 
between the judgment.debtor and the 
auction.purchaser and that since the 
decree-holder plays no part in these proceed. 

■ ings they cannot be termed execution pro¬ 
ceedings. He further held that in such cases 
there is nothing in the Proviso to S. 21 as 
amended bo prevent a Court from confirm. 

• ing the sale. In the body of the judgment 
' the learned Judge observes as under: 

It la true that in tbia case the decree-holder is 
bimscH the auction-purchasor but that makes 
no dlflercnoo iu principle .... After tbo sale had 
been held and tbo sale price had been sot o0 
against the judgment-debt or deposited in Court, 
eubaoquent procecdlnga for confirming the sale are 
I procMdlngB between the judgment-debtor and the 
ftuctiou-purebaaer just as procoediuga for the 
delivery of possession to the auction-purchasor. In 
these procoediuga the decree-holder plays no part 
and in my opinion these proceedings do not 
amount to executing a decree so as to fall within 
the ambit of Proviso to 8. 21, C. P. Debt Concilia. 

■ tion Act. 

Tliis case was decided with reference to 

• the provisions of the C. P. Debt Concilia, 
'■tion Act, 8s. 15 and 21. The learned 

22. Haji Dada Kachhi &fullik Haji NVali Moham. 
mad V. Pannalal,(1937) 24 A 1 R Nag 98=169 
IC 99=19 N L J 296. 


Judge was not dealing with a question 
arising between decree-holder auction-pur. 
chaser and judgment-debtor and relating 
to the nature of the rights brought to sale 
in execution of tho decree. What is stated 
in this case cannot therefore be held to 
apply to the facts of tho present case. The 
observations regarding the nature of pro. 
ceedings for delivery of ]X)ssossion are 
merely obiter aiid had nothing to do with 
the facts of that case. Thus after going 
through all the cases referred to alcove we 
are of the opinion that the decision of the 
lower Appellate Court that no appeal lay is 
not correct and not in consonance with the 
view that prevailed in the Court of the 
Judicial Commissioner, Nagpuf. 

Our main reasons for arriving at this 
decision and preferring the view of law 
taken in Madras and Calcutta to the other 
view are as under: (l) Their Lordships of 
the Privy Council in 19 Cal 683^'^ ob. 
served : 

It is of the utmost importance that all objec¬ 
tions to execution sales should be disposed of as 
cheaply and as speedily as possible. Their Lord- 
ship.s arc glad to find that the Courts in India 
have not placetl any narrow construction on the 
language of S. 244 (now S. 47). 

Section 47 has therefore to 1)0 liberally 
construed and when it is a matter of 
choosing between two divergent views we 
choose to accept the one whicJi interprets 
S. 47 liberally as required by their Lord- 
ships of the Privy Council, (2) The 
decree.holder auction-purchasor stands on a 
different footing from a stranger purchaser. 
As soon as the sale is confirmed, no doubt 
the title of the purchaser becomes absolute 
but no .sale can be said to bo complete without 
delivery of possession. Tho decree-holder 
auction-purchaser, who purchases with the 
permission of the Court under O. 21, R. 72, 
cannot ho said to liave obtained tho benefit 
of his money duo under tho decree until ho 
gets possession of tho property of tho 
judgment.debtor purchased by him. The 
decree-holder auction.purchaser tlius con¬ 
tinues to he a party and if any question is 
raised by the judgment-debtor at the time 
of delivery of possession, relating to the 
nature of the rights purchased and resist-; 
ance to delivery of possession is offered,' 
surely it will bo a question relating to the' 
execution, discharge and satisfaction of the; 
decree arising between the parties to the 

23. ProEunno Kumar Sanval v. Kali Das Sauyal. 

(1892) 19 Cal 683=19 I A 1G6=G Sat 209 

(PC). 
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suit and thus falling within S. 47, Civil 
P. C.: (3) O. 21, Civil P. C.. relates to exe¬ 
cution of decrees and orders. R. 95 and 
the subsequent Rules which relate to deli¬ 
very of possession to the decree.holder or 
[auction.purchaser thus fall under an Order 
irelating to execution of decrees and Orders. 
As observed in 53 Cal 781® at p. 795 when 
the question arises as to the kind of pos¬ 
session to be delivered, is a question 
relating to the execution of the decree. (4) 
O. 21, R. 103 runs as under : 

Any party nob being a judgment-debtor against 
■whom an order is made under R. 98. R. 99 or 
E. 101 may institute a suit to establish the right 
which he claims to the present possession of the 
property ; but subject to the result of such suit (if 
any), the order shall be conclusive. 

The judgment.debtor against whom an 
order may be pronounced under O. 21, 
R. 98 is not included amongst the persons 
entitled to challenge the order by a suit and 
yet he may be vitally interested and may 
;be justly offering resistance to the delivery 
of property. It will be absurd to hold that 
he is not entitled to sue and that he has no 
right of appeal. We think that the case of 
a judgment-debtor when he is fighting with 
the decree-holder auction-purchaser falls 
under S. 47, Civil P. C., and an order 
passed against the judgment.debtor will be 
a decree under S. 2 (2) and as such appeal- 
able. We are not concerned with deciding 
what will be the remedy of a judgment- 
debtor if a stranger auction.purchaser is 
ranged against him and an adverse order is 
passed against the judgment.debtor under 
O. 21, R. 98. If an adverse order is passed 
against the stranger auction-purchaser he 
can challenge the order by suit under O. 21, 
R. 103, but what about an adverse order 
against the judgment.debtor ? R. 103 does 
not speak of a suit by judgment-debtor 
challenging the order. Is he precluded 
from challenging it ? The question does 
not arise for decision in this case and we 
do not wish to express any opinion on the 
point. In the present case the fight is bet. 
ween the judgment.debtor on the one band 
and the auction.purchaser decree.holder on 
the other and does relate to execution, dis- 
charge and satisfaction of the decree, and 
as such the case falls under S. 47 and is not 
governed by the terms of O. 21, R. 103. 
The order is therefore appealable. We 
therefore hold that the lower Appellate 
Court was wrong in holding that no appeal 
lay against the order. We set aside the 
order of the lower Appellate Court and 


A. I. R. 

order it to re-admit the appeal under its- 
original number and proceed' to decide it on 
merits in accordance with law. Costs to 
abide the event. Rs. 40 counsel’s fee. 

R.jf./R.K. Appeal allowed. 
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Vivian Bose J. 

Kisangopal Hariram Marwai-i — 

Creditor — Applicant, 
v. 

Umrao Kcsheo liao and others — 

Non-applicants. 
Civil Revn. No. 528 of 1936, Decided on 
6 th September 1937, from order of Dist. 
Judge, Nagpur, D/. 20th June 1936. 

(a) Revision—Judgment of lower Appellate 
Court superficial—No consideration of evidence 
—Only superhcial points considered—Interfere 
ence in revision held necessary. 

Where there had not been any real consideration 
of the evidence at all before the lower Appellate 
Court and all that the Judge did was to seize bold 
of a rule of law about tbe burden of proof, a rule 
which incidentally loses most of its significance 
when there is evidence for consideration and then 
to seize hold of two or three superficial points in 
the case and rest content with that : 

Held that that was not what an Appellate 
Judge was there for, especially when he was rever¬ 
sing a well considered finding of a lower Court and 
that interference in revision was necessary. 

[P 217 C 1) 

(b) Insolvency—Annulment — Primary onus 
of proof is on receiver or petitioning creditors 
though real facts are known to insolvent—After 
prima facie case is proved, insolvent’s evidence 
is most important. 

It can be inferred from the usual course of 
human conduct that a party who has evidence in 
his possession favourable to bis case will not fail* 
to produce it. This principle is particularly im. 
portant in insolvency proceedings where the- 
primary burden of proof is on the receiver or the 
petitioning creditor while knowledge of all the 
essential facts is usually with the other side. It 
is not meant by this that tbe primary burden caD> 
be abrogated. Of course the person seeking annul¬ 
ment must produce prima facie proof before he can 
hope to succeed, but having done so the attitude of 
the other side is of tbe utmost importance in judg¬ 
ing the truth of his story and his good faith. 

IP 218 C 11 

(c) Insolvency — Fraudulent transaction — 
Direct evidence generally impossible—Circum¬ 
stantial evidence can be found in conduct of 
parties— Court therefore must examine all evi¬ 
dence in detail. 

The fraudulent nature of the transaction in* 
insolvency cases can scarcely ever be proved by 
direct evidence. The petitioning creditor or the- 
receiver has to rely on circumstantial evidence in 
most cases, and usually that is to be found only 
in the conduct of the parties. It is therefore more- 
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thau ever the duty of the Court carefullv to exa¬ 
mine all the surroundiup circumstances! and in 
any case if a Judge considers that the burden of 
proof lies on a particular party it is incumbent on 
him at least to examine the facts on which that 
party’s case is based. [P 219 C 1] 

R. R. Dandige — for Applica7it. 

A. R. Kulkarni — 

for Non~aj)plica7it No. 1. 

Order. On 4th November 1931 one 
Ganpat applied for being adjudged insol- 
vent. About a year before, namely on 29th 
November 1930, Ganpat mortgaged his 
entire property to Umrao, the non-appli. 
cant before me. Two of Ganpat’s creditors 
filed applications for annulment of this 
mortgage. One of them is the applicant 
here and the other has l)een added as the 
second non.applicant. The first Court 
after considering the evidence came to the 
conclusion that tlie transfer was a fraudu. 
lent one and so annulled it. The Appellate 
Court reversed this decision and upheld 
the mortgage. The ci'editor Kisangopal 
who.se application was being considered 
applie.s to have that order revised under 
S. 75, Provincial Insolvency Act. 

The question decided was of cour.se one of 
fact and ordinarily tliere would have l>een no 
ground for interference, but the judgment 
of the lower Appellate Court bears signs of 
superfluity on the face of it and I am not 
satisfied that the learned Judge has exa. 
mined the evidence and applied his mind 
to it. I want to make it clear tliat tliis is 
not l)ecau8e lie has not written as much as 
he might have about the mattei', or because 
he lias not actually referred to this piece of 
evidence or that. None of that would vitiate 
his judgment. In fact oven if it was clear 
that lie had overlooked some of the evidence 
or had omitted to consider it, even then 
I would not have interfered if there had 
been a fair and substantial consideration 
of the ease and I was satisfied that the 
evidence omitted from consideration would 
not be likely to have influenced his deci¬ 
sion. But hero there has not been any real 
consideration of the evidence at all. All 
that the learned Judge has done has been 
to seize hold of a rule of law about the 
.burden of proof—a rule which incidentally 
loses most of its significance when there is 
evidence for consideration—and then to 
seize iiold of two or three superficial points 
in the case and rest content with that. 
That is not what an Appellate Judge is 
there for, especially when he is reversing a 
well considered finding of a lower Court. 


The iiidgnient. as I say, hears signs of 
superfluity on tiie face of it. The body ol 
the decision is contained in para. 2 of the 
judgment, and consists of 30 typewritten 
lines; of these 30 lines 8 are devoted to a 
criticizm of tlie first Court on a point on 
which it had criticized the transferee non. 
applicant for not producing cei tain docu¬ 
ments. In dealing with this the learned 
Appellate Judge states : 

It appears to mo however ihut the Jud'^c Las 
lost sight of the fact that the appellnu't liad 
mentioned these documents in hi^ lin of document 
robed on. 

There is no such list. Counsel on both 
sides have carefully searched tlie record, so 
has my reader and so have I. It is alsa 
evident from another sentence in the judg. 
ment relating to tlie same matter that the 
learned Judge is relying on another abstract 
proposition of Jaw, namely tiie one enunei. 
ated by their Lordships of the Privy Council 
in 37 All 0.57* at p. 560 and followed l)v me 
in I L R (19361 Nag 142- at p. 145. 'Put 
wliat has been overlooked is the important 
words ‘‘not forming any part of iiis case". 
Tlie claim in the case liefore their Lord.ships 
was for po.ssession of a house wliich tlie 
pluintiti' said she owned. Her case was that 
she had let it out to the defendants at a 
monthly rent and tliat wlien .she gave them 
notice to quit tliey refiiseil to do so. Tlie 
defendants denied that they were tenants 
and claimed the liouse in tlieir own right. 
The plaintill did not piodiice lier account 
hooks. There was no allegation tliat she 
had a set of hooks relating particularly to 
this house; all that was claimed was that 
she had accounts relating to lier general 
estate, hut the High Court drew an infer- 
enco adver.se to her because she Iiad not 
produced these accounts. Their Lordsliips 
of tlio Privy Council pointed out that there 
was notliing to indicate that these hooks, 
if produced, would have contained entries 
relating to this house. They said that 
they may or may not have done so, but 
considered the possibility, a very remote one, 

—because it is quite possible for a person to 
keep a set of accounts relating to his or her 
general estate, which would ordinarily he 
managed by an agent, and yet keep no 
account of the rent of a house which he or 
she lets out herself. In these circumstances 

1. Bilas Kuiiwar v. IV^raj Kaujit Singb. (1915) 

2 A I R P C 9G=30 I C 299=42 I A 202=37 

All 557 (P C). 

2. Premraj v. Natbiimal, (193C) 23 AIK Nag 130 

= 104 I C 740=1 L R (193C) Nag 142. 
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of course no adverse inference could be 
drawn. Before that can be done, it must be 
established, either directly or by reasonable 
inference, that the document withheld does 
in fact relate to the case of the party with¬ 
holding it. 

"When however the documents do relate 
directly to a party’s case the position is very 
different. Then even though the burden 
of proof is on the other side an adverse 
inference can be drawn. What is usually 
overlooked in these cases is the decision of 
their Lordships in 40 Mad 402^ at p. 408 : 

A practice has grown up in Indian procedure of 
those in possession of important documents or 
information lying by, trusting to the abstract 
doctrine of the onus of proof, and failing accord* 
ingly to furnish to the Courts the best material for 
its decision. With regard to third patties, this 
may be right enough; they have no responsibility 
for the conduct of the suit; but with reprd to the 
parties to the suit it is, in their Lordships’ opinion 
an inversion of sound practice for those desiring to 
rely on a certain state of facts to withhold from 
the Court the written evidence in their possession 
which would throw light upon the proposition. . . , 
The best assistance to a Court of justice would 
have been a scrutiny of these documents, and their 
Lordships feel free to conclude that if they had 
been by their entries confirmatory of the defen¬ 
dants' view, the defendants would have brought 
them into Court. This part of the case, which in 
their Lordships’ view is of considerable importance, 
is not referred to in the High Court. 

Apart from the fact that it can be in¬ 
ferred from the usual course of human 
conduct that a party who has evidence in 
‘his possession favourable to his case will 
not fail to produce it, the matter cau also 
be looked at from the point of view of 
S. 106, Evidence Act. I might add that 
this principle is particularly important in 
insolvency proceedings where the primary 
burden of proof is on the receiver or the 
petitioning creditor while knowledge of all 
the essential facts is usually with the other 
side. I do nob mean by this that the 
primary burden can be abrogated. Of course 
the person seeking annulment must produce 
prima facie proof before he can hope to 
succeed, but having done so the attitude of 
the other side is of the utmost importance 
in judging the truth of his story and his 
igood faith. I do not deny that all these 
matters are ordinarily ones of fact but 
when, as here, the question has really been 
decided on the burden of proof alone and 
everything else brushed aside as of little or 
no consequence, in terference is called for. 

3 Mutugesam Pillai v. Gnana Sambaudha Pan- 
dara Sannadhi. (1917) 4 A I R P C 6=39 I C 
659=44 I A 98=40 Mad 402 (P C). 


The documents in the present case dis¬ 
tinctly relate to the transferee’s case. The 
consideration of the mortgage which the 
creditor was seeking to annul was not paid 
in cash and consisted of three parts : Rupees 
1221 being the sum due to the transferee 
himself by the mortgagor ; Rs. 879 due to 
one Santosh, and Rs. 900 due to one 
Lahanoo. 

These two persons are related, or rather 
connected by marriage to the insolvent. 
The transferee undertook to pay off their 
debts and says he actually did so. In his 
statement dated 11th July 1934 he says 
that the moneys due to these two persons 
were due on promissory notes which were 
given over to the insolvent. In his 
examination as a witness, he amplifies this 
by stating that these promissory notes, 
which he now calls receipts (obviously a 
slip of the tongue), were handed over to him 
and that he then took them and banded 
them over to his mortgagor, the present 
insolvent. For his own protection he took 
two fresh receipts evidencing the payments 
he made to Santosh and Lahanoo. These 
are the receipts which he did not pro¬ 
duce at the beginning of the proceedings 
and about which the first Court very 
rightly commented. When he himself was 
being examined as the very last witness in 
the case he produced a receipt purporting 
to be executed by Santosh and said that 
he had lost the other. Lahanoo was not 
examined in the case at all and Santosh 
who was examined by the petitioning ere. 
ditor as A. W. 3 was not asked a single 
word about this or any other receipt; also 
when asked about the promissory note 
upon the strength of which the insolvent 
is said to have advanced him the money he 
denied that he had executed any document 
at all : not even a receipt. “I took no 
receipt from the insolvent for the Rs. 800 
at all or any bond, etc.” 

All these significant facts which the 
learned trial Judge examined with care and 
which he refers to in his judgment are 
brushed aside in the Appellate Court, not 
because on a careful survey of the evidence 
the learned Judge considered that the 
word of the transferee was believable in 
spite of these defects—I could not have 
interfered if that had been the case but 
as an abstract matter of law because the 
burden of proof lay on the other side. All 
that the learned Judge says about the 
evidence is this : 
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Santosh himself was examined as a witness by 
the respondent as A. W. 3 and ho supports the 
appellant s contention as far as the money paid 
to him is concerned. He has not been declared 
hostile, which remark also applied to the evidence 
of the insolvent himself as A. W. 2. Although 
the insolvent may be related to Santosh and 
Lahanoo who benefited from the mortgage deed 
•he does not appear to be related to the appellant. 
Relationship in itself is not sufficient to prove a 
document between relations to be fraudulent or 
bogus. I can see no reason therefore for coming 
to the conclusion that the mortgage deed is a 
uctitious document. 

It is impossible to accept a judgment of 
this kind as legal. It has to be borne in 
mind that the fraudulent nature of the 
transaction in insolvency cases can scarcely 
ever be proved by direct evidence. The 
petitioning creditor or the receiver has to 
rely on circumstantial evidence in most 
icases, and usually that is to be found only 
im the conduct of the parties. It is there, 
fore more than ever the duty of the Court 

examine all the surrounding 
circumstances ; and in any case if a Judge 
considers that the burden of proof lies on a 
particular party it is incumbent on him at 
least to examine the facts on which that 
party s case is based. It is not enough to 
say that a couple of witnesses who belong 
to the other side but whom lie has been 
forced to call as his own because the 
'burden of proof lies on him, support his 
opponent. Of course they will, but that is 
-not the question at issue. What has to be 
■determined is whether they are telling the 
■truth ; whether the facts elicited and their 
•own conduct show that their story is false! 
and this can only be determined by a care. 
4ul consideration of the entire evidence ; 
not^ from a couple of stray sentences in 
their depositions. 

In the present case we find that the 
transferee did not produce important docu. 
tnentary evidence in support of his case at 
the proper stage and we also find that the 
man who is supposed to have executed one 
of these documents was nob asked a word 
about it m his evidence. We also find a 
serious contradiction between Santosh on 
the one side and the transferee and the 
ansolvent on the other about the nature of 
■the loan which Santosh is said to have 
advanced to the insolvent. We find in 
addition that neither the transferee nor 
the insolvent is giving the Court that 
assistance which it is entitled to expect. 
Where did the transferee get all this 
snoney from ? He does not attempt to 
enlighten us and yet the witnesses who 


had preceded him tell us that he i.s not a 
money lender, that ho is a man of little 
status, that he was not in a position to 
advance these sums (Pilaji A. W. 5), that 
he was not in a position to obtain a loan 
on credit (Motilal A. W. 4) and that he 
cannot even pay off his own debts. Thus 
Gopal, A. W. 1, states that ha has owed the 
shop of Bhagwatram-Tdohanlal Rs. G3 since 
1929 on his own account, and Rs. 263 
along with another Bhola “since 3 years”, 
which takes us back to 1931. In spite of 
continual dunning he has not paid. Motilal, 
A. W. 4, states that he borrowed Rs. 25 
frohi Meghraj.Kundanmal on 17th Septem- 
her 1931, Rs. 45 on 30th October 1931, 
another Rs. 25 on 1st October 1932 and 
Rs. 40 on 21st October 1932 by pledging 
his ornaments. It is true these sums have 
been repaid, but a man who is driven to 
pledge his property continually for the sake 
of petty sums like these cannot be worth 
much. These are all independent witnesses 
except Pilaji, who is interested and their 
evidence stands wholly unrebutted. 

Lahanoo and Santosh are in no better 
state. Gopal, A. W. 1, tells us that Lahanoo 
has owed his shop Rs. 1000 on a mortgage 
since 8th June 1932 and another Rs. 500 
since the Diwali of 1930. Pilaji, A. W. 5. 
tells us that Santosh is also indebted to 
others though he does not give details. He 
also says that Umrao, the transferee, is a 
friend and neighbour of the insolvent, and 
that affords an explanation for his conduct 
in helping the insolvent in this matter. 

A. W. 5, Pilaji, tells us that the mortgage 
covers all the insolvent’s attachable pro- 
perty and the insolvent as A. W. 2 is forced 
to admit that tliis is true. In these cir. 
cumstances I have not the slightest difli- 
culby in upholding the finding of the first 
Court about the fraudulent nature of the 
conveyance. I allow the application. The 
order of the Appellate Court is reversed and 
that of the first Court annulling the trans- 
fer restored. Costs will be paid by the non. 
applicant transferee throughout. Counsel’s 
fee Rs. 20. 

B.d./r.k. Application allowed. 
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Pot^LOCK J. 

Digamhar Amhadas Sahnis 

J udgment~debtor — Appellant. 

V. 

Kishandas Goverdhandas Gujrathi 

Decree.holder — Respondent. 

Misc. Appeal No. 258 of 1936, Decided 
on 10th September 1937, from order of 
Addl. District Judge, Ellichpur, D/- 8th 
September 1936. 

(a) Berar Inam Rules (1859), R. 5, CL (5) — 
“The benefits of CL 2, R. 5.’* 

The words “the benefits of Cl. (2), R. 5” in 
R. 5, Cl. (5) appear to be mistaken for “ the bene¬ 
fits of Cl. 3, R. 5“ : AI li 1930 Nag 24, liel. on. 

[P 221 C 1] 

(b) Berar Inam Rules (1859), R. 6, CL 4 — 
Inam granted for past services — Cl. 2 of R. 6 
does not apply— Abandonment of reversionary 
interest by Government — Inamdar gets free¬ 
hold estate which is attachable asset in hands 
of his son. 

Where fields are granted for past services and 
are not iuams granted in lieu of land, Cl. 2 of 

R. 6 docs not apply and consequently CL 2 of R. 5 
does not operate, Under Cl. 4 of R. 6, the abandon¬ 
ment of the reversionary interest possessed by 
Government in the inam connotes the grant of a 
freehold estate to the inamdar which is an 
attachable asset in the hands of his son in execu- 
tion of a decree against his father. [P 221 C 2] 

(c) Berar Inam Rules (1859), R. 14 (2) — 
Berar Revenue Book Circular, VoL 2, S. 1, 
Serial No. 2 — Service inam fields may be alie¬ 
nated. 

Under Berar Revenue Book Circular, Vol. 2, 

S. 1. Serial No. 2, it is contemplated that service 

inam fields may be alienated and all that the 
Government will ordinarily do in such cases is to 
resume the grant or in other words impose the 
full assessment. [P 221 C 2] 

K. V. Brahma — for Appellant. 

V. K. Rajwade and V. D. Kale — 

for Besi-ondent. 

Judgment. — This judgment will also 
dispose of Miscellaneous Appeal No. 259 of 
1937. Certain fields, which are described 
as service inam fields, have been attached 
in execution of a decree against Ambadas, 
now deceased, the father of the appellant 
Digambar. He contends that these fields 
are not the assets of the deceased Ambadas 
in his hands and are not attachable. The 
lower Courts have held that the land in 
question is alienable and attachable. The 
fields were originally granted to the ancestor 
of Ambadas in return for the services that 
he rendered as sabnavis. These services 
ceased to be rendered after the cession of 
Berar in 1853. The Inam Investigating 
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Officer recommended in 1865 that the land 
should be continued in rent free for the 
life of the claimant and that of his cosharer 
and at quarter assessment to their descen¬ 
dants. The recommendation of the Com¬ 
missioner was as follows : 

In consideration of possession extending over 
200 years I would continue this service grant in- 
perpetuity at half rates of assessment; 
and it was so continued. The question 
what rights were actually conferred upon 
the family depends upon the interpretation 
of the Berar Inam Rules. Rule 2 classifies 
the various classes of inams and the present 
inam obviously falls under: 

Class 4th—Grants by former Governments for 
service— 

F'irsl .—.As pargaua service grants, whether by 
money or land, whether now rendered or partially 
rendered or discontinued. 

Service inams are dealt with in Rule 6- 
Assuming that Cl. 2 of R. 6 applies, that 
would make Clause 2 of R. 5 applicable. 
Cl. 2 of R. 5 is as follot^s : 

2. If the present incumbent is a descendant of 
the original grantee, the inam will be continued to 
him hereditarily subject to the following condi¬ 
tions :— 

First. — Successions limited to direct lineal* 
heirs and undivided brothers ; 

Second .—The inam escheats to Government on 
failure of such heirs ; 

J'hird .—Future alienation of the inam is prohi¬ 
bited. 

(We are not concerned with the fourth 
condition as that has been subsequently 
abrogated.) Cl. 4 of R. 6, which undoubt¬ 
edly applies to the present case, runs as 
follows : 

It shall be optional with the Government to 
require the services of tho.se classes as originally 
intended, or to dispense with them. If wholly 
dispensed with, the inam shall nevertheless be- 
confirmed to the holders as inams subject to the 
payment of a quit-rent, not exceeding the highest- 
rate above provided for personal inam. This quit- 
rent will be charged in commutation both of the 
service thus discontinued, and of the reversionary 
interest po.'sesscd by Government in the inam. 

The decision of this case turns mainly 
on what is meant by the reversionary 
interest possessed by Government in the- 
inam. D. B. K. V. Brahma for the appel- 
lant contended that this merely means- 
that the first and second conditions in Cl. 2- 
of R. 6 would be abrogated but the third 
would remain. If so, it is difficult to see- 
how Cl. 2 and Cl. 4, R. 6 can be recon¬ 
ciled; Cl. 2 states that the conditions in 
Cl. 2, R. 5 would apply and Cl. 4 states- 
that two out of three of them would not> 
apply. Cl. 2, R. 5 is subject to the quah- 
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'fication contained in Cl. 3 and the follow. 
in« clauses which "ive an option to the 
inamdav to convert this restricted tenure 
into a freehold, with the full powers of 
alienation by ^ift, sale, adoption, or other, 
wise, by consenting to the payment of the 
annual quit.rent. It then goes on to say : 

If the inamdav is a youth, with reasonable pros¬ 
pect of having lineal heirs, an annual quit-rent, 
amounting to onc-cighth of the estimated assess¬ 
ment of the laud will be considci'cd a sufficient 
compromise for the right of reversion possessed bv 
Government. 

Similarly Cl. 5. R. 5 provides that if the 
present incumbent is not a descendant of 
the original grantee, he will he allowed to 
benefits of Cl. 2, R. 5, but without the 
option of refusal; and in commutation of 
the rights of Government, a quit-rent will 
be imposed on the inam varying from one- 
eighth to one-half of the estimated assess, 
raent. As pointed out by jMacnair A. J. C. 
iin 25 N L R 107,^ “the benefits of Cl. 2, 
R. 5” appear to be a mistake for “the 
benefits of Cl. 3, R. 5". In such a case the 
'incumbent is obliged to pay a quit-rent 
which may vary from 1 8th to 1 '2 of the 
•estimated assessment in order to acquire a 
freehold estate. 

The words a sufficient compromise for 
the right of reversion possessed by Govern¬ 
ment in R. 5, Cl. 3 and “in commutation 
of the rights of Government” in Cl. 5 
appear to mean that the inamdar gets a 
freehold estate. I do not think that it is 
possible to interpret the words “the rever- 
sionary interest possessed by Government 
m the inam ’ in Cl. 4, R. 6 in any other 
way. Cl. 2, R. 6 provides that inarns 
granted in lieu of lands or money stipends, 
commonly called Huqs and Russums of 
omoes, such as DeshmukU. Deshpandia and 
others, the service of which has either 
been dispensed with or otherwise disoonti. 
nued shall be disposed of according to Cl. 2 

J* difficult to gather what is 
meant by m lieu of lands or money ati- 
pends . R. 8 explains the term “inam” as 
applying to all land held entirely free of 
land.r^t or on a favourable quit.rent, and 
Cl, o, B. 9 gives the Government power to 
determine whether grants for pargana or 
village service shall be wholly commuted 
into land inarns or wholly into percentage 
on the revenue payable in money, or partly 
by inam and partly by money. The term 
appears to be used as m eaning a grant of 

1. Abdul Latif v. MsoBiaghrao. (1930) 17 A I H 
Nag 24=118 I 0 878=25 N L R 107. 


Nagpur 221 


land and I must confess I find it diflicult 
to understand what is meant by “inarns 
granted in lieu of lands". It occurred to 
me that it might mean inarns granted in 
the form^ of lands, but I can see no veal 
justification for interpreting it in that way. 
The fields now in dispute were granted for 
past services and were not in my opinion 
an inam granted in lieu of land. If that is 
so the difficulty of having to reconcile tlie 
— . g provisions of Cls. 2 and 4, R. 6 

Jsappears. Once it is held that Cl. 2, 

ni o ^Pply and therefore that 

Cl. 2, R. 5 does not apply, the natural 
interpretation of Cl. 4 is that the aban. 
donment of the reversionary interest pos¬ 
sessed by Government in the inam connotes 
the grant of a freehold estate to the 
inamdar. 

I have been referred to Cl. 2, R. 14 
\yhich provides that service grants are not 
liable to l)e alienated by purchase or other, 
wise. In Berar Revenue Book Circular, 
\ol. 2, S. 1, Serial No. 2, instructions are 
given to the Tahsildar and Naib.Tahsildar 
how to deal with alienations. It is stated : 

Service grants are inalienable under R. 14 (2) 
of the Inam Rules and if a grantee alienates his 
gfcint Governmeut is ontitlGii to re-sutno it. 

This seems to contemplate that service 
inam fields may be alienated and all that! 
the Government will ordinarily do in such 
cases is to resume the grant or in other 
words impose the full assessment. Whether. 
Government is entitled to impose the full 
assessment in this case is not a matter 
now before me. For these reasons I hold 
that Ambadas held a freehold right in the 
fields attached and that they are therefore! 
Ambadas’s assets in the hands of ins son 
Digambar, the appellant. The appeals 
therefore fail and are dismissed with costs 
Counsel's fee Rs. 20. 

D.S.^R.K. Ai)2)eals disviissed. 
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Stone C. J. and Poramk J. 

Jagarao Annaji Deshpande — 

.applicant. 

V. 

Balwant Tukaram Kalvikar — 

Non-Applicant. 
Misc. Civil Case No. 86.B of 1935, 
Decided on 13th Septeml>er 1937, from 
Judgment of Subhedar A. J. C., Nagpur, 
D/. 31st August 1935. 
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(a) Review—Judge taking mistaken view of 
law is not sufficient ground. 

It may be possible to argue that a review lies 
if a positive rule of law is ignored but to say that 
a review lies because the apposite law is not applied 
is to state the proposition very widely. The 
mere fact that the Judge in deciding a case has 
taken a mistaken view of law is not sufficient to 
enable a party to come up with an application for 
review under O. 47, B. 1, Civil P. C. : Case law 
referred. C 2; P 224 C 13 

(b) Civil P. C. (1908), O. 47, R. l~Review 
—'Sufbeient reason’ — Meaning explained — 
Meaning of ’apparent on face of record’ 
explained. 

The words “for any other sufficient reason” in 
0.47, R. 1> have been interpreted as meaning reason 
sufficient on grounds at least analogous to those spe* 
cified immediately previously. In all applications 
for review based on mistake or erroror any sufficient 
reason the applicant has to show a mistake or error 
apparent on the face of the record or a mistake or 
error analogous thereto. Where a Court applies a 
particular statute to a given set of events whereas 
on the said date it is obvious from the record that 
a wholly different statute applies, it may be a 
mistake apparent on the face of the record ■. A J It 
1924 Mad 98 ; AIR 1928 Lah 919 and AIR 
1934 P C 213, Rel. on. [P 224 C 2] 

E. M. Bhagade — /or Applicant. 

K. B. Sheorey and W. K. Sheorey — 

for Non.Applicant. 

Order. — This is an application for 
review of the judgment of the Additional 
Judicial Commissioner, Nagpur, in Second 
Appeal No. 94.B of 1933 decided on 31st 
August 1935. The facts of the case may be 
briefly stated as under. One Udaji who 
owned the field in suit died indebted to 
two creditors Ganpat and Tukaram. On 
Udaji’s death his widow Mainabai adopted 
Appa in 1921, but in 1922 she instituted a 
suit and obtained a decree declaring the 
adoption of Appa to be invalid on the 
ground that he was an orphan when 
adopted and later on obtained possession 
of the property from him. In the meantime 
the creditor Ganpat’s son, Sadasheo sued 
Appa as the alleged adopted son of Udaji 
as his legal representative for recovery of 
the debt due to him, and obtained a decree 
in the Small Cause Court on 20th Feb¬ 
ruary 1923 and in execution of that decree 
attached and sold the field in suit which 
was purchased by one Abaji who obtained 
possession thereof on 8th July 1924. Abaji 
transferred the field to the decree-holder 
Sadasheo on 16th July 1924 and later on 
Sadasheo’s son sold it to the present plain, 
tiff on 24th June 1929. The other creditor 
Tukaram instead of instituting a suit 
against Appa, the alleged adopted son, 
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took a mortgage of the field in suit in 
satisfaction of his debt from Appa on 18tb 
April 1921, and Tukaram’s son Balwant 
instituted a suit for foreclosure on its basis 
joining Sadasheo as a party as he was a 
subsequent purchaser. Sadasheo pleaded 
paramount title and got himself discharged. 
A decree for foreclosure was passed against 
the mortgagor and Balwant obtained pos- 
session on 30th November 1927. A dispute 
regarding possession followed with the 
result that proceedings under S. 145, Cri¬ 
minal P. C. were started and Balwant’s 
iwssession was confirmed and Sadasheo was 
directed to file a civil suit. It is thus that 
Sadasheo’s transferee, the present plaintiff, 
instituted a suit against Balwant for a 
declaration of his title to the property and 
recovery of possession thereof. Balwant 
resisted the suit by denying the title of the 
plaintiff and urged that the plaintiff’s pre- 
decessor-in-title not having sued the proper 
legal representative of Udaji, the decree 
and the subsequent sale were a nullity and 
did not clothe him with a title and conse¬ 
quently the plaintiff bad no title to the 
property. He also urged that his mortgage 
was admitted by the plaintiff’s predecessor- 
in.title when he purchased the property in 
auction and he was estopped from denying 
the same. 

The trial Court held that the plaintiff 
had title to the property but he was de¬ 
barred from challenging the mortgage and 
dismissed the suit. The Appellate Court 
did not agree with the view that the plain¬ 
tiff was debarred from challenging the 
mortgage and decreed the claim. The case 
then cam© up in second appeal before the 
Additional Judicial Commissioner, Nagpur. 
The Additional Judicial Commissioner by 
his judgment dated 31st August 1935, held 
that though the suit in the Small Cause 
Court was instituted against Appa as the 
legal representative of the deceased Udaji, 
the decree that was passed was one per¬ 
sonally against Appa and could not legally 
be executed by a sale of the field which did 
not belong to Appa, and the plaintiff’s 
predecessor-in-interest could not acquire 
any title by its purchase. He further held 
that at any rate it was the duty of the 
plaintiff’s predecessor.in.title, after the 
adoption of Appa was declared invalid, to 
have brought on record the proper legal 
representative of the deceased Udaji before 
putting the property to sale. This not 
having been done, the sale in favour of the 
plaintiff's predecessor was a nullity. Lastly 
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he held that the plaintiff’s predecessor-in- 
title and therefore the plaintiff was pre¬ 
cluded from questioning the invalidity of 
the mortgage. In this view of the case 
the decree of the lower Appellate Court 
was set aside and the plaintiff’s suit was 
dismissed. Against this decision this ap¬ 
plication for review is filed. 

It is urged that there are mistakes 
apparent on the face of the record within 
the meaning of O. 47. E. 1, Civil P. C., 
which vitiate the decision. It is argued 
that in deciding that the decree against 
Appa^ was a personal one, the learned 
Additional Judicial Commissioner ignored 
the fact that the suit against Appa was 
instituted in his capacity as the legal 
representative of Udaji and not in his per¬ 
sonal capacity. 10 Pat 305^ is relied on 
for the proposition that in such a case it is 
“ of the Court to interpret the decree 

with reference to the pleadings and judg- 
It is further urged that the deci- 
Sion that it was necessary to bring on 
proper legal representative after 
tne adoption was declared invalid is nob 
correct in law and that the view that the 
mortgage could not be challenged is also 

taken in 10 Pat 
oOo may be correct and it is quite possible 
to argue that the view taken by the 
earned Additional Judicial Commissioner 
that a decree passed in such circumstances 
18 a personal one is erroneous in law, but 
we cannot accept the contention that this 
18 a mistake or error apparent on the face 
of the record permitting us to review the 
judgment passed by the learned Judicial 
Commissioner. The learned Judicial Com. 
missioner has in para. 2 of his judgment 
referred to the fact that the suit against 
Appa was instituted against him in his 
capacity as the legal representative of the 
d^eased Udaji. He was thus perfectly 
alive to the fact that it is in that view 
that It was being argued that the decree 
passed against him should be regarded as 

representative 

of the deceased, but in spite of that fact he 
has come to the conclusion in para. 6 of his 
judgment that the decree against Appa 
was gainst him personaUy. The decree. 
l!iX. P.7, does not state that it is passed 
against Appa as the legal representative of 
t he deceased Udaji or that it i s binding 

l.Sukhdeo Praaad Macain Singh v. Madhu- 
•udhan Prasad Naravan Stub, ( 1931 ) la 
A I R Pat 177=189 I 6 871^ Pal 
P L T 76. 


against him only to the extent of the 
assets of the deceased Udaji. 

Presumably it is on this decree that the 
Judge has come to the conclusion that it is 
a personal one and the Judge was nob per¬ 
suaded to accept the view that in such a 
case the decree should be regarded as one 
passed against Appa in his capacity as the 
legal representative of the deceased Udaji. 
This may be an error of law, and the mere 
fact that the Judge in deciding a case has 
taken a mistaken view of law is not suffi.l 
cient to enable a party to come up with an! 
application for review under O. 47, E. l.j 
Civil P. C. Their Lordships of the Privyi 
Council in 3 Lah 127^ have clearly laid* 
down that it is no ground for review that 
the judgment proceeds on an incorrect 
exposition of law. In A I E 1933 Mad 
662^ it is laid down that a Court has 
jurisdiction to decide a point of law 
wrongly as well as rightly and the review 
cannot be granted because the judgment or 
order proceeds on an incorrect exposition of 
law. The same view was expressed in 23 
N L E 53.^ in A I E 1925 Nag 362’ 
and in A I E 1929 Nag 58.® The applicant, 
however, urges that though in para. 2 the 
Judge has referred to the fact that Appa 
was sued in his capacity as the legal repre- 
sentative of Udaji that fact was forgotten 
when coming to the conclusion that th© 
decree passed against him was a personal 
one. We do not think that we can assume 
any such mistake on the part of the Judge. 
He was perfectly alive to the fact that ha 
was sued in his representative capacity, 
but Ex. P.7 which is the decree in the 
case led him to hold that it was a personal 
one. As we have stated, he may be wrong 
in his law regarding the interpretation of 
such decrees, but that is no reason for 
interference in review. 

The next two points decided by the 
Judge are mere questions of law, and the 
mere fact that it is argued before us that 
those questions of law have been wrongly 
decided and the view taken there was 
erroneous will not enable us to review the 
judgment. A Court he aring an application 

2. Chhajjn Ram v. Neki, (1922) 9 A I R P C 112 

=72 I C 6G6=49 I A 144=3 Lah 127 (P C). 

3. Sitapati Rao v. Sitabayamma, (1933) 20 

AIR Mad 662=145 I C 993=65 M L J 897. 

4 . Ramchandra v. Govindmo, (1925) 12 A 1 R 

Kag 266=87 I C 126=23 N L B 63. 

6. Jagannath v. Srinivas, (1926) 12 A 1 R Nag 

862=88 I 0 112. 

6. O. I. P. By. V. Harakcband, (1999) 16 A I R 

Nag 58=119 I C 668. 
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for review licis no jurisdiction to order a» 
review because it is of the opinion that a 
different conclusion of law should have 
been arrived at : A I R 1930 Bom 317^ and 
-55 \\[ 196 ® The applicant has brought to 
our'notice the case in 28 N L E 221’ where 
Grille A. I. C. laid down that an omission 
to consider important facts \yhich are on 
record being analogous to a mistake appar¬ 
ent on the face of the record is a sufficient 
vAfl.son for entertaining an application for 

ievSw under O. 47, E, 1, Civil P. C. The 
facts of that case do not present any 
analogy to the facts of the present case. 
The only fact which is said to be ignored 
by the learned Additional Judicial Commis¬ 
sioner is that the suit was instituted against 
Appa in his capacity as the legal represen. 
tative of tlie deceased._ We have shown 
that the Judge was not ignorant of the fact, 
as he specifically stated it in para. 2 or his 
judgment, but in spite of that fact he came 
to the conclusion that the decree rnust be 
regarded as a personal one. 28 N L R 221 
has therefore no application to the facts of 
the present case. The applicant s counsel 
has invited our attention to 46 Mad 955, 

10 Lah 184“ and A I R 1928 Nag 305.“ 
Tn 46 iMad 955“ review was granted as a 
positive rule of Hindu law was ignored, 
and in 10 Lah 184“ review was granted on 
the ground that a positive rule of limitation 
was ignored. A I R 1928 Nag 30o“ lays 
down that a review may lie if the Judge 
has not applied the apposite law to the 
facts of the case. 

It may be possible to argue that a review 
lies if a positive rule of law is ignored but 
to say that a review lies because the 
apposite law is not applied is to state the 
proposition very widely. O. 47, R. 1, 
permits an application for review to be 
filed if there is a mistake or error apparent 
on the face of the record or for any other 
sufficient reason. The words for any other 
sufficient rea son** have been interpreted, by 

7 Gitdharlal v. Kapadvanj Municipality, (1930) 
17 A I B Bom 317=128 I C 19=32 Bom L R 
GIO 

8 Balkcishan v. Buudia. (1933) 20 A I R All 274 
=146 I 0 756=55 All 196=1933 A L J 75. 

9 Mt Bukhmabai v. Ganpattao. (1932) 19 A I R 
■ Nagl77=140lC 409=28 N LR221. 

10. Murari Rao v. Balavanth Dikshit, (1924) 11 
air Mad 98=76 I C 342=46 Mad 955 = 45 

M L J 309. -r , T. • 

11 DebiSahai-Gulzari Mai v. Basbesbar Lal-Bansi 
Dbat, (1928) 15 A I R Lab 919=112 I C 540 
=10 Lah 184=30 P L R 696. 

12. BtitUh Equitable Assurance Co. v. Rajaram, 
(1928) 15 A I B Nag 305=113 I C 896. 


their Lordships of the Privy Council in 3 
Lah 127^ and recently in 56 All 634^* as 
meaning “reason sufficient on grounds at 
least analogous to those specified imme- 
diately previously”. In all applications for 
review based on mistake or error or any 
other sufficient reason the applicant has to 
show a mistake or error apparent on the 
face of the record or a mistake or error 
analogous thereto. What is a mistake ori 
error on the face of the record has been 
explained in A I R 1927 Nag 252“ by the 
same Judge who laid down the law in 
AIR 1928 Nag 305^" in these words: 

Whore a Court applied a particular statute to a 
giveu set of cveuts whereas on the said date it was 
obvious from the record that a wholly different 
statute applied, it may be a mistake apparent on 
the face of the record. 

It is only on these principles that 46 
Mad 956“ and 10 Lah 184^^ wore decided. 
If in stating that an application for review 
lies if apposite law is shown not to have 
been applied, the learned Judge meant to 
say a positive rule of law is ignored as 
stated by him in A I R 1927 Nag 252,“ 
the view may be reconcilable : otherwise 
the view is likely to lead to the impression 
that in all cases decided it could be argued 
that the proper exposition of law is ignored 
and review will have to be granted, though 
their Lordships of the Privy Council in 3 
Lah 127* have clearly laid down that this 
is not the proper interpretation of 0. 47. 
R. 1. It is not shown that any statute 
has been ignored or a positive rule of law 
disregarded. As none of the cases cited by 
the applicant’s counsel apply to the facts 
of the present case we need not discuss 
them further in this case. As we have 
shown that this is a case in which it could 
at the most be argued that the Judge was 
mistaken in law or has arrived at an 
erroneous decision on the points of law 
involved in the case no application for 
review lies. The application is therefore 
dismissed with costs. Counsel’s fee Rs. 50. 

B.d./r.k. Application dismissed. 


13. Bisbeshwar Pratap Sahiv. Paratb Nath, (1934) 

21 A I R P 0 213=151 I C 41 = 61 I A 378= 
56 All 634 (P C). 

14. Laxman v. Mt. Shevantibai, (1927) 14 A I R 

Nag 252=102 I C 6. 
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Stone C. J. and Nivogi J. 

yasant Rao Shankar Rao Subhedar — 

Plaintiff — Appellant, 

V. 

Bcliarilal Motiram and another — 

Defendants — Respondents. 
Riirst Appeal No. 39 of 1934, Decided on 
2lst December 1936, from decree of Second 
Sub-Judge, First Class, Saugor, D . 22nd 
December 1933. 

^ (a) Hindu Law—Suit against widow on 
.promissory note—Issue as to binding nature of 
debt not raised and evidence in respect of it 
not tendered—Suit must be regarded as per¬ 
sonal against widow and only widow's interest 
can be taken in execution—Adoption by widow 
few days before judgment would make no 
difference in legal position. 

Prima facie if a Hindu widow is sued on a pro- 
mU^ory note and no prayer is to Ijc found wbich 
shows that she is sued as rcprc.scntinq the estate, 
the case must be regarded as personal. The fact 
that the debt is of a kind that is binding on the 
-estate makes no difference. In determining the 
nature of the suit, it is better to regard not the 
•intention of the plaintiff but the object of the suit, 
i. e. the matter which the Court is called upon to 
decide. Hence if the binding nature of the debt is 
not put in issue and evidence is not tendered in 
that respect, the suit must bo regarded as a per¬ 
sonal suit against the widow and the suit being 
.personal the decree must be personal and hence 
-only the widow’s interest can be proceeded against 
in execution. The mere allegation of a fact which 
shows that the loan was made for a legal necessity 
would^ not be sufficient to make the suit a repre¬ 
sentative one. The legal position described above 
would nob be altered by the adoption by a widow a 
‘few days before the judgment. If the suit against 
the widow is brought against her in her reprosen- 
‘tative capacity, then the estate being bound, the 
adopted Bon's interest would be bound. On the 
other hand, if the suit is personal and he is not a 
'Party, neither ho nor his estate is bound : Case 
law discussed. [P 229 C 1. 2 ; P 230 C 1) 

(b) Contract Act (1872), S. 72—Suit against 
Hindu widow on promissory note — Personal 
decree passed-Estate attached in execution— 
UbjecUon by owner that execution could pro¬ 
ceed only against widow’s interest and not 
whole estate dismissed—Property put to 
•• •“Owner paying decretal amount to avoid 
■•*• Money so paid can be recovered back. 

A suit was brought against a Hindu widow on a 
promissory note and a personal decree was passed 
agamst her. In execution of the decree, the decree- 
holder attaohed the estate whereupon the owner of 
the estate wised an objection that the decree- 
holder could not proceed against the whole estate 
in execution as the decree was personal against 
widow. The objection was dUmtased and the 
estate was put to sale. The owner therefore paid 
(be decretal amount to avoid the sale : 

H»ld that the money so paid oonld be recovered 
iiack as money paid ander oompnlrfon. The fact 
tiiat thi person paying oonld have been liable 
ior the amount paid, had ealtabla piooeedlngs \mn 
1986 N/29 A 80 
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taken, made no difference: 40 Cal 598 (P C) and 
7 Cal 648, Full. [P 230 C 1] 

W. B. Peiidharkaf and R. R. Dandi^e — 

for Appellant. 

M. R. Bobde for Respondents. 

Judgment.—Tliis appeal raises a point 
of some dimculty. The essential facts are 
simple. One Venkatrao had four sons. Tlie 
eldest, Shanker Rao, died separate from his 
brothers leaving two widows, one Shanta. 
bai and another (whose name does not 
matter) who had a daughter. At the time 
of his death, there were surviving tliree 
separated brothers of whom the eldest was 
Bhargav Rao. ^loney being required for 
the marriage of the aforesaid daughter. 
Shantabai arranged a loan with a money.' 
lender who took as per.sonal security for 
that loan a promissory note made by 
Bhargav Rao to which note Shantabai put 
her name. The loan not l)eing repaid, the 
lender sued on the note (C. S. 48 of 1929 
in the Court of the Fir.st Subordinate 
Judge. First Class, Saugor). The case pro. 
ceeded ex parte against Shantabai. Bhargav 
Rao (his name in that case is spelt Bhargao 
Rao) merely claimed some small set-off and 
asked for time. The judgment ends : 

It is accordingly ordered and decreed the 
sum of Rs. 4-229-3-G .and proportionate costs of the 
suit be paid by the defendants to the plaintiff in 
six mouths and that interest be paid on Rs, 4000 
at 6 per cent, per annum from the date of the suit 
to the date of payment. 

That judgment was delivered on 9th 
November 1929: a decree was drawn up 
in conformity witii that judgment and 
execution proceeded. Prior to that judg- 
ment t .vo events occurred: (1) There was 
an attachment effected of the widow's 
estate before judgment. (2) On 23rd Octo- 
her 1929 Shantabai adopted Vasant Rao, 
minor son of Bhargav Rao, to her deceased 
husband, Shanker Rao. In the execution 
proceedings Vasant Rao, as adopted son to 
Shanker Rao, objected to the taking in 
execution of the widow’s estate being the 
four annas share in a certain village. His 
case was that upon adoption the widow’s 
estate terminated, that he thereupon 
became the owner, that the suit C. S. 48 
of 1929 was against the widow personally, 
that the decree was a personal decree, that 
it could only be executed against the 
widow's property and that at all material 
timM the widow's property did not include 
the said four annas share, her interest 
therein being a widow’s estate, being 
divested by the adoption aforesaid. The 
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objection was dismissed. The order dis. 
missing states that: 

The only qviestion is whether the debt had been 
incurred by Shantabai for performing tbemarriage 
of her step.daughteE Pramila or not. 

That question being resolved it was 
regarded as necessarily following that “the 
objector who was adopted after the transac. 
tion cannot by any means avoid it”. The 
nature of the action was not apparently 
considered. Vasant Eao now brings this 
action under the powers conferred by 
O. 21, Rule 63. The result in the lower 
Court is that the suit is dismissed with 
costs. It is necessary to add a few further 
facts. The plaintiffs in C. S. 48 of 1929 
on 2nd September 1931 as decree-holders 
had the case struck off as unsatisfied. That, 
it is said, resulted in the attachment which 
had been obtained very early in the litiga¬ 
tion as an attachment before judgment 
terminating. Thereupon on 4th October 
1931, another attachment was effected and 
the C Form was sent to the Collector for 
execution. Then there was the above men. 
tioned abortive objection. That having 
failed, the four annas share was advertised 
for sale in execution. To avoid that sale 
the present plaintiff paid the decretal 
amount which then came to Es. 5454.10.0. 
He now claims that back as money paid 
under compulsion of law. An examination 
of the plaint in C. S. 48 of 1929 shows that 
it was in form an action upon a promissory 
note. Two passages only need be quoted ; 

1. The defeudants took a loan of Rs. 4000 from 
the plaintiffs on 17th December 1928 at Saugor 
for the marriage of Premabai (elsewhere referred 
to as Pramila) the daughter (it should be step¬ 
daughter) of defendant 2 (Shantabai) on the hand- 
note in suit, and agreed to repay the amount on 
dsmaDd * • > 

7. The plaintiffs pr<ay that a decree for Rupees 
4301*5*6 Tvith costs of the suit be passed in plain¬ 
tiff's favour against the defendants ; and interest 
etc« 4 • ■ 

As above observed an ordinary money 
decree was passed. No question was raised 
before us as to the binding natiire of the 
debt. It was not disputed that the loan 
was for a step-daughter’s marriage and 
that such a loan would bind the estate. 
What is urged by the plaintiff-appellant is 
that the decree being a personal decree all 
that can be taken in execution is the pro- 
perty of the judgment.debtor and that this 
four annas share is not her property; that 
to reach the estate in which she had, when 
the debt was incurred, when the suit was 
launched, and when the attachment before 


A. I. R,. 

judgment was effected, a widow’s estate, it' 
is necessary so to frame the suit against 
her as to evince an intention to bind the 
estate. Even this, it was urged, would not 
avail because, pending the suit, she was- 
divested and the transvestitive act of adop¬ 
tion is not subject to the rules of lis 
pendens. On the other hand, no attempt 
\yas made before us to maintain the posi¬ 
tion that the plaintiff was a “constructive” 
party to C. S. 48 of 1929 {see Issue 1). No 
attempt has been made before us to main¬ 
tain that a jjayment made under protest is 
a voluntary payment. Tlie respondents- 
rely on the fact that when suing a widow 
in possession of a widow’s estate there is, 
it is said, no way of so framing the action 
as to show an intention of binding the 
estate. She has, it is said, the estate, she 
makes it liable for necessary debts and a 
successful action against her, though the 
action be personal and the decree a money 
decree, enables the estate to be pursued. Hr 
is urged that the ouly way in which revere 
sioners or others who obtain the estate, 
after the widow’s estate has become 
divested by adoption or terminated by 
death, can challenge the right of such a 
decree-holder to take the estate in execu-. 
tion is by showing that the debt is not 
binding on the estate. It is said if the debt 
is binding on the estate the estate can be 
taken; if the debt is not binding, the estate 
as distinct from the widow’s interest, can¬ 
not be taken. 

The matter is by no means easy owing. 
to a decision of the Privy Council which, 
though extremely short, is binding upon us. 
In order to evaluate that decision, it is- 
necessary to state the vital facts in that 
case as they appear in AI R 1925 Cal 401.*' 
The decision of the Judicial Committee is 

reported in A I R 1927 P C 41.^ We have 

been at pains to condense the facts, we 
believe accurately, as follows : X, a father, 
left M, an unmarried daughter, who on X's 
death succeeded to a Hindu woman’s estate 
in the estate left by X. X left debts. In 
respect of one. It X N sued and obtained a 
decree. To pay off that decree K, the 
guardian of M (who was a minor), borrowed 
on simple money bond. No charge on the 
estate was created. That bond was renewed' 
by another simple money bond. That 
bond was sued on, X and being defen* 

1. Dayamoyee Ray v. Lalit Mohan, (1926) 12 

A I R Cal 401=82 I 0 1001. 

2. Lalit Mohan v. Dayamoyi Roy, (1927) 14 AIB- 

P 0 41=106 I 0 469 (P C). 
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dants. An ex parfce decree was obtained 
against ilf in terms similar to the one here 
passed. In execution of that decree proper¬ 
ties, part of the estate, were sold and pur. 
chased by R. K.N. R.K.N. died leaving a 
son. M died. The reversioner of X's estate 
sued the son of R. K. JV. The point was: 

Did the sale in execution pass the whole 
estate or only M’s limited estate ”? A Bench 
of the Calcutta Hi^h Court observed as 
follows: 


It is possible tbat although no charge was 
created, the original debt havi)ig been for lawful 
purposes, the creditor might have recovered his 
debt from the estate left by Bharat, if he had 
chosen to do so. But in order to make the estate 
liable he ought to have framed his suit in a pro¬ 
per manner. What be asked for was simply to 
have a personal decree against Monomohini and 
the guardian who was made defendant 2. The 
Court passed a decree against the minor alone. It 
does not appear anywhere that the minor was 
made a party to the suit as representing her 
father's estate. 


On appeal their Lordsliips of the Privy 
Council upheld that decision in a judgment 
that can be quoted verbatim. It is as 
follows: 


Their Lord.ships are of opinion that the judg- 
ment of the High Court is right for reasons given 
by that Court and especially for the reasons 
(stated in the above quotation). Their Lordships 
will only add to this that they have been very 
much struck by the different framing of the two 
suits, the suit against the father’s estate in which 
the original debt was created, aud the suit against 
Monomohini and her guardian. 


^ Not unnaturally that decision, which is 
binding on us, is strongly relied upon by 
the appellants. It is said on the other 
side that their Lordships could not have 
intended by that short judgment to work a 
revwution in the law relating to execution 
in this country, and to show that it would 
work a revolution we have been invited to 
consider the principles controlling this 
branch of law as developed in a long series 
of cases. We accordingly pass to review 
the cases. 34 Mad 188^ at p. 196 considers 
what estate passes where, in execution of a 
simple money decree obtained against a 
widow on a debt incurred for legal necea- 
sity, the subject-matter of the widow’s 
estate is sold. Is the reversioner bound ? 
It is to be understood that the question is 
posed^ assuming that the widow is not 

sued in her representative'capacity, .\fter 
an exhaustive consideration of the cases 
M they stood at that date (1910), the 
Bench of the Madras High Court at 


*’ Marodaga NachUr, (19 

84 Mad 188=8 I 0 1073=81 M L J 830. 


pp. 204 and 205 summarize the law. They 
point out when the sale would bind the 
estate. They observe at p. 205 as follows: 

If the coparceucr.5 or reversioners were not par- 
ties to the suit, and the .... widow was not 
sued as representing the estate, and the decree was 
not against the estate but .a personal decree, and 
the coparceners or reversionens were not joined in 
the execution proceedings, it would be opou to 
them to contend that the judgment debt was not 
such that their shares or intere.->ts could be sold in 
execution thereof. 

As an example of a personal suit (where 
a mortgage suit could have been brought) 
resulting in a decree which their Lord, 
ships of the Privy Council held only l)oiind 
the widow’s estate, see 11 M I A 241*; as 
an example of a suit against a widow as 
representing the estate of the last male 
bolder where their Lordships lield the 
whole estate was bound, see 14 M I A G05.^ 
Cases like 6 \V R 303*' turn on what was 
sold. On theotlier hand, 5 Cal 148' seems 
to turn on the nature of the debt, not the 
kind of decree. Conver.sely in 3 Cal lOS” 
though the debt was for legal necessity, it 
was held that, as the decree was against the 
father and the son was not made a party, 
the father’s interest alone could be sold in 
execution. Their Lordsliips relied on 11 
MIA 241* and 1 Cal 133.'' So far it 
appears (apart perhaps from 5 Cal 148') that 
the same principle is found underlving all 
the cases. We now turn to 10 Ca! 985,’'' 
There their Lordships of the .Tudicial 
Committee observed that although a 
widow’s e.state was for some purposes 
a limited estate, yet for otfier purposes she 
represented tho whole estate. But they 
resolve tho question as to whether on the 
sale of the riglit, title and interest of the 
widow in execution of a decree oi)tained 
a gainst her the whole estate, i. e., the 

4. Nugentlcrchuiider Cihose v. Kaminee Dospce, 
(IftOn-fiT) 11 M I A 211=8 W R 17=2 Suther 
77=2 Sar 275 (P C). 

6. General Manager of the Raj Diirblianga v. 

Maharajah Coom.ar K:imaput Sing. (1^70-72) 

14 M I A 605=17 W R 459 = 10 lieng L K 
294=2 Suther 575=3 Sar 117 (P C). 

C. Uisto Moyce Dassco v. Prosunno Naraiu Cbow- 
dhry, (1806) OWE 303. 

7. Suraj Bunsi Kocr v. Sheo Perwid Singh, flSSO) 

6 Cal 148=6 I A 89=4 C L R 226=4 Sar 1 

(P C). 

8. Deendyal Lai v. Jugdeep N.arain Singh. (1977 

3 Cal 199=4 I A 247 = 1 C L R 49=3 Bother 
408=3 Sar 730 (P C). 

9. Baijun Doobey v. Brlj Bhooknn Lall, (1975) 

1 Cal 133=2 I A 276=24 W R 800 =3 Suthor 
207=3 Bar 541 (PC). 

10. Jugal Kiflhore v. Jotendro Mobun Tagore, 

■ 11884) 10 Cal 980=11 I A 66=4 Bar 553 
(PC). 

# 
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inheritance in the family estate as distinct 
from the widow’s estate, passes by consi¬ 
dering the nature of the suit brought 
against her. There it was urged, and so 
found, that the debt of the widow was not 
a mere personal debt but a debt incurred 
in protecting the interests of all those 
who had any interest in the family estate, 
as well as her own right. It was held 
(see p. 988) that the suit was brought upon 
a cause of action not personal to her bub 
upon one which affected the whole inheri. 
lance. The plaintiff’s action was not to make 
the widow personally liable but to obtain 
possession of the plaintiff's father’s share 
by inheritance in the ancestral pro- 
perty of which she had been deprived under 
colour of an alleged gift. A decree having 
lieen obtained in such a suit against the 
widow tlieir Lordships held tliat the estate 
sold in execution was the whole inheritance 
and not merely the widow’s estate. Eely. 
ing on this case and others referred to in 6 
C L J 490“ at page 519, Mookerjee J. laid 
down the test to be applied in order to 
determine the interest which passes on a 
sale in execution of a decree against a 
Hindu widow as follows : Is the suit one 
brought against the widow upon a cause of 
action personal to herself or upon a cause 
of action which affects the whole inherit¬ 
ance ? That observation was made in a 
case which arose out of a mortgage suit 
upon a mortgage which was so worded as 
to be consistent with either the view that 
the limited estate (a Hindu woman's estate) 
or the inheritance was charged. The Court 
applied (p. 519) as a test the nature of the 
debt; if the loan was for the protection of 
the estate, then the mortgage and, follow, 
ing action thereon, the decree, were con¬ 
strued as binding the estate. 

Ameer Ali J. in 60 Cal 1236“ at p. 1244 
based his exception to the rule following 
his second proposition upon the above casein 

6 C L J 490^' loccil and upon two old cases 

7 Beng L R 213“ and 15 Beng L R 142.“ 
That observation is as follows: Proposi¬ 
tion 2. Debt of a widow. Suit against a 
widow on her own debt. Rule : Estate not 
liabl e ; Exception to Rule : Necessity. 

11. Roy Badha Kissen v. Nauratan Lall, (1907) 6 

C L J 490. 

12. Nageudrabala Dasea v. Panchanan Mourie, 

(1934) 21 A I R Cal 162=149 I C 1053=60 

Cal 1236. 

13. Bistobehari Sahoy v. Baijnatb Prasad, (1871) 

7 Beng L R 213=16 W R 49. 

14. Mohima Chunder Roy v. Ram Kishore Achat* 

jee, (1876) 15 Beng L R 142=23 W R 174. 


A. r, % 

7 Beng L E 21-3^^ was a case where- what 
was sold was the right and interest of the 
widow following upon a personal decree 
against her. It was lield that if the suit 
debt was one incurred for necessity the 
sale might pass the entire estate. This 
case cannot in our opinion be reconcilfed 
with many later cases and is in conflict 
with AIR 1927 P C 41." 15 Beng L. R 

142‘ on this branch ofj the case follows- 11 
MIA 241,‘ where, as we have seen, the 
estate sold in execution of a decree oh- 
tained in a suit against a widow was held 
to be limited to the widow’s estate. How. 
ever in that case their Lordships observed 
at page 267 : 

They (the Board) leave unimpaired the general 
rule that in a ^uit brought by a third person, tile 
object of which is to recover, or to charge an estate 
of which a Hindu widow is the proprietress, she 

will.represent and protect the estate, as 

well in respect of her own as of the reversionary 
interest. 

Apart from 14 Pat 518,“ AIR 1982 
Mad 185,“ A I R 1935 Mad 145“ and 60 
Bom 311,“ the above, together with the 
cases therein cited, appear to exhaust the 
case law on tlie subject. As to 14 Plit 
518“ at page 540 et seq the observations 
there do nob advance the matter beyond 
the rule laid JugalKishore s case}^ 

So far as this present point is concerned, 60 
Bom 311“ is concerned with the question 
as to in what circumstances a widow’s 
contract binds the estate in the hands of a 
reversioner and decides that such circum- 
stances are not limited to the case where 
the contract creates a charge but includes 
cases where the contract debt is an un- 
secured debt incurred for legal necessity. 
There the widow incurred a debt for what 
was assumed to be necessity. She gave a 
promissory note to secure repayment. She 
then died and the reversioner was sued, 
the purpose of the suit being to recover the 
amount from the estate of the widow’s 
husband in the possession of the rever¬ 
sioner. The case is an important one. It 
is the decision of a Full Bench of the 
Bombay High Court. It decides that a 
widow’s unsecured debts, incurred for 

16. Parbati Ku^r v. Baijnath Prasad, (1936) 23 
A I R Pat 200=155 I C 213=14 Pat 518=16 
PLT713. 

16. Sethurama Avyar v. Varadaraja Ayyar, (1932) 

19 A I R Mad 135=136 I C 773. • 

17. Laksbmana v. Muthu ChelliaGoundan, (1935) 

22 A I R Mad 145=155 I 0 674=63 M L J 
104. . , 

18. Dhondo Yeshwant ▼. Mishrilal Surajmal, 

(1936) 23 A I R Bom 69=160 I 0 1046=60 
Bom 311=38 Bom L R 6 (F B). 
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necessity, are bicding on the estate so that, 
if the widow dies, the person who as rever¬ 
sioner had come into the enjoyment of the 
estate may l)e sued thereon. That decision 
means that here the plaintiff could, had he 
known of this adoption, have joined the 
eon ; it suggests that the suit could have 
been framed against the widow in her 
representative capacity (see the quotation 
at pp. 322 and 323) as representing the 
husband who is deemed to live in her. It 
does not carry the matter further. 

AIR 1932 !Mad 185'^ is said to have 
explained AIR 1927 P C 41.“ In that 
case it was held that where a suit is filed 
against a limited owner as a simple money 
claim, and no issue is raised whether the 
debt is binding on the estate, tlien the ques. 
tion whether a sale in execution will bind 
the reversioner will depend upon whether 
the suit can be regarded as a proceeding 
against the estate ; the plaintiff to estab¬ 
lish that should make it clear tliat he asks 
for a decree against the whole interest. In 
order to construe it as a representative'suib 
some indication, however slight, must be 
found to show that the creditor intended 
eo to frame it ; if the suit is in form only a 
simple money claim against the limited 
owner, then though tlie deljt was incurred 
by reason of necessity the reversionary in. 
terest is not bound. That is a single Judge 
decision. In A I R 1935 Mad 145^^ a 
Bench of the jMadras High Court held that 
when a suit is instituted on a promissory 
note it is prima facie a personal claim. We 
believe the above may be summarized as 
follows : The unsecured debt of a Hindu 
widow incurred for legal necessity is bind- 
ing on the estate. She not only has her 
widow's estate but for certain purposes 
represents the inheritance. Any action 
against her upon that debt may or may 
not be launched and pursued in a way 
which shows that she is being sued as 
representing the inheritance. Prima facie, 
if she is sued on lier bond and no prayer is 
to be found which shows that llie widow 
is sued as representing the estate the case 
must be regarded as personal. The fact 
that the debt is of a kind that is binding 
'on the estate makes no difference. The 
suit being personal, the decree must be per. 
'sonal and being personal, only the widow’s 
jproperty, including her widow’s estate, can 
|be proceeded against in execution. In 
[determining the nature of the suit it is, we 
think, better to regard not the intention 
of the plaintiff but (to use the Judicial 
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Committee’s phrase) the object of the suit, 
that is, the matters which the Court is 
called upon to decide. If the binding 
nature of the debt is put in issue and evi¬ 
dence is tendered so Unit t)ie Court could 
hold that the debt is Ijinding then the 
inference may be drawn that the suit is 
brought as a representative suit. If there 
is.^as here (and as in AIR 1932 Mad 
185^®), an allegation in the plaint which can 
be construed as raising the case of legal 
necessity, that is certainly not enough if 
(as in A I R 1932 Mad 185^® and here) it 
appears that the plaintiff was proceeding 
under a misapprehension which, while 
entertained, would make a representative! 
suit inappropriate. In A I R 1932 Madi 
185,^® the mistaken belief was that the 
widow had an absolute estate. 

In this case the plaintiff thought defen. 
dant 1 was the reversioner so tliat defen- 
dant 1 and defendant 2 between them had 
an absolute estate. Indeed a mere allega. 
tion of a fact which shows that the loan 
was made for a necessary purpose is not 
enough. It is necessary to have an issue 
as to the binding character of the debt and 
to follow that up with proof. Then, the 
issue as to the binding nature of the debt 
being taken, the Court can answer that 
issue in favour of the plaintiff. Here the 
promissory note was put in evidence and it 
states the purpose of the loan, viz. to pay 
for the marriage of Prema 13ai. Upon that 
point of necessity, however, no i.ssue was 
taken, and no adjudication made. The 
whole suit ^vas fought as a personal action 
in debt. -Against the widow it proceeded ex 
parte. The decree was a simple money 
decree. AVe cannot regard it as being 
different in kind from t)ie decree in AIR 
1927 P C 41." The facts liere are weaker 
than in that case. AVe arrive at this 
result with regret but we are of the opinion 
that any otlier conclusion would be con¬ 
trary to -A I R 1927 PC 41," a decision 
which is binding upon us. Does tlje fact 
that tlie adoption took jJace some few 
days before judgment was delivered make 
any difference ? The direct effect of that 
adoption is of course to divest the widow 
of her estate, and consequently, to make 
the decree iofructuous. If it had been 
established that the adoption was a fraud, 
then other considerations would apply- In 
the absence of such proof, we find it diffi¬ 
cult to see how the fact of tljis adoption, 
makes any difference to the legal position. 

If the suit against the widow is brought' 
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against her in her representative capacity, 
ithen the estate being bound, the adopted 
son’s interest would be hound : 15 N L R 
24^*^ and 16 Cal 40.^® On the other hand, 
if the suit is personal and he is not a party 
neither he nor his estate is bound. 

The next point concerns the effect of the 
attachment before judgment and the later 
attachment. Here a few dates make for 
lucidity. The attachment before judgment 
was before 23rd October 1929 on which 
date the boy was adopted. Judgment was 
delivered on 9th November 1929. Decree 
is of the same date. The attachment 
before judgment was lifted on 2nd Septem. 
ber 1931 and a new attachment effected 
on 4th October 1931. It is to that 
attachment that objection was taken and 
to avoid the sale in execution that the pay. 
ment was made. In these circumstances, 
whether or not S. 64 would prevent the 
property passing from the adopting mother 
to the adopted son, a point on \yhich we 
express no opinion, its effect was terminat. 
ed when, on 2nd September 1931, the 
attachment was lifted and with it the bar, 
if bar existed, preventing the divesting of 
the widow. Finally, the plaintiff having 
paid, is he entitled to recover the money 
back ? On this branch of the case, we 
consider that the matter is covered by two 
irulings of the Judicial Committee, 40 Cal 
598"^ and 7 Cal 648.^^ The fact that the 
person paying could have been made liable 
for the amount paid had suitable proceed, 
ings been taken, makes, in our opinion, no 
difference. He had to pay or lose the pro¬ 
perty. Had he lost the property and sued 
for a declaration that the property could 
not be taken in execution, he would have 
won and got back the property. It follows 
that the appeal succeeds. It is, however, 
an action completely lacking in merits. No 
interest is allowed and the decree will be 
for Rs. 5454.10.0 with Es. 100 costs only. 

d.s./r.k. Appeal allowed. 


19. Ganpatrao V. Mt. Laxmi Bai, (1918) 6 AIR 
Kag 1=43 I C 64=15 N L R 24. 

20. Hari Saran Moitra v. Bhubaneswari Debi, 

(1889) 16 Cal 40=15 I A 195=5 Sar 198 
(P C). 

21. Kanhaya Lai v. National Bank of India Ltd.. 

(1913) 40 Cal 698=18 IC 919=40 IA 66 
(P C). 

22. Dulichand v. Ramkishen Singh, (1881) 7 Cal 

648=8 I A 93=4 Sar 246 (P C). 
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Laxmanprasad ThaUur Ham Sao Agar, 
wala — Applicant. 

V. 

Govind Prasad Bameshwarnaih Tahut. 
dar and ayiother, Receiver — Non¬ 
applicants. 

Civil Eevn. No. 659 of 1936, Decided on 
29th October 1937, from order of Diet. 
Judge, Raipur, D/- 12th August 1936. 

(a) Provincial Insolvency Act (1920), S. 56— 
Pleader representing party should not ordinarily 
be appointed Receiver. 

In absence of any special circumstances, it is 
objectionable to appoint a pleader who represents 
a party in the proceedings as Receiver by allow- 
ing him to throw up his brief in the middle of a 
case. [P 231 C 1) 

(b) Provincial Insolvency Act (1920), Ss. 20 
and 56 — Proceedings following adjudication 
are not invalidated merely because adjudica¬ 
tion is set aside — Receiver appointed under 
S. 56 is entitled to be paid for his work — He 
does not become ad interim Receiver merely 
because adjudication is set aside. 

The proceedings following an order of adjudica¬ 
tion are not invalidated simply because the order 
of adjudication is set aside on appeal. A Receiver 
appoijited under S. 56 by the Court on an adju¬ 
dication is entitled to be paid for the work done by 
him although the adjudication order be subse¬ 
quently set aside. Where the Receiver is clearly 
appointed under S. 56, the mete fact that the 
appointment is determined later on as a result of the 
adjudication order being set aside, does not make 
the Receiver an ad interim Receiver appointed 
under S. 20 : 10 All 166 (P C), Bel. on. 

[P 231 G 2; P 232 C 1] 

(c) Provincial Insolvency Act (1920), S. 56 
(1) (b)—Rules in Judicial Commissioner's Circu* 
lar No. 16, Part 2, p. 52— Order under S. 56 
appointing Receiver only fixing rate of remu* 
neration and not source or time for payment — 
Order must be construed in light of S. 56 (1) 
(b) read with rules on p. 52 of Judicial Com¬ 
missioner's Circular No. 16, Part 2 — Money is 
to be paid out of assets of debtor and is not 
payable till realization or distribution of assets 
—Realization or distribution not possible, order 
of adjudication having been set aside — ReceN 
ver is entitled only to quantum meruit at 5 per 
cent, of assets realized. 

Where an order under S. 66 appointing a 
Receiver only fixes the rate at which remunera¬ 
tion is to be paid to the Receiver but does not 
specify the source from which the remuneration is 
to proceed or the particular time for payment, 
such an order must be considered in the light of 
S. 56 (1) (b) read with the rules framed under 
S. 79 (2) (a) and mentioned on p. 52 of the Judi¬ 
cial Commissioner’s Circular No. 16, Part 2 and 
the money is to be paid out of the assets gt the 
estate and is not payable until there has been 
either realization or distribution. If the realiza* 
tion or distribution of the assets cannot take place 
on account of the order of adjudication having 
been set aside in appeal and the order as it standJ 
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■ 1 ) 80 omesiuexecutable. a quantummeruit is all that 
the Receiver caa claim. Ordinarily he is entitled 
to S per cent, of the assets realized and the money 
lis payable out of the estate of the debtor : 8 Mad 
■79, Rel. on. [p 232 C 1, 2] 

V, V. Kelkar — for Applicant. 

D. T. Mangalmoorti and N. T. Mangal. 
, moorbi —for Non.a.pplicant 1. 

D. N. Choudhuri —for Non-applicant 2. 

OrdePi — This order will govern Civil 
■Sevision No. 658 of 1936 as well as this 
revision. Both arise out of the same set 
of insolvency proceedings. Laxmanprasad, 
the applicant in this revision, applied to 
have the non-applicant Govindprasad and 
his brother Ajodhyaprasad adjudged insol¬ 
vents. Neither of them opposed the appli¬ 
cation and an order of adjudication was 
passed on 5th July 1932. A Receiver, 
Mr. Chaube, who is non-applicant 2 here, 
was appointed on 12th July 1932 and the 
question at issue is about his remunera¬ 
tion. He appears to have been the peti¬ 
tioning creditor’s pleader up to this date 
'for on 16th July 1932 the order-sheet 
-states that 

Mr. Chaube is permitted to withdraw from tho 
case and cease to be a pleader representing Lax* 
tnanprasad. He is appointed Receiver, having 
executed a surety bond for Rs. 20,000. 

But the order-sheets have been written 
in such a slovenly manner by the learned 
Judge who took over charge of the case 
tha-t it is difficult to make out who is who. 
This is the first time that Mr. Chaube’s 
appearance is indicated at all, but as hardly 
any appearances have been noted through¬ 
out the order-sheets and as the learned 
Judge has not troubled to indicate who 
appears for whom when ho has noted an 
appearance, it is not possible to comment 
on this appointment. Ordinarily it is 
objectionable to appoint a pleader who 
represents a party in the proceedings as 
Receiver by allowing him to throw up his 
brief in the middle of a case, but there 
may be special circumstances here which 
do not appear on the record justifying this 
procedure; so I will not say anything more 
about it. As regards the remuneration, the 
order is to the following effect : 

The remuneration will be Re. 160 a month or 
0 per cent, of the assets realised up to a maximum 
of Re. 200 a month. 

A second order dated 8rd August 1932 
•tatee : 

The T. A. allowed to the B«oaiT«r is that of a 
find oUm officer. The Reodver is empowered to 
•engage m clerk on Be. 86 p. m. and will put up the 
mame for MBCtion. 


There is no special direction that the 
money is to be paid from any particular 
source, so, of course, the order must be read 
subject to the usual rules wJiich govern 
such matters. The first Court directed 
that the money should come out of the 
estate because the appointment was made 
for the purpose of protecting the estate. 
The Appellate Court takes the opposite 
view and says that the money must be 
paid by the petitioning creditor Laxrnan- 
prasad. Therefore he has come up in 
revision here. In any ordinary case there 
would have been no difficulty but another 
creditor, one Ramkishorelal, challenged the 
order of adjudication and it was eventually 
set aside on 28th February 1934 and so of 
course the Receiver’s appointment termi- 
nated. lie actually worked from 5th July 
1932 to 28th February 1934 and now 
claims Es. 4100-15-3 as his remuneration 
at the rates fixed. His record of achieve¬ 
ment during the 18 months lie was there 
is certainly not impressive. The total reali¬ 
zations made by him are, I am told, in the 
neighbourhood of Rs. 1000, so as matters 
have turned out the arrangement has bene, 
tited nobody but the Receiver though it 
may have proved economical in the long 
run if the order of adjudicalion had not 
been set aside. However, that is immaterial 
for if the Receiver is legally entitled to bo 
paid on what now turns out to be a lavish 
scale, the Court must of course uphold bis 
rights. 

The applicant Laxmanpi’asad and the 
noQ-applicant Govindprasad in this revi- 
sion, and Ajodhyaprasad in the other, 
whose adjudication as insolvents was set 
aside argue that the Receiver is not enti¬ 
tled to anything because the adjudication 
has been set aside. In the alternative they 
state that he is only entitled to a quantum, 
meruit. There can, I think, be no doubt 
that all the proceedings following the 
adjudication are not invalidated simply 
because the order was set aside on appeal. 
The position in certain respects is analogous 
to that which obtained in 10 All 166^ at 
p. 172. Their Lordships of the Privy 
Council drew a distinction between the 
actual parties to proceedings which are 
reversed on appeal and those who come in 
as strangers and act on the faith of an order 
or decree which at the time was valid. 
Therefore there can be littl e doubt that the 

1. Zsin-UI-Abain Khan v. Muhammad 4i|Mr 
AU Khan, (1888) 10 All 166=15 I AIShMM 
129 (PC). ^ 
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Receiver is entitled to be paid and the only 
question is how much and by whom. As 
I have said the order does not specify the 
source from which the remuneration is to 
proceed, nor, indeed, does it specify any 
particular time for payment though it fixes 
a rate. As the remuneration has not been 
paid every month, and since the Receiver 
appears to have made no effect during the 
18 months he was there to obtain pay¬ 
ment in that way and since the usual rule 
is otherwise I take it from the conduct of 
all concerned that the order only fixes the 
rate of payment and not what in other cir. 
cumstances might have been construed as 
a direction for payment month by month. 
This is particularly so as the order refers to 
alternatives neither of which would be cap¬ 
able of determination until the entire assets 
had been realized. 

Section 56 (l) (b), Provincial Insolvency 
Act is the section which empowers the 
Court 

liy general or special order to fix the amount to be 
paid as remuneration for the services of the Recei¬ 
ver out of the assets of the insolvent. 

The order must naturally be construed 
in the light of this section read with the 
rules framed under S. 79 (2) (a) which we 
find in the Judicial Commissioner’s Circu. 
lars No. 16, Part 2, p. 52. When we do 
that, it becomes evident that the intention 
was that the source of payment was to be 
assets of the insolvent. It was argued that 
this section could not apply because in the 
circumstances the Receiver must be taken 
to have been only an ad interim Receiver 
appointed under S. 20, but I cannot agree. 
There was not the slightest doubt in any. 
body’s mind at the time of appointment that 
Mr. Chaube was to be the Receiver con¬ 
templated by S. 56 and so there can be no 
question that the order was passed under 
that section. The mere fact that the appoint, 
ment was determined later as a result of 
the Appellate Court’s decision on another 
matter cannot change the order of appoint, 
ment from one section to the other. The 
relevant rule, namely No. 13, framed under 
S. 79 (2) (a), and reproduced in the Judicial 
Commissioner’s Civil Circulars 11-16, p. 52 
runs thus: 

A Court when fixing the remuneration of a 
Receiver shall, as a rule, direct it to be in the 
nature of a commission or percentage of which one 
part shall be payable on the amount realized, after 
deducting any sum paid to secured creditors out of 
the proceeds of their securities, and the other p.art 
on the amount distributed in dividends. 

This also contemplates that the money is 
to come out of the assets of the estate and 


that it is not to be payable until there has^ 
been either realization or distribution. This’ 
is also the view in 8 IVIad 79' at p. 81. Of 
course the order in question does not follow , 
the type of order contemplated by that rule, 
but in so far as the source of payment is 
concerned everything indicates that it was 
to be from the assets of the estate. Now as* 
regards the amount payable and the time 
for payment it is clear that the sum to be 
paid was unascertainable until realization 
of the assets. It is therefore equally clear 
that no payment was contemplated until 
that contingency should occur. Because of 
the order of the Appellate Court the con. 
tingency contemplated cannot now arise 
and therefore the order as it stands is in¬ 
executable. The time for payment under 
the order has not arrived and cannot now 
ever arrive, nor is it possible to ascertain 
how much should be paid. In these circum. 
stances a quantum meruit is all that the 
Receiver can claim. The position is much 
the same as in contracts where a contract 
becomes void because a contingency con. 
templated becomes impossible. How much- 
should that be? The ordinary rule is that 
he should get 5 per cent, of the assets rea- 
lized and I think that is a fair sum to allow. 
That is what was done in 8 Mad 79- in 
similar circumstances. 

As regards the source of payment, it is, 
as I Iiave said, the assets of the estate. 
Assets means all a man’s property of what¬ 
ever kind which may be used to satisfy debts 
or demands existing against him”; Ghosh’s 
Provincial Insolvency Act, p. 283, Edu. 7. 
It seems best then in the circumstances 
that the money should be made payable out 
of the debtor’s estate. The orders of the 
lower Courts are reversed and the case 
remanded to the first Court for payment 
to the Receiver as his remuneration, a sum- 
equal to 5 per cent, on the amount actually 
realized by him, the said sum being pay¬ 
able out of the debtor’s estate. In view of' 
the peculiar circumstances of this case there- 
will be no order as to costs. 

R.M./R.K. _ Application allowed. 

2. Official Assignee v. Ramalinga, (1885) 8 Mad 
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Vivian Bose J, 

Chetanlal Purshottam Singh Daoo — 

Plaintiff — Appellant. 

V. 

Dau G. S. Gupta and others — 

Defendants — Respondents. 

Second Appeal No. 146 of 1935, Decided 
on 21st December 1936, from appellate 
decree of District Judge, Raipur, D/. 5th 
October 1934. 

(a) Civil P. C. (1908). S. 2 (2) — Suit by 
lambardar against certain persons for charge 
against property in their hands for arrears of 
land revenue paid by him — Some of them dis¬ 
charged from suit as no charge was found—* 
Order discharging them, held amounted to 
decree and wets appealable. 

A lambardar brought a suit against certain per* 
sons for recovery of the amount of revenue paid 
by him to the Government and a charge on the 
property in their hands. The Court found that 
there was no charge on the property in the hands 
of some of them and therefore discharged them 
from the suit : 

Meld that the order discharging the defendants 
from the suit was a final adjudication of the most 
important point of issue between the parties and 
therefore amounted to a decree within the meaning 
of 8. 2 (2) and was appealable : AIR 1930 Nag 
22S: AIR 1929 Zlad 671 and A I R 1931 All 
S33, Eel. on; A IR1926 Nag 75, Dissent 

tP 234 C 1 ,2] 

(b) Civil P, C. (1908),O. 41tR. 1—Provisions 
ore niandatory — Omission to attach copy of 
decree is fatal to appeal — Omission to attach 
copy of judgment which Court has not decided 
to dispense with — Appeal is incompetent. 

The provisions of O. 41, R. 1 are mandatory 
and an omission to attach a copy of decree is fatal 
to the appeal. As regards judgment it is for 
the Court to decide whether a copy of judg* 
ment may be dispensed with or not and the 
matter is not optional ^yith the litigant and if the 
Court does not dispense with it and if a copy of 
judgment is not filed, the appeal is incompetent: 

^ ^ ^ A I R 

3928 AU 894 and AIR 1923 Mad 482, Ret on. 

(P 284 0 2; P286 C 1] 

(c) Limitation Act (1908),S.5-Provifions of 
S. 5, whether can be applied in second appeal 
for first time (Quetre). 

Whether the provisions of S. 5, can be applied 
fn second appeal when there is no application to 
that effect in the lower Appellate Court. 

[P 285 0 1) 

D. N. Chowdhary —/or Appellant, 

A. Eazak and W. B. Pendharkar — 

for Bespondents. 
Judgkli6nt.—In this appeal we are con¬ 
cerned with defendants 3, 4 and 6 only, 
defendant 8 obtained a decree against the 
first and second and in execution brought 
the property in suit to sale. It was pur. 
ohaeed by defendant 4 and he sold it at a 


later date to the third. Defendant 5 is a 
mortgagee holding under a document 
executed by defendants 1 and 2. The suit 
is to enforce a charge which the plaintiff 
claims against the property in the hands of 
these defendants and arises in this way. 
The plaintiff and defendants 1 and 2 are 
brothers who owned the villages in suit. 
In the year 1927 there was a private parti, 
tion between them, but, in spite of this, the 
plaintiff, who was the lambardar, continued 
to be lambardar and as such was respon. 
sible for the revenue of all the villages. 
Government recovered this from him and 
so he now sues for the amounts which he 
paid on behalf of the villages assigned to 
the share of defendants 1 and 2 and claims 
a charge on these properties. It is clear 
then that the other defendants were nob 
added as merely formal parties. The plain¬ 
tiff claimed a distinct relief against them 
and in fact they are the ones concerned 
with what is really the main relief, namely 
the charge, and this appeal in itself shows 
the plaintiff’s anxiety to obtain a substan¬ 
tial relief against them. Defendants 3 
and 6 contested the case on the merits 
and challenged the plaintiff’s 6gures and 
also contended that in any event the plain¬ 
tiff could not, as lambardar, claim a charge 
on the village for which he had paid land 
revenue. Defendant 4 did not appear and 
the case proceeded ex parte against him. 
The first Court framed a preliminary issue 
and decided on 19th April 1934 that no 
charge could be claimed in these circum¬ 
stances. The learned Judge therefore dis- 
charged defendants 3, 4 and 5 and the case 
proceeded against the first and second 
alone. Two days later the claim was 
decreed against them. The plaintiff appealed 
against this decree asking for an enhance¬ 
ment of the amount awarded and also for 
a charge against the entire property. He 
impleaded defendants 3, 4 and 5 although 
they were not parties to the decree, having 
been discharged from the suit two days 
earlier. The lower Appellate Court en- 
hanced the amount of the decree against 
defendants 1 and 2 and also allowed a 
charge against the property in their hands. 
But as regards the other three, the learned 
Judge held there was no charge and so 
dismissed the appeal against them. The 
plaintiff appeals again and wants a charge 
against the property in their hands as 
well. 

Objection is taken at the outset to the 
maintainability of the appeal. It is urged 
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that the order discharging these defendants 
>5vas a decree within the meaning of S. 2 (2), 
Civil P. C., and as no appeal was filed 
against it, the proceedings in the lower 
Appellate Court were a superfluity against 
these three defendants and so no appeal can 
lie here. It was also urged that, though 
the appeal in the Court below, if regarded 
as one against the order of I9th April 
1934 as well, was within time, it was bad 
because no copy of the order which 
amounted to a decree was filed and this is 
imperative under O. 41, B. 1. 

There is a good deal to be said for this 
point of view, and so far as these Provinces 
are concerned, Subhedar A. J. C. decided in 
f£6 N L B 24^ that an order passed in 
'almost identical circumstances amounted to 
'Ok decree and as such was appealable. It is 
true Findlay A. J. C. held the contrary in 
a ruling which has not been published in 
the authorized reports, A IB 1926 Nag 75.^ 
But the only reason he gives is that, since 
O. 1, B. 10 (2) uses the word “order,” and 
not “decree, an adjudication under it cannot 
be a decree. I prefer the view taken in 
the authorized report, and respectfully 
agree with Subhedar A. J. G. that an order 
.made in such circumstances amounts to a 
[final adjudication of all the matters in issue 
[between the parties to that adjudication. 
The reason why these defendants were 
discharged was because the Court considered 
there was no charge, and that of course 
•was the most important point at issue 
between the plaintiff and these defendants, 
in fact, between all the parties to the suit. 
How then can that be anything but a final 
adjudication so far as the plaintiff and 
these three defendants are concerned ? 
What more was left to be done ? The 
■order was obviously a final one in the first 
Court so far as the suit was concerned, and 
equally obviously it would operate as res 
judicata. 

The reasoning of Findlay A. J. C. would 
cut out appeals against all non-appealable 
orders even when they amount to a final 
adjudication. It would run counter to a 
4arge body of authority which construes 
certain non-appealable orders as decrees, 
and in my opinion, there would be no need 
for a definition of the word “decree” if all 
decrees are to be confined to cases in which 
-the Code expressly refers to them as such. 

1. Punjaji V. Jairam, A IR 1930 Nag 122=127 
10 887 =26 NLE 24. 

.2. Shankar Rao v. Raghunathrao, AIR 1926 
-Nag 75=89 I 0 331. 


The view of Subhedar A. J. C. is also the 
view in 42 Mad 219® and 63 All 466.* Asj 
I said, I respectfully agree with it, and 
dissent from the view of Findlay A. J. C. in 
A IB 1926 Nag 75.^ Once it is accepted; 
that the order amounts to a decree, then it! 
was appealable, and the plaintiff was not' 
competent to include the appeal against it' 
in his appeal against the decree which was 
ultimately passed against a different set of 
persons. S. 105 of the Code is governed 
by its opening words, “save as is otherwise 
expressly provided”. The express provision 
in this case is to be found in S. 96. So 
S. 105 can have no application to orders 
which amount to decrees. 

It is argued that in this particular case 
the order of 19th April 1934 was actually 
embodied in the decree which was passed 
two days later, and so the appeal was 
competent on that score. It is true the 
names of these three defendants were 
included in the beading of the decree, but 
it is clear that in all such cases one must 
look to the substance and not to the mere 
form of a decree or order. The decree 
gives complete effect to the judgment of 
2]sb April 1934 but not to the order of 
19th April 1934. It merely recites as a 
fact that the other defendants have already 
been discharged. It passes no order either 
for or against them; nor does it give effect 
to the order for costs which had been made 
in their favour on 19th April 1934. It is 
quite clear that this decree was not intended 
to give final effect to the adjudication of 
19th April 1934; nor in fact did it do so. 
The only point left then is whether the 
appeal which was filed in the lower Court 
can be considered an appeal against the 
earlier order as well as one against the 
later. It was within time and fulfilled all 
the requirements of an appeal, except that 
no copy of the order appealed from was 
appended to the memorandum. O. 41, E. i 
is mandatory. A copy of the decree ap. 
pealed from has to be filed in every case, 
and so also a copy of the judgment, unless 
the Appellate Court chooses to dispense] 
with it. It is pointed out in A I B 1928 
Nag 131® that even as regards the judg¬ 
ment the matter is not optional with the 

3. Rama Rao v. Raja of Pittapur, AIR 1919 

Mad 871=49 1 C 835=42 Mad 219=86 ML J 

169. 

4. Sher All v. Jagmoban Bam, A I B 1981 All 

888=131 IC 648=63 All466=1981ALJ181. 

5. Bamchandra Bao v. Majaram, A IB 1928 Nag 

181=106 I 0 67. 
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litigant. It is for the Court to decide \vhe- 
ther the judgment may be dispensed with 
or not, and consequently, if the Court does 
not decide to dispense with it and a copy is 
not filed, the appeal is incompetent. This 
is also the view of the Allahabad, Lahore 
and Madras High Courts: 40 All 12,® 7 
Lah 539^ and 44 M L J 279.® Whateverv" 


(a) Child Marriage Restraint Act (1929), S. S 
—“ Negotiations or other preliminary acts are 
not panishable. 

Section 5 takes account only of pcrformiog. 
conducting or directing a child marriage, that is 
to say, the actual marriage ceremony itself, and 
not of any negotiation, preparation or any other 
preliminary acts. [P 236 C 1] 

^ (b) Child Marriage Restraint Act (1929), 
S. 5 — Solemnization of child marriage outside 


may be said about a copy of the judgment T bVuj.T i 

fceing optional, there is no ambiguity in the I Section 3 of Penal Code postulates that before 
Lode about the necessity for filing a copy — "■ ' - -- --- 

of the decree. The omission to do that in 
this case was therefore fatal to the appeal. 

I was then asked to apply the provisions 
rof S. 5, Lim. Act. It is doubtful whether 
'I can do so in appeal, when there was no 
application filed in the lower Appellate 
jCourt. But even here there is no applica. 
tion before me and no affidavit. Even if 
[there were, it would be difficult to see how/ 

I could allow it now. The decision in 
26 N L R 24^ was published in 1930, four 
years before the order in question, and it is 
well known that a published ruling takes 
precedence over an unpublished one or 
one published in an unauthorized report, 
especially when it is given four years later. 

Then, as regards the filing of the copy, the 
words used in 0. 41, R. 1 are too clear to 
admit of any doubt. Consequently, either 
carelessness, or more probably a desire to 
•evade payment of a double set of court.fees 
was responsible for what happened. In 
either case, I would not be able to apply 
the provisions of S. 5. The appeal in the 
tower Appellate Court was therefore rightly 

•dismissed. I dismiss this appeal also with 
costs. 

K.B./r.k. Appeal dismissed. 


6. Qasim Ali Rhan v. Bhagwanta Kuar, AIR 
1918 All 894=4!4 I C 638=40 All 12=15 
A Xj J 801. 

of state. AIR 1927 Lah 49= 
^ 10 187=7 Lah 639=27 P L R 698. 

o. Bundaram Aiyar v. Muthuramalinga Sathu- 
pathi, A I R 1923 JIad 482 = 72 I C 308=44 
M L 1 279. 


any person can be triod in British India for an 
offence committed beyond British India, there 
must be in existence a law making him liable tD 
be so tried. The solemnization of a child mar¬ 
riage outside British India is not an offence under 
the Child Marriage Restraint Act. since there is 
no provision in the Act nor in any part of the 
Penal Code that participating in such a marriage 
is an offence when committed outside British 
India : A I R 1935 Brnn 437. Approved; Dictum 
in 'A I R 2937 Mad 273 held obit, r and dis¬ 
sented. [P 237 C 1] 

(c) Penal Code (1860). S. 108-A — Abet- 
ting performance of child marriage outside 
British India is not abetment within meaning 
of S. 108-A. 

The word ‘offence’ in S. lOfi-A denotes an act or 
acts made punishable under Penal Code. A child 
marriage celebrated outside British India is not an 
act punishable under the Penal Code and hence 
its abetment is not punishable as an abetment 
within the meaning of S. lOS-A. [P 237 C 1,2) 

(d) Child Marriage Restraint Act (1929), S. 6 
— Promotion of marriage performed outside 
British India is not punishable. 

Section 6 must have reference only to the pro¬ 
motion of a marriage referred to in Ss. 4 and 5, 
that is to say a marriage that is prohibited. As 
such marriage is not prohibited when performed 
outside British India, the promotion of such a 
marriage cannot be made punishable under the 
Child Marriage Restraint Act itself. [P 237 C 2] 

P. N. Rudra — for Applicant. 

T. -T. Kedar — for Non-applicants. 
Order. — Sheikh Haidar, the applicant 
sought to prosecute the five non.applicants 
for offences said to be punishable under 
Ss. 4, 5 and 6 of Child Marriage Restraint 
Act of 1929. The allegation was that Syed 
Issa, non-applicant No. 1 bad married a 
minor girl in Hyderabad (Deccan) and 
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Grille j, 

£heikh Haidar Sheikh Rahimmo Attar 
Musalman — Applicant. 

v. 

:Syed Uaa Syed Rahiman Musalman 
and others Non-applioante. 

Criminal Revision No. 281 of 1937, De- 
«ided on 36th September 1937, from order 
of Addl. Sessions Judge, Amraoti, D/. 26th 
April 1937. 


that the marriage was attended by bis 
brothers, non.applicants Nos. 2 and 3, bis 
mother, non.applicant No. 4, and by the 
girl’s mother, non.applicant No. 6. The 
bridegroom, the bride’s mother and Syed 
Yusuf, one of the bridegroom’s brothere, 
aloD^ are said to have taken any part in 
the ceremony, but it was contended that 
all of them in British India (that is to say, 
in the Amraoti district where the parties 
reside) helped in the preparation for wed. 
ding and therefore abetted the commission 
of the offence which took place outside 
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British India and are liable on that ac- 
count. The District Magistrate, Amraoti, 
dismissed the complaint under S. 203, 
Criminal P. C., holding that in respect of 
the substantive offences made punishable 
under Ss. 4 and 5, Child Marriage Restraint 
Act, no conviction could be had as the 
offences were committed outside British 
India where the Act did not apply. So far 
as the alleged abetment in British India 
was concerned, the learned District Magis. 
trate held that there was no section in the 
Act making abetment punishable and that, 
as the Act aimed only at punishing the 
principals in a marriage of this kind when 
performed in British India, it would be 
illegal to punish any abettors, particularly 
when the offence was committed outside 
British India. 

An application in revision was made in 
the Court of Session, Amraoti, and the 
Additional Sessions Judge rejected the 
application, holding that the Act applied 
only to marriages prohibited by the terms 
of the Act when taking place in British 
India. He also held that the punishment 
provided in the Penal Code for those who 
in British India abet offences which are 
committed outside British India has refer, 
ence only to offences which can be shown 
to fall within the term "offence”, if com. 
mitted in British India of outside it. The 
applicant has preferred another application 
in revision in this Court. It is urged that 
the non.applicants were liable for prosecu. 
tion under the Child Marriage Restraint 
Act and that, as they had decided to per. 
form the marriage while they were in 
British India, they were guilty under the 
Act even though they chose to perform the 
marriage outside British India, and that in 
any case they were guilty of abetting an 
iillegal marriage. The ground taken that 
the marriage was in essence performed in 
jBritish India, as all the preliminaries were 
|there settled although the actual marriage 
(took place outside British India, can be 
disposed of immediately by reference to 
S. 5, Child Marriage Restraint Act which 
takes account only of performing, conduct, 
ing or directing a child marriage, that is to 
say, the actual marriage ceremony itself, 
and not of any negotiation, preparation or 
any other preliminary acts. 

The main point for consideration, then, 
is whether taking part in any marriage 
which is prohibited by the terms of the Act 
by a native Indian subject of His Majesty 
beyond British India, is an offence which 


A. I. R.: 

can be' punished in British India. The 
learned counsel for the applicant states 
that the celebration of such a marriage is 
an offence, wherever committed, because 
the .Act contains no words of a restrictive 
character in this respect. This appears to 
be begging the question particularly as 
S. 1 (2) says that the Act extends to the- 
whole of British India, including British 
Baluchistan and the Sontbal Pargannas, 
which would indicate the opposite of the 
suggestion of the learned counsel. Reliance 
is then placed on Ss. 3 and 4, Penal Code. 
The very words of these sections postulate 
the existence of a law that an act consti. 
tuting an offence in British India shall 
also be an offence when committed outside 
British India. S. 3, Penal Code, runs : 

Any person liable, by any law passed by the 
Governor.General of India in Council, to be tried 
for an ofience committed beyond the limits of the 
said territories shall be dealt with according to the- 
provisions of this Code for any act committed> 
beyond the said territories in the same manner as 
if such act had been committed within the said 
territories, 

and S. 3 is operative only so far as offences 
punishable under the Penal Code are con.- 
cerned, since S. 4 with the explanation : 

In this section the word " offence " includes 
every act committed outside British India, which, 
if committed in British India, would be punish, 
able under this Code 

is a law, such as S. 3 postulates, passed by 
the Governor.General of India in Council, 
making a person liable to be tried for an 
offence committed beyond the limits of 
British India. If, then, it is sought to ffnd' 
authority for a child marriage solemnized' 
outside British India to be made punishable' 
in British India, the sanction must be¬ 
sought in a law passed by the Governor- 
General of India in Council. No such 
provision occurs in the Child Marriage 
Restraint Act, although there are provi- 
sioDs of the kind which S. 3, I. P. C. r6- 
quires in the Railways Act 12 of 1890, andi 
the Telegraph Act-l^et-lSSS. Reliance is 
placed on the decision of a single Judge of 
the Madras High Court in A IR 1937 Mad 
273^ for the proposition that the applica¬ 
tion of the Child Marriage Restraint Act is 
universal and that, wherever the offence is 
committed, it is an offence punishable in 
British India. The dictum was not essen¬ 
tial to the determination of the case which 
turned on the question whether the parties 

1. Sreeramamuithy v. Ranganayakulu, (1937) 24 

AIR Mad 278=168 I C 736=88 Cr L J 68? 

=(1937) 1 M L J 388. 
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■were punishable because the marriage was 
celebrated in a locality in Masulipatam 
which they mistakenly supposed not to be 
British territory but which in fact is so. 
The dictum runs : 

This penal law (the Child Marriage Restraint 
Act) applies not only to the celebration of such 
■marriages within British India by any one but 
also the celebration of such marriages even outside 
British India by native Indian subjects ; 

and then reliance is placed on S. 3, I. P. C., 
which is quoted, and there is no further 
discussion beyond a reference to S. 188, 
Criminal P. C., which are purely proce. 
dural and depend for their application on 
the fact whether an offence has actually 
been committed or no : vide 59 Bom 545.' 
■%\4th the greatest respect I consider the 
dictum in the Madras case, which is obiter, 
to be based on a misconception of the 
wording of S. 3, I. P. C., which, as I have 
already stated, postulates that before any 
person can be tried in British India for an 
offence committed beyond British India, 
there must be in existence a law making 
'him liable to be so tried. Any offence 
•which is punishable under the Penal Code 
'is an offence when committed by a native 
Indian subject of His Majesty outside Bri- 
tish India, but I am in entire and respect¬ 
ful agreement with the judgment of Beau, 
mont C. J. in 59 Bom 745^ that the 
contraction of a child marriage outside 
British India is not an offence under the 
Child Marriage Restraint Act, since there 
is no provision in the Act nor in any appli¬ 
cation of any part of the Penal Code that 
participating in such a marriage is an 
offence when committed outside British 
India. 

On the question of the liability of the 
non.applicants for abetting a marriage of 
this nature, reliance is placed on S. 108-A, 
I. P. C., which runs : 

A person abets an offence within the meaning of 
this Code who, in British India, abets the com¬ 
mission of any Act without and beyond British 
India which wonld constitute an offence if com* 
mitted In British India. * 

The language of this section would at 
Brst appear to favour the applicant’s con¬ 
tention; bub S. 40,1. P. 0., shows that the 
word offence” used in S. 108-A denotes 
only a thing made punishable by this 
Code”. Certain chapters and sections are 

2. Sakharam Baojl v. Emperor, (1985) 22 A I B 
Bom 283—1985 Cr 0 658=157 I 0 859=69 
Bom 645=86 Or L J 1368=87 Bom Ii B 863. 
• S.Narayan Mudlagiri ▼. Emperor, (1985) 22 
A 1 B Bom 487=1985 Or 0 1806=169 I 0 
928=69 Bom 745=87 Bom L B 886. 


mentioned in S. 40 in which the word 
offence” has a more extended meaning 
denoting things punishable under the Penal 
Code or under any special or local laws. 
Although S. 109 of the Code appears with¬ 
in this category, S. 108.A does not, and the 
word “offence” therefore in S. 108.A de-j 
notes an act or acts made punishable under, 
the Penal Code, which a cliild marriage' 
celebrated outside British India is not.' 
S. 6, Child Marriage Restraint Act, must,’ 
in my opinion, have reference only to the 
promotion of a marriage referred to in 
Ss. 4 and 5, that is to say, a marriage that 
is prohibited. As such marriage is not' 
prohibited when performed outside British 
India, the promotion of such a marriage 
cannot be made punishable under the Child 
Marriage Restraint Act itself. And finally,' 
though the point is of little import in view 
of the law which renders a prosecution 
nugatory, the application of S. 108.A, 
Penal Code is inadmissible in this case, as 
by virtue of S. 196, Criminal P. C., no 
Court can take cognizance of an offence 
punishable under that section unless upon 
a complaint made by order of Government, 
which has not been sought in this case. The 
result is that I hold the decision of the 
District Magistrate to be correct and the 
application in revision fails. 

D.S./r.K. Application dismissed. 
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Stone C. J. and Digby J. 

Sahebchand Harakchand and another 
—Plaintiffs —Appellants. 

V. 

Battasrao Bamji Mali Kondalkar and 
others—Defendants —Respondents. 

First Appeal No. 91 of 1934, Decided on 
26th August 1937, from order of Sub- 
Judge, First Class, Nagpur, D/- 20tli 
February 1934. 

(a) Decree—Con»tructton—Appellate decree. 

Where there is an appellate decree, that is the 
decree that has to be construed, and that decre3 
takes the place of the lower Court's decree : A I R 
1926 P C 93 and AIR 1927 P C 25, Foil. 

[P 288 C 21 

(b) Decree — Right* of decree*ho]der depend 
on interpretation of decree. 

The rights of the decree-holder under a decree 
mainly depend upon the interpretation of the 
decree : A IB 1919 All 297, Foil. [P 239 C 1] 

(c) Mortgage — Costa — Decree lor coat* 
aLi^inal patane mortgaigee ~~ Decree can be 
executed peraonally. 
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Unless there is anything in the decree to show 
that the normal right of the litigant to recover 
costs personally against his opponent is taken 
away, where costs are given against a puisne 
mortgagee, such costs can be executed personally 
against the mortgagee, and such right is indepen* 
dent of and exists whether or not 0. 34, R. 6, 
Civil P. C. is applicable, and is founded on the 
broad ground that where a Court orders costs to be 
paid, the costs have to be paid, and the obligation 
to pay is not in any way dependent upon the mort* 
f'aged property proving sufficient or insufficient : 
’air 1931 Rung l>il and AIR 1931 Rang 153, 
Foil.; AIR 1926 All 722; 36 Cal 431; AIR 1932 
Uad 256 and AIR 1931 Rang 153, Ref. 

[P 239 C 2] 

B. R. ^Slandlekar — for Appellants. 

S. P. Deshpande — for Respondents 
Nos. 8 and 4. 

Judgment.—The appellant is the plain¬ 
tiff in a mortgage suit. The relevant facts 
are as follows: The plaintiff sued a variety 
of defendants. There was a death, and 
after the death, the defendants were as 
follows : defendants 1 and 2, the mortgagor 
and his son; defendant 3, second mortgagee. 
The plaintiff sued on the mortgage and 
joined defendant 3 as second mortgagee. 
Defendants 1 and 2 put in no written 
statements but were examined in the case. 
Defendant 3 put in a written statement 
which raised a ground of defence based on 
S. 83, T. P. Act. That is to say, he alleged 
that he had deposited in Court by way of 
tender a sufficient sum to satisfy the mort. 
gage. The question therefore that fell to be 
decided was whether the sum so deposited 
was sufficient or not. The trial Court held 
that it was, and accordingly, while giving 
plaintiff a decree on the mortgage, so fram- 
ed it that it was directed against the mort. 
gaged property and defendants 1 and 2. 
So far as the costs were concerned, as the 
plaintiff had lost on the only matter of con¬ 
test, the plaintiff was ordered to pay his 
own costs and to pay the defendant’s costs. 
The plaintiff appealed. On appeal it was 
found that the tender was insufficient. 
Consequently the defence based on tender 
failed, and accordingly the contesting defen¬ 
dant 3 was found liable to pay the plaintiff’s 
costs not only of the appeal but also of the 
trial. Owing however to the way the appel¬ 
late decree was drawn up, the resulting 
decree runs as follows: (The words under¬ 
lined (italicized) are consequent upon the 
alterations made in appeal. Though costs 
were ordered to be paid by the plaintiff in 
the first Court, the common form *‘princi- 
pal, interest and costs” was left unitered 
without costs being struck out” and the 
figure for principal and interest was Rupees 


5082.4*6. That was turned into Rupees- 
8521-12-0 ou appeal and that figure includ¬ 
ed costs.): 

It is hereby declared chat the amount due to 
ihe plaintiff on account of principal, interest and 
costs calculated up to 11th .March 1932, is Rupees 
5521-12.0 and that such amount shall carry inter¬ 
est at the rate of 6 per cent, per annum until reali¬ 
zation, and it is decreed as follows: 

1. That if the defendant pa 5 's into Court the- 
amount so declared due on or before the said 14th 
^larch 1932, the plaintiff shall deliver up to the 
defendant, or to such person as he appoints all' 
documents in his posses^ion or power relating to 
the mortgaged property, and shall, if so required, 
retransfer the property to the defendant free from 
the mortgage and from all incumbrances created’ 
by the plaintiff or any person claiming under him 
or by those under whom he claims. 

2. That if such payment is not made on or 
before the said 14th Slarch 1932, the mortgaged' 
property or a sufticient part thereof be sold and that 
the proceeds of the sale (after defraying thereout 
the expenses of the sale) be paid into Court and’ 
applied in payment of what is declared due to the 
plaintiff as aforesaid together with subsequent 
interest and subsequent costs, and that the balance, 
if any, be paid to the defendant. Plaintiff wilP 
have right to apply for a personal deoree in respect 
of the deficit, if any, against defendant I only. 
The rest of the plaintiff’s claim is dismissed. 

3. That if the net proceeds of the sale ace insuffi¬ 
cient to pay such amount and such subsequent 
interest and costs in full, the plaintiff shall be at- 
liberty to apply for a personal decree against defen¬ 
dant 1 only foe the amount of the balance. 

Note.—The costs of the original suit have lecn- 
included in the decretal amount as per Sch, A. 

In point of fact the mortgaged property 
has proved insufficient. The question is- 
whether a personal decree in respect of the- 
costs awarded by the Appellate Court can 
be given. It has been urged that there was- 
Do appeal from the part of the lower 
Court’s decree stating that the plaintiff will 
have a right to apply for personal decree in 
respect of the deficit, if any, against defen¬ 
dant 1 only, and accordingly plaintiff is now 
barred from seeking to have a personal- 
decree in respect of the deficit against 
defendants 2 and 3. The answer given to- 
that is that what is being sought here is- 
costs, and there was no question of costs in 
the lower Court because costs were given in 
favour of the plaintiff only in appeal. It 
would seem clear that where there is an 
appellate decree, that is the decree that has 
to be construed, and that that decree is the 
one that takes the place of the lower Court’s 
decree: 6 Pat 24^ at p. 28 and 8 Lah 253® 

1. Jowad Hussain v. Gendan Singh, (1926) 13 

A I R P C 93=98 I C 499=58 I A 197=6 

Pat 24 (P 0). 

2. Fitzbolmes v. Bank of Upper India Ltd.»- 

(1927) 14 A I R P C 25=100 I C 22=54 I A 

52=8 Lah 253 (P C). 
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jat p. 255. It is also clear that considering 
the rights of the decree-holder under a 
decree will mainly depend upon the inter, 
pretation of the decree : 41 All 473.® 

One question raised is whether the plain, 
tiff is prevented from obtaining a personal 
decree as to costs because of the wording 
of O. 34, R. 6; or whether quite apart from 
O. 34, R. 6, having been given costs, he is 
entitled to recover those costs personally if 
the mortgage security proves insufficient 
to pay the total amount due under the 
mortgage decree. It has been urged that 
the liability on which a personal decree 
can be founded is a personal covenant in 
the mortgage, and that therefore nobody 
who is not a privy by contract can have a 
personal decree given against him for any 
part of the order passed in the mortgage 
suit including the order as to costs. In 
our opinion that is not so. The foundation 
of a personal liability for the debt is doubt, 
less the personal covenant to repay. That is 
the thing which personally binds the mort¬ 
gagor and in respect of which he can be 
made personally liable when a decree is 
issued, if he has so contracted. But there 
can be a personal decree for costa in cases 
in which there is no personal covenant and 
no contract. That a non.mortgagor can 
be made to pay costa personally has been 
decided in 65 Mad 332* : see also 9 Rang 
186* at p. 201. But doubtless in all these 
mortgage cases the policy of the law and 
the practice of the Courts is to require the 
person who has got a mortgage decree to 
pursue first the property and he is not 
permitted at the same time to pursue the 
person. He is not therefore allowed to 
proceed against the property in respect of 
the debt for which that property is encum. 
bered and at the same time, as he would 
otherwise be free to do, pursue the person 
in respect of the personal liability to pay 
costs. Consequently the mortgagee must 
proceed in the first instance against the 
mortgaged property even though his decree 
18 one which can, in part, be executed 
personally against the mortgagor or against 
the non.mortgagor : 35 Cal 431.® 

8. Amina Bibl t. Rama Bhankar^MUra, (191^) 

^ ^ 780=41 All 478 

A Xj J 683« 

4. ^jagopalaswaml Naloken ▼. Palanlswami 
Ohatfclar, (1082) 19 A I B Mad 155=135 I 0 
678=55 Mad 882=69 M L J 98. 

6. Maong Po Mya v. M. A. 8. Firm. (1931) 18 
AIR Rang 158=188 I C 296=9 186. 

6. Ra] Knmar Bingfa t. Bheo Naiain Binsb. 
(190e> 86 Cal 481=12 OWN 864=6 0 L I 
109. 


Thus, so far as costs are concerned, 
unless there is anything in the decree of 
the Appellate Court in this case to show- 
that the normal right of the litigant to' 
recover costs personally against his oppo. 
nent is taken away, we are in agreement 
with the views expressed by the Rangoon 
High Court in A I R 1931 Rang ISl' at 
p. 183 and AIR 1931 Rang 153® to the 
effect that where costs are given against 
pusine mortgagee as here, such costs can be 
executed personally against the mortgagee, 
and we agree such right is independent of' 
and exists whether or not O. 34. R. 6 is 
applicable, and is founded on the broad) 
ground that where a Court orders costs' 
to be paid, the costs have to be paid, and 
the obligation to pay is not in any -way 
dependent upon the mortgaged property 
proving sufficient or insufficient : see also 
48 All 682.® But here owing to the form 
the decree takes this right is lost. The 
costs have been included in the sum of 
Rs. 8521-12-0 decreed. The decree speci¬ 
fically restricts the mode of recovering 
that sum. There has been no application 
to modify the decree under the said section 
or otherwise, and we do not wish to say 
anything to encourage such an application 
which might have very unfortunate results 
for the applicant. As matters stand at 
present, we find, on looking carefully into 
the decree as it stands in its final form, 
that the learned Judge was right in his 
conclusion though his reasons were wrong. 
The appeal is accordingly dismissed with 
costs. Counsel’s fee Rs. 40. 

v.B./r.k. Appeal dismissed. 


7. C. A. M. K. Chettyar Firm v. P. R. P. L. S. 

Chettyar Firm, (1031) 18 A I R Rang 181= 
133 I C 93. 

8. Het Ram v. Raja Dutt Prasad Singh. (1926)' 

13 A I R All 722=90 I C 592= 48 .\I1 G32. 
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Vivian Bose J. 

Nagpur Glass Works Co. Lid. and 
others — Defendants — Applicants. 

V. 

Shree Onama Glass Works Co. Ltd., 
Gondia — Plaintiff — Non-Applicant. 

Civil Revn. No. 570 of 1937, Decided on 
23rd September 1937, from order of Isk 
Sub. Judge, 2nd Class, Jubbulpore, D/. 12tb 
July 1937. 

CWiI P. C (1908), O. 7. R. 14 (2). O. 11 
R, 15~Lial ot doctuBcnU referred te in O. 7 
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R. 14 (2) is not part of pleadings or af^davit— 
I>efendant cannot insist to inspect them before 
bling written statement. 

Whether a party proceeds under 0. 11, R. 15 or 
under 0. 11. R. 18 (2) he must act promptly, and 
delay in itself may be a good ground for refusing 
to grant time for the filing of the written state¬ 
ment until after the inspection has been made. 

[P 241 C 1] 

Where the documents of which inspection is 
sought have not been referred to in the pleadings 
or a'ffidavits of the plaintiff and appear only in the 
list filed under 0.7, R. 14 (2) the defendant, unless 
he proceeds under O. 11, R. 18 (2) cannot insist 
That; he has a right to inspect these documents 
before be can be called upon to file his written 
ftatement : A I B 1931 Mad 825: IS Bom 368and 
€2 Bom 152, Dissented. [P 240 C 2 ; P 241 C 1] 

W, V. Desbpande and G. D. Dhavio — 

for Applicants, 

Order.—This is a suit for defamation in 
•which the plaintiff, after setting out the 
defamatory passages to which he objects, 
•iled the usual list of documents, namely 
those on which the case is based and those 
on which he relies as evidence in support 
of his claim. The defendant insists that he 
has a right to inspect these documents 
before he can be called upon to file his 
rwritten statement and relies on 0. 11, 

S. 15, Civil P. C., and on A I R 1931 Mad 
625,^ 18 Bom 368^ and 32 Bom 152.^ I have 
not seen the unreported ruling but with 
respect am unable to agree with the reported 
decisions in the wide form in which the 
rule is stated there. Under 0. 11, R. 16, 
Civil P. C., a party is entitled to give the 
other side notice to produce for his inspec. 
tion all documents referred to in the plead¬ 
ings or affidavits of his opponent. The 
word “pleading” is defined in O. 6, R. 1 
to mean a plaint or a written statement 
and O. 7, R. 1 gives the particulars which 
a plaint must contain. The documents on 
which the pleading is not founded but 
which are only to be relied on as part of 
the evidence in the case do not find a place 
there. They are mentioned in 0.7, R. 14 (2) 
which states that all such documents shall 
be entered in a list to be “added or annexed 
to the. plaint”. This list does not have to 
be verified and it is clear from these rules 
that it does not form a part of the plaint ; 
also it does not have to be made on oath 
and so cannot be an affidavit either. 0. 6, 
Rule 2 states that a pleading 

1. Bamanathan v. ADoamalai, (1931) 18 A I R 

Mad 825=135 I 0 746=55 Mad 421=61 

M Ii J 704. 

2. Bam Dyal Saligram v. Nurhurry Balkrishna, 

(1394) 18 Bom 368. 

3. Khetsidas v.Narotumdas,(1908) 32 Bom 152= 

9 Bom L B 1084« 


shall contain, and contain only, a statement in a 
concise form of the material facts which the party 
pleading relies for his claim or defence, as the case 
may be, but not the evidence by which they are 
to be proved. 

Since the list referred to in 0. 7,R. 14 (2) 
is confined to documents which are relevant 
only as evidence and not as part of the' 
party’s case it is clear they are excluded' 
from the scope of pleadings. O. 6, R. 9, on' 
the other hand, deals with documents 
which form part of a party's case. It is 
enough as regards them to set out the effect 
of their contents as briefly as possible with¬ 
out setting out the whole, unless of course 
the precise words are material. The object 
of O. 11, R. 15 is to enable the other side 
to see the whole of such a document unless 
the privilege specified in that Rule is 
claimed. It is elementary that a document 
must be read as a whole and so in the 
ordinary way and in the absence of special 
privilege a person who relies on a document 
would be.bound either to annex it to his 
statement or to set out its contents in full. 
O. 6, R. 9 introduces a modification only as 
a time-saving device. It is still open to 
the other side to see the whole document if 
he wants to do so. All he has to do in 
such a case is to serve a notice on his 
opponent under 0. 11, R. 15 and it is not 
necessary for him to obtain either the per. 
mission or the assistance of the Court. In 
such a case of course the written statement 
need not be filed until the whole document 
has been seen. As I have said O. 6, R. 9 
is only a time-saving device and is not 
meant to abrogate the ordinary rule that a 
party is entitled in the absence of privilege 
to see the whole of the document before he 
is called upon to reply to it. But docu¬ 
ments which are not relied on in the plead¬ 
ings are in a different category. Since they 
do not form any part of the pleading, the 
other side has not to plead to them any 
more than he has to plead to any of the 
other evidence which is to bo produced in 
support of his opponent’s case. It is there¬ 
fore entirely unnecessary as a general rule 
to see these documents before he files his 
own statement. 

I do not say it will never be necessary. 
It may in certain circumstances but then 
the procedure laid down in 0.11, R. 18 (2) 
must be observed. A regular application 
has to be meide to the Court and it has to 
be accompanied by an affidavit containing 
the particulars specified in the Rule. The 
Court has then to be satisfied of the neces- 
sity for such inspection and is directed to 
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refuse perraissiou “if it is not necessary 
either for disposing fairly of the case or for 
saving costs". The language is mandatory 
and the Court is left no discretion if these 
facts are not disclosed in the application 
and not satisfactorily established by the 
affidavit. Of course these rules do not 
state the exact stage at which this applica. 
tion must be made and it is for the Court 
to decide in each case whether inspection 
should be granted before or after the filing 
of the written statement. In some cases 
it may be desirable to allow inspection 
before the written statement is filed and 
in other after and of course in still other 
not at all. 

This much however is certain ; whether 
a party proceeds under O. 11, R. 15 or 
under 0.11, R. 18 (2) he must act promptly 
and delay in itself may be a good ground 
for refusing to grant time for the filing of 
jthe written statement until after the ins¬ 
pection has been made. It is of course 
impossible to lay dawn any hard and fast 
rule but these observations form a general 
guide. In the present case since the docu- 
ments of which inspection is sought have 
not been referred to in the pleadings or 
affidavits of the plaintiff and appear only 
in the list filed under O. 7, R. 14 (2) the 
defendant should have proceeded under 
0. 11, Rule 18 (2) if he wanted to inspect 
them. No application of the nature required 
by that rule was filed in the lower Court, 
nor was there any affidavit and even here 
no facts are disclosed which would entitle 
the defendant to inspection. Therefore the 
lower Court was right in refusing to grant 
further time for the filing of the wTitten 
statement. I dismiss the application with¬ 
out notice to the other side. 

D.s./r.k, Application dismissed. 
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Stone 0. J. and Pdranik J. 

Madhorao Dinkarrao and another - 

Defendants — Appellant 

V. 

Laxmibai wlo Heramb — Plaintiff - 

Besponden 

Miso. Appeal No. 140 of 1936. Decide 
on 15th October 1937, from order of Add 
District Judge, Bhandara. D/. 20tb Jui 
1936. 

(a) C. P. Land Ravenue Act (3 of 191? 
9. 169 (1) (a) and (b)~Partltion—Party a«k< 
«y eoapetont Sub>divUlonal Offteor to h 
cWll cult within ais nontba^Cato l^t pondii 
1988 N/81 & 82 


—Order sent to Deputy Commissioner for 
information—Order of Deputy Commissioner 
asking case to be filed — Order of Sub-divi¬ 
sional Officer under sub-s. (b) cannot be varied 
by Deputy Commissioner in his administrative 
capacity to one under sub-s. (a)—Order of 
Sub-divisional Officer stands as final. 

In a partition proceeding before a competent 
Sub-divisional Officer, he passed an order under 
S. 169 (1) (b) as follows : ".I is asked to estab¬ 

lish his rights in Civil Court by CUng suits within 
six months from this date. Till then the case be 
kept pending. Record forwarded to Deputy Com¬ 
missioner for information.” Deputy Commis- 
sioner endorsed on this as follows ; “Case need not 
be kept pending so long. It be filed. Parties can 
re-open it in due course.” Question was if Deputv 
Commissioner’s order was final or that of the Sub- 
divisional Officer’s and did the superior officer's 
endorsement convert the Sub-divisional Officer's 
order from S. 169 (1) (b) to S. 109 (1) (a) : 

Held that the order of the Sub-divisional Officer 
under S. 109 (1) (b) was final and that the Deputy 
Commissioner to whom the order was sent for 
information had no right to vary it in any wav so 
as to bring it under S. 109 (1) (a), as the order was 
sent to him not by way of appeal or revision but 
in his administrative capacity only for informa¬ 
tion and the endorsement by Deputy Commis¬ 
sioner was his administrative act : All: 

Nan 306, lid. on. [P 243 C 2 ; P 241 C 2] 

(b) C. P. Land Revenue Act (3 of 1917), 
Ss. 169 (1) (b), 220 (n)—Order to file civil suit 
within six months—Suit filed beyond that 
period—Civil Court cannot entertain such suits 
being barred by S. 220 (n). 

Where under an order under S. 109 (1) (b) a 
party is asked to file a civil suit within si.x mouths 
but be fails to do so and files it beyond that period 
the Civil Court cannot entertain the suit, it being 
barred under S. 220 (n), Such party has to face 
the consequences under S. 109 (2) (b) and take his 
chance before Revenue Court : AIR 1024 Nag 
275 and A I R 1033 Nag 340. llel. on. 

[P 245 C 1 : P 247 C 1] 

M. R. Bobde — for Appellants. 

W. H. Dhabo — for llespondenl. 

Judgment.—This appeal arises out of a 
suit instituted by the plaintiff Laxmibai 
for a declaration that the sir and khud- 
kasht fields possessed by her in mouza 
Kakepar in Bhandara District belong to 
her exclusively and the defendants who are 
the cosharers in the said village have no 
right to claim a share therein in partition 
proceedings. The plaintiff in her plaint 
stated that the defendants had filed an 
application for partition of the village in 
Revenue Court and laid claim to a share in 
the lands in suit and that the plaintiff bad 
objected to the partition of the sir and 
khudkasbt lands and claimed them to be 
her exclusive property. In the plaint the 
cause of action was stated as having 
accrued on 21at January 1935 when the 
defendants claimed a partition of these 
lands and thus cast a doud on plaintiff's 
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title ^hich necessitated the institution of 
the present suit under S. 42, Specific Belief 
Act. The plaint has studiously avoided a 
reference to any order passed by the 
Revenue Court in this respect. The suit 
was filed on 18th December 1935. The 
defendants raised a preliminary objection 
and stated that the plaintiff was ordered 
by the Revenue Court in partition proceed¬ 
ings to file a civil suit within six months 
under S. 169 (b) to get her exclusive title 
to the lands in dispute established, that the 
order was passed on 18th February 1935 
and as the present suit was filed more than 
six months after the order and not within 
the six months as provided for under 
S. 169 (b) the Civil Court could not enter¬ 
tain it. The plaintiff in reply admitted 
that the order was passed on 18th Febru. 
ary 1935 and that she failed to institute 
her suit under S. 169, Land Revenue Act 
within six months of the order but main¬ 
tained that her claim for declaration was 
one under S. 42, Specific Relief Act and 
independently of S. 169 of the Act and as 
such was tenable and governed by six 
years’ rule of limitation under Art. 120, 
Lim. Act. The failure to institute the suit 
ordered by the Revenue Court was not a 
bar to the maintainability of the present 
suit. 

The trial Court came to the conclusion 
'that the suit was not tenable and dismissed 
it. The lower Appellate Court has con. 
strued the order as one falling under 
S. 169 (a) and not (b) and has held that the 
suit is tenable. Against this decision of 
the lower Appellate Court the present 
appeal is filed. The order of the Revenue 
Court to which reference is made in the 
Courts below and in argument is Ex. D-l 
in the case. The date of final order in the 
case is shown as 18th February 1935. On 
this date the S. D. O., Mr. S. V. Naydu, 
W’ho was the officer dealing with the parti¬ 
tion case passed the order directing Laxmi. 
bai to go to Civil Court and get it declared 
that she is the exclusive owner of the sir 
and khudkasht lands and that she was 
entitled to have them allotted to her Patti 
in the imperfect partition. He ended his 
order with the following sentence. 

I grant her time for six months for this purpose 
under S. 169 (1) (b). Till then this case will pend. 

Camp Lakhnl. (Sd.) "S. V. Naydu, 

D/- 18th February 1936. S. D. 0. 

This order bears an endorsement r 
Submitted to D. 0. for Information. 

S. V. Naydu, 

18th February 1935 . S. d. 0, 


There is a further endorsement by D. C- 
as under: 


Seen. It is no use keeping the case pending for 
six months. It iii.ay be filed. Applicant caO’ 
renew it after the Civil Court decision. 


D/. 22nd February 1935. 


(•'id.) M. 0. Combrie, 

D. C. 


As stated by us, this order has been con¬ 
strued by the lower Appellate Court as 
one under S. 169 (l) (a) which empowers 
the Revenue Court to decline to grant the 
application for partition till the question is 
decided by competent Court or lawful' 
award or compromise. The appellants 
have raised two contentions before us : 
hirstly, it is contended that the lower 
.Appellate Court erred in holding that the 
order of the Revenue Court was one under 
S. 169 ( 1 ) (a) and not under S. 169 (l) (b) ; 
and secondly, it ought to have been held 
that the order not having been complied' 
with and the suit not having been institut- 
ed as directed, the Civil Court had no 
jurisdiction to entertain it. 


The first contention of the appellants 
which relates to the construction of the 
order depends mostly upon the view that 
may be taken of the endorsement by the 
Deputy Commissioner dated 22nd Febru. 
ary 1935 which we have reproduced in 
full. Under S. 164, Land Revenue Act, an 
application for imperfect partition is to be 
made to the Deputy Commissioner but by 
S. 23, C. P. Land Revenue Amendment 
Act, the powers which the Deputy Com. 
missioner is empowered to exercise under 
Chap. 11 in partition cases under S. 161 
to S. 186 have been delegated to Sub-divi- 
sional Officers and it is so specifically men. 
tioned in Sch. 2, Land Revenue Act, such 
Sub. divisional Officer must be an Assistant 
Commissioner of the First Class as statetl 
in S. 12, Land Revenue Act. On reference 
to the Notification in the C. P. Gazette 
No. 516.342-XII, dated 18th February 
1926, we are satisfied that Mr. S. V. Naydu 
who dealt with this partition case was an 
Assistant Commissioner, First Glass, exer- 
cising the powers of a Sub.divisional Off- 
cer and he was thus fully competent to 
pass final orders under Ss. 161 to 186, 
Land Revenue Act, under Chap. 11 thereof. 
The heading of the order (certified copy 
whereof is filed as Ex. D-l) shows that the 
date of final order of the case is mentioned 
as 18th February 1935 and not 22nd Feb¬ 
ruary 1935 which is the date on which the 
Deputy Comn^issit^er, Bhandara, made an 
endorsement thereon. 
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The Sub.divisi.onal Officer being em. 
pov?ered to exercise powers under Ss. 161 
to 186, Land Eevenue Act could and did 
pass an order in this case which is clearly 
one under S. 169 (l) (b). The lower Appel, 
late Court however holds by reason of the 
endorsement dated 22nd February 1935 
that the final order was passed by the 
Deputy Commissioner, Bhandara, on 22nd 
February 1935 and inasmuch as the Deputy 
Commissioner ordered that the case be not 
kept pending for 6 montlis as ordered by 
the Sub.divisional Officer but should be filed 
and further stated “the applicant can renew 
it after Civil Court decision” the order was 
one under S. 169 (l) (a). The lower appel. 
late Court, in its order, does not dispute 
the fact that the order of the Sub.divisional 
Officer was one under S. 169 (l) (b), but it 
is of the opinion that the Deputy Commis- 
sioner was dealing with the case and passed 
the final order on 22nd February 1935 and 
though the Deputy Commissioner does not 


say anywhere that he was converting the 
order under S. 169 (l) (b) into one under 
S. 169 (1) (a) the interpretation to be placed 
on the order is that it is one under S. 169 
(1) (a). We are of the opinion that the 
lower Appellate Court is wrong in its inter, 
pretation of the order. The plaintitf in 
her plaint has not referred to any order 
but states that an objection was raised in 
the partition proceedings and the cloud was 
thrown on her title with the result that 
she was instituting the present suit under 
S. 42, Specific Relief Act. One of the 
reliefs claimed by her is a declaration that 
the lands in suit are exclusively owned by 
her and that they are not liable to parti, 
tion as claimed by the defendants. When 
the defendants urged that the suit was not 
instituted within six months of the order 
passed by Mr. Naidu on 18th February 
1936, the plaintiff in her rejoinder dated 
12lh lebniary 1986 para. 2 stated as 
under : 

It is admitted that. the.Sub-divisional Ofliccr 
Bhandara pM^an order on 38th February 1935 
that the plaintiff should institute a suit asainst 
the ^fendante to get the matter decided In a Civil 
Ooort and that the plaintiff has failed to institute 
within six mon^s a civil suit under 8.169, Land 

“ot take away the 
plaintiff B right to Institute a suit for declaration 
ndependently of that section and the present suit 
is not under 8. 169, Land Revenue Act but is one 
under 8 . i3, Specific Relief Act, etc., etc 


In the grounds of appeal urged in the 
memorandum of appeal filed on behalf of 
the appellants there is no ground urging 
the oonstmotion that the oi^er wm one 


under S. 169 (l) (a) and not (b) as seems to 
have been actually urged before the lower 
Appellate Court. The parties to tiie litiga¬ 
tion and in particular the plaintilf were at 
any rate clearly of the opinion that if the 
case be regarded as one directed by S. 169,' 
Land Eevenue Act, the effective and final 
order directing it was the order passed bv 
the Sub.divisional Officer on 18th February 
1935 till it was argued before the lower 
Appellate Court that the Deputy Commis- 
sioner 3 order should be regarded as final 
and should be construed as one under' 
S. 169 (l) (a). This is clearly an after.’ 
thought but as it is matter of construction 
and the lower Appellate Court has accepted 
the contention raised by the appellant 
before it, we are examining it in second 
appeal. When carefully examined, it will 
be found that the construction placed upon 
the order by the lower Appellate Court is 
not correct. 

We have shown that under law Mr. 
S. V. Naidu, the Sub.divisional Officer, had 
the power to deal witii the case under 
Ss. 161 to 186, Land Eevenue Act. In 
exercise of these powers conferred o.u him 
he passed an order under S. 169(l)(b) 
directing the present plaintiff to establish 
in a competent Civil Court her exclusive 
right to the sir and khudkasht lands and 
obtain a declaration tiiat they were not 
liable to partition as between her and the 
other cosbarers in the partition proceed, 
lugs. The Deputy Commissioner of the 
District to whom the i)roeGe<lings were 
submitted by the Sub.divisional Officer for 
information liad no power under law to 
vary the order unless in appeal or revision. 
No appeal was filed before him by any 
party and it could not be argued that he 
varied the order suo motu under his powers 
under S. 39, Land Eevenue Act. I'nder 
8 . 39, Land Eevenue Act, the Deputy 
Commissioner liad no power to vary the 
substantive order affecting any question 
of right between private persons without 
having given to the parties interested notice 
to api)ear and bo heard in support of 
such order : vide 8. 39 Proviso. It is not 
shown to us that the parties appeared before 
the Deputy OommisBioner or that any 
notice was served on any of the parties to 
the litigation. An order under 3. 169 (l) 
(a) or (W is an order which affects a ques. 
tion of right between private persons cannot 
be disputed. The order that was pas8e<1 
by the Deputy Commissioner, Bhandara, 
on 22nd February 193-5 was not therefore 
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an order which in any way affected or 
varied the substantive order passed by the 
Sub-divisional Officer on 18th February'. 

It appears to us that the Sub-divisional 
Officer who is subordinate to the Deputy 
Commissioner of the district submitted the 
CA 50 for the information of the Deputy 
Commissioner. This is what the Sub.divi- 
sional Officer clearly says in his endorse- 
ment and the Deputy Commissioner who is 
the administrative head of the distrl/ 
without in any way varying the substan- 
tive order under S. 169 (l) (b), merely 
stated in his administrative capacity that, 
as the order under S. 169 (l) (b) is passed, 
it was not necessary to keep the case pend, 
ing on the file. S. 169 (l) (b) nowhere 
says that the case should be kept pending 
by the partitioning officer and in all pro¬ 
bability on that ground the Deputy Com¬ 
missioner as the administrative head of 
the district stated that the case be filed. 
He added “the applicant can renew it after 
the Civil Court decision.” This addition 
should nob bo construed to mean that he 
converted the order passed by the Sub. 
divisional Officer from S. 169 (i) (1)) to an 
order under S. 169 (l) (a). S. 169 (l) (a) 
contemplates an order declining to grant 
the application until the question in dispute 
has been determined by competent Court 
or is settled by a lawful compromise or 
award. The Deputy Commissioner does 
not use any such words. It appears to us 
that having stated that the case be filed 
instead of it l)eing kept pending he wanted 
to make the position clear by saying that 
it did not mean that the partitioning officer 
has declined to grant the application under 
S. 169 (l) (a) bub the application could ha 
renewed after the decision of the Civil 
Court, presuming that the order directing 
the institution of the civil suit within six 
months will be complied with and a deci¬ 
sion from Civil Court will be obtained. 
An order couched in somewhat similar 
language was held to be one under S. 169 
(l) (b) and not (a) in 6 N L J 205^ at 
page 206. 

We have to presume that the Deputy 
Commissioner was passing only such order 
as he was competent to pass. We have 
shown that ho could not have varied the 
order of the Sub-divisional Officer. When a 
partitioning officer acts under S. 169 (l) (a), 
the partition proceedings come to an end. 

1. Laxman v. Kesheo, (1923) 10 A I B Nag 306= 
73 I C 1021=6 N L J 206. 
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When he acts under S. 169 (l) (b) the pro¬ 
ceedings are postponed. When they are 
postponed, the partitioning officer may in his 
discretion keep them pending or send them 
to the record room to be taken up at the in. 
stance of the party who wants to proceed 
with them stating whether the order is com¬ 
plied with or not. The order to keep the case 
pending is purely an administrative act and 
not a judicial one. The direction of theSub. 
divisional Officer stating that the case will 
pend till then was only an administrative 
direction to his office to keep it pending on 
the file and this administrative direction 
only has been changed by the Deputy Com¬ 
missioner in his administrative capacity as 
the head of the district. In this view of the 
case and in view of the fact that till the 
stage of argument before the lower Appel¬ 
late Court the plaintiff and her counsel re- 
garded the order passed by the Sub.divisional 
Officer on IBbh February 1935 as the final 
order in the case binding between the par. 
ties, we hold that the decision of the lower: 
Appellate Court that the order of the Deputy* 
Commissioner is the final order in the case 
and that it is an order under S. 169 (l) (a)' 
is not correct. The operative order in the 
partition case was passed by the Sub.divi¬ 
sional Officer on 18th February 1935 and 
it was one under S. 169 (l) (b), Land Reve- 
nue Act. 

Admittedly no civil suit was instituted 
within six months as required by S. 169 
(l) (b), Land Revenue Act. S. 169 (2) (b) 
enacts that if such party fails to comply 
with the requisition the partitioning officer 
shall decide the question against him. The 
plaintiff having failed to comply with the 
order of the partitioning officer has vested 
that officer with jurisdiction to decide the 
question against her. This brings us to the 
next question, viz., whether the Civil Court 
is debarred from entertaining the present 
suit instituted hj* the plaintiff long after the 
expiry of six months as provided for in 
S. 169 (1) (b). The trial Court has held that 
such a suit is barred and had not the lower 
Appellate Court taken a wrong view of the 
order that was passed by the Deputy Com- 
missioner in the case and held that the 
order was one under S. 169 (l) (a) it is clear 
that he too would have thrown out the suit 
as not tenable. This question however was 
argued before us at some length and we 
proceed to decide the same. S. 220 (n) runs 
as under: 

Except as otherwise provided in this Act or in 
any other enactment for the time being in force no 
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Oivil Court shall entertain any suit instituted or 
application made to obtain a decision or order on 
any matter which the Governor-General in Council, 
the Chief Commissioner or any Revenue Officer is, 
by this Act empowered to determine, decide or dis¬ 
pose of and in particular and without prejudice to 
the generality of this provision no Civil Court 
shall exercise jurisdiction over any of the following 
matters: 

(n) the partition or union of mahals or patti. 

Chapter 11 is the chapter which deals 
■with partition or union. S. 169 is one of 
the sections in this chapter. It was in 
exercise of the powers vested in him under 
S. 169 (l) (b) that the partitioning officer 
directed the present plaintiff who raised a 
question of title before him, to get the ques. 
tion decided within six months. Having 
directed this way, the partition was post, 
poned. S. 169, Cl. 2 (b), directs that if the 
order is not complied with, the partitioning 
officer shall decide the question against the 
party failing to comply with the direction. 
It thus follows that the question of title 
raised by the plaintiff before the partition, 
ing officer and which under the powers 
vested in him he had directed the plaintiff 
to get established by instituting a suit 
within six months, on pain of deciding it 
against her if she failed to comply with 
that order shall now be determined by the 
partitioning officer against her, as she 
failed to comply with the order. 

The plaintiff in her plaint has claimed a 
relief for a declaration that the lands are 
not liable to partition between herself and 
the defendants who seek to get them parti¬ 
tioned in the revenue proceedings is clear 
from the plaint. Had she instituted this 
suit within six months as directed by the 
partitioning officer, the Civil Court had 
jurisdiction to try the suit, but as she failed 
to institute the suit as directed within six 
months, B. 169 (2) (b) empowers the parti, 
tioning officer to decide the question against 
her. The revenue Court being thus em¬ 
powered to decide this question against her, 
the Civil Court cannot decide the same in 
a suit instituted by the plaintiff after the 
expiry of the period of six months as the 
plaintiff wants it to do by the present suit. 
To hold otherwise will lead to a conflict of 
jurisdictions and anomalous and undesi¬ 
rable results. The Revenue Officer parti, 
tioning the property being clothed with 
jurisdiction by S. 169, Cl. 2 (b) to 'decide 
the question against the party who failed 
to comply with ite direction, 8. 220, Land 
Bevebue Act, comes into play and ousts the 
jnrudjotion of the Civil Court, for, it pro. 
vidM that except as otherwise provided in 


this Act no Civil Court shall entertain any 
suit instituted or application made to 
obtain a decision or order on any matter 
which the Governor-General in Council, 
the Chief Commissioner or any Revenue 
Officer is by this Act empowered to deter, 
mine, decide or dispose of. 

The provisions of the U. P. Revenue Act 
are in many respects similar to the provi¬ 
sions of the C. P. Land Revenue Act. 
Practically the same provisions are to be 
found in the U. P. Act as are contained iu 
Ss. 169 and 220, C. P. Land Revenue Act. 
While dealing with a case of this nature in 
49 All 873^ at p. 876 their Lordships of 
the Allahabad High Court observed : 

When no suit within the time allowed by that 
section and in compliance with it has been inati- 
tuted, the Civil Court cannot go on with the 
inquiry. If such a thing were allowed, the result 
may be that the Revenue Court may ignore the 
Civil Court’s decree which would bo altogether 
ineffectual and futile. 

The learned advocate for the respondent 
relies on 19 N L R 11^ and argues that the 
jurisdiction of Civil Court is not barred, 
but a careful reading of the case dis. 
closes that the learned Judicial Commis. 
sioner was dealing with an order under 
S. 169 (l) (a) and was careful enough to 
point out the difference between the two 
orders. At page 13 he states that 

the order of a Revenue Officer declining to make a 
partition or to proceed therewith until the ques¬ 
tion of the partition has been decided docs not 
amount to an order to any of the parties to llle a 
civil suit and does not confer on a Civil Court 
jurisdiction which did not previously reside in it. 

This clearly means that if the order be 
one directing any party to file a civil suit 
such an order has to be complied with 
within the statutory period and will be an 
order conferring a special jurisdiction on 
Civil Court. If there be no such order, Civil 
Court's ordinary jurisdiction under S. 9 is 
not taken away. 

The question is discussed at great length 
in 20 N L R 145* which is noticed with 
approval by a Bench of the Judicial Com¬ 
missioner’s Court in 29 N L R 350.® The 
question is not really one of limitation as 
stated in those cases but one of jurisdiction. 
No doubt the suit has to be i nstituted 

2. Rirban Singh v. Hari Bitta, (1927) 14 A T R 
All 484=103 I C 87=49 All 873=25 A L J 
641. 

8. HoDgaruDgh v. VithwanathBingh. (1923) 10 
AIR Nag 88=71 I C 205=19 N L B 

4 . Labbnasao v. Cbetao, (1924) 11 A I B Nag 2<o 

=79 I C 161=20 N L R 146. 

5. Mt. Mohaukuar v. Bbagatram. (1933) 20 A I R 

Nag 840=149 I C 022=29 N L R 850. 
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witihin the statutory period of six months 
which cannot be extended under S. 14, 
Liin. Act as stated in those cases but the 
main point is that on expiry of the period 
of six months if no suit is instituted the 
Revenue Officer alone has the exclusive 
jurisdiction to decide the question under 
S. 169 (2) (b) and against the party who 
failed to comply with the order and in 
view of this jurisdiction conferred on the 
Revenue Officer the jurisdiction of the Civil 
Court to decide the same question is ousted 
by S. 220, Land Revenue Act. 

It is further contended on behalf of 
the respondent that there is nothing in 
S. 169 (2) (b) which suggests that the deci. 
sion of the Revenue Officer will be final or 
conclusive. It is argued that while dealing 
with a summary decision taken under 
S. 169 (l) (c) it is clearly stated that, subject 
to the institution of the civil suit within 
six months of the decision, the order of the 
Revenue Court will bo conclusive but no 
such words are used with respect to a 
decision taken under S. 169 (2) (b). This 
argument is not sound and the reason is 
apparent. Every order of a Revenue Officer 
can be appealed from under S. 33 or revised 
under S. 39. If no suit is instituted within 
six months the Revenue Officer shall decide 
the question against the party failing to file 
the suit but this decision of the Revenue 
Officer is open to appeal or revision to 
higher authorities. This is not so with res. 
pect to a decision taken under S. 169(l)(c). 
It is expressly so provided in S. 169, Cl. (3). 
This order is conclusive subject to a decision 
of a Civil Court if a suit be instituted with- 
in six months and is not otherwise subject 
to appeal or revision. We are of the opinion 
that it is on account of this difference 
between the two cases that the order passed 
by the Revenue Officer under S. 169 (2) (b) 
is not declared to be conclusive. 

No doubt the expression “questions of 
title or of proprietary rights” as used in 

5. 169 is a very general one and has formed 
the subject of several important decisions 
17 C P L R 5® and 17 C P L R 129' are 
the leading cases on the point, but it is in 
view of the use of this expression that the 
Legislature have thought it fit to giv'e the 
Revenue Officer a w’ide discretion in dealing 
with such cases. Any of the three courses 
sUted in S. 169, Cl. (l) (a), (b) or Cl. (ij (c) 

6. Seth BirdhicUand v. Mt. Kaim Bi. (1904) 

17 C P li R o. ' 

7. Goviod Rao v. Narayan Rao,{1904) 17 CPIiR 


can be adopted according to the nature of 
the question of title. If the question be one 
which prima facie shows that the applicant 
for partition is not entitled to apply for 
partition, the Revenue Officer may decline 
to entertain the application till the question 
is decided. If the question is of a nature 
which prima facie shows that one of the 
parties has a weak case but at the same time 
the question is such on which the Revenue 
Court should not pronounce an immediate 
opinion, such a party is to be directed to 
institute a suit within six months under 
S. 169 (l) (b). If however the question is 
such as can easily be dealt with, the 
Revenue Officer may proceed to decide it 
summarily. In the first place the question 
is left at large, in the second case an 
opportunity is granted to a contesting party 
to have it decided by instituting the suit 
within the statutory period, failing which 
a decision against him shall be pronounced 
and, in the third case, the decision is final 
subject to the result of the suit to be insti¬ 
tuted within six months. The first two 
orders are subject to appeal or revision but 
not the third. These wide discretions hav¬ 
ing been given to the Revenue Court, there 
is really no chance of any litigant suffer, 
ing. A litigant who is particular about 
his rights has got to be vigilant. His right 
to litigate in a Civil Court is not taken 
away but is to a certain extent for obvious 
reasons restricted. In this view of the 
case we agree with the observations in 20 
N L R 145* at page 150 : 

If a reconled proprietor of a village or mahal 
or patti finds that there exists a dispute betweeu 
himself aud aiiother cosharer as regards the liabi¬ 
lity or otherwise of certain lands to partition, the 
co-sharers have two courses open. They or any of 
them may at once institute a suit in a Civil 
Court for a declaratiou to that eSect, and such a 
suit will nut bo barred from the cognizance of the 
Civil Courts, because it is not a mutter covered by 
^®ptral Provinces Land Revenue Act. 

I here is nothing also in .any other provisions of 
the said Act which can be said to take away by 
necessary implication the jurisdiction of the Civil 
Court in a matter like this. 

But if, instead of resorting to this civil remedy, 
aud scouring a decision of the Civil Court on the 
question in dispute, in the first instance, any of 
the recorded proprietors were to make bis election 
to have recourse first to the summary remedy of a 
partition through Revenue Courts and thus invoke 
the exclusive jurisdiction of the Revenue Officer 
for partitioning the estate under the Land Reve¬ 
nue Act, aud an objection raising questions of 
title or of^ proprietary right or any other question 
which it is essential to decide finally before the 
partition can be proceeded with, were to be raised 
in those summary revenue proceedings, then both 
the parties are bound to submit to the necessary 
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coQsequenc&s flowing from the selection of the 
remedy, and regulate thcic further procedure in 
the manner laid down by that Act. The questions 
raised not having already been determined by a 
Court of competent jurisdiction, the partitioning 
officer has the option of following any of the three 
courses laid down under S. 1C9, sub-s. (1) of the 
New Land Revenue Act. 

As already stated by us this case has 
b-een noticed with approval in 29 N L R 
350® and has been accepted as enunciating 
proper law in these provinces. 19 N L R 
11^ is clearly distinguishable as pointed out 
hv US before and is not in any way in con- 
f’ict with 20 N L R 145.* 

If a party fails to comply with the order 
passed by a Revenue Court under S. 169 (l) 
(b) he must face the consequence as stated 
in S. 169 (2)(b) and take his chance before 
Revenue Courts. He has no right of com. 
ing to the Civil Court and claim a decision 
on the same point which he failed to liti¬ 
gate by instituting his suit within the 
statutory period. Such a suit is not then 
tenable. If the suit were maintainable, 
conflict of jurisdictions will follow and the 
decree of the Civil Court can be disregard¬ 
ed by the Revenue Court, a result whicli 
no Civil Court will appreciate. Moreover, 
if the suit were maintainable in the Civil 
Court, the finality of partition proceedings 
as contemplated by the Legislature would 
bd entirely at the mercy of a co-sharer, 
whose own omission and inaction will en. 
title him to re-open the entire partition 
proceedings and the adjudication of titles 
involved therein by a suit in Civil Court at 
his choice at any time he chose. This could 
not have been the intention of the Legisla. 
tare: 7 Luck 716^ at p. 730. 

For the reasons stated by us in the fore¬ 
going paragraphs, we are of the opinion that 
the plaintiff’s suit which seeks a declara. 
tion that the lands in suit are not partible 
in revenue partition as claimed by the de¬ 
fendants not having been filed within six 
months as provided for in 8. 169 (l) (b) 
and as directed by a competent Revenue 
Court dealing with the partition of the vil. 
lage in which the lands in suit are situate, 
is not tenable and is liable to be dismissed 
■with costs. The appeal is allowed, the 
deoision of the lower Appellate Court is 
set aside and that of the trial Court res- 
tored. The plaintiff.respondent will bear 
her own costs and pay those of the defen. 
dants-appellants in all the three Courts. 

, B.d./r.k. Appeal allowed. 

A Bajrang Bahadar Stngh ▼. Beni Madho Baksb 
Singh, (1983) 19 A I R Oodh 199 s 187 I 0 
606s7 Luck 716a9 OWN 488 (P B). 
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Stone C. J. 

Bama Yado Teli — Appellant, 

V. 

Dhekal Jana Teli and others —• 

Respondents. 

Second Appeal No. 443 of 1933 , Decided 
on 28th September 1937, from appellate 
order of Dist. Judge, Nagpur, D/- 22iid 
July 1933. 

(a) Insolvency — Question of title — Duty of 
Courts — Court should decide questions of title 
only in very simple cases—Where there is real 
difficulty or dispute as to title, parties should 
be referred to regular suit. 

Courts should be a little careful in disposing of 
all matters ia insolvency which have the effect of 
deciding the title alleged to reside in third parties, 
so as to defeat such title and bring the property 
within the estate of insolvent. Only in very 
simple cases, should title suits be in effect dis¬ 
posed of on motion; and normally whore there is 
any real difficulty or dispute, where either an 
Official Receiver or a creditor is cliallenging the 
apparent title of stranger so as to bring the pro¬ 
perty within the estate of the insolvent, the proper 
course will be to refer the parties to a suit : A I R 
1030 P C 265; AIR 1931 P C 75. AIR 1929 
Mad 705 {P B) and A I R 1932 Mad 167, Rel. 
on. CP 248 Cl, 2] 

(b) Provincial Insolvency Act (1920), S. 28(2) 
—D adjudged insolvent —i) leasing out his fields 
— Creditor of D bringing notice of motion alleg¬ 
ing that D had leased field on half produce rent 
and claiming attachment of other half—Lessee’s 
contention that lease was on rental basis found 
to be false — Lower Court’s order holding that 
creditors were entitled to all produce held to be 
improper—Lessee held entitled to half produce. 

On D being adjudged an insolvent, one of D'a 
creditors brought a notice of motion alleging that 
D had leased his fields on half produce rent and 
claiming attachment of the other half which was 
alleged to belong to D. The lessee allcge<l that 
the land was let on a rental basis and that he was 
entitled to all the crops. The lc.>sc was found to 
bo sham, and the lower Court passed an order to 
the effect that the estate was to get the whole 
produce : 

Held that the motion being moved on the basis 
of the fact that the lessee was entitled to half the 
produce, it was not proper for the lower Court to 
pass an order which had the effect of bringing the 
whole of the produce into the estate and that the 
lessee was entitled to half the produce. [P 246 C 3] 

G. R. Pradhan — for Appellant. 

Y. V. Jakatdar and R. G. Rao for 
Respondents 1 and 3 respectively. 

Judf^ment, — One Doma, son of Soma, 
was adjudged an insolvent. One of Doma 8 
assets comprised two occupancy fields 
were under cultivation. Doma admittwly 
leased those fields. The quwtion at first 
arose whether the lease was on a half pro. 
fit (as the mover alleged) or on a rental 
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basis (as the lessee alleged). The lessee 
put forward a lease which showed that the 
land was let on a rental basis. It was then 
stated by the mover that that lease was a 
sham. That has been so found. With 
that finding I am not concerned. The 
relief given however was as though it 
followed that the lessee was not a lessee 
at all. Obviously the conclusion should 
have been that the real lease was on a 
half profits basis. Here the notice of motion 
headed Claim for Insolvency” was made by 
one creditor, namely Dhekal (respondent 1 
hereto) through his agent Narain. It must 
be taken that he moved on bclialf of cre¬ 
ditors generally. The notice of motion 
stated that the insolvent had leased his 
two fields Nos. 48-2 and 56-1 to one Rama 
Teli on a half produce rent, that Doma Teli 
was accordingly entitled.to half the pro. 
duce and that the crops were ready to be 
cut in 20 days. The apparent object of 
the notice of motion was to bring to the 
notice of the Insolvency Court the fact that 
half of those crops would become a part of 
the insolvent’s estate. The relief sought is 
that half the crops may be attached and 
realized. To that application Rama res¬ 
ponded urging that he was entitled not to 
half but to the whole. In support he put 
forward a lease reserving a money rent. If 
that were found to be true, it would mean 
that Rama was entitled to all the crops. 
That notice of motion for realising half the 
crops made by one creditor appears to have 
been turned by the Court into a title suit 
which had to determine whether or not 
a particular lease was a fraud, and it has 
ended in the lower Appellate Court holding 
tljiat, despite the aflfidavit supporting the 
motion, there was no lease at all, and that 
therefore the creditors must get more than 
they asked for, and the estate, instead of 
getting half the produce, should get the 
whole. 


Some little care, in my opinion, is neces- 
sary in disposing of all matters in insol- 
vency which have the effect of deciding the 
title alleged to reside in third parties so as 
to defeat such title and bring the property 
within the estate of the insolvent. The 


matter once was differently viewed i 
India from the way that Courts must no' 
view it owing to the decisions of the Priv 
Council in (1931 ) A C 67^ and 9 Ran 

1. (yScial Assignee, Estate of Cheah Soo Tuan > 
Khoo Saw Chcow. (1930) 17 A I R P C 265= 
128 I 0 662=(1931) A C 67=100 L J P C 4 
—{1929-30) B & C R 270=144 L T 130. 


170.“ Further, the extent of S. 7, Presi¬ 
dency Towns Insolvency Act, which ig 
somewhat similar in purpose to S. 4, Pro. 
vincial Insolvency Act (and has been 
regarded as allowing the Insolvency Courts 
in Presidency Towns to consider questiong 
of title), has been the subject of much con¬ 
sideration within recent years, and it may 
now be regarded as established that only 
in very simple cases should title suits be in 
effect disposed of on motion and that nor- 
mally where there is any real difficulty or 
dispute, where either an Official Receiver 
or a creditor is challenging the apparent 
title of a stranger so as to bring property 
within the estate of the insolvent, the pro. 
per course will be to refer the parties to a 
suit : o2 Mad 717^ and 65 Mad 385.* 
Those difficulties, however, do not here 
really arise because here there is not even 
a motion before the Court which raises the 
question of title. There is merely a motion 
before the Court (in which the mover is 
called the non.applicant) for the attach, 
ment of half the produce of two fields. 
That motion either fails wholly or in part, 
or succeeds wholly or in part. It is diffi. 
cult to see how it could end in an order 
which has the effect of bringing the whole 
of the produce into the estate. The origi., 
nal motion was by a person saying that the^ 
land was leased on half share basis; the 
objector said it was leased on a rental, 
basis. It has been decided that it was not 
leased at all simply because a piece of evi¬ 
dence, a lease on certain terms, has been 
held to be a sham document. 

In appeal before me counsel for Rama 
only asks that so far as one half of the pro¬ 
duce is concerned that should be left with 
him. In my opinion, he is clearly entitled 
to that because the motion was moved on 
the basis that Rama is entitled to a half. 
The order will be varied accordingly. I 
am informed that respondents 10 to 12 
have died and it is sai4 the appeal abates 
against them. They are creditors. Their 
addition and subtraction to the list of 
parties seems to me to make no difference. 
The original motion was moved by a credi¬ 
tor on behalf of creditors generally. He 

2. Official Receiver v. P. L. K. M. R. M.Chettyar 

Firm, (1931) 18 A I R P C 76=131 I 0 767= 

58 I A 115=9 Rang 170 (P C). 

3. Official Assignee, Madras v. Narasimha Muda- 

liar, (1929) 16 A I R Mad 705=118 I C 506=- 

62 Mad 717=57 M L J 145 (P B). 

4. ChinnappaMudali v. Official Assignee, Madras. 

(1932) 19 A I R Mad 167=135 I 0 665=66 

Mad 385=62 M X< J 103. 
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could not be allo'wed to move on any other 
basis. 27 N L R 179^ does not apply. This 
is not an application under S. 53, Provin. 
cial Insolvency Act. The costs of this 
appeal \ 7 ill come out of the estate. 

B.M./r.K. Order accordingly. 

6. Ramchandra v. Ramchandra, (1931) 18 A I R 
Nag 153=134 I C 687=27 N L R 179 (P B). 
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Pollock J. 

Motilal Rukhahsa Lad — Plaintiff — 
Appellant. 

V. 

Mt. Kashibai wlo Sadashivrao Shastri 
and another — Defendants —Respon. 
dents. 

Second Appeal No. 260.B of 1935, Deci. 
ded on 20th August 1937, from appellate 
decree of Addl. District Judge, Ellichpur, 
D/- 3l8t August 1935. 

(a) Transfer of Property Act (1882), S. 53— 
One ^creditor taking all of debtor^* property for 
Consideration-Transfer cannot be set aside 
under S. S3. 

It la open to one creditor to take all his debtor’s 
property and so defeat the claims of other credi* 
tors, if he can do so, and such a transfer, if really 
made for consideration, cannot be set aside under 
8 . 53. Such a transaction can be challenged only 
In insolvency proceedings .AIR 1937 l^ag 1 ; 
AIR 1932 Hag 33 and AIR 1915 P C 115, 
^oU. [P 250 0 1,2] 

(b) Transfer of Property Act (1882), S. 53— 
Part of consideration non*existent—Object to 
defraud creditors—Transfer is wholly void and 
can be set aside under S. S3. 

A transfer though for a consideration, is wholly 

consideration was non-existent 
and thd result is to place the property beycod the 
reach of the creditors. Buch a transaction falls 
within the ambit of S. 63 : A I i? 1930 Lah 1027, 
Foil, [P 260 C 2] 

(«) Transfer of Property Act (1882), S. 53— 
Principle applies to moveable property. 

The principle contained in 8 . 63 applies to 
transfers of moveable property : 10 Cal 616 : 30 
Mad 6 : A I R 1914 P 0 137 and AIR 1932 
Rang 13, Foil, [P 261 C 1] 

(d) Transfer of Property Act (1882), S. 53— 
Transfer challenged as bogus said fraudulent— 
Proof required stated. 

Where a transfer is challenged as bogus and 
frandnlont, it is open to the person Imputing the 
transfer to all^e either that the transfer was a 
sham transaction executed without consideration 
and not intended to take effect or that it was a 
transaction executed for consideration and intended 
to take effect but made in order to defraud the 
oredltors of the transferor by taking the property 
out of their reach. [F <249 c 3 ] 

.D. T. Mangalmoorti — for Appellant, 
Dr. D. W. Kathalay—/or Respondent I. 


Judgment.—This is a plaintiff’s appeal 
arising out of a suit under O. 21, R. 63, 
Civil P. C., brought by the plaintiff to 
establish his right to a decree passed in 
favour of Ramchandra, defendant 2, and 
ostensibly assigned by him to the plaintiff. 
Ramchandra obtained his decree on 16tb 
June 1932 for Rs. 1577.6-0 and on Gtb 
July 1932 he executed a document assign, 
ing this decree to the plaintiff Motilal for 
an ostensible consideration of Rs. 1500. In 
the meantime Laxmibai, defendant 1, bad 
brought a suit on 30th June 1932 against 
Ramchandra for over Rs. 900 due on a 
bond; on 8bh July 1932 Laxmibai applied 
for attachment before judgment of the 
decree obtained by Ramchandra, and on 
17th July the decree was attached; an 
objection by the plaintiff to the attach, 
ment was dismissed. Laxmibai pleaded in 
the usual way that the transfer of the 
decree was “bogus and fraudulent.” I am 
not sure how far the parties or the lower 
Courts really appreciated the meaning of 
these terms. In a case of this sort, it is open, 
to the person impugning the transfer to 
allege either that the transfer was o, sham 
transaction executed without consideration 
and not intended to take effect or that it 
was a transaction executed for considera- 
tion and intended to take effect but made 
in order to defraud the creditors of the 
transferor by taking the property out of 
their reach. In this Court the controversy 
has centred mainly about whether there 
was consideration or not. The considera¬ 
tion consisted of three principal items: 
Rs. 1016-10-0 said to have been due, by 
Ramchandra’s brother Babya to the plain, 
tiff Motilal, Rs. 300 said to have been due 
by Ramchandra to Kalyansa, and Rs. 125 
said to have been due by Ramchandra to 
Wardhasa. In the plaintiff’s accounts 
Ramchandra’s account was squared up on 
9th November 1931, i. e. at Diwali, and 
these three items were debited to him and 
Rs. 300 and Rs. 125 were credited, to 
Kalyansa and Wardhasa respectively. 

There is a clear finding of fact that 
Riimchandra’s debts to Kalyansa and War. 
dhasa were fictitious. It has been objected 
that there was no pleading to this effect. 
The defendant Laxmibai denied the consi.: 
deration for the transfer and pleaded that 
the transfer was “bogus and fraudulent." 

It was. clearly understood by the plaintiff 
, that he had to prove the consideration for 
the transfer! and no objection on this 
ground waa taken either in the' lower 
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Appellate Court or even in the memoran- 
dum of appeal in this Court. The lower 
Appellate Court’s finding has been chal¬ 
lenged on the ground that Wardhasa was 
wrongly disbelieved because he said that 
Ramchandra borrowed Rs. 125 from him 
in Adhik Asarh of Sarabat 1987. The 
lower Appellate Court stated that there 
was no Adhik Asarh in Sambat 1987, and 
according to the calendar that is strictly 
correct. It seems however that by Sambat 
1987 the witness meant the year ending in 
Diwali 1931 i. e. Sambat 1987-1988. It 
is however clear that the lower Appellate 
Court would have come to the same con. 
elusion in any case, and I think that the 
grounds given by it for believing that these 
item? were never borrowed are sound. 
That finding of fact must therefore be 
upheld. 

The next item is Rs. 1016-10.0 owed by 
Ramchandra’s brother Babya to the plain, 
tiff. There is a finding, which is not chal. 
lenged: that Ramchandra and Babya, 
neither of whom was examined, were sepa. 
rate. The khata, on which Rs. 1016.10.0 
wa.s due, was maintained in the name of 
Babya alone and the plaintiff' contended that 
Ramchandra was liable for this amount on 
the ground that they were joint. There 
was no good reason why Ramchandra 
should agree to accept liability for his 
brother’s debts when he owed money him¬ 
self. The lower Appellate Court has 
remarked that the entry in the plaintiff’s 
accounts could have been made'at any time 
and it is curious that the plaintiff on 9th 
November 1931 should have agreed to pay 
off Kalyansa and Wardhasa as at that time 
Ramchandra had not obtained his decree 
and was apparently not in a position to 
pay his debts. There is no clear finding 
how far the transfer in suit was for consi¬ 
deration. The lower Appellate Court 
remarked that part of the consideration 
may be genuine but it is clear that the 
intention of the parties to the document 
was to put the decree out of the reach of 
creditors. 

Now it is open to one creditor to take all 
jhis debtor’s property and so defeat the 
claims of other creditors, if he can do so, 
and such a transfer, if really made for con¬ 
sideration cannot be set aside under S. 53, 
T, P. Act: see I L R 1937 Nag 291^ and 


1. KaBtarchand v. Wazir Begam, (1937) 24 A I R 
sNag 1=167 I 0 48=1 L R 1937 Nag 291. 


27 N L R 382" based on 43 Cal 521.^ Such 
a transaction can be challenged only in 
insolvency proceedings. Here however there 
is a finding that there was an arrangement 
between Ramchandra and the plaintiff, in 
w hose employment he was that Ramchandra 
should pay off his brother’s debt to the 
plaintiff in preference to his own debt to 
Laxmibai. It therefore follows that the 
plaintiff was not the creditor of Ramchan. 
dra, for, two of the items were fictitious, 
one item was a debt due by somebody else, 
and the rest of the consideration was 
absorbed by the expenses of executing the 
document. The result was that Ramchan. 
dra’s property was placed beyond the 
reach of his creditors and the transaction 
therefore falls within the ambit of the 
principle contained in S. 53, T. P. Act. In 
the circumstances the plaintiff clearly can¬ 
not claim to be a transferee in good faith. 
The Lahore High Court in 12 Lah 194^ held 
that a transaction of this sort is wholly 
void if part of the consideration was non- 
existent and the object of it was to defraud 
the creditors and with that I respectfully 
agree. The transaction must tllerefore be 
set aside. It has been contended that 
S. 53 applies only to immovable property, 
and that it has no application to moveable 
property. In 10 Cal 616“ the Privy Coun. 
cil held that : 

Whether or not Statute 13 Eliz , Ch. 5, by 
which all covinous conveyances, gifts and aliena¬ 
tions of lands or goods whereby creditors might 
be in anywise defrauded of their just rights are 
declared to be void is more than declaratory of the 
Common law, so fat as it avoids transactions 
intended to defraud creditors, there seems to be no 
doubt that its principles and the principles of the 
Common law for avoiding fraudulent conveyances 
have been given effect to by the High Courts of 
India and have properly guided their decisions in 
administering law according to equity and good 
conscience. 


Id that case the transfer was one of 
immovable property before the Transfer of 
Property Act had become law, but that 
principle has been applied to transfers of 
moveable property in 30 Mad 6.® which 


2. Uttamrao v. Gangaram, (1932) 19 A I R Nag 
33=136 I C 237=27 N L R 382. 

S. Mnsahar Sahu v. L. Hakim Lai, (1915) 2 
A I R P C 115=32 I C 343=43 I A 104=43 
Cal 521 (P C). 

4. Madan Gopal v. Lehri Mal-Janki Das, (1930) 
17 A I R Lah 1027=130 I C 62=12 Lah 194 
=31 P L R 775. 


5. Abdul Hye v. Mir Mohammad Mo 2 iaffar HoS' 
sein, (1884) 10 Cal 616=111 A 10=4 Sar 60( 
(P C). 


6. Chindambaram Chettiar v. Sami Aiyar, (1907) 
30 Mad 6=16 M L J 427. 
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■was affirmed in 37 Mad 227^ and in 9 
Bang 614.® No decision to the contrary 
has been cited, and I have no doubt that 
the principle contained in S. 53 applies to 
transfers of moveable property. The appeal 
therefore fails and is dismissed with costs. 
Counsel’s fee Es. 30. 

v.b./r.k. Appeal dismissed. 

7. Chicdambaram Chettiac v. Srinivasa Sastrial 
(I91i) 1 A I R P C 137=23 I C 7U=37 Mad 
227 (P C). 

6. Ah Poon V. Hoe Lai Pat, (1932) 19 A I R 
Rang 13=135 I C 641=9 Rang 614. 
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Vivian Bose J. 

Batilal Anant Prasad Chatlarpure — 
Plaintiff — Applicant. 

V. 

Pajaram Ganoba Sonar and another — 
Defendants — Non-applicants. 

Civil Revn. No. 767 of 1936, Decided on 
11th October 1937, from decree of Addl. 
Judge, Small Cause Court, Amraoti, D/. 
14th September 1936. 

C. P. Debt Conciliation Act (2 of 1933), 
S. 9 (3)—Order under, excluding mortgage 
deed from evidence in luit by creditor—Order, 
though effectually precludes suit upon mortgage, 
does not invalidate mortgage transaction—Cre¬ 
ditor cannot fall back on original consideration. 

The effect of an order under S. 9 (3). U not to 
invalidate the transaction but merely to shut out 
certain documents from evidence. Where therefore 
an order is made under S. 9 (3) excluding a mort* 
gage deed from evidence in any suit by the credi¬ 
tor, the order though effectually precludes a suit 
on mortgage does not invalidate the mortgage but 
■keeps it alive. Hence the creditor cannot fall back 
upon original consideration and sue on that cause 
of action. [P 261 0 2 ; P 252 0 1) 

A. R. Kulkarni and M. B. Kinkhede — 

for Applicant. 

K. V. Brahma — for Non-applicants. 

OrdOF* The defendants borrowed 
Re. 360 from the plaintiff-applicant on the 
etrength of a promissory note dated 10th 
April 1933. On 19th April 1933, they 
mortgaged some of their property, also to 
the plaintiff, and included the amount due 
on the promissory note as part of the con. 
eideratioQ. In 1935 the defendants applied 
to the Debt Conciliation Board, Amraoti, 
for the conciliation of their debts inolnding 
those due to the plaintiff. The defendants 
were given time to produce their mortgage 
deed but did not do so. Consequently the 
Board passed an order under B. 9 (3), 0. P. 
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Debt Conciliation Act, 1933, declaring that 
the document was not to be receivable in 
evidence. The applicant applied for review 
of this order and then produced thepromis. 
sory note as well as the mortgage deed. 
But the Debt Conciliation Officer rejected 
the application and also passed an order 
stating that the promissory note was not to 
be receivable in evidence either. The effect 
of these orders is that neither of these 
documents can now be received in evidence. 
Under S. 9 (l) of the Act every creditor 
submitting a statement of the debts owed 
to him has at the same time to produce all 
documents on which he relies in support of 
his claim. The promissory note was rele. 
vant to prove the consideration for the 
mortgage, or to be more accurate, a part of 
it. Therefore it should have been produced 
when the statement was submitted. As it 
was not produced the Debt Conciliation 
Officer had power to act under S. 9 (3) and 
since he has done so the effect of his order 
is to exclude both the mortgage deed and 
the promissory note from evidence in any 
suit brought by the creditor against the 
debtor. That order cannot be challenged 
here. 

That effectually precludes a suit upon 
the mortgage and also precludes a suit 
upon the promissory note assuming such a 
suit would lie. But the creditor, who is 
the plaintiff applicant here, state.s that he 
need not rely on either of these documents 
and that he has the option of falling back 
upon the original debt and suing upon that 
cause of action. The question is whether 
he can do so. First of all it is to be 
observed that the Debt Conciliation Act 
does not extinguish the liability in such 
circumstances: all it says is that these 
documents shall not be receivable in evi¬ 
dence. Therefore the matter has to be 
decided under the general law. It is well 
settled, at any rate bo far as this Court is 
concerned, that if a plaintiff’s claim upon a 
promissory note fails he can usually fall 
back upon the original consideration and 
sue upon that provided it is otherwise open 
to him to do so. Will this rule apply 
equally to a mortgage? In my opinion it 
might in certain cases where the mortgage 
fails as a mortgage but as I view the law it 
cannot so long as the mortgage is still alive. 
Under S. 68, T- P. Act, the mortgagee has 
a right to sue for the mortgage money only 
in the cases specified thereunder and in no 
others*'. One of those oases is when 
the mortgagor binds himself to repay the 
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money. But that can only be ascertained 
by reading the deed itself and if for any 
reason the deed is excluded from evidence 
then under S. 91, Evidence Act, no extra¬ 
neous evidence can be given of its terms. 
|None of the other conditions mentioned in 
that section obtain here and so, in my 
opinion, the mortgagee’s only remedy is on 
his mortgage. 

If the mortgage deed had been invalid 
or shut out from consideration only for a 
particular purpose and left intact for all 
collateral purposes, as in S. 49, Registra- 
tion Act, it is possible that other conside. 
rations would apply, but as I have said 
the effect of an order under S. 9 (3), Debt 
Conciliation Act, is not to invalidate the 
transaction but merely to shut out certain 
documents from evidence. Therefore so 
long as the mortgage is in being as a mort¬ 
gage it is clear the rights and liabilities of 
the parties must be worked out on the 
basis of the mortgage and of nothing else. 
I can conceive of cases where when the 
later transaction fails or becomes inopera¬ 
tive or is held not to bind the mortgagor 
the former is revived. That is what 
occurred in 39 All 178.^ Their Lordships 
of the Privy Council remarked that when 
the mortgagor bad successfully resisted a 
claim on the mortgage on the ground that 
the mortgage did not bind him he could 
notin a subsequent suit based on an original 
consideration be allowed to claim the bene¬ 
fit of that mortgage as a release from the 
prior transaction : naturally not; if the 
mortgage was inoperative against the mort¬ 
gagor it was so for all purposes. It could 
not both be in being and yet not be in 
being so far as he is concerned. But that 
is not the case here. It has never been 
the case of the defendants that the mort- 
gage was not valid or that it did not bind 
them; nor has it been so found, nor is the 
effect of an order under S. 9 (2) to invali. 
date the transaction. Another decision 
along those lines is to be found in 59 Mad 
44,^ where it was contended that a mort¬ 
gage bad been extinguished by a subsequent 
sale deed. It turned out on investigation 
that the sale deed had become inoperative 
so far as the shares in suit were concerned 
and 80 the plaintiff was allowed to fall 

1. Har Chandi Lai v. Sheoraj Singh. (1916) 3 

A I R P C 68=39 I 0 343=44 I A C0=39 A11 

178 (P C). 

2. Polayya Dora v. Anantha Patro, (1936) 23 

AIR Mad 61=160 I C 757=59 Mad 44=69 

ML J 903. 


back on the earlier transaction. But the 
learned Judges remarked at page 48 that : 

It Is true that a party cannot rely on a later 
transaction and keep it valid for some purpose and 
also fall back on the earlier transaction, 

I would add to this that it is not open to 
a party to a contract to destroy it by some 
unilateral act on his part. If his opponent 
does so and he exercises his option of 
avoiding it that of course is another matter 
and so also if the law avoids it for him or 
renders it inoperative, but so long as the 
later contract is alive and in full force it is 
impossiljle to allow the party to it to 
ignore it and fall back upon an earlier 
transaction simply because it suits him to 
do so. I respectfully agree with the deci- 
sioD in 63 Cal 194^ on this point. The 
mere failure of the other side to carry out 
his undertaking on the second contract 
does not destroy it and so unless the second 
contract expressly or impliedly makes it 
a part of the bargain that this in itself 
will give the plaintiff a right to fall back 
upon an earlier transaction which the 
later replaces and discharges he cannot do 
so. The position is entirely different when 
the later contract ceases to exist as a con. 
tract whatever the reasons. 

I am not drawing any distinction bet¬ 
ween a contract of mortgage and one on 
a promissory note except in so far as S. 68, 
T. P. Act, makes a difference. The general 
rule is the same in all classes of cases. In 
the rulings dealing with promissory notes 
it is to be observed that the documents 
sued on were ineffective or inoperative for 
one reason or another; that is to say that 
they did not at the date of suit constitute 
legally valid contracts. Thus in 29 N L R 
131 the note was improperly stamped and 
therefore w’as incapable under the law of 
effecting the contract it purported to bring 
into being. In 27 N L R 327® the instru- 
ment was incapable of negotiation and so 
was ineffective to bring into” being the 
contract upon which the plaintiff sued. In 
6 N L R 125® the note was subsequently 
dishonoured by the defendant, which meane 
that the defendant refused to treat the 
document as a valid contract. As I have 

3. Brijmolian v. ^lahabeer, (1935) 63 Cal 194= 

166 I C 781=40 OWN 808. 

4. Lai Bahadur Singh v. Gulam Yasin, (1933) 

20 A I R Nag 57=144 I C 745=29 N L R 

131. 

5. Gulabgir v. Nathmal, (1932) 19 A I R Nag 23 

=137 I C 33=27 N L R 327. 

6. Goknldas t. Parmanand, (1910) 6 N L B 125 
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said if a party to the contract repudiates 
it the other side has the option of rescind, 
ing it and in any case when the matter 
comes to Court the party at fault would 
not be allowed both to affirm and disaffirm. 
It is unnecessary to pursue this any fur- 
thor. 

So far as this particular case is concerned 
another consideration also arises. It is the 
object of the Debt Conciliation Act to effect 
.a settlement between a debtor and his 
creditors so that the debtor can start afresh 
and the creditors be paid rateably. It is 
desirable that such settlements should be 
effected as speedily as possible and so some¬ 
what drastic provisions have been inserted 
in the Act. If a creditor was allosved to 
evade them by the simple process of 
refusing to produce his documents it would 
render these provisions largely nugatory. 
Of course the Act has to be construed 
according to its tenor and the fact that 
undesirable consequences that might ensue 
cannot be allowed to influence the plain 
meaning of unambiguous provision, but 
•Courts are naturally reluctant to bring 
about such a result unless forced to do so. 
The decision of the lower Court is right 
and the application is dismissed with costs. 
Counsel’s fee Es. 25. 

d.s./r.k. Application dismissed. 
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Stone 0. J. and Poranik J. 

Ganeshprasad Bhadelal Baniya and 
another — Defendants 1 and 2 —Ap. 
pellants. 

V. 

Bhaiyalal Gillelal Agarwal, Plaintiff 
and another, Defendant 3 — Res¬ 
pondents. 

Second Appeal No. 639 of 1935, Decided 
on 16th September 1937, from appellate 
decree of Dist. Judge, Jubbulpore, D/. 3rd 
September 1936. 

Transfer of Property Act (1882), S. 54 — 
Date on which ssJe takes effect is date of execu¬ 
tion and not date of registration of instrument 
~~ Sale of property under managment of Col¬ 
lector under Seh. 3, Ciril P. C., without written 
permission of CoDoctor is nullity — Sale dees 
not become valid merely because instrument of 
■ale is registered on date when property has 
•ceased to be under management of Collector. 

In case of a sale, as In the ease of gift, the data 
CQ whloh the transfer takes effect is the date of 
the Instrument and not the date of the reglatra* 
4ton of the Instroment. [P 958 0 9] 
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Where, therefore a sale is effected of propertv 
which is under the Collector’s management under 
Sch. 3, Civil P. C., without the written permis¬ 
sion of the Collector, such a sale is a nullity and 
the fact that the property has ceased to be under 
the management of the Collector on the date on 
which the instrument of sale is registered will not; 
render the sale valid. The nullity cannot be turn¬ 
ed into an effective transfer simply by registration 
of an ineffective transfer at a date after the Col¬ 
lector has ceased to function AIR 1027 P C 12; 
AIR 192S PC 86 and AIR lOlS P C 168 Foil. 

[P 254 Cl] 

M. R. Bobde — for Appellants. 

E. !M. Joshi — for Respondent Xo. 1. 

Judgment. This second appeal raises 
a point of law that can be shortly stated. 
A sale was effected on the 23rd August 
1933 on which date the sale deed was esa- 
cuted. That sale deed was registered on 
26bh August 1933. On the 23rd, but not on 
the 26th, August the property was under 
the Collector’s management, and accor- 
dingly, Para. 11, Sch. 3, Civil P. C. applied. 
The subject-matter of the sale was accor- 
dingly property which the judgment-debtor 
was unable to alienate without the written 
permission of the Collector. Admittedly, 
no written permission was given. The sale 
on 23rd August 1933 without the Collec. 
tor’s permission was a nullity. The learned 
Judge held, however, that the date of the 
transfer was not the date of the sale but 
was the date of the registration, and there, 
fore took place on a date when no permis- 
sion was required. That view was, for a 
long time, held by several of the High 
Courts in India, but it is no longer tenable 
since the decisions of the Privy Council in 
50 Mad 193^ and 52 Bom 313.^ Those 
decisions, it is true, relate to gifts, but wa 
see no way of distinguishing sales. Both 
under S. 123 and S. 54, T. P. Act the tran.j 
sactioD, in one case of gift and in the otheri 
case of sale, is stated to be capable of being; 
made only by a registered instrument.; 
Nevertheless, their Lordships of the Judi-; 
cial Committee have decided, bearing in 
mind in particular 8. 47, Registration Act,| 
that the date on which the transfer takes 
effect is the date of the instrument. Tbeir< 
Lordships express themselves at pp. 199 
and 200 of 50 Mad as follows : 

They are unable to eee bow the provision of 
S. 193, Transfer of Property Act can be reconciled 

1. Ealyanasnndaram Pillai v. Kamppa Moop- 
panar, (1927) 14 A I B P 0 49—100 I 0 105= 

64 I A 89 = 50 Mad 198 (P C). 

9. Venkatasnbba Shrioivas. v. Subba Rama, 
(1998) 16 A I B P 0 86 = 109 1 C 867 = 52 
Bom 818 (P C). 
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with S. 47, Registration Act, except upon the view 
that, while registration is a necessary solemnity in 
order to the enforcement of a gift ,'of immovable 
property, it does not suspend the gift until regis* 
tration actually takes place. 

Doubtless difficulties may arise in cases of 
insolvency as was pointed out in AIR1935 
Lah 565.^ As to the way to resolve those 
difliculties, that can be dealt with when 
the point arises. If the sale is not post¬ 
poned until registration then, in this case, 
there was an attempted alienation on 23rd 
of August. That alienation was a nullity : 
14 N L R 181.'* That nullity cannot be 
turned into an effective transfer simply by 
registration of an ineffective transfer at a 
date after the Collector had ceased to func. 
tion. In our opinion therefore the appeal 
succeeds with costs, and the trial Court’s 
decree is restored. 

R.m./r.K. Appeal allowed. 

3. Lakhmi Chand v. Kesho Ram, (1935) 22 A I R 

Lah 665=158 I C 220 = 38 P L R 191 = 16 
Lah 735 (F B). 

4. GaurishankarBalmukundv. Chinumiya, (1918) 

5 A I R P C 168=48 I C 312=14 N L R 181 
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Vivian Bose J. 

Kalyanji Kuwarji — Plaintiff — 

Applicant. 

V. 

Tirkaram Sheolal and others — 
Defendants — Non. applicants. 

Civil Revn. No. 229 of 193G, Decided on 
Slst August 1937, from order of 4th Addl. 
Dist. Judge, Akola, D/. 27th January 1936. 

(a) Principal and Agent—A<;counts—Suit for 
— Suit arises only if parties are in Aduciary 
relationship. 

A suit for account is founded on the right of the 
plaintiff to receive an accounting from the other 
party. Such a right can only arise if the parties 
are in a fiduciary relationship to each other. 

CP 255 0 1. 2] 

(b) Contract Act (1872), S. 182 — Commis¬ 
sion agent—How far agent within S. 182. 

Commission agents are agents within S. 182 but 
are not agents pure and simple. They are agents 
upto a point and to that extent they stand in a 
position of active confidence towards their princi¬ 
pals, but beyond that they are not agents in the 
real sense of the term and the relationship bet. 
ween the parties from then on is one of debtor and 
creditor ; 43 L T 171; (l$7l) L R 6 Ch 397 and 

30 Bom 205, Foil. [P 255 C 2] 

(c) Contract Act (1872), Ss. 182 to 238 — 
Act is not exhaustive regarding law of agency. 

The Contract Act does not draw fine distinction 
between different classes of agents, but the Act is 
not exhaustive and so far as the law relating to 


agency is concerned, it merely lays down general 
principles in wide and general terms. [P 255 C 2) 

(d) Contract Act (1872), S. 182—Definition 
is very wide. 

Definition of agent given in S. 182 is virr wide 
and embraces a servant pure aud simple. All the 
agents therefore cannot be placed in the same cate* 
gory. [P 255 C 2] 

(e) Contract Act (1872), S. 182 — Commis¬ 
sion agent receiving goods as such and then 
selling them—He is agent up to date of sale — 
His position after that depends on his autho¬ 
rity to sell in his name and pass valid title in 
his own right. 

Where a person receives goods from anseber as a 
commission agent aud then sells them foe him, 
he is an agent up to a certain point that is up to 
the date of the sale. Thereafter whether be still 
continues as an agent or the relationship is that 
of a debtor aud creditor depends on whether the 
commission agent when he sells has authority to 
sell in his own name and whether he has autho* 
rity in his own right to pass a valid title. If 
he has authority to sell and also authority to 
pass a valid title in his own right, he is acting as 
a principal fis-a-tis the purchasers and not 
merely as an agent aud therefore from that point 
on, he is debtor of the erstwhile principal and not 
merely an agent. Whether this is so or not must 
depend on facts in each particular case. (^25601} 

(f) Evidence—Account books — Accounting 
no part of cause of action — Omission to pro¬ 
duce account books—E^ect of. 

Although accounting qua accounting is not a 
part of the cause of action in a suit, omissicu to 
produce accounts by a defendant, even though the 
burden wore on the plaintiff may lu conceivable 
circumstances prove fatal to the defendant : A J R 
1917 PC 6, Ref. [P 256 C 2l 

W. B. Pendharkar — for Applicant. 

V. K. Eajwade — for Non-applicants. 

Order, — The only question for deter¬ 
mination in this revision is whether the 
Khamgaon Court has jurisdiction to try 
the present case. Both the lower Courts 
hold it has not. The plaintiff is a merchant 
who deals in the purchase and sale of grain 
and cotton seed. The defendants who re¬ 
side and carry on business at Sonpat in 
the Punjab are also merchants who act as 
commission agents in respect of these 
commodities. When one of the plaintiff’s 
agents, Hokarmal, was at Sonpat he entered 
into an agreement with the defendants at 
Sonpat on behalf of his principal for the 
sale of grain and cotton seed. The arrange¬ 
ment was this : the plaintiff was to send the 
defendants consignments of these goods 
from time to time from Khamgaon; the 
defendants were to keep these goods with 
them and await instructions from the 
plaintiff about the sale; then as soon as 
the plaintiff gave them the word they were 
to sell and in due course hand over the 
sale proceeds to the plaintiff less their 
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commission charges : the money however 
was nob to be paid at Khamgaon but at 
Delhi. These are the facts found by the 
Appellate Court and must of course be 
accepted here. They are not disputed 
except as regards the place of payment. As 
regards that the method of payment was 
this: The defendants wore to send the 
plaintiff accounts from time bo time of the 
various sales made by them. The plaintiff 
was then to draw hundis on one Thakurdas 
of Delhi and the defendants guaranteed 
that Thakurdas would honour these hundis. 
Of course the question arises whether this 


was payment to the plaintiff at Khamgaon 
or at Delhi. The plaintiff admitted that 
he had to bear the commission charges on 
the hundis and so it is clear that the nett 
amount which he actually received was 
not the full amount due from the defen. 
dants but that sum less the commission 
charges on the hundis. The lower Courts 
deduce from this that Thakurdas was 
acting as the plaintiff’s agent for the pur. 
poses of receiving these payments and 
therefore held that the payment was to be 
at Delhi. This conclusion is eminently 
reasonable and cannot be questioned in 
revision. So far as delivery is concerned it 
was clearly to be at Sonpat. The plaintiff 
engaged the defendants to sell these goods 
for him and of course the defendants could 
not do this until they actually received 
the goods; indeed according to the plaint, 
the contract was that the goods were not 

^ plaintiff gave permission; 

tiu then, they were to be stored by the 
defendants. Therefore we have the posi- 
here that the defendants reside at 
oonpat, that the contract was made at 
TOnpat, that delivery was to be at Sonpat, 
that the sales were to be effected at or 
rom TOnpat and that the money was to 
M paid at Delhi. None of these ingre. 
aients invest the Court at Khamgaon with 
jurisdiction. Then is there anything else 
which does ? To determine that we must 
first ascertain the nature of the suit. 

The defendants, as I have said, were 
employed by the plaintiff to sell goods for 
them os commission agents and so at first 
sight would appear to come within the 
definition of agent given in 8.182, Contract 
Act. In that event the suit would of 
course be by a principal against his agent, 
and at one time I thought it was a suit for 
accounts, at any rate, so far as the pri. 
mary relief is ooncem^. If that were so, 
then the place where the aooounts were to be 


rendered would be an important ingr 0 <.lienb 
in the cause of action, for a suit for accouutsj 
is naturally founded on the right of the 
plaintiff to receive an accounting from the' 
other party. But such a right can only' 
arise if the parties are in a fiduciary rela. 
tionship to each other. Commission agents, 
are of course agents up to a point and to^ 
that extent they stand in a position o^; 
active confidence towards their principals,: 
but beyond that they are not agents in the 
real sense of the term and the relationship! 
between the parties from then on is one' 
of debtor and creditor. This distinction is-' 
to be found in Blackwood Wright’s Princi¬ 
pal and Agent, page 123 : 

A commission agent is not bound to keep sepa¬ 
rate accounts at his banker’s for he is not a fidu¬ 
ciary agent, and the moneys he receives are his 
own; since, by custom of tmde, he is only liable 
as debtor to his employer for the amount received, 
and he often makes advance.s in anticipation of 
receiving the proceeds of the sale. 

The learned author then quotes a pas¬ 
sage from the judgment of Jessel, U. R. 
in (1881) 43 L T 171.^ T’^nfortunately 
the re^rt is not available here and so I 
am obliged to rely upon this extract from 
the judgment as reproduced in Blackwood 
Wright’s book : 

A commission agent is liable to tho consignor of 
the goods for the amount received, and ' in the 
ordinary course of business he makes advances to 
the consignor, for which he charges interest and 
debits himself with the amount received wheu 
they are received and credits himself with interest 
on the other side of the account ; so that the reat 
transaction between the parties is for the consignor 
to tr^t such consignee as creditor for his advances 
and interest and to regard him as debtor for the 
amount received and interest. 

Similar remarks founded on the same 
case are to be found in Bowsfcead on Agency, 
8 th Edn., p. 152 and also in Story on 
Agency, p. 305. The Contract Act, it is 
true, does not draw this fine distinction 
between different classes of agents but thej 
Act is not exhaustive and so far as this parti 
of the law is concerned it merely lays down 
general principles in wide and general 
terms. For instance the definition of agent 
given in 8. 182 is wide enough to embrace 
a servant pure and simple, even a casual 
employee ; a man who is engaged by me in 
the streets to black my boots ; but it can¬ 
not for a moment be contended that they 
are therefore all to be placed in the same 
category; also in any case, I am of opinion, 
that, so far as the sales in this case are con. 
cerned, the defendants were not acting on 
behalf of the plaintiff but on behalf of 


1. Kirkham t. P««1. (1681) 48 L T 171. 
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themselves. The intention was that the 
plaintiff would look to the commission 
agents and the commission agents to the 
persons to whom they sold. No privity of 
contract was intended to be established 
between the plaintiff and the purchasers as 
^vould have been the case in a case of agency 
pure and simple. 

' The fact that a person who receives 
.goods from another as a commission agent 
and then sells them for him may be an 
agent up to a certain point, that is up to 
the date of the sale, and thereafter be a 
debtor pure and simple was recognized bv 
Mellish, L. J. in (1871) 6 Ch 397.- This 
principle was applied to India in the case 
of pakka adats by Sir Lawrence Jenkins 
C. J. in 30 Bom 205* at p. 217. Story has 
.collected a number of similar instances in 
bis Work on Agency, p. 200. In my opi. 
nion the same rule applies hero. Of course 
this must not be carried too far. I am not 
laying down any general principle. I am 
confining myself strictly to the facts which 
arise in this case. The test to my mind is 
this ; does the commission agent when he 
sells have authority to sell in his own 
name ? Has ho authority in his own right 
to pass a valid title ? If he has then he is 
acting as a principal vis-a.vis the purcha. 
sers and not merely as an agent and there, 
fore from that point on he is a debtor of 
his erstwhile principal and not merely an 
agent. Whether this is so or not must of 
course depend upon the facts in each parti¬ 
cular case. It may be that these terms 
■will be found to exist in most commission 
agency cases, but again there may be cases 
in which they are absent and in which the 
relation of principal and agent continues to 
the end. Therefore my observations must 
not be carried beyond the facts of this case. 

So far as this case is concerned, we know 
that the plaintiff and the defendants are 
both merchants each dealing in the same 
commodities. We also know that commis- 
sion agents in general deal with a largo 
number of what I may call principals scat¬ 
tered throughout India and sometimes ah- 
road. It can hardly be supposed that the 
customers who come to their shops, say in 
Sonpab as here, for purchasing a given 
quantity of cotton seed or grain look beyond 
them to these other persons resident else- 

2. Ex parte White ; la re Nevill.^Jourdain Co., 
(1871) 6 Oh 397=40 L J Bk 73=24 L T 45= 
19 W R 488. 

8. Bhagwandas v. Kanjl, (1906) 30 Bom 205=7 
Bom L R 611. 
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where or deal with them otherwise than as 
principals in their own behalf. A customer 
in such circumstances can scarcely be ex- 
pecbed to ask or know or even care who is 
the owner of each handful of grain he pur¬ 
chases ; in fact, it may well be that the 
commission agents themselves do not know 
once they have bought the grain from their 
godowDS and mixed it with other stock 
which is being retailed in their shops ; nor 
would the principals care who these pur. 
chasers are. Their contracts are with the 
commission agents and ordinarily no privity 
is established between the principals and 
the ultimate purchasers. In general there 
is nothing to prevent these commission 
agents from purchasing the commodities 
themselves at the price named by their 
principals and then selling thereafter at a 
profit to themselves. This profit they 
would be entitled to retain. A mere agent 
could not do that. Looking then to the 
general dealing between the parties in this 
case, looking to the fact that these condi- 
tions are the usual conditions upon which 
commission agents operate and to the fact 
that the defendants were themselves grain 
and seed merchants actually running a 
shop, I am clear that the understanding 
between the parties was that the defen. 
dants were to sell the grain and cotton 
seed in their own right and be responsible 
to the plaintiff as debtors for the sale-pro- 
ceeds less their agency charges. 

Once that is accej^ted, then the relation¬ 
ship of principal and agent ceases and the 
plaintiff's right to claim an accounting as a 
principal against his agent goes. In that 
case the accounting qua accounting is no 
part of the cause of action. I do not say 
that it is relevant. I do not say that the 
defendants would not fail if they omitted 
to produce their accounts. They might in 
conceivable circumstances, even if the 
burden were on the plaintiff, though, of 
course, I say nothihg about that here : see 
40 Mad 402* at p. 408. Bub all that would 
merely be a matter of proof. It would not 
constitute a material part of the cause of 
action. It follows from this that the lower 
Courts hare decided the case aright. The 
Kbamgaon Court has no jurisdiction. The 
application is therefore dismissed with 
costs. Counsel’s fee Bs. 30. 

V.b./r.k. Application dismissed. 

4. Marugesam Pillai v. Gnana Sambandha Pan* 
dara Sannadhi, (1917) 4 A I R P 0 6=39 1 0 
659=44 1 A 98=40 Mad 402 (P 0). 
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V. 

Mohanlal Madangopal Marivari — 

Defendant 2 — Respondent. 

Second Appeal No. l.Bof 1935, Decided 
on 2ist October 1937, from appellate 
decree of Dist. Judge, Amraoti, D/- 4th 
October 1934. 

sjs Transfer of Property Act (1882), S. 55 
( 1 ) (g) and sub-f. ( 2 )—A mortgaging to R and 
subsequently to P by way of second mortgage 
—P assigning to G—R suing A without im¬ 
pleading P or G and obtaining foreclosure 
decree —R selling to X property as free from 
incumbrances—X mortgaging it to Y on same 
understanding — Subsequently G obtaining 
decree in suit on his mortgage —Y held could 
recover damages from R's representative for 
breach of covenant —— Measure of damages 
stated. 

A mortgaged to R and subsequently to P by 
way of second mortgage. P assigned to (!. Later 
on, R sued .4 without impleading P or G and 
obtained a foreclosure decree and then sold to X 
as a property free from incumbrances. X mort- 
■gaged it to Y also as unincumbered estate. Subse¬ 
quently G sued on his mortgage and obtained a 
decree. The question was whether Y the mort¬ 
gagee of X was entitled to pursue the remedy 
which X had against his vendor P on the cove¬ 
nant for freedom from incumbrance : 

Beld that the question was to be decided 
according to the principle of S. 55 because what 
the Court was concerned with was the rights not 
of a mortgagee but of a person against not a mort- 
pgpr but a vendor. Linking up sub-s. (2) clause 
TOginning the benefit of the contract men¬ 
tioned in this rule •' with sub-section (1) (a) R 
must bo deemed to have contracted with X that 
ho had ^wor to transfer and that the property 

was free from incumbrances. The benefit of this 

contra^ passed to Y, the mortgagee from X, and 
henoe y could recover damages for the breach of 
the covenant from the representative of P who 
was primarily liable to the extent of loss caused 
by the fact that P s mortgage was outstanding in 
the hands of O : AIR 1922 P C 176 Poll 

17 rj / «f tP2580 1. 2 ; P 269C1. 2] 

further that measure ol damages was 
not the amount of the debt for the securing of 
which the property was mortgaged but the value 
of the security But Y had only a part Interest. 
If the value of the subject-matter exceeded the 
debt, Y I claim against P’e representative would 
be limited to his debt, though had X sued P’s 
representative, the liability would be greater If 
the value of the Bubjeot-mattet was less than the 
debt, the damage would be the value of the 
'•ubjeot-matter. [p 359 (3 qj 

M. R. Bobdo, K. B. Tare and W. B. 

Fendharkar — /or Appellant. 

R. N. Padhye — /ot Respondent. 

1988 K/83 & 84 


Judgment. — This case raises a poiufc 
of some interest. There is a somewhat 
complicated title to the property in suit 
which can be stated as follows ; A stands 
for the owners of the subject-matter of a 
mortgage. On 29th April 1913, A mort¬ 
gaged to one Rupram by a registered 
mortgage. At a later date. vi^:. 25th June 
1913, A mortgaged by way of second mort- 
gage to Pratapehand who assigned to 
Godadmal. At a later date, some time in 
1916, Rupram sued the mortgagors A 
without impleading either Godadmal or 
Pratapehand, and obtained a foreclosure 
decree. Possession was obtained on 10th 
December 1917. Rupram sold to defen¬ 
dant 1 on 29th March 1919 and defendant 
1 mortgaged to plaintiff on 27th February 
1922. Rupram has died and his represen- 
tative.in.interest is defendant 2. Godadmal 
sued defendant 2, defendant 1 and plain¬ 
tiff in 1926, when it became known for 
the first time to defendant 2, defendant 1 
and plaintiff that Godadmal had an interest 
in this property. Godadmal obtained a 
decree and the property was lost. The 
property was sold by Rupram to defendant 
1 as a property free from incumbrances 
and was mortgaged by defendant 1 to 
plaintiff as an unincumbered estate. The 
second mortgagee has succeeded in estab¬ 
lishing priority of title and his debt 
exhausts the security. No one disputes 
that on the above facts the plaintiff is 
entitled to a decree against defendant 1 
personally. Such a decree would however 
be infructuous, and the question arises ; 
Is the plaintiff also entitled to pursue 
the remedy which defendant 1 has against 
his vendor on the covenant for freedom 
from incumbrance ? The answer to that 
question turns upon three questions : (1) 
whether the benefit of an implied covenant 
is annexed and incident to, and goes with 
the interest of the implied covenantee ; (2) 
whether, if so, it can be enforced by 
every person in whom that interest in 
whole or in part is vested, and (3) whe. 
ther, assuming the answers to questions 
( 1 ) and (2) are yes, a mortgagee has vested 
in him a part of the implied covenantee’s 
interest. 

The questions find their answer in the 
construction of S. 55, T. P. Act. That 
section, it will be noted, is concerned with 
sales. It was accordingly argued that in 
considering the mortgagee’s rights here 
against bis mortgagor’s vendor we are 
concerned with the rights of a mortgagee 
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and should look not to S. 55, but to Ss. 65, 
66 and 68. For reasons which will appear 
hereafter, we are of the opinion that this is 
not sound. We are concerned with the 
rights, not of a mortgagee, but of a person, 
against not a mortgagor but a vendor. It 
is a “ person ” against a “ vendor ”; not a 
“ mortgagee ” against a “ mortgagor. ” By 
S. 55 (l) (g) a vendor is bound, inter alia, 
(subject to a contract to the contrary, not 
here present) 

to pay all public charges and rent accrued due in 
respect of the property up to the date of the sale, 
the interest on all incumbrances on such property 
due on such date, and, except where the property 
is sold subject to incumbrances, to discharge all 
incumbrances on the property then existing. 

By S. 55 (2), T. P. Act: 

The seller shall he deemed to contract with the 
buyer that the interest which the seller professes 
to transfer to the buyer subsists, and that he has 
power to transfer the same : 

Provided that, where the sale is made by a 
person in a fiduciary character, he shall be deemed 
to contract with the buyer that the seller has 
done no act whereby the property is incumbered, 
or whereby he is hindered from transferring it. 

The benefit of the contract mentioned in this 
rule shall be annexed to, and shall go with the inter* 
est of the transferee as such and may be enforced 
by every person in whom that interest is, for the 
whole or any part thereof, from time to time, 
vested. 

It will be noticed that there is a refer¬ 
ence to “this rule” in sub-s. (2), and it is 
not entirely clear what rule is referred 
to; but it would appear to refer to the 
implied contract mentioned in S. 65 (2) 
and not merely in the proviso. If it were 
the implied contract referred to in the 
proviso that is meant, then the vendor 
here (Rupram) would be deemed to have 
contracted with defendant 1 that he has 
done no act whereby the property is 
incumbered or whereby he is hindered 
from transferring it. In point of fact, Rup. 
ram had done no act incumbering the pro¬ 
perty. The person that had incumbered 
the property was not Rupram but Rup. 
ram’s mortgagors A. It might be an 
interesting question whether under the 
old Conveyancing Act 1881, in England, 
the implied covenant for right to convey 
quiet enjoyment, freedom from incum. 
brance and further assurance, not being 
unqualified covenant amounting to an 
absolute warranty of title, would avail the 
plaintiff against Rupram’s representative 
in interest : see (1893) 1 Ch 523^ at 
pp. 531 et seq. But here the position is 

1. David V. Sabin, 1 Oh 623=62 L J Ch 

347=2 R 342=68 L T 237=41 W R 398. 


fixed by S. 55, T. P. Act, and it becomes 
a question whether one can link up sub- 
s. (2) clause beginning “The benefit of 
the contract mentioned in this rule” with 
sub-s. (l) (g) which does not relate to any 
contract” but details oue of the duties 
imposed on the vendor by the fact that 
he is a vendor and that there is no con¬ 
tract to the contrary. 

In an endeavour to thus link up S. 55 
(l) (g) with the provision annexing the 
implied contract to the interest of the 
transferee, reference was made to A I R 
1922 P C 176.^ There, their Lordships 
of the Judicial Committee observe as 
follows : 

The purchase deed contained the express decla- 
ration that the property was sold free from 
incumbrances and consequently by S. 55 (1) (g), 
6 ub-3. (2) (sic), T. P. Act the vendor must have 
been deemed (sic) to contract with the buyers that 
he had power to transfer the property so sold, and 
consequently that the property was free from 
burdens. 

We do not understand that this conclu¬ 
sion turns upon the fact that there was an 
express covenant in that case. Whether 
expressed or not, the law implies such a 
covenant and in either case the covenant 
has the same weight. The “contract’' 
that is “mentioned in this rule” must be 
either the contract referred to in S. 55 (2) 
or the contract referred to in S. 55 (2) 
proviso both of which contracts are 
implied if not expressed and the express¬ 
ing of them would not alter their effect 
or turn what would be a qualified cove¬ 
nant into an unqualified covenant. 

The observation in A I R 1922 P C 
176" is not obiter. It is the fundamental 
proposition upon which the case turns and 
it is therefore binding on us. Thus, fol-^ 
lowing the Privy Council, we conclude’ 
that Rupram must be deemed to have- 
contracted with defendant 1 that be had| 
power to transfer and that the propertyi 
was free from incumbrances. Does the 
benefit of this contract pass to plaintiff ? 
In view of the above decision of the 
Judicial Committee, we take it that this 
contract, which we are told must be 
deemed to have been made, is the contract? 
referred to in S. 55 (2), i. e., the contract 
“mentioned in the rule”, and it will there¬ 
fore be annexed to and go with “the 
interest of the transferee as such”. If 
that be so, it may be enforced by & 
limited class of persons. Does th at class^ 

2. Nathu Khan v. Burtonath.. (1922) 8 A I ^ 

P 0 176=66 I 0 107 (P C). 
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include a mortgagee from the transferee ? 
The words “as such” will be noted. The 
words “in whom that interest is” are im. 
portant. It is argued that this means that 
the class is restricted to purchasers from 
the purchaser.transferee and does not in¬ 
clude persons whose interest is different 
from that which passes on sale. This, 
however, leaves out of account the words 
“for the whole or any part thereof.” 
Those words are, in the argument, ex. 
plained as meaning “for the whole or any 
part of the subject-matter of the transfer”. 
That however is not their grammatical 
meaning. The words “or any part thereof” 
refer to interest” not to subject-matter. 
The section of the Transfer of Property 
Act is seeking to do what S. 76 of the Law 
of Property Act, 1925, does in England. 
The form of the tsvo Acts, however, is 
different and the English Act appears 
to be, on this point, much more clearly 
drafted. Thero can be no possible doubt the 
Parliament in England, when it legislated 
and used the words “in whom that estate 
or interest is, for the whole or any part 
thereof” meant any part of the estate or 
interest whether that estate or part thereof 
was created by a conveyance by way of 
sale, lease, mortgage, settlement, etc. If 
that estate or interest is split up part going 
to A and part going to B, A or B or both 
may enforce the implied covenant. We 
are accordingly of the opinion that the 
plaintiff can recover from defendant 2. 
There was an attempt made to show that 
the plaintiff’s remedy was barred by limi¬ 
tation. We are of the opinion that there 
is nothing In this. 

It remains to consider the quantum of 
damages. It is said that the plaintiff 
should exhaust his remedy first against 
defendant 1 and should only have a decree 
for the difference between what he re- 
covers and what his debt is. It is also said 
that plaintiff should, immediately ho knew 
of the existence of the outstanding mort. 
gage interest, have paid off the moregagees, 
without incurring any costs and the amount 
it would have cost him to pay off the 
mortgagee is the measure of bis damage 
which damage should first be recovered 
from defendant 1 and only the deficit from 
defendant 2. It is further urged that the 
most that can be recovered is the value of 
the subject-matter. 

As to the first point, we are of the opi¬ 
nion that defendant 2 is clearly liable to 
defendant 1 under the implied contract. 


ITaintiff, having a part of defeudaut Vs 
interest under his mortgage, can enforce, 
that right. Defendant 2 and not defen¬ 
dant 1 is therefore primarily liable to the 
extent of the loss caused by the fact that 
Pratapehand’s mortgage was outstanding 
in the hands of Godadmal. 

As to the measure of that damage, 
Rupram’s representative was a party to 
the suit brought by Godadmal. ETe allowed 
a foreclosure decree to be passed. Tho 
obligation was upon him under the pro¬ 
visions of S. 55 (l) (g) to pay off that mort- 
gage. He failed to do so and as a result 
the whole property was taken. There has 
thus been a complete loss of the security. 
That is the measure of the loss. That isi 
to say, the measure of loss is not thj 
amount of the debt for the securing ofj 
which this property was mortgaged but 
the value of the security. But plaintiff 
has only a part interest. If thovaliioof 
the subject-matter equals tho debt, there 
is no diOiculty. If the value of tho subject- 
matter exceeds the debt, the plaintiff’s 
claim against defendant 2 will be limited 
to his debt, though, had defendant i sued 
defendant 2, the liability would be greater.: 
If the value of the subject-matter is less] 
than the debt, the damage will bo thoi 
value of the subject-matter. If this can* 
be agreed, well and good; if not, there 
must be a remand for the purpose of ascer¬ 
taining the damage in accordance with tho 
above observations. The matter can bo 
mentioned this day fortnight when final 
orders or a remand order will be passed as 
the case may bo. No agreement on tho 
question of value. Remanded accordingly. 
Two months 10 days for objections. 

D.S./r.k. Case remanded. 
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Second -Appeals Nos. 22 and 54 of 1935, 
Decided on 22ad October 1937, from ap. 
pellate order of Dist. Judge, Nagpur, D/. 
19tb November 1933. 

Surety — Appeal by judsment-debtor 
asainat decree—Execution stayed on judgment- 
debtor's providing surety for due performance 
of any decree likely to be passed against bim 
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by Appellate Court—Surety using wrong Form 
instead of Form 2, App. G, Sch. 1, Civil P. C. 
— Appeal and second appeal dismissed—Court 
held had power in equity to correct bond 
and direct decree-holdertoproceed first against 
judgment-debtor—Costs of second appeal held 
could not be added to decree amount. 

A judgment-debtor appealed from a decree. 
Pending appeal, execution was stayed on the 
appellant furnishing security for the due perfot- 
rnance of any decree or order that might be passed 
against him by the Appellate Court. There was 
in fact a second appeal. Both the appeals were 
dismissed. The surety for the judgment-debtor 
had, through mistake of some official of the Court, 
used the Form 3 App. G, instead of Form 2. 
App. G, Sch. 1, Civil P. C.: 

Held that owing to the use of a wrong Form 
the document did not correctly represent the con¬ 
tract. Though S. 92, Evidence Act. applied to the 
document, the case being one of palpable error, 
equity sanctioned the admission of evidence to 
expose the error. Moreover as the error and 
negligence was on the pact of some official of the 
Court in using the wrong Form, the Court could 
correct its officer’s error without driving the per- 
sons affected to proceed under S. 31 of the Specific 
Relief Act. 

Held further that on the bond as it stood the 
surety was under no liability at all. The bond 
bad to be corrected before the surety became 
liable. The Court was therefore entitled, while 
correcting the bond, to direct the decree-holder to 
pursue bis remedy first against the judgment- 
debtor before executing the decree against the 
surety. CP 261 C 1] 

Held also that the costs of the second appeal 
could not be added to the decree amount to secure 
which the bond was given : A I R 1919 P C 55, 
Expl. AIR 1935 Lah 21, Dissent. [P 261 0 2 ; 

P 262 0 1] 

G. J. Chati —/or Appellant. 

A. V. Khare —for Respondent 1. 

Judgment. — These second appeals, 
(Second Appeals Nos. 22 of 1935 and 54 of 
1935), the one by the surety, the other by 
the decree.holder, arise out of the same 
order. By the one (S. A. No. 54 of 1935) 
the surety seeks to set aside that part of 
the order appealed from which varied the 
surety bond ; the decree.holder appeals 
(S. A. No. 22 of 1935) against that part 
which directed him to exhaust his reme. 
dies against the judgment-debtor before 
proceeding against the surety and which 
refused to add the costs of second appeal 
to the decree amount to secure which the 
bond was given. The facts are simple. A 
decree having been obtained, the judg. 
ment-debtor appealed. Pending the appeal, 
execution was stayed on the appellant 
furnishing security for the due perfor. 
mance of any decree or order that might 
be passed against him by the Appellate 
Court. There was in fact a second appeal. 
Both appeals were dismissed. 


A. I. R. 

The appropriate form, in such a case, is 
Form 2, Appendix G, Sch. 1, Civil P. C. 
The actual form used and executed by the 
surety is Form 3, Appendix G. That form 
is quite inappropriate. By it the surety 
was obliged to pay if (a) the decree is 
reversed or varied (b) the decree.holder 
fails to (i) restore property taken in execu¬ 
tion or (ii) act in accordance with the 
decree or pay anything payable thereunder. 
That was the bond the surety executed. 
It had the effect of making him a surety 
for the decree.holder. In point of fact, he 
was not asked to be surety for the decree- 
holder. There was no application by a 
decree.holder for execution. There was 
an application by a judgment-debtor for 
stay of execution. It was on the applica¬ 
tion of the judgment-debtor that security 
was ordered. It was in respect of that 
order that this surety executed this secu. 
rity bond. Obviously, such a bond was of 
no force and effect as it stood. The ques- 
tion then arises whether the Court has 
power to alter it. 

It is said that this security bond can be 
fundamentally altered because it is not 
merely a contract but a "step in proce¬ 
dure” wherein a slip has been made which 
slip can be corrected under the slip section 
(S. 153, Civil P. C.), alternatively under 
the inherent power of the Court (S. 151) 
or under S. 152. In 52 Bom 72,^ where 
the Bombay High Court had under con¬ 
sideration the question whether a security 
bond affecting an interest in immovable 
property requires registration, their Lord- 
ships came to the conclusion that a secu. 
rity bond does not require registration 
because it is "a step in the judicial proce¬ 
dure”. (The headnote to that case sug. 
gests that Crump J. alone took that view. 
Marten C. J. however concurred at p. 83.) 
On the other hand in 31 Mad 330^ a 
different conclusion was arrived at. In 
Madras, the practice was (and so far as we 
are aware is) to register such documents. 
We are not prepared to express an opinion 
in this case on this point which has been 
only touched on before us. We are not 
prepared in any event to re-draft this 
security bond unless that could be pro¬ 
perly done on the assumption that this is 
a case of contract in writing where the 

1. Jayappa Lokappa v. Shlvan Gouda Dyaman- 

gouda, (1928) 15 A I B Bom 42 = 107 I C 

710=52 Bom 72=30 Bom L R 19. 

2. Nagaruru Sambayya v. Tangatut Subbayya, 

(1908) 31 Mad 330=3 M L T 317. 
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writing does not correctly state the con¬ 
tract. In this case we consider that there 
has clearly been a mistake made, that 
owing to the use of a wrong form the 
document does not correctly represent the 
contract, that though, as was stated in 
First Appeal No. 18 of 1932, S. 92, Evi¬ 
dence Act applies to this document, this 
being a case of palpable error it falls 
within the observations made in Wood, 
roffe’s Evidence Act (Edn. 9) at p. 663 : 

If some plain and palpable error has crept into 
the written instrument equity formerly, and the 
Courts of Common Law now, sanction the admis¬ 
sion of evidence to expose the error. In such 
cases, especially where recourse is had to equity 
for relief, the extrinsic evidence is not oOered to 
contradict a valid exietiog agreement ; but to 
show that from accident or negligence the instru¬ 
ment in question has never been constituted the 
actual depository of the intention and meaning of 
the parties. 

It is doubtless correct to say that the 
appropriate course to take to correct such 
an instrument is provided for by S. 31 
of the Specific Relief Act. But where, 
as here, the error and negligence is on the 
part, it would seem, of some official of 
the Court in using the wrong form, we 
think that the Court can correct its ofTicer’s 
errors without driving the persons affected 
to expensive litigation. The question then 
will be : "Upon what terms? The learned 
lower Appellate Judge has considered this 
matter and has decided to make the decree- 
holder pursue bis remedy first against the 
judgment-debtor before executing the decree 
against the surety. It is not doubted that 
in a normal case the surety's liability is 
co-extensive with that of the judgment, 
debtor (subject of course to the terms of 
the bond and its pecuniary limits) : AIR 
1933 Nag 287.^ Execution can proceed 
against him, against the judgment.debtor 
or against either : see S. 145, Civil R. C. 
But it is also undoubted that here, as this 
bond stands, the surety is under no lia. 
bility at all. The bond has to be corrected 
before the surety becomes liable. The cor. 
rection is a remedy given by equity and the 
Court giving it can put the person seeking 
it on terms. The lower Appellate Court 
has put him upon terms which are not 
unduly onerous and which in its discretion 
could be imposed. The learned Judge gives 
a reason for doing what he did and it is a 
proper reason. 

The above properly disposes of the 

8. Ooknloband v. Lazmlnarayan, (1938) 20 A IR 
Nag 267=160 1C 686. 


Nagpur 2G1 


whole matter from a practical point of 
view, but it leaves the question outstanding 
of the amount of the liability. The decree, 
holder urged that the bond secured the 
performance of the obligation imposed by 
the decree of the second Appellate Court, 
including the costs incurred up to that 
state and not merely the performance of 
the obligation imposed by the decree passed 
by the first Appellate Court, which, of 
course, only included the costs incurred up 
to that stage. In support of this view 
AIR 1919 P C 55‘ and A I R 1935 Lah 
21® are relied upon. It is said that in the 
former case their Lordships of the Judicial 
Committee decided that a security bond 
given to secure restitution if ordered by the 
Court of the Judicial Commissioner could 
be enforced where the restitution was 
ordered not by that Court but by their 
Lordships of the Judicial Committee. Rely, 
ing on this, it is said, Beckett J. in .\ I R 
1935 Lah 21® held that the surety was not 
merely liable to the extent of the decree 
appealed from l)ut to the extent of the 
decree in its final and enhanced form and 
that here that would include an increased 
burden for costs and would be the decree 
not of the first but of the second Appellate 
Court. 

We are of the opinion that the whole 
argument proceeds on a misunderstanding 
of what their Lordships decided in A I R 
1919 P C 55.^ To understand that case a 
short statement of the steps there taken is 
necessary. The relevant steps are as fol- 
lows ; (l) Judgment of the Subordinate 

Judge decreeing possession in favour of a 
widow, (2) execution sought and security 
ordered by Subordinate Judge to be given 
by decree-holder to secure p.ayment of 
mesne profits if judgment reversed, (3) 
appeal from that order dismissed, (4) secu¬ 
rity given to sefote that “any order that 
might be passed by the Court of the Judi- 
cial Commissioner for Oudh be made bind- 
ing on the surety for the said sum of 
Rs. 1,00,000,” (5) appeal against decree to 
Court of Judicial Commissioner, (6) appeal 
dismissed, (7) appeal to Privy Council, (8) 
decree varied and referred back to Judicial 
Commissioner’s Court for enquiry, (9) 
enquiry remitted to Subordinate Judge, 
(10) report of Subordinate Judge, (11) 


4. Raj Raghufaar Biogb v. Jai Indra, (1919) ^ 
A 1 R P C 66=65 I 0 660=46 I A 228=42 
All 168 =22 O 0 212 (P C). 

6 . Mnkhat Behari Tejpal v. Khushi Bom. (1986) 
92 A 1 R Lah 21 = 166 X C 903. 
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Judicial Commissioner 3 Court on that 
report allowed the appeal, (12) appeal to 
Privy Council and(l3) appeal dismissed. It 
was urged before the Privy Council that 
the security bond only related to step (6) 
but it was decided that it related to “any 
order” which might be made by the Court 
of the Judicial Commissioner (and no other 
Court) and accordingly could be related to 
step (ll). With respect, it would seem 
that Beckett J. in A I R 1935 Lah 21® 
misunderstood what their Lordships there 
said and concluded that the bond was there 
related not to step (11) but to step (13). A 
reference to A I R 1919 P C 55* will, we 
think, make clear that this is not so. It 
follows that Second Appeal No. 22 of 1935 
must be dismissed with costs fixed at 
Rs. 50. Second Appeal No. 54 of 1935 is 
based on the view that the surety bond 
could not be corrected under the slip sec. 
tion. In substance it fails though the 
power to correct is founded on a somewhat 
different ground. No order as to costs in 
that appeal. 

D.s.^R.K. Appeals dismissed. 
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Yi\'Ian Bose J. 

Messvs. ]Jalsukh Nathmal Firm Kavip, 
tee — Defendant No. 1—Applicant. 

V. 

Motilal Balchand Parwar, Plaintiff 
and others, Defendants — Non- 
Applicants. 

Civil Eevu. No. 841 of 1936. Decided on 
1st November 1937, from order of Sub- 
Judge, Second Class, Raipur, D/. 26th 
November 1936. 

K’’ (a) Civil P. c. (1908), S. 20 (b)—Matter to 
be considered when granting leave stated. 

The leave under S. 20 (b) cannot be given arbi¬ 
trarily and when the defendants who reside out* 
side jurisdiction do not appear the Court is bound 
to consider their position before granting leave. 
This obligation is in no way lessened when they 
do appear and object and espcciallv when the 
objecting defendant seems to be the real person 
against whom the plaitxtifi wants to proceed. 

[P 263 C 1] 

(b) Negotiable instrument—Drawer of hundi 
is not surety for acceptance—Hundi not accept¬ 
ed—Liability of drawer is as principal debtor 
under implied contract of indemnity. 

The drawer of hundi is not a surety for accept¬ 
ance because the drawee does not become liable 
until he accepts. Therefore unless and until 
he does that there is no debt for which be can be 
hold responsible. It follows that there is no 
principal for whom the drawer can stand suretv. 


Motilal (Tivian Pose J.) A. I. R. 

Therefore when there is no acceptance the liability 
of the drawer is as principal debtor under an 
implied contract of iudemuity. His undertaking is 
conditional only and his liability does noG arise 
unless the instrument is dishonoured, cither by 
non-acceptance oi by non-payment : 29 Gal 146, 

Rel. on. ' [P 263 C 1] 

(c) Negotiable Instrument—Rule that debtor 
must find his creditor does not apply. 

The ordinary rule under which the debtor 
must seek his creditor does not apply in the case 
of a negotiable instrument. [P 264 C 2] 

(d) Jurisdiction — .-f, drawing at Nagpur 
two bundis on Bombay firm in favour of D of 
Nagpur —D negotiating it to another and after 
successive negotiations C of Raipur ultimately 
becoming holder—Hundies dishonoured—Suit 
by C at Raipur against B and other indorsers— 
Cause of action held arose at Nagpur and not at 
Raipur—Raipur Court held had no jurisdiction 
to try the suit. 

One A drew at Nagpur two bundis on a firm 
of Bombay in favour of B of Nagpur B negotiated 
them in favour of another and after several succes¬ 
sive negotiatious they were ultimately negotiated 
in favour of C of Raipur. These bundis were dis¬ 
honoured and the drawee refused to accept them. 
Thereupon C instituted a suit at Raipur against B 
and other indorsers: 

Held that the only cause of .action iu which the 
defendants in the case were jointly liable was the 
cause of action ou the principal contract, that is 
to say the contract in which the drawer A was 
liable as the principal debtor. The rest were all 
liable as sureties and their liability being co-exteo- 
sive with that of the principal debtor the cause of 
.action against them wheu sued along with the 
principal debtor was the cause of action .against 
the principal and no other. That was the only 
cause of action ou which they were all jointly 
liable and therefore the only cause of action upon 
which they could all be proceeded against in 
one suit; 57 P R 2000, Rcl. on. [P 264 C 2.- 

P 265 C 1] 

The cause of action on the principal contract 
under which the drawer was liable as principal 
debtor arose exclusively at Nagpur and no part of 
it arose at Raipur because firstly the hundis were 
drawn at Nagpur, secondly notice of dishonour 
under S. 35, Negotiable Instruments Act had also 
to be given at Nagpur where the drawer had his 
place of business or residence and thirdly the com¬ 
pensation according to S. 81, Negotiable Instru¬ 
ments Act was also payable at Nagpur, the place 
of residence of the drawer. This being so the 
Raipur Court had no jurisdiction to try the suit. 

[P 264 C 1, 2; P 265 C 1) 

A. V. Khare and W. B. Pendharkar — 

for Applicant. 
R. G. Rao — for Non.Applicant No. 1. 
M. N. Jog — for Non.Applicants Nos. 

4 to 6. 

Order. — On 18bli November 1935 
Punamchand Bhikamchand of Nagpur 
who is the owner of the firm Bhikam¬ 
chand Premchand, which figures here as 
defendant 7, drew two hundis each for 
Es. 1000 at Nagpur on the firm of one 
Jivraj Agarchand of Bombay in favour of 
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■defendant 1 Dalsukh Nathmal of Nagpur. 
Defendant 1 Dalsukh negotiated these 
hundis in favour of defendant 2 Prabhoo- 
ial who resides at Baipur and he in his 
turn negotiated them in favour of defen. 
-dant 3 Khundelal also of Raipur. Khunde- 
lal then negotiated them in favour of 
■defendant 4, Kastoorchand, a pleader prac¬ 
tising at Nagpur. Kastoorchand negotiated 
them in favour of defendant 5 Chootanlal 
■of Bazargaon, who in his turn negotiated 
them to Kastoorchand Sunderlal, defendant 
■6, and he has negotiated them back to defen- 
■dant 5 Chootanlal who in his turn negotiated 
them to the plaintiff who resides at Raipur. 
'These hundis were dishonoured and the 
drawee refused to accept them. Therefore 
the plaintiff served notices on each of the 
prior indorsers on 24th February 1936. 
They not having paid, the plaintiff insti- 
tuted the present suit at Raipur on the 
ground that two of the defendants, viz. 
■defendants 2 and 3, live at Raipur. An 
•objection was taken to the venue of the suit 
'but the lower Court held that it had 
jurisdiction because in its opinion a part of 
the cause of action arose at Raipur. 

This raises an interesting point about 
the place of payment, but before I deal with 
that, I will dispose of another question. 
Under 6. 20 (b), Civil P. C. where there 
:are a number of defendants the suit may 
be instituted at the place where any one of 
them resides or carries on business for gain 
provided the leave of the Court is obtained. 
Of course such leave cannot be given arbi. 
trarily and even when the defendants who 
reside outside jurisdiction do not appear 
the Court is bound to consider their posi- 
tion before granting leave. This obligation 
is in no way lessened when they do appear 
and object and especially when, as here, 
the objecting defendant seems to be the 
real person against whom the plaintiff 
wants to proceed. The other defendants, 
I am told, have all admitted his claim so it 
is clear from the attitude of the plaintiff 
'that the person against whom he really 
wants a decree is the only defendant who 
is contesting his claim. The plaintiff did 
not ask for the necessary leave and even 
when the contesting defendant, who is the 
applicant here, expressly raised the point 
in his written statement the plaintiff did 
not avail himself of the opportunity thus 
afforded him to ask for leave to amend his 
f)laint so as to disclose a good cause of 
motion against all the defendants, or other, 
wise to ask for the requisite leave. In 


these circumstances he cannot rely upou 
S. 20(b). 

Therefore what we have to see is whe- 
ther any part of the cause of action as 
against the applicant arose at Raipur. The 
applicant is the payee in l)oth the hundis 
and the plaintiff is a subsequent holder. 
Of course no liability attaches to the ap. 
plicant in his capacity as payee ; he comes 
in because he indorsed the hundis to another 
holder. In that capacity he has a double 
liability. Under S. 37, Negotiable Instru. 
meets Act he is liable to the plaintiff as a 
surety for the drawer and under S. 38 he 
is also liable as a principal debtor. In his 
capacity as a surety he undertook the same 
liability as his principal who in this case 
is the drawer. It is necessary therefore to 
see what the liability of the drawer is. 
The hundis were drawn at Nagpur on 
behalf of defendant 7 on a Bombay firm. 
They are payable at sight and no place 
either of presentment or payment is speci- 
fied in them. The drawer therefore under¬ 
took that the hundis would be accepted by 
the drawee within a reasonable time with¬ 
in business hours and on a business day 
(S. 61) : provided they were presented at 
the place of business or the usual residence] 
of the drawee (S. 71). Of course th 0 | 
drawer is not a surety for acceptance' 
because the drawee does not become liable 
until be accepts. Therefore unless aud 
until he does that there is no debt for 
which he can be held responsible. It follows 
that there is no principal for whom the 
drawer can stand surety. Therefore when 
there is no acceptance, the liability of the 
drawer is as principal debtor under an 
implied contract of indemnity (S. 124, Con-, 
tract Act). His undertaking is conditional! 
only and bis liability does not arise unlessi 
the instrument is dishonoured either by 
non-acceptance or by non-payment : see! 
S. 30, Negotiable Instruments Act, and 
19 Cal 146^ at p. 158. 

In addition to this the drawer also 
undertakes that the drawee will pay at 
maturity provided the instrument is pro¬ 
perly presented for payment. Here also 
the drawer’s position as surety cannot arise 
unless there has been acceptance. Id the 
present case there has been no acceptance 
therefore the drawer is not liable as surety 
and so no question about any cause of 
action under that bead arises. Unde r S. 36 

1. Miller ». National Bank of India, (1892) 19 
Cal 146. 
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the drawer is also liable as principal debtor 
to each subsequent party provided due 
notice of dishonour has been given to or 
received by the drawer as hereinafter pro¬ 
vided ” (S 30). These provisions are to 
be found in Ss. 93, 94 and 98. The only 
point of importance so far as the present 
case is concerned, where the exceptions 
mentioned in S. 98 have not been pleaded, 
is that the notice must be given “at the 
place of business or (in case such party has 
no place of business) at the residence of the 
party for whom it is intended” (S. 94). 
It is only then that the liability of the 
drawer arises. Up to this point then there 
is no difficulty. The hundis were drawn 
at Nagpur, that is to say the contract as 
between the drawer and the payee was 
made at Nagpur. Notice of dishonour had 
also to be given at Nagpur where the 
drawer has his place of business and also 
his residence. These facts constitute two 
of the ingredients in the cause of action 
against the drawer as principal debtor and 
so against the applicant in his capacity as 
surety for the drawer. Neither arose at 
Eaipur. The only other ingredient under 
this head is the place of payment. 

Under S. 78 payment has to be made to 
the holder, but, on the other hand, under 
S. 81 the person liable has to be “called upon 
by the holder to pay.” He is also entitled 
to have the instrument shown to him before 
he need pay (unless it has been lost) and 
upon payment to have it delivered to him, 
or in the case of loss, to be indemnified. 
Therefore it is clear that the ordinary rule 
under which the debtor must seek his 
creditor does not apply in the case of a 
negotiable instrument. Expessiug it as a 
formula the drawer here contracted with 
the payee as follows : “if the drawee 
does not accept and pay in due course at 
Bombay, I will compensate you at Nagpur 
where I carry on business and reside, upon 
your calling upon me to do so and upon 
your delivering up the instrument when 
I pay, provided the requisite proceedings 
on dishonour are duly taken.” 

It is to be observed that S. 30 uses the 
word compensate.’ The drawer does not 
undertake to fulfil the original contract 
but to compensate the holder for its breach 
and S. 81 indicates that this compensation 
is payable at the place of business or 
residence of the drawer. It follows that 
the applicant’s liability as surety for the 
drawer is the same and so also is that of 
every subsequent party in his capacity as 


surety. There is one more ingredient 
which has to be considered in connexion 
with the applicant’s liability as surety for 
the drawer when he is sued alone, namely 
the place where the contract of suretyship 
was made. In the present case, that was- 
at Nagpur where the applicant’s indorse¬ 
ment was signed. The applicant is also 
liable as principal debtor under S. 38 in 
his capacity as an indorser. By indorse- 
ing the hundis he engaged that on due- 
presentment the instrument would bo 
accepted and paid according to its tenor- 
and that if ib was dishonoured he would 
compensate the holder or any subsequent 
indorser who was compelled to pay it 
provided the requisite proceedings on dis- 
honour were duly taken. The ingredients 
here are much the same as before. The 
place w’here this contract was made was 
Nagpur, which was the place of indorse, 
ment. Notice of dishonour had to be given 
as before, this time under S. 35 and this 
again would be at Nagpur. The place of 
payment would also in this case be 
Nagpur where the applicant has his place: 
of business and residence. 

It will be seen then tliat when there are 
several parties to a negotiable instrument, 
the instrument does not constitute one con. 
tract but a series of contracts which are- 
gathered round the principal contract; also 
that a party to the instrument may be liable- 
in different capacities; that is to say that 
the instrument may give rise to a number 
of different causes of action and also that 
there may be several distinct causes of 
action against any one party to it. Now 
under O. 2, R. 3, Civil P. C., a plaintiff 
may unite several causes of action against 
the same defendant or the same defendants 
jointly, but he cannot join in the same- 
suit different causes of action against 
different defendants when they are not- 
jointly liable on them. The only cause of] 
action in w’hich all the defendants in this 
case are jointly liable is the cause of action 
on the principal contract, that is to say 
the contract in which the drawer is liable 
as the principal debtor. The rest are all 
liable as sureties and their liability being] 
co-extensive with that of the principal 
debtor the cause of action against them 
when sued along with the principal debtor 
is the cause of action against the principal 
and no other. That is the only Oause of 
action on which they are all jointly liable 
and therefore the only cause of action 
upon which they can all be proceeded!; 
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against is one suit. This rule was applied 
to negotiable instruments in 67 P R 1900.^ 
I respectfully agree. As I have shown 
above the cause of action on the principal 
contract under which the drawer is liable 
as principal debtor arose exclusively at 
Nagpur and no part of it arose at Raipur. 
Therefore the lower Court had no juris¬ 
diction to try this suit. The application for 
revision is allowed. The order of the lower 
Court is set aside and the plaint will now 
be returned by the lower Court for presen. 
tation to the proper Court. Costs here to 
be paid by the non.applicant. 

D.S./r.K. Application alloiued. 

2. Shivji Ram v. Hem Raj, (1900) 57 P R 1900 
(P B). 
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Pollock J. 

Bhaskar Dattatraya Subnis — 

Appellant. 

v. 

Nilkanth Dattatraya Subnis — 

Respondent. 

Misc. Appeal No. 248 of 1936, Decided 
on 23rd November 1937, from order of 
Addl. Sub. Judge, First Class, Amraoti, Dt. 
5th September 1936. 

Civil P. C. (1908), S. 47 —Decree bated on 
award—Amount paid by judgment-debtor after 
award but before decree cannot be given credit 
in execution. 

If a defendant pays money to the plaintiO while 
the suit is in progress it is his duty to see that 
credit Is given for that amount in the decree that 
is passed and not to stand by and allow a decree 
to bo passed for more than is duo and then come 
forward and say in execution proceedings that that 
decree Is not binding on him. (P 266 0 1] 

Thus in execution of a decree passed on an 
award, It is not open to the judgment-debtor to 
contend that ho should get credit for the amount 
paid after award but ^fore decree, as the judg. 
ment-debtor is not Baking the aid of the Court to 
determine any (juettion relating to the execution of 
the decree as passed by the Court but asking the 
Court to embark on en enquiry whether the decree 
to be executed is the decree as pasted by the Court 
or as modified by the parties : AI li 1926 Rang 
HO ; SI Oal 179 and A X R 1931 Mad 399, Rel. 

B) and 22 Bom 
463 (S' B), Dxwni, [p 265 O 2) 

M. R. Bajkarne, L. 8. Sherlekar and 
P. P. Deo --- for Appellant. 

E. M. Joshi — for Beapondent. 

Judgment. — On 16th March 1936 a 
decree was passed against the appellant 
which directed inter alia that he should 


pay Rs. 1600 to the respondent. That 
decree was passed on an award dated 5th 
February 1935. When the decree-holder 
applied in execution to recover Rs. 1500, 
the judgment.debtor stated that he had 
paid Rs. 1400 to the decree-holder on 14th 
February 1935, i. e. after the award but 
before the decree, and claimed that the 
decree should therefore be executed for 
Rs. 100 only. The lower Court held that 
there could be no enquiry into this under 
S. 47, Civil P. C., and that if it was a pay- 
ment towards, or an adjustment of, the 
decree it should have been certified under 
0. 21, R. 2, and that in the absence of certi¬ 
fication it could not be recognized by any 
executing Court. 0. 21, R. 2 applies only 
where money payable under a decree is 
paid out of Court. As there was no decree 
in existence when this money was paid, I 
agree that 0. 21, R. 2 will not apply. 

It is then to be decided whether this 
payment is a question relating to the 
execution, discharge or satisfaction of the 
decree and therefore one falling under 
S. 47. Id 40 Mad 233' a majority of the 
Judges held that an agreement made before 
a decree was passed that the decree should 
be executed in a certain manner could be 
inquired into in execution. The same view 
was taken in 22 Bom 463," l)ut the oppo- 
site view has been consistently taken by 
tbe Calcutta High Court, see for example 
31 Cal 179,and the Calcutta view has 
been followed in 4 Rang 118.‘ With due' 
respect it seems to me that the view taken] 
by Chari J., in 4 Rang 118* is correct andl 
that in putting forward a claim of this kind] 
the judgment.debtor is not seeking the aid 
of the Court to determine any question 
relating to the execution of the decree as 
passed by tbe Court but is asking the Court 
to embark on an enquiry whether the 
decree to be executed is the decree as passed 
by the Court or as modified by the parties.l 
He concluded : 

1 am clearly of opinion that a decree, which on 
the face of it. is enforceable to tbe fullest extent 
cannot, in execution proceedings, be challenged as 
being inexecntable, wholly or in part, on account 
of an agreement between the parties entered into 
prior to the decree, 

and the same principle would apply to a 
payment made before tbe decree. The 

1. Chidambaram Chettiar v. Krishna Vathiyar. 

(1918) 6 A I R Mad 1174=87 I 0 836=40 

Mad 283=82 M L J 13 (F B). 

2. Laldas v. Kishordas, (1698) 22 Bom 4C3 (F B). 

8 . Hassan All v. Oauzi A]i'Mlr.(1904) 81 Cal 179. 

4. Mulla Ramaan v. Maung Po Kaing, (1936) 13 

A 1 B Bang 140=96 1 C 778=4 Bang 118. 
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facts in 54 Mad 184,® were very similar to 
the facts ia the present case. There was a 
compromise and, in pursuance of that com¬ 
promise, money was paid into Court and 
then there was a decree in which credit 
was not given for that payment. There 
the decision in 4 Rang 118* was followed 
and it was held that an agreement which 
does not relate to execution but directly 
attacks the decree itself cannot be pleaded 
in execution and that it would be most 
dangerous to allow a decree to be attacked 
in execution. With these remarks I res- 
pectfully agree. If a defendant pays money 
to the plaintiff while the suit is in pro- 
gress it is his duty to see that credit is 
given for that amount in the decree that is 
passed and not to stand by and allow a 
decree to be passed for more than is due 
and then come forward and say in execu- 
tion proceedings that that decree is not 
binding on him. The appeal therefore fails 
^and is dismissed with costs. No counsel’s 
fee as no certificate has been filed. 

v.b.B./r.k. Appeal dismissed. 

5. Butcbiah Chebti v. Tavat Rao Naidu, (1931) 
18 A I R Mad 399=1Q9 I C 818=54 Mad 184 
=C0 M L J 721. 
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Nitogi j. 


Sukhdeo Prasad Baldeo Prasad — 

Applicant. 


V. 


J. Michael, Christian — Opposite Party. 

Civil Eevn. No. 315 of 1937, Decided on 

20th January 1938, from decree of Sm. 
C. C., Nagpur, D/. 13th March 1937. 

Limitation Act (1908), Art. 52—More debts 
than one due — Payment made not specifically 
appropriated—Appropriation how to be proved 
stated. 

If more debts tbau one are due and a payment 
is made which is not specifically appropriated, it 
is a question of fact in respect of which debt the 
payment was made. This appropriation need not 
be proved by any express declaration of the debtor 
at the time of the payment but any expression 
used by him, cither before or after that time, or 
any other circumstances from which it may be 
inferred that the pajment was intended to be 
appropriated to any particular debt or debts, or 
was made on account of all the debts collectively 
will be sufficient for the purpose. If the evidence 
shows that the payment was made on account of 
all, it will prevent any of the debts being barred 
by statute. [P 266 0 2; P 267 C 1] 

K. A. Pote and J. M. Thakar — 

for Applicant. 

R. F. Rustomji — for Opposite Party. 


Order. — This is an application in revi- 
sion against the judgment of the Small 
Cause Court in Civil Suit No. 1124 of 1936 
dated I3th March 1937. The question is 
whether the plaintiff’s suit which was filed 
on 10th September 1936 to recover the 
price of the goods purchased from time to 
time by the defendant’s father on credit 
was barred by limitation. The plain, 
tiff pleaded that the defendant’s father 
owed Rs. 74.6-0 on 19th January 1932 
which represented the total debt due by 
him and that he paid ‘ Rs. 40 leaving 
balance of Rs. 34.6.0 outstanding, that 
thereafter he continued his purchases on 
credit and that on 9th December 1933 he 
repaid Rs. 11. The plaintiff relied on that 
repayment to extend limitation. The lower 
Court held that as under Art. 52, Lim. Act, 
the time began to run from the date of the 
sale of each article, the repayment made 
on 9th December 1933 could not save the 
claim prior to 10th September 1933 from 
the bar of limitation. 

The dealings began in 1932 and the 
repayment was within three years from 
that date. The question is : Will it extend 
the limitation in respect of the claim to 
recover the total amount found due on 9th 
December 1933 or only those items which 
were within three years before the suit, 
that is to say, subsequent to 10th Septem- 
ber 1933. To sustain the lower Court’s 
view, the learned counsel for the defendant 
relies on A I R 1921 All 325,^ AIR 1935 
All 53,2 air 1925 Pat 806® and A I R 
1931 All 229.* Of these the last two cases 
do not afford any guidance. AIR 1935 All 
53^ follows AIR 1921 All 325.^ These 
cases are similar to the present case and it 
was held there that the creditor is not 
entitled to credit the payment made by the 
debtor towards the entire balance found 
due on the date of payment so as to save 
limitation for each item. In my opinion, the 
principle is too broadly stated without 
qualification. If more debts than one are 
due and a payment is made which is not 
specifically appropriated, it is a question of 
fact in respect of which debt the payment 
was made: see Halsbury’s Laws of England, 

1. Abdul Aziz v. Muuna Lai, (1921) 8 A I R All 

325=63 I C 435=19 A L J 555. 

2. Pufctu Lai V. Jagaunath, (1935) 22 A I R All 

53=155 I C 44=1935 A L J S3. 

3. Dansford v. Shaw & Oo., (1925) 12 A I R Pat 

806=88 I C 747. 

4. Mukat Lai v. Gulab Singh Pranmal, (1931) 18 

A I R All 229=132 I O 422=1931 A L J 363. 


1938 

Vol. 20, p. 637, S 807, Edn. 2. The true 
rule appears to be that stated at p. 423, 
Vol. 1 of ilitra’s Law of Liuiitation as 
follows : 

This appropriation need not be proved by any 
express declaration of the debtor at the time of the 
payment but any expression used by him, either 
before or after that time, or any other circum> 
stances from which it may be inferred that the 
payment was intended to ^ appropriated to any 
particular debt or debts, or was made on account 
of all the debts collectively will be sufficieut for 
the purpose. It must be observed that if the evi¬ 
dence shows that the payment was made on 
account of all, it will prevent any of the debts 
being barred by statute. 

This is an extract from Darby & Bosan- 
■quot. Edn. 2, p. 710. 

In view of the abovementioned rule, it has 
to be seen whether there is any evidence 
■or circumstance from which it can be infer, 
red that the debtor intended the payment 
to be appropriated towards the entire 
balance outstanding against him on the 
•date of payment. The learned counsel for the 
applicant contends that debtor’s signature 
made on the endorsement evidencing the 
payment was not proved. The lower Court 
has exhibited the document as proved and 
it bears No. P.93. That contention there¬ 
fore must fail. There is another document 
Ex. P-1 dated 19th January 1932 which 
•contains several petty items making up a 
total of Bs. 74-6.0. The debtor paid Rs. 40 
■and ^knowledged the balance of Rs. 34-6-0 
in his own handwriting. That goes to prove 
that the debtor made the repayment of 
Rs. 40 on account of all the small items noted 
in that document. Unless there is proof to 
the contrary, it must in view of this circum- 
fltance, be presumed that the payment of 
Rs. 11 made on 9th December 1933 evi. 
•denced by Ex. P.93 was a payment made 
on account of the total balance due and 
not on account of any specific item. There 
is DO evidence adduced by the defendant to 
•displace this presumption. It must follow 
•that the payment made on 9th December 
1933 extended limitation for the total debt 
•due on that date. The suit which was filed 
on lOtb September 1936 was therefore 
amply within time. The result is that the 
•lower Court’s decree is modified by the 
addition of Ra. 92.4.3 The non-applicant 
will pay the applicant’s costs in both the 
Courts. Pleaders fees Bs. 10. 

V.B.'B./b.k. Decree modified. 
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Grille J. 

Balchand Pratapvial Marwadi — 

Plaintiff — Appellant. 

V. 

Kachru and others — I'efendants — 

Respondents. 

Second Appeal No. 142 of 1936, Decided 
on 28th January 1938, from appellate 
decree of Addl. Dist. Judge, Buldana, D/. 
6 th December 1935. 

Civil P. C. (1908), S. 47 —Separate suit for 
declaration that assignment of decree is valid 
cannot lie. 

Whether the asiignment of a decree is valid or 
not is essentially a question arising between the 
parties relating to the execution of the decree and 
comes within the purview of S. 47. A suit for a 
declaration that the assignment is valid therefore 
does not lie : A I' l: 1025 Pat 449, Approved; Case 
lato referred. [P 268 C 1. 2; P 269 C 1] 

A. V. Khare and W. B. Pendharkar — 

for Appellant. 

V. K. Rajwade — for Pespondents. 

Judgment. —This second appeal arises 
out of a suit brought for a declaration that 
the assignment of a decree, which an 
executing Court had refused to recognize, 
was a valid assignment. The trial Court 
held that no such suit for declaration lay 
and this contention was upheld on appeal. 
This second appeal by the plaintiff is the 
result. One Chandu had obtained a decree 
against the judgment.debtor Krishna. He 
assigned this decree to the present appel- 
lar t Balchand who filed an application in 
execution by virtue of the assignment 
made to him. The application was opposed 
by Krishna, the judgment-debtor, who 
contended that the assignment was bogus 
and w’itbout consideration and had been 
made with the express purpose of defeat, 
ing his own claim as he was about to 
attach the particular decree in execution of 
his own decree which he held against 
Chandu. The executing Court found on 
the facts that there bad been no consider¬ 
ation at all for the assignment and that 
the alleged transfer in favour of Balchand 
of Chandu’s decree was a link in the whole 
fraud practised by the decree.holder. It 
declined to substitute the name of Bal- 
eband for that of Chandu and rejected the 
application. Balchand then filed a decla. 
ratory suit in the Court of the Second 
Class Subordinate Judge, Mehkar. 

It is argued before me that a suit for a 
declaration that the assignment was valid 
does lie, and reliance for this proposition is 


Balchakd Pratapmal V. Kachru (Grille J.) 



268 Nagpur Balchand Pratapmal v. Kachru JJ A. I. R. 


placed on the judgment in 26 Mad 264,^ 
where it was laid down that a suit for 
declaration of the validity of an assign* 
ment does lie but that the Court passing 
such a declaratory decree should limit 
itself to the declaration and should not 
declare that the assignee is entitled to 
execute the decree and that this was a 
matter under S. 232, Civil P. C. of 1882, 
now O. 21, Rule 16, within the province 
and discretion of the executing Court. This 
decision was under the Civil Procedure 
Code of 1882, and what is now S. 47 of 
the Code was S. 244 and a material differ¬ 
ence in the two sections renders that judg. 
ment obsolete. Sub-s. (3) of S. 47 now 
runs : 

Where a question arises as to whether any per¬ 
son is or is not the representative of a party, such 
question shail, for the purposes of this section, be 
determined by the Court. 

The corresponding clause in S. 244 of 
the Code of 1882 ran : 

If a question arises as to who is a representative 
of a party for the purposes of this section the 
Court may either stay execution of the decree 
until the question has been determined by a sepa¬ 
rate suit or itself determine the question by an 
order under this section. 

It will be seen that what was permissive 
under the old Code is mandatory under the 
present Code and the reason for the change 
is obvious since there is great delay and 
expense involved in referring the parties 
to a separate suit before the question of 
execution can proceed, and the learned 
Judges in 26 Mad 264,^ loc. cit. had this 
particular provision of S. 244 in mind 
when they pointed out that the Court in a 
declaratory suit could do no more than 
declare an assignment to be valid. In 
AIR 1929 Lah 51" it was held, follow, 
ing 26 Mad, 264,^ that a suit for a declara¬ 
tion lay, and it was also held that it could 
hardly be said that the question whether 
an assignment in favour of a certain person 
was genuine and for consideration or was 
intended to defeat the creditors came 
strictly within the purview of S. 47, Civil 
P. C., and it was also considered that there 
was a practical inconvenience of entering 
into an inquiry whether the assignment 
was valid or no. With great respect, 

I find myself unable to follow this deci. 
sion. The very language of the judgment 
indicates a doubt in the mind of the Court, 
and whether t he assignment of a decree is 

1. Bommauapati Veerappa v. Chintakunta Sri- 
uivasa Rau, (1908) 26 Mad 264. 

2. Ishar Das Gorakh Rnm v. Salig Ram, (1929) 

16 A 1 R Lab 51=117 I C 893. 


valid or no appears to me essentially a 
question arising between the parties rela. 
tive to the execution of the decree and the 
necessity for the determination of such 
matters in execution proceedings is, to my 
mind, the basis of the alteration of the 
concluding portion of S. 244 of the old 
Code into sub-s. (3) of S. 47 of the new. 
In A I R 1933 Lah 473^ it was held that 
an order passed by an executing Court 
under O. 21, R. 16 is not open to appeal in 
that the matter is not one falling within 
the purview of S. 47 (3), Civil P. C. No 
argument is advanced supporting the deci- 
sion which is contained in these words: 

.\ftcr hearing counsel I am inclined to the view 
that the petitioner’sconteniion is correct and that 
the appeal to the learned District Judge was incom¬ 
petent. 

In A I E 1934 Lah 328* it was held that 
an order passed under O. 21, R. 16 is an. 
appealable order inasmuch as it is appeal, 
able as a decree within S. 47, Civil P. C. 
as the transferee was a representative 
of the decree-holder within the meaning of 
that section and the order allowing his 
right to execute was one which decided a 
question relating to the execution of the 
decree as between the traosferee and the 
judgment-debtor. It was also pointed out 
that the contention in A I R 1933 Lah 473* 
was between an original decree-holder and 
his own transferee to which, it was sug¬ 
gested, the provisions of S. 47, Civil P. C. 
might not be attracted. This view, with 
which as already indicated I am in respect¬ 
ful agreement, also finds support in a pub¬ 
lished decision of the Patna High Court, 4 
Pat 120,^ where Kulwant Sahay J. states: 

Lastly, it has been contended that the objection 
as regards non-payment of a part of the consider¬ 
ation money and as regards the transferee being a 
benamidar for some of the judgment-debtors can- 
not be raised in the present proceedings. I see 
nothing in law to prevent these matters being 
raised in the present proceedings. 0. 21, B. 16, 
provides that the decree shall not be executed at 
the instance of the transferee without notice of the 
application being given to the transferor and the 
judgment-debtor, and the object of such notice is 
to enable the transferor and the judgment-debtor 
to raise such objections as regards the assignment 
as may be available to them. The question whe¬ 
ther title passed under the assignment is clearly a 
question which can be taken by the assignor as 
well as the judgment-debtor. Reliance has been 

placed upon the provisions of S. 47 of the Code and> 

_ __ _ _ _ __ __ _ 

3. Niamat Rai v. Hotu Ram, (1933) 20 AIR Dab- 

473=145 I C891. 

4. Achhru Ram v. Fazal Mohammad, (1934) 2Ii 

AIR Lab 328=154 I C 730. 

6 . Sheo Prasad Singh v. P. E. Lall. (1925) 12r 

AIR Pat 449=86 I C 564=4 Pat 120. 
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it has been contended that only such questions cau 
be allowed to be raised as may arise between the 
parties to the suit or their representatives and 
relating to the execution, discharge or satisfaction 
of the decree; and it has been argued that the 
question raised here is not between the parties to 
the suit but between one of the parties and his 
transferee. This may be so as between the trans* 
feror and the transferee; but the transferee is 
clearly a representative of the decree.holder and as 
such the question can be raised as between him 
and the judgment-debtor. 

I am in entire and respectful agreement 
with the statement of the law there 
enunciated. The dispute here is between 
a transferee of the decree-holder and the 
judgment-debtor and the case is fully 
covered by the provisions of S. 47, Civil 
P. C. 

The ingenious argument urged on behalf 
of the appellant in the lower Appellate 
Court and repeated here that he is really 
bringing this suit under the provisions of 
O. 21, R. 63 as he was an objector objecting 
to the attachment of Chandu’s decree by 
Krishna is of no avail as it is quite evident 
that he took no action as an objector at all 
but sought to execute his decree as an 
assignee, as the learned Additional District 
Judge has very properly pointed out. It 
also appears that the executing Court 
should have acted under S. 49, Civil P. C. 
in respect of Krishna’s claim to attach 
Chandu’a decree and set it off against 
Chandu’s decree against him. Nothing has 
been said before me on this point and any 
remedy that the appellant Balchand may 
have is to be decided in execution proceed¬ 
ings and not here in an appeal against the 
dismissal of a declaratory decree. The 
result is that the appeal fails and is dis. 
missed with costs. 

D.S./R.K. Appeal dismissed. 
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Pollock J. 

Deorao Mukund Patil — Decree.holder 
— Appellant. 

V. 

Rambhau and others — Judgment, 
debtors — Respondents. 

Miso. Appeal No. 161 of 1936, Decided 
on 24th August 1937, from order of Addl. 
Dist. Judge, Chanda, D/. 16th February 
1936. 

“Civil P. C. (1908), S. 60 (1) (g) and (n) — 
Grant of fialda rant fraa to grantoe for hU 
nalnlenanco and in coniidaration of hia righta 
at Daahmukii, Deabpandia and Sirmukaddaa 
—Grant confirmed by BriUab Government on 
condition of grantee'a rendering loyal aervicee 


— In settlement records fields recorded as 
vrittee and occupants as malik makbuza muafi- 
dar sarkar—Provisions (g) and (n) held did not 
apply—Fields held were transferable. 

The word ‘pension’ as used in the Civil P. C. 
implies periodical payments of money by Govern¬ 
ment to the pensioner and it docs not apply to a 
person who draws rents not as a pensioner but as 
a limited owner of the properties which yield them. 

[P 270 C 1.2] 

Certain fields were granted rent free to the 
ancestor of the judgment-debtors in consideration 
of his rights as Deshmukh, Deshpandta and Sir- 
mukaddam, and these fields had since been enjoyed 
by the descendants of the original grantee without 
let or hindrance. The grant was confirmed by the 
British Government for the maintenance of the 
grantee on condition of his rendering loyal service. 
In each settlement the land was recorded as vrittee 
and the occupants as malik-makbuza muafidar 
sarKar: 

Held that provisos (gj and (a) could not apply. 
The right of the holder in such land was not 
future or contingent, but present and vested, and 
the holder had a right to deal with it as he pleased 
during the period of his own life, subject of course 
to the right of resumption which Government had 
reserved to itself : AIRI03T Nag 203. Approved. 

(P 270 C 2] 

Held further that the malik-makbuza rights in 
the fields were transferable, subject of course to 
Governmeot'a rights in the fields to resume the 
concession exempting them from land revenue. 
The sale of these malik-makbuza fields would not 
bo in any way contrary to public policy. 

C P 271 C 2; P 272 C 1] 

P. P. Deo and R. G. Siras — 
for Appellant. 

M. D. Khandekar — for Respondent 

No. 1. 

Order. — In 1928 the appellanti Deorao 
obtained a decree against Nilkant and bis 
son Yadao. Nilkant died in 1932 and his 
other two sons Ramchandra and Purshot- 
tarn were added as judgment-debtors in his 
place. In 1935 the decree-holder inexecu¬ 
tion attached two fields, survey No. 62 
mauza Bambarda and survey No. 84 in 
mauza Amdi, in the Warora tahsil of the 
Chanda district. Ramchandra and Purshot- 
tam took the objection that these fields 
were exempt from attachment under pro- 
vises (n) and (g) to Section 60 (l) of the 
Civil Procedure Code and also on the 
ground that the present holders of these 
fields held them merely in trust for their 
heirs and had no power to dispose of them. 
The lower Appellate Court held that the 
present holders are mere trustees for their 
descendants, that the sale of such land is 

opposed to the nature of the interest affected 

and is also contrary to public policy, and 
that the lands are not saleable. 

The muafi register shows that by a sanad 
dated 1817 Appa Sahib granted a field in 
every village in Warora pargana and also 
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the village of Dahegaon rent free to the 
ancestor of the present judgment.debtors in 
consideration of his rights as Deshmukh, 
Deshpandia and Sir mukadclam, that these 
lields have since been enjoyed by the descen. 
dants of the original grantee without let or 
hindrance, and that at the first settlement 
of 1863 the Investigating OflScer recom- 
mended the confirmation of this grant to 
the then proprietors and their heirs on 
condition of their rendering loyal service in 
their parganas. The Settlement Commis. 
sioner concurred and recommended the 
release in perpetuity to the then holders 
and their legal heirs on condition of their 
rendering loyal service and subject to good 
behaviour. The Chief Commissioner con. 
curred. The history of the village of Dahe. 
gaon is given in the judgment of Bose J. in 
air 1937 Nag 202^, in which one of the 
present judgment.debtors was a party, and 
it is agreed that the history of these fields 
is the same. I therefore quote the follow¬ 
ing extract from that judgment: 

In the year 1700 A. D. the Gond Rajah who 
ruled over the territories of which the village 
Dahegon in question formed a part granted it to 
one Domaji, an ancestor of the proscot judgment- 
debtor in mokasa rights. In the year 1S17 the 
grant was renewed by the Bhonsla Raja of Nagpur, 
and in 1861 was continued by the British Govern, 
ment. On 30th April 1866 a sanad was issued to 
two descendants of Domaji iu tho following terms: 
•Whereas you formerly held the office of Desh- 
pandias in the Province of Nagpore, and enjoyed 
certain cash allowances and landed inams, and 
whereas it has seemed fit, in consideration of your 
family history and your present status, to arrange 
for your proper maintenance therefore the Viceroy 
and Governoi-General in Council has been pleased 
to order that your cash allowances and landed 
inams, as detailed, and subject to the conditions 
noted at foot hereof, shall be continued to you on 
condition of good behaviour.’ No further condition 
was imposed. An extract from tho register of 
muafi grants shows that the Commissioner had 
recommended a condition of loyal service in addi- 
tion to good behaviour. But that condition is not 
to be found in the sanad itself. 

I will first deal with the contention that 
the fields are not liable to attachment by 
virtue of proviso (g) of S. 60 (1), Civil P. C. 
That proviso exempts stipends and gratui¬ 
ties allowed to pensioners of the Govern¬ 
ment . . . and political pensions. As Bose J. 
has pointed out in A I R 1937 Nag^202,^ 
the Privy Council held in 59 Cal 1" that 
the word 'pension’ as used in the Civil 
Procedure Code implies periodical pay- 

1. Yadeo v. Jankidas, (1937) 2i A I R Nag 202= 

170 I C 78. 

2. Nawab Bahadur of Murshidabad v. Katnani 

Industrial Bank Ltd. (1931) 18 A I R P 0 

160=132 I C 727=68 I A 215=59 Cal 1 (P C). 
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ments of money by Government to the 
pensioner and that it does nob apply to a 
person who draw.s rents not as a pensioner 
but as a limited owner of the properties 
which yield them. I agree with Bose J. 
that proviso (g) therefore cannot apply. 

I also agree with him that proviso (n) 
cannot apply. Proviso (n) exempts from; 
attachment a right to future maintenance,! 
and for tho reasons given by Bose J. tho 
right of the bolder in this land is nob| 
future or contingent, but present and 
vested, and the holder has a right to dealj 
with it as be pleases during the period ofi 
his own life, subject of course to the right 
of resumption which Government has 
reserved to itself. 

The main contention in this Court how¬ 
ever was that each holder has only a life 
interest in the land and that the interest 
of the present judgment.debtors cannot be 
attached in execution of a decree against 
their father. In A I R 1937 Nag 202^ 
Bose J. held that the inam was a service 
inam covered by R. 6 of the Berar Inam 
Rules. No doubt the inam would fall with, 
in that rule if the inam were in Berar, but 
I see no reason why the rules applicable to 
Berar should apply in Chanda where the 
land revenue sj'stem is very different. It is 
clear that the grant was originally made 
on account of past services as Deshpandias 
and that it was confirmed by the British 
Government for the maintenance of the 
grantee. It has, in fact, been conceded by 
Mr. Kbandekar for the respondents in this 
Court that the inam is Lot a service inam 
and that any holder may alienate it for bis 
lifetime, but he has contended that each 
holder has only a life interest. At the 
settlement of 1863 the land was recorded 
as vrittee and the occupants were recorded 
as muafidar malik makbuza. In the remarks 
column there was a statement "this muafi 
was maintained from generation to genera¬ 
tion”. In the settlement of 1897 the land 
was again recorded as vrittee and the occu¬ 
pants as malik-raakbuza muafidar sarkar 
and there was the same entry in the 
remarks column about the muafi being 
maintained from generation to generation. 
Again in the settlement of 1918 there were 
the same entries. Now a malik.makbuza 
is the owner of the land and has an unres¬ 
tricted right of transfer, and a person who 
is recorded as malik.makbuza muafidar 
sarkar is prima facie a person with all tho 
rights of a malik.makbuza with the further 
concession that he pays no land revenue. 
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In Major Lucie Smith’s report on the first 
settlement written in 1869 he explains the 
various forms of privileged tenures, and I 
quote the following extracts : 

3G1. Lauds conferred on Mookassa or Vrittee 
tenure were theoretically revenue-free and were 
granted in charity ; for the support of relatives or 
retainers of the sovereign ; or in reward for mili¬ 
tary, religious, or other service .... ^Yhore tho 
grant comprises a whole village it is known as 
Mookassa, and where less than a whole village as 
Vrltteo .... 

3G4-. Under tho Mahratta rule all privileged 
holdings of whatever class were shown sepa¬ 
rately in tho revenue papers, and those bearing 
any assessment paid the amount direct into the 
Government treasury however small might be tho 
area of tho plot. With the exception of Vrittces, 
each grant was attached on the death of the 
holder, and the attachment continued until orders 
for its removal were received from the Rajah at 
Nagpur. 

At page 218 he stated: 

In the Khalsa pergunnabs the following classes 
of holders have been granted proprietary right in 
their plots ; 

• • • • 

IV. Holder.*? of privileged tenure plots. 

It therefore appears that these plots 
were granted in vrittee tenure for previous 
services and that at the settlement of 18G3 
tho proprietary rights were granted to the 
occupants. In para. 368 Major Lucie Smith 
proposed certain restrictions on the rights 
of malguiiars, such as no transfer without 
tho approval of the Deputy Commissioner 
and the liability to resume in case of grave 
misconduct, but these proposals were not 
accepted by Government. In Expln. (i) 
to S. 52, C. P. Settlement Code 1895, it 
is stated : 

Malik-makbuz-as are to bCRhown in the khewat 
aa well uh znalguzars. Malik.in!ikbu/.a!> are of 
three kinds, (1) ordinary malik-makbuzaH asso^^Eed 
to revenue, (2) maUk-makbuzaH revenue free, and 
(3) malik-mivkbuzaa revenue free as against the 
malguzar (tnuafidar-malguzar). 

This clearly suggests that revenue free 
malik.makbuzas have tlie same propriet- 
ary rights as ordinary rnalik-makhuzas, 
and at p. 7 of the introduction it is stated: 

Another clusa of pcraooa whoso status has been 
recognized as that of malik-m^ikbuza aru holders 
‘ of rovcDUo-frce plots of land iu grant from Govern¬ 
ment, who now enjoy the right of trau-iforriug 
those plots by sale or mortgage, although the 
rovenuo assignment may bo liable to resumption 
on such alienation. 

In Revenue Book Circular, Vol. 2, S. 1, 
Serial No. 2, it is stated : 

Grants In perpetuity or (or more than one life 
were always made by the Government, even 
though no condition was expressed, with the object 
o( maintaining the family of the grantee in a 


suitable station of life. It was not intended that 
any holder for tho time being should bo able to 
realize tho whole bcnelit for himself, :iud aliena¬ 
tion should thcroforo be followed by resumption. 
Inthcca.se of grants subject to loyalty and good 
conduct, or any similar condition of a personal 
nature, resumption of the grant should bo ordered 
on transfer of the land. In other cases, the grants 
should be allowed to continue in favour of the 
transferee, provided that the conditions are 
fulfilled. When the Deputy Commissioner, at the 
instance of a Civil Court, sells land held on a pri¬ 
vileged tenure, it is desirable that the purcha.ser 
should know whether or not the land, after sale, 
will be liable to full revenue or not. 

This appears clearly to contemplate that 
the holder for the time being can transfer 
the land, and that the only result of such 
a transfer will be the resumption of the 
concession exempting it from land revenue. 
In C. P. Rev. Rulings 33^ the Financial 
Commissioner held that revenue officers 
have no power to oust a person who is in 
possession of a revenue-free holding as pro¬ 
prietor on the ground that tho conditions 
of the muali grant had not l)een observed 
and that in such a case tlie only power 
that tliey have is to direct that the 
revenue-free concession 1)0 resumed. 

Tho conclusion therefore that I reach is 
that there is nothing to show that any 
restriction has been imposed in this case* 
on tho ordinary proprietary right of sale. 
In 22 C W N 577‘ tho Privy Council held 
that tho jagir was liable to attachment in 
execution of a decree and pointed out that: 

In the case of Karim Khan (thooriginal grantee) 
tho grant is expressed to be for hU luainteriancc. 
Ill tbo ca‘io of his descendants it is not. The 
right inference therefore i.s that it was not a 
maintenance graut in tbo latter ca-c. though it 
was in the former. 


In this case the original grant was made 
for the maintenauco of tho grantee, but 
there is no express statement that it was 
made for the maintenance of his heirs. 
In 2 Luck 4*^ the proposition was laid 
down tliat where a man is proved to have 
hereditary riglits and there i.s nothing to 
show that they are non.transferable they 
must he presumed to he transferable. Fox'i 
these reasons I hold that the malik. rnakl>uza 
rights in the two fields in suit are trans¬ 
ferable, subject of course to Government's, 
right to resume the concession exempting; 
them from land revenue. 


3, Laldas v. Gatieebdas, O. P. Rov. Rulings 33. 

4. Mt. Saklna Hai v. Kaniz Fatima Begam (1917) 

4 A I R P C 94=17 I C 032=22 G W N 577 
(P C)- 

6. Bhco Bahadur Singh v. Bishunatb Saran 
SiDgb, (1927) HAIR Oudh 74=99 I C 87C 
=s:2Luck 4=4 OWN 15. 
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Mr. Khandekar relied on certain cases 
■which do not appear to me to be in point. 
Tn 45 Mad 620,® where it was held that 
the sale of inam land was contrary to 
public policy, the inam was to be held so 
long as certain temple services were per. 
formed and it was in the interests of the 
public that these services should be per. 
formed and therefore that the land should 
continue to be inam land. Again in A I E 
1929 Nag 232^ there were services to be 
rendered and it was in the interests of the 
public that these services should continue 
to be rendered. In the present case there 
are no services to be rendered, and I 
cannot see that the sale of these malik. 
makbuza fields would be in any way con- 
trary to public policy. 

The appeal is therefore allowed with 
costs, and the order of the lower Courts 
bolding that these fields are exempt from 
attachment and sale in execution of a Civil 
Court decree is set aside. No counsel’s 
fee as no certificate has been filed. 

D.s./R.K. Appeal allowed. 

C ^njanevalu v. Sri Venugopala Rice Mill, Ltd.. 
(1922)'9 AIR Mad 197=70 I 0 466=45 Mad 
620=42 M L J 477. 

7. Thakurdas v. Dhanrao, (1929) 16 A I R Nag 
232=116 I C GGl. 
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Mi. Boro Bai, w/o Khubchand Mahajan 

— Applicant. 

Y. 

Bamsunder Prayagdutt Brahmin 

— Opposite Party. 

Civil Eevn No. 211 of 1937, Decided on 
■26th January 1938, from order of Dist. 
Judge, Jubbulpore, D/- 22nd December 
1936. 

Civil P. C. (1908). O. 3, R. 4 (3); O. 9. 
R. 13—Suit dismissed for default—Application 
for restoration can be presented by pleader 
without fresh appointment. 

Sub-rule 3 of R. 4 of O. 3 does not impose any 
restraint on the generality of the meaning of the 
expression “all proceedings in the suit” occurring 
at the end of sub-r. 2 of R. 4. and cannot be regarded 
as exhaustive. The maxim exprcssio uniusest 
cxclusio altcrius cannot be applied in the intor- 
pretation of the term of sub-r. 3 of R. 4, as R. 1 of 
O. 3, authorises a pleader to make any application 
on behalf of the party be represents. As a suit 
terminates only by a decree, an application for 
restoration of a suit dismissed for default must 
be regarded as a proceediog in the suit. Conse* 
quently a pleader is entitled to present such an 
application without fresh appointment : A I R 
J929 Lah 96, Ret. on. [P 272 C 2] 

R. N. Padhye — for Applicant. 

K, C. Jain — for Opposite Party* 


Order.—This is a defendant’s applica¬ 
tion in revision against the order by the 
District Judge, Jubbulpore, in Miscel. 
laneous Civil Appeal No. 14 of 1936 passed 
on 22nd December 1936. Civil Suit No. 
5.A of 1935 on the tile of the Second Sub- 
Judge, Second Class, -Jubbulpore, was dis. 
missed for default of the plaintiff on 4th 
February 1936. His counsel applied on 
5th February 1936 for its being restored 
to file on the plea that he had noted a 
wrong date in his diary and did not appear 
in the case due to a misunderstanding that 
it was not fixed for hearing on that date. 
The trial Court declined to restore it 
remarking that the application made by 
the plaintiff’s counsel was an irregularity. 
The lower Appellate Court took a different 
view and remanded the proceeding to the 
original Court for enquiry into the merits. 
It is urged on behalf of the defendant that 
in view of the provisions of O. 3, R. 4 (2) 
and (3) it was not permissible for a pleader 
to apply under O. 9, R. 13, Civil Procedure 
Code, for restoration of a suit which was 
dismissed for default. Sub-r. 3 of R. 4 of 
O. 3, Civil Procedure Code, specifies certain 
proceedings wherein the appointment of a 
pleader shall be deemed to be in force. 
That sub-ruledoes not impose any restraint 
on the generality of the meaning of the 
expression ‘ all proceedings in the suit” 
occurring at the end of sub-r. 2 of R. 4, 
and cannot be regarded as exhaustive. 
The maxim expressio uniusest exclusio 
alterius cannot be applied in the interpre- 
tation of the terms of sub-r. 3 of R. 4, as 
R. 1 of O. 3 authorizes a pleader to make 
any application on behalf of the party he 
represents. As a suit terminates only by a 
decree, an application for restoration of a 
suit dismissed for default must be regarded 
as a proceeding in the suit. Consequently, 
a pleader is entitled to present such an 
application without fresh appointment: see 
AIR 1929 Lah 96.^ I therefore agree 
with the view taken by the lower Appellate 
Court. It is contended that the allegation 
made in the application was vague and 
evasive. That is a matter which relates 
to the merits, for enquiry into which the 
case was remitted by the lower Appellate 
Court. The application is dismissed with 
costs. Pleader’s fee Rs. 10. 

V.B.B./R.K. Application dismissed. 

1. Abdul Aziz V. Punjab National Bank Ltd.. 

(1929) 16 A I R Lah 96=114 I 0 76=10 Lah 

670 =30 P L R 628. 
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Niyogi J. 

Madhao Mxihund Xakhate — Auction, 
purchaser —Applicant. 

V. 

Bamchandra and others — Decree.holder 
and Judgment.debtors — Opposite 
Party. 

Civil Bevn. No. 319 of 1937, Decided on 
5th January 1938, from order of Addl. 
oub-Judge, Second Class, Bhandara, D/- 
2nd March 1937. 

(a) Res judicata — Auction sale — Executing 
Court suspending confirmation — Appeal by 
decree-holder without impleading auction-pur- 
chaser-~Decision in appeal does not operate as 
res judicata against auction-purchaser. 

Though an order passed in execution is governed 
by S. 11, Civil P. C., the order would affect only 
the parties or their privies and not strangers who 
bad not derived their title from the parties. 

273 C 2] 

Where an auction sale is held but the executing 
Court suspends its confirmation and the decree, 
holder subsequently appeals against such order 
without Impleading the auction-purchaser, the 
decision in the appeal would not be binding on 
the auction-purchaser : A I R 1925 All 236, Rel. 

__ [P 274 C 1] 

(b) C. P. Debt Conciliation Act (2 of 1933), 

21 S. 21 does not preclude executing 

Court ffom^ confirming execution sale held prior 
to application by debtor under S. 4. 

The object of the Debt Conciliation Act is tho 
settlement or adjustment of debts owed by agricul- 
turists and in the settlement of the debts any 
interest which arises in favour of a third party 
should not bo disregarded. The word ‘proceed¬ 
ings’ occurring In S. 21. Debt Conciliation Act 
must therefore be understood as referring to those 
proceedings in which tho decreo-bolder and tho 
judgment-debtor alone are concerned and its mean- 
mg should not be extended to cover a case of an 
auction.purchaser. The proceeding relating to con¬ 
firmation of sale cannot be overridden by any other 
provision oj jaw unless there is an express provi- 

impairing the effect of R. 92. 
of O. 21 Hence, S. 21 does not preclude the exe¬ 
cuting Court from confirming tho execution sale 
hold prior to an application made by the debtor 

Conciliation Act : AIR 1937 
[P 274 C 2: P 275 C 1) 
c 9 1 Act (2 of 1933), 

' j 2®^ ®ppiy to those who have 

applied under S. 4« 

8- 21 means a debt of 
that debtor who applies under 8. 4. The section 
would therefore not apply to those who did not 
apply under Q. i : 20 N L J 25, Rel. on. 

[P276C 1] 

M. B. lodurkar—/or Applicant. 

V. K. Dhoke for Opposite Party 
Nos. 6 and 7. 

OrddP. This is an auction-purchaser’s 
application in revision against an order 
passed by the Additional Sub. Judge, Second 
■Class, Bhandara, in execution case No. 90. A 
■of 1934 passed on 2nd March 1937. The 
1998 E/36 & 36 


facts are that in execution of a money 
decree obtained by non-applicants 1 to 4 
against non-apidicants 5 to 7 the right, titlo 
and interest of non.applicants 5 and 6 in a 
house were sold on 2nd December 1935. 
The execution of the decree was not sought 
for against nou-applicant 7, Trimbak. The 
case was fixed for confirmation of the sale 
on^ 4th January 1936. In the meantime 
Trimbak, non.applicant 7, applied to the 
Debt Conciliation Board for settlement of 
the decretal debt. The executing Court, 
acting under the provisions of S. 21, Debt 
Conciliation Act, suspended confirmation of 
the sale. The decree.holder thereon pre¬ 
ferred an appeal against that order staying 
the confirmation of the sale but that appeal 
was dismissed. The auction.purchaser was 
not impleaded in that appeal although he 
was the party most vitally interested. 

The decree-holder applied for confirma. 
tion of the sale and impleaded the auction 
purchaser as a party. The auction pur- 
chaser joined with the decree.holder in the 
prayer that the sale should be confirmed. 
The lower Court dismissed that application 
on two grounds, (l) that the order in appeal 
preferred by the decree.holder debarred 
this application for confirmation of the 
sale, and (2) that S. 21, Debt Conciliation 
Act operated to suspend execution proceed, 
ings including confirmation of the sale. 

It may be conceded that the appellate 
order passed against the decree.holder 
would preclude him from maintaining this 
application, but, I am unable to agree with 
tho lower Court in the view that it also 
estops the auction.purchaser from asking 
for confirmation of the sale. Although the 
learned Judge of the lower Court is right 
in holding that orders passed in execution 
are governed by S. 11, Civil P. C., it over- 
looked tho fact that the order would affect 
only the parties or their privies and not 
strangers who had not derived their title 
from the parties. Their Lordships of the 
Privy Coimcil in 6 .411 269^ observed that 
the binding force of the orders passed in 
execution depends not on S. 13 of Act 10 of 
1877, which now corresponds to S. 11 of 
the Code of 1908, but on the general prin- 
ciples of law. Now on the general princi. 
pies, it cannot for a moment be contended 
that a decree passed against one should be 
held binding on a total stranger who does 
not derive his interest from any of the 

1. Bam Kirpal v. Rup Knari, (1884) 6 All 269= 

11 I A 87=4 Sar 89=1886 A W N 286 (P C.) 
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parties between whom inter se there was a 
dispute. As a matter of fact, as far as the 
auction-purchaser is concerned, he is not hit 
by even S. 11, Civil P. C. 

In order that a decision in a suit between A and 
B may operate as res judicata in a subsequent suit 
between A and G, it is necessary to show that C 
claims under B by a title arising subsequently to 
the commencement of the first suit. Thus, a pur¬ 
chaser, mortgagee, lessee or donee of a property is 
not estopped by a decree obtained in a suit against 
tb^vendor, mortgagor, lessor or donor commenced 
the date of the purchase, mortgage, lease or 
gift : See Mulla’s Civil Procedure Code, pp. G5 
and 66. 

Applying that principle here it is obvious 
that the appeal having been filed subse. 
quent to the date of the auction sale, its 
result will not affect the auction.purchaser 
unless he was made a party in the appeal. 
Moreover, as held in 47 All 304® no order 
which is passed behind the back of any 
party can bind him. 

The next question is whether S. 21 of the 
Debt Conciliation Act operates to stay the 
hands of the executing Court in confirming 
the sale. As pointed out by Pollock J. in 
19 N L J 296® there is nothing in S. 21 to 
prevent a Court from confirming sale. 
That section speaks of any suit or other 
proceeding then pending before a Civil 
Court. The question is whether the word 
“proceeding” is comprehensive enough to 
include a case of confirmation of sale. A 
sale is confirmed under R. 92 of O. 21, Civil 
P. C. There is therefore a conflict between 
S 21, Debt Conciliation Act and O. 21, 
B‘ 92, and the question would be whether 
the former overrides the latter. To take 
an analogous case, I may refer to 27 N L R 
95^ in which their Lordships of the Privy 
Council held that if a sale has been duly 
effected it is nob competent to the decree- 
holder or the judgment-debtor to get rid of 
it by adjusting or otherwise satisfying the 
decree out of Court. In that case there 
was a conflict between the provisions of 
O. 21, R. 92 and O. 21, R. 2, and their 
Lordships of the Privy Council held that 
O. 21, E. 2, did not control R. 92 of O. 21. 
Their Lordships pointed out that O. 21, 
E. 2, which provides for certification of 
adjustment come to out of Court contem. 

2. Imtiaz-un-nissa v. Chuttan Lai, (1925) 12 

AIR All 236=84 I 0 746=47 All 304=22 
A L J 1119. 

3. Haji Dada Kachi —Mallik Haji Wall Kloham- 
mad V. Pannalal, (1937) 24 A I B I^ag 98= 
169I 0 99=19NL J 296. 

4. Nanhelal v. Umrao Singh, (1931) 18 A I R PO 

83=180 I 0 686=68 I A 50=27 N L R 96 

(PC). 


plates a stage in the execution proceedings 
when the matter lies only between the 
judgment-debtor and the decree.holder and 
when no other interests have come into 
being. When once a sale has been effected 
a third party’s interest intervenes. They 
further pointed out that there was nothing 
in that Rule, namely R. 2 of O. 21, to sug- 
gest that the third party’s interest was to 
be disregarded. That is precisely the situa¬ 
tion here. 

The object of the Debt Conciliation Act 
is the settlement or adjustment of debts 
owed by agriculturists and the question is 
whether in the settlement of the debts any| 
interest which arises in favour of a third! 
party should be disregarded. There is 
nothing in S. 21 to show that such a result 
was intended by the Legislature. The 
word “proceedings” occurring in S. 21,' 
Debt Conciliation Act must therefore be' 
understood as referring to those proceed-! 
ings in which the decree-holder and the! 
judgment-debtor alone are concerned and, 
its meaning should not be extended to] 
cover a case of an auction.purchaser. That^ 
the provisions of O. 21, R. 92, are manda- 
tory was pointed out in 24 N L R 127.®' 
In a long course of judicial decisions it has 
been held consistently that a bona fide pur. 
chaser who is a stranger to the decree does- 
not lose his title to the property by the- 
subsequent reversal or modification of the 
decree : see 10 All 166,® 26 Cal 734,^ 27 
Cal 810,® 38 Cal 622.® 43 Bom 235,^® 38 
All 240*^ and 1 Pat L J 43;*® and in 56 Mad 
808*® it was held that though the decree- 
has been reversed before confirmation of 
the sale, a sale held in execution where- 
the purchaser is a third party may be- 
confirmed under O. 21, R, 92. The confir¬ 
mation of sale is not affected either by 

5. Shankar Lai v. Jawabar Lai. (1928) 15 A I B 
Nag 265=111 I C 895=24 N L R 127 (P B). 

6. Zaiu-ul-Abdio v. Muhammad Asgher All. 

(1888) 10 All 166=15 I A 12=5 Sar 129' 
(P C). • 

7. Mukboda v. Qopal Chunder, (1399) 26Cal 734. 

8. Set Umedmal v. Srinath, (1900) 27 Cal 810=' 

4 0 W N 692. 

9. Paresh Nath v. Hari Charau,(1911) 38 Cal 622' 

=10 I C 361=15 OWN 875=14 C L J 300. 

10. Shivbai v. Yeshu. (1919) 6 A I B Bom 175=- 

48 I 0 130=43 Bom 236=20 Bom L R 925. 

11. Peary Lai v. Hanif.un-nissa, (1916) 3 A I 

All 159=34 I C 303=33 All 210=14 A L J' 
302. 

12. Cbintaman v. Chunisahu, (1916) 8 A IR Pat? 

299=34 I 0 747=1 Pat L J 43. 

13. Sorimuth'ii v. Muthu Krishna, (1983) 20 .4 I R' 

Mad 598=143 I C 854=56 Mad 808=65- 
M L J 253. 
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private adjustment of the decree between 
the decree-holder and the judgment.debtor 
only or even by the reversal of the decree 
in execution of which the judicial sale is 
held. That being the nature of the pro¬ 
ceeding relating to confirmation of sale, it 
cannot be overridden by any other provi. 
sion of law unless there is an express 
!provision controlling or impairing the effect 
lof E. 92 of O. 21. I therefore agree with 
Pollock J.’s view in 19 N L J 296^ and 
;hold that S. 21 does not preclude the 
executing Court from confirming the exe¬ 
cution sale held prior to an application 
made by the debtor under S. 4, Debt Con- 
ciliation Act. 

In any case I fail to see why the Debt 
Conciliation Act should apply to the non. 
applicants 5 and 6 who did nob apply at all 
for settlement of their debt, as pointed out 
.in 20 N L J 25.^* The word ' debt” used 
jin 6. 21 means a debt of that debtor who 
^applies under S. 4. On this view also, 
ISecbion 21 would not come into operation 
against non-applicants 5 and 6 whose pro- 
perty has been sold. The lower Court’s 
order is set aside and it is directed that the 
sale will now be confirmed. The non. 
applicants 6, 6 and 7 will pay the appli¬ 
cant’s costs of this application. Pleader’s 
fee Rs. 15. 

d.s./r.k. Mevision allowed. 

14. Premlal v. Jlwan, (1936) 20 N L J 25. 
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Gruer j. 

Namdeo Chimnaji Patil Marathe and 
another Accused — Applicants. 

V. 

Emperor, 

Criminal Revn. No. 455 of 1937, Decided 
on 13th January 1938. from order of Dist. 
Magistrate, Buldana, D/. 15th October 
1937. 

* (a) Criminal P. C. (1898). S. 514-It i. 
■uffieient if grounds of proof exist and appear 

in record of proceeding.—MagUtrate prima 
facie eaUafied ae to forfeiture of bond—Omu- 
.ion to record reason, i. matter relating to 
procedure and not to jurisdiction. 

Even if the Court has not separately and for- 
mally recorded the grounds of proof it is sufficient 
if they exist and aroear In the record of the 
proceedings. The JMsdiotlon of the MagUtrate 
arises as soon as be Is satisfied prima facie that 
the bond has been forfeited, and the omission to 
teoord the reasons for his being so satisfied Is a 
matter relating to procedure and not td jurisdic- 
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tion. It is not disobedience of an express provi¬ 
sion as to a mode of trial but rather of an omission 
in a matter of procedure: A I li 1932 All 416 and 
AIR 1927 P C 44, RcL on.; 25 HI ad 61, Dicing. 

CP 276 C 1] 

^ (b) Criminal P. C. (1898), Ss. 117 (3) and 
514—Person executing bond under S. 117 (3) 
dying—Proceedings under S. 514 against bis 
sureties are not premature* 

Where a person executing bond under S. 117 (3) 
dies, proceedings against him as an accused must 
necessarily cease and there is no obstacle to an 
enquiry whether he has broken the conditions of 
the bond in order to take proceedings against the 
sureties under S. 514* [P 276 C 2] 

(c) Criminal P. C. (1898), Ss. 117 (3) and 
514—Person executing bond under S. 117 (3) 
for certain sum—Sureties jointly and severally 
liable for such sum cannot be liable for more 
than that sum. 

Where a person executes a bond under S. 117 
(3) for certain sum and the sureties each sign a 
bond for the same amount the sureties being 
jointly and severally liable, a sum more than that 
for which they are jointly liable cannot be rcco- 
vered from them. (P 276 C 2] 

R. G. Rao — for Applicants. 

W. R. Puranik, Advocate-General — 

for the Crown. 

Order.—One Mfc. Tulsabai executed a 
bond for Rs. 2000 under S. 117 (3), Cri. 
minal P. C., on 28th July 1936. The two 
applicants Namdeo and Kisan were her 
two sureties and each signed a bond for a 
like amount. Proceedings under S. 514, 
Criminal P. C. have been taken against 
them and they have been ordered to pay a 
sum of Rs. 1500 each. An appeal to the 
District Magistrate under S. 515, Criminal 
P. C. was unsuccessful and this Court is 
now moved in revision. Four points are 
taken by the learned counsel for the ap. 
plicants : (l) that the procedure of the 
first Court is illegal ; (2) that there is no 
definite finding that Tulsabai committed 
breach of peace so as to render the bonds 
liable to bo forfeited ; (3) that the proceed, 
ings wore premature, and (4) that the 
bonds could not be forfeited for more than 
a total sum of Rs. 2000. The defect in pro. 
cedure pointed out is that the Magistrate 
failed to record the grounds of proof which 
by S. 514, Criminal P. C. he shall do 
before calling for payment of the penalty 
by the person bound by the bond. Is 
answer to the objection that this defect 
would be curable by S. 637, Criminal P. C. 
it was contended that it was an omission 
of a mandatory provision which resulted 
in the Court having no jurisdiction and 
was a vital defect in the mode of the trial. 
In the first place I think that the section 
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jhas been substantially complied with. The 
Court has not separately and formally 
recorded the grounds of proof but it is 
sufficient if they exist and appear in the 
record of the proceedings as was held in 
A I E 1925 Nag 448^ in dealing with a 
similar question under S. 145, Criminal 
Procedure Code. 

In the present case proceedings were 
started on a report of the Sub-Inspector, 
Jalgaon, dated 23rd February 1937. Fur. 
ther, before the case was registered, both 
the applicants had been called up, and 
in the presence of one of them the 
Sub-Inspector was examined. These were 
evidently the grounds which aatis6ed the 
Magistrate, and the record of the Sub. 
Inspector’s statement may reasonably be 
taken to be the record of the grounds of 
[proof. But, apart from this, I should hold 
that the jurisdiction of the Magistrate 
arises as soon as he is satisSed prima 
facie that the bond has been forfeited, and 
the omission to record the reasons for his 
being so satisfied is a matter relating to 
procedure and not to jurisdiction : A I R 
1932 All 446"* at pp. 447, 448. It is not 
disobedience of an express provision as to 
a mode of trial as was the case in 25 Mad 
61,® but rather of an omission in a matter 
of procedure as in 5 Rang 53.^ The trial 
did not actually start until the case was 
registered. See also 28 Nag L R 163,® 53 All 
172,® 63 Mad 937=A I R 1930 Mad 857.^ 


Mirza Yad Ali a. I, R, 

to summon witnesses for them. The second 
objection is not borne out by the record. 
The first Court heard the evidence of the 
Sub-Divisional Officer and the Naib.Tah. 
sildar, Jalgaon, and concludes that Tulsabai 
did raid the locked house in possession of 
Laxmibai and Parwatibai. The Appellate 
Court also records in para. 5 of its judg. 
ment a finding that the instigation came 
from Tulsabai. 

The third point is that proceedings are 
premature because a criminal case arising 
out of these incidents is still sub judice. It 
does not appear from the record whether 
this is so or not, but assuming that it is, 
the record shows that Tulsabai is dead ; so 
proceedings against her as an accused must 
necessarily have ceased and there was no 
obstacle to an enquiry in the present case 
whether she had broken the conditions of 
the bond. It is conceded by the learned 
Advocate. General that the fourth point is 
a good one. The two sureties were jointly 
and severally liable and therefore more 
than a total sum of Rs. 2000 could not be 
recovered from them. Instead of paying 
Rs. 1500 each they will now be required’ 
to pay Rs. 1000 each. The application 
therefore succeeds only to that extent. 

d.s./r.k. Application partly allowed. 
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Digbt J. 


The only question then is whether the 
omission has caused prejudice to the appli. 
cants. As they were represented by counsel 
and could see the grounds from a perusal 
q£ the record and from hearing the evidence 
I do not think that any prejudice has been 
caused. It was for them to bring their own 
evidence if they wished or to ask the Court 


1. Ramoh^dra v. Ganpat, (1925) 12 A I R Nag 
448=87 I 0 923=26 Cr L J 1035. 

.9. Madan Mohan v. Sheoraj Kunwar, (1932) 19 
A I B All 446=1932 Cr 0 558=1411 0 131= 
34 Or L J 156=1932 A L J 603. 

3. Bubrahmania Ayyar v. King Emperor, (1902) 

25 Mad 61=28 I A 257=2 Weir 271=8 Bar 
160 (P 0). 

4. Abdul Rahman v. Emperor, (1927) 14 A I R 

P 0 44=100 I C 227=54 I A 96=28 Cr L J 
269=5 Rang 53 (P C). 

6. Mt. Lahani v. Khusal, (1932) 19 A I R Nag 
127=1932 Cr 0 678=140 I 0 113=33 Cr L J 
938=28 N L R 168. 

6. Kalloo V. Bashiruddin, (1931) 18 A I R All 3 

=1931 Or 0 8=129 I 0 269=82 Cr L J 372= 
63 All 172=1933 A L J 1604. 

7. Ramaraju v. Emperor, (1980) 17 A I R Mad 

867=1930 Or LJ 1033=127 1 0 654=32 Ct 
L J 30=63 Mad 937. 


Chaganlal Asaramji Oswal — Plaintiff 

Appellant. 

V. 

Mirza Yad Ali Beg and another — 

Defendants — Respondents. 

Second Appeal No. 141.B of 1934, Deci. 
ded on 24th July 1937, from appellate 
decree of Second Addl. District Judge, 
Amraoti, D/. 14th March 1934. 

Civil P. C, (1906), S. 47—Execution—ExceM 
property taken by decree-holder not covered by 
decree—Application for restoration lies to exe¬ 
cuting Court—Separate suit U not maintain¬ 
able. 

No separate suit can lie /or the recovery of 
lands taken by the deoree-holder in excess of the 
terms of the decree; if the decree-holder has been 
put in possession of excess land by the officer of 
the Court executing the decree, it is but just and 
proper that the executing Court itself must undo 
the wrong by ordering the decree-holder to restore 
it back under 8. 47: AIR 1924 Nag 246 and 19 
Cal 683 (P G), Rel. on ; Case law referred. 

[P 281 0 1) 

N. T. Mangalmoortii — for Appellants 

G. V. Deshmukh —for ^spondent No.l. 

P. N. Rudra —for Bespondmt No. 2, 
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Judgment. — The claim of the plaintiff 
has been dismissed by both the lower 
Courts on the finding that the land now in 
suit was sold at the auction sale and that 
the claim is barred by S. 47, Civil P. C, 
There is no difficulty in deciding that, if 
the property in suit was in fact sold and 
possession given according to the sale, no 
suit would now lie to contest the matter. 
But, in arriving at the finding that the 
fields in suit were sold, the learned Judge 
of the first Appellate Court has had to get 
over the contents of the sale certificate, 
and the sale certificate Is dealt with in the 
following way. First of all it is said that 
the fields mentioned in the preliminary 
and the final decrees are comprehensive 
enough to include the fields in suit. No 
doubt they are, except in the case of sur. 
vey No. 7 of Khojanpur which was never 
included in the mortgage decree at all. 

The next reason given is that the appli. 
cation made th have the sale set aside by 
the defendant under Order 21, Eule 90, 
would have no meaning if the fields in 
suit had not been sold, and reference is 
then made to the evidence of the appellant 
himself regarding his protest before the 
Civil Court and the Collector. The appel. 
lant deposed that he protested before the 
Civil Court as well as before the Collector 
that the pot-hissas' in the survey number 
in suit did not represent the land of Chin, 
numia’s eight annas share ‘'directed to be 
sold" and that he made an application 
under O. 21. E. 90. Civil P. C. for setting 
aside the sale on the ground that the land 
fetched a low price and that 16 annas 
share in two fields had been shown instead 
of eight annas share as directed by the 
decree. But I fail to see how one can infer 
from this statement that what was actu¬ 
ally sold was something different from 
what is mentioned in the sale certificate. 
Then it is said that the differences in area 
and sub.shares may be due to the intro¬ 
duction of the Eecord of Eights after the 
passing of the final decree; but in view of 
the fact that the sub-divisions and area 
are clearly specified in the sale certificate 
and in view of the wording of a revisional 
order discussed below I cannot accept such 
a theory. 

Then it is said that the order passed by 
the Judicial Commissioner on 6th January 
1922 clearly explains the position. Tne 
order of the Judicial Commissioner refer, 
red to, shows that when the mortgage 
decree was to be executed it was found 


that some of the fields decreed to be sold 
were not recorded in the name of the 
judgment.debtor in the Eecord of Eights. 
Accordingly, the case was referred back 
to the Civil Court which directed only 
those fields which were recorded in the 
judgment-debtor’s name to be sold. The 
decree-holder gave a list of such fields. The 
list was ‘ compared in Court with the de. 
cree” and forwarded to the Collector, and 
the proclamation of sale followed this list. 
If the decree-holder gave a list of what 
was to be sold specifying the fields, and 
sale was held in accordance with the list, 
is it conceivable that the sale certificate, 
which is on the face of it clear, should 
have departed from the list which was 
passed by the Court ? In my judgment the 
failure to pay proper attention to the 
wording of the sale certificate and over, 
ruling its clear words is an error of law 
having regard to the observations made by 
their Lordships of the Privy Council in 44 
Mad 483.^ A sale certificate is a document 
of title and shows exactly what property 
passed by the sale, and where the specifica¬ 
tion of the property is clear and unambi. 
gnous, it is not possible to say that different 
property passed because different property 
could or should have been sold or because 
the mortgage was comprehensive enough 
to include further property or because the 
defendant made an application to have the 
sale set aside or because the defendant 
made some kind of complaint in the Civil 
Court and the Court of the Collector. More- 
over in the present case the fact that the 
plaintiff himself gave a list of the fields and 
the fact that the very sub-divisions men- 
tioned in the sale certificate are referred to 
in the Eecord of Eights strongly supports 
the inference which in any case should be 
legally drawn that the very fields and sub¬ 
divisions mentioned in the sale certificate 
were the fields and sub-divisions which 
had been put to sale. I do not consider 
that it is open to me to find that an eight 
annas share was specified in the sale and 
then to apply the maxim "falsa demons, 
tratio non nocet”. 

Once the finding that the fields in suit 
not specified in the sale certificate were 
sold is set aside, as I consider it shoidd be, 
the question remains in a more diflScuIt 
form as to whether the suit is maintainable, 

1. Bamabbadra Naidu v. Kadiriyasami Naicker, 
(1922) 0 A I B P 0 262=63 I 0 708=48 I A 
166=14 Mad 488 (P C). 
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and in order to apply the law, it becomes 
necessary to consider further the material 
available. The plaintiff’s case is worded 
in the following fashion. It is said that 
symbolical possession was given of the 
fields in suit in execution and that on the 
date of symbolical possession the plaintiff 
unlawfully took possession of the fields in 
suit. The records have been eliminated. 
Of course if it was not the act of the Court 
or of its officers which gave possession to 
the defendant, the case might be a case of 
ordinary dispossession of those portions of 
land which were in possession of the defen. 
dant under his purchase taken in execution. 
But what the plaintiff avers is that sym. 
bolical possession was, in fact, taken of the 
fields in suit in execution. 

The main questions thus arising for 
decision may be summarised as follows : 
(1) What is the proper construction of 
these averments ? (2) Is the suit barred 
on these averments by the provisions of 
B. 47, Civil P. 0.? As regards (1) they can 
only mean that by beat of drum the 
ownership of respondent 1 of the fields in 
suit was proclaimed by an officer of the 
Court. No party can take symbolical pos¬ 
session in execution by his own independent 
act. On the date of such proclamation 
respondent proceeded to enter into posses, 
sion of what was so proclaimed. 

The reason for this drafting of the plaint 
is obvious. The plaint was presented by 
counsel, the words * symbolical possession” 
were also written in brackets in English 
to make the matter clear. The plaintiff 
himself who can remember the number of 
a rule in O. 21 is no stranger to the law, 
and whatever garbled version of facts has 
been put forward, the law would probably 
be studied, and the necessity felt of some, 
how separating the dispossession by the 
plaintiff from the proceedings in execution. 
In hia oral evidence the plaintiff omits the 
first stage altogether. Rightly or wrongly 
symbolical possession of the whole is men. 
tioned in the plaint, so that all the physi- 
cal dispossession can be made referable 
to an act of the respondent. Further, the 
symbolical possession is alleged to have 
been wrongly taken because the immov. 
able property mentioned in para. 1 of the 
plaint of which it was given was not 
included in the sale certificate. 

It thus appears to me that on a proper 
construction of^ the plaint, the title of 
plaintiff ostensibly passed to the respon. 


dent by the act of the officer of the Court 
in execution, and the plaintiff entered into 
the lands of which title had been so given 
to him. Nothing was left for plaintiff when 
his title passed, so that as against plaintiff 
there could be no question of bringing a 
suit for partition. The declared owner 
entered on the land. The result of the 
wording of the plaint is to relieve the 
defendant from any necessity to allege and 
prove that symbolical possession was given 
by boat of drum in execution of the decree 
by the officer of the Court, and to enable 
me to decide the case unless pleadings are 
amended without remand on the view of 
the law which I take. The following cases 
have been quoted in the course of the 
argument : 45 Ail 96,^ 53 Cal 837,® 54 Cal 
419,^ 53 Cal 781,® 44 Mad 483^ and 125 
I C 765.® 

In the Allahabad case the facts are not 
very clear but it was found that the 
auction.purchasers had takan possession of 
the property of the judgment-debtors out¬ 
side the mortgage and an application was 
made under S. 47, Civil P. C. for restitu. 
tion. It was held that 0. 21, R. 100, had 
DO application as it was the judgment, 
debtors who had been dispossessed; and 
apparently held that because (l) a suit by 
an auction.purchaser for possession against 
the judgment-debtor could be maintained 
therefore (2) a suit by the judgment-debtor 
against the auction.purchaser would be 
maintainable. 

The first position is settled law, and the 
Full Bench decision in 10 Pat 670’ has 
been followed by Macnair J. C. in 28 
N L R 250® which is discussed in 31 N L R 
217® at page 221, but does the converse 
follow ? Macnair J. C. in 28 N L R 250® 
r emarked that an y applications under 0.21, 

2. MuDDa Lai v. Collector of ShahjaDpur, (1923) 

10 A I R All 470=74 I C 995=46 All 96. 

3. Mohan Siogh v. Panohanan Sadhukhan, 

(1927) 14 A I R Cal 106=99 I 0 180=53 Cal 
837. 

4. Umapafci Mukerjee y. Sheikh Soleman, (1927) 

14 A I R Cal 614=103 I 0 233=64 Cal 419. 

5. Kailash Chandra Tarapdar v. Qopal Chandra 

Poddar, (1926) 13 A I R Cal 798=95 I 0 494 
=63 Cal 781=30 OWN 649=48 C L J 345 
(P B). 

6. Kishen Lai y. Pearey Lai, (1930) 17 A I R AH 

865=126 I 0 765=1931 A L J 49. 

7. Tribeni Prasad Singh y. Ramasray Prasad. 

(1931) 18 A I R Pat 241=133 I C 337=10 Pat 
670=12 P L T 423 (F B). 

8. Ohotelal y. Saiwan, (1932) 19 A I R Nag 140 

=140 I 0 683=28 N L R 260. 

9. Deviprasad y. Waziruddin, (1935) 22 A I R 

Nag 30=156 I 0 996=31 N L R 217. 
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B. 95 did raise questions which had refer, 
•once to the execution of the decree and 
that in 55 Cal 781,^ the Calcutta High 
Court considered an application which did 
raise such a question. And I would refer to 
pp. 716 and 717 of the Patna decision 
where it is remarked that when a decree- 
holder brings a suit for possession basing 
■it upon the title derived from the Court’s 
sale, he does not dispute or raise any ques. 
tion regarding the execution or satisfac- 
tion of the decree but rather assumes and 
relies upon the validity of the execution, 
the sale and the satisfaction of the decree. 

In such a case the execution terminates 
with the sale of property.” The Bom. 
bay High Court in 54 Bom 479^® clearly 
takes the view that an application made 
by the decree-holder auction.purchaser to 
get possession of property is not a proceed¬ 
ing in execution and that no appeal lies 
against the order dismissing the application, 
thus differing from the Calcutta High 
Court. 

The Privy Council case in 44 Mad 483^ 
was a case where the mortgage decree 
directed the sale of certain property *'with 
all the pannai lands belonging to the defen¬ 
dants and in their enjoyment,” and where 
the words of the sale proclamation followed 
the decree, and the words of the sale 
certificate referred to "the whole of the 
pannai lands belonging to and enjoyed by 
the sons of defendant 1, who acquired them 
as legal representatives of defendant 1.” 
It WM held by their Lordships that the 
meaning of the sale certificate was clear, 
and that the object of a sale certificate 
would be defeated if it were possible to 
change its plain meaning by reference to 
other documents Their Lordships added 
that certificates of sale were documents of 
title which ought not to be lightly regarded 
or loosely construed. It was further added S 

The rights of the mortgagors, however, need not 
have been taken away by this fact, as they were 
at liberty to have taken proceedings in the suit in 
order to raise the contention that they now put 
forward under 8. 47, Civil P. C. 1908, but this 
they have never done and it is now too late. 

They also added that 

there Is full opportunity for challenge of all pro- 
' ceedings in the execntion of mortgage decrees at 
^bo time, and except in clear cases a purchaser 
ought not to be baiassed in his possession by 
-disputes arising years after his purchase. 

One coDteptioD was th at the suit should 

ilO. Biralal Mobanlal v. Bamohandra Eundanmal, 
(1980) 17 A 1 R Bom 87&3196 l Q 709364 
Bern 479333 Bom L B 619. 
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be treated as an application under S. 47 
and that the other side contended that 
such application would now be barred and 
tbe words "now put forward under S. 47,” 
and ‘now too late” refer to this contention. 
On the question as to whether a suit will 
lie I do not think the decision goes further 
than saying that no suit will lie if the 
matter can be questioned in execution. 
Their Lordships add “the atthakshi fol¬ 
lowed the words of the sale certificate and 
consequently of these lands possession was 
duly given,” It is desirable to refer to the 
decision of the Madras High Court (which 
was reversed) of which an extract is given 
at page 845 : 

I think the sale certificate, which presumably 
followed the sale proclamation, should it possible 
be construed so as to convey only the properties 
which the Court had iurisdiction to sell under 
tbe decree. I therefore come to the conclusion 
that tbe sale did not include the 226 kulis. 

The 226 kulis were in possession of the 
mortgagee at the time of execution but 
were nob included in the mortgage. It is 
thus clear that an attempt to construe the 
sale certificate by a reference to what was 
mortgaged was definitely disapproved. The 
decision in 53 Cal 837^ was a case where 
a share in a tank was put up to sale in 
execution of a money decree against the 
legal representatives of one Rup Kumari. 
A suit was subsequently brought by these 
representatives against the auction.pur. 
chaser, who was a stranger, on the ground 
that on tbe date of tbe sale Hup Kumari 
had DO interest in the tank as her life 
interest had come to an end with her 
death. It was held that the plaintiffs had 
an opportunity to raise the question in 
the execution proceedings and that once 
the sale had become absolute and a sale 
certificate had been granted to the auction- 
purchaser who was a stranger the latter 
should not be left in doubt as to whether 
the parties or their representatives intend, 
ed in the future to attack the sale. 

In the Full Bench case reported in the 
same volume, (53 Cal 781)^ it was decided 
that an order passed on an application 
under O. 21, R. 95, viz. an order to put a 
purchaser in possession to whom a sale 
certificate has been granted, was an order 
under S. 47, Civil P. 0., and appealable as 
such. Tbe decree-bolder was in this case 
the purchaser and it was held that the 
weight of authority was in favour of tbe 
view that wher^ the aqotion-parchaser was 
the deoree-holderjEvyroil^tioii relating to 
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delivery of possession came under S. 47 of 
the Code: vide p. 796. This last proposi- 
tion that a purchaser decree-holder was a 
party had already been laid down by the 
Judicial Committee: 19 Cal 683.“ The 
Full Bench case was referred to in 28 
N L R 250,® and not dissented from. The 
case reported in 125 I C 765® was a case 
where the Court sold a larger quantity of 
land than should have been sold owing to 
an excessive area being described when 
describing the property. The delivery of 
possession followed the sale and obviously 
there was opportunity for the judgment- 
debtor to raise the question in the execu¬ 
tion proceedings. 

Assuming for the sake of argument that 
the symbolical possession followed the war¬ 
rant the question arises as to whether an 
order under O. 21, R. 95, need be or can 
be questioned in the executing Court. The 
order passed under R. 95 is an order of a 
particular kind based on the sale certificate 
which the Court is bound to pass and will 
usually be passed ex parte. No notice is 
necessary because the Court is bound to 
pass the order based on the sale certificate. 
But supposing the Court orders possession 
to be given which it is not empowered 
to order under O. 21, R. 95, supposing it 
departs from the sale certificate and orders 
property not mentioned in the sale certifi. 
cate to be delivered, would not tbe act of 
the Court be entirely without jurisdiction 
and would not the person dispossessed by 
an order made without jurisdiction be 
entitled to bring a suit for recovery of the 
property which was taken from him in 
consequence of an order made without 
jurisdiction at all ? A fortiori if the officer 
of the Court failed to follow the warrant, 
would not the act bo one which could be 
styled illegal dispossession outside execution? 

But this matter is the subject of decision 
from tbe year 1869 onwards in tbe Calcutta 
High Court. These decisions are to be 
found in the report published in 12 Beng 
L R 201*^ and the following pages. Origi¬ 
nally Peacock C. J. took the view that an 
act done in execution of a decree wholly 
contrary to the decree would not be an act 
in execution at all and illustrated the case 
where a cow was to be delivered by the 
decree and a horse was delivered. In a 


11. Prosunno Kumar Sanyal v. Kali Das Sanyal, 

(1892) 190al 683=ltf lA 166=6 Sar 209 (PC). 

12. Muddun Mohun Singh v. Kanaye Dass 
Ohuokerbubty, (1874) 12 Bong L R 201. 
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later case of 1870 possession of properties 
not specified in the decree had been given 
by an officer of the Court and the former 
case was distinguished, and it was said that 
the question was not the thing to be deli, 
vered in execution of the decree but which 
was the Court which had jurisdiction to 
deliver the thing. Therefore however 
absurd the order of the Court which 
directed the delivery might be, still unless 
jurisdiction were given, no other Court 
would have power to alter the direction in 
question. So, however absurd the illustra¬ 
tion of the cow and the horse might make 
out a possible order to be, still the illustra. 
tion was not a guide as to which Court 
had proper jurisdiction. If this case is good 
law an argument founded on ’nullity’ 
would be met by the proposition that no 
other Court has power to enter into the 
question. In 12 Beng L R 201^^ the 
Judges did not say specifically whether 
they agreed with the case of 1870. The 
decision proceeded on the assumption that 
it was correct, and that the test was whe¬ 
ther an officer of the Court delivered pos¬ 
session. In this case, as indeed in the- 
former case, Special Case No. 313 of 1867,^® 
it was pointed out that the Court could 
not say whether the suit lay unless the 
mode of dispossession was clearly known 
and in Muddun Mohun Singh’s case^^ it 
was pointed out that the objection to juris¬ 
diction of the trial Court trying the suit 
would depend upon the facts and that the 
plea involving the facts was not taken by 
the defendant either in the first or the^ 
second Appellate Court. 

In 22 Cal 483^* and the following pages, 
the rule as quoted in 12 Beng L R 201-*^ 
was referred to and the principle approved- 
IS that no suit lay where possession was 
given of too much by an officer of the Court: 

It eeems to us that, if the Subordinate Judgo 
had found that the defendant was put in posses¬ 
sion of the lands in execution of the decree by the 
officers of the Court, the case would clearly fall 
within the purview of the ruling in 12 Beng L R 
201 .^^ 

In this case too, the objection to the- 
jurisdictioD of the trial Court was not 
taken until the stage of appeal and was 
held to involve a question of fact and the 
case was decided also by treating the suit 
as an application under S. 244, Civil P. C., 
now S. 47. The lower Court’s finding was- 

13. Ranee Surot Soondry Dabee v. Onwar Persad, 
Special Appeal No. 313 of 1867. 

14. Biru Mabata v. Shyma Ohum Khawas, (1895)^ 

22 Cal 483. 
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that the defendant was in possession of the 
lands in execution of the decree, but the 
High Court relied on the fact that the 
executing Court held that possession of the 
lands decreed had been given in execution. 
The words lands decreed” were interpreted 
as being a decision that he was put in 
possession in the execution case of only 
the lands decreed. 

Their Lordships of the Privy Council 
in 19 Cal 683^^ emphasized in another 
connexion their approval of the liberality 
with which S. 244, Civil P. C. had been 
construed by the Courts in India and in 
20 tN L E 90^® the learned Additional 
Judicial Commissioner quoted the decision 
in 19 Cal 683 with approval, and the 
following remarks are pertinent to the 
decision of the present case : 

It has also been held in 22 Cal 4831* ttaj no 
separate suit can lie for the recovery of lands 
taken by the decree-holder in excess of the terms 
of his decree ; if the decree-holder has been put in 
possession of excess land by the ofBcer of the Court 
executing the decree it is but just and proper that 
that executing Court itself must undo the wrong 
by ordering the decree-holder to restore it back 
under old 8. 244, Civil P. 0. or its correspondlne 
8. 47, Civil P. C.. ® 


It is thus quite clear that the Judicial 
Commissioner’s Court in a published ruling 
takes the view that the delivery of excess 
property not covered by the decree is a 
naabter of which the judgment-debtor can 
complain to the executing Court with a 
view to obtaining relief and that the ques¬ 
tion of restoration of the excess must be 
decided by the executing Court and not by 
suit in another. 


I would also refer to 20 N L E 93*® 
where the powers of the executing Court 
to pass any order necessary to the ends of 
justice or to shorten litigation is referred 
to at p. 102. The trend of rulings of the 
Nagpur Judicial Commissioner’s Court and 
the Nagpur High Court is really in favour 
of all questions relating to the delivery of 
possession which give rise to dispute being 
matters within the jurisdiction of the exe- 
outing Court. The facta in 20 N L E 90*® 
were different. The deoree-holder attached 
certain moveables in execution bub they did 
not appear in the list of moveables attached 
by him, and the eventual question was 
whether this property was with the decree- 
holder or with the Nazir. I agree with this 

16. Keahri Siogh v. Umrao Singh, (1934111 AI B 
Nag 346=88 I 0 1081=30 N L R 90. 

16. Bamjl ▼. ZibUjl, (1934) 11 A I B Nag 368=60 
X 0 «9=80 N L R 98. 


clearly expressed view of Kinkhede A. J.C 
and consider that the view expressed by 
the Calcutta High Court years ago is still 
good law. It follows that once the plaintiff 
has averred that symbolical possession of 
all the property in suit was taken in exe- 
cutioD, he is out of Court in the present 
case, for the reasons I have given. 

* * * * 

The result is that the appeal is dismissed 
as regards all the claim except half of 
survey No. 7/1 of mouza Kbojanpur. As 
regards survey No. 7/1 of mouza Khojan- 
pur the case is remitted to the Court of 
first instance with the following direction; 
on payment into the trial Court by 20th 
August 1937 of all costs incurred by both 
defendants the trial Court shall accept the 
appended amendment and proceed to retry 
the amended claim for half the field survey 
No. 7/1 of Khojanpur. The parties will of 
course be bound by the findings already 
delivered as to what was sold at the auc- 
tion sale. If the plaintiff fails to pay all 
costs in the suit by the said date the 
amended claim will not be tried, but the 
case will be returned to this Court to pass 
a final order on the appeal regarding sur- 
vey No, 7/1. As indicated, the appellant is 
to pay all the costs of the litigation 
hitherto and this is provided for in this 
decree dismissing the appeal except as 
regards survey No. 7/1 and remitting for a 
fresh trial the claim regarding half field 
survey No. 7/1. Pleaders fees as certified. 

b.d./r.k. Appeal dismissed. 
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Vivian Bose and Puranik JJ. 

Daulat Shah Bapu — Appellant. 

V. 

Mt. Saraswati Bai and others — 

Eespondents. 

First Appeal No. 81 of 1934, Decided on 
16th July 1937, from order of Addl. Diet. 
Judge, Chanda, D/- 2l8t April 1934. 

(a) C. P. Land Alienation Act (2 of 1916), 
S. 25—Copy of decree and not decree i» to be 
sent to Deputy CommUsioner—Civil Court has 
no power to send decree itself for execution 
to Deputy Commissioner, much more simple 
money decree. 

A simple money decree does not involve a 
permanent alienation of land and benoe the ^urt 
is not empowered to send it to the Depnty Com¬ 
missioner nnder S. 36. t-P ^83 0 3] 

Besides, tinder 8. 36 of the Act It is only the 
oopy of a decree or order which Is to be scat to the 
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Deputy Commissioner and not the decree and that 
too is sent for the sole purpose of enabling the 
Deputy Commissioner to scrutinize it and to have 
it revised if it offends the provisions of the Act and 
not for execution. [P 282 C 2 ; P 283 C 1] 

Where therefore a Civil Court sends to the 
Deputy Commissioner a decree with a rider that 
the property can be sold subject to tho provisions 
of the Act, the procedure is wrong and must be 
set aside. [P 283 C 1] 

(b) C. P. Land Alienation Act (2 of 1916), 
S. 16 — Attachment and sale are not distinct 
processes —Property prohibited from sale can¬ 
not be attached and attachment if any must be 
raised—Land mentioned in S. 16 cannot there¬ 
fore be attached. 

.Attachment is not in itself an independent pro¬ 
cess but is a part and parcel of the process of sale 
and execution. A decree may sometimes bo satis¬ 
fied before the process is complete but that in itself 
is no ground for supposing that one is not an 
adjunct of the other. [P 283 C 1, 2] 

Where therefore a Court is for any reason pro¬ 
hibited from selling the property or dealing with 
it otherwise in lieu of sale, the attacbmeut must be 
raised. The prohibition contained in S. 16 is com¬ 
plete and neither the Civil nor the Revenue Courts 
can touch the land in execution in any way. If 
the Court has attached such land the attachment 
must be raised '.AIR 1931 P C 160, Disting.; 
AIR 1935 Nag 133 and AIR 1937 Nag 41, Rcl. 
on. CP 283 0 2] 

Dr. Sir H. S. Gour — for Appellant. 

A. R. Kulkarni, B. R. Mandlekar and 
M. R. Bobde — for Respondents 1 to 
3 respectively. 

Judgment. — The respondent Saraswati 
£ai obtaine/I a money decree against the 
appellant Daulatsbah to the extent of the 
assets of his father Durugshah in his hands. 
In execution she attached the seven vil¬ 
lages in dispute. The appellant’s contention 
is that they are not liable to attachment 
and sale in execution of this decree for two 
reasons. Firstly, because he being a mem. 
ber of an aboriginal tribe is protected 
'Under the C. P. Land Alienation Act 2 of 
1916, and secondly, because these villages 
form part of the Palasgarh Zamindari, 
which is both impartible and inalienable. 
He has lost on both points and so appeals. 
It is an admitted fact that the appellant is 
a member of an aboriginal tribe and that 
the 0. P. Land Alienation Act 2 of 1916 
applies to him. This was asserted by him 
in his objection petition and admitted on 
behalf of the respondent decree.holder by 
her pleader Mr. Pundalik on 6th January 
1934. So the only question , we have to 
•consider in this behalf is whether the pro- 
iperty is exempt from attachment and sale 
under the Act. So far as sale is concerned 
there can be no doubt. It is prohibited in 
■express terms. S. 16 (l) runs : 


. Mr. Saraswati A, I. R. 

No land belonging to a member of an aboriginal 
tribe shall be sold in execution of any decree or 

order of any Civil or Revenue Court.nor 

shall a receiver be appointed to manage such land 
under S. 61, Civil P. 0., 1908. 

The only exceptions are contained in 
S. 16 (2) and S. 17. Neither applies here, so 
the prohibition remains without any kind 
of limitation or quali6cation. The learned 
Judge of the lower Court accepts this but 
considers he has power to refer the matter 
to the Deputy Commissioner under S. 25. 
Consequently we find the following rider 
added to his order : 

It is further directed that the decree be sent to 
the Deputy Commissioner under S. 25, 0. P. Land 
Alienation Act. The attached villages can sold 
subject to the provisions of the 0. P. Land Aliena¬ 
tion Act. 

We can find no justification for this pro¬ 
cedure. The first part of S. 25 directs every 
Civil Court which passes a decree or order 
involving the permanent alienation, mort¬ 
gage or lease by a member of an aboriginal 
tribe of his land to send a copy of such 
decree or order to the Deputy Commis¬ 
sioner. The decree in the present case is 
a simple money decree and so does not 
involve the permanent alienation of land. 
Consequently the Court is hot empowered 
to send it to the Deputy Commissioner 
under S. 26. Moreover, what the Court has 
to send in such cases is not the decree itself! 
but a copy of the decree. The distinction 
is of importance. The learned Judge of the 
lower Court evidently thinks that what the 
Civil Courts have to do in such cases is to 
refrain from selling the property them, 
selves and to send the decree or order to 
the Deputy Commissioner for execution 
in much the same way as they do in 
certain cases under Sch. 3, Civil P. C. This 
is entirely wrong. The Deputy Commis¬ 
sioner has no more power to execute such 
a decree under the Act than the Civil 
Court itself. The reason for the direction 
given in sub.s. (l) of S. 25 is to be found 
in sub.s. (2); 

When it appears to the Deputy Commissioner 
that any Civil Conrt has, after the commence¬ 
ment of this Act, passed a decree or order contrary 
to any of the provisions thereof, the Deputy Com¬ 
missioner may within two months of the date 
upon which he is informed of such decree or order, 
apply for revision of such decree or order to the 
Court, if any, to which an appeal would lie from 
such decree or order, or in any other case, to the 
High Court, and if the Court finds that such 
decree or order is contrary to any of the provisions 
of this Act, it shall alter it so as to make it con¬ 
sistent with this Act. 

The copy of feho decree or order U sent 
to tho Deputy Commissioner nob for exo- 
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[cution, but for the sole purpose of enabling 
!him to scrutinise it and to have it revised 
if it offends the provisions of the Act. It 
follows, the order of the lower Court send- 
ing the Deputy Commissioner the decree 
with the rider that the property can be 
sold (apparently by him) subject to the pro¬ 
visions of the Act is wrong and must be 
set aside. It was argued that though the 
decree does not involve the permanent 
alienation of land the order in execution 
attaching the property with a view to sale 
does; so a copy of that order should have 
been sent to the Deputy Commissioner. As 
the order stands we quite agree, but for 
what purpose? Not for execution but to 
enable the Deputy Commissioner, if so 
advised, to get the attachment raised by a 
revising authority on the ground that it 
was contrary to the provisions of the Act. 

That brings us to the next point under 
this head. The learned counsel for the res- 
pondent decree-holder urged that the pro¬ 
hibition in S. IG is against sale and not 
against attachment, and that under the 
Code of Civil Procedure attachment and 
sale are two entirely independent proces. 
ses : both coercive but each distinct; both 
directed to the same end, namely the satis, 
faction of the decree-holder's claim but 
•each accomplishing it, or endeavouring to 
do so by different means. He pointed out 
that property need not necessarily be sold 
after attachment: sometimes the mere fact 
■of attachment is enough to make the judg. 
ment-debtor pay up, at others, for example, 
under Sch. 3, Civil P. C., the decree can be 
satisfied by other moans. Therefore he 
argued that since the Act prohibits sale 
and not attachment, the attachment should 
continue and the decree-holder be loft to 
his chances of being able to recover his 
money under the limited pressure exer- 
cisod by this coercive process. We do not 
think the two processes can be separated 
in this way. Both are part and parcel of 
the procedure of execution, and S. 51, Civil 
P. C., states that one of the modes of exe¬ 
cution shall be attachment and sale ” or 
sale without attachment” but it does not 
provide for the alternative of ''attachment 
without sale ’. That in itself is enough to 
indicate that attachment is not an inde¬ 
pendent process in itself. It is a part of 
the process of sale and its object is to pro¬ 
tect the decree-holder by preventing the 
judgment-debtor from alienating the pro- 
perty before the decree-holder can bring it 
to sale. S. 60 leads one to the same oonclu. 
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sion. It enumerates the kinds of property 
which are liable to "attachment and sale ' 
and makes no provision for properties 
which are liable to attachment but not to 
sale. It must, we think, follow that only 
saleable property can be attached. 

It is true that the decree may sometimes 
be satisfied before the process is complete 
but that in itself is no ground for suppos¬ 
ing that one is not an adjunct of the other. 
It is also true that in Collector’s cases the 
property is sometimes mortgaged or leased 
and not sold, but that is because the Code 
itself provides an alternative to sale in 
those special cases. It does not indicate 
that attachment is an end in itself. If 
then attachment is nob an end in itself, as 
we liold, but is an adjunct to sale, it fol¬ 
lows that whenever the Court is for any 
reason prohibited from selling the property 
or dealing with it otherwise in lieu of sale 
the attachment must be raised. Any other 
conclusion would load to an abuse of the 
processes of the Court. In the present case 
the prohibition is complete : nob only can 
there be no sale but even a receiver cannot 
be appointed to manage the land and so 
the position contemplated by 59 Cal 
cannot arise here. Neither the Civil nor 
the Revenue Courts can touch the land in 
execution in any way. In the circumstances 
we are clear that the attachniont must be 
raised. We find, this is also the view of 
Niyogi J. in 31 N L R 239^ and in I L R 
1937 Nag 261.^ The appeal is allowed. 
The order of the lower Court is set aside 
and the property in suit released from 
attachment. Costs in this and the lower 
Court will be paid by the respoudents. 
Counsel's fee Rs. 125. 

K.B./r.K. Appeal allowed. 

1. Nawab Bahadur of Murshidabad v. Karnaol 
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2. Ratncbandra Bapu v. Sukhduo, AIR 1935 

Nag 133^150 I C G5=31 N L R 239. 
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Gruer J. 

Nana Sadoba and others 
Applicants, 
v. 

Emperor. 

Criminal Revision No. 467 of 1937, 
Decided on 4tb January 1938, from order 
of Addl. Bess. Judge, Wardha, D/. 18th 
October 1937. 



284 Nagpar 

(a) Revision — High Court •— High Court will 
not ordinarily interfere in pending case — But 
where procedure adopted by lower Appellate 
Court is exceptional and balance of conveni« 
ence is in favour of deciding in revision the 
points raised. High Court will interfere. 

Although the High Court ^ould not ordinarily 
interfere in revision in a pending case unless it is 
of an exceptional nature, yet, where the procedure 
adopted by the lower Appellate Court (in deciding 
certain law points by a preliminary order before 
proceeding to bear the appeal on merits) is some¬ 
what exceptional and the balance of convenience 
would be in favour of deciding the points in revi. 
sion, it would do so, more especially, when it 
is clear on the face of the record and recognized 
by the lower Appellate Court, that the procedure 
of the trial Court in regard to examination of the 
accused under S. 342, Criminal P. C. has been 
defective. (p 284 C 2] 

(b) Criminal Trial — Validity — Non«comp)i> 
ance with mandatory provisions of Criminal 
Procedure Code. 

Non-compliancc with the mandatory provisions 
of the Code of Criminal Procedure does not neces¬ 
sarily vitiate the proceedings and the criterion is 
whether there has been any failure of justice: 
AIR 1927 RC Hand AIR 2932 Nag 127, liel. 
on. [P 285 C 1] 

(c) Criminal P. C. (1898), S. 342-Examina. 
tion of accused contemplated by S. 342 is by 
Judge direct — Putting of one general question 
is not proper compliance with S. 342—Several 
accused tried together — Position of each 
accused must be individually considered and 
careful examination is necessary. 

The examination of the accused contemplated 
by S. 342 is one by the Judge direct, without 
any intervention of the counsel. The putting of 
one general question to the accused is not a proper 
compliance with S. 342. (P 285 C 1] 

Where several accused are being tried for an 
o0ence of rioting and a complicated question has 
been put to each of the accused without reference 
to the particular position of each, as brought out 
by the evidence against him, the procedure is 
likely to prejudice the accused. In such a case the 
position of each accused must be individually 
considered and a careful examination is necessary: 
AIR 2924 Nag 302, Ref.; AIR 2933 Mad 233, 
Dissent. [P 285 0 1, 2] 

(d) Criminal P. C. (1896), St. 235 and 239— 
Accused tried for rioting, charged with having 
attacked excise party seeking to make raid on 
certain houses in village—Whole affair taking 
place in the village, one event succeeding 
another rapidly — Joint trial of accused is 
legal. 

The legality of a joint trial In a case of rioting 
depends upon whether the whole afiair constituted 
one transaction, and with reference to that unity 
of time, place and purpose ought to be looked 
into. [P 285 C 2] 

Where the rioters are charged with having 
attacked an excise party which came to make 
a raid on certain houses in a village and the whole 
affair takes place in the village, one incident suc¬ 
ceeding another rapidly and the rioters are alleged 
to have gone from one house to another and 
onally to have surrounded the Excise Inspector 


A. I. R. 

and his companions, the joint trial of the accused 
Illegal. [P 285 C 2; P 286 Cl] 

Hidayatullah — for Applicants, 

W. E. Puranik, Advocate-Goneral — 

for the Croton. 

Order. ■ The 15 applicants in this case 
have been sentenced to various terms of 
imprisonment for offences under Ss. 148 and 
333, I. P. C. or Ss. 148 and 149 read with 
S. 333, I. P. C. These offences are said to 
have been committed in a riot which took 
place in the village of Zidsi in the Wardha 
tahsil. An excise party, about 40 strong, 
descended on the village about four in the 
morning and made a simultaneous raid 
on a number of houses. The inhabitants 
resented being turned out at that early 
hour of a rainy morning and offered forcible 
resistance. The learned Additional Sessions 
Judge, Wardha, before whom the case 
came on appeal, adopted the somewhat 
unusual though quite legal, course of hear, 
ing and deciding certain law points by a 
preliminary order before proceeding to hear 
the appeal on the merits. Against his order 
repelling the defence objections of law the 
present revision application has been filed. 
The learned Advocate-General takes a pre. 
liminary objection that the application is- 
premature and the lower Appellate Court 
should be directed to decide the appeal on 
the merits. He quotes AI E 1930 Lab 881^ 
and A I E 1931 Pat 140.^ I quite agree 
with the principle set out in these casesi 
that in a pending case the High Court 
should not interfere unless it is of an 
exceptional nature. As I have just said the 
procedure adopted by the lower Appellate 
Court is somewhat exceptional, and I think 
the balance of convenience is in favour of 
deciding the points now, especially as it is 
clear on the face of the record and recog¬ 
nized by the Appellate Court itself that 
the examination of the accused in the case 
has been defective. 

The objections urged are three-fold : 
first, that the charge is defective and pre¬ 
judicial ; second that the joint trial of all 
these applicants was illegal; and third, that 
the trial is vitiated by failure to comply 
pro^rly with S. 342, Criminal P. C. 
Taking the last point first I remark that 
since the publication of the Privy Council- 

1. Donlea v. Mrs. Donlea, (1930) 17 A I R Lah 

881=1930 Cr C 978= 32 Cr L J 146=128 I C 
642=31 P L R 809. 

2. Kulo Singh v. Emperor, (1931) 18 A I R Pat 

140=1931 Cr C 366=1811 0 786=32 Cr Ii I 
782=10 Pat 696=12 P L T 69. 
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ruling in 6 Kang 53^ ifc is now recognized 
that non-compliance with a mandatory 
provision of the Code does not necessarily 
vitiate the proceedings and that the cri. 
terion is whether there has been any failure 
of justice '.see 28 N L R 163.* It is thus 
unnecessary on this particular point to 
refer to cases of the Judicial Commissioner's 
Court prior to that date. As learned coun¬ 
sel for the applicants points out, the 
alleged offences consist of several elements, 
and answers on each point ought to have 
been obtained from the accused. It is 
alleged that they formed an illegal assem¬ 
bly, that some of them went armed with 
lathis and other deadly weapons, that they 
resisted search, and that there was a riot 
in which some of them used these weapons 
and caused injuries. 

In 25 Cr L J 417,® Kinkhede A. J. C. 
pointed out that the putting of one general 
Question to the accused is not a proper 
compliance with 8. 342, Criminal P. C. 
Here a complicated question has been put 
to each of the accused without reference to 
the particular position of each as brought 
out by the evidence against him. In spite 
of the fact that legal advisers were present 
I am unable to see how that procedure did 
not prejudice or might not have prejudiced 
the accused. The examination of the accused 
contemplated by 8. 342, Criminal P. C. is 
one by the Judge direct, without any inter, 
vention of counsel. I find myself in disagree¬ 
ment with what is said in 56 Mad 231* 
at p. 245, that when the accused is repre¬ 
sented by counsel it is often in his interest 
that the Judge should formally comply 
with the section by asking a general ques- 

leave the accused's counsel 
to offer explanations on his behalf in the 
way. most favourable and least dangerous 
to him. With all due respect, that, in my 
opinion, is not a proper interpretation of 
the section or one which has found accept¬ 
ance elsewhere. In the present case the 
accused, no doubt, were asked a supple, 
mentary question about why the witnesses 


(1927) 14 A I R 
^ J 369=64 I A 

£6=6 Bang 68 (P C). 

4. Mt. Lahanl t. Ebasal, (1982) 19 A I B Nac 

11 A 1 R Nag 801= 
7T I 0 698=36 Or L J 417. 

6. Narayana ▼. Emperor, (1988) 20 A 1 B Mad 
388=1988 Or 0 289=148 I 0 46=84 Or L 7 
481=66 Mad 281=64 M L 7 68. 


would give a written statement. After cross- 
examination they were asked “ Is there 
anything further to be stated ? ” and they 
again said that they would give a written 
statement. No such statement was filed. 
It has been held by myself in A I R 
1936 Nag 147^ and iater by Grille J. in 
AIR 1937 Nag 67* that where an accused 
practically refuses to answer questions it 
would be useless for the Court to persist 
with them. The first answer however 
does not make it clear whether the written 
statement was to be with reference to the 
witnesses only or to the whole case, and 
after charge it would have been well if any 
new points had been put to the accused 
separately instead of the vague question 

Is there anything else to be stated •?” In a 
case like the present the position of each 
accused must be individually considered, 
and a careful examination was necessary. 
The accused may well have been prejudiced, 
and I hold that the case should go back for 
a retrial from the point where the defect 
occurred, i. e. the accused should be re¬ 
examined and the case should continue 
from that point. 

The defect in the charge would not in 
itself vitiate the trial and probably no pre¬ 
judice has been caused, but it should now 
be corrected. There has been confusion 
between the real common object alleged, 
which was to prevent the search of the 
excise party, and the means adopted to 
carry out that object, which was the beat- 
ing of Sheomangal and other officers and 
men. Further, the first part of the charge 
mentions the beating of Sheomangal only, 
which certainly was not the common 
object of each member of the assembly. 
The legality of a joint trial depends upon 
whether the whole affair constituted one 
transaction, and with reference to that, 
unity of time, place and purpose ought to 
be looked to. The affair took place in one 
village, one incident succeeding another 
rapidly. But it is said that the incidents 
were isolated and there was no common 
purpose. From the plan in the case, it 
would appear that the houses picketed 
are in the neighbourhood of each other. 
The prosecution story is that the rioters 
went from one house to another and! 
finally that a whole mob of the m sur- 

T. Bamesao v. Emperor, (1936) 23 A I R Nag 
147=1986 Or 0 689. 

8. Bodbolal ▼. Emperor, (1987) 34 A I B Nag 
67=167 I 0 166=88 Or li 7 864 =1 L B 
(1987) Nag 338. 
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rounded the Excise Sub.Inspector and his 
'companions, 'who had to retreat. The 
alarm and the shouting must have quickly 
Ispread, and presumably everybody in the 
village soon knew what was afoot. In 
these circumstances I consider that the 
joint trial was legal. It will still however 
be open to the prosecution to split up the 
case and try groups of accused separately 
if it is now thought that that would be 
the more convenient course. The convic¬ 
tions are therefore set aside, and the case 
is remanded for further action as indicated 
above. 

r.m./r.k. Case remanded. 
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applicant; (l) that the plaintiff did not 
supply the additional quantity of gold, 
namely 4 tolas and f masas, (2) that the 
plaintiff had retained 1^ tola I masa and 
^ gunja out of the quantity delivered to 
him by the defendant, (3) that the plaintiff 
was not entitled to withhold as batta 1 
masa out of each tola of pure gold supplied 
by the defendant for which he substituted 
an alloy in making the ornaments, and (4) 
that the suit was barred by limitation. 

As to point 1, I have myself perused 
the evidence on record and I find myself 
in agreement with the lower Court. The 
plaintiff pub himself into the witness-box 
and also examined witnesses to prove that 
he delivered the gold ornaments weighing 
five tolas and odd over and above the 


Niyogi J. 

Laxminarayan Nathmal Marwadi — 

Applicant. 

v. 

Shriram Danmal Marwadi — 

Non-Applicant. 

Civil Revn. No. 35 of 1937, Decided on 
lObh November 1937, from decree of Addl. 
Judge, Small Cause Court, Amraoti, D/. 
5bh November 1936. 

Limitation Act (1908), Arts. 7 and 56—Suit 
by goldsmith for recovering price of his labour 
in making ornaments Is governed by Art. 56 
and not by Art. 7.i 

Article 7 applies to a case where a household 
servant, artisan or labourer is hired on wages per 
day, per week or per month and does not apply to 
the remuneration of a skilled person like a gold* 
smith. Suit by a goldsmith for recovering the 
price of his labour in making ornaments falls 
under Art, 56 and not under Art. 7 : (1886) Bom 
P J 252, Bel. on\ 4 N L R 49, Disting. 

[P 287 0 1] 

A. E. Kulkarni — for Applicant. 

T. L. Sheode — for Non.applicant. 

Order.—This is a defendant’s applica. 
tion to revise a judgment of the Additional 
Small Cause Court, Amraoti in Civil Suit 
No. 447 of 1936 decided on 5th Novem- 
her 1936. The plaintiff sued to recover the 
price of 4 tolas and masas of gold, which 
was the additional quantity of gold which 
he supplied to make the gold ornaments 
for defendant 1. and the plaintiff’s wages 
for preparing ornaments and charges for 
fixing the precious stones in the ornaments. 
The suit was contested very strenuously 
by the defendant who also claimed a set 
off, but bis defence was overruled and the 
plaintiff’s suit was decreed. Four points 
are raised in revision here on behalf of the 


quantity that he had received from the 
defendant. These ornaments were prepared 
out of the additional quantity which the 
plaintiff supplied. If it was a fact that 
these ornaments of five tolas and odd were 
delivered to defendant I’s wife, it would 
necessarily follow that the plaintiff supplied 
the extra gold required to make those orna. 
ments. Defendant 1 in the witness-box 
contented himself with a mere denial of 
the plaintiff’s averment but omitted to 
examine his wife who was the most impor. 
tant witness on this point. He however 
admitted that his wife used to go to the 
shop of the plaintiff and that she paid the 
jadai charges to the plaintiff. These cir. 
cumstahees lend corroboration to the plain¬ 
tiff’s word that his wife took back the 
ornament in question. There is apparently 
no reason why the plaintiff and his wit¬ 
nesses should be disbelieved. In any case 
as these witnesses have been believed by 
the lower Court, and I think, not unreason¬ 
ably, I see no reason to interfere with the 
finding. 

As to the second point, no evidence was 
led by the defendant. It has therefore no 
substance. As to the third point, the plain- 
tiff adduced evidence to prove that there 
was an agreement whereby the plaintiff 
was entitled to appropriate one masa out of 
eaoh tola of gold supplied by the defendant 
as he had to mix an alloy of one masa hi a 
tola to make the ornaments. It is urged that 
this agreement was without consideration. 

I do not see bow it can be said to be with¬ 
out consideration, because the goldsmith 
supplies as a matter of fact one masa of 
gold of an inferior quality in making tb& 
ornaments. As he gives some gold, though 
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of inferior kind in place of the pure gold 
retained by him, the difference may not 
be very substantial and this item may •well 
be considered to be a part of the remunera¬ 
tion given to the goldsmith for his skill 
in making the ornaments. There is also 
evidence to show that this was in accord, 
ance with the usage of trade. There is no 
evidence to the contrary to disprove the 
custom. I do not see my way to agree with 
the defendant’s learned counsel that the 
custom is unreasonable. In any case as the 
agreement has been proved one need not 
go into the reasonability or otherwise of 
the custom. 

The last point raises a question of lioai- 
tation. It is urged that the case is one 
which falls within the purview of Art. 7, 
Lim. Act. The goldsmith is said to be an 
artisan within the meaning of that word 
occurring in Art. 7. “Artisan” is defined in 
Webster’s Dictionary as a person trained to 
manual dexterity in some mechanic art or 
trade. Artisan” in fact means a mechanic. 
A goldsmith can in no case be put in the 
category of a mechanic because his business 
requires skill and training involving res. 
ponsibility. Art. 7 appears to me to apply 
to a case when a household servant, artisan 
or labourer is hired on wages per day, per 
week or per month and it could not apply 
to the remuneration of a skilled workman 
like a goldsmith. In (1885) Bom P J 252^ 
it was held that suit by a goldsmith to 
recover the price of his labour in making 
ornaments falls under Art. 56 and not 
under Art. 7. It is urged that Art. 56 is 
more general than Art. 7. I cannot accede 
to this contention, as in my opinion Art. 7 
has no applicability whatsoever to a gold, 
smith, whereas Article 56 is one directly 
applicable to a person who, situated in the 
position as a goldsmith is in the present 
case, does some work at somebody’s request 
and no time is fixed for payment as in 
the case of a daily, weekly or monthly 
labourer. Consequently there is no ques- 
tion here of using one of the two Articles 
which are equally applicable to a case^ as 
was the case m 4 N L R 49.^ I hold that 
the case is governed by Art. 56. The suit 
was therefore within limitation. The result 
is that the application stands dismissed 
with costs. Pleader’s fee Bs. 16. 

r.m./r.k. Application dismissed. 

1 . Vishnu T. Oopal, (1666) Bom P J 263. 

2. Nagoba v. Madholals Kalar, (1908) 4 N L B 
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Stone C. J. 

Mt. Hira Bai and others — Appellants. 

V. 

Indrabahadursingh and others 

— Respondents. 
Second Appeal No. 251.B of 1935, De. 
cided on 24th November 1937, from appel¬ 
late decree of Third Addl. District Judge, 
Amraoti, D/. 16th August 1935. 

Limitation Act (1908), Ss. 5 and 12 (2) — 
Time during which copying is stopped for want 
of funds should be excluded as time required 
to gel copy of decree when extra charges are 
paid without delay — Delay caused by Court 
in finding out that wrong number is given 
should also be excluded. 

The time during which copying is stopped for 
want of funds, at least where there is no absence 
of bona fides and when there is no delay in sup¬ 
plying the extra charges when demanded, should 
not count but should be excluded as time required 
to get a copy of the decree. Time required means 
time properly required and if time is wasted be¬ 
cause of the appellant’s own negligence, that time 
does not count. But if a wrong number is given 
and a Court takes three weeks to find out that the 
wrong number is given, the error is not the cause 
of the delay. The error causes such delay as it is due 
to it ; A I B 1033 Nag 218, lid on. [P 288 C 1) 

W. B. Pendharkar and A. V. Khare 

— for Appellants. 

M. R. Bobde — for Bespondeyils. 

Judgment. — This appeal raises a short 
point relating to limitation. The material 
facts are that an appeal was filed on 5th 
March 1935 against a decree passed on 
20th December 1934. It was prima facie 
out of time but was admitted subject to 
objection. The objection was taken and 
the lower Court has held that the appeal is 
barred. The delay is sought to be excused 
under S. 12 (2), Lim. Act as including 
‘ time requisite for obtaining a copy of the 
decree”. Application for a copy was made 
by a person not clerk of the pleader em. 
ployed, on 22nd December 1934. On 11th 
January 1935, it was discovered that he 
had given the wrong suit number. He was 
told of the error on the 19th. If he had 
appeared when ordered, he would have 
been told on the 17th. The right number 
was given on 19th January 1935. The 
copying was started on 19tb January 1935 
bat was stopped for want of funds on 28tb 
January 1935. Funds were supplied on 
7th February 1935. Copy was delivered 
on 9th February 1935. In my opinion the 
permd from 22nd December 1934 to 11th 
Jannary 1986 was due to delay in the 
office. It does not take many minutes to 
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see whether the right or the wrong nom. 
her is given. The delay from 11th January 
1935 to 19th January 1935 is due to 
negligence in giving the wrong number 
and in failing to appear when ordered. 
The delay from 19th January 1936 to 28th 
January 1935 was due to delay in the 
oflice. I do nob understand why it took 
nine days to discover that insufficient 
funds had been deposited for copying 
charges. In this case the applicant was 
ordered to appear on 26th January 1935 
and appeared, but even then one week after 
he had deposited the charges, he was not 
told that more was required. A further 
five days appear to have been taken to 
notify the appellant that more funds were 
required with the result that the appellant 
did not know that anything was wrong 
until apparently 2nd February 1935. He 
then deposited the charges, the copying sec- 
tion appears to have taken another week 
to copy this decree, and on 9th Febru. 
ary 1935 it was delivered. The appellant 
filed his appeal on 5th March 1935. 


delay caused by the error can at most be 
put at eight days, for it was corrected on 
the 19th. Thus the periods 24th December 
1934 to 11th January 1935 and 19th 
January 1935 to 9th February 1935 are 
not to be counted. 

Thns, the following time counts : 21st 
December 1934, 11th January 1935 to 
19th January 1935, 10th February 1935 
to 5th March 1935. That equals 32 days. 
As of this period 11th January 1935 to 
17th January lOSfi^'tvas due to the fact 
that the slip' was not communicated 
because the applicant had been ordered to 
appear on 17th January 1935 and it was 
left until then to tell him of his error, I 
am of the opinion that this is a fit case 
to excuse the delay under S. 5, Lim. Act, 
on the terms that the appellant will pay 
all the costs of this preliminary objection 
in all Courts in any event. The appeal will 
be now heard and disposed of according to 
law. 

R.M./r.K. Order accordingly. 


I agree with A I B 1933 Nag 218,^ that 
^time during which copying is stopped for 
jwant of funds, at least where there is no 
jabsence of bona fides and where there is no 
delay in supplying the extra charges when 
[demanded, should not count but should be 
{excluded as time required to get a copy of 
the decree. I also agree with Miscellaneous 
Appeal No. 104 of 1936 that time required 
means time properly required, and if time 
is wasted because of the appellant’s own 
negligence, that time does not count. I do 
not however agree that it a wrong number 
is given and a Court takes three weeks to 
find out that wrong number is given, the 
error is the cause of the delay. The error 
causes such delay as it is due to it. If the 
office does not take up the application for 
a week, there would be a week’s delay 
error or no error. Then there being an 
error, the office is delayed. It is delayed 
until after communicating with the appli. 
cant or where, as here, the applicant is 
ordered to appear, the correct information 
is given and that delay is duo to the error. 
Here the error was not discovered until 
the 11th so that, error or no error, there 
would have been that delay. It was not 
communicated to the applicant because he 
had been ordered to appear on the 17th. 
He actually appeared on the 19th. The 
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Gruer J. 

Moti Shankarlal and another 
Accused — Applicants. 

V. 

Keshrichand Panchangdas 
Non.applicant. 

Criminal Revn. No. 469 of 1937, Decided 
on 7th January 1938, from order of Sub- 
Divisional Magistrate, Hinganghat,'D/. 7th 
October 1937. 

Criminal P. C. (1898), S. 350—Each transfer 
gives accused fresh chance of exercising his 
right under proviso to S. 350 — Word ‘prede¬ 
cessor* means ‘predecessors' where there is 
more than one. 

Each transfer gives an accused a fresh opportu¬ 
nity of exercising his right under the proviso to 
8. 350. The word ‘predecessor’ should be taken to 
mean ‘predecessors’ where there is more than one. 
It cannot mean that a third Magistrate can act 
only on the evidence recorded by his predecessor, 
the second Magistrate, and not also on the evi¬ 
dence recorded by the first Magistrate who handled 
the case A J E 1924 Nag 227 and Al E 192$ 
Mad 815, Ref.; AIR 1930 Nag 59, Erpl. 

[P 289 0 1] 

Nisarali — for Applicants. 

Dr. W. S. Barlinge— for Non-applicant. 

Order.—This is a simple case in which 
the two applicants, Moti and Mishree, have 
been fined Bs. 20 each nnder S. 352, Penal 
Code. The purely technical point which 
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'has bsen ingeniously raised for them in 
revision is that the lower Court acted ille- 
^lly in accepting the waiver made by 
accused’s counsel, wbo when the case came 
•on transfer before the Magistrate who 
decided it, said that he did not wish to 
•exercise his right under S. 350, Criminal 
P. C., to recall the prosecution witnesses 
■previously examined. This was the second 
iiransfer in the case. These witnesses had 
been examined by the first Magistrate and 
the second Magistrate did nothing beyond 
•recording on one hearing before him that 
the accused claimed trial de novo and on 
the second hearing adjourning the case. 

On these facts, the contention is that 
once thea ccused asserted their right, they 
•oannot be allowed to alter their decision. 
It is said that as soon as they decided to 
'have the witnesses re.summoned, the effect 
was as if the evidence originally recorded 
had been obliterated and it cannot be taken 
■into consideration later on. The third 
Magistrate, it is said, is by S. 350, Crimi. 
■nal P. C., successor only to the second 
Magistrate and not to the first. It was also 
‘faintly urged that Mr. Dani, counsel for 
•the accused, had no right to act in the 
absence of the third accused. This third 
accused has bean discharged, and he is not 
one of the applicants before me. His case 
therefore needs no consideration. The other 
two were actually present and the waiver 
must be deemed to have been made on 
their instructions. 


I am of opinion that each transfer gives 
an^ accused a fresh opportunity of exer. 
cismg his right under the Proviso to S. 350, 
Criminal P. 0. The word ‘predecessor' 
should be taken to mean ‘predecessors’ 
where there is more than one. It could 
not mean that a third Magistrate could 
act only on the evidence recorded by his 
pr6Q6C68Bori the SBCond MftgistratOi and not 
also on the evidence recorded by the first 
M^iatcate who handled the case. This 
point has been dealt with in 47 Mad 245.^ 
It was held that there was no reason why 
a third Magistrate should not act on evi. 
dence recorded by his predecessors. Appli. 
wnts rely on AIR 1930 Nag 59* in which 
It was held by Subhedar A. J. 0. that the 
option given to the accused under 8. 350 
jl), Proviso, could be exeroiaed only once. 

1. Govlodan v. KriBhntn, (1924) HAIR Nai 
=s46 M L J 608. 

fl. Emperor v. Sane, (1930) 17 A I R Nm 69= 
1930 Or 0 147=1311 0 646=81 Or L J 962. 
1988 N/87 & 88 
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In that case the accused attempted to 
exercise it a second time before the same 
Magistrate after the case had proceeded. 
That order only decides that they had no 
right in these circumstances to exercise a 
second choice. It does not say that it 
would have been illegal to allow them to 
do so. In A I R 1926 Mad 815-^ on the 
contrary it was held that the accused could 
change his mind in this matter. In A I R 
1935 Mad 318^ it was held that if the 
Sub-Magistrate committed an error in re¬ 
hearing two prosecution witnesses whom 
the accused did not want him to re-hear, 
the action though irregular was cured by 
S. 537, Criminal P. C. In the present case, 
my view is that the accused are entitled to 
a second choice and they exercised it, and 
even if they had not been entitled in law 
to change their minds, the irregularity 
would not be a fatal one as no prejudice 
has been caused. There is no room for 
interference. The application is dismissed. 

d.s./r.k. _ Applica tion dismissed. 

3. IQ re Arulay, (1926) 13 A I R Mad 815=94 

I C 707=27 Cr L J 659. 

4. Veerappa v. Emperor, (1935) 22 A I R Mad 

318=1935 Cr C 381=157 I C 1020=36 CrL J 

1265. 
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Niyogi j. 

Shankar Bhagwanji —Appellant. 

V. 

Laxman Bhagwanji — Respondent. 

Second Appeal No. 224.B of 1935, Decid¬ 
ed on 5th March 1937, from appellate 
decree of Second Addl. District Judge, 
Amraoti, D/. 30bh July 1935. 

Riparian Right# — One riparian proprietor 
diverting water cource to hi« neighbour’* land— 
Accumulation of water on neighbour’* land — 
That neighbour in his turn, to protect hi* own 
property, also diverting that current of water— 
He cannot be held responsible for that act 
irrespective of consequence* to his another 
neighbour. 

Where a riparian proprietor for his own pur¬ 
poses, viz. to rid his land of the mischief diverts 
the watercourse to his neighbour’s land and the 
accumulation of water there was not made as a 
voluntary act by the neighbour for his own bene¬ 
fit but by that riparian proprietor for ridding bis 
land of the calamity, it Is the duty of that 
neighbour to protect himself from that threatened 
danger irrespective of the consequences to his 
another neighbour: ISIILC 13thEdn.,613,Foil.; 
(1927) A O 226 ; (1876) 10 Ex 4 ; 3 B dC 336 
and AIR 2920 POlll.Rel. on; (1883) 13QBD 
131 and (1868) 3H L 330, Expl. [P 292 0 1] 

E. M. Josbi — for Appellant. 

E. V. Bramba and D. W. E^thaldy — 

far BespondenL 
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Judgment. — Thia is plaintiff’s appeal 
from an aJBrming judgment of the Second 
Additional District Judge, Amraoti. The 
plaintiff brought the suit out of which thia 
appeal arises asking for certain reliefs of 
mandatory and prohibitory injunctions and 
also damages consequent on the loss caused 
to the plaintiff due to the diversion of 
water channel by the defendant into the 
plaintiff’s land. The plaintiff’s case waa 
that the water flowed in a defined channel 
through the defendant's field No. 46 and 
that the defendant diverted the course of 
the nala from his own land to the adjoin, 
ing field of the plaintiff which resulted 
in damage of his crop. Both the Courts 
below negatived this main contention raised 
by the plaintiff and found that the chan- 
nel never flowed through the defendant’s 
land and that he did not divert its course 
aa alleged by the plaintiff. The defendant 
ia held by the Courts below to have dug 
a trench in his land and also erected an 
embankment to protect his own land from 
the influx of water caused by the embank, 
ment which had been erected in field 
No. 38 which lay to the north of the plain, 
tiff s field No. 48/1 and that the defendant 
was not liable to the plaintiff for whatever 
he did to protect his own field from flood. 
It is urged on behalf of the appellant that 
although the defendant was entitled to 
adopt protective measures against the flood 
by erecting an embankment on his own 
field he had no right to protect his property 
by transferring the mischief from his own 
land to that of the plaintiff. Reliance was 
placed on(l883) 13 Q B D 131.^ In that case 
by reason of an unprecedented rain fall a 
quantity of water was accumulated against 
one of the sides of the defendants’ railway 
enbankment. to such an extent as to 
endanger the embankment, when, in order 
to protect their embankment, the defen. 
dants cut trenches in it by which the water 
flowed through, and went ultimately on to 
the land of the plaintiff, which was on the 
opposite side of the embankment and at a 
lower level, and flooded and injured it to a 
greater extent than it would have done had 
the trenches not been cut. In an action for 
damages for such injury, the jury found that 
the cutting of the trenches was reasonably 
necessary for the protection of the defen. 
dants’ property, and that it was not done 
negligently. It was held that though the 

1. Whalley v. Lanceshire and Yorkshire Railway 

Oo., (1883) 13 Q B D 131=63tlj JOB 286= 

60 L T 472=32 W R 711=48 J P 600. 
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defendants had not brought the water on 
their land, they had no right to protect 
their property by transferring the mischief 
from their own land to that of the plain, 
tiff, and that they were therefore liable. 

The situation in the present case is this. 
The water during the rains flowed along the 
boundary dividing defendant’s field No. 47 
from the plaintiff's field No. 48/1 and 
another field No. 38. Field No. 38 lies to the 
north of the plaintiff's field No. 48/1 and is on 
a higher level so that the rivulet flowed first- 
through field No. 38 and then down to field 
No. 48/1 through which it passed. When it 
entered field No. 38 it spread over a part of 
it and destroyed the crops. The owner of field 
No. 38 in order to protect his crops erected 
an embankment towards the extremity of 
his field where the stream entered into his 
land. That resulted in driving water inta 
field No. 47 at its northern end. The 
defendant, who is the owner of field No. 47 
to protect his own field, built in his turn 
an embankment and also dug a trench. 
The result of these two embankments- 
erected in fields Nos. 38 and 47 was to let 
the stream flow' in its full volume and 
intensity along the boundary of field No. 
48/1 which is on a lower level. It is in 
view of these facts that the rights of par. 
ties have to be determined. The case relied 
on by the learned counsel for the appel¬ 
lant no doubt lends assistance to his argu¬ 
ment, but that case was a case in which 
there was a calamity caused to the defen. 
dants by reason of sudden accumulation of 
water in consequence of an unprecedented 
rainfall. The mischief already accrued 
to the defendants and in order to get 
rid of the consequential injury to their 
land they let off the accumulated water 
into the land of their neighbour. In that- 
case it was not laid down that the defen¬ 
dants had no right to protect themselves- 
from a threatened injury; what it held was 
that when an injury occurred to them they 
had no right to get rid of its consequences- 
by shifting it on to their neighbour. The’ 
observations of Bindley B. J. at p. 140 io' 
(1883) 13 Q B D 13D throw light on the- 
principle involved in the case. They are as^ 
follows: 

I& is more analogous to the Scotch case in (1826) 

3 Bligh(N s)4Uaana the casein (1875)10 Ex. 4.»* 

It seems to zne established by those oases that- 
if an extraordinary flood is seen to be coming. 

2. Neil Monzies v. Earl of Breadalbane, (1828)- 

3 Bligh (N S) 414=4 E B 1387. 

3. Nield v. L. & N. W. By. Co., (1875) 10 EX- 

4=44 L J Ex 16=23 W B 60. 


SH4NKAR V. Baxman (Niyogi J .) 
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upon land the owner of such land may fence 
off and protect his land from it, and so turn it 
away, without being responsible for the conse- 
quences, although his neighbour may be injured 
by it. 8 B & O 355* is another step in the same 
direction. Of course there is a difference between 
protecting yourself from an injury which is not 
yot suffered by you. and getting rid of the conse. 
quences of an injury which has occurred to you. 
Then there is the squib case in 1 Sm L C 8th 
Edn. 466,6 in which Gould J. says that if a man 
throws a squib into a coach, a passenger in the 
coach may throw it out and not be responsible for 
the consequences. 


This case was explained in (1921) 1 A C 
395.® The facts of this case resemble those 
in the present case. There the appellant 
and respondents owned lands upon oppo. 
site sides of a river as the plaintiff and 
the defendant do in this case. When the 
river was in flood and rose higher than its 
bank some of the flood water used to flow 
over the respondents’ land, ultimately find, 
ing its way back to the river. The res. 
pondents erected an embankment on their 
own land with the object of protecting 
it from floods. The water flowing over 
the appellant’s land in time of heavy flood 
was thereby increased. The appellant sued 
two respondents for damages and an injunc. 
tioD. It was held that the action could not 
be maintained. It was found in that case 
that there was no flood channel as such or 
any ancient or rightful course for the flood 
water of the river across the respondents’ 
land which they either obstructed or divert¬ 
ed so as to transfer their misfortune to the 

Viscount Cave referred to 
o 12779’: see a/so(l828) 

. P- 421 for the rule as 

to tne rights of an owner of land on or 
near a river to protect himself from floods 
•which was stated in these terms : 

It was found lawful for one to build a fence 

vent damage to his own ground by the overflow of 
the river; Wiough thereby a damage should happen 

^ s whole overflow 

foun?nok law?i?*“*’®“ ground; but it was 
found not lawful to use any operation In thealveus 

The learned Judge also referred to 
other decisions including the one relied 
on by the learned counsel for the appellant 
here as laying down nothing inconsistent 
with rule. The case in (1883) 13 Q B D 
131 was diaticgmahed on t he ground that 

4. Rex V. Pagham Commissioners, 8 B A O 855 
6. Sootfc V. Shepherd. 1 8m. L. 0. 6th Edn. 466 * 
e. Gerrard v. Crowe, (1920) 7 A I B p a ni— 
(1921) 1 A 0 896=90 L J p 0 42=1^1 T 
486=37 TLB HO. ^ ^ 

T, ^rqn^rson v. Farqnhareon, (1741) Mot Dick 
Der 19779=8 Bllgh (N fi) 421 (F N). 


in that case the defendants had allowed 
the pool of water upon their property and 
having so allowed the accumulation, they 
subsequently took steps they did upon their 
property; that case cannot therefore have 
any bearing on facts which show that the 
defendants neither accumulated water on 
their own land nor discharged it by active 
steps into the plaintiff’s land but were 
only seeking to protect themselves from a 
common enemy which threatened the 
defendant’s property as much as it did the 
plaintiff’s. The soundness of the rule that 
it IS the duty of each riparian proprietor to 
protect himself from a threatened danger 
irrespective of the consequences to his 
neighbour, was conceded in (1927) A C 226.® 
While the maxim sic utere tuo ut alie. 
num nonleedas which is illustrated in 1 Sm 
L C 13th Edn. 892® comes into play only 
when a person for his own purposes brings 
on his land and keeps there somethin'’ 
which is likely to do mischief if it escapes 
as he is responsible for bringing and keep, 
ing it in his land he must be deemed to do 
so^ at his peril and would therefore be 
prima facie answerable for all the damage 
which is the natural consequence of its 
escape. But that principle cannot apply to 
the case of a man who cannot be held 
responsible for bringing the dangerous 
thing on his own land but is brought as a 
consequence of vis major or by an act of 
a third party. 

Now in this case the defendant himself 
was exposed to the danger of flood in 
consequence of the owner of field No. 38 
having erected an embankment on his own 
field. The mischief having started from 
there found its way to the land of the 
defendant who had therefore to take steps 
to protect himself against it and in doing 
so he turned back the rush of water into 
the stream which naturally flowed into 
the plaintiff’s land. He did not impose any 
extra burden on the plaintiff or expose 
him to any greater danger than his land 
was naturally subject to as the stream was 
already flowing along the boundary of his 
field which was on a lower level. All those 
persons whose lands were affected by the 
waterconrse during the rains bad anques- 
tionable right to adopt such measures as 
would be efficient to protect their lands 

8 . Lagan Navigation Co. v. Lamb^ Bl«acbiag. 
Dyeing A Finishing Oo.. (1937) A 0 226= 
1927 N 2r 24=186 L T 417=91 J F 46=96 
L J P 0 25. 

9. Fletcher v. Bylands, 1 Bm LO, 13th Edn. 692. 
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from flood. The owner of the field No. 38 
did so and the owner of field No. 47, the 
defendant, did so to protect their respec- 
tive fields from what was a common danger. 
The plaintiff therefore cannot have any 
grievance against either of them. Assuming 
that the owner of field No. 38 was the per. 
son who started the mischief by raising 
an embankment on his own field still the 
defendant would not be liable as he took 
steps to save his own land from the con. 
sequences of the mischief initiated by the 
owner of field No. 38. His position was 
exactly the same as that of Willis or 
Ryal in 1 Sm L C, I3th Edn. 513^® as he 
•was acting under an imperative necessity 
for the security of his own property. What- 
ever he did was only a continuation of the 
mischief started by the owner of field 
No. 38. Consequently, it is not the defendant 
but the owner of field No. 38 who would 
be liable if at all anybody is liable. 

In (1909) 1 Ch 427^^ it was held that 
the rule in (1868) 3 H L 330^" does not 
extend to making the owner of the land 
liable for consequences brought about by 
the collecting and impounding on his land 
by another person of water, or any other 
dangerous element, not for the purposes of 
the owner, but for the purposes of that 
other person. This rule applies to the pre. 
sent case as it is clear that the owner of 
field No. 38 for his own purposes, viz. to 
rid his land of the mischief, diverted the 
watercourse to the defendant’s land and 
the accumulation of water there was not 
made as a voluntary act by the defendant 
for his own benefit but by a third party 
for ridding his land of the calamity. It 
appears to me clear that as the defendant 
was not responsible for floods during rains 
and was himself in the unfortunate posi¬ 
tion of being exposed to danger and had to 
take steps to protect himself, he cannot 
be held liable for any injury resulting to 
the plaintiff who in any case would have 
had to put up with it although in some, 
what lesser degree as the stream naturally 
flowed along the boundary of his field. 
The appeal fails and is dismissed with 
costs. 

r.m./r.k. Appeal dismissed. 

10- Scott V. Shepherd, 1 Sm L G, 13th Edn. 513. 

11. Whitmores (Adenbridge) Ltd. v. Stanford, 

(1909) 1 Ch 427=78 L J Ch 144=99 L T 924 

=26 T L R 169. 

12. Hylands v. Fletcher, (1868) 8 H L 330=37 

L J Ex 161=19 L T 220. 
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Grille and Vivian Bose JJ. 

Madhorao Govindrao Gadre “• 
Appellant. 

V. 

Seth Pannalal Mohanlal Agarwal and 
another — Respondents. 

Second Appeal No. 189 of 1936, Decided 
on 3lst January 1938, from appellate 
decree of Second Addl. District Judge, 
Hosbangabad, D/. 23rd December 1935. 

(a) C. P. Tenancy Act(l of 1920), S. 6(2)— 
Transfer by absolute occupancy tenant without 
giving notice to landlord •— Transfer still is 
valid subject only to fact that it may be 
avoided by landlord in manner provided by 
S. 6. 

Neither S. 6 nor any other section in the Act 
prescribes a penalty for non-compliance with the 
provisions of S. 6(2). Where, therefore, an absolute 
occupancy tenant transfers his holding without 
giving written notice to the landlord as prescribed 
by S. 6 (2), the transferee still obtains a title good 
as against all the world from the moment of the 
transfer, subject only to the fact that it may be 
set aside by the landlord in the manner and to 
the extent provided by S. 6.[P 293 C 2; P 294 C 1] 

(b) Interpretation of Statutes—Principle. 

So long as the meaning of the Act is clear, full 
effect must be given to its provisions. It would be 
misleading to consider laws framed for entirely 
different purposes until the possibilities of the 
statute have been exhausted however similar they 
may at first sight appear to be. [P 294 0 1] 

M. R. Bobde —for Appellant, 

B. L. Gupta — for Respondents. 

Judgment.—This appeal arises out of a 
suit for possession of an absolute occu* 
pancy field and of the mango trees standing 
in it. The trees concern defendant 2 and 
not 1. A decree has been passed against 
him and as he had not appealed, the ques. 
tion is not in issue here. This appeal 
relates to the land only. The field was 
originally the absolute occupancy holding 
of one Ht. Bhagal. She mortgaged it to the 
plaintiffs on 4th January 1926 and then on 
7tb May 1931 sold it to the plaintiffs in 
satisfaction of the mortgage for Rs. 860 
and placed them in possession. Ex. P.l is 
the sale deed. When doing so, however, 
she did not give the landlord, who is 
defendant 1 in the appeal before us, the 
notice contemplated by S. 6 (2), 0. P. Ten¬ 
ancy Act of 1920. On 13bh June 1931, 
defendant 1, whom we shall refer to for 
convenience as the landlord, sued the 
tenant Bhagal for arrears of rent for the 
years 1928.29, 1929-30 and 1930-31 and 
obtained a decree Ex. P.6 on 18th July 
1931. After this, on 5th May 1932, he 
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applied under S. 6 (4) (c) to a Eevenue 
Officer to fix the value of the right in the 
holding \^hich Bhagal had lost by reason 
of the sale (Ex. P.l). Ex. P.7 is the copy 
of the order sheet in those proceedings. 
During the pendency of those proceedings, 
the landlord put the field to sale in execu. 
tion of his decree for rent against Bhagal 
and it was purchased by one Narayan Eao. 
The sale was confirmed in due course, 
namely on 20th June 1932, and then the 
landlord modified his application to the 
Bevenue Officer by asking that the mango 
trees alone should be valued under S. 6 (4) 
(o) and not the rest of the holding. This 
application is Ex. D.4. In it the landlord 
states that Bhagal’s vendees, the plaintiffs, 
have no more right, title or interest in the 
field in dispute because of the auction pur. 
chase and so all he presses is the question 
of the mango trees. Eventually, the whole 
case was dismissed in default by the Beve¬ 
nue Officer on 5th August 1932. 

The auction-purchaser, Narayan Eao, took 
possession in pursuance of the sale in his 
favour on 10th July 1932 (Ex. D.l and 
Ex. D.2), and then on 17th August 1932 the 
landlord again applied to the Eevenue Offi. 
cer under 8. 6 (4) (c), this time in connexion 
with the auction sale to Narayan Eao. The 
value of the field was fixed, the money 
deposited and on 14th May 1933 the land, 
lord was placed in physical possession of the 
property by the Revenue Officer (Ex. D.3). 
This had the effect of dispossessing Bba- 
gal’a transferees, the plaintiffs, and so they 
brought the present suit for possession of 
the holding. They succeeded in both the 
lower Courts, subject to a small payment 
of Ea. 37.16.6, and so defendant 1 who, 
as we have said, is the landlord, appeals. 
The main question we have to decide is 
whether Bhagal'a sale to the plaintiffs was 
effective as against the landlord and whe. 
tber it passed any title to the plaintiffs. It 
was argued that whatever the privileges of 
an absolute tenant might be, he is still only 
a tenant and so cannot foist another tenant 
on the landlord against his wishes except 
in so far as the law expressly allows this 
to be done. It was also argued that his 
status is too widely defined in 6 N L E 6^ 
at p. 10 and that the description given in 
8 N L R 40* at p. 42 and 6 N L R 103* 

1. Bagho V. Sadoo, (1910) 6 N L R 6=5 I 0 438. 

9. Bath QangabUhan ▼. Balmuknnd, (1^) 8 
■N L B 40. 

8. Tekohand v. Tnlal, (1909) 6 N L B 108=8 
10 59 . 


is more accurate. We need not enter into 
that now for we are satisfied on an inter, 
pretation of S. 6 itself that a transferee 
from an absolute occupancy tenant obtains 
a title good as against all the world from 
the moment of the transfer, subject only to 
the fact that it may be set aside by the 
landlord in the manner and to the extent 
provided by S. 6. 

Section 6 (2) requires an absolute occu. 
pancy tenant who intends to transfer any 
right in his holding to any extent or in any 
manner not provided for in sub-s. (l) to 
give his landlord a written notice of his 
intention and requires him to defer pro¬ 
ceeding with the transfer for a period of 
one month, but neither this section nor 
any other section in the Act prescribes 
a penalty for non-compliance with these 
provisions. On the other hand, S. 6 (3) 
states definitely what is to happen in 
such circumstances : 

the landlord Bhall be entitled to purchase such 
right in the manner hereinafter provided. 

What do the words “such right” mean ? 
In our opinion, they refer to the right which 
is transferred. This is clear if we elimi- 
nate words which are not relevant at the 
moment from S. 6 (3) and then re-read it. 
It then reads as follows ; 

When in pursuance of a transfer which the 
tenant was not entitled to make without reference 

to his landlord.any person .... obtains 

possession of any right in the bolding the landlord 
shall be entitled to purchase such right .... 

Therefore the landlord is given the right 
to purchase the right transferred and the 
next question is from whom —from the 
tenant or from the transferee. The answer 
is to be found in the sub.sections which 
follow. They deal with “the manner 
hereinafter provided.” The first step which 
the landlord has to take is to apply to a 
Revenue Officer under 8. 6 (4) (c) to fix the 
value “of the right so lost.” It is clear 
that up to this stage the transferee has not 
lost whatever rights be may have obtained 
and 80 the words must refer to the rights 
which the tenant has lost. But the tenant 
cannot lose his rights unless the transfer 
is effective and valid. Therefore, in our 
opinion, the section indicates in clear terms 
that the transfer is effective and valid and 
that the tenant loses bis rights from the 
moment of transfer and that what the 
landlord purchases is the transferee’s rights 
and not the tenant’s. It was argued that 
the landlord’s rights axe rights of pre. 
emptioD and we were referred to rulings 
wh'^h define and describe pre-emption 
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under the Mahomedan law. However use¬ 
ful these rulings may have been, if the 
Act had not been clear, we do not think 
that we can refer to them usefully here. 
The rights and liabilities with which 
we are dealing are purely statutory and 
ISO long as the meaning of the Act is clear, 
full effect must be given to its provisions. 
It would be misleading to consider laws 
framed for entirely different purposes until 
the possibilities of the statute have been 
exhausted however similar they may at 
first sight appear to be. It is to be observed 
however in this connexion that S. 41 of 
the old Tenancy Act of 1898 speaks of the 
landlord’s rights before transfer as one of 
pre-emption, but as regards his rights after 
transfer, it merely states that "any transfer 
made in contravention of this section shall 
be voidable at the instance of the landlord.” 

In the circumstances, the absence of any 
reference to pre-emption in the new Act 
coupled with the words “the right to pur- 
chase” and the words “the right so lost” 
,is significant. On the whole, then, we are 
[dear that the transfer is valid unless and 
until it is avoided by the landlord in the 
jmanner and to the extent provided by S. 6. 
jIn the present case, the sale to the plain¬ 
tiffs has not been avoided. Though the 
landlord commenced the necessary pro¬ 
ceedings to effect that purpose, he never 
completed them and in the end abandoned 
his attempt. Therefore, the plaintiffs’ title 
was never displaced and so the sale of the 
holding in execution of a decree to which 
they were not parties at a time when they 
were the tenants of the holding does not 
bind them. Neither the tenant Bhagal 
nor the auction purchaser Narayan Rao 
had any title to convey after the plaintiffs’ 
purchase. We need not consider here what 
happens when the landlord avoids a trans- 
fer under S. 6. According to A I R 1933 
Nag 205^ at p. 207, the transferee does 
not become the tenant in the intervening 
period. That is a possible point of view 
but we express no opinion on it. So far as 
this case is concerned, there has been no 
intervening period because the transfer was 
not avoided. In those circumstances, we 
are clear that the transferee obtains a good 
title and becomes the tenant from the date 
of transfer and not from some subsequent 
date. The appeal is dismissed with costs. 

d.S./r.K. _ Appeal dismissed. 

4. Sujansingh v. Sadasheorao Damodhar Bao, 
flfl33) 20 A I R Nag 206=142 I C 358. 
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Niyogi J. 

Sudamsa Arjunsa Kshatraiya Saokar 
— Plaintiff — Applicant. 

V. 

Kisanrao Dawalatrao Kunbi and others, 
Defendants — Opposite Party. 

Civil Eevn. No. 296-B of 1935, Decided 
on 22nd December 1937. 

(a) Promissory nole — Suit on — Lady exe¬ 
cuting promissory note admitting therein that 
she is executing it for sum remaining due on 
previous promissory note executed by her — 
Burden shifts on executant to disprove exist¬ 
ence of previous promissory note. 

Whore a lady executing a promissory note, 
admits therein that she ia executing it for a sum 
remaining due on a previous promissory note exe¬ 
cuted by her, it is not necessary for the creditor to 
produce evidence regarding the previous transac¬ 
tion. In view of the admission by the executant, 
the burden shifts on her or her representatives- 
in-intcrost to disprove the existence of the pre¬ 
vious promissory note. [P 295 0 1] 

(b) Limitation Act (1908), S. 19 — Insuffi¬ 
ciently stamped promissory note is admissible 
to prove fact of admission made by debtor of 
his existing liability and can extend period of 
limitation —It can also be treated as agreement 
chargeable with duty under Art. 5 (c), Sch. 1, 
Stamp Act, and is admissible in evidence on 
payment of requisite duty and penalty. 

A promissory note which is not properly stamp¬ 
ed, although inadmissible in evidence as acknow¬ 
ledgment of debt under Art. 1, Stamp Act, by 
reason of S. 35 of the Stamp Act, is admissible in 
evidence to prove the fact that the debtor made 
an admission of liability to pay, apart from any 
intention of supplying evidence of such debt. S. 85 
comes into play, only if the document is used as 
containing within itself any matter which would 
extend the creditor's right to recover money; but 
if the creditor derives his right not from the 
document itself, as would be the case if it were 
treated as an acknowledgment under Art. 1, but 
from the Limitation Act in consequence of the 
admission of the liability simpHciter contained in 
that document, S. 35 has no applicability, A 
document which is relevant for the application of 
S. 19, Lim. Act, need not be bn instrument within 
the definition of the term in S. 2 (14), Stamp Act. 
The document is therefore admissible to prove the 
fact of admission made by the debtor of bis exist¬ 
ing liability andean extend the period of limita¬ 
tion under S. 19, Lim. Act : J I Ji 2924 if ad 352, 
Jiel. on. [P 295 C 2; P 296 C 1] 

(Obiter )—The insufficiently stamped promissory 
note is capable of being treated as an agreement, 
chargeable with duty under Art. 5 (c) of Sch. 1, 
Stamp Act, and becomes admissible in evidence on 
payment of requisite duty and penalty : A I R 
1927 All 677 and AIR 1933 All 179, Bel. on. 

[P 296 0 1] 

J. R. Mudholker — for Applicant. 

R. G. Rao — for Opposite Party 

(Non-applicants 2 and 5/* 
Order. — This is a plaintiff’s applica¬ 
tion in revision against the judgment of 
the Small Cause Court in Small Cause Suit 



1938 


SUDAMSA V. KisANRAO (Niyogi J.) 


Nagpur 295 


No. 22 of 1935 decided on 8th September 
1935 whereby the plaintiff’s suit was dis¬ 
missed. The facts are as follows : The 
plaintiff owned a malguzari village in the 
'Gwalior State which he sold to Mt. Housa- 
'bai on 4th July 1927 for Es. 9500. He 
■received Rs. 3000 in cash and for the 
balance of Rs. 6500 he got a promissory 
note executed in his favour by Mt. Housa- 
bai, who also agreed to pay interest at 
12 annas per cent, per mensem. On 18th 
March 1930 a sum of Es. 822 was found 
due by Mt. Housabai and she executed a 
fresh promissory note on that date agree, 
ing to pay interest at 12 annas per cent, 
per mensem as before. She repaid Rs. 218 
on 13th March 1931 leaving a balance of 
Rs. 604. The suit is filed to recover this 
balance with interest amounting in all to 
Rs. 910 against Mt. Housabai’a legal repre- 
■sentatives. The suit proceeded ex parte 
against the defendants except defendant 5 
who was discharged. The suit was ulti¬ 
mately dismissed as already stated above. 
According to the lower Court’s finding the 
plaintiff failed to prove either the original 
transaction or the promissory note of 4bh 
July 1927, and held that the promissory 
note dated 18th March 1930 being un. 
stamped was not admissible in evidence, 
and further held that even on the suppo¬ 
sition that the original transaction as well 
as the promissory note of 18bh March 1930 
were found to be proved the suit was 
barred by limitation, It appears to me 
that it was unnecessary for the plaintiff to 
produce evidence regarding the original 
transaction as the promissory note dated 
4th July 1927 was admitted by Mt. Housa- 
.bai in that of 18th March 1930. There 
she clearly says that in making account of 
■ ^e promissory note dated 4th July 1927 
E«. 822 were found due. In view of this 
admission, the burden would shift on to the 
Boulders of the defendants to disprove 
the existence of the promissory note dated 
j4bh July 1927. They failed to give any 
each evidence. It must therefore be pre- 
jeomed that Mt. Housabai had executed the 
promissory note dated 4th July 1927. 

The next question is whether this suit 
which came to be filed on 10th January 
4934 was within time. Since the promis¬ 
sory note of 1927, Mt. Housabai executed 
enobher promissory note dated 18bh March 
1980 and sent a letter dated 10th January 
1982 tb the plaintiff wherein she aoknow- 
ledged the existenee of the debt due by her. 
In the last mentioned letter, she <^rly 


says that she would pay the entire amount 
together with interest, although she at the 
same time requested for a fresh loan of 
Rs. 5000, but that does not affect the very 
clear admission made by her as to her 
liability. The only question is whether the 
promissory note of 18th March 1930 which 
bears only a stamp of one anna instead of 
two annas as it ought to have borne can 
serve as an acknowledgment under Art. 1, 
Stamp Act. It is indisputable that the 
document cannot take effect as a promis. 
sory note but the question is whether it is 
admissible as an acknowledgment of debt 
under Art. 1, Stamp Act Reliance is placed 
on A I R 1927 Nag 241^ in support of the 
contention that it can be so admitted, but it 
appears to me that in view of the specific 
terms of S. 35 which forbids any instrument 
chargeable with a duty of one anna from 
being admitted in evidence for any purpose 
as an instrument cannot be admitted. Ins- 
trument” as defined in S. 2 (14), Stamp Act 
includes every document by which any 
right or liability is or purports to be limit- 
ed, transferred, extended extinguished or 
recorded. If this document is intended to be 
used for the purpose of extending the right 
to recover the debt its admission in evi¬ 
dence is prohibited by S. 35, Stamp Act. It 
cannot therefore be admitted as an acknow¬ 
ledgment of debt under Art. 1. Stamp Act, 
but it appears to me that S. 35 cannot 
preclude the admission of that document to 
prove the mere fact that the debtor made 
an admission of liability to pay apart from 
any intention of supplying evidence of such 
debt. Section 36 would come into play 
only if the document were used as contain¬ 
ing within itself any matter which would 
extend the creditor's right to recover the 
money, but if the creditor derives his right 
not from the document itself, as it would 
be if it were treated as an ackoowledg- 
ment under Art. 1, Stamp Act, but from 
the Limitation Act in consequence of the 
admission of liability simpliciter contained 
in that document, then, in my opinion, S. 35 
has no applicability. A document which la 
relevant for the purpose of the application 
of S. 19, Lim. Act need not be an instru. 
ment within the meaning of the definition! 
of the term of S. 2 (14), Stamp Act. In! 
46 Mad 948* it was held that a doc ument 

1 Udaram MagnJram v. Laxman Marwarl, 
(1937) 14 A I R Nag 341=104 I O 470. 

9 SariimoU MarUdhar Obandlok v. Anante Lai 
(1924) 11 A I B Mad 863=74 I 0 
1029=46 Mad 948=46 M L J 899. 
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IS not an acknowledgment within the terms 
of Art. 1, Sch. 1, Stamp Act, unless it is 
given with the dominant intent to supply 
evidence of the debt. In the absence of 
any such evidence, the document though 
unstamped was admitted in evidence. I 
irespectfully concur with this view and 
hold that the document dated 18th March 
1930 is admissible only so far as the prov- 
ing of the fact of the admission made by 
(Mt. Housabai of her then existing liability. 
S. 19, Lim. Act therefore comes to the aid 
of the plaintiff in extending the period of 
limitation. 

Now, since the liability arose under the 
promissory note of 4th July 1927, and that 
■was kept alive by the acknowledgment of the 
debt contained in the document dated 18th 
March 1930 and that dated 10th January 
1932 the plaintiff’s claim must be held to 
be within time. There is also this consi. 
deration that the so-called promissory note 
dated 18th March 1930 is capable of being 
treated as an agreement chargeable with 
duty under Art. 5 (c), Sch. 1, Stamp Act. 
as was held in 49 All 496^ and 54 All 761.^ 
On that view, the document dated 18th 
March 1930 becomes admissible on pay¬ 
ment of requisite duty and penalty. It is 
however unnecessary to go into this aspect 
of the case as in my view the document 
even though unstamped is admissible so as 
to^ permit the plaintiff to invoke S. 19, 
Lim. Act in his favour. The result is that 
the application succeeds and the suit is 
decreed with costs in both Courts. Pleader’s 
fees Es. 30. 

R.&i./r.k, _ Application allowed. 

3. Prahlad Prasad v. Bhagwan Das, (1927) 14 
AIR All 677=100 I 0 593=49 All 496= 
25 A L J 403. 

4. Ram Prasad v. Sheo Bakhsh, (1933) 20 A I R 

All 179=142 I C 688=54 All 761. 
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Vivian Bose J. 

Mt. Sultan Bi — Defendant — 

Applicant. 

V. 

Nandlal Suganchand Marwadi and 
another — Non-applieants. 

Civil Eevn, No. 49 of 1936, Decided on 
Ist November 1937, from order of Small 
Cause Court, Wun, D/- 26th November 
1935. 

Tort—Vicarious liabiIity~-LiabiHty of master 
^®®f«ndantcngaging competent persons to cut 
down tree and leaving the matterin tbeir banda 


—Work performed negligently and portion of 
tree railing on plaintiff’s house causing damage 
to It—Defendant cannot be held liable for 
negligence of persons employed by him. 

In general, a person is liable for the tortious aota 
of his servants but not for those whom he engaged 
as independent contractors. Cutting down a tree 
which is three feet in diameter is not a hazardous 
task requiring skill nor is the work necessarily 
dangerous if properly performed. It is a work 
which even unskilled persons are able to accom- 
plish with the exercise of a little ingenuity and' 
care. Where therefore the defendants engage com¬ 
petent persons for doing the work and leaves the 
matter in their hands but the work is performed 
negligptly and as a result part of tree falls on the 
plaintifl’s house causing damage to it, the defen¬ 
dants cannot be held responsible for the negligence 
of the persons whom they have employed; 10 Cal 
445. lief. (p 297 C Li 

Hidayatullah — for Applicant. 

P. P. Deo —for Non.applicants. 

Order. — This is a suit for damages- 
grounded od an action for negligence. The' 
defendants engaged certain persons to cut 
down a tree situate on their land. The work- 
was done negligently and in consequence a 
part of the tree fell on the plaintiff’s house 
and injured it. The plaintiff therefore sues- 
for the damages he has sustained. The 
defendants admit the damage but plead that 
they were not responsible as the persons- 
engaged were experts who acted as inde¬ 
pendent contractors. The lower Court finds- 
both these facts proved but nevertheless 
holds the defendants responsible. The de- 
fendants or rather one of them applies- 
here in revision. The plaintiff challenges 
these findings of the lower Court but as 
there is evidence to sustain them I am not 
prepared to reopen them here, especially 
as there is no counter-evidence and not 
even an attempt to contradict the state¬ 
ments of the witnesses in cross-examina¬ 
tion. I will therefore deal only with the 
law point involved. I do not think there is 
much difficulty about the law. In general^ 
a person is liable for the tortious acts of 
his servants but not for those whom he 
engages as independent contractors. There 
are, of course, exceptions to this rale^ A 
man cannot for instance evade responsibit 
lity by engaging an incompetent person as 
an independent contractor to execute a 
work for which special skill is required: 
But then the ground of liability is his own 
negligence. Every man is under a duty of 
care not to employ an unskilled workman- 
for a job which requires expert handling, 
and if he does so, then, he has himself' 
been negligent, so perhaps this is not a real' 
exception. 
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However, there are other exceptions such 
M the doing of extra hazardous acts which 
involve special danger to others, though 
there is a difference of opinion about this, 
but the general rule is clear. It is to be 
found in 23 Halsbury’s Laws of England 
(Hailsham’s Edition) p. 710, para. 1002. It 
is also the Indian law: 10 Cal 445^ at p. 461. 
It is not necessary for me to examine the 
cases cited there or indeed the cases cited 
in the very able argument of counsel for 
the applicant, because, as I say, there is no 
doubt about the general law. Doubts arise 
only when we begin to examine the excep. 
tions to the rule. The tree in question was 
at a distance of 30 feet from the plaintiff’s 
building. It was about three feet in dia- 
meter and the branch which caused the 
actual damage was three feet long and li 
fehiok. There was nothing exceptionally 
hazardous in felling a tree of this kind nor 
was the work necessarily dangerous if pro. 
perly performed. It is the kind of thing 
which even unskilled persons are able to 
accomplish with the exercise of a little 
ingenuity and care, though of course, if 
they attempt to do an act of this nature 
without the requisite skill and cause injury 

un. 

skilled persons can and often do accomplish 
such acts means that it is not an extra 
hazardous employment. Therefore all that 
the defendants were called upon to do was 
to engage competent persons and leave the 
matter m their hands and this according to 
the findings they did. It follows that they 
ue not responsible for the negligence of 
the persons whom they employed. 

dismiss the plain. 

^^® ^PPiieation was filed by 
p^he two defendants but as the decree 
18 joint and several and the cause of action is 
lound to be non.existent I dismiss the suit 
^unst both the defendants. No certificate 
has ^n filed, so there will be no counsel’s 
we. A8 regards costs, since one of the defen¬ 
dants has not applied he will not get his 
oc»t8 in this Oonrt and he will pay half the 
^ts of the plaintiff in the lower Court. 
The defendant who haa applied in revision 
^ul get half hie costs both here and in the 
lower Court. 

B.U./B.S. Application allowed. 

1. Oorpoxatlon of the Town ol Oalonkto v. Ander* 
son, (18Bi) 10 Oal 445. 
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Gruer J, 

Syed Usman Ali Mohmood Ali 
Accused — Applicant. 

V. 


Emperor. 

Criminal Revn. No. 466 of 1937, Decided-' 
on 11th January 1938, from order of Dist. 
Magistrate, Drug, D/. 4th October 1937. 

Criminal P. C. (1898), S. 147—Magistrate ic- 
not empowered under S. 147 to pass order in 
nature of mandatory injunction directing 
removal of obstruction—He can under S. 133 
order removal of such obstruction from way> 
lawfully used by public. 

A Magistrate has no power under S. 147 tO' 
make an order in the nature oi a mandatory 
injunction directing removal of an alleged obstruc¬ 
tion. He has however power under 8. 133 to bring 
about the removal of such obstruction from any 
way lawfully used by the public '.AIR 1925 Cal 
991 and AIR 1937 Cal 513, Rel. on ; AIR 
1929 Pat 351, Listing.; AIR 1930 Mad 865, 
Dissent. [P 298 C ij) 


R. K. Rao — for Applicant. 


Order* — The prosecution of the appli¬ 
cant, Syed Usman Ali, under S. 188,1. P. C. 
has been directed by Sub-divisional Magis. 
trate, Bemetara, for disobedience of aa 
order passed by him under S. 147 (2)i 
Criminal P. C. The District Magistrate 
Drug, refused to interfere. Hence the pre¬ 
sent application to this Court. The appli¬ 
cant had started the construction of a wall 
enclosing a threshing floor on a plot of 
ground belonging to him. It has been found 
that the public has a right of user by a path 
over that ground and also that the struc¬ 
ture interferes with the flow of basti water 
through the field. The Subdivisional Magis¬ 
trate passed the following order : 

Accordingly I direct under S. 147 (9), Crlmii^ 
P. 0. that the right ol user by the public of the 
rath No. 8 as shown on the map Ex. 0-1 
hot be Interfered with. This will enable the basti 
water to flow into fields No. 2M8 and 0, and tUs- 
flow should not be obstructed. I add that thla 
order is Bubject to any subseqaent decision of a 
Civil Court ol competent jnriedictiODs For toe uso 
ol Bamadbi, Oamshdar thould seek bia remedy In 


nnnrt; 


Thereapon the applicant left things as 
they were, i. e. be stopped construction of 
the wall but did not demolish what bad 
already been built. "When he was called 
upon to show cause against prosecution His 
pleader on 2nd November 1936 aak^ that 
the order should be made definite by 
laying down what walls or portions wer& 
to be removed. The Subdivisional Magis. 
trate said be did not think that be would 
be able to improve upon his previous ordexv 
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The learned District Magistrate recognizes 
that under 8. 147, Criminal P. C. the demo- 
lition of the structure could not be ordered 
but he still thinks that since after the 
lapse of a reasonable time the applicant did 
not go to the Civil Court and did not also 
remove the obstruction he must be deemed 
to have violated the order. This reasoning 
appears to me somewhat inconsistent. If 
the Magistrate has no power to order 
removal then how is the applicant obliged 
to remove the obstruction ? For the appli. 
oant it is urged that the complaint be 
vacated on the following grounds : first, 
that no definite order for removal was 
passed or could have been passed ; second, 
that the applicant did nothing after the 
order to cause further obstruction ; third, 
that he asked the Court to make the order 
definite ; and fourth, that there has been 
no wanton disregard of orders, and if his 
responsibility in law is doubtful, then it is 
not in the interests of justice to prosecute 
him. 

I see considerable force in these conten. 
tions. I prefer the view of the High Court 
of Calcutta that the Magistrate has no 
power under S. 147. Criminal P. 0., to 
make an order in the nature of a manda¬ 
tory injunction : A I K 1925 Cal 991^ 
and A I R 1937 Cal 513.2 ^ 1929 p^t 

3512 also recognizes that a mandatory in¬ 
junction should not be passed under that 
section, but restrained one party from 
preventing the second party from closing a 
cutting in the bank as being a matter 
ancillary to the declaration of the right to 
the water. This case then being one of a 
prohibitory order is distinguishable. In 
AIR 1930 Mad 865,^ no doubt, the oppo- 
site view is expressed, but with all respect 
I prefer to follow the Calcutta rulings. It 
may be noted that under S. 133, Criminal 
P. 0. the Magistrate has power to bring 
about the removal of such obstruction from 
any way lawfully used by the public. The 
existence of this section would explain 
why mandatory action has not been pres- 
cribed under S. 1 4 7. At any rate th e 

1. Harl Mati Dasi v. Hari Dasi Dasi, (1925) 12 
A I R Cal 991=88 I 0 1041=26 Or L J 1265 
=41 0 li J 668=30 OWN 238. 

-2. Haradhone Mukerjoe v, Bcojendra Nath, (1937) 

24 A I R Oal 513=171 I C 268=38 Cr L J 
1071=41 OWN 900. 

8. Ram Dhan Puri v. Barhamdeo, (1929) 16 
A I R Pat 361=1929 Cr 0 163=10 P L T 
376. 

-4. Venkanna v. Venkata Surya Neeladri Bao, 
(1930) 17 A I R Mad 866=1930 Cr 0 1121= 
A29 I 0 68=32 Cr L J 216=69 M L J 430. 
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applicant had good ground for questioning 
whether the Magistrate’s order enforced 
positive action on his part, and his neglect 
to take that action does not appear to me 
to have been due to deliberate defiance. 
The prosecution of the applicant is not 
justified and it is hereby withdrawn. 

R.m./r.k. Order accordingly, 

^ A. 1. R. 1938 Nagpur 298 
Pollock J. 

Balkisan Hukumichand, Firm by 
proprietor Eadhakisan Balkisan — 
Applicant. 

V. 

Mt. Jainabai w!o Dhanraj Marwari — 
Opposite Party. 

Civil Revn. No. 191 of 1935, Decided on 
2nd February 1937, from order of Sub- 
Judge, Second Class, Chanda, D/- 15th 
February 1935. 

(a) Executor — De son tort — Cannot sue to 
recover debts due to deceased's estate. 

An executor do son tort is not entitled to recover 
debts due to the estate of the deceased of which be 
has wrongfully taken possession. [P 299 C 1] 

^ (^b) Hindu Law of Inheritance (Amend¬ 
ment) Act (1929) —Act applies to Jains. 

It is well settled that Jains are governed by 
Hindu law except in so far as any custom to the 
contrary is established. Act 2 of 1929 should apply 
to Jains and the term “Hindu” should bo inter¬ 
preted as including Jains, more particularly in 
view of the wording of S. 1 (2) of the Act : A 1 Jt 
1930 Bom 617', AIR 1932 Lah 546 and AIR 
1930 Nag 225, Rel. on. [P 299 C 2 ; P 300 0 1] 
(c) Hindu Law of Inheritance (Amend¬ 
ment) Act (1929), S. 1 (2)—S. 1 (2) applies to 
all persons governed by Mitakshara law — Act 
therefore applies to family of Jains migrated 
from Merwar to Chanda. 

The Preamble may be consulted to solve any 
ambiguity whenever the enacting part is open to 
doubt but where the enacting part is cleat, as it is 
in sub-s. 2 of S. 1, then the Preamble cannot 
operate to restrict that meaning. S. 1 (2) must 
therefore be interpreted to apply to all persons 
governed by the Mitakshara School of Hindu law 
and therefore it applies to a family of Jainsmigrat- 
ed from Marwar to Ohanda and which is admit¬ 
tedly governed by Mitakshara law. [F 300 0 1] 

V. Y. Kelkar and M. R. Bobde — for 
Applicant. 

Dr. Sir Harisingh Gout, M. B. Kinkhede 
and A. R. Kulkarni — for Opposite 
Party. 

Order. — The suit giving rise to this 
application for revision was instituted by 
Bhivraj who alleged that there was a 
partnership between his father Sugan- 
ohand and the defendant which was dis* 
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solved by Suganchand’s death on 29th 
March 1922, and sought a decree for such 
amount as might be found due on taking 
accounts of the partnership. Bhivraj died 
on 27th November 1933 and bis sister 
Jatnabai has been brought on the record 
as his legal representative. That order is 
now challenged in revision. It has been 
contended somewhat faintly, that the 
right to sue does not survive in such a case. 
The cases in which the right to sue does 
not survive are stated at p. 850 of Mulla’s 
Commentary on the Civil Procedure Code, 
10th Edn. and it is clear that in the pre. 
sent case the right to sue does survive. 
The main argument has centred round 
whether Jatnabai as a sister can be a legal 
representative. Apart from the question 
whether she is Bhivraj’s heir, the lower 
Court has held that she is in possession of 
his estate and is therefore his legal repre. 
sentative, as defined in S. 2 (ll). Civil 
P.^ C., and so entitled to sue. It is to my 
mind a remarkable proposition that a 
person by entering into wrongful posses- 
Sion of the estate of a deceased person 
should thereby be entitled to sue for debts 
due to that estate. The liabilities and 
rights of an executor de son tort are set 
out in Halsbury’s Laws of England, 
Vol. 14, pp. 180 to 182, and there is no 
suggestion therefore that an executor de 
son tort is entitled to recover debts due to 
the estate of which he has wrongfully 
taken possession. In Wharton’s Law Lexi. 
Icon. 13th Edn. at p. 338, it is stated that 
an executor do son tort is liable to all the 
rouble of an executorship without any of 

0 profits or advantages and that such 
cannot bring an action himself in 
right of the deceased but actions may be 
wrought against him. In Williams on 
Lxecutors, 12th Edn. at p. 559,it is stated: 
It IS clear however that an executor de 
^ cannot bring any action in right 
of the deceased.” I therefore hold that 
mere intermeddling with the estate of 
^nivraj would not give Jatnabai the right 
to maintain this action. 

The question then turns on whether 
Jatnabai is Dbivraj’s heir. It has not been 
suggested that there is anybody else who 
■could be bis heir. In the plaint Bhivraj 
described himself as an Oswal Marwari 
and^ it is admitted that the family is a 
family of Jains that migrated from Marwar 
to Ohanda about 40 years ago and ia gov> 
orned by the Mitakshara School of Hindn 
law. Until Aot 2 of 1929 a sister was not 


an heir under the Mitakshara School of 
law but by that Act she took her place in 
the list of heirs in the order there stated. 
It is however contended on behalf of the 
defendant that, as Bhivraj was a Jain, ha 
was not a Hindu and that therefore Act 2 
of 1929 — The Hindu Law of Inheritance 
(Amendment) Act—does not apply. It is 
well settled now that Jains are governed 
by Hindu law except in so far as any 
custom to the contrary is established : 
see for example 54 Bom 780,^ 14 Lab 95" 
and 27 N L R 75.® They may, however, be 
governed by Hindu law without neces- 
sarily being Hindus. In 31 Cal 11* their 
Lordships of the Privy Council discussed 
the meaning of the word "Hindu” as used 
in S. 331, Succession Act 10 of 1865 and 
S. 2, Probate and Administration Act (5 of 
1881). In the course of their judgment 
they stated at page 29 : 

The framers of the earlier Acts, regulations, and 
charters bad a*less detailed acquaintance than we 
have now with the diversities of creed and of 
religious law existing in India They were familiar 
with two great classes, I^Iahomcdans and Hindus, 
each with its own law bound up with its own 
religion. They thought, no doubt, that they wore 
sufficiently providing for the case by securing to 
Mahomedans the Mabomedan law, and to Hindus 
(or Gentus, as they were sometimes called) the 
Hindu law. In process of time it became more and 
more clearly understood that there wore more 
forms than one of the Mabomedan law, and more 
forms than one of the Hindu law, and the Courts 
acting in the spirit which prompted the Icgi^la* 
tion, have applied the law of each,school to the 
people whose ancestral law it was. In the same 
way it came to be known that there wore religious 
bodies in India which had, at various periods and 
under various circumstances, developed out of. or 
split of! from, the Hindu system, but whose mem- 
bers have noverthele.s8 continued to live under 
Hindu law. Of those Jains and tbo Sikhs are con¬ 
spicuous examples. Their cases had to be considered 
by tbe Courts, and in dealing with them a liberal 
construction was always placed upon tbe enact¬ 
ments by which Mahomedans and Hindus were 
secured in tbe enjoyment of their own laws. As to 
Jains the Courts in India alwaysapplied tbo Hindu 
law generally to tbeir cases In tbo absence of 
custom varying that law. Thiscoursc was approved 
by this Board in 6 1 A 87® and 6 I A 15.® 

1. Bhikubai v. 17 A I R Bom 517 

=5128 I C 628=64 Bom 780=32 Bom L R 
1217. 


2. Mt. Lado v. Banarsl Das, (1932) 19 A 1 R Lah 
616-=139I C 721=14 Lab 95=33 P LR801. 

8. Trimbakdas v. Nagiudaa, (1930) 17 A I R Nag 
225=124 I C 609=27 N L R 76. 

4. Bhagwan Koer v. Bose, (1904) 81 Cal 11—30 
I A 249=7 OWN 895=84 P R 1903=8 Bar 
643 (P C). 

6. fiheo Singh Rai v. Dakho, (1877) 1 All 688=5 
I A B7 =s 8 Bar 807 =3 Bather 629=2 0 LB 
193 (PC). 

6. Chotay IaU t. Chanoo Lall, (1879) 4 Cal 744 
=6 1 A 16=8 Bar 660=8 C L B 460 (P C). 
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They finally came to the conclusion that 
the term “Hindu” as used in the Succea. 
sion Act included a Sikh, and there is 
no doubt that the same arguments would 
apply to a Jain. Therefore it appears to 
*m 0 probable that Act 2 of 1929 should 
apply to Jains and that the term “Hindu” 
should be interpreted as including Jains, 
'more particularly in view of the wording of 
S. 1 (2) of the Act. The case may, however, 
be decided on a different ground. The Pre- 
amble to Act 2 of 1929 runs as follows : 

Whereas it is expedient to alter the order in 
which certain heirs of a Hindu male d;ing intes¬ 
tate are entitled to succeed to his estate etc. 

Section 1 (2) provides that the Act shall 
apply “only to persons who, but for the 
passing of this Act, would have been sub¬ 
ject to the law of Mitakshara ...” The 
plaintiff's family in this case was admit, 
tedly subject to the law of Mitakshara, and 
S. 1 (2) must, I think, be interpreted as 
applying this Act to all persons subject to 
the law of Mitakshara. The Preamble may 
be consulted to solve any ambiguity when¬ 
ever the enacting part is open to doubt: see 
Maxwell on the Interpretation of Statutes, 
Edn. 7, at p. 37 ; but where the enacting 
part is clear, as it is in sub.s. (2) of S. 1, 
|then I do not think that the Preamble can 
loperate to restrict that meaning. The Act 
ihas not been as clearly drafted as it might 
have been, but the intention was, I think, 
that the Act should apply to all persons 
governed by the Mitakshara School of 
Hindu law and that therefore it applies in 
the present case. It therefore follows that 
Jatnabai is Bhivraj's heir and is entitled 
to prosecute the suit. The application for 
revision is dismissed with costs. Counsel’s 
fee in this Court Bs. 50. 

D.S./r.K, Application dismissed. 
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NlTOGI J. 

Dinkarrao Dharrao Bajurkar — 

Defendant — Applicant. 

V. 

Batansi Asaram and another, Plain, 
tips 1 and 2 and others. Defendants 

— Opposite Party. 

Civil Eevn. No. 159-B of 1934, Decided 
on 26th November 1937, from order of 
Third Addl. Diat. Judge, .Akola, D/- 29th 
March 1934. 

(a) Civil P. C. (1908), O. 21, R. 103-Judg. 
ment'debtor it proper party. 


For the purpose of success in the suit uuder- 
0. 21, R. 103, it is essential for the plaintifi to 
establish his right not only against the decree- 
holder but also against the judgment-debtor for 
the simple reason that bo has to show that his 
title is independent of the judgment.debtor and 
that it is valid as against any right the decree* 
holder may have acquired in consequence of his 
decree. In such cases the judgment'debtor would 
be a proper if not a necessary party, and he is 
almost invariably impleaded in such suits: 16 All 
308, Listing. [P 302 C 1] 

^(b) Civil P. C. (1908), O. 21, R. 103 — 
Suit under, is in substance suit for setting aside 
executing Court's order — Relief for possession 
is implicit and, if prayed for, does not neces¬ 
sitate levy of court.fee on ad valorem basis. 

The suit which is died under R. 63 or B. 103 for 
the consequential relief in substance is not one to 
seek possession but reversal of the executing 
Court’s order. The restoration of possession is 
implicit in the setting aside of the executing 
Court's order. It is therefore unnecessary auJ 
supeiduous for the plaintifi to ask for possession. 
Hence the relief of possession if prayed for would 
not necessitate a levy of court-fees on ad valorem 
basis.; 35 Cal 202 (P C), Pel on. [P 302 C 2] 

^ (c) Limitation Act (1908), S. 14 — Good^ 
faith — Circumstances being such as to justify 
either of two'views regarding value of property 
— Plaintiff cannot be said to act dishonestly if 
be follows that which is more advantageous to 
him. 

‘Good faith’ as used in S. 14 means "exercise ot 
due care and attention.” Where the circumstances- 
are such as would justify either view as regards^ 
the value of the property, the plaintifi cannot be 
regarded as having acted dishonestly and without 
due care and attention, because be follows the view 
which is more advantageous to him. (P 303 C ll 

A. V. Khare, E. M. Joshi and W. B. 
Pendharkar — for Applicant. 

V. K. Eajwade — for Opposite Part‘d 
Pios. 1 and 2. 

Order. — This is a defendant’s applicaw 
tion to revise an interlocutory order pass¬ 
ed by the third Additional District Judge, 
Akola, on 29th March 1934, in Civil Suit 
No. 5 of 1932. The case has been argued 
at great length and with considerable vehe- 
mence on both sides but the issues lie 
in a narrow compass. The two questions 
which arise for determination upon this 
application are (l) whether the plaintiffs 
ought to have stamped their plaint on an 
ad valorem basis for the reason that while 
they purported to institute a suit in terms 
of 0. 21, E. 103, Civil P. C, they asked 
for possession of the property, and (2) whe¬ 
ther the suit which bad been filed in tbo 
Court of the third Additional District 
Judge, Akola, on 17th March 1932 was 
barred by limitation. This latter question 
involves in a subsidiary way the applica- 
tion of S. 14, Limitation Act. 
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The facts aro^imple. In Civil Suit No. 26 
‘Of 1909 which was a suit for partition of 
Hindu law estate, defendants 1 and 2 by 
name Dinkar and Bhimsi, were allotted to 
their share the site in dispute, which in 
'that suit had been claimed unsuccessfully 
by Bhimsi defendant 3. In execution when 
defendant 1 and 2 went to take possession 
of the site the plaintiffs offered resistance 
with the result that defendants 1 and 2 
■had to file an application under O. 21, R. 97, 
Civil P. C. complaining of the resistance 
by the plaintiffs and for the removal of the 
■same. On investigation, the executing Court 
'found that the resistance offered by the 
iplaintiffs was not justified and directed 
delivery of possession to defendants 1 and 
2, who are in possession since. 

Now this suit which professed to be filed 
under O. 21, Rule 103, Civil P. C. by the 
•plaintiffs who bad lost in the execution 
proceedings was first instituted in the 
Court of the Sub. Judge, First Class. It may 
in passing be noticed that at Akola the 
Court of the Sub. Judge, First Class, and that 
of the third Additional District Judge are 
consolidated and are presided over by one 
'Judge. So, although the suit was purported 
■to be filed in the Sub-Judge’s Court, it was 
so filed before the same Judge, who now 
in his capacity as the Additional District 
Judge has disposed of the preliminary 
points; but that is an immaterial circum. 
•stance. Taking the first suit as having been 
filed m a separate Court, namely that of 
the 8ub.Judge. First Class, it has to be 
seen whether the time during which the 

1 Co'irt could be 

excluded from computation of the period of 
imitation. In that Court on the objection 
of the defendants an issue was raised as to 
the market value of the property as well 
as the amount of court.fees leviable on the 
plaint as framed. The learned Sub-Judge 
mund that the suit being one under O. 21, 
■Q fixsd court-^fee under 

Bch. 2, Art 17, Court.fees Act, namely 
Rs. 15, was sufficient. But on the other 
point it found that the market value of the 
property was Rs. 20,000, and the valua. 

of the suit took the case out of its 
jurisdiction as the Sub-Judge, First Class, 
and it passed a formal order returning the 
plaint for presentation to the proper Court. 
That order was passed on 17th March 
1982. On the same day the plaint came to 
be presented in the Court of the Addi. 
■tional Distriot Judge, Akola, whiob, as 
•Already notioed. was presided over by the 


same Judge, Now when the case proceeded 
in the second Court the defendants raised 
two preliminary questions as to the in. 
sufficiency of court.fees and the suit hav. 
ing been barred by time, with reference to 
the date on which it came to be presented 
in the Court of the Additional District 
Judge, namely 17tb March 1932. The 
lower Court has considered the questions of 
fact and law raised by the dofendaots and 
overruled them. It is from this order that 
this application for revision is filed. 

As to the question of court.fees, it is 
now a well recognized rule of law that the 
nature of the suit and the character of the 
reliefs claimed in the suit determine the 
amount of the court.fees leviable. The 
terms of the plaint leave no manner of 
doubt that the suit is one contemplated by 

O. 21, R. 103, namely as held by their 
Lordships of the Privy Council in 35 Cal 
202,^ it was substantially one to alter or 
set aside the summary order of the execut. 
ing Court. Their Lordships were dealing 
with a case which arose under 0. 21, R. 63, 
but the principle of the decision is, in my 
opinion, equally validly applicable to a 
suit under O. 21, R. 103. Consequently 
courb-fee which was payable was the fixed 
fee of Rs. 15, as required under Art. 17, 
Sch. 2, Court.fees Act. 

But it is contended on behalf of the 
defendants that that case goes out of the 
purview of a suit uoderO. 21, R. 103, Civil 

P. C. for two reasons : (l)that the judgment, 
debtor is impleaded in the suit, and (2) that 
the relief of possession is also asked for. 
In my opinion these contentions are devoid 
of force for the reasons which follow. 
There is no doubt that there is reference 
to Bhimsi, defendant 3 in the plaint, parti, 
cularly in para. 6, but that reference was, 
in view of the case as laid, inevitable and 
as explained by the plaintiffs because of 
the necessary implication in the executing 
Court’s order that their resistance was 
inspired by Bhimsi. It was only to show 
that they were not acting under the insti- 
gabion or for the benefit or on account of 
Bhimsi that certain facts were stated by 
the plaintiffs in para. 6 of the plaint. They 
however make it clear that they do not 
want any relief against him, except the 
one that as against him as also against de- 
fondants 1 and 2 their right to present pos¬ 
session of the property should be adjudged 

1. Phal Kam%rl t. Ohinsbyam MUra, (1903) 35 
0»1 303=85 I A 33=7 C L J 36 = 12 C W M 
169 (P 0). 
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in their favour. But as regards possession, 
the relief prayed for was not against 
defendant 3 but against defendant 1 and 
2 only. For the purpose of success in the 
jsuit under O. 21, B. 103, it is essential for 
'the plaintiffs to establish their right not 
only against the decree-holder but also 
against the judgment-debtor for the simple 
ireason that they have to show that their 
'title is independent of the judgment.debtor 
and that it is valid as against any right the 
decree.holder may have acquired in conse- 
quence of his decree. It need not be stressed 
that in such cases the judgment.debtor 
would be a proper if not a necessary party, 
and in practice it is observed that he is 
almost invariably impleaded in such suits. 

My attention is invited to a case reported 
in 16 All 308.® That case is manifestly 
distinguishable for the reason that there 
the distinct causes of action had been joined 
in the suit, namely one for setting aside 
the order of the executing Court, and the 
other for setting aside a transfer under 
Sec. 58, T. P. Act. In the present case, 
however there are no such separate and 
independent causes of action set up against 
Bhimsi, and the relief which is prayed for 
against him as well as against the other 
defendants is the one of declaration that 
the plaintiffs are entitled to the present 
possession of the property. It would thus 
appear that the cause of action in this case 
is one and common to all the defendants 
unlike the case cited above. 

The next question is whether the relief 
of possession which is prayed for would 
necessitate a levy of court-fees on ad valo. 
rem basis. In the Privy Council case 
already cited, viz. 35 Cal 202,^ the plaintiff 
had asked for many other reliefs such as set. 
ting aside certain decrees in that suit which 
was brought professedly under O. 21, R. 63, 
Civil P. 0., but their Lordships held that 
that was only a verbal or formal difference 
inasmuch as it appeared that the reversal 
of the various decrees was involved in the 
reversal of the executing Court’s order; 
that is precisely the position here. Going 
back to the executing Court one finds that 
the decree.bolder went to the judgment- 
debtor, or whoever may be in possession 
of the property, and demanded possession 
with the aid of the Court officer. The 
plaintiffs protested and in his attempt to 
take possession they obstructed him. He 

2. Uoti Slogh V. Kaunsilla, (1894) 16 All 808= 
1894 A W N 109 (P B). 


complained to the executing Court under 
R. 97 and the executing Court decided on 
investigation that the resistance offered by 
the plaintiffs was not warranted by any 
independent right on their own account 
but that it was under the instigation and 
for the benefit of the judgment.debtor. In 
consequence of that finding the executing 
Court dispossessed the plaintiffs and deli, 
vered possession of the property to defen. 
dants 1 and 2. Now, it is this order and 
this order alone which is responsible for 
this change of possession. If that order is 
set aside as a result of the suit out of 
which this objection arises, it must neces. 
sarily follow that the executing Court will 
have to restore possession to the party who 
was deprived of his rightful possession by 
its wrong order. It is evident that the 
restoration of possession is implicit in the 
setting aside of the executing Court’s order. 
It was therefore unnecessary and super¬ 
fluous for the plaintiffs to have asked for 
possession. Their Lordships of the Privy 
Council observed in the case cited above 
that the substance of the relief has to be 
looked to and not the form. Here the sub. 
stantive relief is that the executing Court's 
order should be set aside although in form 
it is for delivery of possession. I may in 
passing observe that in the suit which is 
filed under R. 63 or R. 103 for the conse. 
quential relief in substance is not one to 
seek possession but reversal of the execut. 
ing Court’s order. For these reasons I 
cannot accede to the contention raised 
on behalf of the applicants. 

The next question is whether the plaint,^ 
when it came to be presented on 17tb 
March 1932 in the Court of the Additional 
District Judge was barred by limitation. 
That raises the question whether the time 
which was spent in the Court of the Sub- 
Judge, First Class, from 18th August 
1931 to 17th March 1932, can properly be 
excluded in the light of S. 14, Lim. Act, 
from the computation of the period of 
limitation prescribed for the suit in question. 
That involves the issue whether the institut¬ 
ing of the suit first in the Sub-Judge's Court 
was in good faith. The lower Court on » 
consideration of the evidence in the case 
concluded that the proceeding in the first 
Court had been prosecuted in good faith. 
That appears to me to be a pure question 
of fact which should more appropriately 
be left to he canvassed in an appeal that 
may eventually be filed from the decree in 
the suit in view of S. 105 (l), Civil P. 0- 
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I think it would not be fair to the 
parties that I, sitting in revision, should 
express my opinion on an issue of fact 
which can finally be disposed of by a 
Bench of two Judges who would alone 
have the jurisdiction to hear an appeal 
from the decree, if any, that would be 
passed in the suit involving as it does a 
claim of Ks. 20,000. Without pronouncing 
my own view on this issue of fact, I may 
observe generally that there are circum. 
stances in the case which would warrant 
any man of prudence to deduce the conclu- 
sion which the lower Court has done. All 
I have to see is whether the lower Court’s 
finding is so unreasonable, improper or 
perverse as to require interference by this 
Court in revision. I do not think that the 
lower Court’s finding is open to any such 
objection. ‘Good faith’ as used in S. 14, 
Lim. Act, moans ‘exercise of due care and 
attention. ’ Now there are circumstances 
on the record which must have presented 
themselves to the mind of the plaintiffs so 
^as to induce an honest belief that the value 
of the property was Ks. 5500. The cir. 
cumstances are such as would justify either 
view as regards the value of the property 
and the plaintiffs cannot be regarded as 
having acted dishonestly and without due 
care and attention, because they followed 
the view which was more advantageous to 
them, namely that the value, regard being 
had to the circumstances as they stood on 
the date of the order, was Es. 6600 and 
not Eb. 20,000. The result is that the 
application stands dismissed with costs. 
Pleader’s fees Ks. 50. 

d.s./r.k. Application dismissed. 
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Grille J. 

Hafiz Ahesanali Mohamadali 
Musalman — Applicant. 

V. 

Emperor. 

Criminal Revn. No. 340 of 1937, Decided 
on 24th November 1987, from order of 
Bess. Judge, Nagpur, D/. 13th July 1937.* 

(a) Criminal Trial-Queitiens a«ke<l in exa- 

mination.m.cbief of defanca wilnaMea—Whe* 
tbar leading or not doubtful—Judge laying that 
be would preeume tbe point in favour of 
accnced—Attitude of Judgo cannot be aaid to be 
parverta. 

Where a Judge has said that, aa it b a matter 
of doubt whether the queetlosi aaked is the eza' 


mination-in-chief of certain defence witnesses were 
leading questions or not, be would presume tb© 
point in favour of tbe accused, it is dillicult to see 
bow tbe accused can call this attitude of the Judgo 
perverse when the interpretation has been entirely 
in his own favour. [p 304 C 2] 

(b) Criminal P. C. (1898), Ss. 109 and 112_ 

Appellate Court thinking that facts set out in 
body of order under S. 112 bring matter within 
Cl. (9) instead of Cl. (b) of S. 109—It has juris¬ 
diction to make this alteration — Magistrate 
recording reasons for calling person to execute 
bond—Entering of actual section and clause is 
not imperative* 


Where the Appellate Court has considered that 
what IS set out in the body of the order under 
S. 112 brings the matter within the terms of 
Cl. (a) of S. 109 and nob under Cl. (b), and it has 
m effect corrected what he considers either to be a 
misconception of the trying Magistrate oraclerical 
error, its order cannot be set aside. The substance 
of the accusation which the applicant had to meet 
has not been altered in any way and further there 
is nothing in the provisions of S. 109 or of S. 112 
which makes it imperative on the part of the 
Magistrate, after having recited the reasons why 
the person named is to be called on to execute a 
bond, to enter the actual section and clause which 
he considers appropriate -.AIR lOSH Sind b 

(p 306 q 1]. 

Criminal P. C. (1898), S. 109 (a) and 
(b) Person not biding behind anything but 
standing still with^ hope that watchman would 
think him to be inanimate thing—-This is not 
concealing his presence* 


A person was walking along tbe road, and 
observing the watchman on the alert, he stood 
still and waited until his attention should bo 
diverted before proceeding on his way. He did not 
hide behind anything but stood there apparently 
in the hope that he might bo mistaken for an* 
inanimate object or part of a building if the watch¬ 
man happened to turn bis eyes ou him ; 

Held that this could not bo considered as con¬ 
cealing his presence. (p 3 Q 5 q 2 } 

(d) Criminal P. C. (1898)* S* 109 (a) and 
(b)—Cl. (b) does not necessarily refer only to 
those commonly known as rogues or vagabonds 
—Person found at midnight with housebreaking 
instruments—He cannot be said to have given 
satisfactory account of himself merely because 
it is said that be is respectable house-holder 
following honourable profession in daytime. 

Tho preliminary words of Cls. (a) and (b) are so 
different that they cannot be read together and 
again within Cl. (b) itself tbe circumstances are 
mentioned in the alternative, and not in a con¬ 
current sense. The wording of C). (b) is such that 
tbe conditions must of necessity be read discretely 
and a person who cannot give a satisfactory 
account of himself is not necessarily a rogue and 
a vagabond, which might be implied by Cl. (a) or 
tbe first part of Cl. (b). When a man is called on 
to give a satisfactory account of himself, tbe 
implication necessarily follows (hat It Is not a 
general account of himself but an account of him¬ 
self In relation to the oiroumstancea in which be is 
called on to give such account. The wording of 
B. 109 is not otherwise from that of 8.65. A persou 
cannot be considered to have given a satisfactory 
account of himself, if, being found with unmistak* 
able burgling instrameots in his possession, in tbe^ 
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■middle of the night, he sa^s that he is a respected 
■house-holder, following an honourable profession 
‘in the daytime ; still less can he be said to have 
given a satisfactory account of himself when on 
•being accosted, he flings away a bundle of house¬ 
breaking implements and runs to his own house 
by a devious route, and when forced to open his 
door to the police, denies that he had left his house 
that night: Case law discussed. [P 307 C 1, 2] 

K. M. Bhagade and Nisarali — 

/or Applicant. 

J. Sen, Govt. Pleader — for the Crown. 

Order. — The applicant Ha6z Ahesan 
Ali, who is the Pesh Imam of a mosque 
situated in the Hump Yard quarter of 
Nagpur, was bound over under S. 109, 
Criminal P. C. The preliminary order under 
S. 112 of the Code ran as follows : 

Whereas from the report of the Sub'Inspector of 
Police Sitabuldi (Nagpur), I am informed that 
Hazi Absanali, s/o Muhammad Ali, Musalman, 
could not give a satisfactory account of himself 
(i. e. he was discovered, on 18th March 1937 at 
about 1 or 1-30 A. M., by Eulbicsing standing in a 
dark corner near the house of Fadke and when he 
was challenged by Kulbirsing ran away, and as he 
was pursued be threw la a gutter the implements 
of house-breaking tied up in a bundle and alter 
some time threw away the black sheet with which 
lie was covering himself, and entered the mosque 
at the Hump Yard). I require, under S. 109 (b), 
‘Criminal P. C.,the said Haflz Ahsanali Musalman 
to show cause why be should not be ordered to 
execute a bond for Rs. 100 with one surety for the 
like amount, lor bis good behaviour for one year. 
{Sd.) Adbareioha, Magistrate, First Class, Nagpur. 

After evidence had been led on either 
side, Ahesan Ali was bound over with one 
surety in Rs. 100 for his good behaviour 
for one year under S. 118, Criminal P. C. 
This order was upheld in appeal by the 
Sessions Judge, Nagpur, except that the 
learned Sessions Judge considered that 
S. 109 (a), Criminal P. C. was applicable 
and not S. 109 (b). Against this appellate 
order Ahesan AU has come up in revision. 

On the facts of the case there can be no 
■dispute, and the truth of the prosecution 
story has been amply established by the 
-evidence, and the claim in the revision 
application that the lower Appellate Court 
'has acted perversely in accepting the 
prosecution story and not accepting the 
story of the defence is of no avail what¬ 
ever. Kulbir Singh, a Gurkha watchman 
employed by the Railway, was keeping 
watch and ward in the course of his duty 
in the middle of the night when he saw at 
- some distance the accused standing motion- 
-less, looking at him. After some time, he 
dashed his torch on him and challenged 
him, whereupon he ran away, threw away 
^s. bundle containing house-breaking instru- 
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ments, then threw away a cloak with 
which he was covered, was stopped by one 
Samiullah who let him go recognizing him 
as an official of the mosque, and eventually 
reached the mosque and closed the door. 
A police constable was summoned and the 
door was opened at the demand of the 
police, and Ahesan Ali was then arrested. 
An attempt was made to suggest that the 
person who was seen and who was chased 
was the witness Samiullah and that the 
black cloak and the house-breaking icstru- 
ments belonged to him. These allegations 
have been disproved, and the suggestion 
that the accusation has been brought 
against the applicant out of communal 
spite has not been accepted. The facts 
alleged have been fully established and 
cannot be gainsaid in revision. 

There remain however two points of 
law. One of them can be disposed of easily. 
It is the complaint that in the examina- 
tion-in-chief of two of the defence witnes¬ 
ses the trying Magistrate disallowed certain 
questions as leading questions, that the 
learned Sessions Judge who considered that 
they were not leading questions was incon¬ 
sistent in holding that they were not leading 
questions and at the same time saying that 
the manner and tone of a question which 
was apparently non-Ieading might make it 
a leading question, and that the learned 
Judge might reasonably have considered 
that the questions were leading questions. 
These grounds in the application for revi¬ 
sion are followed by the amazing argument 
that the learned Sessions Judge has acted 
illegally^in coming to the conclusion byj 
stating “I would presume a favourable! 
answer to the accused in respect of these 
questions", and that this shows the per. 
verse attitude of the learned Sessions Judge. 
What the learned Sessions Judge has said 
is that, as it is a matter of doubt whether 
the questions were leading questions or not, 
he would presume the point in favour of 
the accused and it is difficult to see how 
the accused can call this attitude of the 
Judge perverse when the interpretation has 
been entirely in his own favour. This 
point is entirely without merit. 

The next point is more cogent and 
deserves fuller consideration. It is that 
the learned Sessions Judge was not entitled 
to alter the section under which the 
security was to be taken from S. 109 (W 
into S. 109 (a), and that as a matter of 
fact on the facta stated neither 01. (a) nor 
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’01. (b) of S. 109 applied at all, and that presence in the manner and under the circum- 
the order should be set aside. As to the stances under which he was seen byKulbirsingh. 


jurisdiction of the Appellate Court to make 
the alteration, I have no doubt. Reliance 
is placed by the applicant on a case from 
the Judicial Commissioner’s Court, Sind: 
AIR 1933 Sind 8.^ This however is not in 
point, since what was there decided was 
that the Court had no power, after an 
order under S. 112, Criminal P. C. had 
been communicated to the accused, to alter 
the period named in that order from 12 
months to three years. Here, the learned 
'Sessions Judge has considered that what 
is set out in the body of the order under 
S. 112 brings the matter within the terms 
jof Cl. (a) of S. 109 and not under Cl. (b), 
and he has in effect corrected what he 
considers either to be a misconception of 
the trying Magistrate or a clerical error. 
The substance of the accusation which the 
applicant had to meet has not been altered 
in any way, and further I can find nothing 
in the provisions of S. 109 or of S. 112 which 
makes it imperative on the part of the 
Magistrate, after having recited the reasons 
why the person named is to be called on to 
execute a bond, to enter the actual section 
and clause which he considers appropriate. 
This point must fail. 


The learned Sessions Judge has said that 
the preliminary order under S. 109 (b) is 
not a proper order and that the proceedings 
are in (act under S. 109 (a). In this I con. 
eider the learned Sessions Judge is wrong. 
The very opening words of the order relate 
to the fact that Ahesan Ali could not give 
a satisfactory account of himself, that is to 
flay, that the Magistrate clearly considered 
the facts ^ be under Cl. (b), the words 
m which he actually quotes. The learned 
Sessions Judge then says that the learned 
Magistrate had made himself clear as regards 
t^he facts by putting the facts at length in 
his preliminary order, and these the learned 
^ssions Judge interprets as falling within 

Cl. (a) and not Cl. (b). But the 
Magistrate says nothing about Ahesan Ali 
taking precautions to conceal his presence 
within the local limits of the Magistrate’s 
jurisdiction, and the learned Sessions Judge 

appears to stultify his own position when 
he states : 


<lirinilijal P. 0. In the present case is that th 
.appellant oonlii not give a satisfactory aoooont o 
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This can only refer to Cl. (b) and not to 
01. (a); but the loarnod Ssssious Judge 
apparently considers that Cl. (b) would not 
apply because it is known that Ahesan Ali 
resides in the vicinity and has a regular 
means of livelihood. I am satisfied that 
Cl. (b) of S. 109 was the appropriate 
clause and that Cl. (a) had no applicability. 

Ahesan Ali was not actually hiding, lb 
appears that he was walking along the 
road, and observing the watchman Kulbir 
Singh on the alert, he stood still and 
waited until his attention should be divert¬ 
ed before proceeding on his way. He did 
not hide behind anything but stood there 
apparently in the hope that he might be 
mistaken for an inanimate object or part 
of a building if the watchman happened to 
turn his eyes on him. I do not think that 
in any circumstances this can be consi. 
dered as concealing his presence, and the 
numerous cases that have been cited on the 
point whether Cl. (a) applies to a person 
residing in the vicinity or only to vaga. 
bonds and bad characters coming from a 
distance, and whether the act of conceal, 
meat should be continuous or no, are beside 
the point. In the argument before me, all 
the stress was laid on the argument that 
Cl. (b) of S. 109 could have no applica. 
tion, and it was assumed that the altera, 
tion made by the Sessions Judge was 
correct although it was contended that he 
had no power to make it. It was left to 
the learned Government Pleader to point 
out that the case really did fall under 
Cl. (b) and then in reply it was contended 
that Cl. (b) did not apply either, and the 
learned counsel for the applicant stated 
that he relied on the decisions of such of 
the learned Judges in 50 All 909^ who 
considered that in somewhat similar cir. 
cumstances Cl. (a) and not Cl. (b) applied. 
Now in that case there was undoubtedly 
obvious concealment as the persons con. 
cerned were hiding in a mango grove on a 
dark night, with house-breaking imple. 
ments in their possession, and the police 
having information, raided the mango 
grove. Clearly, then, there was a basis for 
the argument in that case that Cl. (a) of 
S. 109 rather than Clause (b) applied. 
In the case which I am now coDflidering, 
there was no ooncealmeot whatever, merely 

9. Smperot v. Pbachai, (1939) 16 A I B All 83= 
118 I 0 417=80 Cr li J 146=60 AU 909=26 
A L J 1367 (F B). 
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immobility and a hope that the watch- 
man’s attention would not be attracted. 

The point, then, that remains for con. 
sideration is whether Ahesan Ali can .be 
said to have been a person who was unable 
to give a satisfactory account of himself 
although his residence and his profession 
were known. In 50 All 909," which was 
heard by a Full Bench consisting of five 
Judges, every possible permutation and 
combination of the applicability of the two 
clauses was found ; one Judge held that 
Cl. (a) and not Cl. (b) applied, another that 
Cl. (b) applied and not Cl. (a), one held that 
neither was applicable, another that both 
were applicable, and the fifth Judge held 
that Cl, (a) was applicable and possibly (b) 
although a decision on the latter point was 
not necessary. With the greatest respect, 
the opinion held hy Boys J. appears to me 
entirely convincing, and the same line of 
argument has been followed in the Patna 
High Court by Mohammad Noor J. in 
AIR 1935 Pat 69.® This opinion over- 
ruled opinions which appear to have been 
previously held in the Allahabad High Court 
and referred to with approval in the Cal. 
cutta High Court that, so long as a person 
gives his name and address and establishes 
that he is a person who is known and 
respected in the ordinary pursuits of his 
life, be must be held to have given a 
satisfactory account of himself, and that 
Cl. (b) will not apply ; and even in those 
cases none of the judgments cited took the 
view that a person otherwise respectable 
can be said to have given a satisfactory 
account of himself if he is found with 
house-breaking instruments in his posses, 
sion. There were cases where persons not 
in possession of house-breaking implements 
were held to be not amenable to S. 109, 
but were cases considered under Cl. (a) 
which was held not to apply, and the 
applicability of Cl. (b) was denied in those 
cases. In 17 A L J 432* the three appli¬ 
cants were found at night in the company 
of two other persons and were arrested as 
the police had had information that men of 
bad character were about to commit a raid 
on the town ; a burglar’s jemmy was found 
on the ground near by. The judgment there 
proceeds : 

3. Emperor v. Bishi Sahara, (1935) 22 A I R Pat 

69=1935 Or C 139=166 I C 729=86 Cr L J 

846=15 P L T 836. 

4. Ghulam Jilani t. Emperor, (1919) 6 A I B All 

260=51 I C 161=20 Ct L J 401=17 A L J 

432. 
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The present applicants clearly do not come 
within Cl. (a) as it was not alleged that they were 
taking precautions to conceal their presence with 
a view to committing an offence. They could only 
have come in under Cl. (b) as persons who could 
not give a satisfactory account of themselves. But 
as the District Magistrate's judgment on appeal 
shows the account they gave of themselves was 
correct and the police of Delhi have reported that 
these three present applicants are persons who are 
well-to-do and of good character. In these cir¬ 
cumstances I do not think S. 109 can apply to 
them and that the order passed has been passed 
more on suspicion than on any good basis of fact. 

It will be seen, as Boys J. remarks in 
commenting on this case, that whether 
Cl. (b) applied or not was purely a question 
of fact in that case, and he also notes that 
in 8 A L J 1097* Chamier J. did no more 
than refuse to apply Cl. (b) to a case where 
the Magistrate seemed to think that Cl. (b) 
justified calling on a person to account 
satisfactorily for his leisure time. Clearly, 
such an attitude on the part of the trying 
Magistrate would be nothing short of 
oppression, and the mere fact that a man 
who is well-known is found wandering in 
an unfrequented place at night without any 
apparent purpose would not be sufficient 
to attract Cl. (b); he might be suffering 
from insomnia or he might, as Mohammad 
Noor J. has indicated in A I E 1935 Pat 
69,® be an apparently respectable person 
returning from the house of his mistress 
late at night and who wished to avoid 
being seen by any acquaintances. But this 
principle cannot be extended to giving 
complete immunity to any person, however 
well-known and respected, who is found 
late at night in circumstances giving rise 
to the very gravest suspicion that be is 
about to commit an offence. On this sup¬ 
position a man might find an intruder in 
his garden or against the wall of his house 
with house-breaking instruments, and the 
intruder giving his correct name and address 
and establishing the fact that he is a res¬ 
pectable prosperous stone mason or shoe¬ 
maker by day would be held blameless 
under this section. Moreover, he might be 
found in a simjlar predicament on more 
than one occasion and would yet have to 
be held to give a satisfactory account of 
himself. I am unable to accept the pro- 
position that the whole of the section has 
reference to what are commonly known as 
rogues and vagabonds only and that it can 
have no application to such a man as, for 
instance, the notorious English criminal 

6 . Sharif Ahmad v. Emperor, (1911) 6 A Ii J 1097' 

=12 I C 304. 
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Charles Peace who by day time was a 
respected suburban householder whose 
hobbies consisted of playing the violin and 
the enjoyment of good tobacco and by night 
was a burglar of quite unusual skill. With 
the greatest respect, I am unable to sub. 
scribe to the dictum in 57 Cal 949,® which 
has been strongly urged before me, that: 

It is reasonable . . . that Cls. (a) and (b) should 
be found together, treating a man who has no 
ostensible means of subsistence and cannot give a 
satisfactory account of himself, as a person of the 
same kind, as a person trying to escape notice and 
to inhabit the locality without his presence in 
the locality becoming known, and doing this for 
the purpose of committing an offence. 


I would consider in the first place that 
the preliminary words of Cls. (a) and (b) 
are so different that they cannot be read 
together, the first implying concealment 
within the local limits, and the second the 
mere existence within such limits, and 
again within Cl. (b) itself the circumstances 
are mentioned in the alternative, namely, 
that there is within such limits a person 
who has no ostensible means of subsistence, 
or who cannot give a satisfactory account 
of himself, ’ and not, as the learned Judges 
of the* Calcutta High Court imply, in a 
concurrent sense. Similarly, in 49 All 240' 
the learned Judges quote with approval the 
dictum of Tudball J. as being particularly 
valuable: 


The persons contemplated in the section are 
persons taking precautions to conceal their pre- 

of such Magistrate’s 
jurisdiction, or persons who have no ostensible 
means of subsistence and who cannot give a satis, 
factory account of themselves. 

Here again, I would point out with the 
greatest respect that, although the learned 
Judges say that Tudball J. was quoting the 
tpsimrna verba of the section, the word 
^and has been substituted for the word 
or as ID 67 Cal 949.® It appears to me 
that the wording of 01. (b) is such that the 
conditions must of necessity be read dis. 
lOretely and that a person who cannot give 
a satisfactory account of himself is not 
necessarily a rogue and a vagabond, which 

When a man is called on to give a satis- 
factory account of himself, the implication 
necessarily follows that it is not a general 

6 . De T. Bmiwror, (1929) 16 A I R 
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account of himself but an account of him.I 
self in relation to the circumstances in^ 
which he is called on to give such account. 
Under S. 55, Criminal P. C., an officer in 
charge of a police station is empowered to 
arrest or cause to be arrested inter alia 
anyone who cannot give a satisfactory 
account of himself, and the satisfactory 
account which is to be given cannot, at 
the moment when an arrest is impending, 
be considered to have reference to anything 
except the circumstances in which he is^ 
about to be apprehended. The wording of' 
S. 109 is not otherwise, and I am unable' 
to apprehend that a person can be consi. 
dered to have given a satisfactory account 
of himself if, being found with uumistak. 
able burgling instruments in his possession, 
in the middle of the night, he says that he' 
is a respected house.holder, following an 
honourable profession in the day time still 
less can he be said to have given a satis, 
factory account of himself when, on being 
accosted, he flings away a bundle of house-l 
breaking implements and runs to his own' 
house by a devious route, and, when forced! 
to open his door to the police, denies that! 
he bad left his house that night. Another 
point to which Boys and Mohammad 
Noor JJ. have also referred is the exist¬ 
ence of a provision for arrest not only 
under S. 55 (b) but also under S. 54 (l), 
secondly, which would be entirely nuga- 
tory were there no provision for subsequent 
action in respect of these arrests. If the 
argument that a person found with house, 
breaking instruments on him at night is to 
be held capable of giving a satisfactory 
account of himself by giving his correct 
address and his correct name is to prevail, 
then there is no such provision, since being 
found in possession without lawful excuse 
of an implement of house-breaking or being 
unable to give a satisfactory account of 
oneself are not offences under the Penal 
Code. 

I am satisfied that the preliminary order 
under S. 112, Criminal P. 0. was correctly 
framed by the learned Magistrate and that 
the circumstances in which the applicant 
Ahesan Ali was fonnd, warrant his being 
bound over under B. 118. The decision of 
the trial Magistrate is correct in fact and 
in law, and the application is dismissed. 

D.s.fR.S. Application dismissed. 
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Pollock J. 

Mt. Gomti, tolo Jiwanlal Lodhi — 

Appellant. 

V. 

Society Ghat Pindarai No. 134 (Central 
Co-operative Bank) through Surpanch 
and another — Respondents. 

Second Appeal No. 600 of 1935, Decided 
on 1st February 1938, from appellate 
decree of Addl. Dist. Judge, Hoshangabad, 
D/- 15th October 1935. 

Execution — Validity— Failure to bring legal 
representative of the judgaient>debtor on the 
record does not necessarily render proceedings 
nullity. 

The failure to briug a legal representative of the 
judgment-debtor on record does cot cccessarily 
make the proceedings in execution a nullity, more 
so when the legal representative is aware of the 
proceedings and raises no objection '.AIR 1924 
Mad 130\ 25 Bom 337; AIR 1919 Cal 411, and 
115 I C 620, Rel. on. [P 308 C 2] 

D. N. Choudbary — for Appellant. 

Abdul Razak — for Respondent 2. 

Judgment.—In 1925 Jivanlal borrowed 
Rs. 350 from the Ghat Pindarai Co.opera, 
tive Society of which he was a member, 
and as security mortgaged his absolute 
occupancy fields in that village including 
field No. 223, area 9 acres. The Central 
Bank, Naraingpur, obtained an award 
against the Ghat Pindarai Co.operative 
Society and in execution this field was sold 
for Rs. 1325 in June 1930. It was pur. 
chased by defendant 2 who was placed in 
possession in August 1930. Jivanlal had died 
in 1926 leaving two widows, Mt. Gomti 
the plaintiff, and Mt. Lalti who alone was 
made a member of the Co.operative Society 
in Jivanlal’s place. The fields were origi. 
nally recorded jointly in the names of 
Jivanlal and Ghuransingh, and after Jivan. 
lal’s death in the names of Gomti, Lalti 
and Ghuransingh till there was a partition 
at the end of 1928. The award was dated 
27th January 1929. It was shown as an 
award in the case of NarsingpurCo.opera. 
tive Bank Liquidator v. Members of the 
Ghat Pindarai Society, and then f<^low 
the names of 11 members including Lalti 
and Ghuransingh. Survey No. 223 was 
attached on 24th February 1930 and sold 
on lltb June 1930. Between the attach, 
ment and sale, Lalti remarried in March or 
April 1930. No notice was issued to Gomti. 
On 18th June 1930 Gomti put in an applica. 
tion asking that she should be given half 
the sale proceeds that remained after satis. 


proceeds of Rs. 1325, Rs. 531 went to 
satisfy the mortgage debt, Rs. 385 was 
returned to Ghuransingh, and Rs. 309 was 
deposited with the Ghat Pindarai Co.opera¬ 
tive Society to cover bad and doubt, 
ful debts. 

The first point taken in this appeal is 
that in an award against the Ghat Pinda¬ 
rai Society, the Central Bank Narsingpur 
was not entitled to proceed against the 
property of the individual members of that 
Society and that all that it could sell in 
execution was the Co-operative Society’s 
rights as a mortgagee. In support of this 
contention, I have been referred to the 
decisions in 11 Pat 174^ and AIR 1934 
Mad 181.^ That position may be correct, 
but the award shows that it was an award 
against the members of the Ghat Pindarai 
Society including Lalti and there is no 
doubt that the field itself was sold and not 
merely the mortgagee’s rights therein. 
Assuming that Lalti ceased to represent 
the estate of Jivanlal after her re-marriage,, 
I do not think that the failure to bring 
Gomti on the record would amount to 
more than an irregularity. Lalti remarried 
only just before the sale and Gomti was 
obviously aware of the proceedings from 
her application which she put in a week 
after the sale. The failure to bring the 
legal representative of the judgment-deb- 
tor on the record does not necessarily 
make the proceedings a nullity. See for 
example 47 Mad 63® following the principle 
laid down by the Privy Gonnoil in 25 
Bom 337,^ 23 C W N 608® and 32 C W N 
418.® From her application of 18th June 
1930 it is clear that Gomti was aware of 
the sale of the field to which she raised no 
objection and also that she had no objec. 
tion to the mortgage being paid off out of 
the sale proceeds. In my opinion therefore 

1. Harihar Prasad v. Bans! Missir, (1931) IB 

A I R Pat 321=1311 C 121=11 Pat 171=12 
P L T 619 (PB). 

2. Soatb Kanara Central Co-operative Bank v. 
Chikamudunxir Co-operative Society, (1931) 
21 A I B Mad 181=150 1 0 172 = 66 M L J 
471. 

8 . Doraswanu v. Chindambaram Pillai, (1921) 
HAIR Mad 130=75 I 0 16=17 Mad 63 = 
15 M Ii J 113. 

4. Malkarjan v. Narhaii, (1901) 25 Bom 837=27 
I A 216=7 Sat 739=2 Bom L R 927 (P 0). 

6 .7agadish Bhattaoharjee v. Bama Sandari 
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6 . Taranginl Debi v. Raj Erlslma Mondal, (1928) 
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the mortgage was extinguished and it is 
not open now to Gomti to sue for redemp¬ 
tion. The appeal fails and is dismissed with 
costs. Counsel’s fee Es. 20. 

R.M./r.k. Appeal dismissed. 


A. I. R. 1938 Nagpur 309 

Grille J. 

Poonamchand Sheoratan Maheshri — 

Defendant 6 — Appellant. 

V. 

Mt. Fulabai w/o Bheoraj Maheshri — 

Plaintiff — Respondent. 

Second Appeal No. 496 of 1935, Decided 
on 2nd December 1937, from appellate 
decree of District Judge, Chhindwara 
D/. 8th July 1935. 

(a) Civil P. C (1908), Scb. 3, Para. 11- 
Ubject of — Fully aubslantialed and certain 
permission from Collector is necessary—Written 
record of fact# proving that pcrini«#ion wa« 

given fulhla requirement#—Formal permission 
IS unnecessarya 

The olyect of Para. 11, Sch. 3 is that there shall 

be a fully substantiated and certain permission 

on the part of the Collector, which is to be given 

in such a manner that the fact of its having been 

pven 18 indisputable. The essence of the paragraph 

is that there shall be a written permission as 

oppo^ to an oral permission, which would bo sus- 

Mptlble of evidence of varying degrees of credibility 

in order to establish the necessary proof. What is 

required is certainty, and where there is a written 

WMrd of facts which cannot be disputed, an un- 

mlstakable inference drawn from this written 

record that permission was given, fulfils the re- 

paragraph and a formal permis¬ 
sion Is then unnecessary. [p gjo q 2] 

wS . Attachment — Execution of 

rgulr"; •»acl>n»ent whether judicial act 

execution of a warrant of attach- 

judicialVfc ^ considered a 

nlacA considered as taking 

takes place -.gNLii 2S5, Ref. [P 812 0 1] 

M. R. Bobdo and A. V. Wazalwar — 

for Appellant. 

R. N. Padhye - for Respondent. 

Judgment.--The plaintiff Mt. Fulabai 

brought a suit for an amount duo under a 
mortgage dat^ 16th September 1930. The 
executants, who are defendants 1 to 6, did 
not dispute the mortgage and the execution 
thereof. The properties concerned wore 
two houses and a field at mauza Mogra. 
The suit was contested by defendant 6, 
one Poonamchand, who alleged that ha 
was in possession of the houses and the 
field, as the son and heir of Sheoratan who 


had purchased them at an auction sale. 
The trial Court held that the mortgage 
was inoperative as against defendant 6, 
Poonamchand, although it had been duly 
executed by the mortgagors, on three 
grounds ; in respect of the houses, because 
at the date of the mortgage an attachment 
on the houses was in force and the mort. 
gage in question was subject to all the 
claims enforceable under that attachment; 
in respect of the field because by virtue of 
Para.^ 11 of Sch. 3, Civil P. C. no written 
permission had been taken from the Col. 
lector at the time of the mortgage when 
the field was admittedly being dealt with 
by the Collector in execution proceedings ; 
and lastly because the money which had 
been advanced in respect of the mortgage 
was held to be not the plaintiff’s own 
property but that of her adopted son. The 
plaintiff preferred an appeal in respect of 
these^ three points in the Court of the 
District Judge, Chhindwara, who dis¬ 
allowed the appeal in respect of the houses, 
affirming the decree of the trial Court in 
that respect. The learned Judge however 
allowed the appeal in respect of the field 
and also in respect of the argument as to 
the origin of the money which was ad- 
vanced on the mortgage. The decision of 
the appellate Judge on the latter point 
has nob been challenged before me, and it 
is unnecessary therefore to say anything 
more about it. So far as the matter con. 
cerning the permission of the Collector for 
the mortgaging of the field is concerned, 
the Appellate Court held that the docu¬ 
mentary evidence on the record was suffi. 
cient to warrant the conclusion that the 
Collector had given his permission and 
that the mortgage accordingly was a valid 
one. This is the point which is now chal¬ 
lenged by defendant 6, Poonamchand, in 
second appeal. 

Paragraph 11 (l) of Sch. 3, Civil P. C., 
runs as follows : 

So long as tbe Collector can exercise or perform 
in respect of tbe judgmeDt.dobtor'8 immovable 
property, or any part thereof, any of tbe powers or 
daties conferred or imposed on him by Paras. 1 
to.lO tbe jndgment-debtor or bis representative-in- 
Interest shall be incompetent to mortgage, charge, 
lease or alienate soeh property or part except with 
tbe written permission of tbe Collector, nor shall 
any Civil Court issue any process against such 
property or part In execution of a decree for the 
payment of money. 

What happened in the Collector's Cooit 
is as follows. The decree-holder's represen. 
tation had been received, and a sale bad 
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been recommended, and the sale had been 
sanctioned by the Deputy Commissioner 
and a proclamation of sale had issued. On 
10th August 1920 the order.sheet ran : 

None present. Proclamation duly published. 
Sale to be held before the Tahsildar Sausar ou 
10th September 1920 and report to be submitted 
on 14th September 1920. 

Now on 11th September 1920 an appli- 
cation was put in by tho judgment-debtor 
to the effect that the sale had been held on 
10th September 1920 and that the property 
had been knocked down for the very low 
price of Es. 1200. The applicants stated 
that they wanted to mortgage the property 
with Mt. Fulabai, the present plaintiff, for 
Es. 2000, and they stated that, if they were 
granted time up to 20th September and 
allowed to mortgage the said land, they 
would pay the plaintiff’s full claim. The 
application ends with the words : 

The applicants therefore pray that they be 
allowed to mortgage the above-mentioned land 
and the case be stayed up to 20th September 1920. 

On 14th September, which was tho next 
date for consideration of the sale, the order 
sheet runs as follows ; 

Decree-holder by agent Deokishan. Judgment- 
debtor in person. Sale was held and decree-holder 
is the highest bidder. His bid is of Rs. 1200 but aa 
this is nob sufficient, decree-holder’s agent raises 
the bid to Rs. 1726-6-0, i, e. the full decretal 
amount. This bid is a fair one and is accepted. 
Judgment-debtor says that he wants only four 
days’ time to pay the decretal amount. Judgment- 
debtor’s request is granted and time is given till 
20th September 1920 on which date the decree- 
holder should hie the receipt in full satisfaction 
of the bid and the decretal amount and costs. 

The next item on the order.sheet is 
undated, but presumably the date should be 
20th September 1920 as there is evidence 
from registers that the case was struck off 
on that date as being fully satisfied, the 
judgment-debtor baviug deposited the full 
decretal amount of this case and other 
Collector’s cases in full. The sale in favour 
of the decree-holder was not confirmed and 
was set aside. The learned District Judge 
reversing the decision of the trial Court 
held that on these facts it was impossible 
to come to any other conclusion than that 
the Collector had acceded to the request for 
permission to mortgage the property and 
that the property had been mortgaged in 
accordance with that permission and the 
decree had been satisfied out of the money 
which had been received as the result of 
the mortgaging of the fields. It has been 
contended before me that, as Para. 11 of 
Sch. 3 refers to a written permission, there 


must be a formal permission in writing and 
signed by the Collector before the property 
could legally be mortgaged, and that any 
implied permission cannot be considered as 
it is an impossibility for an implied permis- 
sion to be in writing. I do not think that 
this is an absolute impossibility. But the 
fact remains that the permission which has 
been implied in this case is an inference to 
be drawn from various facts all of which 
have been set down in writing. There is no 
ambiguity as to the facts from which the 
inference has been drawn by the learned 
District Judge. If there were any question 
of oral statements, there might be some 
doubt, bub the facts in this case are 
incontrovertible. 

It appears to me that the object of 
Para. 11 of Sch. 3 is that there shall be a 
fully substantiated and certain permission 
on the part of the Collector, which is to be 
given in such a manner that the fact of its 
having been given is indisputable. The 
essence of the paragraph appears to me 
that there shall be a written permission 
as opposed to a oral permission, which 
would be susceptible of evidence of varying 
degrees of credibility, in order to establish 
the necessary proof. What is required is 
certainty, and where we have a written 
record of facts which cannot bo disputed 
it appears to me that an unmistakable 
inference drawn from this written record 
that permission was given, fulfils the 
requirements of the paragraph and that a 
formal permission is then unnecessary. It 
would appear to me intolerable if a Collec- 
tor, having acceded to a request to mort- 
gage property in which he was considering 
the question of sale, and having put down 
by way of order-sheets sufficient testimony 
from which his consent could unmistakably 
be deduced, should, if requested to record 
a formal order saying 'T grant permission” 
decline to do so because he considered that 
what was already written was sufficient, 
and thereby wreck the claim of the mort¬ 
gagee. I am not for a moment suggesting 
that this is what occurred in this case, but 
it is a situation that might possibly occur. 

It could not be obviated by an endorsement 
made on the application to mortgage 
directly it was received; this would not be 
sufficient; as the mortgaging of the pro¬ 
perty would be useless unless the amount 
raised and paid was sufficient to satisfy the 
debt and to warrant the release of the 
property from attachment. I can conceive 
many cases in which the actual writing of 
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the order, which could not be done until 
the case had been disposed of, would be 
postponed and lost sight of altogether. 

No authority has been cited before me 
on the question whether the words 'written 
permission’ are to be construed absolutely 
literally, and the learned counsel for the 
appellant has based the whole of his argu. 
ment on the contention that an entirely 
wrong inference has been drawn from the 
facts on the record, and he contends that 
so far from warranting the inference that 
permission was given, the only deducible 
inference is that permission was denied. 
With this contention I am entirely unable 
to agree. The learned counsel for the 
appellant argues that the first part of the 
order sheet of 14th September 1920, by 
the fact that the decree-holder’s bid was 
raised, shows that the application dated 
three days before was before the Court and 
that it did not give permission for the 
mortgage. From the second part of the 
order-sheet, which to the ordinary mind 
would presuppose that it had been written 
in consequence of the granting of the appli¬ 
cation, the learned counsel deduces that, 
as in the first part permission to mortgage 
had been denied, but permission was given 
to the judgment.debtor to raise the neces¬ 
sary sum to satisfy the decree in any other 
way which ho chose, and that he did 
succeed in raising the sum by some means 
strange but unspecified without having 
rowurse to mortgaging the property, per- 
missmn for which had been denied him by 
the Court. It may be convenient to note 
hero that the date of the mortgage is 15th 
oeptember 1920, that is to say one day 
a ter this order in the order-sheet was 

contention appears to me 
little short of fantastic. The date 20th Sep. 
tember 1920 which appears in the judg. 
ment.debtora prayer of 11th September 
and 18 repeated in the order-sheet as the 
ime up to which extension is given, does 
not, so the learned counsel for the appol- 
‘lant says, as one would imagine it would to 
t^be ordinary mind, imply that the request 
■had been granted, but is a pure coincidence. 

It is also contended that it is incom. 
-patible with the four days which the judg. 
ment.debtor asks lor aocording to the 
•order-sheet, since font days would take 
him to the 18th only. I fail to see how the 
judgment.debtor who had aeked for permia. 
4100 up to tbo 20th in Tospoot of raiBing 
•money by a mortgage, should be held to 
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have limited himself to a lesser period, 
when according to the appellant he was to 
raise the money by means unspecified, 
which would certainly be much more 
uncertain. I fail to see how the fact that 
the decree-holder’s bid was raised can be 
interpreted as a denial of the permission to 
raise money by mortgage. It is perfectly 
compatible with it ; there is a complaint 
in the application that the bid is extremely 
low, and the decree.holder offered to raise 
the bid. It seems to me in the highest 
degree improbable that he would have 
done this unless he was sure that he would 
get the money, that is, by the assurance 
that the property would be mortgaged and 
the money raised, and it is perfectly com¬ 
patible with the well-known good offices 
of the revenue authorities in Collector’s 
cases to obtain for the judgment-debtor, 
whose property is to be sold or mortgaged, 
as easy terms as possible. Not only, in my 
opinion, is the conclusion which has been 
reached in the lower Appellate Court a rea¬ 
sonable conclusion from the facts, but it 
appears to me to be the only possible con- 
elusion which could be reached. What has 
been asked for in the prayer has been 
granted, the price has been raised, an 
extension has been given until the date 
asked for, the mortgage was made on the 
succeeding day, and the amount was paid 
in full on the 17th and the case was struck 
off on the 20bb. Any more satisfactory 
evidence on which to base the conclusion 
that permission had been given, it is diffi- 
cult to imagine. 

The other point taken in connexion with 
the question of the field is that the mort¬ 
gage was invalid as there was existing at 
the time a previous attachment of the field. 
This attachment is said to have been made 
earlier on the same day on which the 
mortgage was executed, in execution of a 
decree of the present appellant’s father. 
Now there is on the record a warrant of 
attachment dated 15th September 1920, 
the same date on which the mortgage was 
executed in respect of this field. It has 
been argued before me that, as the attach¬ 
ment was a judicial act, it must be re¬ 
sumed bo have taken place earlier in the 
day than the mortgage, and therefore to 
prevail over it, and reliance is placed on 
9 N L B 155.‘ The authority of this case 
is largely negative. The principle was con- 

1. Bafioddln T. Brijmohan. (1918) 9 N L R 155 
s7aiIC602. 
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tended for, there, and all that this case 
decided was, that the point did not really 
arise as the filing of a plaint was not a 
judicial proceeding which could be consi¬ 
dered as taking place at the earliest period 
of the day on which it was filed. I am also 
in considerable doubt whether the exe¬ 
cution of a warrant of attachment by a 
process-server could also be considered a 
judicial act, in respect of which such pro- 
sumption could be made. But apart from 
this I am in entire agreement with the 
finding of the lower Appellate Court that 
the attachment was after the mortgage and 
not before it. A letter has been produced 
in order to establish the fact that the 
attachment was prior to the mortgage. 
There appears to have been no reason 
whatever why the letter should have been 
written, or indeed why such a pointless 
letter should have been preserved for so 
many years, and I entirely agree with the 
lower Appellate Court in considering that 
this letter is a deliberate piece of manufac¬ 
tured evidence in order to support the pro- 
position that the attachment was earlier 
than the mortgage. As the present appel. 
lant is seeking to defeat the mortgage, and 
one of the reasons alleged on his behalf is 
that at the time of the mortgage he himself 
or rather his father had a prior attach. 

• ment on the mortgaged property, the 
burden lay on him to establish it. He has 
failed to do so and has attempted to do so 
by very dubious evidence. 

I find therefore, agreeing with the lower 
Appellate Court, that it has not been estab¬ 
lished that the attachment urged in res- 
pect of this field was prior to the mortgage 
which was executed on the same day. As 
the attachment has not been proved to 
be a prior attachment, all legal argument 
based on the assumption that it was, fails. 
The appeal appears to me to be based on 
such slender foundation that I have not 
considered it necessary to call on the 
learned counsel who has appeared for the 
respondent to argue. The appeal fails and 
{dismissed with costs. 

v.b.b./r.k. Appeal dismissed. 


A. 1. R. 1938 Nagpur 312 

Stone 0. J. and Vivian Bose J. 
Suleman Latif Hasam Kachi and 

another —Appellants. 

V. 

Laxman and others —Respondents. 

Misc. Appeal No. 212 of 1936, Decided 
on 2na Pebruary 1938. 


(a) Provincial Insolvency Act (1920), Ss. 37,. 
53, 54 —Adjudication of insolvent annulled — 
Proceedings under S. 53 or S. 54 cannot be 
started or continued. 

Once an adjudication is annulled, the receiver, 
or a creditor or the Insolvency Court cannot either 
institute or continue proceedings under S. 53 or 
S. 54. ^\hcre therefore the creditors of an insolvent 
apply for an annulment of a transfer made by the 
insolvent during his insolvency and the adjudica¬ 
tion of the insolvent is annulled without any 
opposition from the creditors during the pendency 
of the application, the creditors are not entitled to 
pursue the application and obtain an annulment 
of the transfer after the annulment of the adjudi¬ 
cation. No question of validating the proceedings 
under S. 37, arises and the property transferred, 
having ceased to be the property of the debtor, the 
Court has no power to deal with it under S. 37 : 
A I It 1933 Bang 223 (F B), Foil; A 1 B 1030 
Mad 278. Not foil; AIR 1933 Pat S4 ; AIR 
1934 Lah 452 and AIR 1933 Cal 386, Disting. 

[P 313 Cl, 2) 

(b) Provincial Insolvency Act (1920), Ss. 3S, 
53, 54 — Whether annulment proceedings- 

should be kept pending so long as proceedings 
under Sections 53 and 54 are outstanding — 

(Quare.) 

It is a matter for consideration whether in all 
ordinary cases, annulment proceedings shall not be 
kept pending so long as proceedings under Ss. 63 
and 54 are outstanding. The better view seems to 
be that it can be under S. 27 (2). [P 313 C 2 ^ 

P 314 C 1) 

W. H. Dhabe —for Appellants. 

P. P. Deo —for Respondents 3 and 4. 

Order.—This is an appeal filed by two 
creditors of respondents 1 and 2, Laxman 
and Harba. They, that is to say, Laxman 
and Harba were declared insolvents on 
5th July 1932 on their own petition. As 
no receiver was appointed the creditors 
(appellants) were allowed to apply on llth 
October 1933 for the annulment of atransfer 
made by the insolvents in favour of res- 
pondents 3 and 4. While these proceedings- 
were pending the insolvents applied for 
their discharge and on 17th April 1934 the 
adjudication was annulled because theinsol- 
vents had taken no steps to have notices 
of their application issued to the creditors 
and because they (insolvents) remained- 
absent. The appellants represented by 
their counsel were however present on that 
day and neither they nor any of the other 
creditors opposed the application. The- 
order sheet states *'none of the creditors- 
oppose”. No vesting order was made under 
S. 37, probably because, as the lower Court 
remarks, none of the creditors asked for 
such an order. The question now arises 
whether the creditors (appellants) can 
pursue their application of 11th October 
1933 for annulment of the transfer. On 
this point there is a difference of opinion. 
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The Madras High Court has held in 62 
Mad 648' that the creditors, or rather the 
Official Eeceiver, can continue such an 
application. This view was endorsed in a 
later Full Bench decision of the same 
Court though the remarks on this point 
were obiter. The Rangoon High Court on 
the other hand took a contrary view in 11 
Rang 287.* We prefer the Rangoon view. 

The rights to avoid a transfer and to 
obtain its annulment against the receiver 
in insolvency under Ss. 63 and 54 Provin- 
cial Insolvency Act are special rights con. 
ferred for the benefit of the general body 
of creditors. They are not meant for the 
benefit of the insolvent and cannot be exer¬ 
cised by him, for, as between him and 
his transferee the transactions hold good. 
They are powers which are peculiar to 
insolvency proceedings and can only be 
exercised by an insolvency Court or a 
receiver acting on its behalf. But this pre¬ 
supposes an insolvency. If there is none, 
it is clear these powers cannot be exercised. 
Also, if there was once an Insolvency and 
the order of adjudication is later annulled, 
then the effect is that the insolvency 
ceases to exist and is deemed never to have 
existed for most purposes. Therefore, except 
in so far as the Act otherwise directs, all 
the special powers with which an Insol. 
vency Court is invested must also dis¬ 
appear. It is to be observed that Ss. 53 
and 64 speak of an annulment “by the 
Court , meaning of course the Insolvency 
Court. Therefore if that Court becomes 
functus officio it is clear that the annul, 
ment cannot be made. 


It was argued that these proceedings are 
'expressly validated by S. 37 which states 
that all acts therefore done by the Court 
or receiver should be valid”, but wo cannot 
read this clause to mean that. It is one 
thing to validate all proceedings up to the 
point of annulment and quite another to 
say that everything shall continue as before 
thereafter. There would be no point in 
requiring a special order for annulment if 
that were so. The use of the word 'debtor’ 
and the fact that the property can be 
vested ^in such person as the Court may 
appoint” (not the receiver any longer but 
the appointee) places that beyond doubt. 

1. Jethajl Perajl Finn v. KrishnayTa, (1980) 17 
67 M L J 116. 

9. JaingBIrBingh v. R. K. Banerjee, (1988) 20 
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It was also argued that the Court has 
power to vest the property of the debtor in 
such person as the Court may appoint and 
that this power can be exercised even after 
the order of annulment has been made. 
Therefore, counsel argued, if that is done, 
then the person so appointed is invested 
with power to recover the debtor’s pro- 
perty from the hands of those w'ho have 
wrongfully obtained possession of it. We 
were consequently invited to make the 
necessary orders now. Again we cannot 
agree. The transfer which the creditors are 
seeking to annul is valid in law as between 
the debtor and bis transferee. He couldl 
not claim a return of the property unless 
and until be avoided the transfer in some 
way known to law. Therefore, so long as 
the transfer stands, it is not the debtor’s 
property and the Court has consequently! 
no power to deal with it under S. 37. As 
the Rangoon Full Bench points out: 

It is only because under the special provisions 
of the Insolvency Act jurisdiction is given to 
the Court to declare a transfer void against the 
receiver as representing the general body of credi- 
tors, that Iho Court has any jurisdiction to set 
aside a transfer which, as between the debtor as 
transferor and transferee, is valid in law and not 
open to challenge. 

Moreover, as the Rangoon Full Bench 
also observe: 

It is only upon an application presented in that 
behalf by the receiver in insolvency in the interest 
of the general body of creditors, or by a creditor 
under S. 54-A, that the Court can declare such a 
transfer to be void under S. 63 or S. 54 of the Act. 

That in our opinion clearly excludes an 
appointee under S. 37. We need not go 
into this further as the Madras view has 
been fully analysed in the Rangoon case 
and it would be idle for us to cover the 
same ground. As regards the other cases 
cited, namely 12 Pat 163,* 16 Lab 694* 
and 60 Cal 259.^ none of them is, in our 
opinion, in point. They do not hold that 
the receiver or a creditor or the Insolvency 
Court can either institute or continue pro- 
ceedings under S. 53 or S. 54, once the adju¬ 
dication has been annulled. We may add 
that it is a matter for consideration who-1 
ther in all ordinary cases annulment pro-; 
ceedings shall not be kept pending so long' 

3. Choutbmal Bbagirath v. Jokhiram, (1933) 20 

A I B Pat 84=141 I 0 886=19 Pat 168 = 13 
P L T 776. 

4. Mobamniad Cblragh v. Fatta, (1984) 21 A I R 

Lab 462 = 148 I 0 209 = 16 Eab 694 = 86 
P L B 626. 

6. Id re Keibablal Dbar, (1933) 20 A I R Cal 
886=144 1 C 914=60 CM 269. 
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as proceedings under S. 53 or S. 54 are out. 
standing. Although there is a difference of 
opinion as to whether this can be done, 
the better view seems to be that it can 
under S. 27 (2). Of course no such con- 
siderations arise here because the creditors 
did not oppose the making of the order 
although given an opportunity to do so. 
As the point is not actually before us, we 
refrain from deciding it but indicate that 
it is a matter for consideration in all 
normal cases. The appeal is dismissed with 
costs. Counsel’s fee Rs. 30. 

r.m./r.k. Appeal dismissed. 
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Grille J. 

Govindrao Balwantrao Kale, Plaintiff 

—Appellant. 

V. 

Buma Aimaram Kunbi, Defendant 

— Respondent. 

Second Appeal No. 398 of 1935, Decided 
on 30th November 1937, from appellate 
decree of Dist. Judge, Chhindwara, D/. 3rd 
April 1935. 

(a) Lease — Terms of tenancy providing that 
tenant should pay half produce and Axed sum 
varying from year to year — Terms amount to 
lease and not to cultivating partnership. 

Where the terms of tbo tenaocy are that the 
tenant is to pay half the produce and a fixed sum 
which varied apparently from year to year but 
which is entered in jamabandis as certain amount, 
the terms of cultivation amount to a lease and 
not to cultivating partnership : A I B 1932 Nag 
238, Foil. CP 315 C 2] 

^ (b) Guardians and Wards Act (1890), 
S. 29 (b) — Certified manager cannot create 
occupancy tenancy without permission of Court. 

When a certified manager creates an occupancy 
tenancy, whether deliberately or inadvertently, by 
giving a lease without the previous permission of 
the Court the landlord is not bound by it. It is 
not in any way an intolerable restraint on efficient 
management to provide that the creation of a 
permanent tenancy should not be made without 
the Court’s permission. It is not a matter of any 
difficulty for a manager to approach the Court and 
obtain the necessary permission. The question 
whether the act opposed is a prudent one or not 
is immaterial. [P 316 C 1] 

M. R. Bobdo and M. D. Khandekar 

— for Appellant. 

R. N. Padhye — for Respondent. 

Judgment. — One Mt. Shantabai was a 
one anna cosharer in mauza Mahdi in the 
Bausar tahsil of the Chhindwara District. 
She was a minor and was a ward of the 
Court of the District Judge, Chhindwara. 


She died in 1930 while still a minor, leav. 
ing an infant son who died shortly after, 
wards. Her husband Govindrao, the father 
of the infant child, succeeded to the pro¬ 
perty. He was a major, but within a few 
months his estate was brought under the 
Court of Wards at Benares in the United 
Provinces. He is the plaintiff and brings 
the suit out of which this appeal arises 
with the consent of the Court of Wards. 
The claim is for the possession of a field, 
and mesne profits, which during the life¬ 
time of Shantabai had been left out by 
Mr. Laxmiprasad, who was the manager 
appointed by the Court of the District 
Judge, Chhindwara, to manage the estate. 
The field concerned was the khudkasht of 
Shantabai, apparently held in severalty, 
and the plaintiff’s contention was that, as 
Shantabai obviously was unable to culti- 
vate herself and a manager had been placed 
in charge, the manager, acting as a mana. 
ger would in all prudence, had let the field 
on batai in successive years to the defen¬ 
dant, beginning from 1926, and that since 
Sbantabai’s death the defendant in spite of 
requests has refused to vacate the field. 

The defendant, on the other band, con. 
tended that he was an occupancy tenant of 
the field inasmuch as he was cultivating 
not as a licensee on a partnership basis 
with the manager of Sbantabai’s estate, 
but that the field had been leased to him 
and consequently he had become an occu¬ 
pancy tenant and could not be removed. 
To this the plaintiff replied that owing to 
the restrictions placed on the powers of a 
guardian appointed by a District Court by 
S. 29, Guardians and Wards Act, any lease 
which had the effect of being a lease in 
perpetuity was prohibited. The trial Court 
found that S. 29, Guardians and Wards 
Act operated as a bar to the power of the 
guardian to create the lease in question and 
that the plaintiff was entitled to possession. 
On the question whether the defendant 
was entitled to be reimbursed before giving 
up possession on account of improvements 
made, the Judge considered that he was so 
entitled, but that the value of the improve- 
ments cancelled out with the mesne pro- 
fits which the plaintiff was entitled to claim 
and that consequently the plaintiff was 
entitled to possession without restriction. 

On appeal in the Court of the District 
Judge, Chhindwara, the learned District 
Judge agreed with the trial Court so far as 
the claim regarding money due by either 
side was concerned, but the Judge held that 
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the plaintiff was not entitled to possession 
of the field as in his view the creation 
of a lease which amounted to an occu¬ 
pancy tenancy was a normal prudent act 
on the part of the manager and that S. 29, 
Guardians and Wards Act was not intended 
to have any application to such cases. The 
pertinent portion of the appellate judgment 
runs as follows : 

In my opinion however the view of the counsel 
for the appellant is correct. The certified guardian 
of a minor’s property has in general the powers of 
a karta of a joint Hindu family, but they are 
curtailed in one direction by S.29, Guardians and 
Wards Act, which forbids certain transfers unless 
with the permission of the Court, The object of 
B. 29 is evidently to prevent permanent alienation 
of the property or leases of the property for a long 
term which would have the eOect of taking out of 
the estate (sic). I do not think there is any inten¬ 
tion to interfere with the ordinary management by 
way of accepting surrenders or creating tenants. 
It would be an intolerable restraint on eflicient 
management for every creation of tenancy to be 
subject to control of the Court. If the manager 
abuses bis power by creating tenants to the pre¬ 
judice of the minor’scstate.tho minor would have 
another remedy against him, just as he has a 
remedy for any other kind of mismanagement. 
Accepting surrenders which means accrual to the 
homefarm and leasing out portions thereof so as to 
create occupancy tenants is an ordinary matter of 
management and I do not think the intention of 
a. 29 was to Interfere with it. I therefore hold 
that the tenancy once created will bo good as 
against the plaintifi. 

Againafc this decision the plaintiff has 
appealed. There is no appeal on any other 
point. S. 29, Guardians and Wards Act 
Tuns as follows ; 

Where a person other than a Collector, or than 
a gurdian appointed by will or other instrument, 
has been appointed or declared by the Court to be 
guardian of the property of a ward, ho shall not, 
without the previous permission of the Court,— 
(a) mortgage or charge, or transfer by sale, gift, 

exebango or otherwise any part of the Immovable 

property of bis ward, or (b) lease any part of that 
.property for a term exceeding five years or for any 
term extending more than one year beyond the 
date on which the ward will cease to bo a minor. 

Now, although the defendant has stated 
in the witness-box that it was agreed that 
he would be a perpetual tenant, it is clear 
•on a review of the whole case that there 
was no intention on the part of the manager 
to create him an occupancy tenant as such 
and this 19 admitted by the learned coun. 

Bel for the defendant-reepondent. The field 

had not always been leased out by the 
•certified manager to the same tenant, 
Although the present defendant was the 
tenant from 1926 onwards. In the year 
1927«26 there had been an attempt to 
lease the field to another person, but this 
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appears to have fallen through and the 
defendant continued to be the tenant as he 
had been in the previous year. The terms 
of the tenancy were that the defendant was 
to pay half the produce and a fixed sum 
which varied apparently from year to year, 
bub which was entered in the jamabandisi 
as Es. 69. An attempt was made by the’ 
plaintiff to show that this condition, vary, 
ing as it did from year to year, did not 
amount to a tenancy but was merely culti-i 
vation in agreement with the proprietor of, 
the khudkasht field. This of course canuot 
be so and it is admitted that the terms of 
cultivation amounted to a lease, and this 
follows the decision in the Judicial Com. 
missioner’s Court in 28 N L R 198.^ Ifc 
was not a cultivating partnership but a 
lease. Now, the leasing out of any khud. 
kasht property by the proprietor amounts 
to the creatiou of an occupancy tenancy 
therein. The circumstances in this case 
show that the creation was, if it had been 
by an authorised person, inevitable, al. 
though the intention may have been, and 
in this case seems to have been, to avoid 
the creation of a tenancy. There was thus 
no deliberate evasion of the provisions of 
S. 29, Guardians and Wards Act by the 
manager. 

The question then arises whether the 
lease thus inadvertently created offends 
against Cl. (b) of the section. Although the 
lease was granted year by year, the very 
first year the lease was granted it became 
in fact one in perpetuity, and although 
this may have been contrary to the inten- 
tion of the lessor, it did nevertheless 
amount to a lease of the property for a 
term exceeding five years which the certi. 
fied guardian was forbidden to do without 
the previous permission of the Court. The 
learned counsel for the respondent, in 
claiming that he was not bound by the 
supposition that he had entered into a 
contract with a person who was not autho- 
rised to make the contract but was an 
occupancy tenant by virtue of the Tenancy 
Act, is, in my opinion, begging the ques. 
tion. The tenancy, although it is an occu. 
pancy tenancy by virtue of the Tenancy 
Act, had its origin in a contract of lease 
for one year, and even if the contract had 
been for a lease in perpetuity, i. e> the 
creation of an occupancy tenancy in the 
ordinary course of village management by 

1. Sobhsgtingb ▼. Khutbal, 19 A I B Nag 

133 = 1«0 I 0 708 98 N Zi B 198. 
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the manager, the defendant would be in no 
better position. 

In A I R 1923 Nag 139,^ Batten J. C. 
held that, although ordinarily, the thekedar 
of a village had power to create tenants, 
nevertheless, if there was a condition in 
the theka that the thekedar should not 
create tenants and did so, those tenants 
could not claim the benefit of statute, and 
that the actual landlord was not bound to 
accept persons whose tenancies were so 
^created as tenants. Similarly, when a cer- 
jtified manager creates a tenancy, whether 
deliberately, or inadvertently, by giving a 
lease without the previous permission of 
the Court, the landlord is not bound by it. 

I cannot agree with the learned District 
Judge that the ordinary prudent manage- 
ment of a village is exempted from the 
provisions of S. 29, Guardians and Wards 
Act. It Eciight be desirable to mortgage or 
charge a village share or to exchange 
shares or villages constituting an estate; 
such action by a manager without the pre¬ 
vious permission of the Court is forbidden, 
however prudent or desirable such mort¬ 
gage, charge or exchange may be. No 
difficulties are placed in the way of the 
manager if he wishes to do any of these 
acts; all that is necessary for him to do is 
to obtain the permission of the Court; and 
I do not see that it is in any way an in- 
tolerable restraint on efficient management 
to provide that the creation of a permanent 
jtenancy should not be made without the 
Court's permission. It is not a matter of 
any difficulty for a manager to approach 
jthe Court and obtain the necessary permis- 
jSion. The question whether the act opposed 
is a prudent one or not is immaterial. 
Under S. 29, Guardians and Wards Act 
the manager would be entitled certainly to 
accept surrenders from tenants, but he is 
not, as the learned District Judge appears 
to assume, as a corollary entitled to create 
occupancy tenants. The result is that the 
appeal succeeds, the decree of the District 
Court is set aside and that of the trial 
Court restored. The plaintiff will obtain 
his costs in the trial Court as directed in 
that Court and will obtain his costs in this 
Court and that of the District Judge. 

d.S./e.E. Appeal succeeds. 

2. Mulloo V. Seth KundanlaJ, (1923) 10 A I R 
Nag 139 = 71 1 0 863. 
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Gruer J. 

Namdeo Atmaram Teli 
Accused — Applicant. 

V. 

Emperor. 

Criminal Eevn. No. 413 of 1937, Decided 
on 23rd November 1937, from order of 
Sess. Judge, Nagpur, D/- 27th September 
1937. 

(a) Criminal P. C. (1898), S. 517—House in 
possession of complainant broken into and 
house-hold articles belonging to complainant 
removed—Court relying on sworn evidence of 
complainant and ordering all property seized 
from accused to be restored to complainant— 
Order held logical. 

Ad accused broke into the bouse in the posses¬ 
sion of the complainant and removed house-bold 
articles of the complainant. The Court relying on 
the complainant’s sworn statement thought that 
all the property seized belonged to the complainant 
and hence ordered it to be delivered to the com¬ 
plainant. It added that even if by inadvertence 
some of the accused's articles had been included 
he would be able to get them back on proving his 
title to them: 

Eeld that the Court's order delivering all the 
seized property to the complainant was logical as 
the house was in her possession before it was 
broken into and the prima fade inference was that 
the contents also belonged to her. [P 317 G 1, 2] 

^ (b) Criminal P. C. (1898), S. 522—One 
month’s time limit does not apply to Court of 
Appeal. 

One moDth is the time limit fixed for the trial 
Court in sub-section (1), but there is nothing in 
6ub-s. (3) to show that this limitation applies to 
a Court of Appeal. If it did, the result would be 
that sub-s. (3) would be of little or no practical 
use, as a case will not usually reach the Appellate 
Court before the expiry of the month. The Court 
of Appeal therefore can pass such order at any 
time, however long, after conviction ‘.AIR 1925 
Pat 689 and AIR 1933 Pat 617, Bel. on. 

(P 317 0 2] 

E. W. Fuley and E. G. Eao — 

for Applicant. 

J. M. Thakkar and S. G. Gadgil — 

for Complainant. 

Order. — The applicant was sentenced 
under S. 455, I. P. C., for breaking into the 
house of his paternal aunt, Mt. Sita Bai 
and removing household articles of the 
complainant. In appeal the section was 
changed to 453, and the sentence of four 
months’ rigorous imprisonment and fine of 
Rs. 100 was maintained. It is first of all 
pointed out on behalf of the applicant 
that certain witnesses, Dayaram (P. W. 4), 
Bholanath (P, W. 5) and Surajbali (P. W. 7), 
have not been relied on by the Appellate 
Court, and it is therefore urged that the 
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evidence of Rukhmabai, who was alone at 
the house at the time, should be discarded. 
All that need be said is that the Appellate 
Judge was perfectly entitled to rely on the 
evidence of this witness, and this Court 
should not interfere with his appreciation 
of her statement. It is said that she could 
not have seen the door of the house being 
opened as she was inside. That argument 
arises from a misapprehension. She was 
lying in the verandah and clearly it was 
the lock of the house itself that was broken 
and not the lock of the compound. The 
next argument is that the examination of 
the accused did not amount to one under 
S. 342, Criminal P. C., and that this is 
a mistake which could not be rectified. 
S. 342 says that the Court shall question 
the accused generally on the case after the 
witnesses for the prosecution have been 
examined and before he is called on for his 
defence. Prom the order-sheet it appears 
that the accused was examined on 23rd 
September 1936 and again on 29th May 
1937. The recording of the prosecution 
evidence was completed by 11th September 
1936 and therefore this examination was 
at the proper stage—before charge was 
framed. The supplementary examination 
was also in order, as questions can be put 
to the accused at any time. I can see no 
force in the above argument. 

It is said that the question about the 
mortgage deed (Ex. ^P.8) was insuflScient. 
Accused was asked, “Did you execute the 
mortgage deed. Ex. P.8?” and he replied, 
“Yes. I did execute.” It is said that he 
should have been asked to explain how he 
came to execute it. That might certainly 
have been done, but I have no reason for 
thinking that the significance of the deed 
was not present to the mind of the accused 
and his counsel. He could have put for. 
ward any explanation he wanted, and even 
now he has not been prejudiced. These are 
all the grounds pressed in argument. The 
lower Courts have rightly concluded from 
the facts that the conduct of the applicant 
was ruthless and devoid of all good faith. 
The sentence imposed was well deserved. 
It 18 also contended in this application that 
the order of the Appellate Court to return 
aU the seixed property to the compUinant 
is illegal. The first Court ordered the deli, 
very to her of only the safe and the articles 
in it, it being doubtful as to whether the 
other articles seized were proved to belong 
Ito the complainant. The Appellate Court 
Itakes up the position that there is evidence 


on record that all the property belongs to 
the widow; that even if by inadvertence 
some of the applicant’s articles have been 
included he will be able to get them back 
on proving his title to them ; and that he 
has only himself to thank for the result.i 
That, I think, is a perfectly logical order. 
It was open to the Judge to accept Sitabai’s 
sworn statement, and as the house was in 
her possession before it was broken into, 
the prima facie inference is that the con. 
tents also belonged to her. 

It is said that the order is illegal as, 
it being held that there was no attempt 
at theft, the property is not the subject, 
matter of any offence. That, however, is 
only one alternate condition under the 
section. The property was produced before 
the Court and was in its custody, and 
therefore S. 517, Criminal P. C. applied. 
The Court of Appeal had power to alter 
the order and make further orders under 
S. 520, Criminal P. C. Complainant has 
now applied in this Court under S. 522, 
Criminal P. C., for an order that the house 
be delivered into her possession. The only 
objection argued by the applicant s learned 
counsel against this is that this Court can. 
not pass such an order as more than one 
month has elapsed since the date of con. 
vicbion. One month is the time limit fixedi 
for the trial Court in sub.s. (l), but there 
is nothing in sub.s. (3) to show that this 
limitation applies to a Court of Appeal.' 
If it did, the result would be that sub.s. (3) 
would be of little or no practical use, as 
a case will not usually reach the Appellate 
Court before the expiry of the month. It 
was held in 4 Pat 438^ that the Court of 
Appeal can pass such order at any time, 
however long, after conviction: see also 
12 Pat 787.* I agree that it is desirable 
that the widow should not be driven into 
civil litigation in order to recover posses, 
sion. It is therefore ordered that she bo 
restored to possession of the house described 
in para. 3 of the application dated 16th 
November 1937. The application for revi. 
sion is rejected. 

d.s./r.k. Application rejected. 

1. Bameehwar Bingh v. Emperor, (1926) 12 A I B 

Pat 689^1 I O 809=27 Cr L J 137=4 Pat 
488=7 P I* T 286. 

2. Fida HoBaln ▼. Sarlaraz Hassain, (1933) 30 

A 1 B Pat 617=1933 Or O 1366=84 Or L J 
940=12 Pat 787=14 P L T C96. 
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Alinai w.’o Hndkia — Appellant. 

V. 

Em2yeror. 

Criminal Appeal No. 212 of 1937, Doci- 
cled on 13th October 1937, from order of 
Sessions Judge, Chhindwara, D/- 3rd Sep. 
tember 1937. 

Penal Code (1860), S. 302 — Accused with 
intention of getting rid of her husband admi¬ 
nistering fatal dose of dbatura in his food—She 
is guilty of murder in absence of explanation 
creating doubt in mind of Court. 

Once it is established that a woman with a 
motive to get rid of her husband has administered 
in bis food a fatal dose of dbatura, the conclusion 
to be drawn is that she has committed murder 
unless her explanation is such as to create some 
doubt iu the mind of the Court. Tke intention to 
cause bodily injury is clear and knowledge of the 
results of the poison can safely be imputed : A I R 
2923 All 608 ; 31 All 148 and AIR 1926 Bom 
516, Rel. on ; 31 All 290 ; 39 Cal 855 and AIR 
1924 Pat 635, Disiino. [P 318 C 2 ; P 319 0 1) 

If one deliberately administers a common poison, 
the effects of which are well known, it is no defence 
to say that one failed to grade the exact dose cor¬ 
rectly so as to cause some injury short of death. 
The question whether a person knows, what he is 
administering and knows what its effects will be,is 
of course a question of fact in the particular case. 

[P 319 C 2] 

K. K. Thakur — for Appellant. 

J. Seu, Government Pleader — 

for the Crown. 

Judgment. — The appellant Mt. Minai 
administered dbatura poison in her hus¬ 
band’s food causing his death. She has been 
convicted of murder by the learned Sessions 
Judge, Chhindwara, and sentenced to death. 
The question for determination in this 
appeal is whether Mt. Minai who admi- 
nistered the fatal dose knew what she was 
doing, or whether her explanation raises a 
doubt as to her guilt. Her case is that she 
was given a powder by her paramour, that 
she did not know that it was dbatura, and 
that she administered it in order to make 
her husband oblivious to her relations with 
Gunga. The first ground of appeal in which 
it is contended that she did not administer 
dbatura is not argued, and indeed, could 
not be argued successfully in the face of 
the following facts. Minai lived with her 
husband Hudkia and her father Chamaria. 
Chamaria went away to Dongaria and 
returned on Sunday the 6th of Juno, to find 
his son-in-law desparately ill, unconscious, 
with open eyes and twitching hands. Minai 
the appellant, told her father that Hudkia 
had had fever for four days. This was a false 


A. I. R. 

account of illness, for Maharaji (P. W. 8> 
tolls us that on the Saturday (the day 
before) Hudkia was in good health and had 
been doing work, which required physical 
strength. Moreover, it was not till Chamaria 
had returned next clay that J^laharaji came 
to know of Hudkia’s illness, when Chamaria 
asked him to come and look at Hudkia who 
was lying on the ground in a serious condi- 
tiou. This witness lives next door to Hudkia. 
Again Jaikisan (P. W. 5), the employer of 
Hudkia, tells us that on the Saturday 
Hudkia was at work and was not ill in any 
way. Pitam, who is Jaikisan's brother, also 
tells us that on Saturday Hudkia was all 
right and that in the afternoon of Sunday 
he learnt of Hudkia’s sudden death. An 
examination of Hudkia’s viscera disclosed 
the presence of dbatura. 

The symptoms noted by Chamaria cor. 
respond with dbatura poisoning and there 
is no doubt that Hudkia died of dbatura 
poisoning. Between Saturday, when he was 
well, and Sunday, when be died, there had 
been nobody but his wife at homo to pre¬ 
pare his food. There are dhatura plants 
in the bari adjoining his house. Minai is 
admittedly on terms of criminal intimacy 
with one Gunga, and there is direct evi¬ 
dence on this point. Hagria tells us that 
Gunga used to visit her house though his 
evidence does not carry the matter very 
far ; Raya (P. W. 9) actually saw Minai in 
Gunga’s arms and in the act of adultery, 
and although the accused Minai and Gunga 
were not outcasted because Raya kept quiet, 
it is clear that this relationship (admitted 
by the appellant) did exist and would con. 
stitute a motive for poisoning her husband. 
Once it is established that a woman with a 
motive to get rid of her husband has admi- 
nistered in his food a fatal dose of dhatura. 
the conclusion to be drawn is that she has 
committed murder unless her explanation 
is such as to create some doubt in thei 
mind of the Court. We have very carefully^ 
considered and weighed the explanation 
adduced; and without relying on the fact 
that Minai pointed out to the police three 
plants of dhatura in her bari, which is 
hardly distinguishable from a confession by 
means of gesture, or on the evidence of 
Raya (P. W. 9) that she stated some while 
before that it would be a good thing if 
her husband were dead, we remain wholly 
unconvinced by her explanation and consi¬ 
der it to be false. We do not believe that 
she was unaware of what she was admi¬ 
nistering. Her conduct in lying to her 
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father, her failure to disclose the illuess of 
Hudkia to neighbours, and the fact that 
poison 'was administered when her father 
was away are circumstances which tell 
strongly against her. We reject her expla. 
nation that she was unaware that she was 
administering dhatura. With regard to the* 
use of dhatura reliance is placed by the 
learned advocate for the appellant on the 
dictum at p. 643 of Lyon’s Medical Juris¬ 
prudence for India, Edn. 9. There it is said: 

In the East dhatura is not used with homicidal 
or suicidal latent; it is almost invariably employed 
with the object of producing stupefaction to faci. 
litate theft. 

With the utmost respect to the learned 
author, we consider that such a general 
proposition is by no means in accordance 
with judicial experience in the Central Pro¬ 
vinces, and certainly cases are not wanting 
in which the administration of dhatura 
has caused death, and the person who has 
administered it has been convicted of mur. 
der. Our experience is that dhatura is a 
common poison frequently used to cause 
death, and we also consider that the effects 
of dhatura, plants of which are often to bo 
found in villages, are well known to the 
villagers. It may be conceded that dhatura 
is sometimes administered in fairly large 
doses with the intention of stupefying the 
victim, but we have no doubt that if a 
person consciously administers dhatura and 
administers a fatal dose that person is 
guilty of murder, for the intention to cause 
bodily iejury is clear, and knowledge of the 
results of the poison can safely bo imputed. 
We would refer to the decision in 45 All 
667^ where it is laid down that a person 
who recklessly administers dhatura to an- 
other is guilty, if death ensues, of the oilence 
of murder. We also cite 31 All 148* where 
a person administered dhatura in order to 
rob the victim and as the dose proved fatal 
was convicted of murder. We also refer to 
28 Bom L R 1003.* This was a case where 
dhatura was administered for the purpose 
of facilitating robbery and three of the 
victims died. The acquittal of the accused 
was set aside by the High Court. The bead 
notes run as follows : 

^^regard to the extent to 
which dhatura poigopin g doea take place in India, 

1. Emperor v. Nanhu, (1938) 10 A I R All 608 = 
76 1 C 861s=24 Cr L J 9d7a45 All 667 

8. Emperor v. Qulali. (1909) 81 All 148 = 11 0 
765 = 9 Or L J 383 5= 6 A L J 129. 

8. Emperor v. Bhetya Timma Wadar, (1936) 10 
AIR Bom 616 s: 07 1 C 66i s 97 Cr L J 
118i =: 98 Bom L R 1008. 


both in the case of men and cattle, there is very 
adequate ground for attributing, at any rate, to 
ordinary Indian villagers a knowledge of the 
dangerous results that may occur from adminis¬ 
tering dhatura. 

PerJIadgavkar J.: In the case of adult persons 
deliberately administering dhatura or some such 
poison or deleterious substance and in quantities 
such as to kill three persons within a few hours on 
the spot, the burden is heavily on the accused to 
show why the ordinary presumption from an act 
so imminently dangerous and so probably fatal 
sboula Dot be drawn. 

The appellant relies on 31 All 290.* 
That was a case in which it was held on 
facts that the accused did not know vvhat 
she was administering and a case where 
the Judge believed the evidence which 
supported the case of the accused. The case 
reported in 39 Cal 855® and followed by the 
Patna High Court in A I R 1924 Pat 635* 
is relied on by the appellant. So far as any 
question of law relevant to the present 
case is concerned these cases only estab. 
lish that where a guilty intention is not 
proved the accused must have the bene6t 
of the doubt, but it must be conceded to 
the appellant that the explanations of the 
appellant were somewhat readily accepted 
as possible in both those cases. In the 
Calcutta case however, the evidence rested 
almost entirely on the accused’s own state¬ 
ment, which it was held must be accepted 
as a whole and there was also direct evi- 
denco to show that the drug which she 
administered was obtained through the 
agency of her paramour. In the present 
case there is no evidence of this nature to 
corroborate Minai’s statement. In the 
Patna case it also seems clear that the 
poison had been obtained from a third per. 
son and the explanation was accepted that 
the appellant administered the poison 
because she thought it would cause her 
husband to leave her. 

Thus the law is clear. If one doliborately| 
administers a common poison the effects' 
of which are well known, it is no defence 
to say that one failed to grade the exac^ 
dose correctly so as to cause some injury 
short of death. The question whether a' 
person knows what he is administering and 
knows what its effects will be is of course 
a question of fact in the particular oase.J 
Where it is proved that one person baa 

4. Emperor v. Jamoa, (1909) 81 All 890—2 I C 
214=9 Cr L J 622=6 A L J 203. 

6. Pika Bena v. Emperor, (1912) 39 Cal 866=14 
I C 195=16 C L J 612=16 OWN 1066=13 
Cr L J 196. 

6. Pbalmani Mondalo v. Emperor, (1934) 11 
A I R Pat 635=77 I 0 601=26 Cr L J 449. 
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administered poison to another causing his 
death by mixing it with his food the ques¬ 
tion is whether his explanation raises a 
reasonable doubt as to his guilt. In the 
present case we are satisfied that dhatura 
was administered in a fatal dose to Iilinai’s 
husband and in view of the circumstances 
we reject entirely her story that she did 
not know what she was administering. 
We have no doubt that she is guilty of the 
murder of her husband and that the rea¬ 
son for this murder was that she wished 
to be free to continue her relations with 
her paramour. In these circumstances we 
consider that the learned Sessions Judge 
has rightly imposed the death sentence 
which we accordingly confirm. The appeal 
is dismissed and the reference accepted. 

R.M./r.K. Appeal dismissed. 
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Deosthan Narsingji Maharaj and 
Dharmashala — Appellant. 

V. 

V. D. Bhake and' another — Kespon. 
dents. 

Misc. Appeal No. 311 of 1936, Decided 
on 3rd January 1938, from order of First 
Addl. District Judge, Wardha, D/. 28th 
October 1936. 

PrQvincial Insolvency Act (1920), Si. 68, 4 
— Receiver holding sale of property under 
instructions of Court — Sale is not act of recei« 
ver and S. 68 does not apply — Application to 
set aside sale is within time although presented 
21 days after sale. 

Section 68 is intended to apply to provide an 
appeal to the Court against an act of the receiver 
and not an appeal to the Court against acts of the 
Court done through receiver. [P 321 C 1] 

Where a receiver considers that certain property 
of which the insolvent is the trustee should be 
sold, and merely invites bids under the instructions 
of the Court, and refers the bids received to the 
Coart which accepts the highest bid, the sale, if a 
sale be held to have taken place, is not the act of 
the receiver and S. 66 does not apply to such a 
case. An application to set aside such sale does not 
therefore fall under S. 68. It falls under S. 4 and 
-is not barred by time although filed after 21 days 
after the date of the sale : A 1 R 193S All 408, 
Bel. on. [P 320 0 2; P 321 C 1 ] 

M. Adhikari — for Appellant. 

Abdul Razak — for Respondents. 

Order. — On a petition by one of his 
creditors Gowardhan was adjudged insol¬ 
vent on 16th March 1932. Mr. Bhake was 
Appointed ad interim receiver on 8th Janu. 
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ary 1932, and on 24th March 1932 he was 
appointed receiver on the same conditions 
as before. One of those conditions was : 

The receiver shall not dispose of any property or 
money coming into his hands without the express 
permission of the Court . . . No sale of immov¬ 
able property would be knocked down by the 
receiver but he shall ascertain the highest bid on 
the spot and reserve final acceptance of the con¬ 
firmation by this Court. 

Certain property was sold by the recei¬ 
ver, but his report of 30th January 1932 
shows that he regarded some of the pro. 
perty in possession of the insolvent as 
belonging to a deosthan, of which the 
insolvent was a trustee, and not to the 
insolvent himself. On 24th April 1933 the 
Insolvency Court ordered the receiver to 
sell this property. On 23rd May 1933, the 
receiver held an auction, and on 21st June 
1933 the Insolvency CJourt accepted the 
highest hid or, as it put it, confirmed the 
sale. Subsequently the receiver recommend¬ 
ed that this sale should be set aside because 
the land sold was malik makbuza land 
which ought to have been sold by the Col¬ 
lector. It has apparently not yet been de¬ 
cided whether this sale should be set aside, 
but the purchase money has been refund¬ 
ed. On 4th January 1934 the deosthan, 
which claims to be the owner of the pro- 
perty sold, applied to have the sale set 
aside. That application has been dismissed 
in both the lower Courts on the ground 
that it fell within S. 68, Provincial Insol¬ 
vency Act and ought to have been filed 
within 21 days of the sale by the receiver. 
Now it may be that a receiver has a statu- 
tory authority under S. 69 of the Act to 
sell all or any part of the property of the 
insolvent, which in fact vests in the recei- 
ver: and that the Court has no power to 
limit the receiver’s authority to do such 
acts. On that point I express no opinion. 
It is, however, clear from the facts stated 
above that the receiver considered that the 
property should not be sold, and that he 
merely invited bids under the instructions 
of the Court and referred these bids to the 
Court which accepted the highest bid. In 
such circumstances it seems to me that the 
sale, if a sale has been held, was not the 
action of the receiver and that S. 68 of the 
Act would not apply. The facts in A I B 
1932 All 408^ were very similar and there 
the Court remarked : 

The actual attachment was a mere ministerial 
act done in pursaanoe of the order of the C ourt 

1. Natha Ram v. Madan Gopal, (1932) 19 AI B 
All 408=196 I 0 791=1932 A L J 391. 
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The^ objector was not challenging the act of the 
Teceivet, who had no voice in the matter, but the 
order of attachment passed by the Court ex parte. 
It seems to us that it was not an act or decision 
of the receiver within the meaning of S. 68. On 
the other hand, it was a claim put forward by a 
stranger to the insolvency proceedings setting up 
•his own independent title and it fell within the 
scope of S. 4, Provincial Insolvency Act, 

Section 68 is intended, in my opinion, to 
provide an appeal to the Court against the 
acts of the receiver and not an appeal to 
the Court against the acts of the Court 
done through the receiver. I therefore hold 
that S. 68 does not apply and that the 
application falls under S. 4. It follows 
therefore that the application is not barred 
by limitation. The appeal is accordingly 
allowed and the case is remanded to the 
trial Court for a decision on the merits. 
The costs will abide the event. Counsel’s 
(fee Es. 25. 

R.M./n.K. Case remanded. 
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Pollock J. 

Mt. Rahibai wlo Pandit Mannulal 
Shukla — Appellant. 

V. 

Batanlal Hiralal Marathi — 
Eespondent. 

Misc. Appeals Nos. 286 and 287 and Civil 
Revn. No. 833 of 1936, Decided on 25th 
October 1937, from order of Addl. Diet. 
Judge, Raipur, D/. 5th September 1936. 

!}« (a) Married Women’s Property Act(1874) 
S. 6—No mention in policy itoelf that it is for 
benefit of wife and children—Statement in pro- 
posal form that object of policy was for 
f^ily provision” - Such statement is not 
eufficient to bring policy within S. 6, 

Where there Is no mention In the policy itself 
that It was for the benefit of the wife and children 
but there is a statement in the proposal form that 
the object of the policy wasfor‘'famlIy provision ” 

Buffioient to bring the policy 
within the ambit of S. 6, Most married men taking 

Payable only 

at death do so with the intention of maklne orovi. 
eion for their family, but it does not follow that 
to divest themselves of all interest in 
the policy and to create an Irrevocable trust in 

children : A IR 1936 Mad 

Ofder 88, R. 6 might apply to An v- 

■the defendant but not to an objection b? a third 

^Mon. fp 322 Q 2) 

A. R. Kulkarni — for Appellant. 

V. V. Kelkar and M. R. Bobde — 

1988 mi 4 « S.,pc«de»t. 


Judgment. This order will dispose also 
of Miscellaneous Appeal No. 287 of 1936 
and Civil Revision No. 833 of 1936. Two 
creditors brought suits against the sons of 
Mannulal Shukla as the legal representa¬ 
tives of their father for the recovery of 
debts incurred by their father during his 
lifetime. In each suit the plaintiff attached 
before judgment money due under an insur- 
anee policy taken out by Shukla. His sons 
and widow objected to this attachment. In 
ope suit, which was a regular suit, the 
objections were allowed, but on appeal the 
Additional District Judge held that the 
money was attachable. In the other case, 
which was a small cause court case, the 
objections were disallowed. The sons and 
the widow therefore preferred the above 
appeals and application for revision. The 
point to be decided is whether the insurance 
money forms part of the assets of the 
deceased Shukla or whether the policy was 
taken out for the benefic of the wife and 
children, so that Sec. 6, Married Women's 
Property Act, applies and a trust arose in 
favour of Shukla’s wife and children so 
that the money would not form part of his 
estate. S. 6 runs as follows: 

A policy of insuraDce efiected by any married 
man on his own life, and expressed on the face of 
It to bo for the benefit of bis wife, or of his wife 
and children, or any of them, shall inure and be 
deemed to be a trust for the benefit of his wife, or 
of his wife and children, or any of them, accord- 
ing to the interest so expressed, and shall not, so 
long as any obj'ect of the trust remains, be subject 
to the control of the husband, or to his creditors, 
or form part of his estate. 

In the policy itself there is no statement 
of any sort that it was intended for the 
beneOt of his wife or children, but it is 
stated in the policy that the proposal and 
declaration of insurance shall be the basis 
of the assurance, and in the proposal form 
where there is a question “what is the 
object of the proposed assurance?”, Shukla 
wrote “family provision”. There is a note 
under that question: 

If for family provision, it is desirable to assign 
the policy after issue to a member of the family to 
facilitate immediate settlement of the claim. 

There was no such assignment and the 
policy was expressed to be payable to his 
assigns or his proving executors or admi¬ 
nistrators or other legal representatives. In 
AIR 1937 Mad 571^ it was stated that if 
a declaration is part of the contract of 
insurance, it will be part of the policy and 

1. Ben^l ZoBurance and Real Property Co. Ltd. 

V. Velayammal, (1937) 34 A 1 B Mad 671— 

170 I C 279=1 L B (1937) Mad 990. 
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a statement in the declaration is sufficient 
to comply with the provisions of Sec. 6. I 
must confess to some doubt whether a 
statement in the proposal form can be said 
to be a statement expressed on the face of 
the policy, and the Judicial Commissioner’s 
Court of Sind dissented from the view of 
the Madras High Court in A I R 1937 
Sind ISl.^ Even however assuming that 
the statement in the proposal form can be 
said to be a statement expressed on the 
jface of the policy, I do not think that this 
'statement is sufficient to bring the policy 
within the ambit of S. 6. Most married 
men taking out insurance policies on their 
lives payable only at death, as this was, 
■do so with the intention of making provi. 
'sion for their family, but it does not follow 
that they intend to divest themselves of all 
interest in the policy and to create an 
irrevocable trust in favour of the wife or 
children. The words used, “ family provi. 
sion”, are very vague, and there is no 
indication that Shukla intended that his 
wife and children should get the whole 
interest in the policy. In A I R 1936 Mad 
635^ the facts were very similar; there 
was no mention in the policy itself that 
the policy was for the benefit of the wife 
and children but there was a statement in 
the proposal form that the object of the 
policy was “for the maintenance of the 
family”. Venkatasubba Rao J. held that a 
statement of this sort did not bring the 
policy within S. 6, and w'ith that view 
I respectfully agree. I therefore hold that 
no trust had been created and the money 
therefore forms part of the estate of the 
deceased. 

Objections to the attachment before judg- 
ment were made (l) by the sons and (2) 
by the wife. The wife was not a party to 
the suit, and the sons were objecting not as 
legal representatives of Shukla, in which 
capacity they were being sued, but as claim, 
ants to the insurance money on their 
own account. Under O. 38, R. 8, it would 
therefore follow that the objections to the 
attachment should be investigated in the 
manner provided in R. 58 and the follow, 
ing Rules in O. 21. No appeal therefore lay 
against the order of the trial Court allow, 
ing the objections and the Additional Dis. 
trict Judge therefore had no jurisdiction to 
reverse the trial Court’s decision. It has 

2. Shamdas v. Mt. Savitribai, (19S7) 24 A I B 
Sind 181=170 I C 225=31 S L E 98. 

3. Krishna Murthy v. Anjayya, (1936) 23 A I B 
Mad 686=164 I C 465=71 M L J 39. 


been conceded in this Court that S. 4T 
Civil P. C., does not apply, but it has been 
urged that an appeal would lie under O. 38, 
R. 6. That Rule might apply to an objec- 
tion by the defendant but not to an objee. 
tion by a third person. No second appeal 
however would lie against the decision of 
the Additional District Judge. I have been 
asked to treat these two appeals, if neces. 
sary, as applications for revision. They are 
inadequately stamped as applications for 
revision and, as the decision of the Addi. 
tional District Judge was correct, I do not 
propose to interfere in revision. The decision 
of the Small Cause Court that the money 
formed part of the estate of the deceased 
Shukla was correct. The appeals and the 
application for revision are therefore dis. 
missed with costs. Counsel’s fee in th& 
three cases Rs. 50. 

d.s./R.K. Appeals and application 

dismissed. 
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Sonha Keshao Sonar — Defendant — 

Appellant. 

V. 

Sardar Bahadur Jouquim Nasciments- 
Rodrigues and others — Plaintiffs — 

Respondents. 

Second Appeal No. 216B of 1935, Decided; 
on 22Dd November 1937, from appellate 
decree of District Judge, Amraoti, D/. 17th 
June 1935. 

(a) Civil P. C. (1908), S. 2 (2) — Decree — 
— Order dismissing appeal as time.barred is 
decree. 

Ad order diemissing an appeal on the ground 
that it was barred by limitation is a decree and so 
appealable •. 7 All 42; 9 Bom 452; 12 Cal 30 and 
2? Mad 21, Foil. ; 4 N L E 168 and AXE 1932 
Cal 482, Disting. [P 323 C U 

(b) Civil P. C. (1908), S. 149 — Substantial 
court-fee paid in time — Discretion to grant 
extension is matter for the Court —No question 
whether there was sufficient cause for failure. 

Where the appellant has paid a substantial 
court-fee and is unable at the time to pay the 
balance, the Court has discretion to allow him 
further time. It is not a question whether there 
was sufficient cause for the failure to pay the 
entire court-fee within the proper time but wbe* 
ther the Court acted unreasonably in allowing an 
estension of time. In such circumstances the 
Court has discretion to grant an extension of time, 
and whether that discretion should be exercised 
or not is a matter for the Court. [P 823 0 2} 

T. L. Sheode, W, W. Bhole and E. G. 
Rau — for Appellant. 

J. R. Mudholkar — for Respondent R 
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Judgment. — The defendant against 
•whom a decree had been passed in the 
trial Court appealed to the Court of the 
District Judge. The appeal required astamp 
of Rs. 120, but the defendant stamped his 
appeal with a stamp of Rs. 60 only and 
asked for further time for payment of the 
balance of Rs. 60 pleading that owing to 
poverty he had been unable to realize the 
entire amount required. The appeal was 
presented on the last day of limitation. 
9th January 1934, and time was granted 
for payment of the balance of the stamp 
until 2nd February and again until 10th 
February. On the last date the balance of 
Rs. 60 was paid. The appeal eventually 
came up for hearing before another Dis¬ 
trict Judge who held that the plaintiff, 
respondent was not bound by the order 
made behind his back, granting time to 
the defendant-appellant for payment of the 
balance of the stamp and that there was 
no suflicient reason for allowing the defen- 
dant-appellant an extension of time. Ha 
accordingly dismissed the appeal as barred 
by limitation. Against that decision the 
defendant has preferred this second appeal. 

A preliminary objection has been taken 
that no such appeal lies on the ground that 
the order dismissing the appeal was not a 
decree within the definition of S. 2, Civil 
P. C. I have been referred to the decisions 
in 4 N L R 168' and 59 Cal 388.2 In the 
first case the full court-fee was never paid, 
and the memorandum of appeal was reject, 
ed; and m the second case the memoran. 
dum of appeal was rejected and a new 
memorandum was presented. In the pre- 
sent case the memorandum of appeal was 
not rejected, but the appeal was dismissed 
on the ground that it was barred by limita. 
tion. That order appears to me to be clearly 
a decree within the definition of S. 2. Civil 
P. C., just as much as if the appeal had 
been dismissed on a finding that it was 

reason. 

In support of this view I may cite the deci. 
and 27“Jad 21 •• ® ‘ Cal 30‘ 


1. Ghasiram v. Jhingwa, (1908) 4 N L R iRft- 

mX aSVa T- ““dhtiaodra 

=a9 OaS. * * “ ‘82=138 I 0 643 

“le^A w‘ Nm”*" “= 

Nathaji, (1886) 9 
6. GuEga Das Day v. Ramjoy Day, (1886) 19 Cal 

6. Bamiaatha Ayyar y. VenkaUeubba Awar 
(1904) 97 Mad 91=13 M L J 800. 
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The cases on which the learned District 
Judge has relied are mainly cases under 
S. 5, Lim. Act. Under S. 5, Lim. Act 
an appellant who has presented his appeal 
after the period of limitation has expired 
has to show that he was prevented by 
suflicient cause from presenting it within 
the period allowed, and there are decisions 
that inability to raise the necessary money 
required for the appeal is not a suflicient 
cause. Under S. 149, Civil P. C., however, 
a Uourt has discretion to allow the whole 
or part of the fee payable to be paid at a 
later date, and upon such payment the 
defective document is retrospectively vali 
dated. In 61 Cal 663,^ where the court-fee 
payable was Rs. 9Y5 and the appeal was 
filed with a court-fee of Rs. 2 only, the 
Court observed that it could hardly be said 
that discretion should be exercised in a 
case where the ground urged is that of 
mere inability to pay the requisite court- 
fees on the day the memorandum of appeal 
was presented, but the Court did eventu- 
ally^ exercise its discretion in the appel. 
lant's favour and allowed him a fortnight 
for payment of the deficit amount. That 
was apparently an ex parte order, and 
there is no indication that it was made 
subject to objection by the respondent. 

Assuming that the respondent has a right 
to object to an order under S. 149, Civil 
P. C., made behind his back, it becomes 
necessary to examine the question whether 
the learned District Judge was justified in 
granting an extension of timo. He did not 
state bi.s reasons for allowing time, but it 
may be clearly inferred that ho granted an 
extension of timo for the reasons given in 
the application, i. e. inability of the appel¬ 
lant to pay the entire court-fee required. 
The appellant certainly had no right to 
claim that the Court’s discretion should be 
exercised in his favour; but, where the 
appellant has paid a substantial court-fee 
and is unable at the time to pay the bal. 
ance. I do not think that it can bo said] 
that the Court has no discretion to allow 
him further time. It is not a question whe¬ 
ther there was suflicient cause for the fail¬ 
ure to pay the entire court-fee within the 
proper time but whether the Court acted 
unreasonably in allowing an extension of 
time. In such circumstances the Court has 
discretion to grant an extension of time, 
and whether that discretion should be 

7. KhatamaoDessa Bibi ▼. I>ur] 7 odban Ray 

Ohaadburi. (1934) 91 A I R Oal 669=153 1 0 

201=61 Cal 663=88 C W N 660. 
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exercised or not is a matter for the Court. 
It therefore follows that the memoran. 
dum of appeal was retrospectively validat. 
ed and was presented within time. The 
appeal is therefore allowed, and the case is 
remanded to the lower Appellate Court for 
a decision on the merits. The appellant 
will be allowed his costs in this Court and 
counsel’s fee of Es. 20. 

V.B.B./b.K. Appeal allowed. 
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Vivian Bose J. 

Firm Haji Isa Haji Noor and others — 

Plaintiffs —Applicants. 

V. 

Saru Bai wlo Ragho Appaand another 
— Defendants — Non.applicants. 

Civil Eevn. No. 811 of 1936, Decided on 
2l8t October 1937, from order of Small 
Cause Court, Arvi, D/. 22nd September 
1936. 

(a) Mahomedan Law-Applicability of alien 
law to Mahomedans can only be by reason of 
custom. 

Mahomedans can only be governed by an alien 
law by reason of custom, and the question in each 
case is whether the custom has been established. 

CP 324 0 2] 

(b) Partnership— Agreement of partnership 
need not be express—It may be evidenced by 
course of conduct or admission of parties. 

An agreement of partnerebip need not be ex¬ 
press. Zt can arise out of a mutual understanding 
evidenced by a consistent course of conduct, and 
indeed, by the express admission of the parties 
concerned. [P 326 0 1] 

(c) Partnership — Association^ of men for 
business—Legitimate inference is they intend 
to make profit and share in it—Person actually 
conducting business acts on behalf of all. 

When more than one business, man associate 
together for the purpose of carrying on a business, 
it is legitimate to infer that they are not doing it 
for philauthropio purposes but intend to make a 
profit out of it; also that they all intend to share 
in the benefit of the proceeds. The person who 
actually conducts the business acts on behalf 
of all his associates, that is to say, on behalf 
of all who are joint proprietors with him. He 
does not act for his own separate and exclusive 
benefit. His intention is obviously to further the 
business as a whole for the benefit of all who own 
the concern. [P 826 0 1, 2] 

D. T. Mangalmoorti and N. T. Mangal- 
moorfci — for Applicants. 

Dr. W. S. Barlinge— for Non-applicants. 

Order.—The only question in this revi¬ 
sion is whether S. 69, Partnership Act 
applies. Plaintiff 2 is the father of the first 
and of one Haji Isa who is now dead. The 
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plaint recites that these three formed a 
joint family and that though Mahomedans, 
the Hindu law relating to joint families 
applies to them. The plaint also recites 
that the family owned a grocery shop 
called Haji Isa Haji Nur Mohammad and 
that plaintiffs 1 and 2 are now its sole 
proprietors. The plaintiffs’ case is that the 
defendants owed them money for goods 
purchased and so they are suing for their 
dues. The lower Court holds that the 
plaintiffs formed a partnership concern and 
being unregistered are debarred from suing 
because of S. 69, Partnership Act, and what 
I have to decide now is whether that is 
correct. In the first place it can be accept¬ 
ed that the Hindu law of joint families 
does not apply in its entirety. Whatever 
may be the historical back ground in these 
cases, the fact remains that Mahomedans 
can only be governed by an alien law by 
reason of custom, and what we have to see 
in each case is whether the custom has 
been established. 

According to the Bombay view the rules 
of survivorship and those which give the 
sons a right by birth in the joint family 
property do not apply though some of the 
incidents of the Hindu law do : 47 Bom 
369.^ The Madras High Court has taken a 
different view in 70 I C 715.^ Which of 
these is right in the abstract need not 
detain us here because the plaintiffs' own 
evidence, namely of P. Ws. 4 and 6, dis¬ 
closed that the incidents mentioned in 
47 Bom 369^ apply to these families. That 
is to say that the sons have no interest so 
long as the father is alive and that they 
cannot claim a partition againstihis wishes. 
In view of the Bombay decision which 
upholds a custom of this kind, no further 
evidence was required and since it comes 
from the plaintiffs’ own witnesses I see no 
reason why their testimony should not be 
accepted. Therefore I accept the position 
that the sons obtained no interest by birth 
or by virtue of the status as sons in their 
father’s business. How then did they get it? 

As I have said the plaint clearly recites 
that both the plaintiffs own the business 
and this is reiterated in their pleadings 
dated 5th August 1936 where the plaintiffs 
admit that they form a part nership though 

1. Haji Oosman v. Hatoon Saleh Mahomed. 

(1923) 10 A I R Bom 148=68 1 0 862=47 

Bom 869=24 Bom L B 978. 

2. Slddick Haji Aboo Buoker v. Ebrahim Haji 

Aboo Buoker, (1921) 8 A I B Mad 671=70 

I 0 715. 
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they qualify this by stating that it arose 
by status and not by agreement. I have no 
intention of tying them down to technical 
terms which they perhaps used inadver¬ 
tently, but whether they own the shop 
and have rights in it as proprietors is not 
a mere technicality but a matter of sub. 
stance. It is impossible to believe that grown 
up business men belonging to an essentially 
business community do not know whether 
they actually own the business or are 
there in a purely ministerial capacity or 
on sufferance. lam quite willing to believe 
that^ they may be using the word ‘partner¬ 
ship’ in a loose sense but I cannot believe 
that they do not understand the signifi. 
cance of the following statement : “I am 
the owner of the shop. Formerly there were 
three owners, myself, Haji Isa and Haji Nur. 
mohammad.” P. W. 1 also admits that the 
plaintiffs have a tbird brother who is still 
alive and who is in Desh.” Ue does not 
regard him as one of the owners of the shop. 
How then did these two sons alone come 
to be part owners with their father in a 
business started by him 31 or 32 years ago? 
iThe answer is obvious : by agreement. In 
ithe absence of status there is no other way. 
Such an agreement need not be express. It 
can arise out of a mutual understanding 
evidenced by a consistent course of conduct 
and indeed, as here, by the express admis. 
sion of the parties concerned. In any case it 
is clear that the relationship between the 

father and his two sons did not arise out of 
Status. 

It was argued that if the Hindu law of 
joint families does not apply in its entirety, 
then the plaintiffs were mistaken in thinking 

at the sons were part owners with their 

f fi*’ T therefore they are not owners 
at all I can hardly accept this in view of 

6 p amtiffs own evidence which shows 

18 inctly that in these families the sons 

tJu the lifetime of their 

father though the father admits that they 
are co.ownere with him. As I have said, 
their rights accordingly arise by mutual 
agreement. When three business men asso- 
ciate together for the purpose of carrying 
on a business, it is legitimate to infer that 
they are not doing it for philanthropic 
purposes but intend to make a profit out 
of It; also that they aU intend to share in 
the benefit of the proceeds. In any case 
that 19 the normal and usual course of 
human conduct. Another thing is also usual. 
The persons or person who actually con. 
ducts the business acts on behalf of all bis 
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associates, that is to say, on behalf of all 
who are joint proprietors with him. He 
does not act for his own separate and 
exclusive benefit. His intention is obviously 
to further the business as a whole for the 
benefit of all who own the concern. That, 
as I say, is the normal and usual course of 
business and it is all that is necessary to 
constitute a partnership within the meaning 
of Ss. 4, 5 and 6, Partnership Act. 

Whether all these ingredients were pre¬ 
sent in this particular case or not is a 
matter which is peculiarly within the know, 
ledge of the plaintiffs and so from the pre- 
sumption which it ig legitimate to draw 

from these circumstances the burden falls 

on the plamtiffs under S. 106. Evidence 
Act. in this case they pleaded that their 
associations arose from status and not from 
agreement, but they have not adduced a 
single word in support of this in their evi. 
dence. On the contrary not only do their 
witnesses prove that sons have neither 
interest nor status in their father’s pro¬ 
perty during his lifetime but we find the 
father deliberately selecting two of his 
sons to be joint owners of this concern 
with him and ignoring the third. In the 
circumstances the lower Court cannot be 
regarded as having acted otherwise than 
in accordance with the law in holding that 
the suit is barred under S. 69, Partnership 
Act. The application is dismissed with 
costs. No certificate has been filed so there 
will be no counsel’s fee. 

v.B.b./r.k, Application dismissed. 
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Gruer J. 

Jamna Prasad Ramcharan Pathak 

Applicant. 

V. 

Emperor. 

Criminal Revn. No. 470 of 1937, Decid- 
ed on 24tb November 1937, from order of 
Extra Addl. Sess. Judge, Jubbulpore, D/. 
23rd September 1937. 

Criminal P. C. (1898), S. 539-B — Inspection 
note —Failure to make is not fatal. 

The omissioo to make an inspection note is not 
a fatal defect \ A 1 li 1924 Cal 1035, Dissent. 

(P 320 C 1) 

Dr. Sir Hari Singh Gour — 

for Applicant, 

Order. — This trial is said to be vitiated 
by three illegalities : (1) that the petitioner 
was charged under a non-existent S. 506 
(b), I. P. C.; (2) that no memo of inspection 
was made by the Magistrate as required 
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by S. 539.B, Criminal P. C. ; (3) that 
inadmissible evidence ^as received in the 
form of a confession to a police officer, 
S. “506 (b)" seems to be merely a clerical 
error copied from the complaint T\dthout 
verification. In any case the accused was 
acquitted of this charge, and the mistake 
does not affect the rest of the trial. On the 
second ground, reliance is placed on the 
Privy Council case in 25 Mad 61.^ That 
case was explained in a later Privy Council 
ruling, 5 Bang 53.^ Their Lordships there¬ 
in pointed out that in the former case the 
procedure adopted was one which the Code 
positively prohibited, and that it was pos¬ 
sible that it might have worked actual 
injustice to the accused. In 5 Bang 53" 
there was, as here, an omission to comply 
with a mandatory provision of the Code. 
There it was S. 360 which says that the 
evidence shall be read over to the witness. 
It was no doubt held in a Calcutta case, 52 
Cal 148,^ that the omission to make an 
inspection note was illegal and not merely 
irregular, but this decision has been dis- 
seated from in numerous cases, which will 
be found collected at page 1473 of Mitra’s 
Criminal Procedure Code, Edition 9, under 
S. 539-B. Following them I hold that the 
omission is not a fatal one. The local 
inspection has not much bearing on the 
case at all, and the omission to record the 
note can have had no practical effect on 
the decision. 

With regard to the improper admission 
of evidence the learned Sessions Judge had 
acted correctly under S. 167, Evidence Act 
and come to the conclusion that the rest of 
the evidence is sufficient to justify convic¬ 
tion. It appears then that the irregularities 
are not fatal and that no interference is 
called for. The sentence of Bs. 100 is justi- 
fied in view of the dangerous nature of the 
injury caused, which has left a permanent 
mark on the complainant’s eyebrow. The 
application is rejected. 

b.d./r.k. Application dismissed. 

1. Subrabmania lyor v. King-Emperor, (1902) 25 
Mad 61=26 I A 257=8 Sar 160=2 Weir 271 
(P C). 

2. Abdul Rahman t. Emperor, (1927) 14 A I R 
P C 44=100 I C 227=64 I A 96=28 Cr L J 
260=6 Rang 63 (P C). 

3. Hridoy Govinda Sur v. Emperor, (1924) 11 

A I R Cal 1036=82 I C 766=25 Cr L J 1376 
=52 Cal 148=40 C L J 149. 


^ A. I. R. 1938 Nagpur 326 

Stone C. J. and Digey J. 

Mt. Champabai wfo Seth Gopikisan — 

Appellant. 


V. 

Shree Daulatram Sharma and others — 

Bespondents. 

Second Appeal No. 528 of 1935, Decided 
on 15th September 1937, from appellate 
order of Dist. Judge, Raipur, D/. 9bh Sep¬ 
tember 1935. 


« Civil P. C. (1908),Ss. 151andl44-AppeaI 
All orders passed under inherent jurisdiction 
are not appealable — Orders however passed 
in order to expand remedy, granted by proce¬ 
dural section of Civil Procedure Code are 
appealable—Orders for restitution after setting 
aside order of confirmation of sale — Order 
though analogous to S. 144, is under S. ISl 
— Appeal lies against such order. 

Simply because an order is passed under the 
Inhereut powers It doea cot necessarily become 
appealable. If however the iuhereut powers are 
used to expand a remedy in order to do justice to 
cover a case not within the exact words of but 
within^ the purpose of a procedural section, the 
Court is in effect using its inherent powers to act 
as if the orders were made under the section in 
guestiou. lu such a case, even justice demands 
that one side should be given a remedy and other 
side should, as a matter of justice, be allowed the 
right to appeal that would have existed had a 
particular section really applied instead of its being 
applied by means of a fiction \ A I R 1928 Nag 
173; AIR 2936 Nag 8; A I R 1914 Cal 692 and 
AIR 1927 Cal 285, Rel. on’, Case laio referred, 

[P 328 C 1] 

Therefore an order for restitution passed after 
setting aside an order of confirmation of sale in 
execution proceedings is in fact not an order under 
S. 144 but an order under S. 151, and by analogy 
is appealable. [p 328 0 1] 

M. B. Bobde — for Appellant. 

Jud^ment4 — The appellant’s husband 
purchased at execution sales the village pro- 
perty of Brijlal, judgment.debtor, on 15th 
November 1930. On loth December 1930, 
Brijlal applied under O. 21, R. 89, Civil 
P. C. to set aside the two sales, tendering 
5 per cent, of the purchase price and filing 
a receipt given by the decree-holder for 
satisfaction of the decree. The executing 
Court and the Appellate Court of the Dis¬ 
trict Judge held that there was no proper 
compliance with O. 21, R. 89, and refused 
to set aside the sales. The Judicial Commis¬ 
sioner’s Court held in revision, vide 31 
N L R 67,^ that the orders of the Courts 
below dismissing the application must be 
set aside and as a necessary consequence 
set aside the sales to the appellant’s hus¬ 
band which had been confirmed by the 

1. Brijlal V. Manohar Prasad, (1934) 21 A I 
Nag 21=160 I C 611=31 N L R 67. 
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executing Court. The appellant’s husband 
obtained possession of mouza Pisid, but 
the sale of the share in mouza Hasdol was 
pre-empted by one Budhram and the sale 
confirmed in his favour. After the revi- 
sional order of the Judicial Commissioner’s 
Court, the sons of Brijlal, who are respon. 
dents in this appeal, applied to the exe¬ 
cuting Court for restoration of mouza Pisid 
by the appellant for the costs awarded by 
the order of the revisional Court, and for 
Es. 61,181-3.0 mesne profits of Pisid village. 
This application was combined with an 
application against Budhramprasad and his 
brothers in respect of village Kasdol. The 
•executing Court ordered the latter applica- 
tion to be separated, and also came to the 
following conclusions : (l) That restitution 
of the village from the auction-purchaser 
could be ordered by the exercise of inherent 
powers. (2) That the judgment-debtor must 
first deposit the purchase money which had 
been taken away by other creditors before 
a lengthy inquiry was conducted into the 
claim for mesne profits. (3) That the matter 
of mesne profits would be more conve¬ 
niently conducted in a suit, and (4) that 
as regards Kasdol the separated application 
ehould be amended so as not to include 


a claim for mesne profits. 

The matter went in appeal to the Dis. 
trict Judge. That Court held inter alia (l) 
that restitution could be claimed; (2) that 
the order was appealable; (3) that the ques¬ 
tion of mesne profits should be inquired 
into both in respect of Pisid and in respect 
of Kasdol. The case was therefore remand¬ 
ed with directions similar to those approv¬ 
ed in 2 Pat 10.^ These directions were : 

I( they (mesoe profits) are more than the sale 
price, then posscesion shooH be delivered to the 
judgment.debtor Immediately and the auction- 
purebaseEB should be made to pay the difierence. 

If the means profits are found to be less than the 

then the restoration of possession 
of ‘oo property must not be made until the judg- 
•nent-debtor deposits the difference. 


The appeal ia made from this decision. 
It 18 not disputed before us that an order 
for restitution could be made by the execut¬ 
ing Court iD exercise of its inherent 
powers, but it is contended that the trial 
Court 8 order was unappealable, and that 
tnesne profits were wrongly directed to be 
eiscertained by the first Appellate Court. 
As regards the merits of the order of the 
first Appellate Court, and the power to 
order restitution, a reference to the case of 

S. 7al Berham v. Kedarnath, (1923) 9 A I B P 0 
969=:69 I 0 378=3 Pat 10=49 IA 361 (P 0). 


2 Pat 10,2 which was a sequel to 41 Cal 
590,'^ is sufificionb to show that there is no 
force in this part of the argument. In the 
former case (i. e. 41 Cal 590®) the Sub. 
ordinate Judge had issued a certain sale 
certificate. The High Court held that no 
appeal lay and declined to interfere in 
revision. Their Lordships of the Privy 
Council describing the High Court’s order 
affirming the grant of the sale certificate as 
a judgment and decree” interfered in 
appeal without referring to the argument 
that no appeal had Iain to the Calcutta 
High Court. The sale was sat aside. In 
the subsequent case the position was that 
the Subordinate Judge had ordered restitu. 
tion and that an appeal had been made to 
the High Court. An appeal was then made 
to the Privy Council which affirmed the 
decision of the High Court containing 
directions similar to those given in the 
present case. It was never however sug¬ 
gested that S. 144, Civil P. C., was inappli¬ 
cable, or that no appeal had Iain in the 
latter case to the Calcutta High Court. 
This was a case where an order had been 
reversed, namely the grant of a certain 
sale certificate, and restitution ordered. 
Their Lordships also referred to the duty 
of the Court to order restitution under its 
inherent powers in the following words : 

It is the duty of the Court under S. 144, Civil 
P. C. to place the parties in the position which 
they would have occupied but for such decree or 
such part thereof as has been varied or reversed. 
Nor indeed does this duty or jurisdiction arise 
merely under the said section. It is inherent in 
the general jurisdiction of the Court to act rightly 
and fairly according to the circumstances towards 
all parties involved. 

The power of the executing Court to 
order restitution ia thus clear, but in view 
of the fact that the order confirming the 
sale in the present case does not fall within 
the definition of a decree given in S. 2 (2), 
Civil F. C. and indeed is expressly excluded 
from the definition for the reason that it is 
appealable as an order under O. 43, B. 1 (j), 
the restitution is not covered by the exact 
wording of S. 144, which uses the words 
'where and in so far as a decree is varied 
or reversed.” Assuming that the word 
‘decree’ in S. 144, Civil P. 0. should not be 
construed as including an appealable order 
of this kind (though a contrary view is 
indicated in 20 N L B 93^ at p. 99), the 

8. Thakur Barhmha v. Jiban Bam Marwari, 
(1913) 41 Cal 690=21 I 0 936=41 I A 88=19 
0 L J 161=18 0 W N 818 (P 0). 

4 . Bamji v. Zlblajl, (1924) 11 A 1 B Nag 268=80 
I 0 49=20 N L B 93. 
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restitution is given by the Court as if 

5. 144 applied, this fiction being imported 
in the exercise of its inherent power and 
in performance of its inherent duty. 

Is such an order appealable or not ? It 
may readily be conceded that because an 
'order is passed under the inherent powers 
it does not necessarily become appealable ; 
|24 N L E 55® and 31 N L E Sup 72.® If 
however the inherent powers are used to 
'expand a remedy in order to do justice to 
jcover a case not within the exact words of, 
'but within the purpose of a procedural 
'section, the Court is in effect using its 
inherent powers to act as if the order were 
made under the section in question, in this 
case S. 144. In such a case even justice 
demanded that one side should be given a 
remedy, restitution, as if S. 144 applied 
so the other side should, as a matter of 
justice, be allowed the right to appeal that 
(Would have existed, had S. 144 really 
applied instead of its being applied by 
means of a fiction. Some such reason seems 
to be involved in those cases where orders 
for restitution passed under the inherent 
powers have been held appealable. This is 
not a case where one is purporting to act 
under S. 144. It is a case where under the 
powers conferred by S. 151 the Court is 
giving a relief as if S. 144 applied though 
it does not apply. It is clear that two 
views can be taken upon the subject. We 
prefer the above view which is consonant 
with the conclusions arrived at by the 
Calcutta High Court in A I E 1914 Cal 
692^ and A I E 1927 Cal 285.® 

In A I E 1914 Cal 692^ loc, cit. a second 
appeal was entertained but the report does 
not show if the executing Court had pur¬ 
ported to act under S. 144 or not. The first 
Appellate Court’s decision was set aside on 
merits, not on the ground that no appeal 
lay. The case was one where the order 
would rightly be passed under S. 161. In 
A I E 1927 Cal 285® loc. cit., an order for 
restitution passed under S. 161 was held 
appealable. The reason given was that the 
exercise of jurisdiction was the exercise by 
analogy of the jurisdiction under S. 144, 

6. Narayan Das Bhagwanjl & Co. v. Kalyanji, 

Mawaji 4 Co.. (1928) 15 A I B Nag 173=107 

I 0 625=24 N L R 65. 

6. Tatyarao v. Shrikrishna, (1986) 23 A I R Nag 

8=160 I C 202=31 N L R Sup 72. 

7. Amirannessa v. Karimannessa, (1914) 1 A I R 

Cal 692=22 I 0 839=18 OWN 1299- 

8. Gcanda Sundari v. Chandra Kumar, (1927) 14 

A I R Cal 286=100 I 0 735=31 OWN 290. 


k. I. Rr 

On the other hand in A I E 1931 Gal 779^ 
such an order was held appealable on the 
ground that the matter fell under S. 47 
Civil P. C. as to which an opposite view 
was taken iu two Patna cases. In A I B 
1917 Pat 495^® it was held that the auction, 
purchaser was not the representative of 
any party to the suit. This was a case 
where a sale set aside by the executing 
Court was confirmed in appeal, and the 
auction-purchaser was consequently ordered 
by the executing Court to restore the pur. 
chase money which he had withdrawn. 
In A I E 1930 Pat 280,^^ a case where 
restitution had followed on the setting 
aside of a sale, the first case was relied on 
and it was said that the matter could not 
be treated as a matter relating to the exe. 
cution of the decree without somewhat 
stretching the expression. In 18 N L B 
24*^ it appears that the right of appeal 
was not questioned. We therefore dismiss 
the appeal with costa. 

B.d./r.k. Appeal dismissed. 


9. Sasikanta v. Jalil, (1931) 18 A I R Cal 779 = 
136 I C 1185=53 C L J 49=35 C W N 106. 

10. Sukhdeo v, Rito Singh, (1917) 4 A I R Pat 

495=39 I C 763=2 Pat L J 361. 

11. Ramratan v. Banarsilal. (1930) 17 A I R Pa* 

280=122 I C 589=9 Pat 685=11 P L T 156. 

12. Shrikisan v. Sundarbai, (1923) 9 A I R Nag 62 

=64 I C 732=18 N L R 21. 
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In re Surajpalsingh Indrapalsingh 

Appellant. 

Criminal Appeal No. 234 of 1937, Deci¬ 
ded on 25th February 1938, from order of 
Sess. Judge, Jubbulpore, D/. 2nd Septem¬ 
ber 1937. 

(a) Criminal Trial—Evidence — Evidence of 
one accomplice cannot be used to corroborate 
evidence of another even in India. 

The evidence of one accomplice cannot be used 
as independent evidence to corroborate the evh 
dence of another accomplice. The rule is to to 
applied in India, though there is no specific provi¬ 
sion on the point in the Evidence Act. It may to 
that conviction would be difficult to secure in 
some cases, and that a case would be equally 
weak, whether one accomplice or a dozen were 
examined in it. But a plurality of acoonsplic^ 
has to be considered independently, and ths 
Court might while not losing sight of S. 114 (bb 
Evidence Act, still be able to rely under S. 133 of 
the Act on the uncorroborated testimony of one or 
more out of a number either on the same or on 
diflerent points: AIR 2936 P C 842, Bel. on ! 
A IB 1936 Nag 103, Bxpl. [P 831 0 2; P 382 0 1> 
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(b) Criminal Xrial — Conspiracy to commit 
offence—Offence committed—No illegality in 
trying for conspiracy to commit offence. 

Where an offence has been committed in pursu¬ 
ance of a conspiracy to commit that offence, it is 
not illegal to try accused on a charge of conspiracy 
to commit an offence ‘.AIR 1932 Bom 406; AIR 
1934 Mad 88 ; AIR 2922 Cal 107 ; AI R 1933 
Oudh 86 and AIR 1936 Cal 573, Foil.; A I R 
1938 Mad 130, Dissent. [P 333 c 1 ] 

(c) Criminal P. C. (1898), S. 285-A—‘And is 
•0 tnea*—Meaning of. 

The expression ‘and is so tried’ in S. 285-A means 
if he is in fact so tried* or ‘if he is eventually so 

[P 333 C 2) 

C. B. Parakh and Y. V. Jakatdar — 

for Appellant. 

W. E. Puranik, Advocate.General — 

for the Crown. 

Judgment.—The accused, Zincke, Seq. 
ueira and Surajpal Singh, employees of 
the G. I. P. Eailway now under suspension, 
were tried before the Sessions Judge, Jub. 
bulpore, with a jury on charges of cons- 
piracy and cheating. At all material times, 
Surajpal Singh was time-keeper on the 
Barkhera section with his headquarters 
at Barkhera; Sequeira was Sub P. W. I. 
with his headquarters at Hoshangabad 
except for ten days in September when he 
was officiating as P. W. I. at Barkhera 
until be was relieved by Zincke and 
Zincke was P. W. I. at Barkhera from 
28th September 1933 onwards. These 
accused are alleged to have entered into a 
MQspiraoy to defraud the railway by enter¬ 
ing false names in the muster rolls of the 
gangs working on the line and taking the 
pay of these non-existent coolies for them¬ 
selves. The first charge was that the three 
Moused ID or about September 1933 at 
Barkhera ^tered into an agreement to 
cheat the Chief Accounts Officer of the 
lx. 1. P. By by preparing false muster rolls 
and pay sheets in which the names of 
OMlies who had not worked were falsely 
shown and thereby fraudulently or dis¬ 
honestly inducing the said officer to deliver 
the money shown against these names 
through the pay clerk, and that in pursu. 
ance of this agreement they caused pay 
sheets to be prepared for the months end¬ 
ing 8th May and 8th June 1934, in which 
the names of coolies who had nob worked 
were falsely shown and for whom payments 
were made by the pay clerk, and that 
t^reby they committed an offence paniah- 

sbleunderS. 120.Bread with8.420 IPO 

The second charge was that the thrU ao.* 
cosed cheated the Chief Accounts Officer by 
fraudulently or dishonestly indooing him 
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to deliver between Barkhera and Itarsi 
through his pay clerk on 24th May 1934 
Es. 386.12-0 as the pay of coolies who were 
falsely shown as having worked in the 
month ending 8th May, and that they 
thereby committed an offence punishable 
under S. 420 read with S. 34, L P. C. The 
third charge was that the three accused 
cheated the Chief Accounts Officer by frau. 
dulently or dishonestly inducing him to 
deliver through his pay clerk between 
Barkhera and Itarsi on 21st June 1934, 
Es. 834.15-0, as the pay of coolies who were 
falsely shown as having worked in the month 
ending 8th June and that they thereby 
committed an offence punishable under 
S. 420 read with S. 34, I. P. C. 

The case, which is a very complicated 
one, was tried with great care and thorough, 
ness by the learned Sessions Judge and was 
very exhaustively summed up by him to the 
jury. There was some slight confusion in 
the charge about whether the evidence of 
one accomplice can corroborate the evidence 
of another, but we do not think that there 
was any misdirection to the jury. Under 
the first charge the jury returned a unani- 
mous verdict of guilty against Zincke and 
Surajpal Singh and a verdict of guilty by a 
majority of three to two against Sequeira. 
Under the two charges of cheating there 
was a verdict of not guilty by a majority 
of four to one in favour of Zincke, a unani. 
mous verdict of not guilty in favour of 
Sequeira, and a unanimous verdict of guilty 
against Surajpal Singh. The learned Ses. 
siona Judge accepted the jury’s verdict. 
The three accused have now appealed 
against their convictions, and the Provincial 
Government have appealed against the 
acquittal of Zincke and Sequeira on the 
charges of cheating. The method employed 
by the accused to defraud the railway is 
said to have been as follows : False names 
were entered in the muster rolls of tempo¬ 
rary gangs working on the line. These 
muster rolls are sent into the P. W. I’s office 
at the end of the month, i. e. on the 8tb 
day of each month when the working month 
ends, and pay sheets are prepared from 
them and sent to Jhansi where they are 
checked and a consolidated statement is 
prepared. The consolidated statement is 
sent to the Chief Accounts Officer at Bom¬ 
bay who draws cheques in favour of the 
various pay clerks for the amouut which 
they have to distribute in wages. On or 
about the 20th of each month, the pay clerk 
sets oat with these wages and the pay 
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sheets, accompanied by the P. W, L, the 
time-keeper, and a guard for the cash. As 
they reach each gang the gang is lined up 
under its mate. The name of each coolie is 
then called out, he comes forward, his left 
thumb impression is taken by the time¬ 
keeper against his name on the pay sheet, 
he is given his pay, and his thumb impres- 
sion is attested by the P. W. I. It was 
necessary for the accused in order to da- 
fraud the railway to obtain thumb impres¬ 
sions against the names of the non-existent 
coolies, and the case for the prosecution is 
based largely on evidence that the thumb 
impressions against the names of many 
coolies on the pay sheets are the thumb 
impressions of persons who did not work as 
coolies. (Their Lordships after examining 
the evidence proceeded.) In our opinion the 
only possible conclusion that can be drawn 
from these facts is that false names were 
entered in the muster rolls and pay sheets, 
that false thumb impressions were made 
against these names, and that the railway 
was thereby defrauded of the money that 
it thought was being paid to these coolies. 
The payments for the month ending 8th 
September 1933 were made on 23rd Sep. 
tember before Zincke had joined. In that 
month we find the impressions of Surajpal 
Singh and Sequeira in the pay sheets and 
the initials of Sequeira.* The money was 
admittedly distributed by the pay clerk in 
their presence. It has been urged that there 
is nothing to show that the pay clerk who 
was then doing the work was dishonest or 
a party to any conspiracy to defraud the 
railway. That is a question that we have 
nob to decide in this case. Whether the pay 
clerk could or could not have been deceived, 
we think it is obvious that Sequeira and 
Surajpal Singh must have acted together 
60 as to defraud the railway. 

Similarly in the next two months, Octo- 
her and November, we find the impressions 
of Surajpal Singh, Sequeira and Zincke on 
the pay sheets, with each entry initialled 
by Zincke. Here again the inference is 
obvious. These three must have acted in 
concert to defraud the railway, and so it 
goes on. In support of the prosecution’s 
allegation that a large number of coolies 
were entered in the pay sheets though they 
never worked as coolies, a certain number 
of persons bearing these names have been 
examined as witnesses and have said that 
they never worked and were never paid as 
coolies of temporary gangs or that they 
never worked but were paid and refunded 


A. I. R, 

their pay to the mates. Many of the thumb 
impressions are too blurred to be recogniz. 
able, and the difiference in the clearness 
of the impressions is so marked at times 
that this by itself raises a strong presump, 
tion that the people responsible for taking 
these thumb impressions were anxious that 
they should not be identifiable. Many of 
the coolies have proved untraceable. The 
learned counsel for the defence argues that 
when a coolie of the same name has been 
produced it is a mere coincidence, and no 
doubt there are a certain number of coolies 
bearing the same name; and that when the 
coolie is untraceable it merely means that 
he has left that part and cannot be found; 
that also may be true of a certain number 
of coolies. It is however striking that so 
large a number of coolies bearing the same 
names as those on the pay sheets have 
been produced and say that they did not 
work in those gangs, and that so many are 
untraceable. It is also remarkable that on 
several occasions extra coolies were appar¬ 
ently taken on by Zincke on the day after 
the Resident Engineer had checked the 
number of coolies working in the gang and 
that the thumb marks of these extra coolies 
are too blurred to be identified. 

The fraud came to light through a state¬ 
ment made by D’Cunha (P. W. 2) to 
Vandarbide (P. W. 62). D'Cunha joined 
the G. I. P. Railway in October 1928 and 
became a pay clerk in 1932. He was posted 
to the Barkhera section at the end of April 
1934. He paid the gangs on 24th May for 
the month ending 8th May and on 21st 
June for the month ending 8th June. 
After he had returned from making pay* 
meats along the line from Bhopal to Itarsi 
he asked Vandarbide (P. W^ 62), who was 
the Divisional Pay Clerk, if he could get 
him a transfer. According to Vandarbide, 
D’Cunha was nervous and dejected and 
said that he had received Rs. 30 as illegal 
gratification from Zincke for overlooking 
certain irregularities in the pay sheets. 
Vandarbide says that he wrote a confiden¬ 
tial letter to the Chief Cashier and Trea¬ 
surer, Bombay, Mr. Kelly. The letter has 
been destroyed, but according to Vandar- 
hide he wrote that D’Cunha was eager for 
a transfer and that he thought that there 
was something fishy about it and that 
Mr. Kelly should see into things for him¬ 
self. Mr. Kelly (P. W. 9) saw Vandarbide 
at Jhansi on 21st June and asked him for 
details, and Vandarbide told him that 
D'Cunba was very much upset after bis 
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return to headquarters and wanted a trans. 
ler and had admitted receiving Rs. 30 from 
Zincke, Mr. Kelly saw D’Cunha at Bhopal 
on 22nd June and D’Cunha admitted 
receiving Bs. 30 from Zincke. This started 
the investigation which resulted in the 
present prosecution. We see no reason to 
•doubt the statements made by Mr. Kelly 
and Vandarhide that D’Cunha told them 
that he had received Rs. 30 from Zincke 
though it may be that D'Cunha did not 
use the words “ illegal gratification ” and 
that Vandarhide merely inferred that 
D Cunha tried for some time to conceal as 
far as possible the part he had played, and 
it was not until the police took his finger 
impressions that he realized that the part 
he had played was bound to come out 
'because, as we have already pointed out, 
he had put a finger impression on one of 
the pay sheets. 


In his evidence in Court D’Cunha told 
the following story. He met Zincke and 
Sequeira for the first time on fjth May 
1934 when in the course of conversation 
he admitted to Zincke that he was badly 
•off and Zincke promised to help him finan. 
cially. D'Cunha's pay was then Rs. 85 
p. m,, and ho apparently found it insuffi. 
•cient for his needs. On 24th May he started 
making payments from Obaidulla Gunj, 
Accompanied by Zincke and Surajpal Singh. 
They paid each gang as they came to it. 
•all the gangs between Obaidulla Gunj and 
Barkhera being permanent gangs, in which 
no bogus names were entered. While they 
■were on the way Zincke told him that they 
^ere making money by showing bogus 
names on the pay sheets of the temporary 
■gangs. At Barkhera D’Cunha took the pay 
sheets to Surajpal Singh’s house and Suraj. 
pa mgh began putting finger impressions 

Who temporary gangs. 

objected, Surajpal Singh 
daughed said, You are a boy, you do 
not know . D Cunha told Zincke what was 
,|^mng on and Zincke also laughed and said, 

fia ^fool, this is the way how money 

18 made. You need not be afraid. The im. 
pressiona are bad." After that Zincke also 
put finger impressions on the pay sheets 
and then caught hold of D’Cunha's hand 
and Puf his finger impressions on too, 

to make you a bold 
man . D Cunha then returned to his car- 
mge, aoMmpanied by Zincke and Surajpal 
Bingh who demanded Bs. 360 from him, 
which was the total amount of the wages 
•hown against the bogus coolies. D’Cunha 


unlocked his box and paid Rs. 360 to 
Zincke m the presence of Surajpal Singh. 
Zincke told him that this was to be divided 
into six shares, one each for themselves, 
one for Sequeira, and two for clerks at 
Bhopal and Jhansi. They, then, went on 
down the line towards Itarsi making pay, 
ments as they went, and on the way Zincke 
gave D'Cunha his share of the Rs. 360, 
but D’Cunha later found that he had been 
given Rs, 30 only. They met Sequeira on 
the way between Barkhera and Itarsi, and 
Zincke gave Sequeira his share. 

On his return to Jhansi D'Cunha says 
that he felt very unhappy about what had 
happened and made up his mind to tell 
Vandarhide about it, so he told him that 
there were serious irregularities in pay- 
ments on Barkhera section and that he had 
been paid Rs. 30 by Zincke not to disclose 
these irregularities. He asked Vandarhide 
to get him a transfer to some other section, 
and Vandarhide replied that he would do 
his best. Again on 21st June D’Cunha went 
out to make payments accompanied by 
Zincke, Sequeira and Surajpal Singh. On 
this occasion Zincke told him that he 
had more bogus names on the pay sheets 
than before, and when D’Cunha protested, 
laughed at him. Sequeira was not on their 
trolly but on a second trolly following 
behind. Much the same procedure was gone 
through as on the previous occasion, but 
the amount handed over this time to Zincke 
by D Cunha was Rs. 550. One temporary 
gang, No. 7, which contained 27 names, 
was entirely bogus. 

D Cunha is of course an accomplice, and 
it is a recognized rule that it is ordinarily 
unsafe to convict on the evidence of an 
accomplice unless it is corroborated by 
independent evidence as against each of 
the accused. The question whether the 
evidence of one accomplice can be corrobo- 
rated by the evidence of another accomplice 
was considered in 31 N L R Sup 215,^ but 
the point was not definitely decided. In 
view of the decision of the Privy Council 
in A I R 1936 P C 242,^ we think it must 
DOW be taken as settled that the evidence 
of one accomplice cannot be used as inde, 
pendent evidence to corroborate the evi> 
dence of another accomplice. That case 

1. James Dowdall v. Emperor, (1936) 23 A I B 
Nag 103—1936 Cr C 605 = 162 I C 130=37 
Cr L J 607=31 N L B Sup 21S. 

S. Mahadeo ▼. The Klog, (1936) 23 A I B P C 
242=163 I 0 681=1986 Cr 0 767=37 Cr L J 
914 (P 0). 
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came from Fiji and ifc has been suggested 
that the ruling might not apply to India. 
The law applied was the English Common 
,law, and in the absence of a specific pro- 
jyision on the point in the Evidence Act, 
;W 0 think that the ruling must necessarily 
apply to India also. It may be said that if 
,this be the law, conviction would be made 
|very difBcult to secure in some cases in this 
country and that in effect a case would be 
equally weak whether one accomplice or a 
dozen were examined in it. Some solution 
for that state of affairs is to be found in 
S. 133, Evidence Act. A plurality of accom¬ 
plices might be useful in this way. They 
jhave to be considered independently and the 
jCourt might, while not losing sight of Sec. 
|114 (b), Evidence Act, still be able to rely 
|on the uncorroborated testimony of one or 
more out of a number either on the same or 
on different points. We must point out to 
Courts however that the Privy Council case 
has to be followed and the 31 N L B Sup 
215^ is not bo be interpreted as deciding the 
point in the contrary fashion. Under S. 114 
(b). Evidence Act, a Court may presume that 
an accomplice is unworthy of credit unless he 
is corroborated in material particulars, and 
the ordinary rule is to presume that accom. 
plices are unworthy of credit unless corro¬ 
borated in material particulars. It is 
however open to a Court to depart from 
that rule if it thinks that there are special 
circumstances in the case making it safe to 
do so and in such cases S. 133, Evidence 
Act makes it clear that a conviction is not 
illegal merely because it is based upon the 
uncorroborated testimony of an accomplice 
or of accomplices.This point was, we think, 
correctly appreciated by the learned Ses¬ 
sions Judge, though there is some slight 
confusion in the charge to the jury. 

Wo see no reason to doubt that the evi. 
dence of D’Cunha is substantially true, 
though he may have tried to minimise the 
part that he took himself and he may have 
made mistakes in matters of detail. (Their 
Lordships after examining the evidence 
proceeded.) We have therefore no hesita- 
tion in accepting the evidence of D’Cunha 
as substantially true and in holding it proved 
that a large number of bogus coolies were 
entered on the pay sheets and their pay 
retained by the accused for themselves. Wo 
also accept D’Cunba’s story that gang No. 7 
in June consisted entirely of bogus coolies, 
and it is noteworthy that this gang was 
never checked by the Besidenb Engineer 
when he went down the line checking the 


other gangs. He could hardly have over, 
looked a gang of 27 coolies. 

It has been argued that there is no evi. 
dence that Sequeira took any part in the 
frauds after the first two months but he 
and Zincke checked every gang under them 
two or three times every month and mark, 
ed these bogus coolies present, in particular 
they each checked gang No. 7 three times in 
the month ending 8bh June. There is a mass 
of evidence consisting of the depositions 
of mates and coolies to show that various 
coolies whose names are entered in the 
pay sheets never worked as coolies and 
never drew any pay, and that various 
coolies who never worked were produced 
at the time of payment and paid, and that 
the finger prints against some names are 
the finger prints of different persons. We 
see no reason to suppose that all this evi. 
dence is false, but we think it unnecessary 
to discuss it as the case against the accused 
is complete without it. 

It has been also argued that the offence 
of cheating was completed when the Chief 
Accounts Officer at Bombay drew' a cheque 
in favour of the pay clerk, at Jhansi. The 
pay clerk was the agent of the Chief Ac. 
counts Officer and in our opinion the 
offence of the accused was completed when 
the pay clerk as the agent of the Chief 
Accounts Officer handed over the pay on 
the line. It makes no difference that the 
pay clerk was not personally deceived when 
he did so. There is no substance in the 
ground that under S. 10, Evidence Act, 
there was no reasonable ground to believe 
that the accused had conspired and that 
therefore anything done by one of them 
was not relevant as against the others. We 
have shown that a conspiracy between 
Sequeira and Surajpal Singh must be in¬ 
ferred from their joint conduct when they 
made the payments in the month ending 
8 th September 1933 and that it must be 
inferred that Zincke joined this conspicec? 
from the conduct of all three when they 
made the payments in the month ending 
8 th October 1933 ; and from the conduct 
of all three it is again clear that that con¬ 
spiracy continued throughout up to the 
payments made for the month ending 8bh 
June 1934. The three accused were there¬ 
fore rightly convicted of conspiracy and 
Surajpal Singh was rightly convicted of the 
two charges of cheating. Once it is found 
that all three accused entered into a con¬ 
spiracy to cheat the railway and that the 
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railway was cheated in the months of May 
and June we find it quite impossible to 
understand how the jury could have held 
that Zincke and Surajpal Singh took no 
part in the cheating that occurred in those 
two months. The appeals of the Provincial 
Government against these acquittals must 
therefore be allowed, but as the Provincial 
Government has not asked that the sen. 
tences should be enhanced the point is not 
of importance. 


It remains to deal with certain objec¬ 
tions that have been taken to the validity 
of the trial. In A I R 1938 Mad 130® the 
Court expressed the opinion that where an 
offence has been committed in pursuance 
of a conspiracy to commit that offence the 
accused ought to be tried for the substan. 
jtive offence and not for conspiracy. There 
is however no doubt that it is legal to try 
accused persons on a charge of conspiracy 
to commit an offence even if the substan. 
tive offence has been carried out : see 56 
Bom 304,* 57 Mad 545,® 49 Cal 573,® 8 
Luck 286' and A I E 1936 Cal 753.® In 
the committing Magistrate's Court, Zincke 
claimed under S. 443, Criminal P. C., that 
he was a European British subject and 
entitled to be tried as such, and his right 
to be so tried was conceded by the Crown. 
The case originally came before the Ses¬ 
sions Judge at Hoshangabad, and when 
the three accused first appeared on 28th 
August 1936 before him Zincke again put 
forward his claim to be tried as a Euro- 
pean British subject and the other two 
accused stated that they did not claim an 
Indian majority in the jury but wished to 
be tried jointly with Zincke. The learned 
Sessions Judge should have started pro¬ 
ceedings in accordance with S. 271, Ori. 
mmal P* C., by reading out the charges and 
asking the accused whether they pleaded 
gmlty or claimed to be tried. Instead of t hat 

20 A I R Mad 
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he at once decided not to proceed with the 
case as it was impossible to obtain suffici. 
ent European jurors in Hoshangabad and 
referred the case for the order of this Court 
though the question of empannelliDg a 
jury did not arise until the accused claimed 
to be tried. This Court ordered that the 
case should be tried by the Sessions Judge, 
Jubbulpore. On 2nd April before the 
Sessions Judge, Jubbulpore, Surajpal Singh 
claimed to be tried separately bub Sequeira 
again stated that he wished to be tried 
jointly with Zincke. The learned Sessions 
Judge held that Surajpal Singh had already 
made his choice and must adhere to that 
choice. An application in revision to this 
Court was rejected and that order is now 
final. It would, no doubt, have been open 
to Surajpal Singh not to apply in revision 
against that order but to take the matter 
up in appeal, but he did not adopt that 
course and he cannot now contest the vali. 
dity of this Court’s order rejecting bis 
claim for a separate trial. In any case we 
think that the decision was clearly correct. 
Under S. 285-A, Criminal P. C., it was legal 
to try Surajpal Singh and Zincke jointly, 
but there is this provision : 

If he (Zincke) requires to be tried in accordance 
with the provisions of S. 275 and is so tried, and 
if the other person accused (Surajpal Singh) 
requires to be tried separately, such other person 
shall be tried separately. 

The argument is that owing to the failure 
of the learned Sessions Judge, Hoshanga- 
bad, to start the trial there was no trial in 
progress when Surajpal Singh made his 
choice and that under S. 275, Criminal 
P. C., he had a right to defer making a 
choice until the first juror was called. In 
our opinion the words 'and is so tried’ 
mean if he is in fact so tried” or "if he is 
eventually so tried”, for unless Zincke was 
in fact tried in accordance with the provi¬ 
sions of 8. 275, Surajpal Singh’s ground for 
claiming a separate trial would disappear. 
When Surajpal Singh was asked he did not 
require to be tried separately, and therefore 
the joint trial was legal. 

It has also been contended that the jury 
was illegally constituted. After objections 
had been taken to several jurors the learned 
Sessions Judge summoned all the remain, 
ing jurors in the list except those connected 
with the railway or police department, to 
whom the accused apparently objected. 
Eventually on the day when the trial was 
due to start only two European jurors out 
of all those summoned were available. One 
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Hutchins, -who happened to be in the Court 
verandah, was called in and included in 
the jury. An objection was taken, presum. 
ably on behalf of Zincke, that he was not a 
European British subject, but the learned 
Sessions Judge after examining Hutchins 
came to the conclusion that he was a 
European British subject. The objection 
that he was not, was an objection under 
S. 278, Criminal P. C., either under Cl. (b) 
or CL (h), and the decision of the learned 
Sessions Judge on the point was final under 
S. 279 (l)- The procedure for empannelling 
a jury in such cases seems to be this. Where 
five jurors are required, the Court shall 
summon not less than ten under S. 326 (1), 
Criminal P. C., if more than 5 attend, 5 
jurors shall be chosen by lob from those 
attending under S. 276; if 5 only attend, 
those 5 shall form the jury (unless an objec. 
tion is taken to any one of them) as there 
is no reason why the drawing of lot should 
be insisted upon when only the required 
number is present: see 54 Cal 1026.® If 
less than the requisite number is present, 
then the deficiency may be made up by 
choosing jurors from such other persons as 
may be present in Court under Proviso 2 
to S. 276. The name of each juror is then 
called out under S. 277, and the accused is 
asked if he objects to be tried by such juror. 
The objections are then decided under Sec. 
278, and under S. 279 (l) the decision is 
final. If an objection is allowed, the place 
of such juror shall bo supplied by any other 
juror attending in obedience to a summons 
and chosen in the manner provided by 
S. 276 or, if there is no such other juror 
present, then by any other person present 
in the Court whose name is on the list of 
jurors or whom the Court considers a pro. 
per person to serve on the jury. It will be 
seen from the order sheet of 12th April 
1937 that the deficiency of one juror arose 
because a number of them had been object¬ 
ed to. Hutchins was therefore properly 
selected by the Court under S. 279 (2) and 
the jury was properly constituted. 

The learned counsel for the accused has 
not suggested that the sentences imposed 
are excessive and the learned Government 
advocate has not suggested that they are 
inadequate. The appeals of the three accused 
are therefore dismissed and their convic. 
tions and sentences are upheld. The appeals 
of the Provincial Government are allowed 

9. Bahamat Sheikh v. Emperor, (1927) 14 A I B 
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and Zincke and Sequeira will also he con. 
victed on the second and third charges of 
cheating under S. 420, I. P. C., each of 
them is sentenced to 9 months’ rigorous 
imprisonment for each offence of cheating, 
the sentences to run concurrently with the 
sentences imposed for the offence of con. 
spiracy. This judgment will also govern 
Criminal Appeals Nos. 235, 236, 277 and 
278 of 1937. 

v.b.b./r.K. Appeals dismissed. 
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Satwarao Nagorao Hatkar — 

Applicant. 

V. 

Kanbarao Bhagorao Hatkar — 

Non.applicant. 

Criminal Revn. No. 392 of 1937, Decided 
on 12th November 1937, from order of 
Addl. Sess. Judge, Amraoti, D/. 3rd August 
1937. 

Critninal P. C. (1898), S. 494—Withdrawal 
of cate — Reasons though not necessary are 
desirable—Prosecution having to incur expen¬ 
ses is not sufficient reason for withdrawing 
case when case is strong. 

Section 494 docs not prescribe that reasons in 
writing must be given, but it is obviously desir- 
able that reasons should be given in order to- 
enable the High Court to judge whether the 
withdrawal has been rightly made A I B 1922 
Gal 259 and AIR 1929 Cal 319, Bel. on. 

[P 335 0 IJ 

The reason that prosecution would involve a lot 
of expenditure is not sufficient for withdrawing & 
case when the case itself is not weak. [P 335 C 2) 


R. N. Padhye —for Applicant. 

B. T. Amlekar — for Non. applicant. 


Order.—The Additional District Judge, 
Yeotmal, as the result of a civil suit tried 
by him directed the prosecution of the 
non.applicant, Kanbarao, for forgery. The 
Prosecuting Inspector was ordered to con¬ 
duct the case and before any evidence was 
recorded he referred it to the District 
Magistrate suggesting that it should be 
withdrawn. The District Magistrate after 
consulting the Public Prosecutor evidently 
concurred. In the order sheet dated 10th 
May 1937, the learned Sub.DivisionaJ 


Magistrate writes : 

The ease is taken up today on receipt of D.S.P. a 
application for withdrawal of the case at the 
nstance of the D. M. For the reasons given In the 
ipplication I allow the withdrawal. The accuse 
s therefore dischareed under S. 494 (a). 


The only application which I can see on 
the record is one undated, by the Prosecut* 
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ing Inspector afc page 11 of the record. 
The grounds given are: 

It is apprehended that there would be unneces¬ 
sary expense to call handwriting experts on both 
Bides. Each of the experts would at least be 
coming twice before the finish of the case. 

It is doubtful Tvhether the expert will satisfacto¬ 
rily prove the signature as forged, as they would 
be giving contradictory opinions and also there is 
no real data to accept which of the opinions is true, 
as there are no inherent circumstances in the case 
justifying one view. 

Ordinarily this Court will not interfere 
•with the discretion given to the prosecution 
by S. 494, Criminal P. C., but it undoubt- 
edly has power to do so, and will do so, in 
special circumstances where the withdrawal 
appears to be manifestly improper. I do 
not lay stress on the fact that the Magis¬ 
trate has given no separate reasons for his 
order. He has evidently read and agreed 
with the reasons given by the Prosecuting 
Inspector. S. 494, Criminal P. C., itself 
does not prescribe that reasons in writing 
must be given, but it is obviously desirable 
that reasons should be given in order to 
enable the High Court to judge whether 
the withdrawal has been rightly made * 
48 Cal 1105^ and 56 Cal 1023.2 I also do 
not think that there was anything wrong 
in the Prosecuting Inspector consulting his 
superior officers before putting in his 
application. 

The present case however is a special one 
as the prosecution has been launched by an 
experienced Civil Judge after a full trial on 
the merits. The accused had an opportu¬ 
nity to appeal against the order for prose, 
cubion, bub apparently did nob do so. It 
seems to me that it would be allowing an 
undesirable precedent if such a prosecution 
were to be. unless for very cogent reasons, 
cut short by the prosecuting authorities. 
The learned Additional District Judge must 
have considered the question of the probabi. 
lity of a conviction, and his opinion was 
entitled to respect. The reasons given in 
the application for withdrawal do not appeal 
to me. It was held in 60 Cal 233^ that an 
opinion that the prosecution case is a weak 
one was not sufficient to justify the P ublic 
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Prosecutor in applying for its withdrawal 
and the Judge in consenting thereto. I see 
no pnma facie reason for thinking that the 
present case is weak, and the argument 
about the expense is not sound. Govern 
ment has got to face, and does face the 
spending of considerable sums in maintain, 
ing justice. Such an application at the 
instance of a private person is in order • 
56 Cal 10232 at page 1031. It is my ex! 
perience that forgery cases are unduly 
prevalent in Berar, and it is in the public 
interest that offenders should be brought 
to book in spite of the difficulties and 
expense necessarily involved in such trials. 
If the case is thought to be beyond the 
capacity of the Prosecuting Inspector, then 
the services of the Public Prosecutor should 
be secured. I allow the application, set aside 
the order of discharge, and direct that the 
case be proceeded with. 

b.d./r.k. Application allowed. 
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FULL BENCH 

Stone C. J., Vivian Bose 
AND Digby JJ. 

Asaram and oiAcrs—Appellants. 

V. 

Ludheshwar and oiAers—Respondents. 

Second Appeal No. 420 of 1933, Decided 
on 25th October 1937, from Appellate- 
decree of Addl. Dist. Judge, Bhaudara. D/. 
7th August 1933. 

(a) Hindu Law—Alienation— Illegal transfer 
by adult members — Minor members attacking 
**'®^*^^*^ “'Collusion between adult and minor 
^mbers—Careful scrutiny is necessary (Per 
Stone C. J*. and Vivian Bose J,), 

A case which bears all the signs of collusion 
between the adult members of the family who are 
accused of being parties to the illegal transfer of 
family property and the minor members who 
appear as innocent plaintiffs not in pari delicto 
either with the vendor or the purebasor and attack¬ 
ing the transfer, calls for careful scrutiny \ A I li 
2934 P C 55, RcL on. [P 338 C 1] 

(b) Co P. Tenancy Act (1 of 1920)^ S. 49 — 
Object of—Protection of land working classes 
from being landless—Alienation of sir ineffec* 
live if requisite permission is not obtained — 
Safeguards should be maintained etfectively *— 
Collusive actions to defraud alienees for con¬ 
sideration should also be checked — Transfer 
of sir is not illegal but arrangement to evade 
provisions of Act is illegal- 

Per Stone C. J*- It is the policy of the law to 
prevent the land-working classes being driven into 
the state of landless proletariates so far as may be, 
and accordingly it is provided by S* 49, 0. P. Ten¬ 
ancy Act that alienation of sir land, that Is home 
farm land in cultivation, shall be inefleotive unless 
the sanotloD of appropriate official has first been 
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obtained. It is oi the utmost importance that this 
safeguard should be maintained in full force and 
effect. It is likewise desirable that collusive actions 
having as their real object to defraud alienees who 
have given consideration should fail. [P338 Cl,2] 

Per Vivian Bose J. — The anxiety of the Legis. 
laturc to protect this class is so great that S.49(2) 
of the Act prohibits registration of any document 
which does not reserve "the right of occupancy 
specified in sub-s. (1)”. The object of this prohi¬ 
bition is clearly to bring to the notice of the parties 
exactly what their bargain amounts to under the 
law and if they have understood the position 
aright to enable them to amend their document so 
as to make their meaning clear beyond all possi- 
bility of doubt, and if not, theu to let them realize 
that they have entered into a transaction one of 
whose objects is prohibited by law. The illegal part 
of tho transaction is not the sale of the sir but the 
arrangement or device which attempts to evade the 
provisions of the Act. [P 343 C 1, 2] 

Per Digbij J. —Where a surrender and a sale 
deed of proprietary right are both executed on the 
same date and it has been arranged to make the 
surrender before the sale deed is executed, the sur- 
render deed is the execution of "device which is 
void and illegal" : Case law discussed. 

(P 353 C 1) 

(c) Limitation—Cause of action and not relief 
determines limitation (Per Stone C. J.). 

In considering whether a particular remedy is 
barred one looks not at the relief given but at the 
cause of action, that is, at the necessary allegations 
which have to be made and found before the relief 
sought can be given. [P 889 0 1] 

(d) C. P, Tenancy Act (I of 1920), S. 49— 
Surrender — Surrender found illegal — Surren* 
deree holds land burdened with obligation in 
nature of trust for benefit of surrenderor—Suit 
to set aside surrender — Parties can be put in 
their proper position (Per Stone C. J., and Vivian 
Bose J.). 

Where a person sells his proprietary rights in 
a village and then surrenders bis holding of sir 
lands in which be has acquired occupancy rights, 
and the surrender was Illegal, the surrenderee bolds 
the surrendered land for the benefit of surrenderor 
— a cestui que trust — because surrenderee is sup- 
posed to hold the lands burdened with an obligation 
in the nature of trust. In a suit to set aside the 
surrender Court can not only declare the surren¬ 
deree as a sort of trustee but can place the parties 
in the position they ought to be : A J A 1916 
PC 69 and (1907) 1 Ck 300, Bel. on. 

CP 389 C 1, 2] 

(e) Pleadings—Illegality not pleaded — Court 
can take notice but should be slow in drawing 
inferences of illegality (Per Sfone C. J., and 
Vivian Bose J.). 

A Court can, and must, take notice of an ill^a- 
lity which emerges in the course of a case although 
not pleaded. But a Court should be very slow to 
do so and should not go out of its way to assume 
facts or draw inferences from facts capable of 
another construction to tend to the conclusion 
that there has been illegality of so grave a nature 
neither pleaded nor raised by the issues. It should 
be still more hesitant if the suit appears collusive. 

[P 841 Cl, 2] 

Evidence—Contract reduced to writing — 
Oral evidence of change of terms of contract 



not admissible — Parties however can show that 
writing was not real contract. 

Per Vivian Bose J. — All that S, 92, Evidence 
Act excludes is oral evidence to contradict, vary, 
add to or subtract from the terms of a contract 
which has been reduced to writing. It does notpre- 
clude a party from showing that the writing was 
not really the contract between the parties but was 
only a fictitious or colourable device which cloaked 
something else. Benami transactions afford a com¬ 
mon illustration of this rule. In any case it is 
always permissible to look to the surrounding cir. 
cumstances to see in what manner the language of 
a document was related to existing facts: A f 51924 
P C 226 and AIR 1916 P C 59. Eel. on. [P 342 01] 

Per Dighy J. — Though the contract is appar¬ 
ently valid in form or matter, extrinsic evidence 
is always admissible in variance of or in addition 
to the contract to show that the transaction is 
illegal and therefore void, even in the case of a 
covenant or contract under seal. [P 353 0 1) 

(g) Pleading — Mofussil pleadings should not 
be strictly construed—Point taken in substance 
properly understood and tried—Court must not 
throw out good claim only on that point (Per 
Vivian Bose J.). 

Pleadings in the mofussil are not to be con* 
strued too strictly and while one cannot allow 
unlimited license, if a point has been taken in sub¬ 
stance and has been properly understood and pro¬ 
perly tried, then an Appellate Court would not be 
warranted in throwing out an otherwise good claim 
on that ground alone : A I R 1934 P ClSO; AIR 
1915 P C 89 and AIR 1916 Nag 84, Bel. on. 

[F 342 0 2] 

(h) Contract—Two separate objects and sepa¬ 
rate considerations — One object legal while 
other illegal — Court must give effect to lawful 
and reject unlawful (Per Vivian Bose J.). 

Where a transaction consists of two separate 
considerations for two severable objects consisting 
of legal and illegal parts in which the lawful is 
separable from unlawful, it is always possible to 
give effect to the lawful and reject the unlawful; 
in fact that is what the Courts are bound to do 
unless the whole transaction is prohibited by 
statute or unless it involves serious moral turpi¬ 
tude or is otherwise against public policy : Al B 
1931 Nag 6 and AIR 1925 Nag 302, Bel. on. 

[P 343 0 2] 

(i) Restitution — Contract being illegal —* 
Goods delivered in pursuance cannot be reco¬ 
vered — Exception to general rule — Contracts 
made illegal by statute for protecting particular 
class of persons — In sucb contracts restitution 
can be ordered—Basis for general rule of refus¬ 
ing restitution (Per Vivian Bose J.). 

When a contract is void for illegality as opposed 
to being merely nugatory, money paid or goods 
delivered in pursuance of it cannot ordinarily be 
recovered unless it is still executory because of the 
maxim ex turpi causa non oritar actio : in fact 
the test of illegality Is the applicability of maxim. 
But there are several exceptions to this rule, one of 
which is where the contract is made illegal by 
statute with the object of protecting a particular 
class of persons in which case restitution can be 
ordered : (1690) 24 Q B D 748 ; (1893) 8 Ch 
154; (1907) 1 Ch 300 and A I B 1916 Cal 1S6, 
Bel. on; AIR 1925 Nag 302, Dissent. _ 

[P 344 0 11 
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The refusal to direct restitution is not founded 
on any section of the Oontraot Act but is because 
of the matters like public policy, ex turpi causa, 
tti pari delicto and the like. (p 344 c 2 ] 

f (j) Contract Act (1872), S. 65 — AppUca- 
bility to contracts void ab initio and void sub¬ 
sequently. 

Per Vivian Bose J, — 8 . 65 applies to agree¬ 
ments which have been void from their inception 
as well as to contracts which became void subse¬ 
quent to their making: AIR 1927 Nag 116, held 
no longer good law in view of A I li 1922 P C 

^<^3. [p 344 Q 2 ] 

Per JDigby J. — S. 66 , Contract Act, does apply 
to agreements which are void by reason of ille- 
gality: Case law referred. (P 355 C 2] 

(k) Contract—Statute making contract void— 
Suit to set aside—Equities can be worked out— 
Question of limitation and court*fee does not 

«rise (Per Vivian Bose J.), 

When the contract is void because prohibited by 
statute the Court has power to work out the equi¬ 
ties and place the parties upon terms. No question 
of limitation arises, that is to say. in connexion 
with the Court’s powers to place the parties upon 
terms if the suit is otherwise good, nor does any 
■question of court-fees : A I li 1923 P C 169, 

[P 344 C 2] 

(l) Trust—Trustee or person holding position 
of quasi trustee cannot set up adverse title until 
discharged of office of trusteeship (Per Vivian 
Bose J.). 

No person who has accepted the position of 
trustee or of quasi trustee and has acquired pro¬ 
perty in that capacity can be permitted to assert 
an adverse title on his own behalf until he has 
obtained a proper discharge from the trust with 
which he has clothed himself ; 34 Mad 25? 
Applied. [p 340 Q ij 

voidable and void 
— Difference between explained — Claim for 
ireslilution-Art. 91, Lim. Act does not apply- 
Addition of ancillary relief will not change 
position-Transection embodied in two instru- 

kl I restitution with reference to 

separable legal part — Article 142, Lim. Act 

applies (Per Vivian Bose ,/■.). 

difference between an instru- 

beginning. In the former the right under 

it *8 avoided and 
therefore restoration of property handed over in 

ment “isvAii^ ** ^ ®*aimed until theinstru- 

contract 

evec came into being and so the rights of tha 

Thert*iB“ *ndependontly of the deed. 

never tA V® ‘bat which 

1 ^® ®J® ‘be law and so the sub- 
staotial relief claimed would not be governed by 

f’ °an the mere addition of an ancillary 
relief for canoellatlon which need never have been 
olalmed make any difference: 3 S Cal 55 i • a 1 u 
1914 Nag 76 ; A I B 1028 A11267 :16 mALi^^ 

^37 (PO),Rel.on, (P 846 O 2] 

These obMrvations a^ly equally whether the 
traDsaotlon is embodied in one instrument or two. 

II the legal parte can be eeparated from the Ulenl. 
then the lelief of raetltatlon in reepect of the bad 
1986 N/48 A 44 
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is not governed by Art. 91. If they oannot. even 
then Art apply, for the only differ¬ 

ence is that the whole would be bad and so void 

that“‘fhA Pj oaly a part, nor can the fact 

^at the other side can elect in such a case to 
make restitution m respect of the bad and keen 
the good without altering the consideration make 
any difference. It is Arc. 142 that applies to such 
a case : A I R 1931 P C 196, Distijig. [P 345 q g. 

P 347 C IJ 

J (n) C, P. Tenancy Act (1 of 1920), S. 49 

Surrender—Suit to set aside illegal surrender 

Surrenderee holding as quasi trustee —Limi- 

governed by Tenancy Act— 
142, Limitation Act applies. 

(Per Slone G. J. and Vti ian Bose J .).—In a 
suit to set aside surrender which was found to be 
Illegal on account of its being part of a tranaac- 
• which was against the provisions of 8. 49 it 
18 not Sch. 2, Art. 1, Tenancy Act that applies’ to 
determine limitation but it is Limitation Act that 
governs such suit. As the surrenderee holds land 
as a quasi trustee, he cannot set up a title adverse 
to the cestui que trust and hence it is Art. 142 and 

will govern the suit : 35 Cal 
551 (PC) and AIR 1931 P C 196. Discussed. 

[P 346 C 1 ; P 3.18 C 13 

{Pet Digliy J. contra).— Such a case is a clear 

ffom possession and it is Art. 1 
of bch 2, C. P. Tenancy Act that will govern limi- 
tation and not any Article of the Limitation Act: 

^^pltiincd; AIR 1931 p Q 
196, Disling. (p 357 q g] 

(o) C. P. Tenancy Act (1 of 1920), Sch. 2, 
Art. 1 — Intention — Securing freedom from 
dispute — Attaining quick finality in revenue 
record {Pet Digby J.). 

The intention of the C. P. Tenancy Act is evi- 
dently to secure freedom from the disputes regard¬ 
ing tenancy land, and set some short time limit 
to claims stirred up in villages, and to attain 
quick finality in the revenue records. [P 358 C Ij 

(p) C. P. Tenancy Act (1 of 1920), Ss. 12,89 

Transfer in S. 12 does not include surren¬ 
der (Per Stone C. J".). 

•Transfet’ in S. 12 does not include the ‘surren¬ 
der’ referred to in 8 . 89. [P 339 C 2 ; P 340 0 1] 

Dr. Sir Hari Singh Gour, M. B. Kin- 
khede and A. B. Kulkarni — for 
Appellants. 

M. B. Bobde — for Respondents 1 to 4. 

Stone C. J. —This appeal raises a point 
of some importance under the Central Pro- 
vinoes Tenancy Act. Other questions also 
arise. The relevant facts can be shortly 
stated. There are five plaintiffs and three 
defendants. Plaintiff 1 is the next friend 
of plaintiffs 2 to 5. Plaintiffs 2 and 3 are 
the minor sons and plaintiff 1 is a major 
son of defendant 2; plaintiffs 4 and 6 are 
the minor sons of defendant 3. Plaintiffs 
and defendants 2 and 3 form a joint Hindu 
family. That family was indebted and bad 
numerous decrees against them in favour 
of defendant 1. Those decrees were satis¬ 
fied by the transaction impugned in this 
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action, and as further consideration defend, 
ant 1 expended money in obtaining a lease 
of land in favour of the minors. The action 
is to set aside the resulting transfer and 
surrender on the ground of illegality with- 
out in any way restoring to defendant 1 
his rights under the decree or his money. 
The illegality is said, in argument, to con. 
sist in a manceuvre whereby defendants 2 
and 3 agreed with defendant 1 to evade 
the law by alienating sir land without 
obtaining the requisite sanction. The mode 
whereby this was to be achieved was to 
sell the family share (a four annas’ share) 
in a village wherein the family had sir 
rights excepting the sir rights and then, 
the vendors being thus, it is said, put in 
the position of occupancy tenants, to sur. 
render the occupancy tenancy. The whole, 
it is said, was one transaction, agreement, 
sale deed, and surrender deed all being 
approximately of the same date and the 
transfers of exactly the same date, namely 
14th April 1923. 

It will be observed that this is a suit 
brought by sons impugning the acts of 
their fathers, as it is now said in argu. 
ment, on the ground of illegality. The 
fathers have not gone into the box to give 
the Court the benedt of their evidence ; 
the transaction attacked had as one result 
the release of the family from a load of 
debt and the gain by the family of a valu- 
able lease in another village. The result, if 
the suit succeeds, will be that the family 
will gain all these advantages and still 
retain their property as before. It is the 
sort of. case which bears all the signs of 
collusion between the adult members of the 
family who are accused of being parties to 
the illegality and the minor members who 
appear as innocent plaintiffs not in pari 
delicto either with the vendors or the pur. 
chaser. Such a case calls for careful scru¬ 
tiny : see 56 All 123* at pp. 130 and 131. 
On the other hand it is the policy of the 
law to prevent the land.working classes 
being driven into the state of landless pro. 
letariat so far as may be, and accordingly 
it is provided by S. 49, Central Provinces 
Tenancy Act that alienations of sir land, 
that is home farm land in cultivation, shall 
be ineffective unless the sanction of the 
appropriate official has first been obtained. 
As this section is the one under considera¬ 
tion, it is desirable to reproduce it in 
extenso. It runs as follows : _ 

1. JagaDDath v. Shri Nath, (1934) 21 A 1 R P 0 

55=147 10 903=56 All 123=61 lA 150 (PC). 


(1) Notwithstanding any contract to the con- 

trary, and, save where sanction has been given in 
accordance with the provisions of this Act. a pro¬ 
prietor, who temporarily or permanently loses, 
whether under a decree or order of a Civil Court 
or a transfer or otherwise, his right to occupy any 
portion of his sir land as a proprietor, shall, at the 
date of such loss, become an occupancy tenant of 
such sir land, and any tenancy right granted by 
him in such sir land for a period exceeding five 
years, without the sanction of a Revenue Officer, 
shall thereupon lap.se. ’ 

(2) Notwithstanding anything contained in the 
Registration Act, 1908, no officer empowered to 
register documents thereunder shall admit to 
registration any document which purports to 
transfer the rights of a proprietor in his sir land, 
without reservation of the right of occupancy 
specified in sub-s. (1), or to grant tenancy rights 
in sir land for a period exceeding five years, or to 
be an agreement for such tr.msfer or grant, unless 
sanction to such transfer or grant has been 
endorsed on the document in such manner and 
by such authority as may be prescribed by rules 
made under S. 109. 

(3) Nothing in this section shall affect rights 
under any document duly registered before 21st 
October 1898, aod on any transfer being made, 
decreed, or ordered in pursuance of such document, 
the rights of the transferee to occupy and cultivate 
such sir land shall accrue. 

(4) Nothing in this section shall apply to land 
in the Sambalpur territory recorded as bbogra in 
the Record of Rights of the current settlement. 

(5) Nothing in this section shall apply to a 
lease, for a term not exceeding the term of settle¬ 
ment. of^ a village of any estate to which the 
Commissioner may declare this sub>sectioD appli¬ 
cable, 

(6) Nothing in this section shall affect any loss 
of possession of any sir land in the course of a 
partition. 

I regard it of the utmost importance that 
this safeguard should be maintained in full 
force and effect. I regard it as desirable 
that collusive actions having as their real 
object to defraud alienees who have given 
consideration should fail. The diflSculty 
lies in achieving both ends in this case. 
Before coming to the main point it ia 
desirable to put on one side the question 
raised as to limitation. It is said that here 
Sch. 2, Art. 1, Tenancy Act, applies. That 
provides as follows ; 

For possession of a holding by a person claim¬ 
ing to be a tenant from which be has been dis¬ 
possessed or excluded from possession by any 
person — “Two years” from the date of disposses¬ 
sion or exclusion. 

Though plaintiffs 2 to 5 are minors, that 
does not extend the time, it is said, because 
of S. 104, Tenancy Act, which provides as 
follows: 

(1) The suits and applications specified in Sob. 2 
annexed to this Act shall be instituted and made 
within the time prescribed in that Sohednle for 
them respectively ; and every such suit instituted 
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and application made after the period of limitation 
so prescribed shall be dismissed. 

(2) Any suit which would be barred under 
sub-s. (1) may be instituted within one year next 
after the commencement of this Act. or within 
the period of limitation previously in force, which¬ 
ever period expires first. 

(3) If the payment of any rent has been sus¬ 
pended under S. 65. the period of suspension shall 
be excluded in the computation of the period of 
limitation prescribed for a suit for the recovery of 
such rent. 

(4) Subject to the provisions of sub-s. (1), the 
provisions of the Limitation Act. 1908 with the 
exception of Ss. 6, 7. 19 and 20 thereof shall 
apply to suits and applications under this Act. 

That excludes S. 6 , Lim. Act which is 
the section extending the time in case of 
persons under a legal disability. But it is 
said, that is a section which ought very 
strictly to be construed and one which 
relates only to suits and applications 
under this Act.” It is added that this is 
not a suit under the Tenancy Act but is a 
suit seeking to set aside two alienations, (l) 
a sale deed and ( 2 ) a surrender on the 
ground that they are illegal and contrary 
to law.” On the other hand, S. 29, Lim. 
Act has to be borne in mind. In consider, 
ing whether a particular remedy is barred, 
one looks not at the relief given bub at the 
cause of action, that is at the necessary 
allegations which have to be made and 
found before the relief sought can be given. 
In very many cases each falling under a 
different Article in the Schedule to the 
Limitation Act, the same remedy is ob¬ 
tained, e.g* a decree for a sum of money. 
All the attacks expressly pleaded failed, 
course of the case an infraction 
of 8 . 49, Tenancy Act emerged. Whether 
pleaded or not the Court has to take notice 
of that illegality. The result is that defen. 
danb 1 has to be declared a quasi trustee. 
Are we to stop there leaving the parties to 
start a new litigation on that basis, or can 
we settle the matter once and for all in 
his litigation? I think that we can dispose 
of the matter fairly in this suit. Illegality 
being established, even though not pleaded, 
it follows that the surrenderees have to be 
placed in the position of quasi trustees, 
ibe position being reached, the Court must 
declare that the surrender being illegal, the 
persons in possession under it hold as 
quasi trustees, that such quasi trust should 
be determined and that defendants do 
relinquish possession on terms that are 
equitable and that have the effect of res¬ 
toring as nearly as may be the status quo. 

Though that result is similar in effect to 
that which a tenant would obtain if he 
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sued a landlord who had wrongly dis 
possessed him in that in both cases the 
plaintiff gets possession, the two causes of 
action are entirely different. The decree 
which results in the plaintiff getting posses, 
sion is not directed against the defendant 
as a person dispossessing , but as a person 
in the position of a trustee holding for 
his cestui que trust which trust is being 
determined. I have deliberately put the 
matter as broadly as possible. How differ¬ 
ent such a cause of action is from the kind 
envisaged by Sch. 1 , Central Provinces 
Tenancy Act is apparent from a perusal of 
u Trusts Act. That section ]usfci 6 e 9 
the Court s treating the surrenderees in 
this case as burdened with an obligation 
m the nature of a trust (S. 80). The 
surrenderees have therefore in the eye of 
the law ever since the illegal surrender, 
been holding this property for the benefit 
of the surrenderors as quasi trustees. But 
the Court does not stop at declaring them 
quasi trustees. It can and should make all 
necessary orders that will place the parties 
in the position they ought to be in, viz. 
the plaintiffs’ families through their respeoJ 
tive managers will be in possession as 
occupancy tenants. 

The next question is as to the maintain, 
ability of the suit. This branch of the 
argument rests upon Ss. 12, 13, 49 and 
105 of the Tenancy Act. It is said that 
S. 12 states the powers of transfers, S. 49 
imposes restrictions upon transfer, Sec. 13 
gives the remedy if the provisions imposing 
restrictions are violated and this remedy is 
by S. 105, one which lies before a Pevenue 
OfiBcer and not before a Civil Court whose 
jurisdiction is excluded. This argument 
proceeds on the assumption that a surren. 
der under S. 89 of the Tenancy Act is a 
transfer within S. 12, for, it is only the 
surrender that falls within the powers con¬ 
ferred by 8 . 12 or the provisions of 8 . 13 
both sections being concerned with transfer 
by an “occupancy tenant.” Here the alie- 
nations were two ( 1 ) a sale deed by proprie¬ 
tors, and ( 2 ) a surrender by occupancy 
tenants. The sale transfer does not come 
under S. 12, for that limits the power of an 
occupancy tenant. It does not confer rights; 
it restricts rights of transfer. These res- 
triotions are imposed where the transferor 
is an occupancy tenant. It does not apply 
where the transferor is a proprietor. 

It makes it impossible to give any fair 
oonstmotion to 8 . 89 if one holds that 
“transfer” in 8.12 inoludee the “sarrender” 
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referred to in S. 89. It is not of course 
sufficient, in order to take a case out of 
S. 12, to call the transaction a surrender, 
if in point of fact it is a transfer, and this 
we understand to be the ratio decidendi of 
31 N L E Sup 96.^ There the transaction 
resulted in the tenancy right being alien¬ 
ated to a co-sharer who was not the 
lambardar. The alienation was called a 
surrender but in fact it was a transfer; the 
tenant did not surrender to the person 
standing in the position of his landlord, 
but transferred to a co-sharer. In the 
present case the tenants purported to sur¬ 
render to their landlord and the transaction 
must be treated as a surrender under the 
provisions of S. 89, not as a transfer under 
the provisions of S. 12. It follows that 
S. 13 does not apply and the jurisdiction 
of a Civil Court is not ousted. That leaves 
the main question outstanding. It should 
be noted that there is here an appeal and 
a cross-appeal. The lower Appellate Court 
has held that the sale is valid and binding 
and that the surrender is not. The only 
fragment of the cross-appeal pressed is 
that found in paras. 13 and 14 of the cross- 
objections. It is said not only the surrender 
but also the sale should have been set 
aside, both being part of one transaction. 
It is to be observed that the ground on 
which it is said, in the cross.objections, 
that the sale should be set aside is that the 
sale was a void, not an illegal, transaction: 
see page 164 of the Paper Book. If the 
issues are referred to, it will be found that 
the only issue which raises the question 
whether the sale deed is binding is Issue 
(9); the only issues which challenge the 
surrender are Issues (10) as read with 
(ll). Issue (9) challenges the sale on the 
ground of lack of consideration, the decrees 
paid off being, it is said, in respect of suits 
in which the minors were not parties and 
in respect of debts not binding on the 
minors. These are points not now in 
dispute. Issue (lO) raises the questions : 

(a) ^Ybether the lands described in para. 10 of 
the plaint were sir and khudkasht at the time 
when defendants 2 and 3 executed and registered 
a surrender deed in respect of it ? (b) Whether 
they executed the surrender deed before or after 
the sale deed of the same date ? 

It is now important to note how the rest 
of the issue is framed. It will make for 
clearness to express the sense. Alternative 
attacks are made according as it is found 

2. Kaohaiya Kunbi v. Sitaram Kunbi, (1936) 23 
AIR Nag 18=169 I 0 862=31 N L R 
Sup 96. 
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that it was (a) before or (b) after. If 
"before,” then the issue is raised : “Is the 
transfer by surrender of sir and khudkasht 
land valid and approved by the Tenancy 
Act ?” If “after”, then tbe issue is : "is the 
plaintiff’s claim within two years from the 
time defendant 1 entered into possession 
of these lands in pursuance of the sur¬ 
render deed ?” Issue 11 raises a question 
whether defendants 2 and 3 had not become 
occupancy tenants under an earlier aliena¬ 
tion. That earlier alienation has been held 
to be nominal and of no effect and that 
conclusion is not contested. It does not 
carry the matter any further though it 
shows tbe kind of persons defendants 2 and 
3 are. The materiality of that issue is to 
be found in tbe fact that it was clearly 
perceived that there is a vast difference 
between purporting to surrender before you 
have become a tenant and surrendering 
after you have become a tenant. What the 
plaintiffs were here saying was that tbe 
surrender was before the sale and so 39 All 
173^ applies. The answer that was being 
made to that was : even before tbe sale by 
defendants 2 and 3 to defendant 1, defen¬ 
dants 2 and 3 were occupancy tenants 
because they had sold to a third party 
before. No, say defendants 2 and 3, through 
the mouths of their children, that was a 
feigned transaction ; it had no effect there¬ 
fore, we were not, before the sale, occu¬ 
pancy tenants, and therefore, as we say tbe 
surrender was before tbe sale, the surrender 
is void. The only allegation of illegality 
(apart from allegations that the mortgages 
which resulted in decrees which were 
satished by tbe transfers were illegal) 
touching the sale transaction is to be found 
in para. 9 of tbe plaint in the following 
terms : 

The debt mentioned in this sale deed was not 
genuine. Due to the said same, this sale deed 
being against the law is illegal. 

As regards the surrender, referred to in 
the plaint as a rajinama, the allegation of 
illegality is contained in para. 10. The 
substance of that allegation is that the sur¬ 
render was registered before the sale deed 
was registered and therefore was contrary 
to the Tenancy Act. This allegation was 
evidently founded on the view, now decided 
by their Lordships of the Privy Council 
to bo wrong, that a transfer dates from 
r egistration. Thus the allegation raised in 

3. Moti Chand v. Ikram-Ullah Khan, ( 1916 ) 3 
A I R P 0 69=39 I 0 464=89 AU 173=44 
I A 64 (P C). 
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substance the same point as the issue, 
namely that the surrender being before 
the sale, it was by persons not tenants and 
therefore inoperative. The prayer is simply 
for possession ; there is no claim for a 
declaration that the transfer or surrender 
was illegal or void; there is no prayer that 
they or either of them should be delivered 
up to be cancelled; there is no allegation 
that they sprang out of an illegal scheme 
to circumvent the Tenancy Act. Possession 
is not sought on the ground that defendant 
1 is a quasi trustee or that the quasi trust 
should he determined. This result however 
follows as a matter of law from facts that 
have been proved by evidence admissible 
under the allegations and issues in the 
case. It is to be noted that the subject- 
matter of the surrender is said to be sir 
and khudkast land and from the order 
dated 28th January 1929 this khudkast, 
after surrender, is stated to have "ripened 
into sir land". Nothing was made of this 
in argument before us. In the written 
statement para. 8 (a), it is stated that the 
subject-matter of the surrender was neither 
sir nor khudkasht land but was occupancy 
land and accordingly the surrender was 
not illegal. In the plaintiffs’ reply (which, 
as BO often happens, is not a reply so much 
as a re. statement of old and a statement 
of new allegations) the attack on the sale 
deed^ is restricted to an attack upon the 
consideration given for the transfer (see 
paras. 9 and 10) and upon the allegation 
that if there was consideration "it was not 
for the benefit of the minors or for legal 
necessity . There is no further attack on 
the surrender. 

In a suit of this kind and one bearing 
the marks of collusion, and consequently 
one in which the allegations and the evi¬ 
dence tendered by the plaintiffs have to be 
scrutinized somewhat closely, it has been 
found that there is some illegality which 
vitiates the surrender. If the judgment 
appealed from U upheld, it follows that the 
plaintiffs (as originally constituted) get 
back the subject-matter of the surrender, 
and the transferee is left without the land 
and without his debts which have long 
since been time.barred. That is not a satis¬ 
factory result. The question is: Does the 
law compel not merely the avoidance but 
the avoidance for an illegality of a nature 
which prevents any order of restitution of 
the whole or the part ? A Court can and 
must take notice of an illegality which 
emerges in the course of a case although 


not pleaded. But a Court should be very 
slow to do so and should not go out of its 
way to assume facts or draw inferences 
from facts capable of another construction! 
to tend to the conclusion that there has 
been illegality of so grave a nature neither 
pleaded nor raised by the issues. It should 
be still more hesitant if the suit appears 
collusive. In this case, pursuant to 39 All 
173,* I find it impossible to uphold the 
surrender. There have here emerged facta 
indistinguishable from those present in 39 
All 173,* from which the Court must infer 
that the transaction falls within the mis¬ 
chief struck at by S. 49, C. P. Tenancy Act. 
The result will not be to make the whole 
transaction void or illegal. Applying S. 49 
has the result of making the surrender 
inoperative making the surrenderees quasi 
trustees, and making it just and equitable 
now to direct that the quasi trust shall 
determine, the family be restored to pos¬ 
session on the terms that they repay to 
defendant 1 the amount they have gained. 

This is a case of illegality created by a 
statute for the protection of a particular 
class to which the plaintiffs belong. In such 
a case the member of the class when rely, 
ing on the statute can be put upon terms 
to give up all benefit obtained under the 
impugned transaction: see(1907) 1 Ch 300.* 
The effect of applying the appropriate 
remedy is to restore these families to the 
position they would have been in, so far as 
possible, had there been no surrender. That 
can best be done if defendants 2 and 3 are 
transposed as plaintiffs. They are trans- 
posed accordingly. The remedy must be 
given on terms, viz. that the plaintiffs (i. e. 
the plaintiffs who sued together with the 
transposed plaintiffs) must return what 
they got under the surrender. The surren- 
der is declared void and defendant 1 is 
declared a quasi trustee of the subject, 
matter. The quasi trust is determined and 
it is directed that the surrenderors be 
placed in possession of the sir land on the 
following payment being made by the 
plaintiffs. There shall be paid to defen- 
dant 1 the sum of Bs. 7267.3.10. Neither 
interest nor damages are fairly due in the 
circumstances. The plaintiffs’ claim, so far 
as the subject-matter of the sale deed is 
concerned, is dismissed ; so far as the sub¬ 
ject-matter of the surrender is concerned, 
subject to the payment of the sum of 

4. Lodge ▼. National Union Investment CSo. Ltd. 

(1907) 1 Ch 800=76 L J Ch 187=96 L T 801 

=38 TLB 167. 
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Bs. 7267-3.10, possession in occupancy right 
is decreed. Each side will bear its own 
costs throughout including appeal and 
cross.objections. 

Bose J. —I have bad the advantage of 
reading the judgment of my learned brother 
Digby J. I regret I am unable to accept his 
conclusions and so am writing a separate 
judgment. I agree that the two deeds of 
sale and surrender must be regarded as 
colourable and that when one looks behind 
them to the real transaction which the 
parties intended to effect we find that they 
tried (l) to effect a sale of the entire rights 
which the transferor possessed in the pro¬ 
perty transferred, that is to say, of both 
the proprietary rights as w'ell as the ez- 
proprietary tenancy rights in the sir, or to 
use colloquial language, the cultivating 
rights in the sir, and (2) that they deli¬ 
berately separated the considerations for 
these two different objects. It was argued 
that the Court is powerless to look behind 
a transaction which has been reduced to 
writing and determine its real nature. It 
was said that S. 92, Evidence Act, bars the 
way and a number of Privy Council deci. 
aions were cited which are supposed to 
support this proposition. 53 Bom 230® is 
typical of that group. It is enough to say 
that their Lordships of the Privy Council 
decided otherwise in 39 All 173,* a case 
which I find it impossible to distinguish from 
the present. All that S. 92 excludes is oral 
evidence to contradict, vary, add to or sub¬ 
tract from the terms of a contract which 
has been reduced to writing. It does not 
preclude a party from showing that the 
writing was not really the contract between 
the parties but was only a fictitious or 
colourable device which cloaked something 
else. Benami transactions which have been 
upheld by the Judicial Committee on nume¬ 
rous occasions afford a common illustration 
of this rule. In any case it is always per. 
missible to look to the surrounding circum. 
stances to see in what manner the language 
of a document was related to existing facts : 
47 Mad 729® at p. 738. When we do that, 
we find that before the sale there was 
already an agreement to surrender the 
occupancy rights soon after the sale had 
been effected, which is exactly what 39 All 

6. BomanJ Ardeshir v. Secretary of State, (1929) 
16 A 1 R P C 34=114 10 1=63 Bom 230=56 
I A 61 (P 0). 

6. Narasingerji v. Parthasaradhi Rayanim Gatu, 
(1924) 11 AIR PC 226=82 I 0 993=47 
Mad 729=51 I A 305 (P 0). 


173 strikes at. The documents themselves 

afford intrinsic indication of this. The sale 
deed, which it is said, was executed first, 
speaks of the sale having been effected 
after getting the mortgage rights in mauza 
Dongargaon relinquished.” This village 
was not sold nor had the amount of the 
decree obtained against it anything to do 
with the sale consideration. It related 
exclusively to the deed of surrender. The 
only possible explanation then is that the 
deeds were colourable and that the real 
transaction was what I have stated above. 

Of course whether the writing was the 
real agreement between the parties or was 
only colourable is naturally a question of 
fact which must be decided afresh each 
time it arises. In the case before us there 
is a concurrent finding by two Courts that 
the two documents here are colourable and 
that the real transaction between the par. 
ties was what I have just described : at 
least that is the substance of the decisions 
though the learned Judges have not used 
quite the same language. I am not impres¬ 
sed with the objection that this matter was 
not pleaded. The plaintiffs did say that the 
two transactions offended against the pro. 
visions of the Tenancy Act and so were 
illegal. It is true that they advanced other 
grounds as well but none of them are 
covered by the provisions of the Tenancy 
Act. On the facts alleged this is the only 
ground on which the matter could fall 
within the purview of that Act. It was so 
understood by both the lower Courts and 
I have no doubt was similarly interpreted 
by the parties themselves. It is significant 
that this objection to the sufficiency of the 
plea is not to be found in the voluminous 
grounds of appeal which have been filed 
here. It has repeatedly been held that 
pleadings in the mofussil are not to be con- 
strued too strictly and while I am not pro. 
pared to allow unlimited license, if a point 
has been taken in substance and has been 
properly understood and properly tried, 
then I do not think an Appellate Court 
would be warranted in throwing out an 
otherwise good claim on that ground alone:' 
see 9 Luck 178^ at p. 184, 20 C W N 297* 
a t p. 303 and 12 N L R 90® at p. 93. 

7. Someshwar Dutt v. Tirbhawan Dutt, (1934) 

21 A I R P C 130=149 I 0 480=611 A 224= 

9 Luck 178 (P 0). 

8. Haji Umet Abdul Rahiman v. Gustadji Muu- 

oherji Cooper, (1915) 2 A I R P 0 89=34 I C 
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I am satisfied that no injustice is being 
done to the contesting defendant here 
because the lower Courts have virtually 
accepted his own version of the incident. 
When examined as D. W. 9 he stated in 
examination.in. chief that the agreements 
to sell and surrender had both been enter, 
ed into before the actual documents were 
executed and that though the original 
intention was to execute them on separate 
days they eventually decided to carry them 
through on one day. This is not just a 
stray sentence in the deposition finding a 
place there because of a slip of the tongue, 
for the witness spoke about it at length in 
his examination.in-chief and when cross- 
examined about it adhered to that story. 
The facts given by him bring the transac. 
tion within the four corners of 39 All 173.^ 
In any case I agree with my learned 
brother that Courts are bound to take notice 
of any illegality to which their attention 
is drawn whether it was pleaded or not. 
Accepting then that the two deeds were 
■colourable and that the real transaction 
between the parties was as I have stated 
above, what was its legal efifect ? S. 49 (1). 
Tenancy Act enacts that : 

Notwithstanding any contract to the contrary 
.... a proprietor who .... loses .... under . . . 

a transfer.his right to occupy any portion 

of bis sic land as a proprietor shall at the date of 
such loss become an occupancy tenant of such sir 
land. 

^ This clearly means that there is no pro¬ 
hibition on transfer; it is perfectly lawful, 
but the effect of it is that the proprietor 
becomes an occupancy tenant of the sir at 
the date of the transfer and that this can. 
not be prevented by any contract to the 
■contrary. Their Lordships of the Privy 
Council go further and state that “the 
policy of the Act is not to be defeated by 
any ingenious devices, arrangements or 
agreements and that “all such devices, 
arrangementB and agreements are in con. 
travention of the policy of the Act and are 
^ntrary to law and are illegal and void." 
The anxiety of the Legislature to protect 
this class is so great that B. 49 (2) of the 
Act prohibits registration of any document 
which does not reserve “the right of oocn* 
panoy specified in sub.s. (l).*' The object of 
this prohibition is clearly to bring to the 
notice of the parties exactly what their 
bargain amounts to under the law and if 
[they have understood the position aright 
|to enable them to amend their document so 
as to make their meaning clear beyond all 
possibility of doubt, and if nob. then to let 


them realize that they have entered into a 
transaction one of whose objects is prohibit- 
ed by law. Their Lordships of the Privyi 
Council make it clear that the illegal part' 
of the transaction is not the sale of the sir 
but the arrangement or device which 
attempts to evade the provisions of the 
Act : in their case the relinquishment or 
surrender, which happens to be the case 
here as well. What then is the effect of 
that? As I have said the Act nowhere pro¬ 
hibits a transfer as such; all it says is that 
the proprietor becomes at that moment an 
occupancy tenant of the sir despite any 
contract to the contrary. Therefore it 
clearly contemplates cases in which such a 
transfer can be upheld in spite of a con. 
tract to the contrary. Exactly when this 
can be done and when nob, is determinable 
not under the Act but under the general 
law of the land. S. 24, Contract Act states 
that; 

If any part of a single consideration for one or 
more objects or any one or any part of any one of 
several considerations for a single object is unlaw- 
ful the agreement is void. 

Therefore if this transaction had con. 
sisted of a single consideration for the two 
objects contemplated, namely the sale of 
the proprietary rights (as distinguished 
from the occupancy rights) together with 
the occupancy rights (which we usually 
somewhat inaccurately call cultivating 
rights in these Provinces), then the whole 
would have fallen to the ground under this 
section unless the transferee had been con. 
tent to accept the proprietary rights alone 
for the entire consideration and forgo the 
occupancy rights. But since the transac- 
tion consists of two separate considerations 
for two severable objects we are left with 
a contract consisting of legal and illegal 
parts in which the lawful is separable from 
the unlawful. In such a case it is always 
possible to give effect to the lawful and 
reject the unlawful; in fact that is what the 
Courts are bound to do unless the whole 
transaction is prohibited by statute or 
unless it involves serious moral turpitude 
or is otherwise against public policy. Seel 
Ss. 67 and 58, Contract Act. This rule was' 
applied and in my opinion rightly, to this 
very class of oases in 27 N L E 113‘® at 
p. 115 and 22 N L E 136“ at p, 141. As 
I have said the whole transaction in this 
case is not prohibited by statute; on the 
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contrary the part of it relating to the trans¬ 
fer of the proprietary rights is expressly 
allowed. Therefore under this rule since 
the considerations are separable that por. 
tion can, in my opinion, be enforced and it 
is only the surrender which is of no effect 
and that brings me to the next question: 
can the parties be placed upon terms? Can 
a refund of that portion of the consideration 
which was apportioned to the surrender be 
ordered ? As I view the law it can. There 
is no doubt that when a contract is void 
for illegality as opposed to being merely 
nugatory, money paid or goods delivered in 
pursuance of it cannot ordinarily be reco¬ 
vered unless it is still executory because of 
the maxim ex turpi causa non oritur actio; 
in fact the test of illegality is the applic¬ 
ability of the maxim. But there are seve¬ 
ral exceptions to this rule one of which is 
where the contract is made illegal by 
statute with the object of protecting a 
particular class of persons to which the 
plaintiff belongs. See 7 Halsbury’s Laws 
of England, 175-176 and (1890) 24 Q B D 
742*2 2 Ch 154.’2 

A little reflection will show that this 
must be so, for otherwise, the maxims ex 
turpi causa non oritur actio and in pari 
delicto would put the plaintiffs out of Court 
and thus perpetuate the very mischief 
which these Acts are designed to avoid, 
namely to save certain classes of persons 
from the consequences of their own folly. 
In all such cases the Courts have power 
to place the plaintiff upon terms. See 1 
Smiths Leading Cases, Edn. 13, p. 442. 
This was done in (1907) 1 Ch 300,* and 
restitution was allowed by the House of 
Lords in a case where persons had depo¬ 
sited money in an ultra vires banking 
concern (ultra vires because it had been 
prohibited by statute) on general equitable 
grounds for which there was no direct 
authority, oven though the depositors knew 
and the bank knew that their actions 
were legally invalid. These principles were 
applied in India in 43 Cal 790.** I am 
therefore of opinion that the plaintiffs can 
be placed upon terms and respectfully dis- 
sent from the view in 22 N L R 136.** 

12. Kearley v. Thomson. (1890) 24 Q B D 742= 
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It was argued that no such order can be 
passed because S. 65, Contract Act relates 
only to void and not illegal agreements. 
This overlooks S. 23 which states that all 
agreements of which the object is unlawful 
are void, and among the unlawful objects 
enumerated are those forbidden by law 
and those whose nature is such that if 
permitted would defeat the provisions of 
any law. The refusal to direct restitution 
is not founded on any section of the Con. 
tract Act but is because of the matters 
with which I have dealt: public policy, ex 
turpi causa, in pari delicto and the like. 
If they do not apply then this section at 
any rate is not a bar. To this extent I 
agree with my learned brother. I may alsa 
observe in passing that 23 N L R 8*® upon 
which the learned trial Judge relies is no 
longer good law in so far as it holds that 
S. 65 is applicable when there is not and 
could not have been any contract at all, 
because of the Privy Council decision in 
45 All 179.*® Their Lordships point out 
that S. 65 applies to agreements which 
have been void from their inception as 
well as to contracts which became void 
subsequent to their making. As regards the 
objection about limitation in respect of 
this question, it was urged that the defen¬ 
dants should really have made a counter 
claim under S. 65 and that the limitation 
for this would run from the date of the 
void agreement: 50 Cal 929.*^ If the trans¬ 
feree having lost his property had been 
suing for a refund of consideration, then 
assuming that such a suit would lie (and 
about that I say nothing), I have no doubt 
that this would be so. But so long as the 
transferee is in possession I am unable to 
see how a right to counterclaim can arise. 
In my opinion the power rests in the 
Court and is discretionary with it. When 
the contract is void for the reasons which 
obtain here the Court has power to work 
out the equities and place the parties upon 
terms. No question of limitation arises, 
that is to say, in connexion with the 
Court's powers to place the parties upon 
terms if the plaintiffs’ suit is otherwise 
good, nor does any question of court-fees. 
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Before passing on to the next point I 
■will dispose of another objection in con. 
nexion with this matter. It was urged that 
the lower Courts have both found that 
there was a single consideration for the 
two deeds, and that though it has been 
divided into two parts the division was 
purely arbitrary and nominal and was not 
intended to represent a real apportionment 
of consideration. In my opinion the findings 
are exactly the opposite. Both the Courts 
hold that though the two deeds represent 
one transaction they are separable, being 
for distinct considerations, and they apply 
the law laid down in 22 N L R 136,“ to 
those facts. The first Court says so dis. 
tinctly in para. 20 of its judgment and the 
lower Appellate Court distinguishes AIR 
1928 Nag 232^® at page 236 on this very 
ground in para. 19, and follows the reported 
ruling which I have just cited. It then 
concludes I therefore agree with the lower 
Court that the whole transaction should 
not be set aside." It is true there are ear. 
lier passages in both judgments which if 
read by themselves might suggest a con. 
trary conclusion, but, on reading the judg. 
ments as a whole, I agree with my learned 
brother that the lower Court’s findings are 
as above. In any case neither side has 
pleaded this and not only does the plain, 
tiffs' evidence not disclose it but defen. 
dant 1 8 evidence which though disbelieved 
stands unrebutted shows exactly the oppo. 
site. He swears that the agreements were 
nob only quite distinct but were separated 
by an interval of several days. As I say he 
has been disbelieved about this. The lower 
Courts consider that there was no separa. 
tion in point of time, but it was never, 
theless open to them to conclude on this 
evidence coupled with the documents and 
other circumstances that though there was 
only one set of negotiations, they concluded 
in the manner indicated above. 

I now turn to the question of limitation 
as against the plaintiffs’ right of suit. It 

the defendants 
that the plaintiffs became occupancy ten. 

possession is 

barred by Article 1 to Sob. 2, Tenancy 

o, All I” bo found in 

21 All 204, althou gh a different view was 
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taken in 8 All 256.2« Of course if the 
special law of limitation prescribed in the 
Tenancy Act applies then there can be no 
doubt that this remedy is barred, but in 
my opinion it does nob. Article 1, Sob. 2 is 
confined to persons who seek possession of 
a holding from which they have been “dis. 
possessed or excluded from possession.’’ It 
was suggested that this cannot apply when 
the tenant voluntarily surrenders the land 
as here, but as at present advised I am not 
prepared to go as far as that. I prefer to 
base my decision on another ground and 
leave this question open. In my opinion 
there is a quasi trust in such cases under 
S. 84, Trusts Act by virtue of which the 
transferee holds the property for the benefit 
of the transferor, and if he does that, then 
as I view the law there is neither dispos. 
session nor exclusion from possession in 
the sense in which those words are used in 
the schedule. Under S. 95, Trusts Act he 
holds as if he were a trustee for the trans. 
feror and under S. 14 he is prohibited from 
setting up any adverse interest. I cannot 
regard this as constituting either disposses¬ 
sion or exclusion from possession within 
the meaning of Sch. 2, Tenancy Act and I 
respectfully differ from my learned brother. 

It is true that S. 84 appears at first 
sight to differentiate between an illegal 
purpose and one whose effect would be to 
defeat the provisions of any law, but in my 
opinion the latter clause, which appears as 
the last clause in the section, is designed to 
cover the exceptions to the rules about 
illegality which I have pointed out above. 

to be observed that the clauses are 
disjunctive. Therefore in my opinion this 
case is not covered by the schedule to the 
Tenancy Act. But it was argued that 
wrong, doers are expressly excluded from 
the definition of trustee for the purposes 
of limitation and reference was made to 
8. 2 (11), Lim. Act. The obvious answer is 
that the defendants are not trustees, they 
only hold as if they were trustees, and also 
that S. 2, Lim. Act does not apply to suits 
under the Tenancy Act, which, of course, 
includes the suits referred to in the scbe. 
dule, because S. 104 (4) expressly excludes 
it, and once this special bar is removed 
then a suit against a wrong-doer would be 
governed by the 12 years’ rule, but I prefer 
to found on a broader basis. The word 
wrong-doer has not been defined but it can 
certainly not mean a person who has 
e ntered into possession as a trustee and 
90. Harjas ▼. Badbs Kl^ben, (1686) 8 AH 266. 
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who has committed a breach of trust, for 
otherwise much of the usefulness of S. 10 
would disappear and Art. 98 would be 
rendered meaningless; also such an inter¬ 
pretation would be contrary to the decision 
of the Judicial Committee in 34 Mad 257"^ 
at p. 266 where their Lordships say ; 

To such a contention advanced under such cir¬ 
cumstances it would be a sufficient answer to say 
[that no person who has accepted the position of 
trustee and has acquired property in that capacity 
can be permitted to assert an adverse title on his 
own behalf until he has obtained a proper dis¬ 
charge from the trust with which he has clothed 
himself. 

In my opinion these remarks apply with 
leven greater force when the law makes 
jhim a qausi trustee whether he will or no 
■and states that he must hold the property 
for the benefit of the persons in whom the 
real interest lies, and that he must hold it 
80 far as may be as if he were a trustee. 
I cannot see that there is any difficulty in 
so holding. As 1 see it, the definition refers 
to a person who enters into possession of 
property without any semblance of right 
and thereafter endeavours to resist a suit 
for possession against a trespasser whom 
he has dispossessed. In such circumstances 
the possessory title of the prior trespasser 
is deemed superior to that of the later 
wrong.doer and the latter cannot be allow, 
od to set up a jus tertiiy cannot be heard 
to say that he is a trustee on behalf of the 
rightful owner. It is the type of case I had 
occasion to deal with recently in Second 
Appeal No. 279-B of 1935,^^ I am clear then 
that the special law of limitation prescribed 
in Article 1 to Sch. 2, C, P. Tenancy Act 
does nob apply and so we are thrown back 
on the Limitation Act. 

We have next to determine which Article 
of that Act applies. It was suggested that 
the suit is really under S. 38, Specific Belief 
Act for cancellation of an instrument. I do 
not think it is. It has certainly not been 
framed as such and even if it had been, the 
addition of a relief to that effect could not 
have altered its real character so far as 
the relief for possession is concerned. One 
has to look beyond the mere verbiage of 
the plaint to the real relief claimed, that is 
to say to the real relief which according to 
the law the plaintiff is bound to seek before 

21. Srinivasa Moorthy v. Venkata Varada Aiyan- 
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22. Pannalal v. Bhaiyslal, Re-porUd in (1937) 24 
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he can succeed : 23 N L R 73,^^ I L R 1937 
Nag 254^^ at p. 258 and 57 All 2782= at p. 285. 
There is in my opinion a wide difference 
between an instrument which is voidable 
and one which is void from the beginning. 
In the former the right under the contract 
continues until it is avoided and therefore 
restoration of property handed over in pur-i 
suance of it cannot be claimed until the' 
instrument is avoided either by the act of 
parties or through the Court. In the latter 
no legal contract ever came into being and 
80 the rights of the parties are determined 
independently of the deed. There is no 
need to avoid or cancel that which never 
existed in the eye of the law and so the 
substantial relief claimed would nob be 
governed by Art. 91; 35 Cal at 

pp. 559.560 and 10 N L R 133^' at p. 136; 
nor can the mere addition of an ancillary 
relief for cancellation which need never 
have been claimed make any difference : 60 
All 510,2® 16 Mad Sll^® at p. 314: see also 
6 CL R 12^® at p. 15, 25 All 1^^ at p. 16 
and 26 Bom 337^2 p_ 350 . 

I think these observations apply equally 
whether the transaction is embodied in one 
instrument or two. If the legal parts can 
be separated from the illegal then the relief 
of restitution in respect of the bad is not 
governed by Art. 91. If they cannot, even 
then Art. 91 would not apply, for the only 
difference is that the whole would be bad 
and so void ab initio instead of only a part. 
Nor can the fact that the other side can 
elect in such a case to make restitution in 
respect of the bad and keep the good with¬ 
out altering the consideration make any 
difference. That is a privilege which the 
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promisee^ can always claim except when 
the maxims ex turpi causa and in pari 
delicto apply without reservation. The 
general principle is to be found in S. 63, 
Contract Act. It relates, of course, to a time 
when the contract, or at any rate, a part 
of it, is still executory, but it means that 
in these circumstances performance will be 
compelled with that variation. How much 
more then must the rule apply when the 
contract though illegal, has been wholly 
performed on both sides, provided, of 
course, that no injury results to the pro. 
misor; and in order to prevent that the 
Courts have ample power to place the 
parties upon terms, such for instance, as 
compelling the promisor to account for 
mesne prohts. Bub all this is a matter of 
defence and the defence to an action can. 


not modify or alter the substance of the 
plaintiffs right of suit though it may some¬ 
times help to explain it: ILK 1937 Nae 
254^* at p. 259. 

In my opinion Art. 142. Limitation Act 
applies to such a case. I confess that at 
first upon a somewhat cursory reading of 
10 Pat 851,^® I thought that Art. 120 
would apply but I am obliged to my learned 
brother Digby J. for saving me from error. 
I now find that at p. 868 their Lordships 
observe that if the title had resided in the 
plaintiff and he had been the owner of the 
property claimed, the 12 years’ rule would 
have applied, but inasmuch as he was not 
the owner the claim fell within Art. 120. 
The question then is whether Art. 142 
applies or Art. 144. I am clear that Art. 
144 does nob. In 10 Pat 851,^* their Lord, 
ships state at p. 863 that it applies only 
when the person sued in holding adversely 
to the plaintiff and without title, and at 
page 868 they say : 

This would, in their Lordships’ opinion, depend 
upon whether he could rightfully assert that he 

of the properties and that the 
-appellant s possessiott was that of a trespasser. 

, * have said 8. 95, Trusts Act states 

that a person governed by 8. 84 must 
perform so far as may be the same duties 
as a trustee and that he is subject so far 

T liabilities and die. 

abilities (with two exceptions) “as if ho 

were a trustee”. One of the disabilities of 
trustees is that they cannot set up an 
adverse title (B. 14). There is no difficulty 
in applying such a provision here; there- 
lore as I see it Art. 144 cannot apply. I do 
not feel the diffiooltv which my learned 
8B. Ohhatrs Komari v. Mohan (10811 19 

A I B P 0 196=10 Pat 661=68 I A 879 (PO). 


brother experiences about S. 14, Trusts 
Act. The fact that a trustee or a quasi 
trustee may never set up an adverse title 
does not mean that he cannot in a suitable 
case set up the bar of limitation; all that 
it means is that he cannot use Art. 144. 
The two are not the same. But of course 
the defendants here are not trustees. S. 4, 
Trusts Act, expressly prohibits a trust in 
such cases. They are subject to the same 
disabilities, but they oannob claim the 
same rights and privileges nor will the 
title reside in them; that has been with 
the plaintiffs all along. What then is the 
difference between Article 1 to Schdule 2, 
Tenancy Act, and Art. 142. Lim. Act? In 
my opinion it is this. Art. 142 speaks of a 
person who, while in possession has been 
dispossessed, or while in possession has “dis- 
continued the possession”. In my opinion 
there has been no dispossession here but a 
discontinuance from possession. Art. 1 to 
Sch. 2 has no corresponding clause. It speaks 
of dispossession and ‘exclusion from posses, 
sion. I cannot regard a person who is 
compelled by law to bold property for the 
benefit of another in the same way as a 
trustee, and who is not permitted to set 
up an adverse right as excluding the other 
from possession. An agent for example or 
a cosharer cannot be regarded in that light 
unless and until he openly sets up an 
adverse right to the knowledge oftheowner 
whom he seeks to exclude. But if the law 
says he may not in any circumstances set 
up such a right then it follows be can in 
DO circumstances exclude the rightful owner 
from possession. 

But the Privy Council decision in 35 
Cal 551^® raises a real difficulty. The posi- 
tion there was much the same in that the 
case there formed one of the exceptions to 
the rule in pari delicto. An illegal transfer 
was made with object of defrauding credi. 
tors but as the purpose of the fraud was 
not effected their Lordships held that the 
plaintiff could recover possession and they 
applied Art. 144. If it had not been for 
their later ruling, of course, I would have 
had to follow it but as in my opinion 
10 Pat 851®® holds that Art. 144 does not 
apply I find myself in a difficulty, espe. 
cially as their Lordships did not refer to 
their earlier ruling in the later one. How. 
ever there is this to be noticed. In 35 Cal 
651®® the question of S. 84, Trusts Act was 
not raised nor was a possible confiiot bet* 
ween Aria. 142 and 144 considered, pro- 
bably because it was unnecessary to do 
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so. The cause of action accrued on 11th 
June 1895 and the suit was instituted on 
24th July 1901. The only question under 
the bead of limitation raised at the bar 
■was -whether Art. 91 applied or Art. 144. 
Their Lordships held that Art. 91 could 
not apply because as the sale was an 
illegal transaction it was void from the 
beginning and so it was not necessary for 
the plaintiff to ask for cancellation before 
seeking possession. Once that was clear 
it became immaterial whether Art. 142 
applied or Art. 144. As I say the questions 
which we find discussed in the later ruling 
were not raised and their Lordships dis. 
posed of the matter in a single sentence 
without discussion by saying : 

The 144th and not the 91st Article in the second 
schedule to the Act is therefore that which applies 
to the case, and the suit has consequently been 
instituted in time. 

In 10 Pat 851^^ however their Lordships 
are emphatic that Art. 144 cannot apply 
unless the defendant is in a position to set 
up an adverse title and has done so. The 
Legislature is equally em phatic that a person 
falling within the purview of S. 84, Trusts 
Act cannot set up an adverse interest. It 
follows that Art. 144 cannot apply. In the 
circumstances I feel that we have no option 
but to apply Art. 142. I have dealt with 
this at length because it is important to 
decide whether the deed of surrender 
requires cancellation before the relief of 
possession can be granted. If it does then 
Art. 91 applies and the limitation is three 
years. As I have said I consider that the 
Privy Council have set this controversy at 
rest. The question is also important because 
of its indirect bearing on the construction 
of Art. 1 to Sch. 2, Tenancy Act. If 
Art. 144 applies, or rather would apply 
apart from the special law in the Tenancy 
Act, then according to 10 Pat 851,^* it 
must mean that the defendant is in a posi. 
tion to set up an adverse title and that he 
has done so. Once that is accepted then in 
my view it would be impossible to escape 
the conclusion that the plaintiffs have been 
excluded from possession which in its turn 
would mean that the special local law of 
limitation must apply. If Art. 142 applies 
then the suit is well within time. The 
cause of action accrued on 14th April 1923 
which is the date of the surrender and the 
suit was filed on 26th October 1928 which 
is well within 12 years. 

I turn now to a diflSonlty of another 
Bort. The actual transferors were not the 


plaintiffs but their fathers. Who then 
became the occupancy tenants under S, 49 ? 
In my opinion it would be the whole 
family. The findings are that the family 
was joint and that this was a part of its 
property. The debts for the satisfaction of 
which the sale was made were all for legal 
necessity and so bound the entire family. 
In the circumstances the benefits which 
accrued by reason of S. 49 from the sale must 
be taken to have enured for the family as 
a whole. It is the family who should have 
sued. In the circumstances I feel the ends 
of justice will beat be met by transposing 
defendants 2 and 3 to the category of 
plaintiffs under O. 41, R. 33. Civil P. C., 
read with O. 1, E,. 10 and passing a decree 
in favour of the entire family. Our power 
to do so is undoubted : see 69 Cal 80^* at 
page 91 and 44 Cal 759^'" at page 769. The 
only question is whether we should exorcise 
it in this case. No question of limitation 
arises because the twelve years required 
by Art. 142 have not yet elapsed and 
since the sons would be entitled to a decree 
for possession of the whole, in any case 
that seems to be the most reasonable course 
to pursue: see 25 N L R 28®® and 9 N L R 
18 .®^ 

That brings me to the last point: upon 
what terms should possession be granted. 
As I have said the Courts have ample 
powers to place the plaintiffs upon terms. 
The consideration for the surrender con¬ 
sisted of Rs. 7267.3.10 made up as follows: 

Rs. 950 due to Government on account of 
taccavi loan and interest. 

Rs 2425-5-4 due on foreclosure decree obtained 
by the transferee against 1 anna 8 pies share of 
Mauza Dongargaon. 

Rs. 2192-0-6 due on three decrees also appa¬ 
rently in the transferee’s favour. 

Rs. 300 paid in cash to meet the expenses of the 
sale deed Ex. P-1. 

Rs. 14 00 paid in cash to enable the minors to 
obtain leases of certain lands in this village. 

There can be no doubt that the plaintiffs 
have received the benefit of this considera¬ 
tion in full. So far as the first and third 
items are concerned, the plaintiffs were 
exonerated from liabilities which would 

otherwise have been enforced against them. 

__ _ 

34. Bhupendranarayan Singba v. Rajeswarprosad 
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It is true the exproprietary rights in the 
fields covered by the surrender could not 
have been touched but there was other 
property and notably this share in Mauza 
Dongargaon which was evidently not mort¬ 
gaged for anything like its full value. Then 
so far as the foreclosure decree is concerned 
the whole share would have been lost but 
for this or some similar arrangement, and 
as regards the Ks. 1400 in cash the plain, 
tiffs are actually in possession of property 
which they would not have obtained with- 
out it. The sale deed Ex. P.l has already 
been upheld so the Rs. 300 for meeting its 
expenses had to come from somewhere. The 
transferee would here have consented to 
all this if be had known that he was even, 
tually to lose the property without com. 
pensation and it would be inequitable to 
allow the plaintiffs to retain all these 
benebts and get the property as well. 
Though the consequences of the rule in pari 
delicto do not apply there can be no ques. 
tion that both parties are equally in fault 
(the plaintiffs must of course stand in their 
fathers’ shoes for these purposes) and so it 
would be inequitable to assist the plaintiffs 
without restoring the other side so far as 
may be to the status quo. 

The only other material consideration is 
the question of mesne profits. Normally the 
transferee would have to account for these 
but as against this is the interest due on 
the moneys he paid or could have recover¬ 
ed. I think it right that the one should be 
set off against the other as was done by 
their Lordships of the Privy Council in 48 
^1 443 at p. 455. I observe in passing 
that three of the fields surrendered were 
khudkasht and not iir. If the deed bad 
been confined to them then of course none of 
these difBculties would have arisen. But as 
there was a single consideration in this 
deed for the surrender of the sir and these 
three khudkasht fields it is impossible to 
separate them from the others and so the 
Uapsaction has to be set aside as a whole. 
This was not challenged but I think it 
right to refer to the matter in passing to 
show that this fact has not been over, 
looked. The only equitable solution is that 
occupancy rights should be given in respect 
of the lot, as indeed was assumed during 
the course of the arguments. In the result 
I agree with the decree proposed bv mv 
Lord the Chief Justice, 

88. Bam Oharan Lonia v. Bhagwan Das. (1936) 
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Digby J. This appeal arises out of a 
suit brought by the sons of Prayagnath 
and Shivnath of whom the eldest is 20 
years of age and the others miners. The 
defendants are Bairagisao and the fathers 
of the plaintiffs. On 14th April 1923 the 
two fathers and those of the plaintiffs who 
were then born through their fathers sold 
to the defendant.appellant Bairagisao a 
four annas share in mauza Suplipar reserv. 
ing cultivating rights in sir land. On the 
same day the sir lands were surrendered. 
The consideration for the sale was Rs! 

transferee undertook 
liability to pay various amounts due to 
R. B. Indrarajsingh. and in addition there 
was a foreclosure decree in respect of the 
four-annas share of mauza Suplipar in favour 
of the transferee. The transferee also had a 
foreclosure decree in respect of a one-anna 
eight pies share of Dongargaon, and the 
sale deed contains a provision that after 
the mortgage rights in respect of mauza 
Dongargaon are relinquished and after get- 
ting some occupancy land leased out for 
the benefit of the minors, the debts due to 
Indrarajsingh should be paid. In the sur. 
render deed of even date the consideration 
of Rs. 7267.3-10 is composed of money 
decrees due to the defendant.appellant and 
a sum of Rs. 1400 for taking on lease land 
situated at mauza Dongargaon in the name 
of the minors, and it is stated that all rights 
in the foreclosure decree in the one-anna 
eight pies share of mauza Dongargaon 
have been relinquished and that thedefen- 
dant-appellant has agreed to take occu. 
pancy land at mauza Dongargaon in the 
name of the minors. It is then said that 
the four.annas malguzari share of mauza 
Suplipar has been sold for the balance 
amount. Thus in each document the con¬ 
sideration is first stated and then reference 
is made to the relinquishment of the mort- 
gage of Dongargaon and the lease of occu. 
pancy land to be obtained by the transferee 
for the minors. In the second document 
the cost of obtaining the lease forms part 
of the consideration itself. 

It has been found that the plaintiffs 
then alive had a vested interest by birth 
in two annas eight pies out of the four 
annas proprietary share of mauza Suplipar, 
whereas one anna four pies belonged to 
their fathers alone. To this two annas 
eight pie share it appears that all the sir 
belonged (vide 1 D. 66). The suit was a 
suit to recover possession of all the land 
transferred. The trial Court held that the 
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sale and surrender were part of the same 
transaction and on the authority of 22 
N L R 136,^^ a Bench decision, the sur- 
render of the land except three fields which 
turned out to be khudkasht was held to be 
void as being in contravention of the pro. 
visions of the Tenancy Act. The trial Court 
on the same authority upheld the sale as 
valid. It dismissed the suit so far as it was 
brought for the possession of the sur. 
rendered sir land on the ground of limi. 
tation applying Article 1 of Sch. 2, C. P. 
Tenancy Act. The first Appellate Court 
supported the decision of the trial Court, 
except that it held that the suit was in 
time as regards the recovery of the tenancy 
lands and directed that the defendant 
should place the plaintiffs in possession of 
the sir lands surrendered. 

The defendant Bairagisao has appealed 
from the decision of the first Appellate 
Court contending that the suit should have 
been dismissed. The plaintiffs.respondents 
have filed a cross.objection in which they 
contend that the whole transfer both of 
proprietary rights in the village and of 
cultivating rights in sir should have been 
adjudged void and possession of the whole 
decreed to the plaintiffs. The questions for 
determination in this case are as follows i 
(1) Whether the surrender deed dated 14th 
April 1923 is (a) void or (b) also illegal. (2) 
Whether the sale of the proprietary share 
is (a) void or (b) void and illegal. (3) Whe- 
ther if the sale stands but the surrender 
does not, the suit is within time. (4) Whe. 
ther the defendant can and should receive 
refund of consideration in this suit if pos. 
session is decreed. The plaintiffs' prayer is 
simply a prayer for possession of the entire 
property. In the plaint they attacked the 
sale on various grounds which have been 
found to have no substance. The first was 
that the debts which formed the consider, 
ation were immoral and illegal. The second 
was that they were not joined as parties in 
some previous litigation. The third was 
that the sale took place during the manage¬ 
ment of the Collector in execution without 
written permission. The fourth was that 
neither transaction was for legal necessity. 

As regards the surrender it was stated that 
it was registered before the registration of 
the sale deed, and that according to the Ten. 
ancy Act “these proceedings and the sur. 
render” were illegal and against the law. 
The pleading in reply to this was that at 

the time of the surrender the lands were the 
occupancy lands of defendants 2 and 3, and 


that after the sale of the village defendants 
2 and 3 became occupancy tenants of the 
land described in para. 10 of the plaint, 
and that the plaintiffs could not sue for 
possession of them, and if they did their 
suit was out of time. In reply the plaintiffs 
said that as the surrender was registered 
previous to the sale the land could not 
become occupancy even by reason of the 
sale dated 14th April 1923, and that the 
surrender was therefore a fraud, void and 
inoperative. Although the position is now 
clear that at the time of the transactions 
the sir land was proprietary land of the 
transferors, the sir fields were, as a matter 
of fact, at the time recorded as occupancy 
fields because there had been a fictitious 
transfer of the proprietary share in favour 
of a third party, and it would appear that 
the pleading that they were occupancy 
tenants at the time of the surrender made 
by the defendants covered this point. The 
only issues framed as regards the invalidity 

of the surrender deed were as follows : 

Issue 9 (b) Whether they executed the surren* 
dec deed before or after the sale deed of the seme 
date. If before, is the transfer by surrender of sir 
and khudkasht land valid and approved by the 
Tenancy Act ? If after, is the plaintiffs’ claim 
within two years fijom the time defendant 1 
entered into possession of these lands in pursu¬ 
ance of the surrender deed ? 

Issue 13 ; Could plaintiff be permitted to set 
aside the whole sale deed and surrender deed or 
only to the extent of their specific shares only and 
they should be held good as far as defendants 2 
and 3 are concerned ? 

Issue 18 : Is rajinama dated 14th April 1923 
a fraudulent transaction as alleged 7 

The plaintiffs’ oral evidence was mainly 
concentrated on the immoral habits of the 
fathers, but the defendants led evidence 
regarding the transactions which are now 
in suit. As a result of the consideration of 
their evidence the trial Court came to the 
conclusion that their story of separate 
negotiations prior to the execution of the 
documents was false and that the two 
transactions were arranged in advance as 
one contract and not as two separate con. 
tracts. The first Appellate Court interpreted 
the pleading of the plaintiffs which I have 
quoted as meaning that the sale of the 
village share and surrender of occupancy 
rights were in fact a single transaction and 
in contravention of the provisions of the 
Tenancy Act. The first Appellate Court in 
para. 18 of its judgment held that there 
was a single set of negotiations in which it 
was agreed that the whole village would 
be transferred by the method of sale and 
surrender for one consideration. 
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Now ifc is strenuously urged by the 
learned advocate for the appellant that 
neither the trial nor the Appellate Court 
had any right to go into any fact in this 
connexion at all except the question whe¬ 
ther the surrender or the sale deed was 
first registered. It is urged that there is no 
pleading on which any finding could be 
based that the transaction or transactions 
were designed to escape the provisions of 
S. 49, C. P. Tenancy Act. It appears to me 
that the pleading “according to the Ten- 
ancy Act these proceedings and the raji. 
nama are illegal and against the law” 
coupled with the insistence by the defen¬ 
dant on the position of the transferors as 
occupancy tenants at the time of the sur¬ 
render indicates that the defendant-appel- 
lant was not being taken by surprise over 
the matter. The reference to the “illegality 
according to the Tenancy Act” raises the 
question as to whether the surrender of 
the occupancy land was illegal as being 
part and parcel of the sale. These cases 
are cropping up in the Courts with some 
frequency. They are dealt with in various 
rulings. Some years before the suit was 
filed the decision in 22 N L E 136“ had 
been published and a surrender executed 
on the same date as a sale deed would 
naturally be thought to be part of the same 
transaction unless the Court was satisfied 
that it was not. The evidence of the defen. 
dants given in order to show that two 
separate negotiations took place prior to 
the^ execution of either deed is obviously 
designed to avoid such presumption being 
drawn against them. That is why the trial 
Court and the Appellate Court both regard 
the evidence adduced by the appellants as 

evidence given by way of explanation of an 
awkward fact. 

In these circumstances I do not think 
that it would be in any way improper for 
this Court to take notice of the fact which 
has fallen from the defendant’s own mouth 
that prior to execution of the documents 

Tk tu executory agreement 

that both should be executed. When we see 

that the sale of proprietary rights and the 

surrender of sir are made on the same day 

there is the strongest suspicion that both 

transactions have been arranged in advance. 

It would indeed be curious if the parties to 

the sale proceeded after the sale to start 

negotiations regarding the surrender of the 

new occupancy right just received and 

managed to bring their negotiations to an 

end and to execute the second document 


on the same day as the sale deed. More, 
over, in this case the documents themselves 
afford internal evidence that the executory 
contract preceded the execution of either. 
It is therefore not surprising that the 
defendants gave evidence to show that the 
executed contracts were the result of sepa. 
rate executory contracts. Mv conclusion 
therefore is that the form of the pleadings 
will not prevent the Court from arriving 
at the conclusion that the surrender was 
void or illegal because it was intended to 
contravene the provisions of the Tenancv 
Act. 

There have been a considerable number 
of cases either in the Allahabad High Court 
or in the Judicial Commissioner’s Court 
regarding such sales of proprietary rights 
followed by a surrender of sir land in pur. 
suance of previous executory contracts, and 
the basis of all these decisions is the deci. 
sion of the Privy Council in 39 All 173* 
upholding the decision in 33 All 695.*® 
That was a case in which the i)rovisions of 
the Agra Tenancy Act which are similar on 
all material points in this connexion with 
the provisions of the C. P. Tenancy Act 
were involved. In a sale deed by which a 
proprietary share was transferred the 
defendants agreed to surrender the occu. 
pancy rights in sir. It was held that the 
agreement was a device to evade the provi. 
sioDS of the Agra Tenancy Act, and that 
all such devices were void and illegal. The 
suit to enforce the agreement therefore 
failed. S. 49, Central Provinces Tenancy 
Act is as follows ; 

{1) Notwithstanding any contract to the con¬ 
trary, and, save where sanction has been given Id' 
accordance with the provisions of thin Act, a pro¬ 
prietor, who temporarily or permanently loses, 
whether under a decree or order of a Civil Court 
or a transfer or otherwise, his right to occupy any 
portion of hie air land as a proprietor, shall at the 
date of such loss, become an occupancy tenant of 
such sir laud, and any tenancy right granted by 
him in such sir land for a period exceeding five 
years, without the sanction of a Bevenue Officer, 
shall thereupon lapse. 

(2) Notwithstanding anything contained in the 
Registration Act, 1906, no officer empowered to 
register documents thereunder shall admit to 
registration any document which purports to 
transfer the rights of a proprietor in his sir land, 
without reservation of the right of occupancy 
specified in sub-s. (1), or to grant tenancy rights 
in sit land for a period exceeding five years, or to 
be an agreement for such transfer or grant, unless 
sanction to such transfer or grant baa been 
endorsed on the document in such manner and by 
such authority as may be prescribed by rules made 
under B. lOd. 

89. Ikramullah Khan ▼. Moti Chand, (1911) 88 

All 696=111 0 17=8 A li J 826. 
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(3) Nothing in this section shall aSect rights 
under anj document duly registered before 21st 
October 1898, and on any transfer being made, 
decreed, or ordered in pursuance of such docu* 
ment, the rights of the transferee to occupy and 
cultivate such sir land shall accrue, 

(4) Nothing in this section shall apply to land 
in the Sambalpur territory recorded as bhogra in 
the Record of Rights of the current settlement. 

(5) Nothing in this section shall apply to a lease, 
for a term not exceeding the term of settlement, 
of a village of any estate to which the Commis- 
eioner may declare this sub-section applicable. 

(6) Nothing in this section shall affect any loss 
of possession of any sir land in the course of a 
partition. 

Apart from cases where sanction has been 
obtained, aub-a. (l) provides that when 
the proprietor temporarily or permanently 
loses his right to occupy any portion of his 
sir land as proprietor he shall at the date 
of such loss become an occupancy tenant of 
such sir land. Sub.s. (2) prohibits regis. 
tration of a document which purports to 
transfer the rights of a proprietor in sir 
land without reservation of the rights of 
occupancy specified in the previous sub. 
section. The result is that if the proprietor 
wishes to transfer bis cultivating rights in 
sir the only method by which he can 
apparently do it is first, to execute a sale 
deed and then to execute a surrender deed. 
If the sale covers the whole, it will be in- 
effective and therefore the form of sale and 
surrender has to be adopted in order to se. 
cure valid registration and ostensible effec¬ 
tiveness. If this is arranged beforehand the 
result is that the provision by which a 
proprietor who loses the right to occupy 
the land as a proprietor becomes an occu. 
pancy tenant is really defeated and by a 
carious paradox the very drafting of sub. 

8. (l) is utilized to defeat its object. The 
intention is to avoid the operation of law, 
to avoid being an occupancy tenant by the 
simple process of becoming an occupancy 
tenant in name for a period which may 
not exceed the time necessary to make 
one's signature on a document. It is this 
kind of device which has been cbaracte. 
rized by their Lordships of the Privy 
Council as a void and illegal device. In 
this case the device which there was in the 
executory stage is carried out by execu. 
tion. Consequent on this decision we have 
a course of rulings which have been report, 
ed. There is the decision in 40 All 449*° 
where it was said : 

40. Mir Dad Khan v. Rangait Khan, (1918) 5 
A I B All 86=44 I 0 988=40 All 449=16 
A L J 329. 


If a covenant to relinquish the sir lands is part 
of the transaction of sale or of mortgage, then the 
agreement to surrender will be void and unen. 
forceable, no matter what ingenious devices may 
be employed to give colour to it. If the Court is 
satisfied that there was first of all a transfer by 
way of sale or mortgage and that the transferee, 
having obtained the status of an ex-proprietary 
tenant, with full knowledge of that fact and of 
the rights preserved to him by the statute, delibe- 
rately chooses, as a separate tcan?action, to relin¬ 
quish his exproprietary tenancy into the hands of 
the new proprietor or of the mortgagee in posses¬ 
sion, then the law cannot go further in the way of 
protecting a reckless and imprudent man against 
the consequence of his own act. 

Then there is the case in 54 I C 794*^ 
where the above words were quoted with 
approval. In that case there was "admit- 
tedly a design to evade the requirements of 
the Act. In 22 N L R 136*^ the further 
material portion of the headnote which 
quotes the above passage is as follows : 

The mere fact that nine months intervened bet* 
ween the sale deed and the relinquishment of the 
occupancy land does not become legal if it is 
manifest that the arrangement by which the occu¬ 
pancy rights were to be surrendered dates back to 
the date of the sale. 

Where the legal and illegal objects or the legal 
and illegal transactions cannot be separated, the 
whole transaction is void under 3. 24, Contract 
Act. but it is otherwise when the legal and illegal 
portions can be separated. 

In 27 N L R 113^° occurs the following 
passage : 

It is admitted before me that the sale and sur¬ 
render formed a single transaction. In view of the 
decision in 22 N L B 136^^ this could not well be 
disputed. 

In 30 N L R 306*^ at p. 310 appears 
the following passage : 

In any case however I would hold that the sue* 
render would be void as laid down in Bhagioant 
v. Anandrao^^ as being part and parcel of the 
transaction of the sale deed. As noted above the 
sale deed was executed on 2 2nd April, and on 22nd 
Ahiman executed the deed of surrender with regard 
to the occupancy rights in all the sir sold by the 
sale deed. There can be no doubt that the surren* 
der was a clear evasion of S. 45, Tenancy Act then 
in force and as such is void. 

In A I R 1928 Nag 232*° a surrender 
was made three days after the sale deed. 
The following passage occurs : 

The teal nature of this transaction is, of course, 
that without the sanction of the revenue officer 
the village was sold without reservation of the 
right to occupy the sir land. The sale and the 
surrender taken by itself was perfectly valid, but 
the two things combined in one transaction do 
certainly constitute a void agreement under S. 23, 
Contract Act. 
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a?h 0 r 6 appears to me to be no doubt that 
where a surrender and a sale deed are both 
executed on the same date and it has been 
arranged to make the surrender before the 
sale deed is executed, the surrender deed is 
the execution of a "device which is void 
and illegal”. It is argued by the learned 
advocate for the appellant that oral evi. 
dence is not admissible to show that two 
executed documents were the result of pre. 
vious negotiations and a previous illegal 
agreement. In reply to this I would quote 
from Leake on Contracts, Edn. 4, page 551: 

Though the contract is apparently valid inform 
or matter, extrinsic evidence is always admissible 
in variance of or in addition to the contract to 
show that the transaction is illegal and therefore 
void, even in the case of a covenant or contract 
under seal. 

This passage is quoted in 27 All 266.*^ 
Moreover, it is the evidence which has 
fallen from the mouth of the defendant 
which fully justifies the conclusion of 
illegality. I therefore would hold that the 
surrender must be regarded as an attempted 
sale concealed in the guise of a surrender 
mode by a proprietor with the intention of 
preventing the operation of 8. 49, Tenancy 
Act, and that it was a void and illegal 
device. Although there are certain remarks 
m 62 All 338** which in distinguishing 
between the executed and executory con. 
tract support the appellant’s argument, I 
am unable to come to the conclusion that 
when the executory agreement is illegal 
the executed surrender is not illegal. 

The next question is whether the sale of 
the proprietary share expressed to be sold 
in the sale deed is also void by reason of 
illegality. It is urged by the learned advo. 
oate for the appellant that it is perfectly 
valid, while the respondents through their 
learned advocate test themselves on the 

Court that there was one executory con, 
tract for transfer of the whole village, to 

documents, one of 
which (the sale) was contractually interde. 

, pendent with the other (the surrender), and 
was not intended to be made at all, unless the 
surrender were made as well. Further it is 
argued forcibly that if the surrender deed is 
C 9 n 8 idered void because it is part of the sale, 
how can there ^ibly be two transactions 
and not one only ? I regard the surrender 
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as void and illegal because it is the execution 
Of an executory agreement which appears 
to me a device indistinguishable from the 
devices stigmatized as void and illegal by 
their Lordships of the Privy Council. Bui 
It does not follow that the sale evidenced 
by the sale deed is itself an illegal device. 
The finding of the lower Appellate Court 
as I understand it. is that there was in 
reality one single executory agreement, as 
the whole transaction was really arranged 
at one sitting, and not by two separate 
negotiations, one for the sale and the other 
for the surrender. But in this matter I 
consider that the argument of the learned 
advocate for the appellant is sound. There 
IS not a word in the pleadings to suggest 
what would be a material question of fact 
namely whether there was one considera-’ 
tion for the whole sale, instead of two 
considerations one for each part of it, or 
to suggest that the sale of one part was 
contractually interdependent with the 
transfer of the other part in the sense that 
the sale alone would never have taken 
place. No doubt there is something in the 
documents to suggest interdependence, but 
while Courts may take notice of illegality 
even when it is not pleaded, it is more 
especially in cases where the plaintiflf is 
trying to enforce an illegal agreement that 
the Court takes notice of it to defeat the 
improper claim. I would quote the remarks 
of Bindley L. J. in (1892) 2 Q B D 724.*^ 
which are quoted in 27 All 266 : 

No Court ought to enforce an illegal contract, 
or allow ilsoli to be made the instrument of 
enforcing obligations alleged to arise out of a con- 
tract or transaction which is illegal if the illega- 
lity is duly brought to the notice of the Court and 
If the person Invoking the aid of the Court is him. 
self implicated in the illegality. It matters not 
whether the defendant has pleaded the Illegality 
or whether he has not. 

Again I quote the further passage from 
Leake on Contracts : 

The facts showing illegality either by statute or 
Common law must be pleaded but when the illega, 
llty appears from the plaintiff’s own evidence It Is 
the duty of the Court to take judicial notice of the 
fact. 

In the present case it was never alleged 
by the plaintiffs that they wished to avoid 
the sale itself on the ground of illegality; 
the expression in connexion with the Barren, 
der as regards "these prooeedings” cannot 
I think be taken as a plea that something 
which is in no way forbidden by the 
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Teoancy Act at all, a sale of a proprietary 
share, was to be considered illegal. There 
was no plea regarding a single considera. 
tion or interdependence of the executory 
agreement to sell with the agreement to 
surrender. In 27 N L E 113,''' this very 
matter was considered and I quote again 

the following passage : ^ 

Tt U admitted before me that the sale and sur* 
renlr fcrTd ^ single traneaction But it is 
nreed that the legal and illegal positions can be 
separated and only the part which relates to sur. 
render of the occupancy rights is void. 

It was then held that : 

In the absence of a pleading that the money paid 
for the share did not represent what was paid for 
the share the sums mentioned in the consideration 
for the sale of the proprietary share must be deem¬ 
ed to be the consideration for the share. 

On this ground the sale was held valid 
and the surrender void. I think therefore 
that it would be beyond the scope of the 
pleadings in the case to conclude that the 
transactions were inseparable. And rely- 
ing on this reported ruling I hold that the 
sale in so far as it conveyed the pro. 
prietary right in the village is valid. This 
decision might be justified on another 
ground namely that the matter had passed 
from the sphere of contract to the sphere of 
conveyance, by a sale deed which conveys 
title. The Allahabad High Court in a Full 
Bench ruling refuses to apply S. 24, Contract 
Act, to executed conveyances: 52 All 338.** 
The following passage occurs at p. 343: 

In cases of inherent illegality it is sometimes 
impossible to say whether the legal or illegal 
portion of the consideration affected the mind of 
the promisor most. But if we take the case of a 
contract only partly beyond the competence of the 
promisor there is no good ground why the promisee 
who has paid good consideration should not be 
allowed to enforce that part of the promise which 
the promisor was competent to make. 

Mukherji J. at p. 362 quotes the follow- 
ing remarks with approval from 38 All 
232,*® a case where property capable of 
transfer had been conveyed with property 
incapable of transfer, and it was sought to 

set aside the whole sale: 

It thus appears that a contract for sale is one 
thing and a deed of transfer another and it does 
not necessarily follow that because the contract 
“was unenforceable the transfer is void. 

The title to the transferable property 

was held to be good; and again: 

In the present case we are not concerned 
with the validity or invalidity of the original 
contract... the transaction has long since passed 
the stage of contract* 

I do not go as far as this, and indeed if 
the latter proposition were carried to a 

46. BajraDgt Lai v. Ghara Rai, (1916) 9 A I R All 
346=32 I C 918=88 All 232 = 14 A L J 270. 


logical conclusion, it might be said that' 
the surrender and sale deed were equally 
valid, as indeed the learned advocate for 
the appellant contends. I think that it is - 
sufficient on this part of the case to say 
that while the surrender has been proved 
to be an illegal device, and the executed^ 
document is outward and visible evidence 
thereof strengthened by the evidence of 
the defendant, there is on the pleadings 
no justification for entering into the ques. 
tion as to whether the antecedent execu. 
tory contract as regards the sale of the 
proprietary share is tainted with illega- 
lity. The sale was prima facie legal, tbe- 
consideration for the sale was legal, the- 
sale would presumably have no illegal 
purpose, the law presumes in favour of 
legality, the fact that it is contemporane- 
ous with the surrender is insufficient to 
vitiate it, and there is no pleading that 
the consideration therefore was part of 
a larger consideration for one transaction, 
which included the transfer of sir. The 
simultaneous execution of the surrender 
deed bears strongly on the point that it was 
intended to defeat the law as regards occu¬ 
pancy right, the simultaneous execution of 
the sale deed carries with it no such impli^ 
cations of illegality as regards a sale which 
is prima facie a perfectly legal transaction, 
unlike a surrender of even date. The next 
question is regarding the refund of the 
consideration. S. 41, Specific Relief Act, 
cannot be invoked, for this is not a suit for 
specific relief; and the surrender need not 
be first set aside {vide 35 Cal 651^®). S. 65, 
Contract Act, is then relied on. This sec¬ 
tion is as follows: 

When an agreement is discovered to be void or 
when a contract becomes void any person who 
has received any advantage under such agreement 
or contract is bound to restore it or make com¬ 
pensation for it to the person from whom he 
received it. 

Under S. 23 of the same Act “every 
agreement of which the object or con¬ 
sideration is unlawful is void.” The sec¬ 
tion lays down a legal right and does 
not deal with the procedure for enfor¬ 
cing it. It may bo noticed that the date 
of discovery of voidness is the date of the 

agreement, except in unusual circumstances, 

60 Cal 929,^' that a right to money or 
compensation is not extinguished by efflux 
of limitation, that the limitation for a 
is governed by Art. 62 of the Limitati^ 
Schedule for money had and received, 
though if an existing consideration can 
legally be said to have failed afterwards, 
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Art. 97 will apply: cf. 5 Rang 283,*^ The 
Contract Act passed in 1872 “defines and 
amends certain parts of the law relating to 
contracts and I find it hard to place any 
other construction on Ss. 65 and 23 than 
that It amended the law relating to the 
remedies available in respect of agreements 
void by reason of illegality, and that the 
rule the loss will remain where it lies” no 
longer applied. 

On the applicability of S. 65 to illegal 

agreements, the authorities against its appli. 

cation are far less convincing than might at 
first sight appear, and I have not succeeded 
in finding any reported case, which in the 
light of the law as now established that a 
void agreement is discovered to be void on 
the date when it is made and that S. 65 
applies to agreements void ab initio, dis. 
poses of the simple and convincing reasoning 
of Batchelor J. at pages 416 and 417 of 
33 Bom 411. This reasoning is not referred 
to (perhaps as it is obiter) in 42 All 449,^''’ 
which is based on an earlier Bombay case 
11 Bom L R 335;®® but the case is relied on 
by the Madras High Court for a contrary 
proposition in 41 Mad 197.®* In this Madras 
case the old Bombay case is also referred to 
in support of the contrary proposition and 
two previous Madras cases, 37 Mad 393®® 
and 32 Mad 185.®® But in those two cases 
o. 65 was not discussed. It may be noted 
that in the Madras case Bakewell J. rests 
himself partly on the meaning of “dis 
covered to be void” in the sense in which 
“a I . understood, while in 

nort reasoning to be found at 

pages 122 and 123 clearly is that an agree- 
ment void ab initio is not an agreement 
subsequently found to be void or a contract 
made void by supe rvening circumstances. 
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It is settled by the Privy Council that the 
section presupposes a competency in IL 
par les to contract, and hence it does not 

539“ A? n° 30 Cal 

539 at p. 548. As regards this aspect the 

section has been discussed in connexion 

with a municipal agreement in 58 Mad 65 ®® 

On perusing such authorities as I have been 

able to find, I incline to the view that the 

matter is much more open than might ha 

thought, for the reason that S. 65 is now 

held by the Privy Council to apply to 

t^hat the date of the discovery ia also held 
by the Privy Council to be the date of the 
agreement, and although Courts have con. 
stantly applied the English law of illegality 
to attempts to recover money paid on illegal 
agreements. I do not think that the reason- 
mg by which S. 65 has been considered 
inapphcable is sound. I therefore hold that 
b. 05. Contract Act does apply to agreements 
which are void by reason of illegality. 

Now in cases of void agreements where 
8. 65 is applicable both parties are allowed 
(in a suit to enforce the supposed contract 
or for refund arising therefrom) the relief 
which can be given to them in view of the 
rights and duties created and imposed by 
the section. Obviously where A comes to 
Court asking for compensation or refund 
from B, he gives to B in the same suit the 
compensation or refund due to B. Again if 

enforce the apparent contract 
which IS really a void agreement, he may 
receive and give compensation in the same 
action. But if an action for possession of 
land IS to be regarded as based on title, 
there is room for doubt whether S. 65, 
Contract Act would require the Court to 
condition the relief, which ia not sought or 
given to the plaintiff under S. 65. Contract 
Act with the enforcement of a right aris. 
ing in favour of the defendant under that 
section. It might be said that the plaintiff 
sued for possession in view of his title, and 
that the defendant should sue or counter¬ 
claim for refund. Of course the moment 
that the plaintiff asks or sues for any 
equitable relief which is in the discretion 
of the Court, he, seeking equity, must do 
equity, and the relief may be conditioned. 

It seems to me that when in 1882 the 

56. Mohrl Bibee 7. Dhannodas Ohoee, (1903) 80 
Cal 639 = 80 I A 114 =7 0 W N 441 =8 Bar 
374 (P C). 
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Transfer of Property Act and the Trusts 
Act were passed, and the law of illegality, 
applied since the days of the Suddar Adalat 
to transfer for illegal object, received infer¬ 
ential recognition, the rights of the trans- 
feree were left to be dealt with under their 
own bead. Cases where the transferor 
would be sued before he had recovered the 
property would be extremely rare. If the 
transferee sued the transferor, the action 
would be brought on a right arising out of 
S. 65, Contract Act and the property be 
restored as a matter of course, no title in 
respect of what could not be transferred 
(S. 6, T. P. Act) standing in the way of res¬ 
toration. But if the transferor sued, the 
action was of a different kind, based on 
his title, and while he was restricted by 
the law of illegality from obtaining relief 
except where there was time for repen. 
tance, or be was nob in pari delicto, or the 
object of the law would be defeated by 
refusing him relief, the guilty transferee 
could be left to seek such steps for refund 
as he might be advised to take. On the 
construction adopted of Art. 97 in the 
Rangoon case,^^ he might, I consider, after 
being compelled to restore the property sue 
for the consideration. 

The action as framed on the title of pro. 
prietors wholly fails when the sale deed of 
the proprietary share is upheld as valid 
and there comes into existence if the sur. 
render is void as being an illegal device 
the special right of tenant conferred by 
S. 49, 0. P. Tenancy Act, and it seems to 
me that in so far as the Court is to give 
relief to the plaintiffs based on a tenancy 
brought into existence by the very law 
which it has been sought to defeat, the 
true position is that the relief arises out of 
a title brought into existence by the Legis¬ 
lature under a special Act. 

The case in (1907) 1 Ch 300* clearly 
settles that where an equitable relief is 
sought, then the plaintiff relying on an 
exception to the rule potior est conditio 
possidentis must refund the benefit he has 
received. And in the same case the view 
is also clearly expressed, though the matter 
is not decided except hypothetically, that 
even in an action for legal as opposed to 
equitable relief the same rule should be 
enforced. 

The reasoning at p. 311 is that in such a 
case the plaintiff relies on the illegality, for 
his claim would otherwise be defeated by 
the conveyance. It is however also possible 


to say as has indeed been said, though in a 
case where the merits were very different, 
that the defendant in this suit has been 
relying on a fraud and seeking to make a 
title to the lands through and by means of 
it: 35 Cal 551-® at pp. 551 & 559. In that 
case the plaintiffs were seeking to put 
everyone as far as possible in the position 
occupied prior to execution. It was a case 
of benami sale to cheat creditors, and no 
doubt no question of consideration was 
involved. Here the plaintiffs have been 
trying, no doubt with their fathers behind 
them, to recover everything without paying 
anything. In my judgment in this case the 
scale is turned by the consideration that 
the tenant right is a special right brought 
into operation by a local law, and I feel 
that to condition the relief to be granted 
on that basis would in the majority of cases 
render that law nugatory. The devices 
would continue, prompted by the necessi. 
ties of the cultivating class and the desire 
of the creditor to obtain valuable land, and 
the devices would be successful if they could 
not be interfered with by the Courts except 
on condition of refund of the consideration. 
The-consideration may as in the-present 
case be largely composed of debts, for pay. 
ment of which the tenant right cannot be 
seized or sold. In this case the plaintiffs 
escape the maxim in utr iusque delicto 
potior est conditio possidentis on the 
grounds that the provision sought to be 
evaded was made for their benefit, and 
that to apply the maxim would be to defeat 
an express provision of law. 

They are not in pari delicto, {of. the 
dictum of Mansfield L. C. J., quoted in 2 
Ch 154*®). I consider that the fact that the 
claim as presented is a monstrous claim 
and that the sons are no doubt set up by 
their fathers as being of less relevance than 
that the object and intention of the law 
should be given full effect, and I therefore 
consider that this claim so far as the ten¬ 
ancy land is concerned should be regarded 
as a legal claim based on title not to be 
conditioned by terms, while as regards 
S. 65, Contract Act the appellant should 
be left to seek any relief he can get arising 
out of the rights thereby conferred. In 54 
IC 794** and in the Bench case quoted, 22 
N L R 136,** refund was refused; it was 
given in A I E 1928 Nag 232,*® but I base 
my view on somewhat different grounds 
than those on which it was refused in the 
first two cases above quoted. I would also 
remark that minors are not in control of 
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culties regarding the transfer of the tenancy 
lands which they received, and emphasize 
that their fathers had no right in Hindu 
law to make an attempted illegal transfer 
of their lands. 

It remains to consider the question of 
limitation. I have referred to the ‘claim’ 
for the tenancy lands. The plaintiffs have 
claimed as proprietors, bub their case as 
proprietors wholly fails as they cease to be 
proprietors, on the date when the sale held 
to be valid took place, and the illegal sur. 
render (discovered on the same day to be 
void because the intention was to sell the 
whole village) does not affect their legal 
position. Their remedy which I consider 
should bo unconditioned is to recover in the 
capacity of tenants by operation of law 
possession from the landlord. Where the 
proprietary right has been conveyed by 
an incompetent transfer, the limitation is 
governed by Art. 144 of the Limitation 
Schedule: 35 Cal 561.^® Their Lordships do 
not enter into any question whether an 
adverse title can be asserted in view of 
S. 14, Trusts Act read with S. 84 and S. 95, 
and it seems that the Indian Trusts Act 
was not in force in Burma except in Ran. 
goon itself, and was not applicable in that 
case. This was a case of a benami transfer 
with illegal purpose. In the present case if 
the tenants who became tenants on the 
date of the sale can be said to have been 
dispossessed or excluded from possession by 
the defendant, and if they can be said to 
be claiming possession of the holding from 
which they have been so dispossessed or 
excluded, the provisions of the Sch. 2 to the 

104 (1) of thctti Acfcj &pply 

The case in 10 Pat 85l"» is of a eome. 
what different nature. This was a case 
where a trust was alleged to have come 
into existence under an oral contract and 
there was no ownership in the plaintiff. 

It was held that a suit to enforce the trnat 
which was not express fell under Art. 120 
of the Limitation Schedule and their Lord- 
ships said that Article 144 was only appli. 
cable to possessory suits by the owner 
of the property claimed against a person 
holding adversely to him without title 

In the present case, although there is a 
purported executed surrender in the name 
of the defendant, it cannot be said that title 
passed to the defendant, the more espe. 
oially when an illegal surrender is wholly 
beyond the competence of a Hindu father 


purporting to act for his minor son. The 
question IS whether in view of the provi. 

plaintiffs who have been excluded in point 
of fact can be said to have been excluded in 
point of law The matter is by no means free 
from difficultly, but on th© whole I regard 
the question of exclusion as a question of 
fact which will not be affected by the pro. 
vision in the Trusts Act in virtue of which 
bection 14. Trusts Act should apply “so 
far as may be ” to an obligation in the 
nature of a trust. If the Article applicable 
were Art. 144 and S. 14 were to be applied 
It might be said that limitation could never 
run at all. S. 10, Limitation Act has, in 
course of judicial decisions which need not 
be enumerated, been held inapplicable to 
trusts which are not express and does not 
apply here. In my judgment, this is clear 
case of exclusion from the holding, and as 
the land is tenancy land of which posses. 
Sion is claimed, and the plaintiffs have 
studiously refrained from claiming any 
equitable relief and thus inviting the dis. 
cration of the Court, I would bold that this 
Article should be applied. 

It is desirable to observe that the Bench 
decision of the Judicial Commissioner’s 
Court was not decided under the present 
Tenancy Act, and that the term ‘ejectment’ 
used in the former Act then in force, is a 
very different term in reference to landlord 
and tenant than ‘dispossession’ or ‘exclu¬ 
sion. It was argued that S. 6, Limitation 
Act applied to this case, on the ground that 
S. 104 (4) only applies to suits under the 
Tenancy Act and not to suits mentioned in 
Sch. 2 not brought under some section of 
the Tenancy Act. If this were so then S. 29, 
Limitation Act would itself preclude the 
application of S. 6. It thus seems clear 
that minority will not save limitation in 
this case. It is argued that the tenancy 
still subsists as the tenancy has not been 
abandoned, within the meaning of S. 35, 
Tenancy Act, but this argument seems to 
me merely an attempt to apply S. 35, Ten. 
ancy Act without regard to the law of 
limitation laid down by the Act itself. It 
is argued that the tenant right is not 
extinguished by limitation, 8. 28, Limita¬ 
tion Act not being applicable, but that also 
is not the question here. It is argued that 
Art. 1 of Sch. 2 does not apply to part of a 
holding, and that the defendant is a co. 
sharer in the holding and that the Article 
does not apply against co-sharers. It would 
however be wrong in this case to apply 
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the principles of co-ownership, and more¬ 
over the plaintiffs availing themselves of 
their position of members of a joint Hindu 
family, are seeking to recover and indeed 
would be entitled if they succeeded to be 
put in possession of the whole. The inten. 
tion of the 0. P. Tenancy Act is evidently 
to secure freedom from the disputes regard¬ 
ing tenancy land, and set some short time 
limit to claims stirred up in villages, and 
to attain quick finality in the revenue 
records. 

I would therefore restore the decision of 
the trial Court, allowing the appeal and 
dismissing the cross.objection with costs. 

B.D./r.K. Order accordingly. 
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Bhaiya Saheb Dajibahhau Kunbi — 

Defendant — Applicant. 

V. 

Pandit Bamnath Rampratap — 

Plaintiff — Non-applicant, 
Civil Eevn. No. 480 of 1937, Decided on 
26th October 1937, from order of Sub- 
Judge, First Glass, Bhandara, D/. 18th June 
1937. 

(a) Revision—Interference by High Court— 
High Court will not ordinarily interfere in 
purely interlocutory matters of procedure—It 
may however do so when matter is of general 
importance and no objection is taken by oppo¬ 
site party—Such interference must not be 
regarded as precedent. 

The High Court would not ordinarily exercise 
its revisional jurisdiction in a purely Interloou- 
tory matter, namely about the admiseion of a 
certain piece of evidence. It may however do so 
when the question is one of general importance 
and no objection is taken by the opposite party as 
to the competency of the Court to entertain the 
petition. But such case must not be regarded as a 
precedent for interference in purely interlocutory 
matters of procedure which do not affect jucisdic* 
tion, and do not inflict irreparable injury : A I R 
2936 Nag 25, Ref, [P 359 0 2] 

^ ^ (b) Evidence — Documents of State — 
Admission in evidence—Privilege when can be 
claimed—When State is party to litigation and 
when it is not—Difference between—Rules to 
be followed by Court explained. 

When the State Is a party, it is interested in the 
litigation and Is bound by ordinary procedure and 
80 before documents otherwise relevant can be 
excluded, the Court must be satisfied that the 
mind of a responsible officer of Government has 
been brought to bear upon the question whether 
It is expedient in the public interest to give or to 
withhold the information asked for ; and also 
that he has made his decision solemnly and with 
a due sense of responsibility and not merely in 
order to avoid an inconvenient disclosure which 


may tell against his own side in the litigation or 
as a matter of mere departmental routine. When 
however the State is not a party, the position is 
different. It Is no longer Interested. It is no longer 
bound by the rules of procedure which govern the 
parties to a suit and so it would then ordinarily 
be enough for the Court to accept the unsworn 
statement of the head of the department, or when 
S. 124, Evidence Act, applies, of the publio officer 
concerned. As to which of these two courses should 
be adopted in any particular case is a matter 
which is purely discretionary with the Court. But 
the Court is to decide whether a document is one 
of State or not. (Rules applicable in India when 
the State is not a party stated) : (2931) A C 70i, 
Rel. on. [P 361 0 1. 2J 

^ (c) Evidence — Admission of documents— 
Police during investigation making copies of 
account books of certain person—Such copies 
called into evidence by another in litigation 
with that person—Police claiming privilege of 
State document — Copies held were not State 
documents. 

Police during an investigation seized account 
books of a certain person and made copies of it in 
their diary. In another suit that person denied 
that he kept accounts and hence other party 
called for the copies of the account books made 
by the police to be produced In evidence. Police 
refused to produce the copies claiming the pri. 
vilege of “State document” : 

Held where account books were not State docu* 
ments, copies of them could not assume this 
important shape simply because they were written 
in the course of a police investigation. Neither 
the police nor any other person can evade the 
normal rules of disclosure by the simple expedient 
of entering matter for which no privilege can be 
claimed Into an otherwise privileged document : 
32 Mad 62 ; A I R 2929 Rang 87 and AIR 1936 
Nag 249, Rel. on. [P 362 0 2] 

Y. V. Jakatdar — for Applicant. 

D. N. Choudhuri — for Non.applicant. 

J. Sen, Govt. Pleader — for Deputy 

Commissioner, Bhandara. 

Order.—The question here is an interest¬ 
ing and important one relating to privilege 
in connexion with documents of State. The 
plaintiff sues the defendant on a promissory 
note dated 19th March 1933. The defence 
is that it was executed for an illegal con¬ 
sideration and so is void. The defendant’s 
case is that he was being prosecuted for a 
criminal offence and had called a certain 
witness in bis defence and in order to 
induce the man to depose in bis favour had 
executed this note as a bribe. At least the 
defence comes to that, although the word 
'bribe' is not actually used. His learned 
counsel explained here that it would have 
been too crude to execute a note in favour 
of the witness directly especially as he wM 
a Government ofl&cial, so the plaintiff a 
name was inserted, but the plaintiff was a 
mere benamidar for the other person who 
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was the real payee. The defendant denies 
'that he received any consideration cash 
and also states that the plaintiff was not 
' in a position to advance the money. In 
•order to establish this he called upon the 
plaintiff to produce his accounts. The 
plaintiff replied that he had none relating 
to the period in suit. About the time that 
this money is said to have been advanced 
a police investigation was proceeding in 
• connexion with another offence — a cheat, 
ing case — entirely unconnected with the 
one for which the defendant was being 
prosecuted. During the course of the inves¬ 
tigation the police had inspected the plain- 
'tiff’s account-books and made copies of 
'them. In order to disprove the plaintiff’s 
story that he had no account-books relat. 

’ ing to that period and in order to establish 
his own case that the plaintiff did not lend 
' him any money and that the plaintiff was 

■ not in a position to advance the loan in 
suit the defendant called upon the police 
to produce these copies which they had 

.•made. 

The Circle Inspector of Police, Faiz 
Husain, who had investigated the cheating 
case was called as a witness and in his 
deposition as D. W. 6 he admitted that he 
•had inspected the plaintiff’s accounts and 
admitted that his Sub.Inspector had made 
•copies of the relevant entries which he says 
•he checked. It is these copies which the 
defendant wants. A number of summonses 
were issued in this connexion, one being to 
ifche Station. House Officer, who is said to be 
in possession of these copies. He was called 
•upon to produce; (1) The reports made by 
Baktawarmal from July to October 1934; 
(2) the case diary; (3) the report of the 

■ Station House Officer, Gondia, and (4) the 
^py of the account-book of the plaintiff 
Pandit Ramnath. This summons was re- 
'turned with the following endorsement ; 

Beturn«d . . .... with the intimation that 

according to the Police Manual, para. 694 a copy 

of the P^, I.^port only could be given to the 
defendant. The other papers if required by the 
defendant he should apply to the I. G. of Police. 

No attempt was made to approach the 
Jpsp^tor.General of Police for permis¬ 
sion but farther summonses were issued to 
various police officers at Gondia. At one 
stage the District Superintendent of Police 
complained that the information given in 
the summons was vague and confusing and 
iihat it would require a great deal of 
‘Unnecessary search to unearth a complaint 
'SO vaguely described and so he asked for 
durtber particulars. No notice was taken of 


this request and instead the Circle Inspec¬ 
tor, Faiz Husain was summoned to produce 
the documents. On this the following reply 
was received from the Inspector.General’s 
office : ‘As the documents are privileged I 
regret they cannot be produced.” It is 
signed—"Sheo Shankar Prasad, Superinten¬ 
dent for I. G. of Police, C. P.” On receipt 
of this letter the lower Court held that 
as the Inspector General of Police had 
written to say that the documents are pri. 
vileged Faiz Husain need not be summoned 
again and that the defendant would have 
to close his case. It is this order which the 
defendant seeks to revise. 

In this Court the defendant’s learned 
counsel confined himself to the copies of 
the plaintiff’s account-books made by the 
police and said that he would give up his 
right to have the other documents, for 
which he had asked, produced. But so far 
as the copies of the accounts are concerned 
ha argued that by no conceivable stretch 
of imagination can they be regarded as 
documents of State or as being in any other 
way privileged. I desire to make this clear 
at the outset. I am being asked to exercise 
revisional jurisdiction under S. 115, Civil 
P. C. in a purely interlocutory matter 
about the admission of a certain piece of 
evidence. I am clear that in the ordinary 
way I would have no jurisdiction to do so, 
but as Niyogi, A. J. C. interfered in a 
similar matter in A I B 1936 Nag 25^ and 
in view of its general importance, I thought 
it right to hear both sides as well as 
the Crown. All three appeared and have 
thrashed the matter out at length. No 
objection has been taken to my competency 
to entertain the petition and so it is evi¬ 
dent that everybody concerned wants the 
question to be settled at this stage in the 
case. In civil matters jurisdiction can be 
conferred by consent and so for that reason 
and because the point has been so fully! 
argued I now proceed to decide the ques¬ 
tion, but make it plain that this must not 
be regarded as a precedent for interference 
in purely interlocutory matters of proce. 
dure which do not affect jurisdiction and 
which do not infiiot irreparable injury. 

The Evidence Act is anything bat clear 
on this point. 8. 123 prohibits anybody 
from giving evidence derived from nnpub- 
liahed official records relating to any affairs 
of State except with the perm ission of the 

1. Ibzablxn Sheriff v. Seoy. of State, (1936) 23 
AIR Nag 96=1611C 666. 
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officer at the head of the department con¬ 
cerned, and he is entitled to give or to 
withhold* such permission as he thinks 
fit. This raises the following difficulties at 
once. First of all the section does not refer 
directly to documentary evidence. The 
prohibition is in respect of a living person 
whose lips are sealed by this section. Of 
course a document is not evidence in itself 
except in certain circumstances. It has to 
be proved by a witness before it can be 
admitted and it may be that the prohibi¬ 
tion is effective to prevent its proof and 
therefore its production in evidence, but 
even so the prohibition obtains only in res¬ 
pect of an unpublished official record relat¬ 
ing to any affair of State. Who is to decide 
whether the document in question is of that 
nature? S. 123 does not assist us there. The 
clause relating to the head of the depart¬ 
ment concerned does not in my opinion give 
that official the right to determine whe¬ 
ther the document is an unpublished official 
record relating to affairs of State. It merely 
gives him the right to give or to withhold 
permission in his absolute discretion when 
the document is of that kind. But the ques¬ 
tion is still at large as to who is to decide 
about the natureiof the document. 

Section 124 is also not easy to construe. 
It states that no public officer shall be com. 
pelled to disclose a communication made 
to him in official confidence when he con. 
eiders that the public interests would suffer 
by the disclosure. It is doubtful whether 
this can be taken to cover a copy made of a 
man's account-book in the course of a police 
investigation and in any case it raises the 
same difficulty as before. Who is to decide 
whether the matter in question was a com¬ 
munication made to the public officer in 
official confidence, the public officer or the 
Court? The difficulty is doubly felt when 
we find, as here, that the public officer in 
question has deposed freely about the con. 
tents of the document or at any rate about 
parts of it. It would, in my opinion, be 
dangerous to hold that a witness may speak 
freely about the contents of a document 
and then evade the wholesome rule which 
states that a document must be read and 
construed as a whole by claiming official 
privilege under S. 124 ; and yet that is the 
inevitable result if the witness is to be the 
sole judge. Then comes S. 162 which deals 
with the exact situation we are now consi. 
dering, namely when a witness is summon, 
ed to produce a document. Para. 1 states 
that the document must be produced “not- 
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withstanding any objection which there may 
be to its production or to its admissibility.” 

Then comes para. 2 ; 

The Court, if it sees fit, may inspect the docu*- 
ment, unless it refers to matters of State or take- 
other evidence to enable it to determine on its ad¬ 
missibility. 

It is clear from this that the Court may 
not inspect the document if it refers to 
matters of State, but it is not clear how 
the Court is to determine whether the docu¬ 
ment falls within that category or not. An 
examination of these three sections reveals 
that two points of view are possible. The 
first is that the head of the department 
concerned takes the necessary objection and 
that his decision is final. Be is entitled to 
decide both whether the document is a 
document of State as well as whether the 
evidence derived from it should be given or 
not. This is the view in 48 Cal 304" at page 
318. The opposite point of view is to be 
found in 44 All 360® at p. 365 and there is 
thus much to be said in its favour. It 
would be meaningless to compel a witness 
to produce a document in Court if his deci. 
sioD or that of the head of the department 
was intended to be final. Also the position 
of the last clause in para. 2 of S. 162 
appears to indicate that the Court is 
entitled to take other evidence to determine 
whether the document is admissible or not. 
If that had not been the intention then the 
paragraph would have run thus : "The- 
Court, if it sees fit, may inspect the docu. 
ment or take other evidence to determine 
on its admissibility, unless it refers tO' 
matters of State.” 

The only point of inserting the clause 
unless it refers to matters of State” in the- 
middle of the paragraph immediately after 
the words may inspect the document”' 
seems to be to indicate that the Court- 
may not inspect a docnment in respect of 
which such a privilege is claimed until it- 
has had an opportunity of determining its- 
admissibility and for that purpose it may,. 
if it thinks fit, take other evidence. The' 
words take other evidence” must mean 
evidence other than that of the document 
produced and the word “its” must refer to- 
the document produced. Therefore since 
this clause is not qualified by any other 
words in that paragraph, it would appear to- 
mean that the Court may take other evi. 

2. Irwin v. Reid, (1921) 8 A I R Cal 282=63 I 0 

467=48 Cal 304=26 OWN 160. 

3. Collector of Jaunpur V. Jamna Prasad, (ISSa)- 

9 A I R All 37=66 I C 171=44 All 860 = 20* 

A L J 140. 



1938 


Bhaita Saheb V. Pandit Ramnath CVivian Bose J.) Nagpur 361 


dence to determine the admissibility of a 
document in respect of •which this particu. 
lar kind of privilege is claimed and that 
would be consistent -with the rule which 
compels its actual production in Court. 
However since the Act itself is not clear 
on the point it is legitimate to refer to the 
English law on which the Act is based. 

As regards that, one thing is clear at the 
outset. There is a wide difference between 
cases in which the State itself is a party 
and those in which it is not. In the former 
event the State is bound by the ordinary 
rules of procedure which bind any other 
person who sues or is sued in a Civil Court. 
)If the State chooses to engage in commer¬ 
cial activities or render itself civilly liable 
jin other ways, it cannot evade its obliga¬ 
tions and liabilities by claiming privilege in 
respect of documents relating to matters in 
controversy in the suit except to the extent 
explained by the Privy Council in (1931) 
A C 704. The manner in which such privi¬ 
lege is claimed is also different. The State 
when a party is bound by all the usual 
rules about the discovery and production 
of documents. If it claims privilege in res¬ 
pect of any particular document it must 
clairn it upon affidavit in the usual way; 
also in such a case the Court may rightly 
insist upon the sworn statement of the 
head of the department concerned or even 
of a responsible minister. When the State 
is a party it is interested in the litigation 
;and 80 , before documents otherwise relevant 
can be excluded the Court must bo satis¬ 
fied that the mind of a responsible officer 
of GoTernmenb has been brought to bear 
upon the question whether it is expedient 

intereat to give or to with, 
hold the information asked for; and also 
that he has made his decision solemnly and 
with a due sense of responsibility and nob 

I j ■ _, • f an inconvenient 

disoloaura which may tell against his own 

Side m the litigation or as a matter of mere 
departmental routine. 

When however the State is not a party 
the position IS different. It is no longer 
interested. It is no longer bound by the 
rules of procedure which govern the parties 
to a suit and so it would then ordinarily 
be enough for the Court to accept the 
unsworn statement of the head of the 
department, or when 8.124, Evidence Act, 
applies, of the public officer con cerned. 

4. ^blnaon v. State o! South AuetralU (No Ql. 
(1981) A 0 701^100 L J P 0 I 88 SI 45 £j t 
408=76 8 J 468=47 TLB 464. 


These two aspects are considered at pages, 
717 aod 718 of the Privy Council ruling, 
3 ust cited. As to which of these two courses! 
should be adopted in any particular case 
IS a matter which is purely discretionary 
with the Court. But this still leaves the 
mam difficulty unsolved. Who is to decide 
whether a document is one of State or not? 
From the observations made by their Lord- 
ships in the above case it seems that the 
decision lies with the Court. Of course 
that was a case in which the State was a 
party and it is true there is a wide differ¬ 
ence but the observations of their Lord, 
ships on this point seem to be of general 
application. Their Lordships came to the 
conclusion after an examination of the 
authorities that : 

The Court has in these cases always had in 
reserve the power to enquire into the nature of 
the document for which protection is sought and 
to require some indication of the nature of the 
injury to the State which would follow its produc¬ 
tion. 

They state that : 

^he existence of such a power is in no way out 
of harmony with the reason for the privilege pro- 
vided that its exercise bo carefully guarded so as 
not to occasion to the State the mischief which 
the privilogo where it exists is designed to guard 
against. 

They also state that : 

The existence of the power .... is confirmed' 
not only by judicial pronouncement, but by wide* 
spread practice, and may it not be added, by the 
reason of the thing ? 

They add that the Court is entitled in 
any particular case to prescribe the manner 
in which the claim of privilege is to be 
made if it is to be allowed. Some of the 
cases of which their Lordships approved, 
as for example, (1900).1 Ch 347^ and (1888) 

21 Q B X) 509® were not cases in which 
the State was a party. On reading this 
case law in conjunction with the provisions 
of the Evidence Act, I am of opinion that 
the following rules apply in India when/ 
the State is not a party : 

(1) That all documents called for must 
actually be produced in Court, provided of 
course they are in the possession and power 
of the person who is summoned to produce 
them. 

(2) That in the case of State documents 
the privilege should ordinarily be claimed 
by the witness who is summoned to pro- 
duce them, though the Court may and 

6 . Id r. Joseph Hargreaves Ltd., (1900) 1 Cb 347 
=69 L J Oh 168=82 L T 132=7 Maosoo 
854=48 W B 941=4 Tax Oas 173=16 TLB 
156. 

6 . HeoDesey ▼. Wright, (1688) 21 Q B D 509=57 
L J Q B 630=59 L T 828=63 J F 52. 
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■should raise the objection of its own motion 
if it is satisfied either from the nature of 
the document called for or otherwise, as 
for example from a letter written by a res. 
ponsible public officer in response to the 
summons to produce, that it is an unpub. 
dished official record relating to an affair of 
State or a communication made to a public 
officer in official confidence. 

(3) That when objection is taken the 
‘Court is precluded from inspecting the 
document but is entitled, if it thinks fit, 
(that is to say it is not bound) to examine 
other evidence to determine its nature and 
character though not its contents. 

(4) Ordinarily it will be enough if the 
head of the department concerned certifies 
not necessarily in a sworn statement, but 
in a letter or other document produced and 
proved by the witness concerned or in 
some other way (e. g. under S. 57, Evidence 
Act where the signatures of certain public 
officers need not be proved) that the docu. 
ment is an unpublished official record relat. 
ing to an affair of State or a communication 
made to a public officer in official confidence. 

(5) But the Court is not bound to accept 
that as final and may require further evi. 
dence to satisfy itself that the document in 
question is really of that nature bearing in 
mind however the observation of the Judi¬ 
cial Committee in (1931) A C 704^ at 
page 725 that: 

The Judge in giving bis decision . , . will be 
■careful to safeguard the interests of the State, and 
will not in any case of doubt resolve the doubt 
Against the State without further inquiry from 
the Minister, 

•or here the head of the department. 

(6) If after all this the Court decides that 
the document is not privileged it must be 
tendered in evidence, although in view of 
the possible disastrous public consequences 
which may fiow from disclosure it would 
be right and proper to allow the State a 
i'easonable time for taking such steps as it 
thinks fit to have the matter set right. 

(7) On the other hand if the Court con. 
eiders that the document is a State docu. 
ment of the nature described above, then it 
cannot be admitted in evidence unless the 
party who seeks its production produces 
the permission of the head of the depart, 
ment or the pnblic officer concerned. The 
burden is on the party calling for the docu. 
ment and the decision of the head of the 
department or the public officer concerned 
to give or to withhold consent is in that 
«Yent final. 


Applying these rules to the present case 
the first question which I have to deter¬ 
mine is whether the documents called for 
are unpublished official records relating to 
an affair of State or are communications 
made to a public officer in official confi. 
dence. As I have said four sets of docu¬ 
ments were called for. The first three are 
undoubtedly privileged. It does not require 
a witness to describe their nature and so, 
as I have said, the Court can and indeed 
must of its own motion refuse to allow 
their production unless the defendant who 
called for them produces the necessary 
permission. This has been recognized here 
and counsel has very rightly confined him. 
self to the fourth set, namely the copies of 
the account books. 

The Circle Inspector, Faiz Hussain tells 
us as D. W. 6 that his Sub.Inspector made 
copies of certain entries in the plaintiff’s 
accounts at the plaintiff’s shop. The plain¬ 
tiff’s account books are certainly not State 
documents and so prima facie it is impos¬ 
sible to see how copies of them can assume 
this important shape simply because they 
were written by a Sub-Inspector in the 
course of a police investigation. In 32 Mad 
62^ at p. 65 it was held that the returns 
made to an Income-tax Officer are not 
documents of State. The position is much 
the same here. D. W. 6, Faiz Hussain tells 
us that these copies were made at the 
plaintiff’s shop, so they were probably not 
copied into the case diary direct, but even 
if they were, it would make no difference. 
The case diary as such is of course privi¬ 
leged but not necessarily every entry in it- 
Neither the police nor any other person 
can evade the normal rules of disclosure by 
the simple expedient of entering matter for 
which no privilege can be claimed into an 
otherwise privileged document: see 6 Bang 
672® at p. 673 and I L R 1937 Nag 178® 
at p. 179. The correct procedure in such a 
case is to seal up the rest of the document 
so that it cannot be inspected and to dis¬ 
close only those portions which are not 
privileged : see Mulla's Civil Procedure 
Code, 10th Edn., p. 622, and 20 Cal 587.\® 

7. Venkatachfilla Chettiar v. Sampatha Gbettiar, 
(1909) 82 Mad 62=1 I C 705=19 M L J 26^ 

8. Mohamed Bholat v. Emperor, (1929) 16 A IB 
Rang 87=115 I 0 899=30 Or L J 538=6 
Rang 672. 

9. Emperor v. Viswanath, (1936) 23 A I R 

249=1936 Or 0 1040=170 I 0 633=38 Or 
L J 936=1 h R 1937 Nag 178. 

10. Jadub Loll Shaw v. Kanai Loll Shaw, (18931 
20 Cal 5S7. 
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Also it is not necessary that the document 
should be left on record so to afford an 
unauthorized person an opportunity o£ 
tampering with it or seeing it. The witness 
who produces it can furnish copies of the 
entries concerned in the same way as copies 
of entries in account books dealt with. As 
their Lordships observed in Bobinsons 
casi^'. 

Th® privilege is a nircow one most sparingly to 

be exercised.the principle of the rule is 

concern for the public interest and the rule will 
accordingly be applied no further than the attain, 
ment of that object requires. 

One of the earlier summonses was re. 
turned with the remark that only a copy 
of the first information report could be 
supplied and my attention was drawn dur. 
ing the argument to S. 162, Civil P. C. 
But that section excludes the statements 
mentioned in it only during the inquiry or 
trial in respect of any offence under investi. 
Ration at the time when the statement was 
made. It does not apply to every proceed, 
ing whether civil or criminal. Of course it 
may be that the matter is privileged on 
other grounds but not because of this sec. 
tion. As regards the objection that the 
summons was vague in that the documents 
were not described with sufficient parti¬ 
cularity to enable them to be recognized, 
it might have been a valid objection if it 
had not been for the fact that the Circle 
Inspector, Faiz Hussain, seems to have had 
no difficulty in remembering the incident 
&nd the case referred to. He actually con. 
suited his own notes about the proceedings 
Bn the course of his evidence and gave 
exact particulars as to sums and dates. In 
the circumstances it is difficult to resist 
the conclusion that the excuse was not a 
genuine one and that the police were either 
playing for time or making a routine ex¬ 
cuse, although why they should want to 
do that is not easy to understand. I allow 
the revision. A fresh summons will now 
issue for the production of the copies of the 
plaintiff 8 accounts which D. W. 6 states 
that his Sub-Inspector made in the course 
w the investigation about which be speaks. 
Frima facie these copies whether entered 
m the case diary direct or made on sepa¬ 
rate sheets of paper are not privileged 
documents. Bat as this matter has not re. 
ally been determined it will be open to the 
witness or the head of the department con¬ 
cerned (but not the defendant, for the pri. 
vilege is not his) to satisfy the lower Court 
that the documents really are unpublished 
Official records relating to an affair of State 
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or that they are communications made 
to a public officer in official confidence for 
reasons which have not appeared hitherto 
and which have not been dealt with by 
me. If they succeed in that then the docu¬ 
ments cannot be used in evidence unless 
the defendant produces the sanction of the 
Inspector-General of Police. If not, the 
documents must be disclosed. In view of 
the fact that the objection throughout has 
been by or on behalf of the Crown and not 
by ^ the parties concerned and since my 
jurisdiction to act in this matter has really 
been conferred by consent I will make no 
order as to costs. 

B.d./r.k. Application allowed. 
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Kachru Chindhu Mahar — 

Decree.holder — Applicant. 

V. 

Laxman Sitaram and others — 

Non.applicants. 

Civil Revn. No. 204 of 1937, Decided on 
28bh January 1938, from order of Small 
Cause Court Judge, Bhandara, D/. 16tb 
January 1937. 

Civil P. C. (1908), S. 47 — Decree against 
father’s assets in hands of minors — Decree 
adjusted by giving dban to decree-holder and 
execution case struck off—Subsequent appUca- 
tion against order striking off execution on 
ground that dban was personal property of 
minors—Application comes under S. 47—Exe* 
cuting Court can re-open execution proceed¬ 
ings and can restore dban. 

The wording of 8. 47 is comprehensive enough 
to include a case where an objection is made to 
the order regarding satisfaction of the decree and 
striking oQ the execution proceedings. An appli¬ 
cation made after the decree is satisfied is as much 
an application under 8. 47 as It is when made 
before It. [P.364 C 2] 

Where a decree against father's assets In the 
hands of the minors is adjusted, by giving dban 
in full satisfaction and the exeention case is 
struck off, the decree having been fully satisfied 
and subsequently an application is made for the 
restoration of the dban on the ground that it was 
grown on the occupancy fields belonging to the 
minors, and that it did not constitute the assets 
of their father against which the decree had been 
passed, the application mnst be treated as having 
been made under 8. 47 and the execntlng Court 
has jurisdiction to re-opeo the execution proceed¬ 
ings after they bad been struck off as fully satla- 
fjing the decree. Moreover on the principle that 
the Court has power to correct its own mistake 
the execntlng Court can be regarded as having the 
power to restore the parties to status quo ants : 
AIR 1933 All 429; AIR 193i Pat 902; AIR 
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1935 Cal 645 and AIR 1936 Lah 725, Rel. on; 
AIR 1929 Pat 559 and AIR 1929 Lah 121, 
Distbuj. [P 364 C 2] 

T. J. P. Chetty — for Applicant. 

R. Kaushalendra Rao — 

for Non.applicants. 

Order.—This is a decree, holder’s appli. 
cation in revision against an order passed 
in execution proceedings by the junior 
Small Cause Court Judge in Case No. 1614 
of 1934 on 16th January 1937. The appli. 
cant obtained a decree against their father's 
assets in the hands of the minor non.appli. 
cants, and in execution received by way of 
adjustment 9 khandis of paddy in full satis- 
faction, from their guardian mother Mt. 
Yemi. Thereon one Mangaru who is their 
maternal uncle applied to the Court on 7th 
January 1936 for the restoration of the 
dhan on the ground that it v^as grown on 
the occupancy fields belonging to the minors 
and that it did not [constitute the assets 
of their father against which the decree 
had been passed. That application was 
dismissed as Mangaru, not being a duly 
appointed guardian, was incompetent to 
make it ; and at the request of the decree- 
holder the execution case was struck off, 
the decree having been fully satisfied. 
Subsequently Mangaru made afresh appli. 
cation complaining that Mt. Yemi acted 
adversely to the minors’ interest in having 
adjusted the decree by delivering 9 khandis 
of dhan belonging to the minors without 
the sanction of the Court. He sought for 
her removal and his own appointment as 
guardian ad litem. On inquiry the lower 
Court was satisfied about the truth of the 
allegations made in that application and 
passed an order removing Mt. Yemi from 
guardianship and appointing Mangaru in 
her place, and on the merits of the applica¬ 
tion found that the 9 khandis of dhan 
belonged personally to the minora and 
could not be considered to be the assets of 
their father. It consequently directed the 
decree.holder to restore the dhan to the 
minors. It is against this order that the 
application in revision is directed. 

It is vehemently argued that the execut¬ 
ing Court had no jurisdiction to re-open 
the execution proceedings after they had 
been struck off as fully satisfying the 
decree. This argument seeks to put a very 
restricted interpretation on the scope and 
terms of S. 47 which is not justified as will 
be presently shown. S. 47 speaks of only 
questions arising between the parties to the 
amt in which a decree was passed relating 
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to the execution, discharge and satisfaction, 
of the decree. The wording is compreheu- 
sive enough to include a case where an 
objection is made to the order regarding 
satisfaction'of the decree and striking off 
the execution proceedings. An application 
made after the decree is satisfied is as muchl 
an application under S. 47 as it is whenj 
made before it. S. 47 is intended to obviate- 
a fresh suit between the parties to a decree 
on matters affecting the execution, dis¬ 
charge and satisfaction of the decree. The 
question therefore is whether the applica- 
tion made by Mangaru was not one relating 
to execution, discharge or satisfaction of 
the decree. There can be only one answer 
and that must be in the affirmative. If so, 
the application must be treated as having 
been made under S. 47, Civil P. C. There 
is one other important aspect which must 
be borne in mind. It is that the executing 
Court exceeded its jurisdiction and was 
acting ultra vires in executing the decree 
against property belonging to the minora 
when the decree was passed against their 
father's assets in their bands. The first 
order dated 22Qd February 1936 which 
struck ofi* the execution on the ground that 
the decree was fully satisfied was therefore, 
a nullity. On the principle that the Court 
has power to correct its own mistake the 
executing Court could be regarded as hav- 
ing the power to restore the parties to 
status quo ante. It therefore appears to mej 
that the lower Court was perfectly right in 
directing the decree.holder to return the 
dhan that he had illegally obtained from 
the minor’s quondam guardian. I am forti- 
fied in this view by the cases reported in 
AIR 1933 All 429,^ AIR 1934 Pat 202,* 
AIR 1935 Cal 645^ and A I R 1936 Lah 
725.^ The learned counsel for the applicant 
invites my attention to A I R 1929 Pat 
559® and A I R 1929 Lah 121.® In both 
these cases the question was whether a sale 
in execution could be challenged by the 
judgment-debtor after it had been confirm- 
ed and the auction.purchaser had been put 

1. Lladholal v. Dali Chand, (193S) 20 A I R All 

429=144 I 0 468=1933 A L J 738. 

2. Sheodahia v. Ramjanam, (1934) 21 A I B Pat 

202=148 1 C 619. 

8. Basiruddin Sarkar v. Elahi Buz Framanik, 

(1935) 22 A I R Cal 645=156 1 G 685. 

4. Bar Singh v. Anjuzaan Debi Sobal, (1936)23 

AIR Lah 725=1611 0 21. 

6. Dukbu Uandal v. Goplnath, (1929) 16 A I B 

Pat 659=11910 881. 

6. Eartarsingh t. Zorawar Singh, (1929) 16 A IB 

Lah 121=118 I 0 778. 
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in possession. Ifc was held that the question 
was not one relating to execution, discharge 
or satisfaction of the decree, and conse. 
■quently the application was not treated as 
one under S. 47. Civil P. C. These cases are 
therefore distinguishable and cannot afford 
any guidance in the present case. The ap, 

plication IS dismissed with costs. Pleader’s 
tfees Ks. 10. 

D.S./r.k. Application dismissed. 
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Grille J, 

Emperor 

V. 

Mohamad Khan and others 

Non. Applicants—Accused. 

1937, Decided 

Z 1937, from reference 

■by Addl. Sess. Judge, Yeotmal. 

5S-Gr.zi„ com. 

r ‘*:«*P®«~Owner of cattle, tliougb 
not criminally, it civilly liable. * 

^®8l8lature ia enacting S. 66 
-fo? th^ to a certain extent 

Heni fn ft,®* ^ot criminally 

‘i*® trespassing in G^ern- 

themLter cao- 

not be orim Daily liable for the acts of his crazier 

S Home ne^ ilnf act? or 

Bei on “«g»8ent omission : A I R 2915 Nag 2, 

[P 366 0 2 ] 

■mij’ >■ ®- - Conft.c.,i,„ 

offender. ' '•■’"P"*!' "<>1 owned by 

■ Jteurj’ Henci",?- “ and not 

Sion can «»■ 

th. paraon convirted of t'KanVe,*"'’ ^"‘1 1°]' 

oaUU'in' th? Jfolnl'y ou'JlSLS °J 

thi faraMln^o',”” T,‘T “ * 

yonlh an order eonfl.c.t?on ol cS'f, " 

T Q « . [p 866 0 2 ] 

J. Ben, Govt. Pleader — /or the Croum. 
Ahmad Raza Khan — for ?Jon 
Applicants (Accused). 

S\*^®Su*'***®” oonTioted 

oatUe ware laiaad, and the trying Uagle. 
trate paued orders ol oonfieoi^tion rmAmw 
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iQ respect of 30 she. 
ft* convicted graziers appealed 
as did the owners of the cattle. The appea 

of the graziers was rejected and the orders 
in *^®sp 0 ct of the confiscation of the cattle 
were modified by eliminating the women 
the poorer owners and such as had but few 
buffaloes, so that m the end orders of 
confiscation were passed in respect of 16 
sh^buffaloes only. The owners of these 
buffaloes applied to the Additional Sessions 
Judge, leotmal, who has made a reference 

fk f^^lf recommendation 

that the orders of confiscation be set aside 

A rule was issued and the Crown has 
appeared to oppose the rule which is sun 
ported by Mr. Ahmad Raza Khan. The 
recommendation of the learned Additional 
bessioDs Judge is comprised in the follow, 
mg sentence : 

fiysn^® the passing of an order of confisca- 

iL u fi an owner 

bA servant even when 

be could not be convicted for a substantive offence 
under 8. 26 (d), Forest Act. 

He therefore considered that the order 

should be set aside. It appears to me thatl 
the object of the Legislature in enacting! 

D. 55 was to make the owner liable to a) 
certain extent for the acts of his servant^ 
civilly, not criminally. It is well estab.' 
Iished that the owner cannot be made 
criminally liable for the acts of his servant 
except in certain cases by statute. It is 
also equally well established that he is 
civilly liable for wrongs done by his servant. 

In the case of cattle trespassing in Govern, 
ment forest unless duly licensed, there ia ai 
long consensus of decisions in these Pro.' 
Vinces, of which the leading case is 11, 

N L E 76/ that the master cannot be! 
criminally liable for the acts of his grazier 
in taking his cattle into such forest unless 
he permits the cattle so to graze by somei 
overt acts or by some negligent omission. 
Cases of cattle trespass into Government' 
reserve forest are numerous, and in a great 
majority of cases it ia impossible to bring 
the offence home to the master, although 
connivance at the acts of the grazier is 
almost a certainty. 

Almost all forest offences are committed 
by servants; grazing offences by the graziers 
of large cattle owners or graziers hired by 
a community of small owners, and thefts 
of timber by forest contractors or by mal. 
guzars, are ordinarily committed not by the 

1. ^yyad Bafalm v. Emperor. (1916) 2 A I B 
NiV 9 b 29 I 0 826=11 N L B 76=16 Or L J 
49Se 
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contractors or malguzars with their own 
hands but by their servants; and it is because 
the servants are caught and masters escape 
that the salutary provision has been intro, 
duced that not only all produce in respect of 
■which the offence is committed may be seized 
and confiscated but also tools, boats, carts or 
cattle used in the commission of any such 
offence. These tools, boats, carts or cattle 
will ordinarily belong to the master and 
not to the servant, and although it is the 
servant and not the master who is con. 
victed of the crime, it is on the master, if 
the appeal which he has the right to make 
under S. 59, Forest Act, fails, on whom 
some punishment rightly falls. While tools, 
boats, carts and cattle may be instru- 
mental in cases of theft of forest produce, 
it cannot be disputed that cattle are also 
instrumental in the theft of grass which they 
eat and in the damage to gross and young 
trees which they cause in grazing ; and an 
offence under S. 26 (d) is as much an offence 
as the illicit removal of timber, and cattle 
used in committing such an offence are as 
much liable to confiscation as cattle draw, 
ing a cart containing illicitly felled timber. 

It has been argued that a confiscation 
can only be in respect of the property of 
the person convicted of the offence, since 
sub.s. (2) of S. 55 reads : “Such confisca. 
tion may be in addition to any other 
punishment prescribed for such offence”, 
and therefore that the confiscation is 
itself a punishment. If this argument were 
correct, there would be no reason for 
the existence of S. 59 or at least of the 
provision contained therein that any per. 
son claiming to be interested in the pro. 
perty so seized may make an appeal against 
the order of confiscation. Cases not infre. 
quently arise of persons making an appeal 
under this section in respect of the con. 
fiscation of the bullocks which they have 
lent to others in all innocence and these 
bullocks being used in the commission of a 
forest offence. I have already stated that I 
believe it to be the intention of the Legis- 
lature that masters should not in every 
case be able to evade punishment in some 
form, although their criminal liability for 
iforest offences is excluded. The word used 
lis “ confiscation ” and not, as in the Penal 
jCode, “forfeiture”. Forfeiture can only 
relate to the property owned by the person 
concerned, but property may be confiscated 
from the possession of anyone, whether he 
is the owner thereof or no. The owner of 
property confiscated, be be an offender 
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under the Forest Act or no, has a right to 
appeal against the order of confiscation, 
and it is in the discretion of the Court to 
which the appeal is made whether the 
order of confiscation shall or shall not be 
set aside. 

That the order of confiscation in this 
case was just and that the discretion of 
the appellate Magistrate has not been 
wrongly exercised is to my mind apparent. 
A herd of 81 cattle was entrusted to one 
youth and 'two children. The owners of 
the cattle at first agreed to a composition 
which under S. 68 (l) (a), Forest Act was 
offered to them by the forest authorities, 
but subsequently resiled. There is no doubt^ 
that there was a reasonable suspicion! 
against the owners that they themselves 
had committed an offence, as entrusting 
such a large number of cattle in the vici. 
nity of a closed forest to a youth and two 
children might be held to amount to such 
negligence as to suggest connivance at a 
breach of the law. Allegations against the 
forest authorities of driving the cattle 
themselves into prohibited areas and of 
beating the graziers bad been made and 
have been found to be false. The result is 
that the reference is not accepted and the 
rule is discharged. 

D.S./b.K. Rule discharged. 
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Stone 0. J. and Puranik J. 

Gowardhandas Surajmal Marwadi — 
Decree-holder — Appellant. 

Mohanlal Surajmal Marwadi — Judg¬ 
ment-debtor — Respondent. 

First Appeal No. 88.B of 1935, Decided 
on 26tb October 1937, from order of Sub. 
Judge, First Class, Akola, D/. 29th June 
1935. 

S}c Civil P. C. (1908), S. 60 (1) (c) — C«ie* 
in which person is agriculturist stated—Owner 
of land letting it reserving either money or 
produce is not agriculturist :16 N L R 89^A IR 
1920 Nag 45=65IC i81 and AIR 1927 Nag 
374 =1021 G 712, Overruled. 

In determining whether a person is an agrioul* 
turist the following factors should be noted : 

(1) Whether a person is an agrioulturist or not 
is not a question turning on source of income but 
on nature of occupation. (3) A person may have 
many occupations. If one of them is agrloultut® 
and for that purpose a house or building is occu. 
pied, protection can be claimed. (3) A person who 
owns and and lets it reserving either money o 
produce Is not an agriculturist but a landlord. 14 f 
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A person who cultivates the land as a labourer, 
though neither a landowner nor a tenant, is an 
agriculturist. (5) If a man cultivates the land 
with his own hands or by means of labourers 
whose activities he directs, he is an agriculturist 
whether he operates on a large or a small scale. If 
he has no connexion with the land except that he 
owns it and people work for him, he may or may 
not be an agriculturistaccording to circumstances: 
Cose law discussed. [p 369 0 2] 

Hence an owner of land is not an agriculturist, 
if he.lets out on batai (reserving share of produce 
instead of money rent) : 16 NLR 69 = AIIi 
1920 Nag 46 = 55 I C 481 and AIR 1927 Nag 
374 — 202 1 C 712, Overruled. [P 369 0 2 ; 

P 370 C 1] 

Hidayatullah and P. V. Dixit — 

for Appellant. 

E. N. Padhye — for Respondent. 

Judgment.—This is an appeal by tha 
decree.holder against an order passed on 
an objection made by the judgment-debtor 
objecting that a certain house should not 
be taken in execution as it was a house 
occupied by him as an agriculturist and 
accordingly was protected by Sec. 60 (1), 
Proviso (c). One question arises in the re¬ 
sult, viz., is the objector an agriculturist ? 
The other questions, viz. (2) has the house, 
to be protected, to be occupied by the agri. 
culturist as such ? and (3) if so, was it so 
occupied ? do not arise, for the answer to 
the first question is in the negative. The 
general trend of opinion as expressed by the 
Judicial Commissioner’s Court is in favour 
of the view that whether or not a person is 
an agriculturist depends upon whether he 
receives a substantial portion of his income 
from agriculture. Thus, in 26 N L R 295^ 
Maonair A. J. 0. decided that the term 
agriculturist" includes all persons who 
gain a substantial portion of their liveli. 
hood by agriculture. He also decided that 
proviso (o) to sub-s. (1), 8. 60, Civil P. C., 
refers^ only to those houses which are 
^upied for the purposes of agriculture. 
He laid stress on 8. ‘60 (l), proviso (b) 
and posed the case of an agriculturist who 
was also an artisan. If a man has to gain 
his whole living from agriculture to be an 
agriculturist then by parity of reasoning 
he would have to gain his whole living 

from handicraft to be an artisan, which is 
absurd. * 

This apparent absurdity however over¬ 
looks the fact that whether a man follows 
this or that art, mystery of occupation 
does not depend upon the source of his 
livelihood but the nature of his employ . 

1. Sadhorsm v. Ohant, (1981) 18 A IB Has 6= 
180 1 0 81=26 N L R 296. “ 
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ment which in some eases, may be very 
arduous and yet not bring in any money 
An example is to hand in the life of Cez 
aMe, another in the life of Fantin Latour! 
These starving geniuses were artists. Their 
slender resources were derived from house 
property. No one would deny that they 
were artists simply because their works, 
now each worth a fortune, would not sell! 
No one would class them as land owners- 
because their few francs were derived from 
the rent of some small property. They 
were artists because they devoted their 
time and thought to art. They would still 
have been classed as artists if they had 
been bad instead of good at painting pic. 
tures. So an artisan is a person who fol. 
lows some mystery or craft. In that case 
the trial Judge found that the person in 
question was a timber.merchant, factory 
owner, and agriculturist and therefore not 
an agriculturist within the meaning of S. 60 
because agriculture was not his sole means 
of livelihood. The facts on which it was 
decided that he was an agriculturist do 
not appear. On appeal it was remitted for 
consideration whether the appellant derived 
a substantial part of his livelihood from 
agriculture. The actual decision we agree 
with. A man may be an agriculturist if he 
is engaged in cultivating fields though he 
has other employments or other sources of 
income. In 15 N L R 83^ the person claim, 
ing protection was clearly a farmer, that 
is an agriculturist. All that case decided 
(and we respectfully agree with the deci. 
sion) was that if buildings are occupied by a 
farmer when be is farming a big farm they 
do not cease to be occupied by him as 
an agriculturist, simply because his farm 
shrinks to more modest proportions, if the 
various parts are in actual use for agricul¬ 
tural purposes. He need not crowd all his 
produce, implements and cattle into a few 
barns in order to clear other barns, hitherto 
used for the farm purposes, and thus render 
them attachable. 

In 16 N L R 89,® Kotval A. J. C. held 
that an agriculturist who transfers his 
land by mortgage or lease so as to be 
unable to cultivate it himself does not cease 
to be an agriculturist. It is a little difficult 
to follow the judgment, but assuming that 
a farmer does not cease to be a farmer 
simply because he has no farm yet it would 

2. Bbalyalal v. Ballabhadas, (1919) 6 A I R Nag 
64=61 1 0 129=16 N L B 83. 

8 . Amolaksao v. Ekoatb, (1920) 7 A I B Nag 
46=66 I 0 481=16 N £< B 89. 



Gowardhandas V. Mohanlal 


368 Nagpur 


A, 1. R. 


appear difficulfc for a person so situate to 
be occupying a house for the purpose of an 
occupation, farming, 'which he is not carry, 
ing on. We are not in agreement with this 
'decision, which we overrule. In A I R 1927 
Nag 374* it was indicated by Hallifax 
A. J. C., that S. 60 (l), proviso (c) must 

be read as though it ended ". 

belonging to an agriculturist and occupied 
•by the agriculturist as such.” With this we 
respectfully agree. He then held that a 
widow who has been left land which she 
•does not cultivate but lets out is an agri- 
culturist and occupies her house as such 
because 

it is necessary for bet to live in that house to look 
after the subletting of the holding, that is, for 
.the purposes of agriculture. 

W’e do not agree with this and overrule 
it. In 29 N L R 106® the learned Judicial 
Gommissioner following 15 Nag L R 83^ 
held that an agriculturist who is employed 
solely in cultivating land is not to be re. 
;garded as not occupying buildings for the 
.purposes of agriculture simply because they 
are more numerous than are necessary. It is 
a little difficult to ascertain the ratio deci. 
dendi, but it would seem that it turns on 
the fact that all the buildings were being 
used by an agriculturist as such and though 
he could have crowded his implements, etc. 
into some only of the buildings the princi. 
.pie enunciated in 15 Nag L R 83^ applied, 
if this is so, we respectfully agree. In A I R 
1935 Nag 59,® Gruer A. J. C. (as he then 
was) decided that the house or building 
must be proved by the judgment.debtor to 
be occupied or required for agricultural 
purposes. He bad not to consider what con. 
stitutes an agriculturist. The above appear 
to exhaust the Nagpur decisions which are 
all of single Judges. In Madr i ithe matter 
was considered by a Bench in 49 Mad 227. 
It is quite obvious that Waller J. regarded 
occupation, not income, as the test. We 
do nob know where Devadoss J. got his 
etymological meaning from, bub we would 
^prefer to follow Webster and deBne an 
agriculturist as one engaged or skilled in 
agriculture or a husbandman or (according 
to the Oxfor d Dictionary) a farmer (not 

Atma Ram v. Badba Bai, (1927) 14A I B Nag 

374=102 I 0 712. 

6. Daulat Shah v. Fremohand, (19S3) 20 A I B 

Nag 80=1411 0 824=29 N L R 106. 

'6. Shtikumar M. G. Ganpat v. Mt. Kasbibal, 

(1986) 22 A 1 B Nag 69. 

7. Muthuvenkatarama Beddiar v. Official BeceU 

ver, South Arcot, (1926) 13 A I B Mad 860= 

92 1 0 898=49 Mad 227=60 M Ii J 90. 


being a stock or dairy farmer): In short, 
one who is engaged in or skilled in cultiva- 
ting fields. Such a person may do the work 
through others. But he must either engage 
himself in such work or direct others in 
the doing of it. 

That case supports the view (for which 
7 Bom 530® is relied upon) that the house 
or building must be occupied by the agri- 
culturist as such. We respectfully agree 
with the view expressed by Waller J., in 
that case. We are nob able to agree with 
the restriction of the term ‘agriculturist' to 
small holders and manual cultivators. A 
farmer in a large way of business is, in our 
view, no less an agriculturist than a pea¬ 
sant proprietor. A zamindar who owns land 
and lives by rent is not an agriculturist 
not because his lands are wide but because 
he is a man who owns, as distinct from a 
man who cultivates, land. One does not 
cultivate land if one lets lands. The mere 
fact of letting precludes the lessor from 
having any say in the mode of cultivation. 
He can, but rarely in India does, make 
provision in the lease for certain things to 
be done, but after the lease is executed he 
has no right whatever to interfere. In 
AIR 1916 Cal 891® it was indicated that 
by ‘agriculturist’ is meant “the common 
agriculturist such as lives in (this country), 
that is, the raiyat who tills the field.” 

There the persons claiming protection 
were engaged in the jute business and as 
middlemen and “had a small cultivation 
in land.” Apparently the learned Judges 
relied on 12 Bom 363*® which was also 
relied on in 49 Mad 227^ at p. 229, where 
it was observed that this protection was 
designed for agriculturists in the strictest 
sense. The Calcutta case (which is very 
scantily reported) appears to have gone on 
the view that the person must be a raiyat 
to be protected. With this we are unable 
to agree. In 41 Bom 475** it was held that 
a person who has become a mere labourer 
is, being a person engaged in cultivating 
the soil, an agriculturist though be owns 
no land and is not a tenant. We respect¬ 
fully agree. Such a person is engaged in 
agri<7ulture. 


8. BadhakiBan Hakumjl v.Balvant Bamji,(168S) 

7 Bom 630. 

9. Ashmatulla Sircar v. Pan Mahmad Chow* 

dhury, (1916) 3 A I R Cal 891=36 I 0 343= 
20 0 W N 874. 

10. Jivan Bhagav.HiraBhaiji, (1888) 12 Bom 363- 

11. Devara Hegde v. Vaikunt Subaya, (1917) 4 

AIR Bom 268 = 39 I 0 639 = 19 Bom U « 


281=41 Bom 476. 
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There are a group of eases from Allaha. 
bad, viz, AIB 1936 All 292,AIR 1928 
All 211^^ and A I R 1927 All 214.^^ The 
last ease, which decides that ''occupation” 
is a wider word thau*“resideDC0” does not 
touch this case. AIR 1928 All 211^^ 
doubted 35 All 307*® where it was decided 
that if A is a zamindar letting lands and a 
farmer cultivating lands, the question who. 
ther he was an agriculturist depends upon 
whether he got most from his letting or his 
cultivating. With respect, we share this 
doubt. In the case put A would be an 
agriculturist, in our opinion, but whether 
a house occupied by him was protected or 
not would depend on whether he was 
occupying it as agriculturist or as zamindar 
or otherwise. In A I R 1935 All 292*^ the 
facts were that the person claiming protec. 
tion was employed as a steward. He had 
some land which was cultivated by hired 
labourers. It does not appear from the 
report whether the steward directed the 
labourers’ activities or not. It was held he 
was not an agriculturist. 

The various cases from Lahore are refer, 
red to in A I R 1936 Lah 737,*® AIR 
1928 Lah 132*^ and A I R 1930 Lah 
1034.*® In the first named, Coldstream J. 
held that an agriculturist is a professed 
cultivator of land, a farmer or husband. 
Qian. He further held that the term does 
not exclude a large land-owner or a person 
who does not depend solely or mainly on 
estivation but that a person who does not 
himself till land and earn his living there, 
by, wholly or partly, is not an agriculturist. 
Broadly speaking, we are in accord with 
this. We would however respectfully vary 
it by making employment and not income 
the sole test and by adding that the tilling 
may be done by employed persons so long 
the person claiming protection directs 
their activities, i. e. is a farmer. That case*® 
wso decide d, and with this also we respect. 

12. Hablbul v. Shlam, (1986) 22 A I R AU 292= 

1 a /,. ® 10 611 = 1986 A L J 306. 

15. Girwar Dayal v. Naraln Singh, (1928) 16 

A IR AU 211=116 10 20. 

W. Baladln v. Lakhan Singh, (1927) 14 A I R All 
,, 314=9910 876. 

16. Jamna Prasad v. Raghnnath Prasad, (1918) 85 

All 807=19 I 0 126=11 A L J 437. 

16. Gtirbaksh v. Lai Ohand-Darihan Lai, (1936) 

28 A IS Lah 787 = 164 1 0 690 = 88 P L B 

888 . 

17. Abdnlla v. Anjaman Dahl, (1926) 16 A I B 
Lah 182=106 I 0 46. 

16. Mlraa v. Jhanda Bam. (1980) 17 A I B Lab 
1084=18010 419=12 lAh 867 = 81 P L B 
842. 

19SB N/47 & 48 
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fully agree, that a landowner having khud- 
kast (home farm) land is not a cultivator 
if he lets those lands to tenants and culti. 
vates nothing himself. In A I R 1928 Lah 
132 it was held that a person who owns 
lands and lets it out on the batai system is 
not an agriculturist. Again we agree, for 
it seems to us that the only difference bet. 
ween that and letting on the usual lease is 
that in the former case the rent is paid in 
produce and in the latter case in money. 
If that produce is stored in a shed, that 
does not cause the shed to be used for agri. 
cultural purposes. The laud would get on 
the same if instead of storing his produce 
the land-owner sold it as market and banked 
the proceeds. In A I R 1930 Lab 1034,*® a 
Bench decision, it was observed as follows: 

It is settled law that in order to claim exemp¬ 
tion from attachment or sale under S. 60 (1) (c), 
Civil P. 0., it is not sufficient merely to show that 
the house or the site in question belonged to an 
agriculturist, but it must be established further 
that it was being used or occupied ‘bona fide for 
purposes of agriculture* : see 7 Bom 630,® 12 Bom 
363,1® 47 P R 189710 and 65 PR 1909.2® It is also 
beyond dispute that the onus to prove this essen¬ 
tial fact lies on the debtor; 28 Bom 125,21 35 All 
307,16 air 1927 Lah 810.22 

Our conclusions from the above cases and 
a consideration of the words used in S. 60 
and generally may be stated as follows: 

1. Whether a person is an agriculturist or 
not is not a question turning on source of 
income but on nature of occupation. 2. A 
person may have many occupations. If one 
of them is agriculture and for that purpose] 
a house or building is occupied, protection 
can be claimed. 3. A person who owns 
land and lets it reserving either money or 
produce is not an agriculturist but a land- 
lord. 4. A person who cultivates the land 
as a labourer, though neither a landowner 
nor a tenant, is an agriculturist. 5. If a 
man cultivates the land with bis own 
hands or by means of labourers whose acti. 
vities he directs he is an agriculturist 
whether he operates on a large or a small 
scale. If he has no connexion with the 
land except that he owns it and people] 
work for him, he may or may not be an 
agriculturist according to circumstances. 
Applying the above to this case, it is clear 

19. Bawa Gurbakbeb Singh v. Qbalam Qadlr, 

(1697) 47 P B 1897. 

20. Attar Singh v. Bbagwan Das, (1909) 66 P B 

1909=2 I C 988=104 P W B 1909. 

21. Pandorang Balaji v. Erishnaji Govlnd, (1904) 

28 Bom 126=6 Bom L B 799. 

33. Bttte Shab ▼. Guranditta, (1937) 14 A I R Lab 

810=100 I 0 104. 
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that the judgment-debtor was not an agri. 
Guitarist. He owns land which he let out 
on batai (reserving share of produce instead 
of money rent). He did not cultivate any 
lands. The appeal is accordingly allowed 
with costs.’ 

d.s./r.e. Appeal allowed. 
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Vivian Bose J. 

Firm of J. E. Billimoria and Sons, 
Nagpur — Defendant — Applicant. 

V. 

Gopinath Sunderlal Bhargao — 
Plaintiff — Non-Applicant, 

Civil Eevn. No. 712 of 1936, Decided on 
12th November 1937, from order of Small 
Cause Court, Nagpur, D/. 2nd September 
1936. 

^ (a) Decree—Ex parte—Setting aside — Suffi- 
cient cause —Party engaging counsel to appear 
on bis behalf when case would be called— 
Counsel not undertaking any other work on 
day of bearing but ready to appear when called 
—Accommodation in Court being insufficient, 
counsel leaving his clerk in Court and himself 
waiting in bar room with instructions to clerk 
to call him when case was called — Clerk re¬ 
maining absent when case was called—Ex parte 
decree passed—Held sufhcient cause for non* 
appearance. 

In setting aside an ex parte decree attention must 
in the first instance be concentrated on the conduct 
oi the party and not merely on that of the counsel. 
If a party cannot be present himself when his case 
is called on for hearing, he must of course make 
adequate provision for his proper representation by 
some agency. If he employs counsel for this pur¬ 
pose he must ensure that the person he employe 
undertakes to be present when the case is called, or 
that there is somebody else there to represent him. 
This means that he must pay counsel adequately 
or employ others who will be there to assist him. 
If he does that, then he has done all that the law 
can reasonably expect of him. If in spite of that, 
counsel does not appear, the litigant cannot be 
held responsible. This does not mean that every¬ 
thing is to be assumed in favour of a litigant who 
is prima facie in default. If he wants to have the 
ex parte proceedings set aside, he must show sufiQ- 
cient cause and that means he must show that 
counsel undertook to represent him at all neces¬ 
sary hearings for the fees agreed upon or paid, and 
also that there was no qualifying clause in the 
agreement. He need not show an express undertak¬ 
ing by counsel to be present either personally or 
through some other authorized person at all hear¬ 
ings ; that is necessarily implied in the contract, 
but he must bring the responsibility definitely 
home to counsel if he wants to succeed and on 
that ground. [P 371 0 1, 2] 

A party engaged a counsel to appear for him 
when the case would be called. On previous hear¬ 
ings the counsel had appeared regularly and on 
the day of hearing in quesdon he undertook no 


other work in any other Court but was ready to 
appear as soon as the case was called up. The 
accommodation in the Court being inadequate he 
remained waiting in the bar room and left his 
clerk in the Court with instructions to call him as 
soon as the case was called up. The clerk had been 
with the counsel for several years and no previous 
instance of his negligence had been suggested. 
When the case was called up, the clerk remained 
absent and a decree ex parte was passed: 

Held that neither the party nor his coUDSel 
were to be blamed for the negligence of the clerk 
and there was sufficient cause for non-appearance 
and hence the ex parte decree should be set aside. 

[P 372 C 1, 2; P 373 C 1] 

(b) Legal Practitioner—Duty of—Care and 
due diligence should be exercised in choosing 
clerks—Close personal check should be kept on 
their actions. 

There is a duty cast upon members of a mono¬ 
polist profession, like the legal profession, to exer¬ 
cise care and due diligence in the persons whonr 
they employ, and if they choose to employ a person 
known by them to be irresponsible without taking 
adequate steps to keep a close personal check upon 
his actions, then they are themselves at fault and 
will become liable to be called to account. 

[P 373 0 1} 

(c) Decree — Ex parte — Setting aside — In 
determining whether there was suMcient cause 
Judge concentrating on negligence of counsel 
instead of on conduct of party—Interference 
in revision is called for. 

It is true that whether there was sufficient 
cause for non-appearance is a question of fact 
and the High Court cannot interfere in such 
matter in revision in the absence of perversity or 
something of the like nature. But where the Judge 
has concentrated his attention on the negligence 
of counsel instead of on the conduct of the party, 
interference is called for. [P 373 G 1] 

(d) Costs—Neither plaintiff nor defendant to 
blame — Party employing offending agency 
should pay costs. 

In proceedings to set aside an ex parte decree, it 
was found that neither the plaintiff nor the defen¬ 
dant was to blame. The ex parte decree was passed 
on account of the negligence of the clerk of the 
defendant’s counsel who also was not to blame : 

Held that the defendant who had employed the 
offending agency, i. e. the clerk, should pay the 
costs. [P 373 0 Ij 

R. N. Padhye and P. P. Deo — 

for Applicant- 

B. T. Amlekar — for Non-applicant. 

Order. — On Isb November 1935 the- 
defendant and his counsel v?ere both absent 
Tvhen the case was called at 1.30 P. U- 
though they had been present at every 
hearing up till then; so the lower Court 
proceeded ex parte and after examining the- 
plaintifif and two of his witnesses passed 
an ex parte decree. Mr. P. P. Deo the 
defendant’s counsel appeared a few minutes 
later and in fact conducted the very next 
case in that Conrt but was told that judg¬ 
ment had already been delivered ex parte 
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in this. The defendant applied to have this 
order set aside but the lower Court has 
rejected the application on the ground that 
no sufficient cause was shown. The defen¬ 
dant applies here in revision to have that 
order revised. The facts are these. As I 
have said, the defendant had conducted the 
case with due diligence up to that date. 
The claim was a contested one and there 
had been a number of previous hearings, 
about ten, ranging from 11th August 1933 
to 25th July 1936, the hearing before the 
one in question. On Ist November 1935 
the defendant was ill suffering from an 
attack of malarial fever. He admits frankly 
that he was not seriously ill and could have 
come to Court if he had made an effort to 
do so, but as he had already engaged a 
pleader to represent him and as he had 
already made special arrangements with 
the pleader’s clerk to be present when the 
case was called he very naturally did not 
go in person. His attitude was a natural 
one which cannot reasonably be criticized. 
The law does not require any abnormal or 
impossible standard of care in these cases 
and this is all that can reasonably be 
expected of a careful and diligent man 
when his personal attendance is not neces- 
sary, as in this case it was not. 

The question then is whether the defen. 
dant is responsible for the negligence of his 
counsel, assuming for the moment that 
counsel was negligent. 1 do not deny that 
oases may arise when he is, but I do not 
think it is either possible or desirable'to 
lay down any hard and fast rule. Speaking 
generally, I do not think a party ought to 
be penalized in this drastic fashion unless 
there has been remissness on bis part. 
Apart from the general undesirability of 
haying litigation terminate in this unsatis- 
factory manner, it must be remembered 
that the provisions of the Code speak 
throughout of the absence of the party 
himself and not of that of his counsel and 
that therefore attention must in the first 
instance be concentrated on the conduct of 
the party and not merely on that of the 
counsel: see O. 9, Boles 6, 8 and 13 and 
O. 41, B. 17. What then is the duty of a 
litigant in this respect? If he cannot be 
present himself when his case is called on 
for hearing, he must of course make adequate 
provision for his proper representation by 
some agency. If he employs counsel for 
this purpose he must ensure that the per. 
son he employs undertakes to be present 
when the ease is called or that there is 


somebody else there to represent him. This 
means that he must pay counsel adequately, 
or employ others who will be there to 
assist him. If he does that then he has 
done all that the law can reasonably expect 
of him. If in spite of that counsel does not 
appear, I hardly think the litigant can be 
held responsible. After all, he is not allowed 
to employ any body he chooses. He is forced 
to confine himself to a special class of 
persons whom the Courts and the State 
hold out to the general public as specially 
honest, competent, reliable and responsible, 
and who for that reason have been given 
an exclusive monopoly to practise in Courts 
of justice. If the person so selected behaves 
in an irresponsible manner the remedy is 
for those responsible for placing him in this 
privileged position to punish him and to 
ensure as far as may be that the public at 
large are not left to the mercy of his irres. 
ponsibility or incompetency a second time. 
It is manifestly unjust in these circum- 
stances to blame the litigant. 

I do not mean by this that everything is 
to be assumed in favour of a litigant who 
is prima facie in default. If he wants to 
have the ex parte proceedings set aside he 
must show sufficient cause and that means 
that be must show that counsel undertook 
to represent him at all necessary hearings 
for the fees agreed upon or paid, and also 
that there was no qualifying clause in the 
agreement. Again, I do not mean that he 
must show an express undertaking by 
counsel to be present either personally or 
through some other authorized person at 
all hearings ; that is necessarily implied in 
the contract, but he must bring the res. 
ponsibility definitely home to counsel if be 
wants to succeed and on that ground. The 
Court cannot be left to guess whether the 
litigant was to blame or his counsel and as 
to where the litigant wants the responsi. 
bility to be placed. The cause shown, that 
is to say, the allegations made, must be 
definite and precise, blaming a particular 
person and such allegations mast be fully 
proved. The Court must be apprised in 
the most certain terms exactly where the 
responsibility is supposed to lie. Applying 
these principles to this case, was Mr. P. P. 
Deo to blame or was the defendant at 
fault for what in its ultimate analysis 
means a refusal to pay proper fees? Was 
counsel forced to tell bis client when the 
bargain was struck, “Wall if that is all you 
are prepared to pay me, then please re. 
member that 1 cannot undertake to give 
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up other work for the sake of your case 
and you most therefore take the risk of 
my not being able to appear at all hearings 
and you must undertake the responsibility 
of adequate representation when I am not 
there.” Of coarse the pleader must tell his 
client this definitely otherwise the client 
is entitled to assume that he has under, 
taken to appear without reservation at all 
necessary hearings. But, on the other 
hand, the client must be equally definite 
in bringing the responsibility home to the 
pleader and telling the Court that this is 
the ground upon which he wishes to pro¬ 
ceed if he wants to urge that as sufiicient 
cause. 

The question then has to turn on the 
facts in each particular case. What are 
they here? We find that Mr. Deo had 
regularly appeared at every previous hear, 
ing—as I have said there were ten of them 
—and that on the day in question he was 
actually waiting in the bar room for this 
case to be called. He had not undertaken 
other work in another Court, he had not 
gone ofif elsewhere for some other purpose, 
but was ready and willing to appear and 
fulfil his undertaking to his client the 
moment he was called upon to do so. The 
only legitimate inference in these circum. 
stances is that the defendant did all that 
was required of him. Had Mr. Deo been 
engaged in another case the matter would 
have been different. The defendant would 
then have had to bring responsibility defi. 
nitely home to his pleader and show that 
the pleader had not appeared in his case 
in breach of the undertaking express or 
implied properly to represent his client at 
all hearings. There is no such breach here 
and the circumstances as 1 have said indi. 
cate that the defendant had done all that 
the law required of him. 

I have next to consider the conduct of 
Mr. Deo for, as I have said, it is essential 
in all such cases that the responsibility for 
non-appearance should be definitely brought 
home to some definite person so that suit, 
able action can be taken when necessary 
and so that the Court can be satisfied that 
the responsibility does not rest on the 
shoulders of the party himself. Was Mr. 
Deo justified in waiting in the Bar room 
instead of waiting in Court? That must 
depend entirely upon the prevalent practice. 
In this particular Court accommodation is 
limited and the seating arrangements for 
counsel on the waiting list are manifestly 
inadequate. In the oircumstanoes it would 
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be unreasonable to expect counsel literally 
to stand in a crowded Court room in the 
hope that his case might be taken up 
some time in the course of the day. I am 
informed that cases are not called in any 
particular order—and I have no doubt that 
it is the most convenient way to proceed 
in that Court; I am not criticising the 
practice in any way—but it does mean 
that^ the Bar cannot anticipate when any 
particular case is likely to be taken up, and 
so the prevalent practice in which counsel 
come from the Bar room when called either 
by their clients or their clerks or some 
other responsible person is the only one 
that in those particular circumstances can 
be said to bo reasonably feasible. If counsel 
followed it here, as he did, then he cannot 
be blamed unless the arrangements be made 
for being called were inadequate. 

Here again I do not see what else Mr. 
Deo could have done. He says he left his 
clerk in the Court with definite instructions 
to call him when the case was called and 
the defendant says that he also had speci¬ 
ally employed this clerk for that purpose. 
That means of course that this man had 
been specially paid and the excuse he has 
given for not remaining at his post is mani- 
festly inadequate. It was not just a tempor¬ 
ary absence for a few minutes because no 
less than three witnesses were examined, 
one of them at length and the judgment 
written in the interval. Is counsel then to 
be blamed for the negligence of his clerk 
and the client in turn to bear the brunt of 
it all? Again that must depend upon cir¬ 
cumstances. The lower Court thinks that he 
must, and here again I have no intention 
of casting the slightest doubt upon those 
decisions which lay down this broad rule. 
But as I say every case must depend upon 
its own facts. In some matters, such as for 
instance the drafting of plaint or memo¬ 
randa of appeal, or calculating the period 
of limitation, there is a definite duty cast 
upon counsel to do these things himself 
and he cannot delegate it to another. If 
he does, then he cannot escape the conse¬ 
quences of his own negligence. Then again if 
the client leaves things to the last minute 
and does not give counsel adequate oppor¬ 
tunity to study the law and facts at his 
leisure then the client is also to blame. Iq 
such cases it is obviously the duty of a 
litigant to place the brief in the hands of 
counsel at the earliest reasonable opportu¬ 
nity and then only can he hope as a 
general rule to escape the consequences of 
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counsel’s negligence. Bub none of these 
rules apply 'when no duty is cast upon 
counsel personally to wait in Court till his 
case happens to be called. But I make it 
clear again that I am nob laying down any 
universal rule. The prevalent practice and 
therefore the duty may, and indeed does 
vary from Court to Court, and that is an 
important feature. 

So far as the clerk is concerned, he has 
been with Mr. Deo for 6 years and no pre- 
■vious instance of negligence has been sug. 
jgested. Therefore Mr. Deo is clearly not to 
iblame. But of course the clerk is, and if any¬ 
thing of the kind happens again then natur. 
ally his employer cannot hope to escape 
Iresponsibility as easily as this. There is a 
!duty cast upon members of a monopolist 
Iprofession to exercise care and due dili¬ 
gence in the persona whom they employ 
and if they choose to employ a person 
known by them to be irresponsible, with¬ 
out taking adequate steps to keep a close 
personal check upon his actions, then they 
are themselves at fault and will become 
liable to be called to account. I have dealt 
with this at length because it was argued, 
and quite rightly, that whether there was 
sufficient cause or not is a question of fact 
and that I cannot interfere in such matters 
in revision in the absence of perversity or 
something of the like nature. It is perfectly 
true that this question is ordinarily one of 
fact but in this particular case the learned 
Judge has concentrated his attention on 
the negligence of counsel and that as I 
have explained is not what has to be ascer¬ 
tained. Interference is therefore called for. 
I allow the application and set aside the 
ex parte decree, holding that sufficient 
cause has been shown within the meaning 
of 0. 9, R. 14, The proceedings will now 
be re-opened and will continue from the 
stage at which they were on 1st November 
1936. The next question is to determine 
the terms on which this should be allowed. 
I have already found that the defendant 
was not to blame but neither was the plain, 
tiff, therefore one of two innocent parties 
has to suffer whatever is done. It is only 
fair in such oiroumstanoes that the party 
who employed the offending agency, in this 
case Mr. Deo's clerk, shonld be the one to 
bear the brant of the consequences. The 
defendant will therefore pay the entire 
costs in the 1st Court whatever the result 
of the suit. But as regards this revision I 
allow him his costs because the plaintiff 
opposed the application. No certificate has 
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been filed by the applicant so there will be 
no order as to counsel’s fee. 

d.s./r.K. Application allowed. 
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Niyogi J. 

Tikaram Jugan ^lalguzar — 

Decree-holder — Applicant. 

V. 

Ganpat Sahai Harprakashlal — 

Judgment-debtor — Non-applicant. 
Civil Eevn. No. 377 of 1936, Decided on 
6th December 1937, from order of Junior 
Judge. Small Cause Court, Chhindwara, 
D/. 14th April 1936. 

(a) C. P. Debt Conciliation Act (2 of 1933), 
S- 4—Debtor must be agriculturist, i. e. person 
earning livelihood mainly by agriculture. 

To acquire the character oi a debtor within the 
meaning of that term used in the Debt Concilia¬ 
tion Act, it is not merely necessary that a person 
should have tenancy or proprietary land but also 
that agriculture should be the main source of his 
maintenance. [P 37i C 1] 

(b) C. P. Debt Conciliation Act (2 of 1933), 
S- 16 — Application under S. 4 by person not 
agriculturist — Civil Court has jurisdiction to 
enquire whether Debt Conciliation Board has 
jurisdiction to entertain such application — 
Failure of party to raise question of jurisdic* 
tion before Debt Conciliation Board does not 
estop him from raising same beforeCivil Court. 

The Civil Court has power to enquire into the 
question whether a special tribunal created for a 
special purpose has acted within the limits strictly 
defined by the enactment which created it : 167 
I C 843, Eel. on. [P 874 0 2] 

Hence the Civil Court, sitting in execution, has 
power to enquire into the question whether the 
Debt Conciliation Board had jurisdiction to hear 
an application purporting to have beenmadeunder 
S. 4 of the Act by a person who was not an agri¬ 
culturist. As the Debt Conciliation Board in such 
case has inherently no jurisdiction, no amount of 
consent or acquiescence on the part of any party 
to or in its jurlsdiotion would validate its decisions 
which are in their nature void ab initio, and 
hence the failure of a party to raise the plea of 
jurisdiction before the Debt Conciliation Board 
cannot deprive the Civil Court of its inherent 
jurisdiction to try the issue which has been raised: 
38 Cal 639. Eel. on ; A I E 1935 Nag 33 ; A I E 
1926 Nag 77'and Al E 1933 Pat 104. Explained 
and Dieting. [P 875 0 1, 2] 

(c) C. P. Debt Conciliation Act (2 of 1933), 
S. 7-A—S. 7-A has no retrospective effect. 

Section 7.A inserted by Act 16 of 1936 has no 
retrospective operation \ 20 N L J 208 and A 1 E 
1937 Nag 259. Eel. on. [P 374 C 3] 

M. D. Ebandekar and A. V. Wazalwar— 

for Applicant. 

V. R. Dhoke — for Non-applicant. 

Order. — This is an application in revi- 
sion against an order passed in execution 
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case No. 1044 of 1932 on 14th April 1936. 
This case raised the question whether the 
Givil Court, sitting in execution, has power 
to enquire into the question whether the 
Debt Conciliation Board had jurisdiction 
to hear an application purporting to have 
been made under S. 4, Debt Conciliation 
Act by a person who was not an agricul. 
turist. The facts are that the applicant had 
obtained a decree against the non.applicant 
in Civil Suit No. 1044 of 1932 and he sued 
for execution of the decree on 20th July 
1935. The judgment.debtor produced an 
order which had been passed by the Debt 
Conciliation Board, Seoni, discharging the 
decree.holder’s debt in consequence of his 
default in submitting his statement within 
time prescribed by law and pleaded that 
that order debarred the decree-holder from 
executing the decree. The decree, holder to 
escape from this defence raised the plea 
that the judgment-debtor was neither a 
malguzar nor a tenant in the Seoni Sub¬ 
division and that the Board had no juris, 
diction to entertain the judgment.debtor’s 
application under S. 4. The lower Court on 
enquiry came to the conclusion that the 
judgment-debtor was not an agriculturist 
although he had become a tenant in the 
Seoni Sub-division by acquiring about 5 
acres of tenancy land with a view to qualify 
himself for applying under S. 4, Debt Con. 
cUiation Act to settle his debts. The lower 
Court however held that the Civil Court 
had jurisdiction in view of S. 16, Debt 
Conciliation Act to deal with the execution 
of the decree and that it could not enquire 
into the question whether or not the Debt 
Conciliation Board had jurisdiction, for the 
reason that the decree-holder had omitted 
to raise the plea before the Board. 

There appears to be but little room for 
doubt that the judgment-debtor is not an 
agriculturist, that is to say, a person who 
earns his livelihood mainly by agriculture 
which is the qualification for a debtor to 
be entitled to apply under S. 4, Debt Con¬ 
ciliation Act. Much capital was made of his 
possessing 5 acres of tenancy land in the 
Seoni Sub-division, but that is not sufficient 
for him to acquire the character of a debtor 
within the meaning of that term used in 
the Debt Conciliation Act, It is not merely 
necessary that a person should have ten- 
aney or proprietary land but also that it 
should be the main source of his mainten¬ 
ance. On the judgment.debtor’s admissions 
made in the witness.box he was earning 
his livelihood as a pleader’s clerk for many 


years and as a private servant of one Kasar 
at the time when he was deposing in Court. 
It is established beyond doubt that he 
acquired 5 acres of tenancy land in Seoni 
Sub-division only to enable himself to 
apply for settlement of his debts. Had this 
fact been inquired into by the Debt Con. 
ciliation Board, I have no doubt that the 
Board would have thrown out his applica¬ 
tion as being untenable. The question is 
whether this Court can give effect to the 
order of discharge passed by the Debt Con¬ 
ciliation Board, when obviously it had no 
jurisdiction to attempt to effect any settle- 
ment of the debt. I am of opinion that the 
Civil Court has power to enquire into the 
question whether a special tribunal created 
for a special purpose has acted within the 
limits strictly defined by the enactment 
which created it. The powers of the Civil 
Court are comprehensive enough to extend 
to all matters of civil nature except those 
that are expressly excluded by the statute. 
On the other hand, a special tribunal, like 
the Debt Conciliation Board, which has 
been created by the Legislature for the 
specific purpose of relieving the agricul¬ 
turists, has its jurisdiction strictly limited 
by the express terms of the enactment. 
Consequently any subject that falls outside 
the limits defined in the law which has 
created the special tribunal would not be 
cognizable by it. Special tribunals while 
exercising their powers under the statute 
of their creation must be vigilant to see 
that they do not exceed their jurisdiction 
and thus encroach on the province of the 
Civil Court’s jurisdiction. The only autho¬ 
rity that is competent to decide whether a 
special tribunal has acted strictly within 
its limits of authority or not would be the 
Civil Court. That was the view I had 
expressed in 19 N L J 16.^ Since then the 
Legislature has inserted S. 7.A, Centr^ 
Provinces Debt Conciliation Act, but this 
Court in 20 N L J 203^ and A I R 1937 
Nag 259^ has held that S. 7.A has no 
retrospective operation. In the present case 
the order discharging the decree-holder’s 
debts was passed before the amended enact¬ 
ment S. 7. A was introduced in the Central 
Provinces Debt Conciliation Act. S. 7.A 
therefore does not debar the decree.holder 

1. Bapa Sakharam v. Shrinandanlal, (1935) 167 

I O 843=19 N L J 16. 

2. Thaknt Lachmansingh v. Durgaprasad, (1997) 

20NLJ203. 

3. Shivdin Kaluiam v. Bamratan Udaraxn, (1997) 

24 A I B Nag 269=170 I 0 906. 
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from questioDing the jurisdiction of the 
Debt Conciliation Board in the Civil Court. 

It is however contended on behalf of the 
judgment.debtor that the decree.holder by 
his failure to raise the plea of jurisdiction 
before the Debt Conciliation Board sub¬ 
mitted to its jurisdiction and consequently 
he is estopped from raising the plea in the 
Civil Court. Reliance is placed on 31 N L R 
212* 22 N L R 82® and 12 Pat 117.® 
These cases refer to the jurisdiction of the 
Civil Court which has plenary power in 
respect of matters of civil nature and they 
do not deal with a case of a special tribu¬ 
nal. They therefore have no bearing on the 
issue which is under consideration here. 
In deciding whether a special tribunal like 
the Debt Conciliation Board has power to 
deal with any particular application one 
has to see whether its act was one which 
fell within the limits of its jurisdiction or 
was in the nature of a mere irregularity. 
If inherently it had no jurisdiction, no 
amount of consent or acquiescence on the 
part of any party to or in its jurisdiction 
would validate its decisions which are in 
their nature void ab initio. Of course if the 
tribunal has jurisdiction but it has been 
exercised with material irregularity the 
question is different. 

It is therefore necessary now to see whe. 
tber or not the Debt Conciliation Board 
had inherent jurisdiction in the matter. 
The Central Provinces Debt Conciliation 
Act of 1933 was enacted to make provision 
for the setting up of Debt Conciliation 
Boards to give relief to agriculturist deb. 
tors. It is emphasized in the Preamble that 
it was because the Legislature thought it 
was expedient to relieve the agriculturists 
from indebtedness by amicable settlement 
between them and their creditors, that the 
Act came to be passed. Now if the object 
of the Act is to relieve the agriculturists 
only, the Debt Conciliation Board which 
has been set up by the Act to attain that 
object, must confine its activities only to 
cases where the debtors are agriculturists 
as the definition of the word ’’debtor” itself 
makes clear in B. 2 (f) of that Act. If a 
person who applies for amicable settlement 
of his debts is not a debtor, that is a person 

4. TUhal V. Ohnnnilal, (19&6) SB A I B Nag 88 

=:157 I 0 S49=s81 N L B SIS. 

5. Mt. Jankl Sathanl v. Lazmt NaraTan. (1936) 

18 A IB Nag TTssSS 10 1S9=S8 N L B 89. 

Qltwar Narayan Mahton v. Praaad, 
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who earns his livelihood mainly by agri¬ 
culture, then it is patent that the Act itself 
would not apply to him and the Debt Con¬ 
ciliation Board, the creation of that enact¬ 
ment, could have no power to afford him 
any relief. If that is so, the judgment.deb. 
tor in the present case, who was not an 
agriculturist, as rightly found by the Court 
below, could not possibly have any footing 
before the Debt Conciliation Board and 
that Board could not possibly give him any 
relief. The Board therefore was entirely 
devoid of jurisdiction in the matter. The 
omission of the decree-holder to protest 
against the Board’s exercising jurisdiction 
in the matter cannot confer a power on the 
Board which it did not derive from the 
Act which created it. It is a well, recog. 
nized principle of law that mere consent of 
the parties to the litigation cannot confer 
jurisdiction on a Court : see 38 Cal 639.^ I 
fail to see how the situation could be 
different if the decree-holder had raised 
the plea of jurisdiction before the Debt 
Conciliation Board. Even in that case, the 
Civil Court would not have been precluded 
from enquiring into the question as to the 
jurisdiction of the Board. It consequently 
appears to me immaterial whether the 
decree, holder did or did not raise the plea 
of jurisdiction before the Debt Conciliation 
Board, as in either case the Civil Court 
cannot have been deprived of its inherent 
jurisdiction to try the issue which has been 
raised. 

I may notice in passing that this is a 
glaring instance of the abuse of the enact- 
ment which was designed to bring relief to 
the agriculturists. Here is a man who 
never grew a blade of grass until he was 
faced with the difficulty of having to satisfy 
his judgment-debt. It occurred to his inge- 
nuity to resort to the Conciliation Board 
by acquiring a superficial qualification of 
an agriculturist and for that purpose be 
purchased 6 acres of land a few months 
before he applied under S. 4 before the 
Debt OoBoiliation Board for settlement 
his debt. An Act which lends itself to fraud 
so easily as this case illustrates should ^ 
very strictly construed and vigilantly 
applied by the special anthority which 
owes its origin to that enactment. It appears 
therefore necessary to convey a caution to 
the Debt Conciliation Boards t^t 
should first satisfy themselves about the 

7. BaUakhshml Dasesv.Katyaysni Datee, (1911) 
88 Oal 689sslS 10 464. 
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bona fides of every application that is made 
for settlement of debts. For tbe foregoing 
reasons I bold that the order of the Debt 
Conciliation Board discharging the decree, 
holder’s debt was ultra vires and inopera¬ 
tive. I set aside the lower Court’s order 
and direct that the execution proceedings 
do continue. The non.applicant will pay 
the costs of the applicant in both tbe 
Courts. Pleader’s fee Rs. 25. 

d.S./k.K. Revision allowed . 
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Nitogi J. 

Chintaman Bamjipant Gharpure — 

Judgment.debtor — Applicant. 

V. 

Govind Vithal Kane — Decree*holder “ 

Non.applicant. 

Civil Eevn. No. 234 of 1937, Decided on 
14th December 1937, from order of Sub. 
Judge, First Class, Nagpur, D/. 27th Janu. 
ary 1937. 

Civil P. C. (1908), O. 21, R. 63—Objection 
to attachmeut ditmiased with costs *— Suit by 
objector under O. 21, R. 63 decreed in bit 
favour—Decree*bolder is not entitled to enforce 
order as to costs passed in bis favour. 

The suit under 0. 21, Rule 63 is substantially 
one to set aside a summary decision or order of 
any Civil Court : S5 Cal 202 (P C), Bel. on. 

[P 377 0 1] 

Where an objection under 0. 21, R. 68 made by 
a parson to attachment is dismissed with costs, 
that is to say. be is made liable to pay the costs 
of the decree-holder and the objector brings a suit 
under O. 21, R. 63 and obtains a decree in his 
favour, the decree-holder is not entitled to enforce 
the order as to costs because tbe order must be 
deemed to have been set aside by the decree in 
objector’s favour under 0. 21, R. 63 : AIR 1928 
Bang 248, Disting. [P 876 0 2 ; P 377 0 1] 

V. R. Gharpure — fo7' Applicant. 

S. T. Bhave — for Non.appUcant. 

Order.—This is an application in revi. 
sion against an order passed by tbe Sub- 
ordinate Judge, First Class, Nagpur, in 
Miscellaneous Judicial Case No. 77 of 
1934. In this case the non-applicant 
decree.holder had attached some property 
considering it as being that of his judg. 
ment.debtor. An objection to the attach, 
ment was made by the applicant under 
O. 21, R. 58. His objection was dismissed 
with costs, that is to say, he was made 
liable to pay the costs of the decree-holder. 
Thereon the objector, namely the applicant, 
filed a suit under O. 21, R. 63, Civil P. C., 
for reversal of the order passed in execu. 
tion proceedings and for establishing the 


right which he claimed to the property. 
That suit resulted in a decree passed in his 
favour, whereby it was declared that the 
fields which had been attached were not 
liable to attachment and sale in execution 
of the decree-holder’s decree; and as to 
the costs it was ordered that each party 
should bear his respective costs. 

The decree, holder non-applicant initiated 
proceedings in the executing Court to re- 
cover the costs that had been allowed to 
him by the previous order in execution 
whereby the applicant’s objection had been 
dismissed. The question is whether in view 
of the result of the suit under O. 21, R. 63, 
Civil P. C., the decree-holder is entitled to 
enforce the order as to costs passed in exe. 
cution proceedings. The lower Court has 
answered the question in favour of the 
decree-holder. I do not see my way to 
concur in the view taken by the lower 
Court. The learned Judge of that Court 
relied on 6 Rang 408* in support of its 
view, but that case is distinguishable from 
the present one. There the objection to the 
attachment was dismissed, and the objec. 
tor’s costs, which amounted to Bs. 54-6-0^ 
were not awarded. Tbe objector in a suit 
under O. 21, B. 63, Civil P. C., asked for a 
decree in respect of costs amounting to Rs. 
54-6.0 in addition to a declaration of his 
right that he claimed to the property. The 
contention there was that inasmuch as tbe 
executing Court did not award the coats in 
favour of tbe objector he could not in a suit 
under O. 21, R. 63, Civil P. C., get any 
relief in respect of them : it was held that 
it was open to an objector suing under O. 
21, R. 63, to ask for any relief in regard to- 
costs which bad been disallowed in miscel¬ 
laneous proceedings. In tbe present case 
the objector does not want that any costs 
should be allowed to him; all that he wants 
is that the decree-holder should not be per. 
mitted to sue out execution for the costs 
which had been allowed to him in the 
order that has now, as a result of the decree 
passed in the suit filed under O. 21, R. 63, 
been reversed. Therefore the question as¬ 
sumes this aspect, namely whether th& 
Court which decided the suit under 0. 21, 
R. 63, Civil P. C., could, while passing the 
order directing each party to bear his res- 
pective costs, have ever intended to keep 
alive the order in miscellaneous proceed¬ 
ings relating to costs. It must be borne in 

1. V. E. R. M. Firm v. Maung Po Kyone, (1928> 

15 A 1 R Rang 248=112 I 0 286=:6 Rang 
408. 



1938 


Mulji Sickka & Co. V. Nurmohamuad 


mind that a suit under 0. 121, E. 63, Civil 
F< G., is substantially one to set aside a 
summary decision or order of any Civil 
Court, that is to say an order such as was 
passed in the present case, as was pointed 
out by their Lordships of the Privy Council 
in 35 Cal 202^ at page 206. 

Now if that order has been expressly set 
aside by the decree which has been passed 
in the suit, one fails to see how it could 
still be enforced in execution so far as the 
costs are concerned. The order must be 
deemed to have been set aside wholly and 
not in part. Moreover, there is another 
aspect of the question. It is that of inter- 
pretation of a decree passed in a civil suit 
under O. 21, R. 63. It says each party 
shall bear its respective costs. In constru. 
ing decrees one must have regard to the 
nature of the suit and the previous pro. 
ceedings which led to the suit. Taking 
these circumstances into consideration 
there appears to be but little doubt that 
the decree in the civil suit relating to costa 
superseded the order in miscellaneous pro. 
ceedings. If it is supposed that the decree 
did not affect the order passed in miscel¬ 
laneous proceedings as to costs, then one is 
led to the anomalous result that, while the 
property which was attached was held not 
liable to attachment and sale and the 
objector succeeded in his objection he 
would, nevertheless, be saddled with the 
costs of a proceeding which the decree- 
holder had no right to initiate. A construe- 
tion which leads to such an anomalous 
result ought to be avoided. The result is 
that the lower Court’s order is set aside 
with costs in both Courts. Counsel’s fee 
Bs. 10. 
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d.s./r.k. 


Order set aside. 


2. Kumar! v. Ghanshyam Misra, (1903) 36 
?69 ^ ^ ° ^ ^ 86=12 OWN 


^ A. I. B. 1088 Nagpur 877 

Stone C. J. and Puranik J. 

Messrs Mulji Sickka d Co, 
Appellants. 


(a) Practice — Parties — Respondent trans- 
posed as appellant — Transposed appellant 
allowing appealing time to pass—It is inequit¬ 
able to treat him as one against whom final 
decree has been passed on ground that trans¬ 
position was wrong. 

Where a respondent has been transposed as aa 
appellant before the time for appeal has ezpired, it 
is inequitable to treat him, after ho has allowed 
the time to appeal to pass, as a person against 
whom final decree has been passed, on the ground 
that it would have been preferable had the trans¬ 
posed appellant appealed instead of being trans¬ 
posed. [p 378 Q 2 ] 

ih) Lease Registration — Lease not naming 
villages affected though such area could be 
a»ce't“«ned with certainty — List of such area 
added subsequently before registration — Ad¬ 
dendum signed only by lessee — Registration 
held proper, though accuracy of list could be 
contested by lessor. 

A registered lease, the terms of which regarding 
area, could be ascertained with certainty, did not 
name actually the villages affected. A list of those 
villages signed only by the lessee was appended to 
the lease on being required by the Registering 
OfBcer, who was of the view that the area was not 
sufficiently delimited : 

Held that the lease was properly registered, 
though the addendum was not signed by both 
the parties. No doubt the inclusion of the list 
would not preolude the lessor from contesting its 
accuracy. [P seo C 2] 

(c) Registration Act (1908), S. 2 (9)—‘Crop* 
might include leave*. 

The word ‘crop’ In S. 2 (9) might include leaves 
of a tree A J R 1925 All 411, Rel. on. 

[P 381 C 1] 

sft (d) Registration Act (1908), S*. 2 (6), 17 
(1) (b) —Right to collect and remove leave* for 
certain period i* a license and grant amounting 
to profit* a prendre—Grant is of immovable 
property and requires registration. 

A right to collect and remove leaves from the 
trees for a certain period is a license coupled with 
a grant amounting to profits a ‘prendre and not 
lease. Such grants are of “immovable property" 
within the definition of 6. 2 (6) aa relating to 
“benefits to arise out of land" and so require 
registration under 8.17 (1) (b): Caee lawreferred. 

(P879 Cl; P 882 0 1) 

(e) Transfer of Property Act (1882), S.S3-A 
—Whether S. S3-A applies to lease* (Queere). 

Whether B. 68-A applies to leases : A I R 1937 
Pat 36; AIR 1937 Cal 467; AIR 1936 Lah 5; 
AIR 1937 Nag 74 and AIR 1937 All 10, Ref. 

[P 888 C 1) 

(f) Transfer of Property Act (1882), S. 53-A— 
Notice—Grant of registered licence to 0 to col¬ 
lect Tendu leaves, during existence of unregis¬ 
tered licence in favour of R — Held on facts O 
had notice of B'a licence end B wes not tort¬ 
feasor or trespasser. 


Murvnohansmad Abdul Gani and ano¬ 
ther — Baspondenkg. 

Pink Appeal No. 10 of 1986, Decided on 
99kh Ookober 1987, from decree of Addl. 
^^k. Judge, Bilaepnr, D/. 14th December 
1984a 


A granted to C a registered licence to collect and 
remove Tendn leaves while there was unregistered 
Hoenoe in existence in favour of B, a bldi mer¬ 
chant. O and B worked together for many years, 
this relationship lasting beyond the commence¬ 
ment of the unregistered lease. O was present in 
the district over which the lioenoes were granted 
foe Mma Mme. Soma disputes arose ovexoolleotlons 
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in the neighbouring lands resulting in suit being 
filed against C hy B. B bad done many open and 
widespread acts under his unregistered lease in the 
last collecting season. In a suit bronght by G on 
his registered licence for damages for collecting 
leaves ever after his lease, the question arose 
whether C had notice : 

Held that C bad notice. S. 53>A operated to 
prevent A from stopping or interfering with B's 
collecting leaves. B was entitled to do acts under 
the terms of unregistered licence. In so doing B 
was not trespasser or tort-feasor, [P 383 C 1, 2] 

(g) Transfer of Property Act (1882), S. Ill 
— Registered lease granted before expiry of 
unregistered lease — Registered lease while 
determining unregistered lease does not render 
acts done under unregistered lease unlawful. 

Though the effect of granting a registered lease 
would be to determine the unregistered ‘lease’ 
unezpired at such date, it does not cause it to dis¬ 
appear as though it bad never been rendering acts 
done under it in the past and before the grant of 
the registered ‘lease’ unlawful, as though done by 
a trespasser. (P 384 0 1) 

(h) Easement — Licence — A granting to B 
exclusive licence to collect leaves from 1st Jan> 
uary 1936 to 31st December 1936— A granting 
on 1st June 1936 to C same licence from 1st 
June 1936 to 31st May 1937—On 1st July 1936 
A granting to B same licence from 1st July 1936 
to 30tb June 1937 — Held no licence from 1st 
June 1936 to 31st December 1936 could be 
granted — But licence to commence from 1st 
January 1937 to 31st May 1937 could be 
granted to C — B could repudiate or a^rm and 
aue for compensation for loss of ball of bis 
grant — Similarly B could be granted licence 
after expiration of C’s licence but not before — 
G too could then approbate or reprobate. 

A granted to B exclusive licence to gather and 
remove leaves for one year from 1st January 1936 
to 31st December 1936 inclusive. On Ist June 1936 
A granted to G in respeot of the same area exclu¬ 
sive licence to gather and remove the same leaves 
for one year from 1st June 1936 to 81st May 1937. 
On Ist July 1936 A granted to B same licence 
over same area for the period of Ist July 1986 to 
30th June 1937 : 

Held that after the first grant, A was divested 
of the power to make any such grant to G for the 
period of 1st June 1936 to Slst December 1986. 
But A could make a grant to G in 1986 to com. 
mence on Ist January 1987. He had the power to 
make such a grant. B, seeing that be had only got 
half of what he thought he was getting, could, of 
course, repudiate the grant or he could affirm and 
take under it for the period let January 1937 toSlst 
May 1937 claiming from A compensation for the 
loss of half of what was granted to him. A having 
divested himself of his grant to G of any power to 
.grant an exclusive licence to anybody until after 
Slst May 1937, could grant a licence on Ist July 
1986 to B but not for any period before Slst May 
1937. Then C could approbate or reprobate. 

[P 385 0 1] 

M. E. Bobde — for Appellant 1. 

Sir H. S. Gour and D. N. Ghaudhuri — 

for Respondent 1. 
M. B. Kinkhede and G. E. Deo — 

for Respondent 2. 


Judgment.—To this appeal by defen. 
dant 1 firm, a preliminary point arising out 
of the order passed by Pollock A. J. C. 
(as he then was) dated 29th March 1935 
transposing defendant 2 who was then a 
respondent to be appellant, is raised. The 
transposition was made because the grounds 
of appeal were the same and the time for 
appealing had not expired. It is now said 
the case against defendant 1 firm and 
defendant 2 stands on entirely different 
grounds which involve different questions 
on appeal, that the order of Pollock A. J. C. 
being interlocutory can be reviewed at this 
stage, and it should be held that that order 
was wrong. It is urged that defendant 2 
was not properly transposed and that there¬ 
fore he is concluded by the judgment of 
the lower Court, against which he has notj 
appealed. We are of opinion that although, 
as the facts now appear, it would have been 
preferable had defendant 2 appealed instead 
of being transposed, yet having been trans¬ 
posed and accordingly having let the time 
for appealing pass, it would be inequitable 
now to treat him as a person against whom 
a final decree has been passed, We think it 
unfortunate that he has got before the 
Court as an appellant by transposition 
rather than by appealing because on the 
argument there are wide differences between 
his position and that of defendant 1 firm. 
These differences however are greatly re* 
duced as a consequence of the pleadings 
(which raise quite a different case from 
that argued before us) and any difficulty 
that is caused by the fact that defendant 2 
is before ns by transposition can be avoided 
by keeping defendant 2 to his representa¬ 
tion, on the strength of which he was 
transposed, that his grounds of appeal are 
the same as those taken by defendant I 
firm. As their Lordships of the Privy 
Council observed in 23 All 137^ at p. 142, 
"as matters turn out the misjoinder in 
appeal will not cause any embarrassment. 

It is very necessary in this case, the 
arguments in which have ranged over a 
wide area, to bear in mind what the nature 
of the relief sought is. That can best be 
expressed after certain facts are stated. 
Bidies or beedies are small and very cheap 
cheroots. Some years ago it was found that 
the leaves of the tendu tree could be made 
into bidies. Hitherto these leaves were of 
no value whatever and so far as we know 
were never used other than as fuel of 

I. Hodges V. Delhi and Iiondon Bank Ltd., (1901) 
23 AU 187=27 I A 168=7 Bar 767 (P 0). 
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manure. Tendu trees are found in consi¬ 
derable number in the forests in zamin 
(estate) of defendant 2 who is a zamindar 
(estate.holder). Defendant ! firm is carrying 
on business as a bidi merchant. The plain, 
tiff was at one time associated with defen. 
dant 1 firm and later admittedly acted as 
a commission agent for the sale of the 
firm’s goods. Later he severed connexion or 
his connexion was severed. Defendant 1 
firm got their supply of leaves partly from 
the zamin of defendant 2. Their right to 
take these leaves was founded on various 
^.called leaves [which we shall refer to as 
lease” (in inverted commas) to avoid con¬ 
fusion between this judgment and the pre¬ 
vious judgment and the record and at the 
same time to note that they are not leases]. 
We are however of the opinion that these 
"leases” are not leases at all but, for rea. 
sons which appear hereafter, are exclusive 
licences coupled with a grant amounting to 
profits a 'prendre. These "leases” commenced 
with an unregistered document, Ex. D-15 
dated 2l8t March 1925. The period covered 
was 1st April 1926 to Slst March 1931. 
Before that period had expired Ex. D-l 
was given. That was dated Ist December 
1929 and covered the period 19th March 
1931 to 18th March 1936. That was fol¬ 
lowed by Ex. D.16 dated 15bh March 1930 
and covered the period Ist April 1931 to 
31st March 1936. All the above were un. 
registered. It was in the early part of 1931 
(we are told that plaintiff and defendant 1 
firm became enemies over some dispute 
about the leaves in the neighbouring zamin 
of Eorba) that plaintiff for the first time 
^ot a document from the zamindar. That 
■ lease” is dated 24th April 1931 and was 
registered on 9th June 1931. That doou- 
ment is the foundation of the plaintiff’s 
claim. 

On 28th April 1931, i. e. during the term 
created by Ex. D.16, defendant 1 firm got 
a lease” Ex. D.3 for 10 years, for the 
period 1st April 1931 to 31st March 1941. 
That document was duly registered. Pass, 
ing by for the present the disputes that 
uose about the registration of -plaintiff’s 
^ lease” and assuming that everything was 
in order, the position will be seen to be as 
follows: Defendant 1 firm had, for many 
years, during most of which plaintiff was 
associated with defendant 1 firm in bosi. 
ness connected with these leaves, been 
gathering leaves from defendant 2’8 trees 
under exclusive licence of the nature of 
a profit a prendre. Those licences were not 
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registered at the time when plaintiff got 
an exclusive licence from defendant 2 who 
four days later gave an exclusive licence 
over the same area to defendant 1 firm. At 
the time of the grant to plaintiff, defendant 1 
firm was entitled as against defendant 2 to 
gather leaves under an unregistered licence 
under which defendant 1 firm had acted and 
under which the firm had paid substantial 
sums. If S. 53.A, T. P. Act. applies, he was 
accordingly entitled to act under that licence 
against defendant 2 or against any person 
(inclnding the plaintiff) "claiming under” 
defendant 2. Those are the broad facts 
which have to be borne in mind in con¬ 
sidering the relief sought in this suit. The 
pleadings and so-called pleadings amount 
to 44 typewritten pages in the record. The 
relief sought is to be found in para. 14 of 
the plaint which is as follows : 

(1) That it be declared that the plaintiff is the 
sole lessee for collection and removal of tendu 
leaves -within the villages of Zamindari Chburi, 
with the exception of inferior proprietary villages 
therein for a period from 24th April 1931 to 
23cd April 1939 and that defendant 1 acquired 
no rights as against him (i. e. the plaintiff). 
(2) That the defendant be enjoined by a perma. 
nent injunction not to interfere in any way with 
the plaintiff’s right of collection and removal of 
tendu leaves within the said area during the said 
period of the lease ; (3) that the defendants be 
ordered to restore to the plaintiff all the leaves 
collected and removed by defendant 1 or to pay 
Bs. 28,000 (or such sum as may bo found due) as 
the price thereof or in the alternative as damages; 
(4) that any other relief that the plaintiff may be 
found entitled to be granted to him ; (6) that the 
coats of the suit be awarded to the plaintiff. 

In the so-called reply paras. 12 and 13 it 
is alleged as follows: 

12. That with regard to para. 11, it would be 
enough to say that the reliefs claimed are suffi* 
cient for the purpose of the euit ; it ie a mistake 
to say that the amount of Bs. 28,000 claimed is In 
the nature of damages for breach of contract but 
it is a claim for recovery of the prices of loaves 
wrongly and unjustifiably appropriated by defen¬ 
dant 1 which really belongs to the plaintiffs ; 13. 
that with reference to para. 12, the plaintiff has 
again to reiterate that his claim Is not for dam- 
agesagainst defendant 2 for breach of contract but 
for helping and enoouraglng defendant 1 to appro¬ 
priate plaintiffe’ property. 

From this it is clear that plaintiff is not 
suing defendant 2 for damages, but on an 
alleged cause of action that defendant 2 
has helped and encouraged defendant 1 
firm to commit a tort. The nature of this 
tort is not very clear but seems to be con. 
version, (It will be noted however that 
the "price” and not the "leaves” is alleged 
to belong to the plaintiff). If converaion, it 
does not arise until demand and no demand 
is pleskded. Overlooking that and assuming 
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that there is some cause of actioa against 
defendant 1 firm unspecified, defendant 2 
is joined apparently as being a joint tort¬ 
feasor clearly and expressly; he is not being 
sued in contract. This is alleged by plain, 
tiff in answer to defendant 1 firm’s written 
statement para. 13 (adopted by defendant 2 
in para. 1 of his written statement). In 
defendant 1 firm’s written statement, para. 
13, it is alleged that “the joinder of causes 
of action of distinct and different nature is 
bad in law”. An issue is taken on this 
plea of misjoinder; see Issue 2 (b). This 
issue is dealt with in para. 10 of the judg¬ 
ment where it is stated : 

Plaintifi alleges that both the defendants are 
joint tort-feasors. They combined in depriving the 
plaintifi of his right to exclusive collection of 
tendu leaves .... 

It will be seen if that paragraph in the 
judgment is referred to, that mention is 
made of an agreement come to in a crimi. 
nal case (Exs. P.4 and P.9). Ex. P-4 is to 
the effect that defendant 1 firm agrees to 
pay to plaintiff “the costs of the leaves so 
collected” in case a Civil Court decides 
that defendant 1 firm has no right to take 
the leaves. Ex. P.9 is to the effect that 
the plaintiff will pay a sum there men. 
tioned if the Civil Court decides he has no 
right to collect leaves. Neither statement 
imposes any obligation on defendant 2 to 
pay anything. Defendant 2 presumably 
was not concerned in those criminal pro. 
ceedings. No application for amendment 
has been made and we are not prepared to 
amend suo motu though it would seem to 
be clear that in a suit properly framed 
defendant 2 is liable either to one side or 
the other seeing that he has given two 
exclusive licenses over the same area for 
periods which overlap with the result that 
neither plaintiff nor defendant 1 firm has 
got what he or they paid for. With these 
preliminary remarks we proceed to discuss 
the numerous points of law which have 
been debated before us. The first question 
is : Was the plaintiff’s lease duly registered 
or is the registration of no effect as being 
made by a Eegistrar who had no jurisdic¬ 
tion to register? There is no dispute that 
plaintiff’s “lease” was in fact registered. 
The ^difficulty is as follows: In Ex. P-l 
the “lease” in question is referred to. It 
will be seen that it ends with the words 
“dated 24th April 1931”. Then follow sig¬ 
natures of defendant 2 and plaintiff, then 
those of the attesting witnesses. There fol. 
lows a statement, signed by plaintiff alone, 


that the villages affected were not named 
in the “lease” and there is appended a list 
of those villages, that is signed by plaintiff 
and dated 6th June 1931. That addendum 
was required by the registering officer 
before he would register as, in his view, 
the area was not sufficiently delimited. It is 
said that this was an addition to the terms 
of the lease” not signed by both parties 
and therefore the Registrar had no power 
to register it and in registering was acting 
without authority. In our opinion the 
terms of the “lease” as to area were certain, 
for on a true construction it related to all 
the villages in zamin chhuri except the vil¬ 
lages under inferior proprietary rights. 
Which those were could be ascertained with 
certainty. Therefore the. maxim applies id 
cerium est quod cerium reddi poiest. We 
are accordingly not prepared to hold 
that the lease” was not properly register, 
ed by an officer acting within his powers. 
The inclusion of the list would not of course 
preclude defendant 2 contesting its acou- 
racy. There has been no suggestion that it 
is inaccurate. 

The next attack on that “lease" is that 
it could be at any moment cancelled if the 
plaintiff failed to perform his part which 
included the payment of Bs. 7000. It is 
said that amount was not paid. We are of 
the opinion that the plaintiff made every 
reasonable effort to pay and the fact that 
defendant 2 has not got that money is his 
own fault in not accepting it when tender¬ 
ed. We are accordingly of the opinion that 
the plaintiff’s “lease” was properly regis¬ 
tered and could not be cancelled by defen¬ 
dant 2. That “lease” preceded by four days 
the registered “lease” given to defendant 1 
firm by defendant 2 but it was given at a 
time when an unregistered “lease” was in 
existence and under which defendant 1 
firm was operating. The next question that 
arises is : “Did these documents require 
registration ?” It is urged that these “leases”^ 
do not require registration as the subject- 
matter falls within the definition of move- 
able property contained in 8. 2 (9), Regis¬ 
tration Act, which is as follows : 

“Moveable property” inolades standing tUnbec, 
growing crops and grass, fruit upon and juice in 
trees, and property of every other description, 
except immoveable property. 

On the other hand it is said that the 
subject-matter is “immovable property” 
within the definition contained in the 
General Glauses Act, S. 3 (25) which is as 
follows : 
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“ Immovable property ** shall include land, 
benefits to arise out of land, and things attached 
to the earth, or permanently fastened to anything 
attached to the earth, 

that it is also within the definition of 
"immovable property” contained in the 
Begistration Act, Sec. 2 (6) which is as 
follows : 

“Immovable property” includes land, buildings, 
hereditary allowances, rights to ways, lights, fer¬ 
ries, fisheries or any other benefit to arise out of 
land, and things attached to the earth or perma¬ 
nently fastened to anything which is attached to 
the earth but not standing timber, growing crops 
nor grass 

and is not excluded by the words in S. 3, 
T. P. Act, viz. "immovable property” does 
not include standing timber, growing crops, 
or grass. In A I E 1937 Nag 116^ Pol. 
lock J. had to consider whether an agree* 
ment giving a right to collect bidi leaves 
for three years in consideration of the pay¬ 
ment of Es. 100 per annum was an agree, 
ment which, being reduced to writing, 
required registration. He held that it did 
not as the right to collect bidi leaves (we 
assume the leaves of the tendu tree are in 
question) is a right relating to moveable 
property within the meaning of S. 2 (9), 
Begistration Act. He relied on 47 All 738^ 
and distinguished 5 C P L B 6.^ 47 All 738® 
was concerned with a grant of the right to 
take for three years the fruit of mango trees 
and the question there was whether what 
was there granted was a growing crop of 
fruit. It was said that in the case of a tree’s 
fruit, if the tree is growing at the time of 
the agreement for the collection of its fruit, 
the fact that, at the time of the agreement 
the fruit is not in existence does not take 
the subject-matter out of the words "grow, 
ing crops,” i. e. “ growing crop ” includes 
the future fruit of a growing tree. We doubt 
whether on a true construction of 8. 2 (9), 
Begistration Act the word "growing” can 
be related to ‘fruit” or that "crop” includes 
fruit, ’ but as Pollock J. observes, the 
definition is not exhaustive. The word 
orop^ derives from an old English word 
meaning the top of a plant and might 
include, we think, leaves. Indeed one would 
naturally speak of a tobacco crop though 
whether one would normally speak of a tea 
crop we doubt. Assuming however that the 
leaves of a tree can be des cribed as a crop 

3. Ahmed Kbanjamatb Shan v. Mahomed Khan, 
(1987) 34 A I B Kag 116=169 1 0 834. 

8. Baja Devi v. Muhammad Yaqub. (1936) IS 
A 1 B All 411 = 88 1 0 109=47 AU 788=38 
A L J 480. 

i. Baja Bije Babadu v. Qauoolal, (1893) 6 0 P 
li B 6» 


(which according to English legal usage 
would have a more restricted meaning: 
SC6 5 C P E R 6^) then a transfer of a 
growing crop, i. e. a crop growing at the 
time of the transfer might be a transfer of 
moveable property within the definition 
of "moveable property” contained in the 
Begistration Act. 

Pollock J.’s view was that as the tree 
was growing at that time, the leaves were, 
or might be, growing and therefore there 
was nothing to show that the agreement in 
question was concerned with a crop not 
growing at the time. We prefer in this case 
however to view the matter somewhat dif¬ 
ferently. These "leases” are not "leases” of 
leaves or crops. That is, the subject-matter 
is not the sale or transfer of leaves or crops. 
The subject-matter is the transfer of a 
right. We have therefore to consider not 
what leaves or crops are, but what the 
right is. To show the difference we observe 
that when a lease is granted of a house, 
there is no doubt that the house is immov. 
able property and there is no doubt that the 
right granted is not immovable property. 
A lease of immovable property is. by defi. 
nition, a transfer of a right to enjoy such 
property : see S. 105, T. P. Act. A lease 
accordingly is provided for not by S. 17 (l) 
(b), Registration Act but by S. 17 (l) (d). 
If the lease were creating any right to or 
in immovable property, it would fall with, 
in S. 17 (l) (b). It creates no such right 
but a right to enjoy immovable property. 

The so-called "lease” here in question is 
a license and a grant. As a license it is 
within the meaning of S. 52, Easements 
Act and it does not amount to an interest 
in property. But to it is added a grant, 
viz. a grant permitting the grantee over a 
period of years to sever from the land cer. 
tain things which are attached to the 
earth. A tree is attached to the earth and 
with it all its parts. It is, in the eye of the 
law, as much land (though, if standing 
timber, it is not immovable property and 
accordingly can be transferred as though 
severed) as rock imbedded in the soil, or 
soil itself. The^ fact that grass is excluded 
from the term "immovable property” shows 
how strictly the law regards anything 
affixed to the land as land. Were it not for 
this exception, a transfer of the growing 
grass in a field would have to be like a 
conveyance of the field. Consequently if 
the grant is of a right to sever what is part 
of the land from the land, whether what is 
severed is a tree or a mineral, what is being 
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dealt with is a right to or in immovable 
property. Are the leaves of a tendu tree 
excepted because they fall within the ex. 
pression “growing crops” ? This does not 
arise for our present purpose for what was 
transferred was not a crop but a right to 
pick leaves. 

Here the grant amounted to a profit a 
■prendre. A profit a prendre is a right to 
take something off the land of another 
person ; per Lindley L. J. in (1892) 1 Ch 
475.® It is an interest in land and, in 
England must, under the Statute of Frauds, 
be in writing : $ee Law of Property Act, 
1925, S. 53. If in gross, as here, it can be 
created for a term or in perpetuity and is 
a tenement : see Laws of England (Hail, 
sham edition) Vol. 11, p. 386, and cases 
cited infra. The owner of a profit can bring 
trespass, unlike the owner of an easement 
whose remedies are abatement or nuisance. 
The “something” which may be taken off 
the land can be very various and does not 
necessarily form part of the land. Thus the 
right to gather acorns and beech-mast, 
[(1878) 7 Ch D 562®] the right to shoot 
pheasants [(1901) 2 Ch 598^ are examples 
of profits. The right to shoot pheasants is 
an interest in land not because pheasants 
are land, but because, being wild animals, 
while upon the land they are deemed to be 
owned by the owner of that land who, as 
such may give the right to come and take 
them. We are accordingly of the opinion 
that these “leases” amounted to grants of 
immovable property within the definition 
contained in the General Clauses Act, 

S. 3 (25) and S. 2 (6), Begistration Act, as 
relating to “benefits to arise out of land” 
and as not being excluded by S. 3, T. P. 
Act or S. 2 (9), Begistration Act. These 
grants accordingly fall within 8. 17 (l) (b), 
Begistration Act, and require registration. 

We come to that conclusion indepen. 
dently of authority. The same conclusion 
was also reached in 20 Mad 58.® That case 
however rather turns on the fact that it 
amounted to a sale of inter alia growing 
timber. It is however useful in this con. 
nexion as containing at p. 64 an observe, 
tion by Subramania Ayyar J. showing why 

5. Duke of Sutherland t. Heathcote, (1892) 1 Oh 
476=61 D J Oh 248=66 L T 210. 

6 . Ohilton v. Oorporation of London, (1876) 7 

Oh D 662=47 L J Oh 433 = 38 L T 498=26 
W R 637. 

7. Lowe V. Adams, (1901) 2 Ch 598 = 70 L J Ch 
788=85 L T 196=60 W R 37=17 TLR 763. 

3. Seen! Ohettiar v. Santhanabhan Ohettiar, 
(1897) 20 Mad 68=6 M L J 281 (F B). 


such a grant is not a lease. The fact that 
there the instrument was not called a lease 
and that here all are called “leases” of 
course makes no difference. In the light of 
the above it is not necessary to consider 
more fully the incidents of such a grant 
according to the English law. We content 
ourselves with a reference to Peacock’s 
Law relating to Easements in British 
India, ’ Edn. 3, pp. 656 et seq. and the 
cases there cited, especially (1840) 7 M & 
W 63,® (1819) 2 B & Aid 724,^® (1839) 5 
Bing N C 694.“ (1861) 4 L T 424“ and 
(1882) 9 Q B D 315.“ As was pointed out 
in (1892) 1 Ch 475® such a grant in England 
would amount to an incorporeal heredifca. 
ment lying in grant. We agree with the 
learned author of the work above cited 
that 16 Mad 280^* is open to criticism if it 
is to be taken as laying down that the sort 
of grant there made is a mere license. We 
concur in the view expressed by him that 
the agreement there come to, amounted to 
a license coupled with a grant amount to 
a profit a prendre. In England it would 
create an incorporeal hereditament and in 
India it would, we think, transfer “a 
benefit to arise out of land” and so relate 
to immovable property. The right to take 
elephants (the Madras case®) is at least as 
much a benefit to arise out of land as a 
right to shoot partridges. The right to 
collect leaves is still more clearly a right 
relating to “a benefit to arise out of land.” 

We have spent some time over this point 
because much of the argument addressed 
to us is founded on the major premise that 
we are here concerned with leases and that 
therefore the Sections of the Transfer of 
Property Act relating to-leases apply. Wo 
are of the opinion that these “leases” wero- 
not leases and the Sections relating to 
leases have no application ; see MuUa’s- 
Transfer of Property Act, Edn. 2, pages 
581, 582 and 38 Mad 883“ (a decision 

9. Wickham v. Hawker. (1840) 7 M & W 63=161 

E R 679=10 L J Ex 163=66 R R 623. 

10. Doe V. Wood, (1819) 2 B & Aid 724=106 E R- 

529=21 R R 469. 

11. Muskebt v. Hill, (1839) 5 Bing N 0 694 = 7^ 

Scott 855=9 L J 0 P 201=50 R R 832. 

12. Newby v. Harrison, (1861) 4 L T 424=9 W B 

849 affirming (1861) 1 J & H 393 = 128 B B 

437=4 L T 397=9 W R 849. 

13. Webber v. Lee, (1862) 9 Q B D 315 = 51 L J 

Q B 485 = 47 L T 218 = 30 W R 866 = 47 

J P 4. 

14. Bamakrishna v. Hnni Cbeok, (1893) 16 Had 

280=3 M L J 27. 

15. Natesa v. Tangavelu, (1914) 1 A I B Mad 362 

=23 I 0 102=38 Mad 883. 
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which, in so far as ib decided that the 
license did not require registration, turns 
on the definition of moveable property in 
the Transfer of Property Act). The next 
point raises the much debated question 
whether S. 53.A is applicable. Here the 
suit was instituted after the 1st April 1930. 
To such a suit, according to the recent 
Bench decision of this High Court, I L B 
(1936) Nag 115^® (where the cases were 
reviewed), S. 53. A applies unless the plain¬ 
tiff bad no notice of either the “lease” to 
defendant 1 firm or of the part perfor. 
mance thereof. Before we examine the 
question of notice, it is desirable to put on 
one side the question raised whether S. 53. A 
relates to leases at all. In view of the fact 
that we are not dealing with leases but 
with licenses coupled with a grant it is not 
necessary to fully consider this point, bub 
we observe that in a very considerable 
number of oases, S. 53. A has been applied 
to leases and we feel we should not examine 
this novel point in a case in which it does 
not arise. For cases where S. 53.A has 
been applied to leases, see 15 Pat 786,^^ 
AIR 1937 Cal 467,^® AIR 1936 Lah 5.^® 
(where this point was considered expressly) 
AIR 1937 All 10=^1 L R 1937 All 312.^® 
and I L R (1936) Nag 115.^® 

A considerable time was devoted to this 
question of notice. We are of the opinion 
that the plaintiff had notice. This conclu. 
eion is reached having regard (1) to the 
history of the enterprise conducted by defen¬ 
dant 1 firm, (2) to the business relations of 
defendant 1 firm and the plaintiff (which 
lasted beyond the commencement of the 
third unregistered “lease,” that is, the 
“lease” in respect of which there was the 
relevant part performance), (3) to the pre. 
Bence of the plaintiff in the district for 
some time, (4) to the disputes arising over 
collections in the neighbouring zamin result¬ 
ing in a suit being filed against the 
plaintiff by defendant 1 firm, (5) to the 
widespread and open acts done by defen¬ 
dant 1 firm (there is some evide nce that 

16. Harl PniBad v. HsnnmaDt Rao, (1937) 24 
air Nag 74S170 I 0 654=1 L B (1936) 

116. . .. 
17* J. Q. Waksfleld v. Sayoeda Khatan, (1987) 24 
AI B Pat 86=166 I 0 797=16 Pat 786=17 
P L T 968. 

18. Aabotosh ▼. Nallnakdiya. (1987) 24 A 1 B Oal 

467=170 I 0 267=64 0 L J 668. 

19. Bananl Dm ▼. AU Mohammad, ( 1966)98 AIB 

Lab 6=167 J 0 889=87 P L B 668. 

SO. Bhyam Bondar IaI ▼. Din Bhah, (1067) 24 
A IB AU 10=166 10812=1 IiB (1987) AU 
819=1986 A L J 1828. 
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they spent Rs. 20,000 collecting in 1930.31. 
Even regarding that as grossly exaggerated, 
it is clear that defendant 1 firm employed 
very many people in forests extending over 
very many villages for the whole of the 
collecting season 1930). 

Thus, in our opinion, S. 53.A would; 
operate to prevent defendant 2 stopping or 
interfering with defendant 1 firm’s collect¬ 
ing leaves. In other words defendant 1 
firm was entitled to do what they did under] 
the terms of the unregistered “lease.” In 
so doing they were not trespassers or tort, 
feasors. The “lease” in question (Ex. 
l-D 16) gave the right to pluck and remove 
leaves in return for the payment of Bs. 
1100 per annum. It contains a Cl. (l) (6) 
“after the expiry of this lease I have a 
right to give a fresh lease to this lessee or 
to any other lessee.” There are many other 
terras and some in respect of restricted sites 
on which buildings might be put might 
be regarded as creating a true lease of such 
sites though this is doubtful as the sites 
are not demarcated. We are not however 
concerned with sites but with the main 
part which is dealing with the plucking 
and removing of leaves. There is no sugges¬ 
tion that defendant 1 firm did anything 
they were not entitled to do under the 
terms of the “lease;” defendant 2 has no 
grievance, no claim, against defendant 1 
firm. But it is said that as regards all the 
leaves collected after the plaintiff's “lease” 
was granted, viz. 24th April 1931 (it was 
registered about six weeks later), the leaves, 
as collected by defendant 1 firm, became 
the property of plaintiff. If this be so, 
then defendant 1 firm, it is said, have con. 
verted the property of plaintiff and are 
liable in damages; defendant 2 has aided 
and abetted and is therefore a joint tort, 
feasor and is also liable in damages and 
the damage is the market value of the 
leaves without any allowance for cost of 
collection. 

That is how the case is framed according 
to the pleadings. According to the argu. 
ment the obvious difficulty in the way of 
such a case is glozed over by treating the 
plaintiff as entitled to damages because be 
has a ‘lease’ which has priority over defen. 
dant 1 firm's registered ‘lease’. That defen. 
dant 1 firm’s registered ‘lease’, it is said, 
eliminates the previous unregistered^ lease’ 
because the grant of the registered 'lease’, 
during an unexpired portion of the term 
created by the unregistered ‘lease’, oi^rated 
to effect a surrender of the unregistered 
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‘lease’ which thereupon ceased to exist and 
is, according to the argument, as though it 
had never been. If that be so. the parties 
are situate as follows : Plaintiff has a 
‘lease’ dated 24th April 1931; defendant 1 
6rm has a ‘lease’ dated 28bh April 1931, 
and no other lease, and are to be treated 
as though they never had any unregistered 
‘leases’, those 'leases’ having disappeared 
by a series of surrenders culminating in 
the surrender effected by the grant of the 
registered ‘lease’ on 28th April 1931. If 
that be so, then, it is said, defendant 1 
firm are mere trespassers on land let to 
plaintiff. If they, in that unhappy state, 
collect leaves, they collect them for the 
plaintiff and they become plaintiff's leaves. 
If they are retained, there is conversion. 
As to the quantum of damages, reliance is 
also placed on the agreement come to in 
the criminal case and already adverted to. 

We are not impressed by this analysis. 
jS. Ill, T. P. Act has in our opinion no 
japplication to these ‘leases’ for they are not 
leases. Even if that Section applies, though 
the effect of granting the registered lease 
would be to determine the unregistered 
‘lease’, it does not cause it to disappear as 
though it had never been, rendering acts 
done under it in the past and before the 
grant of the registered ‘lease’ unlawful as 
though done by a trespasser. Further, even 
if the above remarkable result could be 
imagined to fiow from the application of 

S. Ill, it would not turn defendant 1 firm 
into the agent of plaintiff when collecting 
leaves so as to make the leaves belong to 
plaintiff. A remedy would, however, be at 
hand in that plaintiff could sue for damages 
for interference with his rights under his 
licence and grant, and we proceed to dis. 
cuss the position to see whether on the 
facts here present such a cause of action 
here exists. If it does, we should not con. 
etrue these pleadings too strictly. They 
are mofussil pleadings in a suit of some 
complexity. Our view being that S. 53.A, 

T. P. Act applies, clearly defendant 2 could 
not enforce against defendant 1 firm ‘‘any 
right in respect of the property of which 
the transferee has taken or continued in 

possession.” He could not have ob. 

tained an injunction restraining defendant 
1 firm from collecting and taking away 
tendu leaves. Neither could "any person 
claiming under him.” Defendant 1 firm 
when operating under that unregistered 
lease were not tort-feasors or trespassers. 
They were exercising rights they had paid 


for. That is the position that existed up to 
the end of the unregistered ‘lease’. What 
is the position thereafter ? 

The position is not easy. To understand 
the difficulty certain dates are necessary. 
At the date of the grant to plaintiff (28bh 
April 1931) defendant 1 firm had an un. 
registered licence under which they had 
operated and in respect of which they bad 
paid substantial sums. That ‘lease’ expired 
on 3lst March 1936. On 28th April 1931 
a registered ‘lease’ was given to defendant 
1 firm for the period Isb April 1931 to 
31st March 1941. The unregistered lease’ 
contained a term which we have mentioned 
above. The plaintiff’s ‘lease’ was for the 
period 24th April 1931 to 23rd April 1939. 
Though, in our opinion, it was a breach of 
contract (with defendant 1 firm) on the 
part of the zamindar to grant plaintiff a 
‘lease’ before the expiry of defendant 1 
firm’s ‘lease’, viz. 31st March 1936, the 
effect of granting it was to confer on plain- 
tiff a right in the nature of an exclusive 
licence coupled with a grant which entitled 
plaintiff to enter on the expiry of the term 
imposed by the unregistered lease, viz. 
3l8t March 1936, unless that unregistered 
lease was brought to an end before, by the 
^rant on 28th April 1931 of the registered 
lease’. Either that registered ‘lease’ was 
effective or not. If it was effective it deter, 
mined the unregistered ‘lease’ quite apart 
from S. Ill, T. P. Act which, for the 
reasons given, we do not think has any 
application. But if it was effective, it also 
entitled defendant 1 firm to operate under 
it for the term of that licence, i. e. until 
1941. If it was not effective, it was not 
effective to destroy defendant 1 firm’s 
rights : A I E 1925 Nag 26^* and A I B 
1937 Nag 104.22 

We are of the opinion that defendant 2 
having granted an exclusive licence to 
plaintiff on 24th April 1931, he had divest¬ 
ed himself of all power to grant an effective 
exclusive licence to defendant 1 firm on 
28th April 1931 for any period covered by 
the grant of 24th April 1931 but that the 
grant of the exclusive license on 28th April 
1931 is effective to give to defendant 1 
firm the right to pluck and remove leaves 
after the termination of the plaintiffs 
license, i. e. after 23rd April 1939. By 

21, Ganpat v. Mahadeo, (1926) 12 A I B Nag 26 

=86 I 0 264. 

22. Gharati Hiraoharan v. Kehat Mansatam, 

(1937) 24 A I R Nag 104=170 I 0 120=1 

(1987) Nag 363. 
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parity of reasoning defendant 2 had no 
power to give an exclusive license on 24th 
April 1931 to plaintiff for the period 
covered by defendant 1 firm’s unregistered 
license but the effect of making that grant 
was to give plaintiff exclusive rights after 
the termination of that unregistered “lease,” 
i. e. 31st March 1936 to 23rd April 1939 
plaintiff has the exclusive right to pluck 
leaves, defendant 1 firm has the exclusive 
right up to 31st March 1936 and from 23rd 
April 1939 to 31st March 1941. That 
appears to us to be the result of this extra¬ 
ordinary series of overlapping grants. Need, 
less to say this results in neither plaintiff 
nor defendant 1 firm getting what they 
paid for. The consequence will be that 
the zamindar will be liable in a properly 
constituted suit for damages. What the 
measure of damages will be can be left to be 
decided in such a suit. It does not arise 
here. We have not overlooked the fact that 
these licenses are given during the pendency 
of an existing license. Broadly our posi- 
fnon can be made clear by the following 
illustration. A grants to B exclusive license 
to gather and remove leaves for one year 
from Ist January 1936 to Slat December 
1936 inclusive. On 1st June 1936 A grants 
to C in respect of the same area exclusive 
license to gather and remove the same 
leaves for one year from Ist June 1936 to 
Slst May 1937. On Ist July 1936 A grants 
to B same license over same area for the 
period Ist July 1936 to 30th Juno 1937. 
Hn our view after the first grant, A is 
divested of the power to make any such 
grant to C for the period Ist June 1936 to 
Slst December 1936. But A can make a 
£rant to 0 in 1936 to commence on 1st 
jJanuary 1937. He has the power to make 
leuoh a grant. B, seeing that he has only 
Igot half of what he thought he was getting, 
(Could, of course, repudiate the grant or he 
'.could affirm and take under it for the period 
let January 1937 to Slat May 1937 claiming 
from A compensation for the loss of half of 
what was granted to him. A having divested 
himself of his grant to C of any power to 
£rant an exclusive licence to anybody until 
after Slst May 1937, could grant a lioeoae 
on let July 1936 to B bub not for any period 
before Slab May 1937. It would be inopera. 
tive until after Slst May 1937. Then C 
could approbate or reprobate, etc. In this 
present case we treat plaintiff as approbat¬ 
ing. His remedy against defendant 2 is for 
damages or compensation, we do not decide 
which, the matter not being before ns. 

1988 11/49 A 50 
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Obviously, on the above view, defen. 
dant 1 firm at all material times wasjusti. 
fied in plucking and removing leaves but 
defendant 1 firm will collect leaves or 
remove them hereafter at their peril after 
31st March 1936 until 23rd April 1939 
after which date they may resume. The 
period for which the claim is made in 
respect of leaves collected falls within 
the period up to 3lst March 1936 and 
accordingly fails. In view however of the 
agreement come to whereby the plaintiff 
undertook (Ex. P. 9) to pay Rs. 10,000 to 
Rs. 12,000 if the civil suit “ is decided 
against me,” we think it right to observe 
that this suit has not been decided wholly 
against plaintiff and that plaintiff though 
we have held that defendant 1 firm was 
entitled during the period in question to 
the exclusive right to collect, was, as a 
reasonable man, justified in thinking that 
he was exclusively entitled to collect and 
should not accordingly be liable for having 
collected except to the extent of what he 
had thereby gained all allowances being 
made for the cost of his collection. The 
question of that liability does nob of course 
arise in this action but we consider it 
right to make these observations as this 
dispute is one which might, with advan- 
tage to all parties, be amicably settled. 
The plaintiff is entitled to the injunction 
he seeks as from this date to 23rd April 
1939 but not otherwise. He is also entitled 
to a declaration that be has and had the 
exclusive right to pluck and remove tondu 
leaves from the area in question from Slst 
March 1936 to 23rd April 1939. He has 
no other right. There will be a decree 
accordingly. Defendant 2 will bear his own 
costs and will pay half the coats of defen¬ 
dant 1 firm and all the costs of the plain, 
tiff, he being responsible for all this trouble. 
Defendant 1 firm will bear half their own 
costs. The order as to costs will apply 
throughout. 

V.B.B./r.k. Order accordingly. 
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^(a) Registralion—Sub>Regi*trar*s opinion at 
to executant’s age at the time of presentation of 
document for registration cannot be accepted 
as evidence of age. 

Under S. 34. Registration Act, an enquiry as to 
whether any of the parties concerned in the regis¬ 
tration is a major or not is not one of the duties 
imposed on the Registrar. The opinion of the Sub- 
Registrar as to the executant's age when the docu¬ 
ment was presented for registration cannot be 
accepted as evidence of his age at all, much less 
conclusive evidence ; 33 Cal 537 (P C), Bxpl. 

[P 387 C 1] 

(b) Second Appeal—Misapplication of law of 
evidence is open to correction in second appeal. 

Where certain convincing evidence has been set 
aside in the lower Appellate Court on a ground 
that can have no legal basis whatever, such a 
glaring misapplicatiou of law of evidence is open 
to correction in second appeal. [P 388 C 1] 

V. V. Kelkar and M. R. Bobde — 

for Appellants. 

D. T. Mangalmurti — for Respondents. 

Judgment.—This second appeal arises 
out of a suit brought by the plaintiff, Mt. 
Jaiwanti to pre-empt a portion of a field, 
which defendants 4 and 6 had sold to 
defendants 1, 2 and 3, by virtue of the 
fact that she was a co-occupier of the same 
field. She claimed to pre-empt for Es. 400, 
alleging that the sale price of Es. 700 was 
inflated. The plot sold had been offered to 
her for Rs. 700, but she refused to pay this 
amount. The defence was that the price was 
not inflated and also that the plaintiff was 
not entitled to sue because she was in fact 
the co-owoer of the part of the field which 
was recorded in her name, as her title de- 
pended on agift deed by Mt. Punji, defendant 
5, and that when the gift deed was made on 
24th June 1932, Mt. Punji was in fact a 
minor and incapable of conveying anything 
by a deed of gift. The trial Court found 
that the price was inflated and that Bs, 
400 was a fair price, but it dismissed the 
plaintiff’s suit as it found on the evidence 
that Mt. Punji was actually a minor, being 
four months short of majority at the time 
when the gift deed was executed. In an 
appeal by the plaintiff, the Additional 
District Judge upheld the finding that 
Es. 400 was a fair price for the field, and 
reversing the decision of the trial Court in 
respect of the plaintiff's right to sue, held 
that Mt. Punji was a major when she 
executed the gift deed in favour of Mt. 
Jaiwanti, and consequently decreed the 
plaintiff's claim to pre-empt. This second 
appeal has been filed by the original defen¬ 
dants 1, 2 and 3, the purchasers Kisau, 
Sonaji, and Shanker, and the only point 
whioh has been raised before me is the 


validity of the decision that Mt. Punji was 
a major on 24th June 1932. It is apparently 
conceded that if the trial Court's decision 
is correct and she was a minor on that 
date, the ostensible deed of gift is void and 
the plaintiff has no right of suit. 

At first sight the appeal appears to be 
an appeal on a question of fact, and indeed 
this is the contention advanced by the 
learned counsel on behalf of the respon¬ 
dents after he had dealt with the apprecia¬ 
tion of the evidence in the case. The real 
point however is whether the lower Appel, 
late Court was justified in holding that the 
endorsement on the deed of gift by the Sub- 
Registrar at the time of registration to the 
effect that Mt. Punji was 20 years of age 
was sufficient to dislodge the evidence on 
which reliance was placed in the trial 
Court and with which the learned Addi- 
tional District Judge himself stated he would 
have been loath to interfere but for the- 
Sub-Registrar’s endorsement, and for para- 
mountcy of this endorsement over any 
other evidence. He relied on a decision of 
their Lordships of the Privy Council in 33 
Cal 537.^ The learned appellate Judge 
seems to have been somewhat undecided as 
to his appreciation of the evidence which 
the defendants afforded in support of the 
contention of Punji’s minority at the 
material time. He states at one place that 
the statement of the age of Punji made by 
the Sub-Registrar in his endorsement is an 
act done by him in an official capacity and 
would carry more weight than the oral 
evidence of the defendants’ witnesses which 
is indefinite and unconvincing. Later on 
however he says : 

The learned Judge of the lower Court has mainly 
decided Issue 2 from oral evidence adduced by the 
parties, and had it not been for the fact that the 
Sub-Registrar made a statement about the age of 
Punji Id bis endorsement on the deed of gift, 
£z. P.3,1 would have hesitated to interfere with 
the learned Judge's fioding on that issue. I there¬ 
fore consider thattheSub-Registrar’s endorsement 
is much more reliable than the oral testimony of 
the defendants’ witnesses whose knowledge of 
Punji’s age in October 1917 is imaginary only .. - • 

Now, if the learned appellate Judge con- 
sidered, as he apparently did, that the ora! 
testimony of the defendants’ witnesses as 
to Punji’s age was unreliable, there is 
reason whatever why he should not have 
discarded it entirely apart from the ques¬ 
tion whether he considered th e Sub-Begis- 

1. Gangamoyi Debi v. Trolluckhya Nath Cho^ 

dhary, (1906) 33 Oal 637=33 I A 60=10 C 

W N 622=8 0 L J 849 (P 0). 
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trar 8 opinion as to the girl’s age binding 
on him or no ; and his statement that ha 
does not consider their evidence reliable 
conflicts with his remark that he would 
have hesitated to interfere with the finding 
of the trial Court but for the Sub.Eegis. 
|trara endorsement. It is to my mind 
^rfeotly clear that the opinion of the Sub. 
Kegistrar as to the girl’s age when the 
document was presented for registration 
cannot be accepted as evidence of her age 
at all, much less conclusive evidence as the 
learned Additional District Judge seems to 
(think. The decision in 33 Cal 537^ is no 
authority at all for the proposition that has 
been advanced. The point at issue there 
was whether a will had been executed as 
far back as 1867. Those who contended for 
the execution of the will pointed out that 
will had been presented for registration 
and that the testator himself had offered 
the will for registration and had been iden. 
tified by two witnesses. This was denied by 
the opponents who had produced evidence 
for the purpose of showing that the testa, 
tor was incapable of attending the place of 
registration as he was too ill and that ho 
had died immediately after the time when 
he was said to have executed the will, 
^eir Lordships of the Privy Council held 
that It must be presumed that everything 
that the Registrar did had been done duly 
and in order, and that, unless very strong 
evidence to the contrary was produced to 
show that fraud had been perpetrated, it 
must b9 assumed that when the Begistrar 
had certified that the testator of the will 
had appeared before him and had been pro. 
perly identified and had presented the will 
for registration, this must have been done. 

. V impossible to apply this prin. 

ciple in the manner in which the lower 

Under 8. 34, Registration Act, an enquiry 
,aB to whether any of the parties concerned 
m the registration is a major or not is not 

Under 8. 36 of the Aot it is laid down that 
he shall refuse registration if any person 
by whom the document purports to be exe. 
outed appears to him to be a minor. It is 
clear, then, th^ all that can be deduced 
from the Privy OounoU decision on the pre. 
sumption that everything that was done 
was done m order, is that Mt. Ponji did not 
appear to the Sab.Regiatrar to be a minor 
It IS nowhere laid down in the Registration 
Aot that the Registrar was bound to en¬ 
quire whether she was a minor or not. 
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aUhough ho could have done so had he 
chosen to do so by virtue of sub.s. (2) of 

ru has been adduced whe. 

ther he did or did not do so, and when a 
girl 19 17 years and eight months of ago and 
It IS not claimed by anyone that she is any 
younger, it would not be surprising that 
the hub. Registrar, when a deed of gift is be¬ 
ing presented, should presume that she was 
more than 18 years of age and register the 
document without any enquiry as to her 
majority. But that the opinion of a layman 
or the Registrar of a document should be 
taken as absolutely conclusive of the age of 
an adolescent girl is quite opposed to all 
ta© laws of evidence. 

The learned appellate Judge, possibly feel. 

c* u c of his argument in using the 

bub-Registrar’s opinion to counterbalance 
the very strong evidence before him, has 
stated that the defendants who testified to 
Punjis age in 1917 were testifying from 
imaginary knowledge only because there 
was nothing to show that they were ac. 
quainted with Punji’s age in October 1917 
when they gave evidence in succession pro. 
ceedings on the death of Punji’s mother, 
which it is not disputed occurred in the 
year 1916. In argument before me capital 
18 made out of the fact that all the defen. 
dant’s witnesses in the present suit preface 
their evidence by stating that they did not 
know whether Punji was born before or 
after her father’s death. This, in relation 
to a matter which occurred some 20 years' 
ago, is understandable and, in my opinion, 
a proof of the honesty of the witnesses 
who have all deposed that they gave evi. 
dence in 1917 in the succession proceedings 
and that what they deposed to there was 
the truth. What they then stated was 
that the child was 2j or 3 years old. 
There could have been no motive whatever 
in misrepresenting the child’s age then, 
and also there is little room for inaccuracy 
in gauging the age of a child at that period 
of its existence. Were the age of Pnnji as 
given by the Sub-Registrar correct, Punji 
would have been between 5 and 6 years 
old in 1917, an age easily distinguishable 
from to 3 years. In 1917 these wit- 
nesses were deposing in respect of a child 
they had known and seen, and it is altoge¬ 
ther inaccurate to state, as the learned 
appellate Judge has stated, that there is no 
foundation for the fact that they were 
acquainted with Panji’s age in October 
1917. This is the only point in the oral 
evidenoe on which the lower Appellate 
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Court has Gommented and the general 
stigma that the evidence of the defendants’ 
witnesses is indefinite and unconvincing 
merely shows the disinclination to discuss 
the evidence which, from the Judge’s re¬ 
marks that he would have been disinclined 
to interfere with it, would appear to be in 
his mind really evidence of very consider, 
able strength. I have perused the evidence, 
and there can be, in my opinion, no doubt 
as to the strength and the reliability of it. 
The will executed in favour of Punji’s 
father in February 1914 shows him to 
have been alive at the time and completely 
negatives the plaintiff’s case that he had 
died in the previous year and that the 
child, if posthumous, must have been born 
in 1913. Equally cogent appears to me 
evidence that the child was born in 1914 
after the big floods of that year, which 
could have occurred at no other time than 
in the rains. Another witness refers the 
birth of Funji to the time of the birth of a 
child of his own. The learned counsel for 
the respondent has argued that after all 
the husband, who is one of the plaintiff’s 
witnesses, should be the best judge of his 
wife’s age. As this husband states that he 
was married either in 1920 or 1921 and also 
gives two possible years for his own age 
and two possible years for his wife’s age, 
1 fail to understand the learned counsel’s 
argument. :It is then contended that, al. 
though the defence witnesses say that the 
child was posthumous and that her mother 
was pregnant when its father died, no one 
says how far advanced in pregnancy she 
was. The reply to this is that there was 
no cross-examination on the subject and 
also no witness states that the woman was 
seen to be pregnant at the time of her bus. 
band's, death; the pregnancy is assumed on 
account of the posthumous birth. 

1 am satisfied that the evidence as to 
the minority of Funji fully establishes the 
fact that she was a minor at the time the 
deed of gift was executed. Her husband 
has joined in the gift, but he too having 
derived his title from the wife would have 
no power to execute it. This convincing 
evidence has been set aside in the lower 
Appellate Court on a ground that can have 
no legal basis whatever. Such a glaring 
misapplication of the law of evidence is 
open to correction in second appeal. The 
result is that the- appeal succeeds and the 
plaintiff's claim is dismissed. In view of 
the evidence regarding the value of the land 
in the Courts below 1 direct that in those 
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Courts each party shall bear its own costs. 
Costs of the appeal in this Court, which is 
on the point of Punji's majority alone, will 
be paid entirely by the defendant.respon¬ 
dents. 

d.s./r.k. Appeal allowed. 
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Stone C. J. and Vivian Boss J. 

Lachhmansingh Chandansingh — 

Appellant. 

V. 

Mahendralal Choudhari and others — 

Respondents. 

Second Appeal No. 279 of 1934, Decided 
on 8th February 1938, from appellate 
decree of Dist. Judge, Jubbulpore, D/- 19th 
March 1934. 

(a) Pleadings — Amendment of — New case 
when introduced being time-barred, amend* 
ment should not be allowed. 

As an ordinary case an amendment should not 
be allowed where to allow it would be to bring on 
the record a new case which, at the date of the 
application to amend, was time'barred: (186?) 19 
Q B D 394, Rel. on. [P 389 0 2] 

(b) Pleadings—Amendment of—When costs 
should be awarded—Amendment sought at late 
stage—Guiding principles explained. 

Amendments should always be made with great 
readiness In most cases up to issue stage no 
special burden as to costs is called for and there* 
after jastice is met by leave being granted condi* 
tionally on the payment of costs thrown away. 
But where one seeks an amendment asked for at a 
late stage, which introduces a new cause of action 
one should ask oneself: where would the applicant 
be if he were to bring a fresh suit at the time he 
seeks this amendment ? If you find that he is cot 
of time and he has not got the power to bring that 
fresh suit without finding himself opposed by the 
defence of limitation, very exceptional oircom* 
stances have to be present to justify a Court letting 
him do in one litigation when he cannot do it in 
another. fP 390 0 2] 

M. B. Kiukhede and A. R. Kulkarni — 

/or Appellant. 

N. T. Mangalmurti, Abdul Bazak and 
G. R. Deo — /or Bespondents 1 and 
2, 5 to 7 and 8 and 9. 

Judgment.—This appeal raises an inter¬ 
esting point relating to the amendment of 
pleadings. The appellant is defendant 6 
who is the grandson of the man with whom 
the plaintiffs had business dealings. Defeu* 
dant 6 is taking up the position ae to the 
correctness of which we say nothing that 
he is not liable if the suit transactions aro 
post-partition and that he may 
the suit transactions are pre-partition. The 
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suit, as it was originally framed, was 
founded upon Ex. P.l which is dated 7th 
March 1929 and takes the form of an ac¬ 
knowledgment of liability. In point of fact, 
defendant 6 has been urging (and it is so 
found in the judgment of the trial Court) 
that before that date there was a partition 
so that the transaction of 7th March 1929 is 
post.partition. That position obviously had 
been adverted to or at least adumbrated in 
argument, and accordingly we find that in 
this case after all the witnesses had been 
in the box and all the documents had been 
put in and the matter stood reserved for 
argument, on 25th February 1933 an appli¬ 
cation was put in to permit the plaintiffs 
to amend their plaint by adding allegations 
which in point of fact founded their claim 
not upon the agreement or the receipt of 
7th March 1929 but upon an agreement 
dated 9th October 1927, Ex. P.7, which is 
in the following words : 

I have executed a receipt for Re. 6700. This day 
on 9tb October 1927 that is, on making account of 
Rs. 5483 duo on receipt dated 17th October 1927, 
Rs. 6648*10-0 including interest thereon, are found 
due (by me) and took Rs. 61.6<0 in cash this day, 
total Rs. 6700. 1 have therefore executed a receipt 
therefor. 1 will pay interest thereon at the rate 
of ten annas per cent, per mensem and will satisfy 
the same within two years. 

It is DOW necessary to mention some 
dates in relation to limitation. It will be seen 
that Ex. P-7 founds a cause of action on 9bh 
October 1929, that is, two years from 9th 
October 1927 whicli was the starting point 
for the liability to repay that amount, and 
accordingly that cause of action would be 
time.barred on 9th October 1932. On the 
other band the first agreement is time- 
barred on 7th March 1932. The suit was 
brought on 7th March 1932 that is the 
last day of limitation. The application to 
amend, ae already stated, was dated 25th 
February 1933. The amendment was 
allowed on 17th March 1933, and the 
pleadings were amended on 3rd April 1933. 
Nobody doubts but that the critical date 
for limitation purposes is either the date of 
the plaint that is amended or the date of 
the application to amend. It has been urged 
before us that bearing in mind the fact 
that this is a second appeal and the terms 
of S. 100, Civil P. C., this being a discre¬ 
tionary matter, it should not be interfered 
with. We are however of the opinion that 
the learned Judge who allowed the amend- 
ment proceeded on a wrong view of the 
law BO that he could not have applied his 
mind to the question whether he should or 
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should not in his discretion allow this 
amendment because he quite clearly was 
much impressed by the view that whether 
you looked at the original cause of action 
or whether you looked at the new cause of 
action, both were in time and they were 
both within time because, in his view, 
when you are considering amending you 
should regard the new cause of action as in 
time if it was in time when the original 
suit was brought. In our opinion that is 
not so. The leading case on this subject is 
(1887) 19 Q B D 394,* which has been 
followed in India in a very considerable 
number of cases referred to in Sir Dinshaw 
Mulla’s Civil Procedure Code (Edn. 10) 
p. 547 from which it is clear that as an 
ordinary case an amendment should not be 
allowed where to allow it would be to 
bring on the record a new case which, at 
the date of the application to amend, was 
time-barred. As Lord Esher, M. R., ob¬ 
served in that case : 

We must act on the settled rule of practice, 
which is thatamendmontsare DotadmiEsiblewhen 
they prejudice the rights of the opposite party as 
existing at the date of such amendments. Under 
very peculiar circumstances the Court might 
perhaps have power to allow such an amendment, 
but certainly as a general rule it will not do so. 

Here it has been urged that this is one of 
those exceptional cases and 11 M I A 468^ 
has been particularly relied on together 
with another Privy Council decision re¬ 
ported in 48 Cal 110^ and by way of addi- 
tional weight the following decisions of 
High Courts in India have also been 
referred to on this point by the respondent: 
33 Bom 644,^ 33 All 616,® 36 Mad 378,« 
50 Cal 878' at p. 891, AIR 1929 Bom 51® 
and AIR 1931 Bom 218.® If 48 Cal 110^ 
U_referred to, it_will be seen that it is a 

1. Weldon v. Neal, (1887) 19 Q B D 394=66 h J 
Q B 621=36 W R 820. 

2. Mohammad Zahoor Ali Khan v. Mt. Tbakoo- 
ranee Rutta Koer, (1866-67) 11 M I A 468= 

9 W R 9=2 Suther 107=2 Sar 920 (P 0). 

8 . Obaran Das v. Amir Khan, (1921) 8 A 1 RPO 

60=67 I 0 606=48 Cal 110=47 I A 266 (PC). 

4. Kisendas Bupoband v. Raohappa Vithoba, 
(1909) 33 Bom 644=4 1 C 726=11 Bom D R 
1042. 

6 . Muhammad Sadiq v. Abdul Majid, (1911) 33 
All 616 = 10 1 0 476=8 A L J 636. 

6 . Bevogan Obetty v. Krishna Aiyangar, (1919) 

86 Mad 376=13 I 0 268=22 M L J 139. 

7. Batobidananda Dott v. Nritya Natb Mltter, 

(1924) HAIR Oal 517=79 IC 287=80 Cal 
878=27 OWN 1007. 

e. Bbogilal V. Jethalal, (1029) 16 A I B Bom 61 
=114 1 0 962=80 Bom L B 1666. 

9. Oanilingappa v. Sabn Bamappa, (1931) 16 

A IB Bom 218=1811 C 866=83 Bom L B 
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case where ifc was clear that what was 
beiDg litigated was the plaintiff’s right to 
pre-emption and what the plaintiff was 
seeking was pre-emption. What he actually 
claimed was a declaration that be had a 
right to pre-empt and the amendment was 
one that followed on the declaration and 
was ancillary thereto. To have refused 
amendment in such a case would have been 
to make idle litigation the purpose of which 
was apparent to every one. As their Lord, 
ships observed at p. 116 "‘their cause of 
action was one and the same whether they 
sued for possession or not.” In 11 M I A 
468,^ their Lordships allowed an amend, 
ment which at first sight looks as though 
they were permitting an entirely fresh 
cause of action to be litigated at a very late 
stage. If however that case is carefully 
regarded, specially their Lordships’ obser- 
yations at pp. 473 and 474, it will be seen 
that it was another case where their Lord- 
ships were putting right a mere blunder 
and that all the facts were already present 
and the litigants perfectly well knew what 
the subject-matter in contest was. They 
observe at p. 473 as follows : 

Though this Committee is always disposed to 
gi7e a liberal construction to pleadings In the 
Indian Courts, so as to allow every question fairly 
arising on the case made by the pleadings to be 
raised and discussed in the suit, yet this liberty of 
construction must have soma limit. A plaintiff 
oannot be entitled to relief upon facts or docu¬ 
ments not stated or referred to by him in his 
pleadings. 

The cases, in which amendments out of 
time have been allowed, have all been 
exceptional cases of little slips which creat- 
ed a difficulty in the plaintiff's way and 
could be removed by an amendment that 
would not cause the other side in any way 
to be taken by surprise. To show how far 
this case is outside 11 M I A 468^ it is 
only necessary to look at p. 3 of the paper 
book, para. 7 of the plaint in which the 
plaintiffs say after reciting the various 

documents which they filed with the plaint: 
there is no other paper either in the possession of 
the plalntifis or other persons to be produced in 
evidence of the claim. 

That means that the plaintiffs were tak. 
ing up the position that this document 
(Ex. P.7), which is the document on which 
they are now relying, was irrelevant to the 
claim which was originally pleaded. Never, 
theless it has been urged by counsel for the 
respondents that in truth and in fact the 
amendment made no important difference; 
all the way through the plaintiffs were 
suing on an account; all the way through 
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it was well known to the other side what 
account was; all the way through they had 
before them the account books and this is 
merely an amendment that is necessary to 
get over a technical defect. We are unable 
to take that point of view. This amend, 
ment is not only out of time but is made at 
a very late stage after the case was over— 
apart from argument—and therefore falls 
within the decision in 36 Cal 780,*® It is 
also, in our opinion, an amendment that 
introduces a new case, a new cause of 
action, a new contract, a contract made at 
a different time having a different period 
of limitation and having different legal 
consequences and therefore falls within 48 
Cal 832,** another Privy Council decision. 

Amendments should always be made, in. 
our opinion, with great readiness. In most; 
cases up to issue stage no special burden as 
to costs is called for and thereafter justice is 
met by leave being granted conditionally' 
on the payment of costs thrown away. 
But where one sees an amendment asked' 
for at so late a stage, which introduces ai 
new cause of action one should ask oneself :| 
Where would the applicant be if he were; 
to bring a fresh suit at the time be seeksi 
this amendment ? If you find that he is 
out of time and be has not got the power 
to bring that fresh suit without finding 
himself opposed by the defence of limita¬ 
tion, very exceptional circumstances have! 
to be present to justify a Court letting himi 
do in one litigation when be cannot do it 
in another. This case, in our opinion, pos¬ 
sesses all the features which entitle a Court 
to refuse an amendment, including the 
feature that a Court should not be astute 
to impose on grandsons liability for their 
grandfather’s debts. The amendment being 
swept away, the case is sent back to the 
trial Court for a new judgment on the evi¬ 
dence as it stood when evidence was closed, 
adding to the issues already drafted issues 
raising the question whether defendant 6 
is bound by the oral agreement pleaded in 
para. 1 of the plaint before amendment and 
further whether defendant 6—bearing in 
mind the fact that that is an agreement 
come to after the partition alleged — {3 
bound by such oral agreement should it 
appear that the partition alleged is found 
for. All the costs incurred after the appli* 

10. Rup Narain v. Gopal Devi, (1909) 36 Cal 780 

=3 10 382=36 I A 103=93 P R 1909 (P 0)- 

11. Ma Shwe Mya v. Maung Mo Hnaang, (1-®"' 

9 A I R P 0 249=63 I C 914=48 Oal 832— 

48 I A 214 (P G). 
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cation to amend up to and including the 
costs of this appeal defendant 6 is entitled 
to receive in any event, that is to say, 
whether his defence succeeds or not. The 
costs in the trial Court hitherto or here, 
after incurred will be costs in the cause. 

B.D./r.K. Order accordingly. 
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Stone C. J. and Vivian Bose J. 


Tulsiram Khirchand Parwar — 

Appellant. 


V. 


Chunnilal Panchamsao Parwar and 

others —Respondents. 

Second Appeal No. 290 of 1934, Decided 
•on 15th February 1938, from appellate 
decree of Dist. Judge, Bhandara, D/. 23rd 
February 1934. 

(a) Pleadings—Allegations of fraud, etc. — 
Pleadings and issues should be specific. 

Pleadings and issues on the averment of fraud, 
undue influence, coercion, etc. should be very spe* 
oific based on definite allegations, because fraud, 
coercion, etc. are all separate categories in law : 
A I B 1915 PC 7 and 15 Cal 533 (P C), Bel. on. 

[P 892 0 1] 

(b) Contract—Undue influence—Position of 
.domination and use of such position should be 
Arst established—Both should be proved by 
party alleging undue influence—Mere physical 
infirmity is not mental infirmity. 

The first thing which has to be established in a 
«aae of undue influence is (and the burden is on 
the person asserting it), that the relation subsist* 
ing between the parties was such that one of them 
was in a position to dominate the will of the 
other. It is only when that has been established 
that the second question arises, namely whether 
he used that position in order to obtain an unfair 
advantage over the other. One of the ways in 
which the first point can be established is by 
showing that the mental capacity of the person 
whose will is said to have been dominated was 
temporarily or permanently affected by reason of 
age, illneBs, or mental or bodily distress. But the 
burden is still on the party asserting undue iofiu* 
enoe. Mere physical infirmity does not necessarily 
carry with It mental Incapacity '.AIR 1924 P C 
€0. Bel. on : AIR 1933 Bang 90 ; A I R 1930 
Cal 690 and AIR 1995 Nag 211, Be/. 

[P 892 C 2 ; P 398 0 1) 

(c) Custom—Evidence of—Decided cases are 
:good evidence to ettablish custom. 

The value as evidence of indloial decisions 
recognising oustom has been recognised and It is 
the most satisfactory evidence that a party can 
produce. Of course such decisions do not operate 
as res judicata nnless they bind the parties other- 
wise, and the evidence created by them is capable 
rebuttal, but their relevancy ae evidence is 
ondoubted ( 20 All 666 ; 3? Cal 879 : A I B 1980 
Nag 886 and AIR 1916 P C 81, Bel. on. 

[P 894 0 1] 


(d) Hindu Law —Jains—Widow takes abso¬ 
lute estate. 

The widow takes an absolute estate among 
Jains in general and not merely in some parti¬ 
cular sub-sects -.AIR 1930 Nag 225 and AIR 
1925 Nag 174, Rel. on. [P 394 0 2] 

D. T. Mangalmoorti — for Appellant. 

R. N. Padhye — for Respondent 1. 

Judgment. — One Gopalsao who owned 
the house now in dispute, died leaving a 
widow Bayabai and the plaintiff Tulsiram 
who is the son of a predeceased daughter. 
Bayabai died on 23rd March 1929 and so, 
according to plaintiff, he succeeded. He 
used to let out the house to tenants and 
they used to pay him rent, but in August 
1931 they refused to pay him any more 
rent and said that the defendant Panebam- 
sao was the owner and that they would 
pay the rent to him. The plaintiff there, 
fore sues for a declaration and in the 
alternative, in the event of it being found 
that he was out of possession, for posses¬ 
sion. The defendant Panchamsao claims 
through Bayabai. It is admitted by both 
sides that Bayabai executed a sale deed in 
favour of the defendant on 25th February 
1929. The defendant's case is that Bayabai 
was a Digamhari Jain and that among 
them a widow obtains an absolute estate 
and not merely the limited estate which 
she obtains under the ordinary Hindu law. 
This, he said, was the law applicable to 
all Digamhari Jains, and in the alternative 
he pleaded that “the Jains of this part 
have been following that custom”. The 
plaintiff's case as regards the custom is 
that the widow of a Digamhari Jain is in 
the same position as any other Hindu 
widow and gets only a life.estate. As 
regards the sale deed he made the follow, 
ing plea : 

It is denied that the deceased Bayabai sold the 
house to the defendant for Rupees 8000 on 26th 
Pobruary 1929. She was a very old and feeble 
woman and lived with the defendant till her 
death. She was under the ioflueDce of the defen¬ 
dant and the sale deed dated 25th February 1929 
has been fraudulently obtained from her without 
any consideration. The defendant does not get any 
title by the sale deed. 

On these pleadings a composite issue 
was framed in these terms: 

Whether Bayabai sold the bouse In suit to the 
defendant on 96th February 1929 for a considera¬ 
tion of Rs. 3000 ? Was it a genuine transaction 
or was it a fraudolent transaction and was it 
effected under circumstances of undue influence? 

There can be little doubt that the plead, 
ings and the issue are both irregular, to 
pat it at its mildest. Their Lordships of 
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the Privy Council have condemned this 
sort of pleading in the strongest terms in 
39 Bom 441^ at p. 467 and since the 
slovenly manner in which cases of this kind 
are pleaded and conducted in this province 
has in no way changed for the better since 
those observations were made, we venture 
to reproduce their Lordships’ remarks at 
length: 

Under the contract law of India, as well as by 
ordinary principles, coercion, undue influence, 
fraud and misrepresentation are all separate and 
separable categories in law. It is true that they 
may overlap or may be combined. But in the pres¬ 
ent case it is impossible to discover what ground 
or grounds are really taken up. There is a well- 
known rule of pleading expressed in the frequently 
quoted language of Lord Selborne, [see (1880) 6 A C 
685^ at p. 697] that ‘With regard to fraud, if there 
be any principle which is perfectly well settled, it 
is that general allegations, however strong may 
be the words in which they are stated, are insuffi¬ 
cient even to amount to an averment of fraud of 
iwhich any Court ought to take notice.’ 

The law of India is in no way different from 
this, and it has been decided over and over again 
e. g, in 15 Cal 633=15 I A 119.3 It is. in their 
Lordships’ opinion, much to be regretted that the 
rule is not more strictly observed, and their Lord¬ 
ships are of opinion that in the present case much 
confusion and contention have been caused, toge¬ 
ther with much expenses to the parties in conse¬ 
quence of its neglect. No definite issue upon any 
one of the well-known categories of attack was 
settled for trial, the only issue on the subject 
being — whether plaintiff 4 is a validly adopted 
eon of Baba Maharaj. From time to time, in the 
course of this case, it is clear that specific plead- 
ings in Indian procedure have been abandoned 
altogether. In short, several of the careful pres¬ 
criptions of the law and of the Legislature, all of 
which were intended to bring litigation within 
definite compass and to make articulate and clear 
the points of difference between the parties, have 
been lost sight of. 

We find ourselves in a similar diflBculty 
in this case. It is difficult to understand 
exactly what the ground of attack was, bat 
the fault, we observe, does not lie wholly 
on one side. It was open to the defendant 
to attack these pleas on the ground of 
vagueness and to ask for further and 
better particulars of the averments made. 
Since he did not do so and has himself led 
evidence on this confused issue, we can 
only conclude that the parties knew what 
they were really fighting about and did not 
find themselves as embarrassed as we find 

1. Bal Gangadhar Tllak v. Shrinivas Pandit, 

(1916) 2 A I R P 0 7=29 I 0 639=39 Bom 

441 =42 I A 136 (P 0). 

2. Wallingford v. Mutual Society, (1880) SAC 

686=60 L J Q B 49=43 L T 268=29 W R 

81. 

3. Quega Narain Gupta v. Tiluckram Chow- 

dhary, (1888) 16 Cal 633=15 I A 119=6 Bar 

168 (P C). 
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ourselves here. Therefore in the language 
of their Lordships in the case just cited, 
we are ‘unwilling, confused though the 
charges bo, to dismiss this part of the case 
on such ground." Whatever else these 
pleadings may have meant, the parties at 
any rate appear to have understood them 
as containing an averment of undue infiu. 
ence and, as we have shown, that is one of 
the points brought out in issue 3 even 
though it has been coupled there, as it was 
in the pleadings, with allegations of fraud. 
The only particulars given in the pleadings 
are that Bayabai "was a very old and fee¬ 
ble woman and lived with the defendant 
till her death" and that there was no 
consideration. The first Court found in the 
plaintiff’s favour, but the lower Appellate 
Court held that undue influence has not 
been proved. 

It is not denied that questions of undue 
influence are ordinarily one of fact, but it 
was urged that in this case the burden was 
wrongly placed and we were referred to 
S. 16, Contract Act and to A I R 1933 
Rang 90,^ AIR 1930 Cal 590® and AIR 
1925 Nag 211.® It was argued that under 
S. 16 (2) (b) it must be assumed that the 
defendant was in a position to dominate 
Bayabai's will because of her age and that 
since there was no consideration, the bar¬ 
gain is, on the face of it, unconscionable, 
and that therefore the burden lies on the 
plaintiff and not on the defendant as the 
lower Appellate Court holds. S. 16 has 
been analysed by their Lordships of the 
Privy Council in 3 Pat 279.’’ As they point 
out the first thing which has to be estab- 
lisbed (and the burden is on the person 
asserting it), that the relation subsisting 
between the parties was such that one ofi 
them was in a position to dominate the 
will of the other. It is only when that 
has been established that the second ques-! 
tion arises, namely whether he used that 
position in order to obtain an unfair advsn-i 
tage over the other. One of the ways ini 
which the first point can be established is 
by showing that the mental capacity of the 
person whose will is said to have been 
dominated was temporarily or permanently'. 

4. Mauog AuDg Bwin v. Maung Than Gyaung- 

(1933) 20 A I R Rang 90=144 I 0 673. 

5. Ramesh Chandra v. Gharu Chandra, (1980) 17 

A I R Cal 690=129 I C 622=34 C W N 446. 

6 . Ghasi v. Gangabisan, (1926) 12 A I R Fag 

211=83 10 239. 

7. Baghnnath Prasad v. Sarju Prasad, (1924) 11 

A I R P 0 60=82 I 0 817=3 Pat y79=61IA 

101 (P C). 
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affected by reason of age, illness, or mental 
or bodily distress. But the burden is still 
on the party asserting undue influence. In 
the present case the lower Appellate Court 
holds that that burden has not been dis¬ 
charged. It is to be observed that even the 
pleadings do not allege that Bayabai’smen. 
tal capacity had been affected by reason of 
her age. The allegations stop short of that 
and merely state that she was an old and 
feeble woman. But that is not enough, for 
mere physical infirmity does not necessarily 
carry with it mental incapacity. The only 
evidence on the point is contained in a few 
short sentences of one witness, the plaintiff 
himself, and this is all he says : 

She was nearly 100 years old and bad got para¬ 
lysis lor two or three years before her death. I bad 
come to see her about a month before her death 
and at that time I had found her in Panchamsao’s 
house. At that time I bad asked her if she had 
done any transaction with respect to the property 
and she said that she had all the property with 
her. I asked her if she wanted any money and she 
said that she did not want any. ... I stopped in 
Katangi at that time for about 3 days. 8be died 
about 3 weeks after I went back. 

The defendant's evidence as D. W. 1 on 
which the learned counsel for the plaintiff, 
appellant has also relied, is to this effect : 

Bayabai was my cousin being my uncle's daugh¬ 
ter. . . . Before the sale she had borrowed Rs. 1000 
from me in small sums for her maintenance and 
this was deducted by me out of the consideration 
of the sale. Then Bayabai told me that she wished 
to pay Rs. 1200 to the Jain temple and asked me to 
pay that amoudt. Accordingly I paid Rs. 1200 to 
Ohudamansao of Qondla who is Paneb of tbeJain 
temple and this was on the day following the regis¬ 
tration of the sale deed. The remaining Rs. 800 
remained with me for meeting expenses of her 
Illness and her obsequies. She died on 24th March 
1929. I attended during her illness and performed 
her obsequies. .. Bayabai died in my house. 1 
had brought her to my house a month and half 
tefore her death. She bad to be bodily carried from 
her bouse. She had been ailing for about 2 years 
before her death. She had not got paralysis. She 
executed the sale deed after she had been brought 
by me to stay In my house. She was about 80 or 
90 years of age when she died. For about three 
years before her death, she had been borrowing 
money me. . . . Ohudamansao was present 
when the negotiations of sale took place. I bad 
called Ohudamansao from Oondia in order to 
induce Bayabai to sell the house to me. I had 
come to know of her intention to sellthe house 
and Marlidhax was also offering to purchase the 
house. But she had not accepted the offer- Then 
she proposed to make a gift to the temple and she 
told mo that 1 might buy the house and pay my- 
self the loans advanced to her and also pay the 
amount she had promised to the temple. 

Tho defffodaot's second witness is Cbu- 
damansao. He says : 

Panohamsao had paid Bs. 1300 before the Sub- 
Bagistrar and that was the amount whloh 1 had 


received. Bayabai said that she had borrowed 
Rs. 1000 from Panchamsao and that be should 
keep Rs. 800 more with him for performing her 
obsequies. Bayabai had been seen by me about 
two months before her death. At that time she 
was ailing. She was very old, may be 90 years of 
age. She had not lost her eyesight. 

D. W. 7 Jairamsingh is the country 
physician who is said to have attended 
Bayabai. He says : 

I knew Bayabai. She was under my treatment 
for 3 years before her death and she died about 
3J years ago. She was in her proper senses till 
about a month before her death and then her 
powers began to fail. She was not attacked with 
paralysis at any time. 

That is all the evidence that there is on 
the point. There is not a word in it to sug¬ 
gest mental incapacity. We do not say that 
there is nothing in it to suggest that the 
defendant was not in a position to dominate 
the old lady’s will, but /or the moment we 
are considering S. 16 (2) (b) on which the 
learned counsel for the plaintiff.appellant 
relies. What we find is that the special 
presumption which arises once mental in- 
capacity is established, cannot be applied 
here, and once that is accepted, it follows 
that the burden of proving that the defen. 
dant was in a position to dominate Bayabai’s 
will, remains with the plaintiff and that 
therefore the learned Judge of the lower Ap- 
pellate Court has committed no error of law 
in placing it upon him. The next question 
then is to consider whether the plaintiff, 
the burden being on him, has established 
that the defendant was in a position to 
dominate Bayabai’s will apart from the 
special assistance afforded by S. 16 (2) (b). 
This is of course a question of fact and 
though the first Court found in the plain, 
tiff’s favour, the lower Appellate Court has 
found against him and we find it difficult to 
see how we can interfere. There is mate¬ 
rial on which the learned trial Judge’s con¬ 
clusions can be based, but the matter is 
not BO overwhelmingly obvious as to justify 
interference with the judgment of the 
lower Appellate Court in second appeal, 
especially as the plaintiff has chosen to 
leave his allegations in such a vague and 
unsatisfactory state. Also there is evidence 
the other way. The fact that Chudamansao 
had to be brought in to persuade Bayabai 
to sell the property to the defendant rather 
than to another, suggests that the defen¬ 
dant was not in the dominating position 
which the plaintiff would have us believe. 
We are consequently powerless to interfere. 

The next question is about consideration. 
This again is a question of fact and though 
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the evidence is weak it is impossible to 
hold that there is none. So here again we 
are not in a position to interfere. A num. 
her of rulings were cited, such as 43 All 
525" and 34 All 455® which deal with 
pardanashin women and it was argued 
' that the same principles which were 
applied there, should be applied here. But 
this opens up an entirely new field which 
again was not pleaded. The underlying idea 
in that type of cases is that the Court 
must be fully satisfied that the lady in 
question really understood the nature of 
the deed she was executing with all its 
implications. There is nothing to suggest 
that Bayabai did not understand the 
nature of the transaction : in fact the very 
plea of undue influence implies that she 
did, and, as the lower Appellate Court 
holds on the evidence that she did, the 
matter is not open to question here. That 
brings us to the question of custom. What 
the defendant pleaded was that among 
Digambari Jains a widow obtains an 
absolute estate in her husband’s property. 
The oral evidence in the case is consistent 
with such a custom, but standing by itself 
it is not enough to establish it. The matter 
has however been considered in a number 
of decided cases and the custom upheld. 
,The value as evidence of judicial decisions 
^recognizing custom has repeatedly been 
[recognized, and in fact the Allahabad High 
Court says it is the most satisfactory evi¬ 
dence that a party can produce. See 10 All 
585’® and also 27 Cal 379“ and 27 N L R 
75“ at p. 92. Of course, such decisions do 
not operate as res judicata unless they bind 
the parties otherwise, and the evidence 
'created by them is capable of rebuttal, but 
their relevancy as evidence is undoubted. 
In fact their Lordships of the Privy Coun- 
cil state in 41 Mad 778“ at p. 785 that a 
point may be reached when a custom 
which has repeatedly been recognized can 
be regarded as part of the l aw : _ 

8. Kamawati v. Digbijai Singb, (1922) 9 A I R 

P 0 14=64 I 0 559=43 All 626=48 I A 381 

(P C). 

9. Sajjad Hussain v. Wazir All KbaQ» (1912) 34 

All 455=16 I G 197=16 0 C 271=39 I A 166 

(P C). 

10. Gutdayal Mai v. Jhaodu Mai, (1888) 10 All 

586=1888 AWN 242. 

11. Harnabh Pershad v. Mandil Dass, (1900) 27 

Oal 379. 

12. Trimbakdas y. Uathabai, (1930) 17 A I R Nag 

226=124 I C 609=27 N L R 76. 

13. Rama Rao v. Baja of Pittapur. (1918) 5 A I R 

■ P 0 81=47 I C 364=41 Mad 778=45 I A 
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When a custom or usage whether in regard to 
a tenure or a contracb oc a family right is repea* 
tedly brought to the notice of the Courts of a 
country, the Courts may hold that custom or 
usage to be introduced into the law without the 
necessity of proof in each individual case. 

The custom in question here was ela- 
borataly investigated in 27 N L R 75“ 
and all the case law on the point up bo 
that date was carefully analysed as well as 
a large body of evidence. It is true, that 
was a case of Swetambari Jains, but the 
learned Judicial Commissioners came to 
the conclusion that the custom set up by 
the defendants before them had been clear- 
ly established. That custom was that the! 
widow takes an absolute estate among 
Jains in general and not merely in some 
particular sub.sects. The evidence produced 
in that case was impressive. The leaders of 
the Digambari and the Swetambari sects 
respectively were both called. Both were 
graduates in law who had made a special 
study of the customs prevailing in their 
respective communities, and one of them 
was a practising solicitor in Bombay. The 
learned Judicial Commissioners considered 
them to be "absolutely disinterested." They 
both stated that this custom applied among 
all the various sub-sects of Jains. 78 I C 
461,’* where the custom was also upheld, 
was a case of Parwar Jains which both 
sides have admitted before us is the same 
as the Digambari sect. There is therefore 
ample material on which the findings of 
the Courts below can be based and on this 
point both the Courts are agreed. In fact 
the outstanding feature of this case is that 
there is no evidence in rebuttal of this 
custom. Wo are therefore constrained to 
hold that the custom pleaded has been 
proved. The appeal fails and is dismissed 
with costs. 

b.d./r.k. Appeal dismiss ed. 

14. Mfc. SaDo V. Puran Singh, (1926) 12 A I B Nag 
174=78 I 0 461. 
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good ground — Misappreciation of evidence 
unleaf it if flagrant though legal ground U not 
proper ground- No practical difference in appli¬ 
cation of thtf principle between Sa. 436 and 
437, Criminal P. C. 

It is both legal and proper for a Sessions Jndge 
or a District Magistrate to set aside an order of 
discharge on the ground of misapprehension of 
evidence. It is, strictly speaking, legal for a Ses¬ 
sions Judge ora District Magistrate to do so on 
the ground of misappreciation of evidence, but it 
is not proper to do so unless be is clearly of opinion 
that the misappreciation is so flagrant that in 
effect the order is perverse or manifestly unrea- 
oonable or foolish or prima facie incorrect. Where 
exactly to draw the line is a matter for the exer¬ 
cise of common sense. In the application of these 
principles there is no practical difference between 
8. 436 and S. 437, Criminal P. C.. Case law dis¬ 
cussed. [P 397 C 2, P 398 C 1] 

S. W. A. Eizvi and R. K. Rao — 

for Applicants. 

W. R. Puranik — for the Crown. 

Order of Reference 

Grner J.—This is a revision application 
against an order of the Sessions Judge, 
Raipur, passed under S. 436, Criminal P.C., 
directing further inquiry into the case of 
the four applicants, Sheoprasad, Dhoorji, 
Nur Mohammad and Mt. Punia, who had 
been challaned under Ss. 363, 366 and 376, 
I. P. 0., but were discharged by the Magis- 
trate after hearing all the prosecution evi. 
dence and examining them. Sheoprasad is 
a Marwari business man of some position, 
about 60^ years old, residing at Dhamtari. 
Dhoorji is a servant in his business and 
Nur Mohammad is his motor-driver. Mt. 
Punia, aged about 20, is a Gondin labourer, 
and the complainant (P. W. 1), whose age 
is probably 16 or 17, is a married girl, who 
was an acquaintance of Punia. 

The case brought against these accused 
is that on 2l8t June 1937, Punia enticed the 
complainant to accompany her to a village 
called Burid not far from Dhamtari. While 
they were going along, they were, it seems 
by pre-arrangement, overtaken by a motor 
oar in which the other accused were seated. 
The complainant was forcibly dragged into 
it and driven along for some miles, when 
she was taken out by Sheoprasad and led 
to a spot some distance from the road 
where she was raped by him. The girls 
were then taken back in the car and set 
down near the place where they had been 
picked up. Sheoprasad denied his presence 
altogether, and the others said that the 
girls were merely taken for a pleasnre drive 
at their own reqneet. Patras (P. W. 3) sap. 
ports complainant s story that she was 
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carried away unwillingly and implicates 
Sheoprasad, while Sher Singh (P. W. 4) 
also made a statement that he saw three 
men in the car. The complainant’s story 
however was not believed by the trial 
Court. The Sessions Judge has set aside the 
order of discharge on two grounds : first, 
that the proceedings of the lower Court in 
this case are vitiated by several irregulari. 
ties leading to the admission of illegal and 
inadmissible evidence resulting in wroog 
inferences; secondly, that the prosecution 
evidence has not been properly appreciated 
by the lower Court. 

It is contended for the applicants that 
the irregularities are either non-existent or 
of little importance, and that the apprecia¬ 
tion of evidence is not a ground for setting 
aside an order of discharge. Reliance is 
placed on 21 N L R 88,* for this latter 
proposition and also on a number of other 
cases including 18 N L J 90,49 All 879,® 
59 I C 193,* 31 Mad 133° and 67 Bom 
430.® This last case has been dissented from 
in a Full Bench ruling, 69 Bom 125.' This 
however was a case under S. 437, Crimi. 
nal P. C., although the same consideration 
may apply. 32 Mad 214® dissented from 31 
Mad 133°; see also 32 Mad 220." In 21 
N L R 88,* 31 Mad 133° was referred to 
with approval. S. 436 itself contains no 
restrictions on the power to order further 
inquiry, and it is possible that the reported 
ruling requires reconsideration. In view of 
the conflict of rulings the question is of 
some importance. J frame it as follows : 

Is it open for a Sessions Judge or a 
District Magistrate to set aside an order of 

discharge under S. 436, Criminal P. C., on 

*- - , 

1. Sbeocharan v. Emperor, (1926) 16 A I R Nal? 

117=90 I 0 386=96 Cr L J 1537=21 N L R 

88 . 

2. Nathu V. Emperor, (1936) 18 N L J 90 = 169 

I C 238=37 Or L J 89. 

3. Emperor v. Alam, (1927) 14 A I R All 804 = 

103 I 0 777 =28 Cr L J 601=49 All 879=26 
A L J 703. 

4. Biodeebri Dube v. Emperor, (1920) 7 A 1 R 
All 266=69 I 0 193=22 Cr L J 49=18 A L J 
1186. 

6. Laksbminarasappa v. M. Venkatappa, (1906) 

81 Mad 133=18 M D J 67=7 Cr L J 267. 

6. Parasbram Bblka ▼. Emperor, (1933) 20 A I R 

Bom 168 = 1933 Cr C 470 = 143 I C 289=34 
Cr L J 664=67 Bom 430=36 Bom L R 245. 

7. Ramchaodra Babajl v. Emperor, (1986) 22 

AIR Bom 137 = 1936 Cr 0 266 = 166 I C 
101 = 86 Cr L J 648=69 Bom 126=3? Bom 
Xi R 16 (F B) 

8. Venkata 8abba Reddl v. Ayyalu Beddi, (1909) 

82 Mad 314=8 I C 488=10 Cr L J 299. 

9. Nsrayaniwamj Naidn v. Emperor. (1909) 82 

Mad 330=11 0 338=19 M L J 167. 
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the ground of misappreoiation or misappre. 
hension of evidence, and is there any dif¬ 
ference in this respect between S. 436 and 
S. 437, Criminal P. C.?” 

I refer the case to my Lord the Chief 
Justice for constituting a Divisional Bench 
to dispose of this matter. 

OPINION 

Gruer J.—The question referred to us 
is as follows : 

Is it open for a Sessions Judge or a District 
Magistrate to set aside an order of discharge under 
S. 486, Criminal P. C. on the ground of misap- 
preciatioD or misapprehension of evidence, and is 
there any difference in this respect between S. 436 
and 8. 437, Criminal P. C. ? 

In deciding it we have had the advantage 
of careful arguments by the learned Advo- 
cate-General and by learned counsel for the 
applicants in revision. At the outset I think 
that the two words ‘misappreciation’ and 
‘misapprehension’ ought to be distinguished. 
According to the Oxford Dictionary, ‘to 
appreciate’ is to form an estimate of worth, 
quality, or amount, and ‘appreciation’ is 
the action of estimating or deliberate judg. 
ment. ‘Misappreciation* is the failure to 
appreciate rightly, and so applied to evi. 
dence would be the forming of a wrong 
estimate of its worth or quality. 'To mis¬ 
apprehend ’ on the other hand, is to mis¬ 
understand—apprehension being the action 
of grasping with the intellect. Thus it 
appears that ‘misapprehension’ implies a 
positive and demonstrable mistake or mis. 
understanding whereas misappreciation of 
evidence is more subjective and by no 
means so capable of logical demonstration. 
S. 436, Criminal F. C., must be read along 
with S. 435 which precedes it. S. 435 shows 
that the Sessions Judge or District Magis. 
trate has to satisfy himself as to the cor¬ 
rectness, legality or propriety of the order, 
etc. S. 436 says that on examining any 
record under S. 436 or otherwise he may 
direct further enquiry into the case of any 
person accused of an offence who has been 
discharged. This implies that he would do 
so if he found that the order was either 
incorrect, illegal or improper, but there is 
no provision in this Section laying down 
the principles by which he should arrive 
at that finding. So far as the Section itself 
goes it is legal for the Sessions Judge or 
the District Magistrate to come to the con. 
elusion that an order of discharge is inoor. 
rect or improper because the lower Court 
has misappreciated or misapprehended the 
evidence, and in this sense the first part of 
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the question would have to be answered in 
the affirmative. 

A procedure however which is not illegal 
may yet be improper or undesirable, and 
the question must be further examined 
from that point of view. Various tests have 
been laid down by the different High Courts 
for the guidance of District Magistrates or 
Sessions Judges in the exercise of the wide 
discretion given them by the Section. A 
large number of such rulings have been 
cited before us, and the great majority of 
them enjoin that an order of discharge 
should not be set aside unless it can be 
said to be perverse or manifestly unreason, 
able, or foolish, or prima facie incorrect, or 
if evidence has been overlooked or mis- 
interpreted. It also seems to be a generally 
accepted principle that where two views are 
possible from the evidence, the revising 
Court should not order further enquiry 
simply because it does not agree with the 
view taken by the trial Court. From these 
rulings it would follow that misapprehen. 
sion of evidence is a good practical reason 
for setting aside an order of discharge but 
mere misappreciation is not, when the re. 
vising Court means by that term simply 
that its appreciation differs from that of 
the lower Court, but where the misappre. 
ciation amounts to perversity or prima 
facie error or manifest unreasonableness, 
then it would justify interference. It may 
be said that this standard is defective as 
the revising Court may be tempted to cha. 
racterize misappreciation of evidence as 
perverse simply because it does not square 
with its own view. But Courts are surely 
trained to look to both sides of a question, 
and there is the safeguard that an order 
under S. 436 is itself open to revision by 
the High Court. Cases cited to us on behalf 
of the applicants in revision include 21 
N L K 88.^ 18 N L J 90,^ AIR 1929 Nag 
360^® and A I R 1930 Nag 108.“ From 
Allahabad, we have 9 All 62,^® 44 All 691»,. 
49 All 879,® while AIR 1934 All 944“. 
at page 946 upheld __ 

10. Bhaulal v. Kallu, (1929) 16 A I R Nag 960= 

1929 Cr 0 673=121 1 0 671=31 Or L J 279.: 

11. Bageshwar v. Emperor, (1930) 17 A I B Nag 

108=1930 Cr C 316=122 I 0 434=31 Or L J 

417. 

12. Queen*Empr€88v.Chotu,{1886) 9 All 62—188® 

AWN281(PB). 

13. Emperor v. Udai Baj Singh, (1922) 9 A J ® A 

429=71 1 0 528=24 Cr L J 176=44 All 691* 

14. Nazir Ahmad v. Emperor, (1934) 21 A I R All 

944=1934 Cr 0 1256=162 I 0 884=36 Or !> 

J 202. 
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;bbe doctrine of the Allahabad High Court that 
an order of discharge should be set aside very 
sparingly and only when it can be said either to 
be perverse or prima facie incorrect. 

Prom the Lahore High Court we have 
AIR 1933 Lah 561,^® whore the previous 
cases are reviewed, and 11 I C 132.^® For 
the views of the Calcutta High Court, 38 
C L J 206" and A I R 1929 Cal 755," 
may be referred to. The learned Advocate. 
General relies on 32 Mad 214® and 32 Mad 
220® and also on 69 Bom 125.^ He says 
that as 32 Mad 214® has dissented from 31 
Mad 133,® which was relied on in 21 N L R 
88,* therefore this Nagpur decision!should 
be reconsidered. In 32 Mad 214® the learn- 
ed Judges seem to be viewing the question 
from the restricted point of view of lega¬ 
lity or jurisdiction. Thus Munro J. con. 
eludes that the Sessions Judge had power 
to set aside the order of discharge, and 
Pinhey J. says that he had jurisdiction to 
toake the order. In 32 Mad 220® also, the 
ireasoning is that misappreciation of evi. 
dence is a ground for interference under 
Ss. 436 and 437 because there is nothing 
in the Sections themselves to suggest other, 
wise. I have accepted this point of view 
above with the proviso that it must be 
qualified in practice. If the Legislature had 
not intended that discretion under S. 436, 
Criminal P. C., should be cautiously exer. 
oised, it would have provided an appeal 
from an order of discharge so as to allow 
findings of fact to be freely interfered with. 

59 Bom 126’^ was a case under S. 437, 
Criminal P. C., but it was held that the 
jurisdiotioD of the Sessions Judge was sub. 
etantially the same in revision under these 
two Sections. It was also held that under 
S. 437, the Sessions Jndge in a proper case 
may set aside an order of discharge on the 
ground that he disagreed with the apprecia. 
tion of evidence by the Magistrate. To my 
mind the only appreciable difference in the 
attitude of a Magistrate holding an enquiry 
as committing Magistrate and one holding 
an enquiry as a preliminary to a trial before 
himself is that he might be justified in 

16. Diwan Blngh v. Emperor, (1988) 20 A I RLah 
661=1988 Or 0 819=144 I 0 881=84 Or L J 
786=84 P L B 719. 

16. Emperor v. KIro, (1911) 10 P B 1911 Or=ll 
I 0 189 = 24 P W B 1911 Or = 206 P L R 
1911. 

27. Abdul Batbid v. Momiai Sheikh, (1924) 11 
A 1 B Oal 229=76 I 0 481=86 0 L J 206= 
96 Of LJ 191. 

18. Sulav Ohandra Dai v. Prafolla Kmnar Boy 
< (1939) 16 A I B Oal 766=1999 Or 0 467=198 
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committing a case which if he were trying 
it himself might appear to him to be not 
strong enough to warrant him to charge 
the accused. The reason for this opinion is 
that when a case is committed it is heard 
in full by a new tribunal so that the com. 
mitting Magistrate has only to consider 
whether there is evidence to be weighed, 
whereas when the disposal of the case lies 
with himself he has himself to weigh the 
evidence and to consider whether a prima 
facie case warranting a charge has been 
made out. The distinction however is 
somewhat tenuous, and I do not think it is 
sufficient in degree to justify any practical 
difference in the standards according to 
which in these two cases an order of dis. 
charge should be upheld or upset. 

I agree with the following conditions set 
out in 21 N L R 88* which would justify 
a District Magistrate to direct further 
enquiry, viz. that the order of discharge is 
perverse or prima facie incorrect or foolish, 
or that the Magistrate has not dealt with 
the evidence. I consider that the last con¬ 
dition that the Magistrate has not record¬ 
ed sound reasons for the discharge—is too 
vague to be of real help. It would be 
better to say, as mentioned above, that the 
order is manifestly unreasonable. What are 

sound” reasons is difficult to determine, 
and the discharge might be quite proper 
although the reasons given by the Magis- 
trate for his action might not be very 
sound. Apart from this I should accept the 
rule of practice laid down in this case in 21 
N L R 88* which is in accordance with 
previous and subsequent cases of this same 
Court. In 4 N L R 166*® at page 167 it was 
pointed out that the settled practice of the 
Court, unless it is shown to be illegal, is 
the law of the Court. In 18 N L J 90® the 
ruling in 21 N L R 88* was not questioned, 
but the point before the Court was simply 
whether the finding of the lower Court 
on the evidence was perverse or not. It 
appears then that there is no fundamental 
difference amongst the various authori- 
ties. The apparent difference arises because 
most of them lay down practical rules for 
the working of the Sections while some of 
them confine themselves to the immediate 
implications of the Sections themselves. 

My answer to the reference wonld be as 
follows: (i) It is both legal and proper for 
a Sessions Judge or a District Magistrate 
to set aside an order of discharge on the 

19. Atmaimm ▼. KrUhna, (1906) 4 M L B 166. 
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[ground of misapprehension of evidence. 
I(ii). It is, strictly speaking, legal for a 
;SessioDS Judge or a District Magistrate to 
do so on the ground of misappreciation of 
Widence, but it is not proper to do so unless 
[he is clearly of opinion that the misappre- 
ciation is so flagrant that in effect the order 
is perverse or manifestly unreasonable or 
foolish or prima facie incorrect. Whore 
exactly to draw the line is a matter for the 
[exercise of common sense, (iii) In the appli- 
cation of these principles there is no practi. 
•cal difference between S. 436 and S. 437, 
Criminal Procedure Code. 

Niyogi J.—I agree and I wish to add 
what follows. In view of the fact that S. 
435, Criminal P. C., confers revisional and 
not appellate jurisdiction, there must be 
some restriction as to the manner in which 
the power in revision as opposed to that 
in appeal is to be used. The revision juris¬ 
diction is essentially one of general superin. 
tendence and it is therefore supervisory. In 
appeal, the opinion of the Appellate Court 
prevails because it is of a superior Court; 
it is not quite so in revision. The object of 
S. 435, Criminal P. C., is to prevent mis¬ 
carriage of justice and it gives power to 
the High Court, Sessions Judge or District 
Magistrate 

for the purpose of satisfying itself or himself as 
to the correctness, legality or propriety of any 
finding, sentence or order recorded or passed or as 
to the regularity of any proceedings of such inferior 
Court. 

The Section does not contemplate mere 
difference of opinion between the revisional 
authority and the inferior Courts but some¬ 
thing more : the finding, sentence, order or 
procedure of the inferior Court must be 
intrinsically erroneous or defective. The 
material words must therefore be construed 
in an objective sense, i. e. the error or 
defect must be capable of being demonstra- 
ted. Such defect or error may arise from 
mere perversity, misconception of law or 
fact, illegality or material irregularity in 
procedure or undue harshness or leniency. 
There is obvious difference between 'mis. 
apprehension’ and ‘misappreciation’. Mis. 
apprehension is misconception, i. e. to regard 
a thing as something different from what 
it is. Misappreciation is putting a wrong 
value on a thing. While the former.is capa- 
ble of objective demonstration the latter is 
not, because appreciation is mostly if not 
wholly, a subjective process. S. 436, Crimi. 
nal P. C., clearly covers a case of mis. 
apprehension of evidence but does not cover 
a case of bare misappreciation of evidence. 


If however a District Magistrate sets aside 
an order of discharge on the sole ground of 
misappreciation of evidence, his action can. 
not be treated as illegal. He has power to 
send for the record, examine it and set 
aside the order of discharge. The legality 
of an order does nob depend on the correct, 
ness of the reason given and therefore 
wrong reason cannot impair the legality of 
the order but only its propriety. 

I do not see any substantial difference 
between S. 436 and S, 437, Criminal P. C., 
so far as the question under consideration 
is concerned. Both have a common back, 
ground in S. 435, Criminal P. C. It is true 
that the Magistrate contemplated in S. 437 
is one who is competent to try the case 
and the one contemplated in S. 437 is not. 
It is this difference which accounts for the 
difference in the nature of the orders to be 
passed under those Sections. This however 
is not a factor which can influence the 
interpretation of the material words in 
S. 435, Criminal Procedure Code. 

B.d./b.K. Be/erence answered. 
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Niyogi J. 

Bamdulare — Plaintiff. 

V. 

Municipal Committee, Akola — 

Defendant. 

Civil Eevn. No. 398 of 1937, Decided on 
15th January 1938, from reference made 
by Judge, Small Cause Court, Akola, D/. 
29th June 1937. 

Provincial Small Cause Courts Act (1887), 
Scb. 2, Art. 19 - Main relief along with nature 
of suit should be looked into—Claim for refund 
of tax by Municipality and for declaring its 
action as illegal—Declaration held was subsi* 
diary relief—Suit held triable by Small Cause 
Court. 

If it appears from the nature of the suit as evi¬ 
denced by the prayer that the main relief a&ked 
for is one for a declaration, then Art. 19. Scb. 9, 
Provincial Small Cause Courts Act would com© 
into operation and preclude the suit from being 
tried by the Small Cause Court. [P 399 0 2J 

Where a person claimed refund of tax recovered 
by Municipal Committee with a declaration that 
the action of the Committee was illegal : 

Held that the declaration was a subbidlaty 
matter and that the suit was triable by SmaU 
Oauae Court : A I R 1932 Mad 226 and A I R 
1923 Mad 689. Bel. on; AIR 1937 Pal 26, Pot 
foil.; AIR 1929 Oudh 90 and 20 Bom 676, 
Ditiing. [P Si'S ^ 

Order. — This proceediug arises on a 
reference made by the Judge, Small Cause 
Court, Akola. Pandit Bamdulare * 
suit in the Court of the Second Class Sub- 
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ordioate Judge, Akola, against the Munici. 
pal Committee, Akola, on the allegation 
that the Municipal Committee’s action in 
compelling him to pay license fees of Rs. 
10 was ultra vires and illegal. Eis prayer 
was as follows : 

A decree lor Ri. 10 be passed against the defen¬ 
dant, in plaintiff’s favour, for refund of the sum 
realized from him by the defendant as said above, 
declaring that the action of the defendant in doing 
that being ultra vires and illegal. 

The Subordinate Judge returned the 
plaint for presentation to the proper Court 
holding that it was triable by the Court of 
Small Causes. That finding was maintained 
in Miscellaneous Civil Appeal No. 16 of 
1937 by the Third Additional District 
Judge, Akola, and the suit was re-presented 
in the Court of Small Causes, Akola. As 
the party concerned acquiesced in the deci¬ 
sion on the point of jurisdiction, I see in 
reality no ground for making this reference. 
But since it has been made and certain 
authorities have been mentioned in the 
reference, I am on perusal of them of opi. 
nioD that the Small Cause Court has juris, 
diction to try the suit. 4 Luck 235^ is not 
ad rem. In 20 Bom 675^ the suit was for a 
declaration of illegality of Surat Municipal 
tax and for damages on account of alleged 
illegal entry into the plaintiff’s house. As 
the suit was treated as being one mainly 
for a declaration it was rightly held not to 
come within the cognizance of the Small 
Cause Court in view of Art, 19, Sch. 2, Small 
Cause Courts Act. AIR 1937 Pat 25* 
does nob contain any discussion and cannot 
therefore he accepted as a safe guide. In 
46 Mad 80b* it was held that the suit, 
which was one for declaration coupled with 
a claim for consequential-damages was a 
suit of a Small Cause nature. The case, 
reported in A I R 1932 Mad 226,® is in 
point. In that suit, which was for reco- 
very of a certain amount of money alleged 
to have been unlawfully collected by the 
Taluk Board from the plaintiff by way of 
profession tax, it was held that the suit 
was one of small cause nature on the 


Ratan, (1929) le 

O W ^ ° 

3. Motabbai V. Burak Olky MunioipaUty, (1896] 

41 } i501D 070* 

9. Obakrttdbarpur Mtmiofpalifcy ▼. Murlidfaar 
(1987) 94 A 1 R Pal 98=166 I 0 748 

4. PreaJdenk of the Dlstrlck Board. Boukh Eanare 

T. Gopalakrlabna Bhatka, (1998) 10 A 1 S 
Mad 689=74 I 0 998=46 Mad 808 = 4 ( 
11 Ij J 196a 

8. Raman Obetkl v. Taluk Board of BivasaDKa 
(1989) 10 A 1 B Mad 996=189 I 0 690. 


ground that a money decree in such a suit 
does nob become a declaratory decree 
because the order of the Taluk Board has 
to be cleared away by way of declaration 
or because the judgment is prefaced by 
some sort of declaration. 

The question is really one of construction, 
of the plaint filed in the suit. If it appears- 
from the nature of the suit as evidenced by| 
the prayer that the main relief asked for isj 
one for a declaration, then Art. 19, Sch. 2,j 
to the Provincial Small Cause Courts ActI 
would come into operation and preclude 
the suit from being tried by the Small 
Cause Court. In this case the plaintiff 
asserts in the plaint that the recovery of 
the license fees from him was illegal. That! 
raises an issue upon the decision of which* 
would depend his right for refund of the; 
money recovered from him. The declara¬ 
tion that is asked for is only a subsidiary 
matter and not the main relief. In fact even! 
if the relief of declaration is struck out 
from the plaint the plaintiff will not lose; 
his right to get a decree for refund of the 
amount which was illegally recovered from; 
him, if his plea succeeds. That appears to 
be the test which ought to be applied in 
such a case as this. In my opinion the 
Small Cause Court has jurisdiction to try 
the suit. 

B.D./R.K. Reference answered. 
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Niyogi J. 

Ahaji Ganesh Sayankar — Applicant. 

V. 

Damodar and others — Non.applicants. 

Civil Revn. No. 681 of 1937, Decided on 
23rd February 1938, from order of District 
Judge, Wardha, D/. 23rd July 1937. 

Guardians and Wards Act (1890), Ss. 4 (2)- 
and 41 (3) —Guardian includes de facto guar¬ 
dian — On his reoaoval or discharge Court can 
direct him to deliver minor’s property. 

The definition of guardian is wide enough to 
include not only a natural guardian but even de 
facto guardian : A I It 1934 Bom 311, Bel. on. 

[P 400 0 1] 

On bis removal or discharge the Court has 
power under S. 41 (8) to require him to deliver 
the infant’s property : A 1 R 1919 Mad 189, 
Approved ; A I R 1934 Mad 902, Explained ; 
AIR 1929 All 597 and AIR 1925 All 277, 
Eiiling. [P 400 C 2] 

P. P. Deo — for Applicant. 

M, R. Indorkar — for Non..applicant. 

Order.—This is an application in revi- 
aioD against an order passed on 2drd July 
1987 by the District Judge, Wardha, in 
Guardian Case No. 1 of 1936. The lower 
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Court’s order is impeached on the ground 
that it had no jurisdiction to compel the 
applicant to deposit the value of the gold 
and silver ornaments and cash belonging 
to the minors. Reliance is placed on 51 All 
899^ and 47 All 313.^ They have no appli- 
cation as in this case the applicant was a 
party to the proceedings for the appoint¬ 
ment of a guardian. The applicant him- 
self admitted that the minors’ property 
remained with him as the custodian on 
behalf of the minors. He actually deposited 
Rs. 947-2.0 as the balance found due on 
accounts between him and the minors. In 
fact no question of jurisdiction so far arises 
in the case, as the applicant himself appeared 
through bis counsel and consented to depo- 
sit the price of ornaments instead of the 
ornaments themselves at certain specified 
rates. It is true that he did not consent to 
deposit the sum of Rs. 1286; but when the 
applicant himself filed the accounts through 
his counsel and deposited Rs. 947-2-0 and 
made a request that he might be allowed to 
deposit the price of ornaments, the plea 
comes with a bad grace from him that the 
Court had no jurisdiction to pass an opera, 
tive order based upon bis consent. In fact 
the lower Court simply accepted the appli. 
cant’s proposal and the applicant cannot be 
heard to complain here against his own 
conduct. 

Much vehement argument is addressed 
here to show that, notwithstanding the 
applicant’s consent, the lower Court had 
intrinsically no jurisdiction to pass an order 
such as it did. The ground is that the 
applicant was not amenable to the jurisdic. 
tion of the District Judge exercising his 
powers under the Guardians and Wards 
Act. That the applicant was a de facto 
guardian of the minors cannot be and is not 
denied. S. 4 (2), Guardians and Wards Act, 
defines “guardian” as a person having the 
care of the person of a minor or of his 
property or of both his person and property. 
The definition is wide enough as held in 
AIR 1934 Bom 311,® to include not only 
a natural guardian but even a de facto 
guardian. Under S. 41 (3), Guardians and 
Wards Act, th e Court can compel a guar. 

1. Chandrika Rai v. Srikanb Rai, (1929) 16 A I R 

All 597=117 I 0 98=61 All 899=1929 A L J 

798. 

2. Harbans Singh v. Rajinder Kuar, (1926) 12 

A I R All 277=86 I 0 1047=47 All 313=23 

A L J 28. 

3. Noshirwan v. Sharoehbanu, (1934) 21 A I R 

Bom 811=161 10 1037=58 Bom 724=86 

Bom L R 668. 


dian who has been discharged to deliver 
any property in his possession or control 
belonging to the ward and also to render 
any accounts in bis possession relating to 
the past or present property of the ward. 

Under S. 45 (l) (c) of that Act, if such a 
person fails to deliver any property or 
accounts in compliance with a requisition 
under S. 41 (3) of the Act, he is liable to 
penalty as provided in tha(i Section. In 36 
M L J 189* it was held that a de facto 
guardian is a guardian within the meaning 
of S. 4 (2), Guardians and Wards Act and 
that on his removal or discharge the Court 
has power under S. 41 (3) to require him 
to deliver the infant’s property to the guar, 
dian appointed under the Act. It is urged 
that this case was dissented from by the 
Madras High Court in a subsequent case 
reported in 47 M L J 655.® On a perusal 
of the case, it is clear that their Lordships 
in deciding the latter case distinguished 
the former case on the ground that the 
person who was in possession of two jewels 
claimed by the natural guardian had long 
ceased to be a de facto guardian. Their 
Lordships therefore simply distinguished 
the previous case but did not dissent from 
it. I am in respectful agreement with the 
view taken in 36 M L J 189* and I feel no 
doubt that the lower Court, both under the 
law and in view of the special circum¬ 
stances of the case noted already, had 
jurisdiction to call upon the applicant to 
deposit the minors’ property or its equiva¬ 
lent in Court. 

It however appears to me that, since the 
applicant has submitted what purports to 
be a complete account, it would be bard on 
him to be called upon to deposit such a 
large amount as Rs. 4700 (approximately). 
The object of the order under consideration 
is obviously to protect the minors’ pro¬ 
perty. That object can well be served by 
directing the applicant to furnish solvent 
security for payment of the amount in 
Court, if a scrutiny of the accounts filsd 
by him shows that the applicant is liable 
to do so. The lower Court will, while pro¬ 
ceeding with the case, take into considera- 
tion the observations made above, in 
passing any fresh order. This application is 
dismissed with costs. Pleader’s fees Rs. 10* 

D.S./b.k. Av vUcation dismissed. 

4. Sitha Bai v. Radha Bai, (1919) 6 A IR Mad 
189=611 0 286=36 M Ii J 189. _ 

6. Koppammal T. Muniappa Ohetti, (1924) 
AIR Mad 902=82 1 0 488=47 M L J 666. 
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Mt. Sitabai, wlo Ratiram Powar — 

Plaintiff —Appellant. 

V, 

Hari and others — Defendants — 

Respondents. 

Second Appeal No. 540.A of 1934, Deci. 
ded on 29th October 1937, from appellate 
decree of Addl. Dist. Judge, Bhandara, D/. 
11th September 1934. 

(a) Ref judicata — Debts incurred by widow 
of deceased—Creditor obtaining decree and 
attaching deceased's property — Suit by rever< 
aioner claiming release of property from 
attachment on ground that debt being without 
legal necessity was not binding on his rever¬ 
sionary interest and because he was owner in 
pursuance of gift by widow—Issue as to legal 
necessity raised and decided against plaintiff— 
Property sold — Subsequent suit by him that 
sale If not binding on his reversionary interest 
if barred by res judicata. 

If it is possible to treat the entire cause of action 
upon which the later suit is founded as divisible 
and if in the earlier suit one of the component 
parts of the cause of action was relied on, then the 
previous decision will stand as a bar to the extent 
of the matter involved in the earlier suit A I It 
1935 Cal 792, Bel. on. [p 405 C 1] 

A widow of a deceased incurred some debts and 
the creditor obtained a decree and attached de¬ 
ceased's property. A suit was instituted by rever¬ 
sioner claiming release of the property from 
attachment on the ground firstly because the debts 
being without legal necessity were not binding on 
'his reversionary interest and secondly because he 
had become owner of the property In pursuance of 
a gift in his favour by the widow. Thus the suit 
was a composite suit by the plaintiff claiming 
release in both capacities, one as reversioner and 
another as donee. The issue as to legal necessity 
was decided against the plaintiff and the suit was 
dismiss^. The property was sold. Subeequently 
the pleiDwn brought a suit for declaration that 
the sale was not binding on bis reversionary inte* 
rest as the debts were without legal necessity: 

Held that the suit was barred by res judicata, 

CP 404 0 2 ; P 405 0 1] 

(b) Hindu law - Widow - DebU by widow 
without legal neceffity - Creditor obtaining 
decree and attaching property — Reversioner 
may sue for declaration that these acU do not 
bind his reversionary interest. 

A reversioner Is entitled to oballenge the un- 
authorized acta of the widow. To Incur a debt with- 
out legal neMssity for the same is an unauthorized 
act of the widow and if a creditor sues for such a 
debt and obtains a decree and attaches the property 
In the bands of the widow, a cautious reversioner 

may sue for adeolaratlon that thaMaots do not bind 

the reversionary Interest. A reversioner cannot sne 
for a mere deolaratlon that be Is a reversioner, but 
when a cloud is oast on bis title and when he 
■apprehends danger tohis Interest, there leno reason 
why ha should not seek a deolaratlon that a parti* 
•onlar aot of the widow Is unauthorized so £r as 
1988 N/fil & 52 


the reversionary interest is concerned : A I R 
Nag 100. Bel. on, [P 405 0 1 2 ] 

jc) Re. judieete-Point no, properly relied 
by pla'nt — Parlies choosing to join issue upon 
It — Uecision on it is res judicata. 

\yhere a point is not properly raised by the 
plaint but both parties have without protestchosen 
to join issue upon that point, the decision on that 
point would operate as res judicata between the 
parties \ A I R 1932 P C 50 and AIR 1924 P O 

^ ^ ^ ^ and AIR 1932 

f U 161, DisUng, rp 4 o«; n ni 

^(d) Civil P C. (1908). S. 11-Causes of 

action may be different in both suits* 

Section 11 does not require that the causes of 
action in both the suits should be the same for the 
application of the rule of res judicata. The causes 
of action may be different or the subject-matter 
may be different, but if the issue involved in both 
the cases is the same and if it was directly and 
substantially in issue in the former case between 
the same parties or between parties under whom 
they or any of them claim, litigating under the same 
title, the decision of such an issue in the former 
case will operate as ros judicata provided the other 
conditions laid down in S. 11 are satisfied. 

_ „ T, , 406 C 1] 

R. N. Padhye —for Appellant. 

M. E. Bobde and V. V. Kelkar — 

for Respondents 1 to 4. 

Judgment. The ixialik tnakbuza fields 
in dispute are situate at mau^a Mundepar 
and belonged to one Jangli. He died in 
1915 leaving behind him two widows, Mt 
Turja and Mt. Wadja. Mt. Turja had a 
daughter Rama who was married to one 
Oanpat Powar. Mt. Rama however pre¬ 
deceased Jangli. Plaintiff is the daughter of 
Jangli from Wadja. Mt. Turja executed a 
sale deed in favour of her son-in-law Gan. 
pat Powar on 18bh April 1921 and plaintiff 
got it declared as not binding on her by a 
decree obtained by her in Civil Suit No. 
234 of 1927. Mt. Turja is alleged to have 
incurred some debt under a bond dated 
11th October 1927 (Ex. D.2) from another 
Ganpat. This Ganpat instituted a suit for 
recovery of the debt due and obtained a 
decree in Civil Suit No. 1738 of 1928. In 
execution of this decree he attached the 
fields in dispute on 38th May 1929. On 
25th May 1929, Turja and Wadja executed 
a gift deed in favour of the plaintiff in res- 
pect of the fields attached. The plaintiff 
being armed with the gift deed in her 
favour, instituted Civil Suit No. 100 of 
1929 claiming release of the fields gifted to 
her on the ground that she was the next 
reversioner to the estate of the deceased 
Jangli after his widows, but the latter 
relinquished the estate in her favour with 
the result that she became the owner 
thereof. She also stated that the debt 
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incurred by Turja for which the creditor 
had obtained a decree was not incurred, 
but if proved to be incurred, there was bo 
legal necessity, and the same was not bind, 
ing on the estate of Jangli of which the 
plaintiff had become the owner by virtue 
of the gift deed executed in her favour by 
the widows of Jangli. Plaintiff having 
raised the issue of want of legal necessity 
for the debt for satisfaction of which the 
decree-holder had attached the property 
and wanted to sell it, the Court invest!, 
gated it and came to the conclusion that 
the debt was incurred for legal necessity 
and was binding on the estate of Jangli 
and the property in suit could be attached 
for satisfaction of the same. The Court 
further held that the gift deed having been 
executed after the attachment was void as 
against the same. As a result of the find¬ 
ings arrived at, the Court dismissed the 
plaintiff's suit. The property was there, 
after sold and purchased by one Sonu on 
14th November 1929. 

Plaintiff thereafter instituted the pre. 
sent suit for a declaration that the sale 
was not binding on her reversionary inte. 
rest, as the debt in satisfaction of which 
the property was attached and sold was 
not incurred for legal necessity. The decree- 
holder who attached the property and 
brought it to sale and the widow who had 
incurred the debt and the legal represents, 
tives of the auction.purchaser were joined 
as defendants in the case. The main de- 
fence on behalf of the contesting defendants 
was that it was decided in Civil cSuit 
No. 100 of 1929 that the debt incurred by 
Mt. Turja from Ganpat was for legal neces. 
sity and binding on the estate of Jangli 
and that in view of that decision plaintiff 
could not maintain the present suit for the 
same declaration. On behalf of the plain, 
tiff it was contended that the decision in 
the previous suit was not res judicata as the 
decision on the point was not necessary 
for the proper adjudication of the previous 
suit and the plaintiff is now litigating 
under a different title. The trial Court 
decreed the claim. The lower Appellate 
Court came to the conclusion that the deci. 
aion in the previous suit operated as res 
judicata and the plaintiff's suit for a decla¬ 
ration that the debt was not incurred for 
legal necessity and consequently the auo- 
tion-sale is not binding on her is not 
tenable. Plaintiff's suit having thus been 
dismissed, she has preferred this second 
Appeal. The only point urged before us is 
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one of res judicata. The appellant contends 
that the decision in the former suit ought 
not to operate as res judicata for the fol. 
low-ing reasons : (l) though the present 
plaintiff had instituted the former suit 
against the decree-holder who had attached 
the property and the widow who had 
incurred the debt, and though the question 
of legal necessity was raised and the fact 
that the plaintiff was the next reversioner 
mentioned, the said suit was instituted on 
the basis of a gift deed executed in her 
favour by the widows and was for a decla. 
ration claiming release of the property 
from attachment on the basis of the gift 
deed. In fact the former suit was instituted 
by the plaintiff as owner and not in her 
capacity as reversioner, while the present 
suit is by plaintiff as a reversioner for a 
declaration that the sale held for satisfac¬ 
tion of the debt which was also challenged 
in the former litigation, is not binding for 
want of legal necessity. The plaintiff in the 
present suit is not thus litigating under 
the same title as in the former suit; (2)' 
the issue regarding legal necessity though 
raised and decided against the plaintiff in 
the former suit was not necessary to be 
decided in the former suit and the mere 
fact that the Court decided it, will not 
make it operate as res judicata in the pre. 
sent case. It could not be said to be directly 
and substantially in issue in the former 
litigation ; (3) there is no identity of causes 
of action. The cause of action in the former 
suit was quite distinct from the cause of 
action in the present suit. There was no 
alienation when the former suit was 
instituted. 

In order to understand the contentions 
of the appellant properly, we must look to 
the pleadings in the former litigation and 
the decision therein. The decision in the 
former case is filed in this case as Ex. P-l. 
but the pleadings are not on record. We 
are however informed that the record of 
the former litigation was before the lower 
Courts and the same is also placed before 
us for perusal. The proper procedure how¬ 
ever for the parties was to place the plead- 
ings of the former litigation as exhibits m 
this case to complete the record of this 
case and to enable the Courts to appreciate 
the dispute properly but as this was not 
insisted upon in the lower Courts, we use 
the record of the previous litigation for the 
purpose of deciding the point of res judicata 
urged before us. The plaint in the former 
litigation is an important document and we 
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think it necessary to re-produce the mate¬ 
rial portions thereof for the proper decision 
of the contentions raised before us. 

In the Court of the First Sub-Judge, Second 
Class at Gondia. 

Civil Suit No. 100 of 1929. 

1. Mt. Sitabai, w/o Ratiram Patil Powar, aged 
20 years, by occupation a Malguzar, resident of 
Sitapar, Patgana Tiroda, Tahsil Gondia, District 
Bhandara—Plaintiff. 

7. 

1. Ganpat s/o (not known), by caste a Brahmin, 
aged 35 years, by occupation a Malguzar, resident 
of Lawesut Pargana, Tahsil and District Bhan¬ 
dara. 2. Mt. Turjabai w/o Jangli Patil, Powar, 
aged 50 years, by occupation a cultivator, resident 
of Mundipar, Pargana Tiroda, Tahsil Gondia — 

Defendants. 

(Claim for declaration, value Us. 2700.) 

The plaintiff begs to submit as below : 

1. The plaintiff and defendants reside within 
the local limits of the jurisdiction of this Court 
and the subject-matter of the suit is situate within 
the jurisdiction of this Court. Hence the suit is 
filed in this Court. 

2. Defendant 1 obtained a money decree for 
Rs. 437.8-0 against defendant 2 on 26th February 
1929 in Case No. 1738 of 1926 in the Court of the 
Judge of Small Causes at Bhandara. Defendant 1, 
In execution of the said decree has (attached) the 
plaintiff’s father’s ancestral property situate at 
Manza Mundipar, Pargana Tiroda, Tahsil Gondia, 
insisting of malik makbuza lands mentioned 
herein below : 

• • • • 

8. The attached land forms part of the ancestral 
property of the plaintiff's father Jangli, s/o Tanba 
Powar. Two widows of the plaintiff’s father Jangli, 
viz. Mt. Turja and Mt. Balja, are alive. Defendant 
2 is the step-mother of the plaintiff. The plaintiff 
is the only Issue of her father and she is the sole 
heir of her father Jangli, 

1. The plaintiff has filed a Suit No. 234 of 1927 
in the Court of the First Sub-Judge, Second Class, 
at Gondia, against defendant 2 and plaintiff’s real 
mother Mt. Balja, wives of Jangli Powar for an 
injuDotloD restraining (them) from disposing the 
ancestral property of the plaintiff’s father Jangli. 
The same is pending and Is fixed for 26th Septem- 
bet 1929 for evidence. 

6. During the pendency of the above Suit No. 
284 of 1927, defendant 2 and plaintiff’s mother 
Mt. Balja relinquiBbed their rights and executed a 
registered gift deed In favour of the plaintiff In 
respect of the following lands and put the pUintlff 
in immediate possession thereof. 

• • • • 

» touse—one kotha having a tiled roof 
together with doors, door-panels, eto. 

• • • . 

6. The plaintiff does not know whether defen¬ 
dant 2 borrowed the debt from defendant 1. Defen¬ 
dant 2 had no legal necessity for Inonrring the 
debt. At the time of his death, the plaintiff's 
father Jangli bad mnoh wealth with him and was 
not at all indebted. Defendant 2 alone cannot 
inou the debt, and even though it it Is proved 
that she borrowed a debt from defendant 1, it was 
not inourted for the benefit of the setate and was 
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not applied for that purpose. The land attached in 
defendant I’s decree is not therefore liable to 
attachment and sale. The plaintiff therefore sues 
for a declaration to this effect. 

7. The cause of action accrued on 24th May 
1929. 

• • • • 

8. The value of the claim for purposes of juris- 
diction and court-fee is Bs. 2700. 

9. * • • • 

10. Prayer : 

Plaintiff prays as follows: (a) It be declared that 
the malik makbuza lands described in para. 2, 
above, attached by defendant 1 in execution of the 
decree in Case No. 1738 of 1928 are not liable to 
attachment and sale, (b) Defendants be directed to 
pay costs of the suit to the plaintiff. Any other 
relief deemed proper by the Court be granted and 
a decree be passed as above. 

The defence in the case was that the debt 
incurred by Turja was incurred for legal 
necessity and is binding on the estate of 
Jangli. The mere fact that plaintiff has 
taken a gift deed from the widows does not 
relieve Jangli’s estate from the liability to 
pay the debt incurred by the senior widow 
for legal necessity. Jangli’s estate was thus 
rightly attached and cannot be released on 
the basis of the gift deed. It was further 
pointed out that the gift deed was executed 
after the attachment and in the alternative 
it was pleaded that in any event even if 
legal necessity is not proved, the creditor 
was entitled to attach the life-interest of 
the widow in the property and it having 
been attached before the gift deed, the gift 
is not operative against the attachment. It 
will thus be seen that the plaintiff in the 
former litigation claimed release of the 
property from attachment on two grounds, 
viz. (l) that the debt in dispute was not for 
legal necessity and as such not binding on 
the estate of Jangli to which the plaintiff 
was the only reversioner and (2) that the 
plaintiff having obtained the property by 
gift was the owner thereof. What the plain¬ 
tiff sought in the former case was a declara. 
tion that the attachment of Jangli’s estate 
for the debt incurred by Mt. Turja which 
was not binding on the estate was void and 
the property was liable to be released from 
attachment. Ex. D-1, the judgment in the 
former case, shows that the Court which 
tried the case decided the issue of legal 
necessity of the debt in these words: 

It was borrowed for agriouUural purposes and 
to pay off debts and to fight out litigations. She 
had an aathority to borrow. There does not seem 
to be any express aothority from a junior widow 
but a long course of consistent oonduot and no 
voice of protest from the junior widow establishes 
It. The &bti are binding npon Jangli’s estate. 
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After-finding that the gift deed was duly 
executed and attested and after holding 
that it was executed after the attachment, 
the Court ends the judgment by saying she 
(the plaintiff) must pay all true debts 
existing in the form of decree or otherwise 
on the date of the gift-deed. She is not 
bound by the debts that Turja might incur 
after the gift deed. This debt is therefore 
binding on the plaintiff if she takes the 
whole estate. As a result of the findings 
arrived at the plaintiff’s suit was dis¬ 
missed with costs. 

The first contention urged by the appel¬ 
lant is that the plaintiff in the present suit 
is not litigating under the same title under 
which she litigated the former suit. The 
former suit was filed by her as owner of 
the property claiming a release from 
attachment, while the present suit is filed 
by her as a reversioner claiming that the 
alienation is not binding on her. We have 
reproduced the plaint in the former case in 
particular para. 6 above to show in what 
capacity the plaintiff was litigating the 
former suit. The plaintiff in the former suit 
mentioned that she was the only next 
reversioner and that the debt, if proved to 
be incurred by Mt. Turja, was not binding 
on the estate of Jangli for want of legal 
necessity. The property of Jangli was 
attached for satisfaction of this debt and 
the plaintiff apprehending that her rever- 
sionary interest will be affected by the 
attachment, claimed release of the property 
on the ground that the debt is of a nature 
which is not binding on her as a rever¬ 
sioner. No doubt by the time the suit was 
instituted she bad armed herself with, a 
gift deed from the widows which will efface 
the widow's life-interest in the property 
also. The plaintiff’s claim to be the owner 
of the property thus consisted of her rever¬ 
sionary interest plus the life-estate of the 
widows which she obtained by the gift 
deed and it is this ownership on the basis 
of which she claimed the release of the 
property from attachment. Had the plain, 
tiff laid claim only to the life-interest of 
the widows by virtue of the gift deed and 
had she intended the release of that inte- 
rest only, it was not necessary for her to 
allege that the debt was not for legal neces¬ 
sity and binding on the estate of Jangli to 
which she laid claim as reversioner. 

It is argued that the mere fact that a 
widow borrows a debt or the mere fact 
that property is attached by a creditor of 
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the widow, does not give the reversioner a 
cause of action for suit and 13 Lah 524‘ is 
relied on. In a recent Bombay case reported 
in 60 Bom 311,^ which we had an occasion 
to follow in another case, their Lordships 
of the Bombay High Court have clearly 
pointed out that an alienation for want of 
legal necessity and a debt for want of legal 
necessity stand on the same footing. If the 
debt is incurred by the widow for legal 
necessity, the estate is bound to pay it and 
the reversioners cannot escape the liability. 
It is quite clear to us that the plaintiff in 
the former suit claimed release of the pro¬ 
perty and wanted a declaration that the 
estate of Jangli was not liable for the debt. 
Her claim for this declaration failed as it 
was found that the debt was for legal 
necessity. Her suit claiming the release of 
the life-interest of the widow failed as the 
Court came to the conclusion that the gift 
deed was executed after the attachment 
and even if it had been before the attach- 
ment but after the incurring of the debt, 
she took the gift subject to the liability of 
the donor. We are of the opinion that it 
was a composite suit by the plaintiff claim, 
ing release in both capacities and that it 
failed entirely. It is the plaintiff in the 
former case who began the litigation with 
allegations of want of legal necessity for 
the debt. An express issue was raised and 
the Court with a view to decide what 
relief should be granted to the plaintiff, 
investigated into it and found it against the 
plaintiff. Having lost that suit, plaintiff is 
agitating the same question in the present 
litigation by putting on a garb of a mere 
reversioner as distinct from ownership in 
the former litigation. Her reversionary cha¬ 
racter as plaintiff was fully stated by the 
plaintiff in the former suit in para. 6 and 
it is on that ground that she claimed 
release of the property of Jangli from an 
attachment for a debt which was not bind¬ 
ing on that estate. 

The plaintiff cannot be allowed to urge 
that her present suit is in a different 
capacity. The mere fact that to her oapa- 
city as reversioner in which she litiga¬ 
ted in the former suit, she added another 
capacity as a donee under the gift deed so 
far as the life-estate of the widow was 
concerned, does not change the nature of 

1. Natha v. Gauesha Singh, (1982) 19 A I R Lah 

179=136 I 0 266=13 Lah 624=33 P L E 46. 

2. Dhondu Yeshwant v. Mishrilal Surajinal, 

(1936) 23 A I R Bom 69= 160 I 0 1046 = 60 

Bom 811=38 Bom L R 6 (F B). 
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the suit. Not only her suit as a donee fail¬ 
ed but her suit claiming the release of the 
property on the ground that the debt was 
not binding on Jangli’s estate also failed. 
In A I E 1935 Cal 792^ at p. 797 it is laid 
down that if it is possible to treat the 
entire cause of action upon which the later 
suit is founded as divisible, and if in the 
earlier suit one of the component parts of 
the cause of action was relied on, then the 
previous decision will stand as a bar to the 
extent of the matter involved in the earlier 
suit. Applying the principle of this rule to 
the present case, the same result can be 
^arrived at and the rule of res judicata 
'applies. 

It is next argued that a mere incurring 
of a debt by a widow or passing of a decree 
against the widow, or attachment of the 
property held by the widow representing 
the estate, does not give the reversioner 
a cause*of action to sue for a declaration 
that the reversionary interest is not bound 
by any of such acts and the mere fact that 
the plaintifif in the former suit referred 
to her reversionary character or alleged 
that the debt was not for legal necessity 
did not mean that she was suing as a rever. 
sioner in the former case, and that the 
issue about legal necessity did not directly 
and substantially arise in the case. We 
have explained that the plaintiff’s owner, 
ship of the property as claimed in the for- 
mer suit was a combination of reversionary 
interest plus the life.estate which she ob. 
tained by the gift deed. The debt incurred 
by the widow, the decree obtained by the 
creditor against the widow and the subse. 
Quent attachment had cast a cloud on that 
title and plaintiff claimed a declaration 
of her rights and sought removal of the 
cloud. Mulla in his Hindu Law, Edn. 8, 
p. 219j para. 202, states that a reversioner 
is entitled to challenge the unauthorized 
acts of the widow. To incur a debt without 
a legal necessity for the same is an unautho. 
rized act of the widow and if a creditor 
sues for such a debt and obtains a decree 
and attaches the property in the hands 
of the widow, a cautious reversioner may 
sue for a declaration that these acts do not 
bind the reversionary interest. A rever¬ 
sioner cannot sue for a mere declaration 
that he is a reversioner, but when a cloud 
is cast on his title and when be apprehends 
danger to his interest there is no reason 

8. Bekendar AU Mrldha v. Badaraddin Bhuniya, 
(1985) 99 A I B Oal 799=169 I 0 1006=40 
OWN 174. 
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why he should not seek a declaration that 
a particular act of the widow is unautho. 
rized so far as the reversionary interest 
is concerned : 13 N L R 187.^ Moreover, 
whether such a suit is tenable or not 
plaintiff did sue for such a declaration and 
raised an issue and the Court deciding the 
case did not think that the said issue did 
not arise in the case or that the plain¬ 
tiff had no cause of action on that basis. 
In A I R 1932 P C 50^ their Lordships 
of the Privy Council stated that where 
a point is not properly raised by the plaint 
but both parties have without protest chosen 
to join issue upon that point, the decision 
on that point would operate as res judicata 
between the parties. To the same effect 
we find observations of their Lordships 
in 51 Cal 631® at pages 641 and 642. 53 
All 103^ and 10 Rang 322® relied on by 
the appellant have no bearing on the 
facts of the present case. These cases deal 
with the question of res judicata as be¬ 
tween co.defendants and the test laid down 
is that if there be a contest as between 
co.defendants on any point and if it be 
necessary to decide that point in order to 
grant the plaintiff a relief in that case, the 
matter is res judicata and not otherwise. 
The majority decision in 9 Luck 291® does 
not support the appellant. Several other 
cases were referred to at the Bar on both 
sides on the point "directly and substantially 
in issue” but it appears to us that no useful 
purpose will be served by reviewing them 
in this case as each case seems to have 
been decided on its own facts. We are 
bound by the view expressed by their 
Lordships of the Privy Council in A I R 
1932 P C 50® and 51 Cal 631® at p. 642, 
and we are of the opinion that in view of 
the pleadings in the former case, the issue 
on the point of the binding nature of the 
debt on the ground of legal necessity 
directly and substantially arose in the case 
and was decided against the plaintiff, the 

4. Mt. Parwati t. Qovind Prasad, (1916) 3 A I R 
Nag 100=42 I 0 737=13 N L R 187. 

6. Krishna Obendra v. Challa Ramanna, (1932) 
19 A I R P 0 50=136 I 0 412 (P C). 

6. Midcapore Zaxnindary Go. Ltd. v. Naresb 

Narayan Boy, (1924) 11 A I R P C 144=80 
I C 827=61 Cal 631=51 1 A 293 (P 0). 

7. Munni Bibi v. Tirloki Natb. (1931) IB A I R 

P 0 114=132 I 0 698=53 All 103=58 I A 
168 (P 0). 

8. Mating Bein Done v. Ma Pan Nynn. (1992) 19 

A I R P C 161=137 I C 828=10 Bang 322= 
69 I A 247 (P 0). 

9. Mt. Moola V. Bithal Das, (1934) 31 A I ROndb 
60=147 1 C 964=9 Look 991=11 OWN 53. 
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Court trying it treated it as an essential 
issue in the case and based its decision on 
it. It operates as res judicata in the pre. 
sent case. 

The third contention of the appellant is 
that the causes of action for the two suits 
are different. When the former suit was 
instituted there was no alienation while the 
present suit is based on the cause of action 
afforded by the alienation. S. 11, Civil P. C., 
does not require that the causes of action 
in both the suits should be the same for 
the application of the rule of res judicata. 
The causes of action may be different or 
the subject-matter may be different, but if 
the issue involved in both the cases is the 
Isame and if it was directly and substan¬ 
tially in issue in the former case between 
the same parties or between parties under 
whom they or any of them claim, litigating 
under the same title, the decision of such 
an issue in the former case will operate as 
res judicata provided the other conditions 
laid down in S. 11 are satisfied. This con- 
tention of the appellant fails. Moreover, we 
are not satisfied that the cause of action is 
not the same. It is pointed out by the res- 
pondent that the sale took place on 14th 
November 1929 during the pendency of 
the former suit which was decided on 17th 
February 1930. The debt and the decree 
which were challenged as not binding in 
the former suit are the same and even the 
sale of the property had taken place in exe. 
cution of the decree, when it was declared 
that the debt was such as was binding on 
the estate of Jangli. The cause of action is 
thus the same or at any rate had already 
accrued to the plaintiff before the decision 
of the former suit. Knowing that the debt 
for which the property was sold was held to 
be binding on her, the plaintiff could not be 
allowed to institute a fresh suit and cbal- 
lenge the same debt which is the founda¬ 
tion of the sale. All the contentions raised 
by the appellant before us thus fail and 
the result is that the appeal is dismissed 
with costs. 

L.S./r.k. Appeal dismissed. 
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Pollock and Gruer JJ. 

Provincial Government, C. P. & Berar 

— Appellant. 

V. 

Seth Chapsi Dhanji Oswal Bkate and 
another — Accused — Respondents, 

Criminal Appeal No. 309 of 1937, De¬ 
cided on 7th March 1938, 


(1934), Ss. 42, 81 and 
71 (1) S. 81 is intended for protection of ins¬ 
pecting staff and not for the protection of 
manager or agent—But manager or agent can 
show that offence was committed without his 
knowledge — Working for 15 minutes beyond 
prescribed time held could not be ignored. 

Section 81 was inserted in the Act primarily, if 
not entirely, for the beneBt of the inspecting 
staff. The manager or occupier who allows work¬ 
men to work beyond the prescribed hour is not 
acting or intending to act undor the Act. Hence it 
is sufficient in a prosecution under the Factories 
Act to prove that the accused has infringed the 
Act or rules under the Act and it is not necessary 
to show that the accused intended to infringe the 
Act or the rules. Though S. 81 does not apply, it 
is open to the occupier or manager to show under 
S. 71 (1) that ho has used due diligence to enforce 
the execution of the Act and that the offence was 
committed by some other person without his 
knowledge, consent or connivance. [P 407 0 1, 2] 

Working for 15 minutes beyond the prescribed 
time was held to be not a trifling difference which 
could be ignored and therefore it was held to be an 
offence undor 3. 42 : A 7 R J93i Bom 43, Bel. on; 
A J R 1934 Cal 730 and English cas^s referred. 

[P 407 0 21 

W. R. Puranik, Advocate.General — 

for Appellant, 

M. K. Chande — for Accused. 

Judgment. — This is an appeal by the 
Provincial Government against an acquit¬ 
tal under the Factories Act 25 of 1934. At 
6-5 P. M. on 18th April 1937, Mr. Sen, the 
Inspector of Factories, visited the Sir Sarup 
Chand Hukum Chand Ginning Factory, 
Khamgaon, and found that factory at 
work. In accordance with S. 39 (l) of the 
Act, there was a notice posted up showing 
the periods ol work as 7 A. M. to 12 noon 
and 1 p. M. to 6 p. M. The work stopped 
that day at 6-15 P. M. The clock in the 
engine room was 15 minutes slow but the 
clock in the oflice-room was correct. S. 42 
of the Act provides that no adult worker 
shall be allowed to work otherwise than in 
accordance with the notice of the periods 
for work for adults displayed under sub. 
8. (l) of S. 39, and the two accused who 
are the managers and agents were there¬ 
fore prosecuted under S. 60 (b) (i) read 
with S. 42 of the Act. They were convicted 
in the trial Court but acquitted on appeal. 
Mr. Sen's evidence shows that the ofiQce 
clock was correct by the Post OflSce time. 
The time observed by the Post Office is 
Indian standard time, and the hours 
stated in the notice for the periods of work 
must be interpreted as referring to Indian 
standard time. It therefore follows that 
the factory worked for 15 minutes after 
the hour when it should have closed iu 
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accordance with the notice for the periods 
of work. The workers who worked for 
these 15 minutes were undoubtedly allowed 
to work, and therefore under S. 60 (b) (i) 
the manager and occupier are liable. 

The main defence is that the accused 
acted in good faith, honestly believing the 
engine-room clock to be correct, and that 
they are protected by S. 81 of the Act. 
S. 81 runs as follows : 

No suit, proseoution or other legal proceeding 
shall lie against an^ person for anything which is 
in good faith done or intended to be done under 
this Act, 

and a similar Section is to be found in 
other Acts, e. g. the Central Provinces 
Excise Act and the Lunacy Act. It appears 
to us that this Section was inserted in the 
Act primarily, if nob entirely, for the bene¬ 
fit of the inspecting staff. The manager or 
occupier who allows workmen to work 
beyond the prescribed hour is not, in our 
opinion, acting or intending to act under the 
Act. In 58 Bom 137^ Divatia J. remarked 
that the manager seemed to have believed 
in good faith that he had the power to 
extend the time, but the manager was con. 
victed and no reference was made to S. 81 
of the Act (then S. 58), The decision in 
AIR 1934 Gal 730,^ so far as we under, 
stand it, seems to be based on the assump. 
bion that acting in good faith is always a 
defence to a criminal charge, which it is 
nob, bub there was no discussion there of 
S. 68 (now S. 81). 

Under the English law mens rea is not 
an essential element in a limited class of 
offences consisting for the most part of 
statutory offences of a minor and only 
quasi-criminal character : see Halsbury’s 
Laws of England, Edn. 2, Vol. 9 page 11. 
Examples of such offences are: (1) posses, 
sing for sale unsound meat, though with¬ 
out knowing it to be unsound : (1910) 2 
K B 471;^ (2) selling an adulterated article 
of food, though without knowing it to be 
adulterated: (1888) 20 Q B D 771;* (3) sell, 
ing intoxicating liquor to a drunken person, 

1. Emperor v. Nanubhai Maneoklal. (1934) 11 

AIR Bom 43=1984 Or 0 206=147 I 0 1154 
=36 Bom L R 1167=58 Bom 137, 

2. SuparinbeDdent and Legal Remembrancer. 
Bengal v. H. E. Watson, (1934) HAIR Cal 
780 =s 1984 Or 0 1104 = 162 I 0 666 = 38 
OWN 1008. 

8. Hobbs y. Corporation of Winchester. (1910) 2 
K B 471=79 L J K B 1123 = 102 L T 841= 
74 J P 413=8 L G R 1072=26 T L R 657. 

d. Betts y. Armstead, (1888) 20 Q B O 771 = 57 
L 7 M 0 100=58 L T 811=36 W R 720=62 
J F 471=16 Cox 0 C 418. 
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though without noticing that he was drunk: 
(1884) 13 Q B I) 207.^ In such cases it 
will seldom be possible for the prosecution 
to prove that the accused had such know, 
ledge, and the Legislature has accordingly 
dispensed with the necessity for such evi. 
dence. As Ismay, Judicial Commissioner, 
put it in (1897) 10 C P L R 11 Cr« at p. 12: 

Whore an offence has beon committed in ignor¬ 
ance or misapprehension of the law, and the statute 
prohibiting the act does not expressly make malice 
or wilfulness or other intent an essential element 
of the offence, the absence of mens rea does not 
control the language of the statute. 

It therefore appears to us sufficient in a 
prosecution under the Factories Act to 
prove that the accused has infringed the 
Act or rules under the Act and that it is 
nob necessary bo show that the accused 
intended to infringe the Act or the rules. 
Though S. 81 does not apply, it is open to 
the occupier or manager to show under 
S. 71 (l) that he has used due diligence to 
enforce the execution of the Act and that; 
the offence was committed by some other 
person without his knowledge, consent or 
connivance. That plea has not been put 
forward in the present case, and we do nob 
think that it is unreasonable to expect per- 
sons in charge of a factory to see that the 
time observed in the factory is the correct 
time. We do not know if the factory really 
started at 1.15 p. M. and not at 1 P. M.; 
bub if it did, then the workers, who would 
know no time except the local time, must 
have arrived a quarter of an hour early and 
have been kept hanging about the factory 
instead of enjoying their hour of rest. A 
trifling difference in time would no doubt 
be ignored but a quarter of an hour is not 
a trifling difference. We therefore hold 
that an offence has been committed. The 
appeal is allowed and the convictions in 
the lower Court will be restored. We think 
that a fine of Rs. 25 for each accused is 
sufficient and we pass orders accordingly ; 
in default of payment, one month's simple 
imprisonment. 

K.S./r.K. Appeal allowed. 


6. CuDdy y. Lecoco, (1884) 13 Q B D 207 = 63 
L J M 0 125=51 L T 266=32 W R 769=48 
J P 699. 

6. Local Goyernment y. * " (1897) 10 C P L R 

11 Cr. 
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Pollock and Digby JJ. 

Mrs. A, T. Marten — Appellant. 

V. 

R. K. Dutt, Manager, Bengali Stores, 
and others — Respondents. 

Misc. Appeal No. 228 of 1936, Decided 
on 20th October 1937, from order of Dist. 
Judge, Raipur, D/. 22nd August 1936. 

^ Provincial Insolvencjr Act (1920),S. 28 (4) 
end (5) — Provident fund as soon as it reaches 
hands of undischarged insolvent depositor vests 
in Insolvency Court. 

The insertion of the word 'forthwith* in S. 28 
(1) has been to sweep away the Court’s attempt to 
postpone the vesting: 4RangJ25,FoU.{^ 40S C 2] 

As soon as the amount of provident fund reaches 
the hands of an undischarged insolvent depositor, 
it ceases to be a compulsory deposit that is not 
liable to attachment, and it becomes the absolute 
property of the depositor insolvent and therefore 
vests in the Insolvency Court : A 1 R 1935 Bom 
396 and AIR 1927 P C 108. Rel. on; AIR 
1929 Pat 97 and AIR 1920 Bom 58, Dissent.; 
Case law referred. (P 409 C 1] 

Abdul Razftk —for Appellant. 

P. N. Rudra — for Respondents. 

Judgment. — Marteu, a guard on the 
Bengal Nagpur Railway, who had been 
adjudged insolvent on his own petition was 
discharged from railway service and there¬ 
after received from the railway company 
a cheque for Rs. 3000, representing the 
amount due to him from his provident 
fund. He endorsed this cheque to his wife 
who deposited the amount partly in the 
Imperial Bank and partly in the Post 
Office Savings Bank. The Insolvency Court 
attached these deposits at the instance of 
Marten’s creditors, and the lower Courts 
have held that the deposits are liable to be 
attached. Against that decision Mrs. Mar¬ 
ten has appealed. No order of discharge 
had been passed in the insolvency proceed, 
ings when Marten received the cheque for 
Rs. 3000 and therefore under S. 28 (4), 
Provincial Insolvency Act, it would appear 
that this money forthwith vested in the 
Insolvency Court. Mrs. Marten based her 
claim partly on the fact that she had been 
nominated by Marten as the person entitled 
to receive the deposit in the event of his 
death, but it has been conceded in this 
Court that Marten was the only person who 
"Was entitled to receive the money after bis 
discharge from the railway service and that 
Mrs. Marten could have no claim against 
either him or the railway company. The 
S'ppellant has relied mainly on the decision 


A. I. R. 

in 44 Bom 673^ which was based larselw 
on Cl89()} 25 Q B D 262.2 All that was 
decided in the latter case was that under 
the English Bankruptcy Act then in force, 
until the trustee intervened all transactions 
by the bankrupt with a person dealing 
with him bona fide and for value in respect 
of property acquired after the bankruptcy,, 
whether with or without knowledge of the 
bankruptcy, were valid against the trustee. 
The decision in 44 Bom 673* went further 
and has been dissented from in 59 Bom 
517^ 1 Luck 313,^ A I R 1928 Mad 784^ 
and A I R 1931 Mad 797.® 

Under the Act in force when (1890) 25 
Q B D 262^ was decided, the provision that 
the after acquired property of the insolvent 
should vest in the receiver was not worded 
in quite the same way as in Sec. 28 (4), 
Provincial Insolvency Act, and we agree 
with the decision in 4 Rang 125^ that the 
effect of the insertion of the word "forth¬ 
with” in S. 28 ( 4 ) of the present Act has 
been to sweep away the Court's attempt to 
postpone the vesting. A contrary view was 
taken in 8 Pat 478® with which we res. 
pectfully disagree, and we are fortified in 
this conclusion by the remarks of Sir Din- 
sbaw Mulla at page 368 of his Law of 
Insolvency that the decisions in 44 Bom 
673* and 8 Pat 478® are erroneous. In any 
case the principle laid down in (1890) 26- 
Q B D 262^ falls far short of the propo¬ 
sition which the appellant seeks to estab¬ 
lish in this case. 

Section 28 (6), Provincial Insolvency Act 
provides that property of the insolvent 
which is exempte d by the Code of Civil 

1. Nagindas Bhukhandas v. Ghelabhai Gulabdas, 

(1920) 7 A I R Bom 58=66 I 0 449=44 Bom 
673=22 Bom L R 322. 

2. Cohen v. Mitchell, (1890) 26 Q B D 262=69 

L J Q B 409=6a L T 206=38 W R 651=7 
Morrell 207. 

3. Walchand Molaji v. Charles A. Williams, 
(1935) 22 A I R Bom 396=169 I C 144=69 
Bom 517=37 Bom L R 494. 

4. Gauri Shankar v. R. J. Decruze, (1927) 14 
AIR Oudh 22=92 I C 673=1 Luck 813=29- 
O C 278=3 OWN 378. 

5. Official Assignee of Madras v. Ranganayaki* 

Ammal, (1928) 16 A I R Mad 784=112 10 
236=65 M L J 38. 

6. Ranganayaki Ammal v. Official Assignee of 

Madras, (1931) 18 A I R Mad 797=134 I 0 
179=61 M L J 354. 

7. Ma Phaw 7. Maung Ba Thaw, (1926) 13 A I B 

Rang 179=97 I 0 221=4 Rang 126. 

6. Jagdish Narain Singh v. Mt. Ramsakal Ener, 
(1929) 16 A I R Pat 97=114 I 0 466=8 Pftt 
478=9 P L T 969. 
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Prooednre, 1908, or by any other enact, 
ment for the time being in force from liabi. 
lity to attachment and sale in execution 
shall not vest in the Court. Cl. (k) of the 
Proviso to S. 60 (l), Civil P. C., states that 
all compulsory deposits and other sums in 
or derived from any fund to which the 
Provident Funds Act, 1897, for the time 
being applies in so far as they are declared 
by the said Act not to be liable to attach, 
ment are exempt from attachment or sale. 
The Provident Funds Act now in force is 
Act 19 of 1925, and a "compulsory deposit” 
is defined in S. 2 (a) as a subscription to, 
. or deposit in, a provident fund which 
tinder the rules of the fund is not, until the 
happening of some specified contingency, 
repayable on demand otherwise than for 
certain purposes and any interest or incre. 
ment which has accrued under the rules of 
the fund and also any such subscription, 
deposit, contribution, interest or increment 
remaining to the credit of the subscriber or 
depositor after the happening of any such 
contingency. As was pointed out in 59 Bom 
617® at page 622 it is clear that on the 
happening of the contingency provided for 
in the rules, the amount becomes payable to 
the subscriber even during his life-time; 
and that being so, it is difficult to see on 
what principle it can be said that the sum 
which is paid to the subscriber is not his 
property and still continues to retain its 
character of a compulsory deposit for all 
time. Their Lordships of the Privy Coun. 
cil in 54 Cal 696® pointed out that the 
provisions of 8. 16 (4), Provincial Insol. 
vency Act of 1907 are perfectly clear and 
that the moment the inheritance devolved 
on the insolvent who was still undischarged, 
it vested in the receiver already appointed. 
We therefore hold that as soon as the 
deposit reached the depositor it ceased to 
be a compulsory deposit that was not liable 
to attachment, in support of which we 
may cite the decision in 40 C W N 1406,*® 
and that it became the absolute property 
of the depositor insolvent and therefore 
vested m the Insolvency Court. The appeal 
fails and is dismissed with costs. Counsel’s 
fee Be. 20. 


V.B.B./R.K. 


A^ppeal dismisBed. 


®* J»B»“nath Marwarl. 

(1997) 14 A I R P 0 100=101 1 0 442=64 
Oal6e6=64lA10O(PO). 

SO. Bukminl Komar v. Auam Beoeal Loan Co. 
Ltd.. (1980) 40 0 W N 1406. 
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FULL BENCH 

Stone C. J., Grille and Vivian 

Bose JJ. 

Sitabai wfo Prithwigir Gosai — 

Defendant — Appellant, 
v. 

Ramchandra Raghunath Abhyankar — 

Plaintiff — Respondent. 

First Appeal No. 55 of 1937, Decided on 
17th December 1937, from decree of Addl. 
District Judge, Yeotmal, D/- 20bh January 
1937. 

« Courl.fee* Act (1870), Sch. 2, Art. 17 (vi) 
and Sch. 1, Art. 1 — Appeal from final decree 
for sale in mortgage suit — Amount due under 
decree not challenged — Memorandum of ap¬ 
peal claiming reliefs that prayer made before 
final decree for extension of time should have 
been allowed and that payment should be 
allowed to be made in instalments — Court<fee 
for such relief is payable under Schedule 2, 
Article 17 (vi)« 

Id consideration of the court’fee payable on an 
appeal, one has to consider the relief sought by 
the appellant. It does not serve as a guide to 
consider whether the effect of the appeal would be 
to set aside the trial Court’s decree : A I R 193? 
Nag 295, Ret. on. [P 411 c 1] 

Whore in a memorandum of appeal from a ffna) 
decreofor sale in a mortgage suit,when the amount 
due under the decree is not challenged and the 
only relief claimed is that a prayer which had 
been made before the passing of the final decree 
for extension of time should have been allowed, 
and in similar circumstances where a relief only 
asks for instalments and does not question the 
amount due under the decree, both the reliefs are 
incapable of valuation and the court-fee is leviable 
under Art. 17 (vi) of Sch. 2. Court.fees under this 
Article would be leviable twice over when both 
the reliefs mentioned above are claimed in the 
same appeal, once for each relief :? N L R 41 and 
AIR 1931 Nag 1 (F B), Considered.(P 409 C 2; 

P410C 1 : P 411 Cl} 

V. K. Rajwade — for Appellant. 

S. Y. Deshmukb — for Respondent. 

OPINION 

This reference raises the following quea. 
tions for consideration : 

(1) Is the court-fee on a memorandum of appeal 
from a final decree for sale in a mortgage suit 
when the amount due under the decree is not 
challenged and the only relief claimed is that a 
prayer which bad been made before the passing of 
the final decree for extension of time should have 
been allowed, leviable ad valorem, as the Full 
Bench in A I R 1931 Nag 1^ decided, or Is it levi-| 
able under Art. 17 (vi) to Sch. 2 as was decided In 
7 N L R 41*? 

(2) In similar circumstances Is the court-fee on| 
a relief which only asks for instalments and does) 

1. Blngai Baghubar Prasad v. Cbhogmal, (1931) 

18 A I B Nag 1=130 1 0 98 (F B). 

9. Dadnoo v, Bomnath, (1911) 7 N L B 41=10 

I 0 786. 
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not question the amount due under the decree 
leviable ad valorem or under Article 17 (vi)? 

(3) Assuming that Article 17 (vi) applies, would 
icourt'fees under this Article be leviable twice over 
'When both the reliefs mentioned above are claimed 
,iQ the same appeal, once for each relief, or would 
one payment of Rs. 15 be enough? 

The matter comes before us in the fol- 
lowing way; The matter being one of 
court.fee was raised before the Taxing 
Officer who found himself in a difficulty 
owing to a conflict of decisions between a 
Division Bench of the Judicial Commis. 
sioner’s Court which is reported in the 
official reports (7 N L R 41") and the deci- 
sion of a Full Bench of the Judicial Com. 
missioner’s Court which was not reported 
in the official reports but in an unauthorized 
report, AIR 1931 Nag 1.^ He accordingly 
referred the matter to the Taxing Judge 
who has in turn felt a difficulty owing to 
those two cases, and to avoid that difficulty 
in future has referred it to a Full Bench. 

In 7 N L R 41^ it was held that: 

Aq appeal against a decree absolute for redemp* 
tion, foreclosure or sale on the ground that the 
mortgagor should not, or should have been, 
allowed further time, in which to pay the mort. 
gage-debt, requires a ten-rupee stamp under Cl. 
(vi), Article 17 of Schedule 2. 

The first question that was debated there 
was whether the appeal was from an order 
or from a decree. It was held that it was 
from a decree and accordingly the appeal 
could not be filed on a Rs. 2 stamp. The 
next question was as to whether the relief 
sought in appeal could be valued. It was 
urged that its value was that of the sub¬ 
ject-matter of the suit. It was held that 
that was not the value of the relief, for the 
liability to pay the amount decreed was 
not in issue and was not disputed. On the 
other hand the correctness of that decision 
was doubted by the referring Judge in 
AIR 1931 Nag who appears to have 
attached considerable weight to a Full 
Bench decision of the Allahabad High Court: 
35 All 476.^ If that Full Bench decision 
of the Allahabad High Court be referred to, 
it will be seen that there the appeal was a 
challenge to the trial Court's decree in 
toto, and the only question that was being 
considered was whether the so-called order 
absolute was an order or was a decree, and 
the decision was that it was a decree. 
Accordingly it was held that the memo, 
randum of appeal from the decree required 
to be stamped as such and not like an 
appeal from an order. As the appeal in 

8. Baitangi Lai v. Mahabir Kunwar, (1913) 85 
All 476=21 I C 498=11 A L J 801 (F B). 


that case put in issue the whole matter, it 
had to be stamped ad valorem according to 
the value of the subject-matter. The opi. 
nions of the learned Judges who decided 
AIR 1931 Nag 1^ are not founded on 
precisely the same reasons, but the general 
sense is reflected in the argument addressed 
to us by the learned counsel for the res. 
pondent and can be expressed as follows ; 

The court.fee payable by an appellant 
falls either under Sch. 1, Article 1, if the 
subject-matter of the appeal is capable of 
valuation, or under Sch. 2, Art. 17 (vi), if 
the subject-matter of the appeal is incap. 
able of valuation. Here what is being- 
sought by the appellant are two reliefs: (l) 
further time, and (2) payment by instal¬ 
ments. Either of these involves a retracing 
of one’s steps back to the position of the 
preliminary decree. Therefore it is said 
that the relief claimed is really not the 
giving of time or an instalment decree, but 
the setting aside of a flnal decree in toto. 
If a final decree be set aside in toto, the 
subject-matter of the appeal which results 
in such relief must have as its value the 
value of the subject-matter of the decree, 
and therefore the appeal is capable of valu¬ 
ation, the value being the value of that 
subject-matter. The difficulty in the way 
of looking at the matter in that way is 
seen when one considers what the position 
is where there is a mortgage decree for 
Rs. 10,000 and an appeal challenging not 
the whole of the Rs. 10,000 but Rs. 5000. 
Such an appeal, whether it succeeds or whe. 
ther it fails, would be valued for court-fee 
purposes at Rs. 5000, nob Rs. 10,000. 
Clearly in such a case, as indeed in all 
cases of appeal from decrees, the trial 
Court’s decree is replaced by the Appellate 
Court’s decree and therefore can be said to 
be set aside, even though it is upheld by 
the appeal being dismissed. In the latter 
case, the appellate decree adopts the decree 
appealed from but it is the decree of the 
Appellate Court which is the effective 
decree; it replaces the trial Court’s decree. 

In the case put, if the appeal be success¬ 
ful and probably even if the appeal be 
dismissed, a fresh time for payment would, 
as a matter of practice, be given. Thus, it 
does not serve as a guide to consider whe¬ 
ther the effect of the appeal would be to 
set aside the trial Court’s decree. That 
inevitably follows in every case and yet it 
is a common place that every appeal is not 
valued for court-fee purposes at the value 
of the subject-matter of the decree. In our 
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lopinion, as ^vas indicated by a Full Bench 
iin First Appeal No. 47 of 1936* in consi¬ 
deration of the court-fee payable on an 
appeal, one has to consider the relief sought 
by the appellant. Here the relief sought is 
two-fold : (l) the granting of time, (2) the 
granting of payment by instalments. As to 
the former, we are clear that it is incapable 
of valuation and therefore falls within 
Sch. 2, Art. 17 (vi). As to the latter, though 
we at one time were inclined to think that 
it would be capable of valuation, we have, 
on consideration, been unable to find a 
satisfactory basis on which to value it and 
accordingly have come to the conclusion 
that it also is incapable of valuation. Thus 
the questions put are answered as follows : 
As to (l), the relief being incapable of valu. 
ation, Sch. 2, Art. 17 (vi) applies. As to (2), 
the relief being incapable of valuation, 
Sch. 2, Art. 17 (vi) applies. As to (3), each 
separate relief carries separate court.fee 
and therefore in the cases put there will 
be a payment of Es. 15 in respect of each 
item. 

d.S./r.k. _ Answer accordingly. 

4. Ram 8abay v. S. S. Kaobaiya Lai, lieported 
in (1937) 24 A I R Nag 295=1 L R (1937) 
Nag 49 (P B). 
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Nivogi J. 

Shankar Vithal Ganorkar — 

Decree.holder —Applicant. 

V. 

Ramchandra Janrao Kokardekar 

J udgment-dehtor —Non. Applicant. 

Civil Revision No. 161 of 1937. Decided 
on Ist December 1937, from order of Addl. 
District Judge, Daryapur, D/. 25th Janu- 
ary 1937. 

(a) Speciftc Performance — Agreement for 
•®»® “ Vendor making certain reprecentationa 
M to hit title—Conveyance which followt mutt 
•* ■ e®^*e*’***l*y with agreement—Agreement 
ehould atand or fall at whole — Decree-holder 
bolding decree for tpecihc performance of 
agreement of tale teeking to execute it — Both 
partiet pretenting draft agreement — Court 
thould accept that draft which it more in con- 
formity with agreement. 

Where parties enter Into an agreement for sale 
and certain representations are made by the 
vendor as to bis title, the conveyance which fol* 
lows must bo in conformity with the terms of the 
agreement. Although the conveyance may come 
to be executed later, still In equity it will take 
retrospective effect from the date of the agreement 
and the Oonrts are bound to put the parties in 
the same situation In which they were on the 
date of the agreement. Where a person agrees to 


sell certain property representing that ho is the 
full and absolute owner thereof, whatever disputes 
he may raise later on as regards his title, would 
not deprive the agreemont of its validity. The 
agreement would either stand or fall as a whole. 
If it stands, then the conveyance must be in con¬ 
formity with the agreement. [P 412 0 1, 2] 

Where therefore a decree-holder in whose favour 
a decree for specific performance of an agreement 
for sale is passed, presents a draft agreement to 
the Court to be executed by the judgment-debtor 
and the draft which is presented by him is in 
conformity with the agreement, the Court should 
accept it in preference to the draft presented by 
the judgment-debtor which is at variance with it. 

[P 412 C 2] 

(b) Civil P.C. (1908), S. 115-Suit for speci- 
fic performance of contract of sale—Lower 
Courts failing to give effect to decrees which 
are in terms of agreement between parties — 
High Court can rectify error under S. 115. 

Where the lower Courts fail to give eflect to the 
decrees passed by them in a suit for specific per. 
formance of a contract of sale, which arc in terms 
of the agreement between the parties, they exer¬ 
cise their jurisdiction illegally or at any rate with 
material irregularity and the High Court has 
power under S. 115 to rectify the error. 

[P 412 C 2] 

W. W. Bhole — for Applicant. 

W. B. Pendharkar —for Non.applicant. 

Order.—This is a decree.holder’s appli. 
cation to revise an order passed in Miscel. 
laneous Civil Appeal No. 8 of 1936 by the 
Additional District Judge, Daryapur. The 
dispute is now as to the terms of a convey, 
ance which the judgment-debtor is bound 
by the decree in Civil Suit No. 75.A of 
1934 to execute. It may be necessary to 
narrate the facts which are as follows : 
The judgment.debtor entered into an 
agreement with the decree.holder on 5th 
February 1934 in respect of a house for 
Rs. 130. In the agreement he distinctly 
represented that he was the owner of the 
house. Subsequent to this agreement the 
judgment.debtor intimated to the decree- 
bolder that be had only a partial interest 
in the house in which bis brothers also 
had interest. As disputes arose, the decree- 
holder had to file a suit claiming the relief 
of specific performance or in the alter, 
native damages. In that suit there was a 
clear finding by the Court of the first 
instance that the house was a self.acquired 
property of the judgment.debtor. The find- 
ing was not reversed in appeal, Civil Appeal 
No. 31.A of 1934, by the Additional District 
Judge who thought that the issue was not 
material. The learned Judge however con- 
firmed the decree of the trial Court which 
directed the defendant to execute a sale 
deed in favour of the plaintiff for Rs. 130 
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and also put him in possession. On appeal 
the Appellate Court directed that 

the judgmdDt'debtor sell bis o^o right, title 
and interest whether full, according to appellant, 
or fractional according to judgment-debtor. No 
one will be allowed to resist on behalf of judg* 
ment-debtoc or on judgment-debtor’s account. 

These words however were not included 
in the decree and the first Court’s decree 
remained unvaried. It is rather unfortu. 
nate that the difBculty which has arisen 
now in execution was not anticipated by 
the Courts. It was transparent that in 
view of the dispute raised by the defen¬ 
dant, the vendee could not possibly get an 
absolute and exclusive title to the property 
because the vendor himself had been pro. 
testing that it was the joint family pro. 
perty. Much of his difficulty could have 
been solved had the lower Appellate Court 
pronounced its finding on the question 
whether the property was self-acquired 
property or joint family property. The 
lower Appellate Court’s direction that only 
the right, title and interest of the vendor 
would be conveyed leaves the real issue 
unanswered. However, its directions were 
not embodied in the decree and conse¬ 
quently they are not effective so far as the 
execution of the decree is concerned. It 
appears to me that the right course for the 
lower Appellate Court, when it heard the 
appeal from the decree, was to have refus¬ 
ed to grant specific performance but only 
awarded damages; but inasmuch as that 
Court chose to affirm the original Court’s 
decree, it must, in execution proceedings, 
follow that the decree which is sought to 
be executed is in terms in which it was 
drawn up. 

When parties enter into an agreement 
for sale and certain representations are 
made by the vendor as to his title, the 
conveyance which follows must be in con. 
formity with the terms of the agreement. 
Although the conveyance may come to be 
executed later, still in equity, it will take 
retrospective effect from the date of the 
agreement. That shows that the conveyance 
must be in tefras of the agreement. Now 
if that is so, the Courts are bound to put 
the parties in the same situation in which 
they were on the date of the agreement. 
The agreement shows that the vendor was 
a full and absolute owner of the property 
which he professed to transfer. Whatever 
disputes he raised later on would not 
deprive the agreement of its validity. The 
agreement would either stand or fall as a 


whole. If it stands, then the conveyance 
must be in conformity with its terms. In 
this case the passing of the decree for spe- 
cific performance itself is evidence that the 
parties were bound by their original agree, 
ment. If that is the effect of the decree, 
as it ought to be, then the recitals of the 
representation must reflect the spirit of 
the agreement. 

On this view the lower Appellate Court 
ought to have accepted the draft presented 
by the decree-holder which was in confor¬ 
mity with the agreement and not the one 
presented by the judgment-debtor which 
was at variance with it. Under Sec. 55 (2), 
T. P. Act, it is presumed that the seller 
contracts with the buyer that the interest 
which the seller professes to transfer to 
the buyer subsists and that he has power 
to transfer the same. The decree-holder 
would be deprived of this statutory advan¬ 
tage if the conveyance were to contain an 
express covenant to the contrary. To do 
so would be running counter to the spirit 
of the agreement and the decree and the 
law governing such transactions. It is easy 
to envisage the very i favourable position 
which the vendor would come to occupy 
in case a dispute is raised by his brothers; 
while the vendor would be getting the 
full price of the entire property of the 
vendee, the vendee, in case of eviction by 
paramount owners, will not be entitled to 
any compensation. The acceptance of the 
draft proposed by the judgment.debtor 
would lead to this inequity which ought to bo 
avoided. It is urged that this Court is not 
competent to go into this question in revi¬ 
sion. I cannot accept the contention in 
view of the fact that the Courts below 
have obviously exercised their jurisdiction 
illegally or at any rate with material irre¬ 
gularity in not giving effect to the decrees 
which were in terms of the agreement 
between the parties. This Court has there¬ 
fore power under Sec. 115 to rectify the 
error. The lower Appellate Court’s order 
is set aside and it is directed that the 
decree.holder’s draft be accepted. ^ The 
application thus succeeds with costs in all 
the Courts. Pleader’s fee Rs. 15. 

r.m./r.K. Application alloiued . 
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Niyogi J. 

Babu Rao Bamchandra Bao and others 

Plaintiffs — Applicants. 

V. 

Babu Mandklal Nehrmal — Defendant 

— Non.Applicant. 

Civil Revn. No. 840 of 1936, Decided on 
11th January 1938, from order of Small 
Cause Court, Narsinghpur, D/. 22nd Octo¬ 
ber 1936. 

sft Surety — Discharge—Surety guaranteeing 
payment of part of debt—Application by prin¬ 
cipal debtor to Debt Conciliation Board for 
settlement of debts — Creditor excluding debt 
guaranteed by surety from his statement of 
debts — Surety's remedy against principal 
debtor is impaired and surety is discharged. 

The position of the surety is two-fold : on the 
one hand he is liable to pay the debt, on the other 
band when he pays the debt, he stands in the 
shoes of the creditor and he is entitled to enforce 
against the principal debtor all the remedies which 
were available to the creditor. If the liability of 
the surety Is so co-extensive with that of the prin¬ 
cipal debtor, his right is not less co-extensivo with 
that of the creditor after he satisfied his debt. To 
enable the surety to enforce his right against the 
pcinoipal debtor, there ate two essential conditions: 
ii) that the debt itself must subsist, (ii) that his 
remedy against the principal must remain unim¬ 
paired. Consequently the creditor will be entitled 
to compel the surety to perform his promise only 
if the debt subsists and the surety's remedy is 
•unimpaired. [P 413 C 2; P 414 C 1] 

Where the prlnoipal debtor has applied to the 
Debt Conciliation Board for settlementofbisdebts, 
and before the Board the oreditor excludes from 
bis statement of debts the debt guaranteed by the 
surety declaring that he would recover it from the 
surety, the debt due by the principal debtor does 
Dot exist so as to entitle the oreditor to enforce his 
remedy against surety. Granting for the nonce 
that It subsists, it cannot be overlooked that 
under S. 10 (8), 0. P. Debt Conciliation Act, the 
surety’s remedy is very substantially impaired and 
hence the surety Is dlsohatged. [P 415 C 1] 

D. N. Chaudhuri — for Applicants. 

R. G. Rao and T. J. Kedar — 

^ ^ for Non.Applicant. 

Ordep.““ This is a plaintiff’s application 
in revision against the judgment of the 
Small Cause Court in Suit No. 197 of 1936 
decided on 22nd October 1936. The mate, 
rial facts are that on 3rd August 1932 the 
defendant bad guaranteed to pay Rs. 400 
out of a loan of Re. 1100 borrowed by one 
Rajmal from the plaintiff. The defendant 
paid Rs. 220 and left the balance of Rs. 180 
outstanding. Rajmal applied to the Debt 
Conciliation Board for settlement of his 
debts. Before the Board, the plaintiff 
ozoluded from his statement of debts this 
debt of Rs. 400 declaring that he would 


recover it from the surety (defendant). The 
plaintiff filed the suit out of which this 
revision application arises to recover Rs. 
219.13.9 including interest and cost of 
notice. The lower Court in an able judg. 
ment held that the defendant’s right as a 
surety to have recourse to his remedy 
against the principal debtor was impaired 
by the plaintiff’s act of withholding the 
debt in suit from the statement of his debts 
submitted to the Debt Conciliation Board 
and that the legal consoQuence under Sec. 
15 (3), Debt Conciliation Act, was that the 
defendant was discharged from liability in 
view of S. 134, Contract Act. The lower 
Court's judgment is contested here on the 
grounds that in the first instance the liabi¬ 
lity of the surety is co-exbensive with that 
of the principal debtor, that the plaintiff 
had before the Debt Conciliation Board 
expressly reserved his remedy against the 
Board, and that nothing provided in the 
Debt Conciliation Act can be construed to 
impair the plaintiff's right to recover the 
debt from the surety. Reliance is placed on 
28 N L R 325,' A I R 1933 Nag 287,^ 16 
Pat 27.^ 38 M L J 131^ and 56 Mad 625.® 

I find no difficulty in assenting to the 
first two grounds but the third one requires 
serious consideration. It may be easily 
conceded that an express release of the 
principal debtor coupled with a reservation 
of the creditor's right to proceed against 
the surety does not discharge the principal 
debtor. In such a case the debt is not des- 
troyed and the remedy of the surety 
against the principal debtor is not impaired. 
The position of the surety is two.fold : on! 
the one hand he is liable to pay the debt, 
on the other band, when be pays the debt, 
he stands in the shoes of the creditor and 
he is entitled to enforce against the prin. 
cipal debtor all the remedies which were 
available to the creditor. If the liability of 
the surety is so co.extensive with that of 
the principal debtor, his right is not less 
co.extensive with that of the creditor after 

1. Kandlal v. Burajmal. (1932) 19 A I R Nag 62 

=138 I 0 879=29 N L R 826. 

2. Ookulcbaod v. LaxmiiiarayaD,(1933) 20 AIR 

Nag 287=160 1 0 686. 

8. Bagha Co-operative Society v. Debi Mangal 
Prasad Sinba, (1937) 24 A I R Pat 410 = 170 
I C 130=16 Pat 27=18 P L T 809. 

4. Mnrngappa Madaliar v. Maoisaml Madali, 
(1920) 7 A 1 R Mad 216 = 64 1 0 768 = 36 
M L J 131. 

6. Ansadaona 7adaya v. Eonammal, (1938) 20 
AIR Mad 809=1411 C 862=66 Mad 626 = 

64 M L 3 866. 
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he satisfies his debt. To enable the surety 
to enforce his right against the principal 
debtor, there are two essential conditions: 
(i) that the debt itself must subsist, (ii) that 
his remedy against the principal must 
remain unimpaired. Consequently the cre¬ 
ditor will be entitled to compel the surety 
to perform his promise only if the debt 
subsists and the surety’s remedy is unim. 
paired. It is at this stage that we have to 
turn to the relevant provisions of the C. P. 
Debt Conciliation Act. S. 8 (2) of that Act 
runs as follows: 

Every debt of which a statement is not submit¬ 
ted to the Board in compliance with the provisions 
of sub-s. (1) shall be deemed for all purposes and 
all occasions to have been duly discharged. 

The material portion of sub-s. (l) is this: 

If .... it is in the opinion of the Board desir¬ 
able to attempt to effect a settlement between him 
and bis creditors, a notice shall be issued and 
served or published in the manner prescribed, cal¬ 
ling upon every creditor of the debtor to submit a 
statement of debts owed to such creditor by the 
debtor. 

Section 15 (3) runs as follows: 

Where, after the registration of an agreement 
under sub-s. (2) of S. 12, any unsecured creditor 
sues for the recovery of a debt, other than a debt 
incurred subsequent to such agreement, in respect 
of which a certificate has been granted under sub- 
s. (1) or any creditor sues for the recovery of a 
debt incurred after the date of such registration, 
any decree passed in such suit shall, notwith¬ 
standing anything contained in the Civil Proce¬ 
dure Code 1908 (5 of 1906), not be executed until 
all amounts recorded as payable under such agree¬ 
ment have been paid or such agreement ceased to 
subsist. 

In view of S. 8 (2), Debt Conciliation 
Act, is it open to the creditor to contend 
that the debt still subsists ? It is argued 
for the plaintiff that the Debt Conciliation 
Act itself has no application. The learned 
counsel for the plaintiff says : I have two 
debtors, the principal debtor and the 
surety. I choose to forgo my claim against 
the former but how does it affect my right 
to recover my debt from the surety ? That 
is indeed a valid and effective argument if 
there had been two independent debts. Is 
that the case here ? Manifestly not, because 
the liability of the surety, though distinct, 
postulates the existence of the liability of 
the principal debtor. As pointed out in 49 
Mad 156® at pp. 172, 185, a contract of 
suretyship requires the concurrence of 
three persons, viz. the principal debtor, 
the creditor and the surety. To express in 

6. Feiiyamianna Marakkayar & Sons v. Banians 
& Oo.. (1926) 13 A IB Mad 614 = 95 I C 154 
=49 Mad 156. 


terms of S. 126, Contract Act, the surety 
enters into a contract of guarantee to per- 
form the promise or discharge the liability 
of a third person in case of his default. The 
surety undertakes his obligation at the 
request, express or implied, of the princi- 
pal debtor. It is because the surety pays 
the principal debtor's debt that be is 
entitled to enforce the debt against the 
principal debtor after he discharges it. 
When the creditor seeks to enforce the 
debt against the surety, the latter is legiti¬ 
mately entitled to ask : " Is the principal 
debtor himself liable to you? If not, he has 
committed no default and you cannot com. 
pel me to discharge an obligation which 
has DO existence. If, on the other hand, I 
pay you, how can I recover it from the 
principal debtor whose liability the debt 
itself having vanished, has ceased." When 
the surety seeks his remedy against the 
principal debtor, he does it in respect of 
the same debt as the one owed by the 
principal debtor to the creditor. It is clear 
that the debt must exist although the ere. 
ditor may choose to enforce his remedy 
against the surety only to the exclusion of 
the principal debtor. Therefore the real 
issue is whether the debt due by the prin¬ 
cipal debtor exists at all to entitle him to- 
enforce his remedy against the surety, and 
that issue must be determined in the light 
of S. 8 (2), Debt Conciliation Act. It says 
that every debt of which a statement is 
not submitted to the Board in compliance 
with the provisions of sub-s. (l) shall be 
deemed “for all purposes and all occasions" 
to have been discharged. It is true that in 
the present case the plaintiff as creditor 
declared this debt in his statement but that 
declaration was not made for settlement of 
the debt but to intimate that it should not 
be settled. A creditor cannot say to the 
Board “I have this debt to recover but I 
do not wish it to be settled" and maintain 
nevertheless that the debt subsists in^ the 
face of S. 8 (2) of the Act. The words for 
all purposes and all occasions” cannot bo 
overlooked and they, confronting the credi¬ 
tor, make it impossible for him to say that 
the debt exists for the purpose of its being 
enforced against the surety. 

The case of a surety of an insolvent ^bo 
has obtained an order of discharge is no 
doubt similar but it does not render any 
assistance here. The surety’s liability i® 
that case is not discharged because c 
special provisions of S. 44 (3), Provinci 
Insolvency Act. That enactment cannoD 
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guide the interpretation of the Debt Con. 
ciliation Act. Although the object of both 
these enactments is to relieve debtors, 
they differ fundamentally in this, that 
while the Provincial Insolvency Act does 
not interfere with the contract, the Debt 
Conciliation Act does. The special autho- 
rity, viz. the Debt Conciliation Board has 
been created to scrutinize the contracts of 
debtors and effect equitable settlement of 
the debts irrespective of the terms of the 
contracts. The settlement will be of no 
effect unless all the debts owed by a debtor 
are covered by it. It is therefore essential 
that every debt due by the debtor should 
be brought to the notice of the Board. The 
Insolvency Act exempts the debtor from 
personal liability and restricts the credi¬ 
tor’s remedy to his property whereas the 
Debt Conciliation Act protects both the 
person and the property of the debtor 
from the attacks of the creditor and crip, 
plea him by demolishing his fortifications 
of contract, although this result is attained 
by his concurrence induced by indirect 
compulsion. 

Prom the foregoing discussion it follows 
that the original debt cannot be regarded 
as subsisting. Granting for the nonce that 
it subsists, it cannot be overlooked that 
under S. 16 (3), Debt Conciliation Act, the 
surety s remedy is very substantially 
impaired. The plaintiff, by lifting the bur. 
den of the debt off the shoulders of the 
principal debtor and laying it on those of 
the surety, seeks virtually to shift his own 
disabUity entailed by the Debt Conciliation 

/ ^ surety in an aggravated 

form. The result is that the application is 
dismissed^with costs. Pleader’s fee Es. 15. 

D.S./R.K. Application dismissed. 
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GRII/LE J. 

Secretary of State — Defendant — 

Appellant. 

Nagorao Tanko Deshmukh — 

Plaintiff — Eespondent. 

Second Appeal No, 402 of 1935, Decided 
on 2l8t December 1937, from appellate 
decree of First Addl. Diet. Judge. Nagpur. 
D/. 18th April 1936. ^ 

(a) CWl P C. (1908), S. 80 — Object of 
notice under S. 80 ie to give Government euffi- 
rfent warning of coee to be instituted egainit 
il>-Ob ject of notice ecbleved— No viojetion of 
•pint end intention of S. 60-oNotice should be 
tveeted ee valid. 


The object of giving two months’ notice to the 
Government, which is prescribed in S. 80 is to 
give Government sufficient warning of a case 
which is about to be brought against it, so that 
Government may, if it so wishes, compromise the 
case, or afford restitution if it considers that the 
restitution is due. without recourse being had to 
a Court of law in which Government might be 
mulcted in costs. It is necessary to import a 
little commonsense into notices under S. 80. The 
Court should look at the wording of the notice and 
interpret it in the light of commonsense. It is 
not necessary for the plaintiff to state in his notice 
the full details of his claim. When the object of 
the notice is plain and is achieved, and there has 
not been any violation of the spirit and intention 
of S. 80, the notice should be treated as valid 
notice: (1844) 13 M <£ W 361 and AIR 1933 Mad 
105, Rel. on; A I R 1927 P C 176, Explained. 

(P 417 C 1, 2; P 418 C 1]' 

(b) Easement—Right to—Nature of claim. 

The claim in respect of an easement is not 
inoompatible with a claim of ownership. 

[P 417 C 2]. 

(c) Civil P. C. (1908). S. 80-Right of plain- 
tiff to have bis claim decided—Nature of. 

An alternative and a lesser claim which is not 
mentioned in the notice under S. 80 cannot dero¬ 
gate from the plaintiff’s right to have the suit 
tried on the issue which is claimed in the notice. 

[P 417 C 2]. 

(d) Highway—Closing of—Path used as pub¬ 
lic path from time immemorial —Its dedication 
to public as public highway can be presumed 
from long user. 

Where it is found that a path has been used as 
a public path from time immemorial, its dedi¬ 
cation to the public as a public highway can be 
presumed from the long user which has been 
established; when there is evidence of long enjoy, 
ment in a particular way. it is the habit and duty 
of the Court so far as it lawfully can, to clothe 
the fact with right -.AIR 1929 Bom 94; AIR 
1918 Nag 166 and AIR 1934 Pat 11, Rel. on. 

[P 419 C 1] 

(e) Forest Act (1927), S. 25—S. 25 presup¬ 
poses existence of public rights of way—Power 
given to deal with them are exceptional — 
Alternatives provided by S. 25 cannot be 
clogged with any restriction. 

^ Section 26 presupposes the existence of publio 
rights of way before a forest is reserved and also 
presupposes that such public rights of ways are 
recognized and the powers given to deal with them 
are exceptional powers hedged with the proviso 
that suitable alternatives be provided in the case 
of the special power to close them being used. 
The alternatives referred to cannot however be 
clogged with any restriction such as the imposi¬ 
tion of a transit fee for cattle. [P 419 C 2} 

J. Sen, Govt. Pleader and E. G. Eao — 

for Appellant. 

R. N. Padbye — for Despondent. 

Judgment.—The plaintiff-respondent in 
this appeal is the malguzar of mouza Kat. 
labodi, a village some three miles to the 
north of Bazargaon, a market village which 
is situated on the main Nagpur-Amraotl 
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road. He is also the malguzar of a small 
uninhabited village called Mandla to the 
south of Katlabodi. Bebv7e0n these two 
villages there is an area of Government 
reserved forest and the plaintiff states that 
he was in the habit of taking his cattle to 
and fro between these two villages by a 
road which had been in existence from 
time immemorial without let or hindrance, 
but that in the year 1928 the forest autho- 
rities for the first time demanded a transit 
fee of Re. 1 on each head of cattle before 
allowing him to traverse the forest from 
village to village. There was a similar 
allegation in respect of a right of way from 
the village of Katlabodi to an outlying field 
through the extreme corner of the forest 
area. This point however has been dropped 
during the litigation, either presumably 
because the plaintiff considered he could 
not establish that this particular path was 
a public road or because a very slight 
detour would enable him to avoid the 
reserved forest altogether. The plaintiff 
objected strongly to the restriction on the 
passage of his cattle which had been placed 
on it by the forest authorities and served 
a notice on the Collector; this is Ex. H.l 
dated 17th July 1928, The forest autho. 
rities ofi’ered him an alternative route by 
the side of the cart track referred to (i. e. 
that in which the passage of the plaintiff’s 
cattle had been stopped) provided the plain, 
tiff himself would fence it. The Forest 
Department offered to provide the neces. 
sary thorns for the fencing. Nothing came 
of this offer which was not accepted, and 
the forest authorities stated that, in the 
circumstances, they awaited the threatened 
action. This was in January 1929, and the 
suit was brought in 1930. The suit was 
resisted by the Secretary of State on the 
ground that the notice of 1928 was not a 
valid notice and that the path by which 
the plaintiff claimed to take his cattle was 
not a public highway and that the plaintiff 
and every other member of the public who 
had been using the path had been using 
the path as licensees of the Forest Depart, 
ment on sufferance. It was contended 
that, when the forest was reserved in the 
year 1879, any rights which may have 
existed were extinguished by the prelimi. 
nary inquiry before reservation which was 
made according to law, that no objection 
was taken at the time and that the area 
which had been declared Government forest 
was found to be free of any rights. Objec. 
tion was also taken to the fact that a right 


of easement of necessity had been claimed 
in the alternative. The trial Court found 
that the suit was maintainable and the 
notice valid, but that the route in question 
was not a public highway, that there had 
been no dedication at any time, that there 
could be no grant of a right of way after 
the passing of the Forest Act of 1878 with, 
out a writing to that effect and that no 
easement could be acquired either. The 
plaintiff’s suit was consequently dismissed. 

This decision was reversed in appeal by 
the Additional District Judge, Nagpur, who 
upheld the finding in the plaintiff’s favour 
in the trial Court which was attacked in 
appeal as to the validity of the notice, and 
held that there was ample evidence of con. 
tinued and uninterrupted user of the path 
within the memory of the oldest living 
witness, who was 80 years old, and that 
from this continued user a dedication could 
be inferred, that the dedication was prior 
to the reservation of the land as forest in 
1879, and that the rights which could be 
determined by the Forest Settlement Offi. 
cer at the time of reservation did not 
include a determination as to rights of way 
which would exclude the public from pub- 
lie highways. He found however, although 
the findings were immaterial in view of his 
decision, that there could be no dedication 
subsequent to the year 1879 and that there 
could be no right of easement. A second 
appeal has now been preferred by the 
Secretary of State. The learned Govern, 
ment Pleader, in opening his case, has 
stated that the point at issue is one of con. 
siderable importance to the Forest Depart, 
ment and that Government was extremely 
anxious to have a decision on the matter. 
In view of the fact that Government has 
strenuously opposed, in the Courts below as 
well as in the present appeal before me, 
the proposition that the suit is maintain, 
able at all, this statement must be taken to 
be rather in the nature of a forensic Aon. 
rish than as a real expression of Govern, 
ment’s desire. The tenacity with which the 
contention has been put forward through- 
out that the notice given was not a valid 
notice under S. 80, Civil P. 0., would 
rather appear to indicate that Government 
was not desirous of having the matter dis¬ 
cussed at all. The appeal then falls into 
two parts: the first, whether the suit is 
maintainable in view of the nature of the 
notice, and the second, whether the plain¬ 
tiff is entitled to the declaration and the 
injunction that he sought and which is 
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awarded him in appeal. The notice to the 
Collector runs as follows: 

I own the villages of Katlabodi and Mandla in 
the Katol tabsil, which are separated bj the strip 
of Government forest. I have my malguzari jungle 
in both these villages. My cattle are generally kept 
at Katlabodi and these cattle and also those of my 
tenants have to pass by the public way running 
through the Government forest, while going to 
graze in the forest of Mandla, which is uninhabited. 
So also the cattle of the tenants of Mandla lesid. 
ing at Katlabodi have to taka their agricultural 
cattle by this very public road. Further, my agri¬ 
cultural cattle have to pass through a corner of 
the Government forest by the public road, while 
going to my field called Kamatha. The cattle used 
to be taken by these public roads since more than 
50 years last. This year the forest officers have asked 
metotakeoutalicenceto takemy cattle by the said 
public road. I have never paid any such fees up to 
this time, and I submit I have a right to take my 
cattle by these public roads, without any obstruc¬ 
tion and without payment of any license fee from 
Katlabodi to Mandla, from Katlabodi to my field 
called Kamatha. 1 strongly protest against the 
order of the forest officer (Ranger’s No. 1172/956 
dated 5th July 1928) and request you to order free 
passage to the cattle by these public roads or to 
take notice that if such order is not made within 
two months of the receipt of this letter by you, I 
shall take such legal steps to obtain the required 
redress of my grievance as I may be advised. 

This notice satisfies the conditions of 
8. 80, Civil P. C., by stating the name, des- 
cription and place of residence of the plain, 
tiff; but it is argued that it does not state 
the cause of action nor the relief claimed. 
There can be no doubt that the cause of 
action is definitely stated, and the only diffi- 
oulby lies in the relief claimed. The plaintiff 
certainly does not say that he claims a decla¬ 
ration of bis right or an injunction; but, as 
both the Courts below have held, there can 
'be no doubt whatever as to the nature of 
the relief which he would claim in the civil 
• action which he gave notice he would 
'bring. There can also be no doubt what¬ 
ever that the defendant-appellant knew 
perfectly well the nature of the suit that 
would be brought. The plaintiff claimed to 
'have been taking his cattle along a public 
road and that the forest authorities asked 
'him to take out a license for taking his 
cattle on the public road, and he submitted 
that he had a right to take them by the 
■road without obstruction and without pay¬ 
ment of any license fee. The relief could 
not be other than a claim for a declaration 
and an injunction, although it is true that 
damages might have been included. Now 
j the object of giving a notice of two months 
to Government which is prescribed in 
; 80, Civil P. 0., is to give Government suffi. 
oiot warning of a case which is about to 
1988 N/58 & 6i 


be brought against it, so that Government 
may, if it so wishes, compromise the case, 
or afford restitution if it considers that 
restitution is due. without recourse being 
had to a Court of law in which Govern, 
menb might be mulcted in costs. Govern, 
ment was aware of the case which it had to 
meet and offered a limited form of redress 
(vide Ex. P.2), which the plaintiff refused 
to accept. The defendant then replied: “In 
these circumstances I cannot but inform 
you that we are awaiting the threatened 
action.” The object therefore of the notice 
had been achieved, the notice had been 
admitted, the possibilities of a compromise 
had been discussed and had failed, and the 
defendant. Secretary of State, awaited the 
action which he was prepared to defend. 

A further objection is the allegation that 
the suit is based on claims other than those 
advanced in the notice, in that the plaint 
discloses that the plaintiff claims only a 
private right and that it was not until a 
later stage in the pleadings that it was 
urged that the plaintiff was claiming a 
declaration that the road was a public way. 
This contention is in my opinion an idle 
one. The plaint refers to the use of the 
road from time immemorial, and, although 
the words “a public way” are not used in 
the plaint, they are used in the notice, 
which was accepted and which preceded 
the plaint, and the point was made definite 
later in the course of the pleadings, mainly 
on account of the defendant’s argumenta- 
tive resistance to the form of the plaint. It 
is then contended that plaint is bad in that 
two reliefs were claimed. But it has been 
correctly pointed out in the Courts below 
that the claim in respect of an easement is 
not incompatible with a claim of owner¬ 
ship, and an alternative and lesser claim 
which is not mentioned in the notice can¬ 
not derogate from the plaintiff’s right to 
have the suit tried on the issue which is 
claimed in the notice. If the stand is taken 
that the easement is not mentioned in the 
notice, it can be treated as a surplusage in 
the pleadings and disregarded. I would 
note that there is no reference in the plaint 
to a claim on the ground of an easement 
acquired, and that this too was included 
subsequently as the result of the vigour 
with which the plaintiff’s original case was 
met. The claim in respect of an easement 
has been very correctly dismissed in the 
Courts below and is not pressed on behalf 
of the respondent before me. 

Finally it is contended that, by the Privy 
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Council decision in 51 Bom 725,^ the con. 
ditioDs laid down in S. 80, Civil P. C., 
must be meticulously followed and no devi. 
ation from them should be allowed. The 
point at issue in that case was whether the 
plaintiff was entitled to bring a suit within 
two months of the service of the notice in 
circumstances which the plaintiff then con- 
sidered to be sufficiently exceptional to 
warrant an infraction of the law as there 
laid down. It was held that he was not 
entitled to do so. I do not consider that 
this decision is a warrant for the proposi. 
tion that in this case the plaintiff was 
bound to state in his notice in full detail 
how he claimed that the road which he had 
been using was a public way on which his 
right of user had been infringed. As was 
stated by Pollock C. B. in (1844) 13 M & W 
361^ cited in A I R 1933 Mad 105,^ it is 
necessary to import a little common sense 
into notices of this kind, and the object of 
the notice was plain and that object was 
achieved, and I am in respectful agreement 
with Pandalai J. that the language of their 
Lordships of the Privy Council in 51 Bom 
725^ does not preclude the Court from 
looking at the wording of a notice and 
interpreting it in the light of common, 
sense. There has not been in this case any 
violation to the spirit and the intention of 
S. 80 as there had been in the numerous 
cases which have been cited on behalf of 
the appellant before me to establish the 
proposition that the notice was an invalid 
one. Therefore, agreeing with the Courts 
below, I hold that the notice was valid and 
was accepted as such before the suit was 
brought. 

I now turn to the question whether the 
road was a public way and whether the 
defendant had any right to restrain the 
plaintiff from using it by levying a transit fee 
on the cattle. No doubt the forest author!, 
ties are entitled to preserve their forests, 
not only from the depredations caused by 
illicit grazing, but also from damage caused 
by cattle passing through the forest on their 
lawful occasions of transit from one village 
to another. Similarly, when paths through 
forests are paths constructed or permitted 
to be constructed by the Forest Depart. 

1. Bhagohand Bagadusa v. Seoy. of State, (1927) 

14 A I R P 0 176=104 I C 267=61 Bom 726 

=54 I A 338 (P 0). 

2. Jones v. Nicholls, (1844) 13 M & W 361=1 

Kew SesB Oas 624=2 D & Ii 425=14 h J 

Ex 42=8 Jar 989=153 E B 149. 

3. Bamaswami v. Secy, of State, (1933) 20 A I B 

Mad 106=140 I 0 458. 


ment, persons using such paths are licensees 
and must submit to such restrictions as the 
Forest Department chooses to impose. But 
it is claimed here that this road in question, 
which is used not only by cattle but by 
carts, has been in existence from before the 
reservation of the forest in the year 1879. 
This has been denied by the defendant who 
has claimed that there is no permanent 
road or track and that all that exists are 
forest paths which shift from time to time 
at the disposition of the forest authorities. 
The evidence on the record is heavily 
against any such position and in favour of 
an existing road from Katlabodi to Bazar- 
gaon going south and passing through the 
uninhabited village of Mandla. The officer 
who was holding the post of Divisional 
Forest Officer when the evidence was- re. 
corded, implies that there were three paths 
none of which was a public way which 
could be stopped by the Forest Department 
at any time. Bx. P.2 however which is a 
document written by the predecessor of the 
officer in question after the notice had been 
served on the Collector, admits the existence 
of the cart track to which the plaintiff 
refers, and indeed offers him an alternative 
route just by the side of the cart track. 
The existence then of a cart track as 
opposed to temporary paths for the pas. 
sage of cattle is admitted. 

The only other witness for the defendant 
on the point was a witness of the name of 
Mahomed Sher Khan (D. W. 2), who is 
engaged in litigation with the plaintiff, and 
under pressure admits that the path in suit 
is one which is used for taking carts and 
states that the path is not a public one and 
that everyone using it has to apply to the 
forest authorities for permission so to do, 
although it is the only path leading fiom- 
Mandla to Katlabodi. His evidence clearly 
carries very much less weight than that of 
the plaintiff's witnesses. That the roa^ 
existed before the forest was reserved is 
apparent from the maps of the 30 years 
settlement (1859) of the villages of Katla. 
bodi and Mandla, where in each case a road 
is marked going due south through the 
fields of the respective villages and given a 
separate khasra number, indicating that tho 
roads through the villages were publio 
roads; and the Survey of India map (E*. 
P.9) also indicates the existence of 'a track 
from Katlabodi due south to Bazargaon. 
The indication and nature of the roads ^ 
this map have been entirely misinterpreted 
in the trial Court when the learned JudgO' 
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seems to think that only a road indicated 
as a main road is a public way. The Appel¬ 
late Court has a more proper appreciation 
of the matter when it says that the map is 
of no use at all in determining whether the 
path in dispute is a public path or no, 
although it is somewhat astray in holding 
that it is a working plan map prepared for 
the use of forest officers. The map is an 
authoritative survey map prepared by the 
Government of India in the Survey Depart¬ 
ment, and the reference to it by the forest 
officer in the witness box as a season map 
of 1913-14 does not indicate that it is a 
map prepared for the Forest Department 
but has reference only to the season in 
which the actual survey by the Govern¬ 
ment of India was made. 


As it has been found that the path has 
been used as a public path from time 
immemorial, its dedication to the public as 
a public highway can be presumed from 
the long user which has been established : 
53 Bom 187* and 14 N L R 78.® Also, as 
jstated by Wort Ag. C. J. in A I R 1934 
Pat 11,® where thMe is evidence of long 
[enjoyment in a particular way, it is the 
habit and duty of the Court, so far as it 
lawfully can, to clothe the fact with right. 
There remains the contention that, what¬ 
ever rights existed before the reservation 
of the forest in the year 1879, those rights 
were extinguished when the forest was 
reserved, and the learned counsel for the 
appellant has taken me through, what he 
contends are the relevant Sections of the 
Forest Aob^ of 1878. By S, 4 of that Act, 
whenever it is proposed to constitute any 
land a reserved forest, the Local Govern, 
ment may publish a notification in the local 
Official Gazette and appoint a Forest Set¬ 
tlement Officer to inquire into and deter¬ 
mine the existence, nature and extent of 
any rights alleged to exist in favour of any 
person in or over any land comprised within 
such limits, or in or over any forest pro¬ 
duce; by 8. 5 no rights are to accrue be- 
tween the publication of such notification 
of the intention to reserve such land and 
the date of a notification declaring a forest 
to be reserved; by 8. 6, after a proclama- 
tion by a Forest Settlement Officer, persons 

4. Ardeahlr JWanjl Miatrl y. Alnul Kuyaril. 
(1929) 16 A I R Bom 94 s 117 I 0 618 = 63 
Bom 187=81 Bom L B 97. 

6. Laxman v. Takia, (1918) 6 A IB Ras 166 = 
44 I 0 868 = 14 N L R 78. 

6. Badha Kishon v. Sunder Mai, (1984) 91 A I R 
Fat 11 = 146 1 0 916. 


claiming rights are to be heard and claims 
inquired into by virtue of S. 7; and by S. 9, 
when no claim has been made, any right 
shall be extinguished. The learned counsel 
for the respondent however has pointed 
out that by virtue of S, 10 of the Act of 
1878, a Forest Settlement Officer is preclu. 
ded from considering a case of a right of 
way, and also contends that the wording of 
S. 4 (c), "to inquire into and determine the 
existence, nature and extent of any rights 
alleged to exist in favour of any person,” 
emphasizes that his inquiry must of neces- 
sity be limited to questions of private rights, 
and not to questions of public rights in 
which the community as a whole is inter¬ 
ested. In my opinion the question is really 
concluded by S. 24 of the Act of 1878, 
which runs : 

The Forest officer may from time to time, with 
the previous sanction of the Local Government or 
of any officer duly authorized in that behalf, stop 
any public or private way or water-course in a 
reserved forest; provided that a substituto for the 
way or water-course so stopped, which the Local 
Government deems to bo reasonably convenient 
already exists, or has been provided or construct¬ 
ed by the Forest officer in lieu thereof. 

This presupposes the existence of public 
rights of way before a forest is reserved 
and also presupposes that such public rights 
of way are recognized ; and the powers 
given to deal with them are exceptional 
powers, hedged with the proviso that suit- 
able alternatives be provided in the case 
of the special power to close them being 
used. This Section has been repeated in 
S. 25 of the current Forest Act, but it has 
not been suggested that the proposal made 
by the Forest Officer in answer to the notice 
was in accordance with this Section. The 
defendant would be at liberty to act under 
S. 25 if he chooses to do so, and the plain, 
tiff would then have no cause for complaint, 
but such substita()ion could not be clogged 
with any restriction such as the imposition 
of a transit fee for cattle. It appears then 
that there existed prior to the year 1879, 
at which time the maps of the 30 years 
settlement were prepared, a public way 
running from Katlabodi to Bazargaon and 
that, when the forest was reserved. Govern, 
ment had no right to abolish it. All the 
evidence on the record goes to show that 
the way has been used continuously with¬ 
out any objection on the part of the Forest 
Department until 1928. Persons may be 
licensees in respect of their nser of paths 
which the forest authorities themselves 
have made, but they cannot be licensees in 
respect of a public way. 
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The result is that the appeal fails and is 
dismissed with costs. It is regrettable that 
Government should have permitted the 
plaintiff to involve it in litigation which 
has extended over seven years at consider¬ 
able cost when the matter could have been 
rectified, on the admission of Government’s 
own witnesses, at a cost of Es. 16 or less. 
A laudable attempt to protect the forests 
cannot be allowed to degenerate into an 
unauthorized levy on the transit of cattle 
using a public way. Counsel's fee in this 
Court will be Es. 100. 

r.M./r.k. Appeal dismissed. 
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Grille J. 

Adkoo Umrao Kalar — Applicant. 

V. 

Emperor. 

Criminal Revision Nos. 313 and 314 of 
1937, Decided on 26th October 1937, from 
order of Addl. Sess. Judge, Saugor, D/- 
I2th June 1937. 

Criminal P. C. (1898), S. 499—Proviiion* of 
S. 499 do not override inherent powers of 
High Court in matter of granting bail—Order 
of High Court directing production of accused 
in High Court on particular date and tubse* 
quently in the Court of District Magistrate, to 
bear judgment reserved, is valid—Sureties fail* 
ing to produce accused before District Magis¬ 
trate as directed —There is a forfeiture. 

The provisions of S. 499 are not exhaustive and 
do not override the inherent powers of the High 
Gonrt in the matter of bail. There are no restric¬ 
tions on the High Court in the matter of imposing 
conditions on which it grants bail, and there is no 
irregularity in the High Court directing that the 
sureties shall be responsible for the production of 
an accused person on bail in the High Court and 
for bis subsequent production in the Court of the 
District Magistrate of the District where he was 
tried to hear the reserved judgment in his appeal. 

A bond which directs the appearance of the ac¬ 
cused not only in the High Court but In such 
Court in which the High Court might direct him 
to appear is therefore valid ; and there is a for¬ 
feiture of the bond, if the sureties, although aware 
of the terms set out in the bond on whioh they 
undertake to furnish security for the due appear¬ 
ance of the accused, fail to produce the accused 
before the Court according to the directions of the 
High Court '.AIR 1986 Nag S43, Commented 
upon ; 30 Cal 107 and AIR 1925 Rang 153, 
Disting. [P 421 C 1, 2 ; P 422 0 1] 

W. B. Pendharkar — for Applicant. 

J. Sen, Govfe. Pleader — for the Crown. 

OrdoF.This order will also cover 
Criminal Revision No. 314 of 1937. One 
Durgaprasad was convicted under Ss. 193, 
467 and 471,1, P. C., and sentenced to five 
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years’ rigorous imprisonment. Pending the 
hearing of the appeal in this Court, he was 
released on bail by the orders of this Court 
with three sureties of Es. 1000 each. The 
directions of this Court in respect of the 
bail bond were that be was to appear in 
this Court on 7th October 1936, and there, 
after continue so to attend until otherwise 
directed by this Court or as may be directed 
by this Court in that behalf. The bail bond 
was issued in accordance with these direc¬ 
tions, and the sureties bound themselves 
accordingly and made themselves liable 
severally in respect of Es, 1000 each for 
the appearance of Durgaprasad. Durga- 
prasad appeared in this Court on the due 
date and on dates to which the hearings 
were adjourned and, after the final hearing, 
was directed to appear before the District 
Magistrate, Saugor, on 16th February 1937 
to hear the decision of his appeal in the 
reserved judgment. He failed to appear, 
and proceedings were then taken in the 
Court which had granted him bail against 
the sureties for the forfeiture of the sums 
to which they had made themselves liable. 
The contention in the Courts below was 
that they should be given time in which 
to produce the defaulter Durgaprasad, that 
they were only witnesses to the bond exe- 
cuted by Durgaprasad himself and that 
they were too poor to pay the sum of Es. 
1000 each. These contentions were over, 
ruled and failed equally before the District 
Magistrate to whom they went in appeal. 
The Additional Sessions Judge, Saugor, 
declined to refer the case to this Court in 
a full and considered order, and applica¬ 
tions in revision have now been preferred 
by two of the sureties, Adku and Kuarpal. 
No application has been made by the third 
surety Amansingh. 

The fact that the two applicants did 
stand surety for the appearance of Durga¬ 
prasad is now beyond question, and the 
fact that they made applications and that 
their solvency was enquired into and 
established to the satisfaction of the Court 
is patent on the record. Also, if their con¬ 
tention that they have not the means to 
pay Es. 1000 each which has beeu declared 
forfeited is correct, they are liable to crimi¬ 
nal proceedings in view of their declara¬ 
tions by reason of which the Magistrate 
accepted them as sureties. The only point 
for consideration before me is whether the 
form of the bond directing the appearance 
of Durgaprasad, not only in this Court but 
in any subsequent Court in which this 
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Court might direct him to appear is valid, 
and whether there has been no forfeiture 
in that the bail bond could go no further 
than direct the appearance of the accused 
in the High Court alone. The cases in 30 
Cal 107^ and 2 Rang 681* are of no appli. 
cation, since they refer to cases where a 
bail bond directed the appearance in one 
Court and the lower Court proposed to 
forfeit the security of the sureties on ac¬ 
count of the non-appearance in a Court other 
than that mentioned in the bail bond. 
Reliance however is placed on a recent 
judgment of this Court, namely I L R 
(1937) Nag 137.* The passage relied on runs: 

It was argued by the learned Government Advo¬ 
cate that the undertaking was to produce him 
‘till decision’. If that is bo, it wae beyond the 
power of the Court to insert such a condition in 
the bond, for S. 499 is exhaustive of the conditions 
which can be imposed on sureties. 

This has been unwarrantedly expanded 
in the head-note as : 

Section 499, Criminal P. 0., is exhaustive of the 
conditions which can be imposed on sureties and 
it is beyond the power of the Court to insert a 
condition in a surety bond requiring the surety to 
produce the accused ‘till decision’ without speoi* 
fying in which Court or even ^tlll decision in 
whatever Court he may be called upon to appear’* 


Now the learned Judge who is respon, 
sible for this decision was dealing with a 
case in which a person was being prose, 
cuted in the Court of the Subdivisional 
Magistrate of Janjgir and Katghora which 
are sub-divisions of the Bilaspur District. 
The Magistrate sits at Bilaspur, and the 
undertaking in the bond was that the 
accused undertakes to attend in "the Court 
at Bilaspur till the decision of the case," 
and the surety whose security was sought 
to forfeit undertook to produce the accused 
in the Court at Bilaspur till decision.” 
There are many Courts at Bilaspur, and 
the learned Judge held that it was impos- 
sible to enforce a vague and slovenly bond 
of this character in which no Court is 
deOned and in which no date is given. The 
passage which I have quoted and on which 
jrelianoe is placed is really obiter so far as 
the decision of the case was concerned and 
cannot, in my opinion, be taken as a state, 
ment of the law that the provisions of 
B. 499 are exhaustive and override the 
inherent powers of the H igh Court in 

1. Bhamsuddin Blrkar v. Emperor, (19081 80 Cal 
107=6 OWN 686. •\ 

3. Maung Nge v. Emperor, (1926) 19 A I R Rase 
168=84 10 988=26 Or L ; 889=3 Bang 681. 

8. Emperor v. Ohintaraxn, (1986) 38 A 1 R Nae 
948=1936 Or 0 1087=166 1 0 826=88 Or E J 
100=1 L R (1987) Nag 187. 


matters of bail. In I L R (1937) Nag 137* 
the bail was granted by a subordinate 
Court; in the case before me, bail was 
granted on the directions of the High Court, 
and I am unaware of any restrictions on 
the High Court in the matter of imposing 
conditions on which it grants bail. It is 
open for instance to the High Court in 
granting bail, where an accused person has 
been convicted of making a seditious speech, 
to impose the condition that the accused 
should abstain from addressing any public 
meeting or publishing any matter until the 
decision of the appeal, and I do not consider 
that there is any irregularity in the High 
Court directing that the sureties shall be 
responsible for the production of an accused 
person on bail in the High Court and for 
his subsequent production in the Court of 
the District Magistrate of the district where 
he was tried to hear the reserved judgment 
in bis appeal. 

A little consideration will show that this 
practice, which has been the invariable 
practice in this Court, is for the beneBt of 
the accused person. If this Court were 
entitled to do nothing more than to direct 
the release of the applicant on bail so far 
as his attendance in the High Court is 
concerned, the accused would find himself 
in grave difficulties in the case of judgment 
being reserved after the bearing of the 
appeal. The High Court would not release 
him on bail without sureties, and he would 
have to bring potential sureties with him. 
Their solvency could not be verified here, 
and the result would be that, unable to 
furnish bail which he had been able to 
furnish in his own district, the accused 
would have to surrender and remain in jail 
until the appellate judgment is delivered. It 
is in order to obviate these inconveniences 
which would amount to injustice to an 
accused person that this Court directs the 
granting of bail in the trial Court with the 
provision that the accused shall appear in 
this Court on a fixed date and on subsequent 
dates and shall also appear subsequently 
according as the High (3ourt directs. The 
accused is thereby enabled to furnish 
securities which enure until judgment is 
pronounced. The decisions in the cases 
which have been cited before me rest on 
the sure foundation that a surety's bond 
cannot be forfeited because he has failed to 
produce the accused in a Court in which 
he did not undertake to produce him. In 
the case before me the sureties were well 
aware of the terms on which they bad 



422 Nagpur 

undertaken to furnish security for the due 
appearance of the accused, as the terms 
were set out in the bond which they signed, 
and they knew that they were responsible 
for his appearance not only in the High 
Court but in such Court as the High Court 
might direct him to attend, in order to 
surrender to his bail. The present applica. 
tions must therefore be dismissed. 

There is no force in the contention that 
the sureties made themselves jointly res. 
ponsible for the sum of Bs. 1000 only. The 
bond states very clearly that they were 
each severally and individually responsible 
for that sum. None of the Courts below 
has considered that there should be any 
reduction in the amount to be forfeited, and 
in view of the deliberately false denial of 
responsibility, I do not consider that the 
case is one in which any reduction should 
be made. The applications are dismissed in 
their entirety. 

E.U./r.K. Applications dismissed. 
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Stone C. J. and Vivian Bose J. 

Atmaram Soma Patil —Appellant. 

V. 

Accountant-General, G, P., through the 
Examiner, Local Fund Accounts and 
others —Respondents. 

Eirst Appeal No. 116 of 1935, Decided 
on 16th December 1937, from decree of 
Dist. Judge, Nagpur, D/- 2l8t September 
1935. 

C.* P. Local Fund Audit Act (9 of 1933), 
S. 10—Examiner muet be satitbed that loss has 
been caused by gross misconduct or negligence 
before ordering surcharge — Court must con¬ 
sider evidence case by case and not take lot of 
cases together. 

Before a notice can be served under S. 10 (1) 
the Examiner, in cases which fall under GIs. (b) 
and (c) of S. 8, must be satisfied that the loss has 
been caused by gross negligence or misconduct and 
it is necessary for the surcharging officer to state 
whether he is proceeding because of gross negli. 
gence or because of the misconduot of the member. 
If he proceeds on the basis of gross negligence or 
misconduot and surcharges, the member can apply 
to a judge, and the Judge must consider whether 
in point of fact there was gross negligence or mis¬ 
conduct. In order to arrive at a conclusion of that 
nature, he must consider the evidence case by case 
and not take a lot of cases all together, decide one, 
and say that all are the same. Such a mode would 
he very inconvenient if there were any difference 
whatever in the evidence led in one case or another. 

[P 429 0 1, 2] 

y. Y. Jakatdar— for Appellant. 

J. Sen —for Respondents 1 and 2, 

W. Dutta —for Respondent 4. 


A. I. B. 

Judgment. — Thig appeal is brought 
under the provisions of S. 14, Local Fund 
Audit Act. That Act has, since the hearing 
of this case by the learned District Judged 
been amended in many particulars, but 
those amendments do not affect the present 
point. The learned Judge has dealt with 
the matter in a somewhat inconvenient 
way because having before him several 
applications to sot aside orders of surcharge 
made by the Local Fund Auditor, he has 
dealt with one of those applications (that 
is, the one made by the Chairman of the 
Local Board) at length and then has passed 
to this present application and has said in 
effect that there is no difference in fact 
between the two and therefore his decision 
on the one must control the decision on 
this one. The application under considera. 
tion arises in the following way ; The 
applicant, a member of the Local Board, 
had been recently elected. The vouchers 
that are prepared for the signature of 
members who receive any money, we are 
informed, are in a language not known to 
the member. According to his story, he 
was informed by the accountant that the 
voucher that was being placed before him 
for his signature related to bis travelling 
expenses. In point of fact, again according 
to his story and according to the account- 
ant's evidence in another matter which, it 
is not disputed, we can take into consi* 
deration in this appeal, the sum in ques* 
tion had been paid to a former Chairman 
fraudulently and was shown as moneys 
expended on roads. In truth and in fact, 
according to the applicant’s story, the 
money had not been expended on roads; 
it had been pocketted by the former Chair¬ 
man; the accountant was a party to tbe 
misappropriation and was endeavouring 
to cover up the defalcation by getting 
the newly elected member's signature on 
this voucher representing that it was for 
the member's travelling expenses which 
amounted to a few rupees. The newly 
elected Chairman was saying much the 
same thing as was another member, and 
the learned Judge seems to have thought 
that, having dealt with one case, that dis¬ 
posed of all the cases so long as there was 
no material difference in the facts excepting 
that tbe one was the Chairman and the 
other was a member. 

It is a little inconvenient to deal with 
the matter in that way because it is not 
apparent, when an appeal is brought by 
only one and when the evidence of the 
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tkccountant is quite different in the case of 
the one -who appeals and the others who 
do not appeal, to what extent the learned 
Judge has stressed the points special to 
the case under appeal or whether he has 
ignored them altogether. However that 
may be, and we only mention it in order to 
avoid this kind of inconvenience in future 
—in our opinion, this matter goes off on a 
short point. The Central Provinces Local 
Pund Audit Act provides by S. 8 as to what 
shall be included by the Examiner in his 
Audit Report, and two of the things which 
must be included in the Audit Report are: 
(S. 8-b) "the amount of any deficiency or 
loss which appears to have been caused by 
■the gross negligence or misconduct of any 
person,” and (c) "the amount of any sum 
which ought to have been but is not brought 
into account by any person.” Those to- 
pother with two other sub-sections which 
are not material here, state what should 
appear in the Audit Report. But it is S. 10 
which empowers the Examiner to sur- 

charge. S. 10 provides as follows : 

(1) On the preparation and delivery of copies of 
the report under S. 7, the Examiner may serve a 
notice on the person whom he considers to have 
made or authorized the illegal payment or to be 
accountable for the deficiency, loss or omission, 
referred to in CIs. (b) and (c) of S. 8, when caused 
by gross negligence or misconduct, requiring him 
to show cause within three months why the pay¬ 
ment or amount should not bs charged against 
him. 

That entitles the Examiner to serve a 
notice calling upon the person in question 
to show cause why the payment or amount 
should not be charged against him. If be 
shows cause, it is considered and then the 
Examiner can surcharge him if he finds 
that the person charged has not explained 
bis position and when he surcharges him, 
the person, charged has, under 8. 14, the 
right to apply to the District Judge. It 
will be noticed that before a notice can be 
served under Sec. 10 (l) the Examiner, in 
oases which fall under Cla. (b) and (c) of 
8. 8, must be satisfied that the loss has 
been caused by gross negligence or mis¬ 
conduct. 

Here he has nowhere so found and he 
places the obligation to make good the 
loss by finding, according to the reasons 
which he gives in Ex. P.2, inter alia "(iii) 
Acknowledgments of the amount in ques¬ 
tion signed by you exist ” and " therefore 
your contention that you did not receive a 
pie of it cannot be accepted.” That of 
course is not a finding of either gross neg. 
ligence or misoonduct. If there is a defal- 
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eating clerk who is minded to commit a 
fraud OD a new member by getting him 
under false representations as to the eon. 
tents of a receipt printed in a language 
that the new member does not understand, 
to sign a voucher and the new member 
signs believing in the integrity of an em¬ 
ployee of the Board (the accountant), that 
may or may not show misconduct or gross 
negligence on the part of the member. 
Whether it does or does not will depend 
on circumstances, but if he is to be sur. 
charged on that ground, it is necessary for 
the surcharging officer to state whether he 
is proceeding because of gross negligence or 
because of the misconduct of the member. 
If be proceeds on the basis of gross negli¬ 
gence or misconduct and surcharges, the 
member can apply to a Judge, and the Judge 
must consider whether in point of fact 
there was gross negligence or misconduct. 
In order to arrive at a conclusion of that 
nature, ha must consider the evidence case 
by case and not take a lot of cases all to. 
gather, decide one, and say that all are the 
same. As we have observed, such a modej 
would be very inconvenient if there werej 
any difference whatever in the evidence! 
led in one case or another. 

In our opinion therefore, this appeal sue- 
ceeds, and it is not even necessary to send 
the matter back to the learned Judge for a 
finding because there never having been a 
surcharge on the basis of gross negligence 
or misconduct, the surcharge is unjustified. 
The appeal is allowed with costs. 

K.S./r.K. Appeal allowed. 
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Stone C. J. and Niyogi J. 

Mt. Draupadi, wlo Bamaji Mali and 
others — Appellants. 

V. 

Vihram Krishna Mali and another — 

Respondents. 

Second Appeal No. 177.B of 1933, De. 
oided on 28th January 1938, from appellate 
decree of First Addl. District Judge, Akola, 
D/- 25th August 1933. 

>{< (a) Hindu Law—Adoption—Bombay School 
—After death of last male-holder bit widow in 
peateMion of entire family property — Adop¬ 
tion by widow of predeceaced co-parcener la 
valid — After death of adopted aon widow of 
laat male-holder adopting aon — Thia adoption 
ftUo ii T&lid And divAit* propotty vetted in 
widow of predecoAsed co-pAtconer After re* 
ntAvriAgo of widow of her Adopted eon# 


MTa Draupadi v, Vikram Krishna 
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The vesting of the property on the death of the 
last holder in some one other than the adopting 
■widow, be it another co-parcener of the joint 
family or an outsider claiming by reverter or by 
inheritance cannot be in itself the test of the 
continuance or extinction of the power of adop¬ 
tion. Similarly, it is the right of the adopted son 
and not the existence of the co-parcenary that is 
the true criterion for determining the judicial 
effect of the adoption. A person in whom the 
property is vested after the death of the sole 
surviving member of a joint family takes it sub* 
ject to defeasance in the event of an adoption by 
the widow of a predeceased member of the quon¬ 
dam joint family. The defeasibility of the vesting 
of such an estate is implicit in the very fiction 
that a widow is the surviving half of the husband. 
The husband becomes fully alive, for juridical 
purposes, in the form of the adopted son on the 
well-recognized Vedic Doctrine *' The father is 
born as the son. ” Consequently the adopted son 
must get such interest as his father would have 
Bot had he been alive at the date of adoption. 

[P 426 C 2; P 430 Cl] 

Where therefore after the death of the last 
male holder bis widow is in possession of the 
entire joint property and the widow of a prede¬ 
ceased co-parcener adopts a son, the adoption is 
valid and divests the widow of the last male 
holder. If after the death of this adopted son the 
widow of the last male holder adopts a son, that 
adoption is also valid because she has no less 
power to adopt a son to her husband than the 
widow of the predeceased co-parcener had to adopt 
a son to her own husband. Neither her consent 
to adoption by widow of predeceased co-parcener 
nor death of son adopted by widow of predeceased 
co-parcener would destroy her inherent power to 
adopt. The estate vested in the widow of the 
predeceased co-parcener after the remarriage of 
the widow of her adopted son would be subject to 
defeasance by last male holder's widow's exercise 
of her power to adopt : A I li 1933 P C 255 and 
AIR 2935 P C 95, Pel. on; AIR 2929 Nag 98 
(F B) and 14 Bom 463. held overruled by A I R 
1933 P C 255; Case law reviewed. (P 430 C 2] 

(b) Privy Council — Principle enunciated 
must be followed by Indian Courts even if 
inconvenient to do so. 

It is not open to the Courts of India to ques- 
tlon any principle enunciated by the Board, which 
must therefore be followed irrespective of the 
inconvenient and embarrassing results which may 
attend the application of that principle .AIR 
2925 P C 272, Rel. on. [P 427 C 1} 

(c) Hindu Law — Co-parcenary explained. 

' Co.parcenary ’ as popularly understood only 
expresses the rights and obligations growing out 
of the status of an undivided family which is the 
creature of Hindu law. Joint family consists of 
males and females who constitute a sort of corpo¬ 
ration some of the members of which areco*parce- 
ners, that is, persons who on partition would be 
entitled to demand a share while others are only 
entitled to maintenance. The male members of a 
joint family are entitled to claim partition and 
the female members are only entitled to mainten¬ 
ance, although an exception ought to be made in 
favour of the mother who is entitled to a share 
on partition between her sons or her husband 
and her sons. Their rights spring from their being 
Qotraja Saplnda tracing their descent from a 
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common ancestor or connected by lawful wed* 
lock with the male members of the family. It is 
apparent that joint family may consist of surviv¬ 
ing female members only 9 M I A 195 (PC), 
Rel. on. [P 428 0 2: P 429 C 1] 

(d) Hindu Law — Adoption — Adopted son 
can challenge alienations by limited owner 
prior to adoption. 

The rights of an adopted son accrue on the date 
of adoption: nevertheless he is entitled to chal¬ 
lenge alienations made by a limited owner prior 
to his adoption '.AIR 2928 J/ad 469. Iiel. on. 

[P 430 C 2] 

(e) Adverse Possession—Joint family — One 
member's possession is not adverse to another 
member. 

Where after the death of the last male holder his 
widow is in possession of family property and the 
widow of a predeceased co-parcener adopts a son, 
bis adoption is valid and his possession cannot be 
regarded as that of a trespasser but that of a 
member of a joint family. As such it cannot be 
regarded as being adverse to the last male holder's 
widow who is a female member of the family. 
Even if regarded as adverse, it cannot destroy the 
right of her adopted sou who claims as her bus- 
band's son. [P 431 C 1} 

M. R. Bobde and B. V. Pradhan — 

for Appellants. 

Dr. D. W. Katbalay —for Appellant 2. 

M. B. Kinkhede and N. B. Chandurkar 

— for Eespondent 1. 

Judgment.—This is a defendants’ second 
appeal against the concurring judgment of 
the First Additional District Judge, Akola, 
in Civil Appeal No. 201 of 1932, decided- 
on 28th August 1933. One Laxman died 
in or about 1896 leaving him surviving, 
two sons Bamji and Krishnaji. For a clear 
apprehension of the main issue in the case, 
it is desirable to describe the relationship 
of the principal parties in the form of a 
genealogical table as below: 

LAXMAN (died 1396) 



Ramji=Dr(tupndi Erishnaji^Tufsai 

(12-1.06 died) (27-4-06 died) 

Sakharam (adopted on Vikram (plaintiff) 

28-6-07 by Draupadi (adopted by Tulsai 

and died in 1912) on 8'6*80). 

The parties are governed by the Bombay 
school of Hindu law. Ramji died on 12th 
January 1906 survived by his widow Mt. 
Draupadi and brother Krishnaji. After 
Krisbnaji’s death on 27th April 1906, the 
only members of the joint family who were 
left were the widows, Mt. Tulsai and 
Draupadi. Tulsai being the widow of the 
last surviving member was in possession of 
the entire joint family property. Mt. Drau¬ 
padi adopted Sakharam on 28th June 1907 
with the alleged consent of Mt. Tulsai. 
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Sakharam died in 1912 and Mt. Tulsai 
adopted in 1930 Vikram, who has filed 
this suit against Mt. Draupadi and her 
daughter Mt. Bani and her transferees of 
portions of the joint family property. Mt. 
Draupadi resisted the suit on the ground 
that she had, pursuant to the authority of 
her husband, adopted Sakharam and that 
consequent on his death in 1912, she became 
the sole owner of his property; that Tulsai 
consented to Sakharam's adoption; and that 
her own power of adoption was exhausted, 
with the result that she was incompetent 
to adopt Vikram; and the plaintiff’s claim, 
if any, was barred by adverse possession 
on the part of Draupadi as well as by her 
omission to set aside Sakharam’s adoption 
within six years under Art. 118, Limitation 
Act, and lastly that the plaintiff was 
bound by family arrangement concluded 
between Mt. Draupadi and Mt. Tulsai by a 
written farkatnama dated 27th July 1920, 
whereby Mt. Tulsai had relinquished her 
interest in favour of Mt. Draupadi. The 
transferees contended that the properties 
which they had acquired by transfer from 
Mt. Draupadi were Sakharam’s self-acquired 
property to which the plaintiff, even if his 
adoption was valid, had no claim. Both 
the Courts below concurred in holding that 
Sakharam’s adoption was invalid and that 
Mt. Tulsai was alone competent to adopt a 
son as she was the widow of the last male 
holder Krishna]!; and negatived the pleas 
that Bamji had authorized Mt. Draupadi 
to adopt and that Mt. Tulsai bad consented 
to Sakharam's adoption. The suit was held 
to be barred neither by adverse possession 
nor by failure to sue to set aside Sakha, 
ram’s adoption. The so-called relinquish, 
ment by Tulsai was found to be fraudulent 
and ineffective. The property which was 
in possession of the transferees was found 
to be not the self-acquired property of 
Sakharam but a part of the joint family 
estate. 

The lower Appellate Court, in holding 
Sakharam's adoption as invalid, followed 
a Bench decision of the late Court of the 
Judicial Commissioner, C. P., reported in 25 
N L R144,^ 66 Bom 699^ and 67 B om 157.^ 

1. Uttamcao v. Daulat. <1999) 16 A I B Nag SB 
=116 I 0 499=96 N L R 144 (F B). 

S. SaDgangoada v. Hanmantgonda, (1989) 19 AIR 
Bom 8=1861 0 600=66 Bom 699=83 Bom 
L R 1936. 

8. Bbimabal t. Oarnoathgoada Khaodappa- 
goQda, (1983) 90 A I R P 0 1=14110 9=67 
Bom 167=60 I A 96 (P C). 
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The principle applied to the case was that 
the vesting of the estate in Tulsai, the widow 
of the last male holder, deprived Draupadi, 
who was the widow of a predeceased' 
member of the joint family, of her power 
to adopt. The Full Bench case of the late 
Court of the Judicial Commissioner, Nag. 
pur, was declared in 31 N L R Sup 180,* 
by a Full Bench of that Court to have been 
impliedly overriued by the Privy Council 
decision in 12 Pat 642.^ In 59 Bom 360,® the 
Board followed the view taken in that case. 
In the face of the pronouncements of the 
Privy Council in these two cases which 
are of paramount authority in India, it is 
manifestly impossible to affirm the lower 
Appellate Court’s finding that Sakharam’s 
adoption was invalid, but our attention has 
been drawn to a very important Full Bench 
decision of the Bombay High Court which 
has a direct bearing on the point under 
consideration. That is I L R (1937) Bom 
508.^ In that case the learned Judges 
regarded the question from the point of 
view whether the effect of the two above 
mentioned Privy Council decisions was tc 
overrule the dictum of Telang J. in 14 
Bom 463® to the effect that an adoption 
by a widow under her husband’s authority 
divests an estate vested in any member of 
the undivided family of which the husband 
was himself a member, but that it does 
not divest the estate of one on w’hom the 
property has devolved by inheritance from 
a lineal heir of the husband. The majority 
of the learned Judges including the learned 
Chief Justice held that if there was any 
implication in that case that the adoption 
was invalid, that case should be deemed to- 
have been overruled to that extent by the 
two Privy Council decisions. Rangnekar J. 
in a separate judgment propounded the 
view that the authority of that case was 
not impaired to any extent by the Privy 
Council decisions; while the majority were 
of opinion that when an adoption by a 
widow of a predeceased coparcener takes 

4. Bamchandra v. ^It. Vamunaba), (1936) 23 
AIR Nag 65=162 I C 671=31 N L R Sup 
180 (F B). 

6. Amrendra Mansingb t. SauataD Siogb, (1933) 
20 A I R P 0 156=143 I C 441 = 12 Pat 642 
=60 1 A 242 (P 0). 

6. VijaysiDgjl v. SbivBaDgji, (1935) 22 A I R P 0 

96=165 1 0 498=69 Bom 360=62 1 A 161 
(P C). 

7. Bala Sakharam ▼. Laboo Bambhajl, (1937) 24 

AIR Bom 279=170 I 0 893=1 L R (1937) 
Bom 608=89 Bom L B 382 (F B). 

6. Chandra v. Qojarabat, (1890) 14 Bom 463. 
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place after the termination of the copar¬ 
cenary, that adoption though valid for 
ceremonial purposes has not the effect of di. 
vesting the property which devolved on the 
heir of the last surviving coparcener (other 
than the widow) or those claiming through 
him or her. Eangnekar J. was definitely of 
opinion that such adoption itself was 
invalid both for spiritual and secular pur- 
poses. With due respect, it may be observed 
that either view discards the ancient texts 
(Yathaiva Atma, Thatha Putrah Katham 
Anyodhanam haret—Manu 9.130, Pindam 
Dadyat haret dhanam—9.136, Gotra- 
rikhtanugo Pindo — 9-142 : See Kalluk 
Bhatta’s Commentary Yaschartha haret 
Pindadayi—Vishnu 15.40, See Dattaka- 
mimansa Chap. 6—S. 5l) which sustain 
the principle laid down by the Privy 
Council. 

The question is a complex one but the 
answer is unmistakably traceable in the 
two Privy Council decisions. It will there, 
fore be desirable to set forth the material 
facts in 12 Pat 642® which is the leading 
case. In that case the plaintiff Banamali 
claimed an impartible zamindari by inheri. 
tance upon the death of Raja Bibhudendra 
who died unmarried. The Raja’s mother 
Rani Indumati adopted a son by name 
Amrendra after his death. Banamali who 
was descended from a remote common 
ancestor claimed the zamindari on the 
basis that it was a separate property. 
According to the custom obtaining in the 
family the females were excluded from 
inheritance. Banamali’s contention was 
that when once the estate had vested in 
him as the heir of the last male holder 
Rani Indumati’s power of adoption was at 
an end. He succeeded in the original Court 
as well as in the High Court but failed in the 
Privy Council. Before the Board, the res. 
pondent's argument was that when once 
the estate had vested in an heir of that 
last male holder other than the adoptive 
widow, the widow’s power of adoption was 
extinguished. Their Lordships of the Privy 
Council described that argument as one 
which approached the question from that 
point of view of rights in the property. On 
the other band, the appellant contended 
that the power to adopt was not dependent 
in any way on the vesting or divesting of 
property. Their Lordships of the Privy 
Council referred to certain ancient authori¬ 
tative texts and judicial decisions bearing 
on the issue and deduced the conclusion 
that the foundation of the Brahminical 
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doctrine of adoption is the duty which 
every Hindu owes to his ancestor to pro¬ 
vide for the continuance of the line and the 
solemnization of the necessary rites, and 
referring to 1 Mad 69* at p. 82 observed 
that the doctrine of devolution of property 
was a secondary consideration, and con. 
veyed an admonition that great caution 
should be observed in shutting the door on 
any authorized adoption by the widow of a 
sonless man. After a critical and exhaus¬ 
tive consideration of what were seemingly 
divergent currents of rulings, their Lord, 
ships enunciated the proposition that the 
true principle must be found upon the 
religious side of the Hindu doctrine. It 
must be particularly observed that their 
Lordships deduced from 43 Bom 778,^® 
1 Mad 69* and 1 Mad 174^^ the conclusion 
that the vesting of the property on the 
death of the last holder in some one other 
than the adopting widow, be it another 
coparcener of the joint family or an out. 
sider claiming by reverter or by inherit, 
ance, cannot be in itself the test of the 
continuance or extinction of the power of 
adoption, and further pointed out that if in 
43 Bom 778^® the actual reverter of the 
property to the head of the family did not 
bring the power to an end it would be 
impossible to hold in the case that was 
under consideration that the passing by 
inheritance to a distant relation could have 
that effect any more than the passing 
by survivorship would in a joint family. 
Applying that principle, it was decided that 
Rani Indumati's power of adoption under 
her husband’s authority was not exhausted 
at the death of Bibhudendra (her son). In 
59 Bom 360® the Board followed the view 
laid down in 12 Pat 642® and reversed the 
decision in 56 Bom 619^^ on these obser- 
vations: 

The learned Judges proceeded upon the principle 
that a widow cannot adopt a son to her deceased 
husband if by so doing she would defeat an estate 
other than her own. This view cannot now be 
regarded as a correct exposition of the law. 

In the penultimate paragraph of that 
judgment there is an observation which is 

9. Sri Virada Fratapa Raghunada Deo v. Sri Brozo 
Kishore Patta Deo, (1876-78) 1 Mad 69=3 
I A 164=26 W R 291=3 Sar 683 (P C). 

10. Pratapsingh Shivsingh v. Agarsinghji Rai- 
singhji, (1918) 6 A I R P 0 192=60 I 0 467 
=43 Bom 778=46 I A 97 (P 0), 

11. Vellanki Venkata Krishna Rao v, Venkata 

Rama Lakshmini, (1876-78) 1 Mad 174=4 
I A 1=26 W R 21=3 Sar 669 (P 0). 

12. Bai Kesharba v. Shivsangji, (1932) 19 A I R 

Bom 654=142 10263=56 Bom 619=34 Bom 
L R 1332, 
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important and noteworthy: “It is clear 
that in his presence the plaintiff cannot 
inherit the estate.” The pronoun “his” 
refers to the adopted son. The pronounce¬ 
ments made by their Lordships of the Privy 
Council upon the principle which should 
determine the validity of adoption by a 
Hindu widow are thus clear and unambi¬ 
guous. It must be borne in mind that, 
as their Lordships of the Privy Council 
pointed out in 47 All 883'^ at p. 900, it is 
not open to the Courts of India to question 
any principle enunciated by the Board, 
which must therefore be followed irrespec¬ 
tive of the inconvenient and embarrassing 
results which may attend the application 
of that principle. Next it is necessary to 
turn to 14 Bom 463® and analyze it to dis¬ 
cover the principle which was applied to 
the 'particular facts of that case and to see 
how far that principle received the approval 
of the Privy Council. The facts were that 
Krishnaji and his two sons, Bhau and Nana, 
were members of an undivided family, 
Bhau died first leaving a widow. Then 
Krishnaji died. On his death Nana sue- 
ceeded to the family property. Nana died 
survived by his widow Gojarabai who came 
into possession of the property. Thereafter 
Bhau’s widow adopted Chandra as son to 
her husband, Bhau, and he proceeded against 
Gojarabai to recover the property. Telang 
J. on a review of authorities evolved the 
rule: 

An adoption by a widow under her husband’s 
authority has the effect of divesting an estate of 
any member of an undivided family of which the 
husband was himself a member, but it does not 
■divest the estate of one on whom the estate devolved 
from a lineal heir of the husband. 

In the light of that rule the learned Judge 
viewed the case as follows : 

When the inheritance devolved from Nana upon 
'his widow Gojarabai, it devolved, not by succes¬ 
sion, as in an undivided family, but strictly by 
inheritance, as if Nana had b^n a separated 
householder. Strictly speaking, according to the 
view taken by our Courts, there was at Nana’s 
Aeath no undivided family remaining into which 
an adopted son could be admitted by virtue of his 
adoption, 

and on that view he concluded that 
Chandra's adoption was invsJid. The rule 
enunciated by Telang J., who was a dis¬ 
tinguished Judge and Sanskrit scholar, was 
followed in a long series of decisions of the 
Bombay High Court including 20 Bom 250^^ 

18. Mata Prasad ▼. Nagesbar Bahai, (1936) 19 
A 1 R F 0 373=91 10 870=38 0 0 863=47 
All 883=69 I A 898 (P 0). 

14. Bbri Dharnldhar v. Ohinto, (1896) 90 Bom 
360. 


and 23 Bom 327^^ with reference to which 
Eanade J. made an observation in 25 Bom 
306^® at page 312 ; 

The whole current of the recent decisions has 
been to base this limitation on the widow's power 
of adoption solely on the question whether the 
widow’s act of adoption derogated from her own 
rights or the vested rights of others. 

In 12 Pat 642“ at p. 653, this observa¬ 
tion was disapproved and at p. 658, 37 Bom 
598,^^ which deduced its ratio decidendi 
from 14 Bom 463,® 23 Bom 327^® and 25 
Bom 306^® was pronounced to be no longer 
authoritative. It is also pertinent to notice 
here that in 56 Bom 619^^ at page 653, 
Patkar J. had declined to discuss the 
reasoning in A I R 1932 Mad 227^® because 
he doubted the decision in 14 Bom 463® 
and 20 Bom 250,** but the decision in 56 
Bom 619*^ was itself reversed in 59 Bom 
360.® 

It may be useful to examine in some 
detail the course of reasoning pursued in 14 
Bom 463.® At the outset, Telang J. declares 
on the authority of West and Bulher that 
the principle that a widow cannot adopt so 
as to defeat a vested interest is not to be 
found in that form in the Hindu authorities. 
Then the learned Judge refers to 1 Mad 69® 
as an authority for the proposition that an 
adoption under the husband’s direction 
may divest the estate vested in an undivid¬ 
ed coparcener of the husband. He then 
turns to 10 M I A 279*® as an authority 
for the opposite view, and points out that 
it was explained in 1 Mad 174,** remark¬ 
ing that this judgment was delivered by 
Sir J. Colville who was also the mouth¬ 
piece of the Judicial Committee in 1 Mad 
69® decided only a few months before. 
Finding that on the one hand the later 
judgment did not contain any reference, 
notwithstanding allusion to it in the coun- 
sel’s argument, to the former case and that 
on the other hand 10 M I A 279*® was 
again explained and followed in 8 Cal 302 
and the principle deduced from it was again 


16. Favapa v. Appanna, (1899) 23 Bom 327. 

16. Venkappa Bapu v. Jivaji Krishna, (1901) 25 

Bom 806=2 Bom L B 1101. 

17. Bhimabal v. Tayappa Murarrao, (1918) 37 

Bom 698=21 1 0 107=16 Bom L B 783. 

18. Panyam v. Rama Lakshmamma, (1982) 19 

A I B Mad 227=138 I 0 170=66 Mad 681— 
63 M li J 187. 


19. Mt. Bhooban Moyee Debla 7- 

Acbarji Cbowdbary, (1863-66) 10 M I A 279 


20. Padma Kumari Debi ▼. The Court ol Wards, 
(1883) 8 Cal 302=8 I A 229=4 Bar 286 (P C). 
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applied in 10 Mad 205^^ and 17 Cal 122,23 
the learned Judge concluded that the Judi. 
cial Committee did not consider the deci. 
sioD in 1 Mad 69,® as being inconsistent 
’with the other cases mentioned above and 
deduced the rule of his decision. While con¬ 
cluding the judgment the learned Judge 
observes that there was no direct autho¬ 
rity in support of bis view, either of text¬ 
books or decided cases, but that there was 
general tendency of the Courts from the Privy 
Council downwards, in favour of limiting the 
exercise of the power of adoption by women after 
the death of their husbands. 

Now the identical cases, from which 
Telang J. deduced the rule he did, have 
been explained, and the rule based on the 
principles of Hindu law governing adop¬ 
tions by widows in Bombay has been enun¬ 
ciated in clear and positive terms by the 
Judicial Committee in 12 Pat 642® at 
pp. 651-53. The effect of this decision is 
to sweep away the cobwebs of case law in 
India which strangled the real principle of 
the Hindu law. 

It is true that in 57 Bom 167 at p. 173, 
their Lordships of the Privy Council refer, 
red to the reason for decision contained in 
14 Bom 463,® but it will not do to overlook 
that the controversial aspect of that case 
was there not material for consideration 
and the Board was not invited to pronounce 
its opinion on it. Mere reference to that case 
without affirmance of the correctness of the 
principle which is now in controversy can¬ 
not be regarded as reflecting the Board’s 
view in favour of that principle. In view 
of the foregoing discussion, it will be evi- 
dent that the effect in 12 Fat 642® and 59 
Bom 360® is to denude 14 Bom 463® of its 
authority. The case reported in 60 Bom 
1022® contains a tacit admission of this 
position. In IL R1937 Bom 508" an attempt 
is made to distinguish 12 Pat 642® and 59 
Bom 360® on the ground that a coparcenary 
was in existence at the time of the adop. 
tion, although it was conceded that the 
coparcenary was of a peculiar nature. That 
argument loses its force in view of 41 Mad 
7782^ at p. 783, where it was pointed out 
by their Lordships of the Privy Council 

21. Thayammal v. Venkatarama, (1887) 10 Mad 

205=14 I A 67=6 Sar 10 (P C). 

22. Taraohurn Cbatterjee v. Suresh Chandra 

Mukerjee, (1890) 17 Cal 122 = 16 I A 166=6 

Sar 879 (P C). 

23. Umabai v. Nani, (1936) 23 A I R Bom 135 = 

162 I C 183=60 Bom 102=38 Bom L R 100. 

24. Ram Rao v. Rajah of Pitbapur, (1918) 5 A I R 

P C 81 = 47 I C 354 = 41 Mad 778 = 45 I A 

148 (P C). 
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that in an impartible zamindari there is 
no coparcenary. Further it was pointed 
out that inconvenient and embarrassing 
results are likely to follow from the applica- 
tion of the principle enunciated in 12 Pat 
642.® The answer, in the worcis of Telang 
J., in 14 Bom 463® is: “ the possibility of 
such difficulties arising is not to prevent 
the rule of law from being enforcecl,” at 
p. 472. They are however no more so than 
in the case of an ordinary widow’s estate 
and at all events they must be tolerated to 
maintain the true principle of the Hindu 
law. Such practical difficulties which may 
arise in exceptional eases cannot justify 
the destruction of the widow’s paramount 
right to adopt. Hard cases should not make 
bad law. Any limit to the widow’s power 
of adoption that may be laid down to avoid 
practical difficulties would in its nature be 
arbitrary. It is therefore advisable to leave 
it to the Legislature to amend the law. In 
the meantime the limit indicated in 12 Fat 
642® may be regarded as the only limit. 

The rule propounded in 12 Pat 642® 
appears to he startling only because it runs 
counter to and unsettles the effect of a uni¬ 
form course of decisions in Bombay but 
there is nothing in it which is repugnant to 
the spirit of the Hindu law. It must be 
observed that attaching undue importance 
to "coparcenary” may be misleading since 
that concept itself was unknown to the 
original Hindu law. In 43 All 2202® at 
p. 243, their Lordships of the Privy Council 
observed that it would be better if the 
words ‘coparcenary’ and ‘coparceners’ had 
not been used and conveyed a caution 
against fastening the attention too much 
on the word ‘coparcenary.’ ‘Coparcenary,’ 
as popularly understood, only expresses the 
rights and obligations growing out of the 
status of an undivided family which is the 
creature of Hindu law : see 9 M I A 1952® 
at p. 237. Joint family, as pointed out by 
Mayne at p. 344, Bdn. 9, consists of males 
and females who constitute a sort of corpo¬ 
ration some of the members of which are 
coparceners, that is persons who on parti¬ 
tion would be entitled to demand a share, 
while others are only entitled to mainten- 
ance. The male members of a joint family 
are entitled to claim partition and the 

25. B&ijnath Prasad Singh v. Tej Bali Singh, 

(1921) 8 A I R P 0 62 = 60 I C 634 = 43 All 

228=48 I A 196 (P C). 

26. Charlotte Abraham v. Francis Abraham, 

(1861-63) 9 M I A 195 = 1 W R 1=1 Suther 

601=2 Sar 10 (P C). 
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female members are only entitled to main, 
tenance, although an exception ought to be 
made in favour of the mother "who is enti¬ 
tled to a share on partition between her 
sons or her husband and her sons. Their 
rights spring from their being Gotraja 
sapindas tracing their descent from a com. 
mon ancestor or connected by lawful wed¬ 
lock with the male members of the family. 
It is apparent that joint family may con. 
sist of surviving female members only. 

Now, attention may be directed to the 
law of property which may be elucidated 
with reference to the following illustrative 
pedigree : 

A=sX 


1 I I 

BCD 

I I 

E G 

1 

F 

A is the propositus who acquires pro¬ 
perty. On his death bis property devolves 
on his sons B, G and D, as ancestral joint 
(or corparcenary) property to the exclusion 
of A’s widow. When B begets a son E and 
C adopts one G, both E and G will acquire 
interest in that property by their birth. 
It will be apparent that there is a differ¬ 
ence between the rights of A's widow and 
those of B, C, D and others (male members). 
The law expounded in the Mitakshara uses 
the word “Daya” as signifying the wealth 
which becomes the property of another, 
solely by reason of relation to the other. 
It is of two sorts: unobstructed (apratiban. 
dha), i. e. not liable to obstruction, or lia- 
hie to obstruction (sapratibandha). The 
wealth of the father or the grandfather 
becomes the property of bis sons or his 
grandsons, in right of their being sons or 
grandsons | and that is inheritance not lia¬ 
ble to obstruction. But property devolves 
on parents (or uncle) brothers and the rest 
upon the demise of the owner if there be 
no male issue t and thus the actual exis¬ 
tence of a son and the survival of the owner 
are impediment to succession ; and on their 
ceasing, the property devolves (on the suc- 
^SBor) in right of being uncle or mother. 
^^18 IS inheritance subject to obstruction 
(Colebrooke’s Mitakshara, Chap. I, Sa. 1, 3). 
It is now to be seen what is the nature of 
the rights of the male members of the 
family designated as coparceners. As Mayne 
points out at p. 344. Edn. 9, they have the 
tight to enjoy and hold the joint property, 
to restrain the acts of each other in res¬ 
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pect of it, to burden it with their debts 
and at their pleasure to enforce its parti, 
tion. Even the father has no independent 
power in the disposal of this (coparcenary) 
property because 

they who are born, and thoy who are yet unbegofe- 
tcn, and thoy who are still in the womb require 
the means of support, no gift or sale should be 
made; Colebrooke’s Mitakshra, Chap. I, S. III.27. 

To revert to the illustrative pedigree, if 
all male persons die excepting D and the 
widows of B and C, it is conceded by 
Telang J. in 14 Bom 463® that the widows’ 
adoptions, if made during D's lifetime, 
confer on the adopted sons all the rights 
of the coparceners but denies them those 
nghts, if their adoptions took place after 
V s death. The difference in the results of 
adoptions made before and after D’s death 
is made to turn on the existence or non¬ 
existence of the coparcenary. But the ques. 
tion may reasonably arise; Is there a joint 
family or coparcenary when D alone is 
surviving? Coparcenary denotes ownership 
of at least two persons; and so, to call a 
sole owner a coparcener and bis property 
which is admittedly held in severalty, 
coparcenary property is a manifest contra-’ 
diction in terms. The contradiction dis¬ 
appears when it is borne in mind that the 
sole coparcener holds a species of property 
which is intended for the support of those 
who are born, who are yet unbegotten, 
who are still in the womb” and con¬ 
sequently he holds it on behalf of his natu- 
ral born son, yet unbegotten, as well as 
any son who would be adopted by A’s or 
B's widow. Why are these afterborn or 
after-adopbed (if such expression may be 
used) sons able to divest the estate which 
had already lapsed to D by survivorship ? 
Obviously because the property is ancestral 
and required for their support. It must not 
be overlooked that these sons derive their 
right not from their relationship to D bub 
to the propositus, the common ancestor 
who acquired the estate or its nucleus. If 
that is the peculiarity of this ancestral 
(coparcenary) property how will its nature 
be altered by D's death ? That it is nob 
altered is evident from the fact that the 
widows of A and B still continue to have 
the right of maintenance in respect of that 
property—a right which is capable of being 
enforced by declaration of a charge on it 
That will not be the result had the pro¬ 
perty been D's self.acquired property It 
must consequently be held that on D ’5 
death, D's widow who is apparently the 
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sole owner, stands in precisely the same 
position as D did with respect to the 
ancestral property. It must follow that the 
result of the adoption made after D's death 
must be the same as if it had been made 
before his death. The result will not be 
different even if after D's widow’s death, 
the property devolves on D's daughter, or 
other heir. When the adoption takes place 
after D’s death, there arises a conflict be. 
tween the rights of the adopted son and 
the person in whom the property remains 
vested at the moment. That conflict must 
be resolved in favour of the adopted son 
because the former’s heritage is not liable 
to obstruction whereas the latter s is. His 
right being superior must override that of 
the rival. This situation reveals the signi- 
ficance of remark, “It is clear that in his 
presence, the plaintiff cannot inherit the 
estate” occurring in the penultimate para, 
graph at p. 366 of 69 Bom 360.® The word 
plaintiff’ refers to the person in whom the 
property vested before the adoption. ^ 

There is nothing new or startling in the 
above.mentioned proposition which but 
involves the application of the Mitakshara 
rule. It is in accordance with this rule that 
when a widow of a deceased coparcener 
adopts a son to her husband, he acquires 
his father’s interest notwithstanding that 
it lapsed to the survivors, and an adoption 
by a widow of a deceased owner results in 
tdivesting the widow’s estate. It is clear 
that a person in whom the property is 
vested after the death of the solo surviv. 
ing member of a joint family takes it 
subject to defeasance in the event of an 
adoption by the widow of a predeceased 
member of the quondam joint family. The 
defeasibility of the vesting of such an estate 
is implicit in the very fiction that a widow 
is the surviving half of the husband. The 
husband becomes fully alive, for juridical 
purposes, in the form of the adopted son on 
ithe well.recognized Vedie Doctrine, “The 
father is born as the son”. Consequently, 
the adopted son must get such interest as 
his father would have got had he been alive 
at the date of adoption. To conclude, it is 
the right of the adopted son and not the 
existence of the coparcenary that is the 
true criterion for determining the judicial 
effect of the adoption. Turning now to the 
present case, it must be held that Sakha, 
ram’s adoption was valid so as to divest 
Tulsai and vest the property in Sakharam. 
On the view we have taken of Sakharam’s 
adoption, it is unnecessary to consider the 


effect of the consent alleged to have been 
given by Tulsai to the adoption. 

The next important question is whetherj 
Vikram's adoption by Tulsai in 1930 was 
valid; unquestionably it would be, in view 
of the principle discussed above. Tulsai had 
no less power to adopt a son to her hus¬ 
band than Draupadi bad to adopt a son to 
her own husband. She could have exer. 
cised it during the life-time of Sakharam 
and her adopted son would have been 
entitled to his appropriate share in the joinbi 
family property. Neither her consent to 
Sakharam’s adoption nor Sakharam’s death 
would destroy her inherent power to adopt. 
After Sakharam’s death the estate vested 
in bis widow on whose remarriage it vested 
in his mother, but it was manifestly sub. 
ject to defeasance by Tulsai’s exercise of 
her power of adoption. Vikram as Krish. 
naji's son had obviously a superior right to 
the ownership of the estate to that of Sakha, 
ram’s personal heirs. It must follow that 
Vikram after his adoption was entitled to 
possession of the property. The next impor. 
tant question is whether the transfers in 
favour of the appellants Shankar and Trim, 
bak are binding on the plaintiff. Shankar 
is interested in field Survey No. 84 and a 
house. This property was purchased on 
14th May 1910 by Sakharam. The Courts 
below are agreed in finding that this was 
not the self.acquired property of Sakharam 
as it was not proved that Sakharam had 
purchased it otherwise than from the income 
of the property which came to him as an 
adopted son. It must therefore be treated 
as an accretion to the original estate. This 
property was sold by Draupadi, Bani and 
Tulsai to Chahadu on 28th July 1920. 
Neither Bani nor Tulsai had any right to 
sell it, and Draupadi had only a widow’s 
right in it and her alienation would be 
binding on Vikram only if it had been jus¬ 
tified by legal necessity. The rights of an 
adopted son accrue on the date of adoption; 
nevertheless he is entitled to challenge 
alienations made by a limited owner prior 
to his adoption : see 41 Mad 76"^ andl 
Mayne’s Hindu Law, Edn. 9, at page 271. 
The appellant Trimbak’s case stands on no 
better footing. Trimbak admits that Survey 
No. 9 in which ho is interested came into 
possession of Sakharam in the wake of his 
adoption. That was sold by Draupadi and 

27. Vaidyanatha Sastriv. Savitbri Ammal, (1918) 
BAIR Mad 469=42 I 0 245=41 Mad 75 — 
33 M L J 387 (F B). 
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Bani to Chahadu on 2nd April 1924. The 
sale is not proved to have been justified by 
legal necessity. 

It is urged that Mt. Tulsai's right to the 
property was already extinguished in con¬ 
sequence of adverse possession on the part 
of Sakbaram from the date of his adoption 
in 1907 and that her adoption in 1930 
could not create any right in Vikram. As 
Sakharam’s adoption was valid, his posses¬ 
sion could not be that of a trespasser but 
that of a member of a joint family. As such 
it could not be regarded as being adverse 
to Tulsai wbo was a female member of 
that family. Granting that his possession 
became at any time adverse, it was from 
1920, when Tulsai executed the farkatnama 
in favour of Draupadi as held by the Courts 
below. The suit is however within time as 
computed from that date. It must be also 
observed that adverse possession, if any, 
against Tulsai could not destroy the right 
of Vikram who claims as Krishnaji’s son. 
Much capital is made of the farkatnama 
as having extinguished Tulsai’s rights. The 
appellants are concluded by the lower 
Appellate Court’s finding of fact that it was 
a fraudulent document and that it was not 
binding on Tulsai. The result is that the 
appeal stands dismissed with costs. 

d.S./r.k. Appeal dismissed. 
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Stone C. J. and Vivian Bose J. 

Qangaram Choturam Mistri — 

Appellant. 

V. 

Chapsi Kuwarjee Bhate and others — 

Bespondents. 

First Appeal No. 28.B of 1934, Decided 
on 8th November 1937, from decree of Sub- 
Judge, First Class, Khamgaon, D/- 28th 
February 1934. 

(•) Hindu Law—Joint family — Suit against 
membor of joint^ family for declaration that 
^ P*f^P***ty belonging to joint family it 
liable to attachment and aale in execution of 
decree—Whether decree is binding only upon 
defendant aued or upon joint family ia queation 
Vfhero defendant ia aued in repreaen- 
J? ** well^ at personal capacity decree ia 
binding upon joint family and can be executed 
against joint family property—It ia better to 
join membera of joint family in such suit to 
avoid further diaputea — High Court would 
withhold ceata for failure to do so. 

It is a quaatlon ol fact to a large extent whether 
a decree passed to a suit ^inst a member of joint 
Hindu family for declaration that a certain share 
in property belonging to a joint Hlnda family la 


liable to attachment and sale in execution of a 
decree, is binding only upon the defendant aued or 
upon the family. Which conclusion is arrived at 
depends upon whether it is a fair inference, that 
though sued alone, he is sued in hia representative 
as well as in his personal capacity or whether he 
is sued only in personal capacity. In the former 
case the decree will bo binding upon those whom 
he represents as well as upon himself and can be 
executed against the joint family property ; in the 
latter case it will be binding upon him only. In 
matter of such kind it is very much the better course 
to join the members of the family and avoid further 
disputes. The High Court is entitled to withhold 
costs from litigants who necessitate a number of 
actions instead of one in order to fairly clear the 
position as to whether the family is being sued or 
a member of the family is being sued. Whore 
the members of the joint family were not impleaded 
in such a suit and consequently were not in a 
position to contest matters which might have to be 
contested before the joint family property could be 
taken in execution, it is right and proper that 
they should have an opportunity of litigating the 
question as to whether the debt was one binding 
on the family. [P 432 0 1, 2] 

(b) Hindu Law—Debt — Debt borrowed for 
carrying on joint family business is binding on 
joint family. 

Debt borrowed for carrying on a ;oint family 
business is binding on tho joint family, being for 
the benefit of the family. [P 433 C 1] 

V. K. Rajwade — for Appellant. 

K. V. Brahma — for Respondent 1. 

Judgment.—This is an appeal by defen. 
dant 5 agaiost; the respoDdeDt-plaiotiff in a 
matter in which the plaintiff prayed for a 
declaration that the 2/3rd share in certain 
immovable property is liable to attachment 
and sale in execution of the decree obtained 
by the plaintiff in Suit No. 15 of 1926, 
The appellant Gangaram ia the son of 
Choturam and the brother of Sriram, (the 
father of defendants 1 and 2) and of defen. 
dants 3, 4 and 6 (Sadhuram). The plaintiff 
in this matter sued in 1926 Sadhuram on 
a promissory note and in that action be 
alleged as follows: 

The timber shop named Shriam Choturam and 
a giDDing factory known as the Sadhuram Ginning 
Factory belong to the joint family of the defen¬ 
dant Sadhuram Choturam and hia brothers Shri- 
ram, Qirdbarl, Asaram, Mangal and Gangaram, 
and the defendant Sadhuram Choturam is the 
karta of the joint family. Ho has borrowed tho 
amonnt of the pronote as the karta of the joint 
family and for the joint family business. The 
present suit is therefore brought against the defen* 
dant as the karta of the joint family. 

The suit resulted in an instalment decree 
and after the first two instalments were 
paid by Sadhuram, some instalments fell 
into arrears, and it became necessary to 
borrow some Bs. 6000 in order to pay off 
the instalments in arrears. Bs. 6000 was 
accordingly borrowed from a money-lender 
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in Bombay on a promissory note. That 
creditor in turn started to press Sadhuram 
for payment and thereupon, in order to 
avoid another suit, two friends of the 
family were induced to pay off the creditor 
Rs. 6000 in return for a mortgage. That 
mortgage was effected by a deed (Ex. P-2) 
which all the brothers were executants of 
and in which we find the following recital: 

You havQ taken the havala for directly paying 
on our behalf, the amount of Rs. 6000 towards the 
amount of principal and interest up to this day, 
found due to Narayandas Bija Wallabhdas Daga, 
•residents of Bombay, managing proprietors of the 
Shop Bhai Natayandasji Radhakisanji, Bombay, on 
the promissory note dated 7th December 1926 
executed by Sadaramji out of us, on account of the 
loan, taken by him for the benefit of the joint, 
•undivided Hindu family, and thus we have 
•received the consideration in full. 

Subsequently, further instalments fell 
•due, and it became necessary to execute 
lihe decree obtained in the suit of 1926. In 
the course of execution proceedings the 
•decree-holder in that suit sought to take in 
execution part of the property which the 
clefendants to this suit say belongs to the 
joint Hindu family and as such cannot be 
reached in execution of a decree obtained 
against Sadhuram personally. That objec. 
tion was taken in execution proceediogs, 
and was successful. Hence this suit. A 
number of reasons have been advanced by 
the appellant before us for holding that the 
learned trial Judge was wrong in the con. 
■elusion ho arrived at that this debt is bind¬ 
ing on the joint family property. The 6rst 
is that there was no joint family, and the 
second, that there was no joint family pro. 
perty; the third, that Sadhuram was not 
the manager. As to those three questions, 
we think that there is abundant evidence, 
•aided by presumptions, to support the 
conclusion of the learned trial Judge. 

The next point is one of greater diflSculty 
and may be stated as follows: In this case 
the suit was against Sadhuram. The decree 
that was obtained is not on the record, but 
it is said that it should be assumed, as 
Sadhuram was the defendant, the decree 
must be against Sadhuram and nobody else. 
Thus, according to the appellant, we are 
concerned with a personal decree obtained 
on a promissory note made by one member 
of a family, and such a decree cannot pos- 
sibly be binding on the other members. As 
to that, in our opinion, for reasons which 
have been stated in First Appeal No. 39 of 
4934, " it is a question of fact to a large extent 
i whether a decree passed in a suit so framed 
• Bevorted in (1988) 26 A I RNag 225. 


is binding only upon the named defendant 
or is binding upon the family. Which con. 
elusion is arrived at depends on whether it 
is a fair inference that though sued alone 
he is sued in his representative as well as 
in his personal capacity or whether he is 
sued only in his personal capacity. In the 
former case the decree will be binding upon 
those he represents as well as upon him. 
self: in the latter case it will be binding 
upon him only. We think it right to issue 
warning that in matters of this kind it is 
very much the better course to take to join 
the members of the family and avoid the 
sort of disputes which have arisen in this 
case. We shall consider ourselves free in 
future to withhold costs from litigants who 
necessitate a number of actions instead of 
one in order to fairly clear the position as 
to whether the family is being sued or a 
member of the family is being sued. In this 
case, owing to the way the litigation in 
1926 was launched we have had that liti¬ 
gation, we have had an objection in execu¬ 
tion, and we have had this suit—all to 
dispose of a matter which could have been 
disposed of in one action. We are however 
of the opinion that as this has been the 
common practice in the past, it will not be 
fair to penalize the respondent in any way 
as to costs; but we issue the warning for 
the future. 

Bearing in mind the form of the plaint, 
this is a case which, in our opinion, was 
expressly and clearly being brought against 
Sadhuram not in his personal but in his 
representative capacity, and we are accord- 
ingly of opinion that the decree could be 
executed against the joint family property. 
But as the members of the joint family 
were not joined in that earlier suit and 
consequently were nob in a position to 
contest matters which might have to be 
contested before the joint family property 
could be taken in execution, it is right and 
proper that they should have an oppor- 
tunity (such as they have had as a conse. 
quence of the objection taken in execution 
and in this suit) of litigating the question 
as to whether this was a debt binding on 
the family. That leads to the fifth point 
that has been taken before us, viz. that the 
decretal debt was not binding on the family. 
That in our opinion depends upon this: 
Was the money borrowed for the benefit of 
the family ? We think it established in evi- 
dence that the money was borrowed for the 
purpose of carrying on a timber business. 
We think it established in evidence that 




1988 

the timber business ^as being carried on 
by these brothers jointly, that they were 
living together, messing together, showing 
all the outward signs of being members of 
a joint family. There is nothing whatever 
to show that the earnings from this business 
were going to one or more of them as dis¬ 
tinct from all, and we think that it is a 
fair inference that the business was a joint 
family business whether or nob it was one 
created out of an ancestral nucleus. The 
|money therefore borrowed for it was 
borrowed for the beneht of a family busi- 
ness and hence for the family. That, in our 
opinion, is the general purport of the oral 
evidence. But it seems to us that that 
part of Ez. P.2 which we have already 
quoted makes much more probable the 
inference that this money was borrowed 
for the family. We can see no reason what- 
ever why these adults who were executing 
a mortgage should have stated that the 
loan was taken by Sadhuramji for the 
benefit of the joint family unless in point of 
fact it was being taken by him for the 
benefit of the joint family. At any rate, 
taken in conjunction with the oral evidence 
and bearing in mind the fact that we are an 
Appellate Court, and the trial Court has 
come to the conclusion that the money was 
borrowed for the benefit of the joint family 
and that the loan was binding on the joint 
family, we should do very wrong if we 
came to the conclusion that that finding 
was such as must be reversed. On the con¬ 
trary, we agree with it. It follows that the 
appeal fails and must be dismissed with 
costs. 

R.m./r.k. Appeal dismissed. 
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Gruer J, 

•Qamarali Syed Ali and others — 

Applicants. 

V. 

Mt. Tulsi, wlo Syed Abbas Musalman 

— Non.Applioant. 

Criminal Bevn. No. 66 of 1938, Decided 
on 5th April 1938, from order of Addl. 
Sessions Judge, Nagpur, D/. 24th January 
1938. 

(•) Criminal P. C. (1898), S. 202 — l«t part 
of Section doas not apply to traaafar—2Dd part 
Include! trancfer made under S. 102, but not 
miade under S, 528. 

The first part o! 8. COO applUi only to cases In 
wihiob the Magistrate has taken cognisance him. 

1088 N/66 & 56 
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self and does not include a case which is trans. 
ferred. The transfer under S. 192 comes within the 
ambit of 2ad part of S. 202 but not transfer under 
S. 528, because where the language is clear it is 
not for a Court to probe into the mind of the 
legislator or to indulge in surmises such that the 
case of a transfer under S. 528 was overlooked 
when the Section was amended. [P 434 C 1, 2] 

(b) Criminal P. C. (1898), S. 202 — First 
Court taking evidence for complainant and 
issuing process — Second Court cannot direct 
preliminary inquiry under S. 202. 

A reference under S. 202 cannot be made after 
evidence has been taken for the complainant and 
process issued. The Magistrate cannot go back 
beyond the stage reached by his predecessor. A 
necessary preliminary to an inquiry under S. 202 
is postponement of issue of process. Where that 
was not done by the first Court, which in fact 
procured the attendance of the accused, the stage 
for holding inquiry under S. 202 has therefore 
passed and cannot be revived subsequently : 9 
Mad 282, Bel. on. [P 434 C 2] 

P. K. Salve — for Applicants. 

Order.—The Additional Sessions Judge, 
Nagpur, acting under S. 436, Criminal P. C., 
has set aside the dismissal of a complaint 
under S. 203, Criminal P. C., and reman, 
ded the case for further inquiry. The case, 
which is a complaint one under S. 323 
and other Sections of the Penal Code, 
was started in the Court of an Honorary 
Magistrate, First Class, Digras; on 6th 
September 1937, it was transferred to the 
Tabsildar and Magistrate, First Class, 
Katol, by the Additional District Magis. 
trate, Nagpur. The first Magistrate had 
examined the complainant and bad sum. 
moned the accused persons, who were pre. 
sent in his Court on 12th June 1937. The 
second Magistrate re-examined the com¬ 
plainant, and then directed a preliminary 
inquiry. The accused had not appeared in 
bis Court and no process was issued against 
them. The question is whether in these 
circumstances it was open to the second 
Court to order inquiry under Sec. 202, 
Criminal P. C. The transfer was not made 
under S. 192, Criminal P. C., as the Addi. 
tional District Magistrate did not himself 
take cognizance of the case: he in fact 
acted under S. 528, Criminal P. C. Now 
8. 202 can be applied by a Magistrate in 
two cases: first, on receipt of a complaint 
of an offence of which he authorized to 
take cognizance; and second, on receipt of 
a complaint of an offence which has been 
transferred to him under S. 192, Criminal 
P.O. For the present applicants, it is urged 
that the first clause is very wide, and when 
the case came to the second Magistrate on 
transfer be received it as a complaint of an 
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offence of ^hich he was authorized to take 
cognizance. It is urged that if the Section 
were otherwise interpreted, it would pre- 
elude the possibility of preliminary inquiry 
when a case was transferred by the High 
Court under S. 526, Criminal P. C., even 
before any action at all had been taken in 
the first Court. It is also said that in any 
case, there will be no prejudice to the 
complainant if a preliminary inquiry were 
ordered in such cases also. But, in the pre. 
sent case, the preliminary inquiry has been 
followed by dismissal, whereas under the 
procedure now ordered the complainant 
might possibly succeed: the complainant 
therefore might be prejudiced if the action 
of the second Court although illegal were 
still upheld. 

The Additional Sessions Judge takes the 
view that 1st part of S. 202, Criminal P. C., 
cannot apply to a transfer, and 2Dd part 
deals only with a transfer under S. 192 
and therefore excludes the case of a trans. 
fer under S. 528, Criminal P. C. It is to 
be noted that all this part of the Section 
was amended in 1923 as the result appa¬ 
rently of the rulings to the effect that a 
Magistrate to whom a case had been trans. 
ferred for disposal had no jurisdiction to 
direct an inquiry or investigation under 
this Section : 22 I C 422^ and AIR 1920 
Pat 563.^ If 1st part of S. 202 were to 
include all cases of transfer then 2Dd part 
would be redundant. Clearly, 1st part 
applies only to cases in which the Magis- 
trate has taken cognizance himself. Al. 
though it is not proper to rely on Select 
Committees’ Reports for interpretation of a 
statute, I may just note that the Select Com- 
mittee of 1916 said that the words "trans. 
ferred to him under S. 192" were inserted 

to cover cases which have been transferred to a 
Magistrate under S. 192 as well as cases of which 
he has taken cognizance himself. 

Section 192 is specially mentioned. We 
must conclude that the other kind of trans. 
fer under S. 528 does not come within the 
ambit of S. 202. This is on the principle 
of expressio unius esi exclusio alterius. 
It may be urged that there is no apparent 
reason for distinguishing between two kinds 
of transfers and allowing preliminary in- 
quiry in the case of one only. But where 
the language is clear it is not for a Court 

1. Mohamad Imamuddin v. Debendra Nath. 

(1916) 2 A 1 R Cal 20=23 I G 422=15 Cr L J 

70=18 0 W N 95. 

2. Bam Barai v. Ram Pratap, (1920) 7 AIR Fat 

663=67 I 0 162=21 Cr L J 694=6 P L J 47. 


to probe into the mind of the legislator oil 
to indulge in surmises such that the case 
of a transfer under S. 528 was overlooked 
when the Section was amended. As thej 
Section stands, I think that the interpreta. 
tion of the Additional Sessions Judge is cor. 
rect. As was held in 9 Mad 282^ a reference 
under S. 202, Criminal P. C., cannot be 
made after evidence has been taken for 
the complainant and process issued. The 
Magistrate cannot go back beyond the stage 
reached by his predecessor. A necessary 
preliminary to an inquiry under S. 202 is 
postponement of issue of process. That was 
not done by the first Court, which in fact 
procured the attendance of the accused. 
The stage for holding inquiry under S. 202 
had therefore passed and could not be re- 
vived subsequently. I therefore uphold the, 
order of the .Additional Sessions Judge and 
dismiss this application for revision. 

d.s./r.K. Application dismissed. 

3. Sadagopaebariar v. Ragavacharyar, (1866) 9 
Mad 282=2 Weir 243. 
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Vivian Bose and Puranik JJ. 

Narayan Sakharam Patil — Plaintiff 

— Appellant. 

V. 

Co-operative Central Bank, Malkapur, 
and others — Defendants — 

Respondents. 

First Appeal No. 12.B and Second Appeal 
No, 184-B of 1934, Decided on 21st October 
1937, from decree of Sub. Judge, First Class, 
Khamgaon, D/. 31st January 1934. 

(a) Hindu Law—Joint family — Execution — 
No objection by father •— Son not party to 
decree can challenge it only to the extent 
necescary to protect hit interest — Test is whe¬ 
ther decree was obtained against father ia 
representative capacity or personally. 

Where an award executable as a decree is being 
enforced against the father of a joint Hindu family 
who raises no objection whatever, the son who 
was not a party to the award can challenge it at 
the execution stage of the proceedings but only to 
the extent necessary to protect bis own interests. 
He cannot be allowed to fight bis father’s battles 
though he may use the same weapons which his 
father used or might have used. The test is : was 
the decree obtained against the father personally 
or in a representative capacity: Caselawreferred 

[P 436 0 2. P 486 C l]i 

(b) Co-operative Societies Act (1912), S. 43 
(1)—Rules framed under, R. 5—Award against 
member personally for debt against society 
cannot be passed. 

The bye-laws of a statutory corporation cannot 
travel beyond the powers vested in it by the Act. 

[P 437 C IJ 
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A Co-operative Society being a statutory corpo¬ 
ration is a legal person and its debts are distinct 
from the liability of its members which members 
can only be reached by creditors of the corporation 
in winding up proceedings. Hence it is legally not 
possible for the Registrar to make an award 
against the members personally for a debt of the 
Society. 20 N L J 6; AIR 1931 Pat 321; AIR 
1933 Bern 191; AIR 1934 Mad 181 and AIR 
1925 Cal 203, Bel. on. [P 436 C 2] 

(c) Hindu Law — Partition — Mere lists of 
property do not form instrument of partition — 
Test to determine whether they so amount 
stated. 

Mere lists of property do not form an instru¬ 
ment of partition and so would not require 
registration, but what the Court has to consider is 
whether these lists merely contain the recital of 
past events or in themselves embody the expres¬ 
sion of will necessary to effect the change in the 
legal relation contemplated '.AIR 1932 P C 55 
and AIR 1923 P C 50, Rel. on. [P 438 C 1] 

(d) Hindu Law — Partition—Ordinarily nego¬ 
tiations are carried on orally—But parties may 
agree that such oral concluded contract will 
not be binding till reduced to writing. 

Ordinarily, in case of transaction of partition 
negotiations are carried on orally and finality is 
also reached orally. But. if the parties intend that 
the oral contract so concluded should not be bind¬ 
ing until embodied in a document,or even atsome 
subsequent stage agree to substitute a written 
instrument for the oral agreement, then the ulti¬ 
mate contract is deemed to be contained in that 
instrument alone and no oral evidence of its terms 
can be given thereafter: AIR 193? Nag 289, Rel. 
on. [P 438C2] 

(e) Deed — Construction — Oral evidence to 
determine intention of parties is not admissible 
if document is unambiguous. 

Oral evidence to determine the intention of the 
parties is certainly not admissible if the document 
is unambiguous; but if there is doubt then it is 
permissible: AIR 1923 P C 50, Foil. [P 439 C 1] 

D. T. Mangalmoorti, N. T. Mangalmoorti 
and E. M. Joahi — for Appellant. 

K. V. Brahma and B. R. Mandlekar — 

for Respondent 1. 

Judgment.—This judgment will govern 
Second Appeal No. 184.B of 1934 aa well 
as this case. The main point involved is the 
same in both cases. We will deal with 
First Appeal No. 12.Bof 1934 first. Defen- 
dant 1 is the Co-operative Central Bank of 
Malkapur. It obtained an award against 
defendant 2, which is the Jawala Bazar 
Co-operative Society, from the Registrar of 
the Co-operative Societies under the rules 
framed in accordance with S. 43 (l), Co- 
operative Societies Act (Act 2 of 1912). in 
respect of a debt which the Jawala Bazar 
Co-operative Society owed the Central 
Bank. Defendant 3 is a member of the 
Jawala Bazar Society and a portion of his 
property has been attached in execution of 


this award which under R. 32 is executable 
in the same manner as a decree. Defen. 
dant 3 did not resist bub the plaintiff, who 
is his son, objected claiming the property 
as his own and he also set up the usual 
pleas about the father’s illegal and immo- 
ral actions. His objection was overruled 
and so he filed the usual declaratory suit 
out of which this appeal arises. 

So far as the facts are concerned, we 
need not say much because in the view we 
take, it is unnecessary to go into them. We 
will content ourselves with stating that we 
agree with the conclusions of the learned 
Judge of the lower Court who found all 
these pleas about illegality and immorality, 
etc., against the plaintiff. We are left then 
with this problem. There is an award exe-l 
cutable as a decree which is being enforced 
against the father of a joint Hindu family; 
the father raises no objection whatever; 
can the son who was not a party to the 
award challenge it at the execution stage 
of the proceedings ? We think he can, but 
only to the extent necessary to protect his 
own interests. He cannot be allowed to 
fight his father’s battles though he may 
use the same weapons which his father 
used or might have used. The position is 
peculiar. Ordinarily, an objector's interests 
are not bound up with those of the judg¬ 
ment.debtor and so he cannot challenge 
the decree in execution. All he can do is to 
prove that the property attached is his 
property and not the judgment.debtor’s. 
But in a joint Hindu family the interests 
of the judgment.debtors and the objectors 
are often largely interlocked. The interests 
of all members of a joint Hindu family are 
usually co.extenaive, though some of them 
may have greater powers than others. Of 
course, when the judgment-debtor repre. 
sented, or can be assumed to have repre¬ 
sented, the family, or the sons, as the case 
may be, and the decree or award was 
against him in that capacity, all would be 
bound, but when those conditions do not 
obtain, the others are not bound and they 
can fight the decree or award in exactly 
the same way as they could have done if 
they had been joined in the first instance, 
because the ground of their liability is the 
assumption that the father represented 
them and that therefore they were im- 
pliedly parties to the suit: apart from that 
their interests in the property, which is 
what the decree-holder wants to proceed 
against here, would clearly not be liable. 
They can only be reached through the 
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father. Therefore the sons can show that 
the decree ought never to have been passed 
at all, not even against the father, if it is 
necessary for them to do so, as it is here. 
They cannot nullify its effects as against 
him ; the decree will stand so far as he is 
concerned and his interests will be bound 
but that will not fetter the sons’ rights to 
protect themselves in every way open to 

them. 

The test is always the same though it 
can be posed in various ways : was the 
decree obtained against the father person, 
ally or in a representative capacity? The 
question was considered by their Lordships 
of the Privy Council in 61 Bom 450^ at 
p. 453, which was a case of a father’s 
decree and also in 36 All 383^ at p. 387, a 
case of a manager. In the latter case, their 
Lordships of the Privy Council stated that 
the principle applies even to foreclosure 
actions. The matter was considered by one 
of us (Bose J.) in 31 N L R 362® and it was 
pointed out that even when the decree does 
not purport on the face of it to be against 
a manager in his representative capacity, 
that can be proved by extraneous circum¬ 
stances and evidence. Execution proceed, 
ings against the family property have been 
successfully resisted on this score in Madras, 
Allahabad and Lahore in the following 
among other cases: 8 Mad 208,* 10 Mad 
316,® 12 All 209,® 16 All 449' and 3 Lah 
288.® The two Allahabad decisions are cases 
in which sons resisted execution in respect 
of the decrees passed against their fathers: 
See also 14 Pat 732® at p. 758. We are 
therefore clear that sons can resist in suit¬ 
able circumstances, and if they can do that, 

then, they must be allowed to urge in their 
defence every ground which would have 

1. Lingacgowda v. Basangowda, (1927) 14 A I R 

P C 56=101 I C 44=61 Bom 450=54 I A 122 
(PC). 

2. Sheo Shankar Ram v. Mt. Jaddo Kunwar, 

(1914) 1 A I R P C 136=24 I C 604 = 36 All 
383=411 A 216 (P C). 

3. Madhodas v. Oangabai, (1935) 22 A I R Nag 

14=164 I C 333=31 N L R 352, 

4. Viraragavamma v. Samudrala, (1885) 8 Mad 

208. 

5. Guruvappa v. Thimma. (1887) 10 Mad 316. 

6. Ramdayal v. Durga Singh, (1890) 12 All 209= 

1890 AWN 38. 

7. Lachmi Narain v. Eunji Lai, (1894) 16 All 
449=1894 AWN 169, 

8. Mela Mai v. Gouri, (1922) 9 A I R Lah 200= 
66 I 0 486=3 Lah 288. 

9. Atul Krishna Roy v. Lala Nandanji, (1935) 22 
A I R Pat 276=157 I C 63=14 Pat 732=16 
P L T 893 (P B). 


been available to them if they had been 
joined as parties in the first instance. 

That brings us to the next question: 
could the fathers have resisted either at 
the execution stage or when the award was 
made ? The award is in these terras: 

On 1st July 1930 the sum due from the Jawala 
Bazar Co-operative Society to the Bank was Rs. 
36.383-13-9 .... I therefore in this my award 
order that the Jawala Bazar Co-operative Society 
consisting of the following members or past 
members all of whom are jointly and severally 
liable for the debts of the Society pay at once to 
the Malkapur Central Bank, etc. 

Then follows a list of members and we 
find that the plaintiff 's father, defendant 3, 
is among them. On the face of it, this is an 
award against the Jawala Bazar Co.opera, 
tive Society alone and not against its mem. 
hers, but we are asked by the Central Bank 
to construe it as an award against the 
members as well. A Division Bench of this 
Court construing a similar award refused 
to do that in 20 N L J 6^® and we have 
grave doubts whether we can do so either. 
Even if the language can be regarded as 
ambiguous and so construed in this sense, 
not that we think it can, but even if it can 
when read along with the various rules and 
circulars to be found in the Co-operative 
Manual, then the question arises whether 
it was legally possible for the Registrar to 
make an award against the members per. 
sonally for a debt of the Society. We are 
clear that it was not. 

As was pointed out in the decision we 
have just cited: 

A Co-operative Society being a statutory corpo¬ 
ration is a legal person and its debts are distinct 
from the liability of its members which members 
can only be reached by creditors of the oorporatlon 
in winding up proceedings. 

This is also the sense in which the Act 
we are now considering, viz. the Co-opera- 
tive Societies Act of 1912, and the rules 
framed under it, have been interpreted by 
other High Courts. There is for instance a 
Full Bench decision by five Judges of the 
Patna High Court in which the matter has 
been elaborately discussed, 11 Pat 174.'^ 
Similar conclusions have been reached in 
57 Bom 319,^® AIR 1925 Cal 203^® and 

10 Shroelal v. Central Co-operative Bank of 
Piparia, (1936) 20 N L J 6. 

11. Harihar Prasad v. Bans! Missir, (1931) 13 

A I R Pat 321=134 I C 421=11 Pat 174=12 
P L T 619 (F B). 

12. Sbamji Rakhama v.Mahadev Sadashiv, (1933) 

20 A I R Bom 191=147 I C 1233=57 Bom 
319=35 Bom L R 282. 

13. Kudratulla v. Upendra, (1925) 12 A I K Cal 

203=84 I C 999=40 C L J 264. 
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AIR 1934 Mad 181.^* But it was contended 
that the Co-operative Societies in these Pro¬ 
vinces differ from those in other parts of 
India because of bye-law 5 which it was 
said does not obtain elsewhere. But all that 
that bye-law says is this : "The members of 
this association are jointly and severally 
liable for all liabilities of the association.” 
It says nothing which the Act itself does 
not say except to make it clear that the 
liabilities are unlimited. S. 4 contemplates 
societies with either limited or unlimited 
liability, so it is necessary to state either 
in the bye.laws or in the rules which of 
these two alternatives is being adopted, and 
that is all that bye-law 5 does. In the 
Patna case a similar provision was embo¬ 
died in the rules, R. 13; here we find it in 
the bye-law, that is the only difference. In 
any case the bye-laws of a statutory corpo¬ 
ration cannot travel beyond the powers 
vested in it by the Act. It is evident from 
the rulings we have just cited that a body 
corporate whose members can be made 
liable for its debts can only be created by 
statute; not even the Crown which can 
create corporations of another nature has 
that prerogative. Therefore either the 
statute must itself define this extraordinary 
liability or at the very least give the cor¬ 
poration the right to do so in its bye-laws. 
In no event can the liability of a member 
for the debts and engagements of such a 
corporation travel beyond the limits allowed 
by the statute. 

That the statute now in question, namely 
the Co-operative Societies Act of 1912 does 
not itself give the creditors the right to 
proceed against a member personally is 
clear from the decisions on which we have 
relied. Such members can only be reached 
in liquidation. In the Patna case the Full 
Bench held that it was impossible to say 
that the rule with which they were deal¬ 
ing, (R. 13 in their case), which provides 
that the members are liable jointly and 
severally for the debts of the society, enti¬ 
tled the creditors to sue for execution 
against an individual member. We find it 
equally impossible to construe bye-law 5 in 
this sense. We have dealt with this some¬ 
what fully without however covering the 
same ground as the cases we have quoted, 
partly because the matter was argued before 
us at length, but mainly out of deference to 

14. Bouftb Ksnsra Central Co-operative Bank. Ltd. 

T. Chiknmndnnnr Co-operative Booietv. Ltd.. 

(1984) 91 A 1 R Mad 181sl60 I C 179=63 

M L J 474. 


the authors of the various Government 
Circulars which endeavour to interpret the 
Act. We were referred to Oh. 11, Para. 1 
(2) and 6 of Part. 2 of the Co-operative 
Manual issued by the Local Government, 
pp. 171-173 and told that the idea in these 
Provinces is that it is neither desirable nor 
necessary to kill a society by sending it 
into liquidation for the recovery of money 
which can easily be obtained by direct 
execution against the members personally. 

We are by no means sure that these 
circulars mean this, but if they do, then we 
are of opinion that they go too far. As we 
have said neither the Act nor the rules 
confer any such powers: on the contrary 
the fact that it was felt necessary expressly 
to confer these powers on Government by 
S. 44 (2) indicates that they do not exist 
apart from the Act. It shows in addition 
that the intention of the Legislature was to 
confine these privileges to Government. 
Also a good part of Ss. 36.39 would then be 
otiose, for, there is no point in prescribing 
an elaborate procedure with numerous safe¬ 
guards which a creditor must follow before 
he can send a society into liquidation if he 
is allowed to get all that he wants by the 
simple process of execution. It would all 
be pointless if the assets of a member could 
be reached by a creditor direct. We are 
thus clear on all hands, firstly, that the 
award in question was not against defen- 
dant 3 personally and secondly, that a 
member’s liability, to make good the debts 
of a society does not arise till liquidation 
and that therefore thirdly no award in 
favour of a creditor for a debt of the Society 
can either be made or enforced against a 
member personally. It follows that there 
is no award which can be enforced against 
defendant 3 and much leas against his son, 
the plaintiff. But we make it clear again 
that the son cannot fight bis father's battle 
and that he is allowed to set up and estab- 
lish these pleas in this case only in order 
to protect his own interests. He cannot 
obtain a declaration that the entire pro¬ 
perty is not liable to attachment and sale 
but only that bis half share in it is not so 
liable. We repeat that we are not con¬ 
cerned here with-the father. 

In addition to these pleas the plaintiff 
also claimed that the property in dispute 
was his own separate property because of 
a partition effected between his father and 
himself on 80th June 1930. The debt in 
suit, 80 far as the father is concerned, did 
not crystallize as a debt till the date of the 
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award which was on 8fch October 1930. 
Till then there was only an inchoate liabi. 
lity. Of course in the view we take, there 
was no liability even then, but because the 
father has not contested the execution pro. 
ceedings it has to be assumed as against 
him that a personal liability not binding 
on the sons was brought into existence on 
that date. But even so, the liability would 
be post partition and therefore the pro. 
perty assigned to the sons’ share before this 
liability accrued would not be attachable. 
The lower Court shut out oral evidence of 
partition, that is to say of a division of the 
property, because it considered that the 
two receipts hied amounted to documents 
of partition and since they were unregis. 
tered they could not be used to prove a 
division of the property by metes and 
bounds and so it held that no oral evidence 
could be admitted either. 

It can be accepted at once that mere 
lists of property do not form an instrument 
of partition and so would not require regis. 
tration, but what we have to determine 
here is whether these documents are mere 
lists or in themselves purport to “create, 
declare, assign, limit or extinguish .... any 
right, title or interest” in the property 
iwhich is admittedly over Rs. 100 in value. 
The question is whether these lists merely 
contain the recital of past events or in 
themselves embody the expression of will 
necessary to effect the change in the legal 
relation contemplated; 11 Pat 272^® at 
p. 279 and 50 Cal 338^® at page 345. 
Ex. P.13 which is one of these documents 
calls itself a receipt and recites : 

As of lato you and I have not been pulling on 
smoothly, our joint estate having been privately 
partitioned through the mediation of panohas and 
with our oonsent, the share of each has been put 
in our respective possession, and we have become 
separate from each other. According to the said 
partition, the following moveable, immovable 
and other properties have been allotted to ouc 
respective shares. 

So far there is no doubt that the docu- 
ment recites a past event. But it must be 
remembered that in every case in which a 
transaction is ultimately reduced to writ¬ 
ing, negotiations have to be carried on 
ahead of time and that ultimately bnality is 
reached, before the writing is commenced. 
There is ordinarily at that stage a complete 

15. Bageshwari Charan Singh y. Jagarnath Kuari. 

(1932) 19 A I R P 0 66=136 I C 798=11 Pat 

272=69 I A 130 (PiO). 

16. Subramanian v. Lutohman, (1923) 10 A I R 

P O 60=71 1 0 660=60 Oal 338=1 Rang 66 
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contract, unless the intention of the parties 
is that it is not to be binding until formally 
embodied in a written instrument of title, 
and unless of course, writing or registra- 
tion is required by law. Ordinarily, these 
negotiations are carried on orally and 
finality is also reached orally. But if the 
parties intend that the oral contract so con-' 
eluded should not be binding until embodied 
in a document, or even at some subsequent 
stage agree to substitute a written instru. 
ment for the oral agreement, then the ulti¬ 
mate contract is deemed to be contained in 
that instrument alone and no oral evidence 
of its terms can be given thereafter. This 
has been dealt with by one of us (Bose J.) 
at length in Second Appeal No. 251 of 
1935.^^ Therefore these recitals though 
relevant are not conclusive in themselves. 
Ex. P.13 after setting out in the utmost 
detail every item of property moveable 
and immovable allotted to one side then 
continues : 

I have received all the aforesaid moveable pro¬ 
perty in my possession. The said moveable and 
immovable property according to the list, has 
been allotted to me. I have also received possession 
of papers, etc. in this connexion. The following 
moveable and immovable property has been allot¬ 
ted to your share. 

The words ‘according to the list’ are 
important. They cannot refer to the docu¬ 
ment itself, for, apart from the context 
making that unlikely, the document calls 
itself a receipt and not a list. The words 
therefore must have reference to a previous 
list. If so, then, what was the point in 
copying out that list again, amplifying it, 
signing it and attesting it with all the for. 
mality of an instrument of title ? Unless 
the document was intended to embody the 
actual will of the parties and be the sole 
repository of their intention, all this elabo- 
rate procedure would be pointless. The 
document then concludes : 

As all the debts incurred by me have been 
incurred personally for me, I have undertaken 
liability to pay all. I am fully responsible for all 
those debts, or the moveable and immovable pro¬ 
perty allotted to your share is not at all liable for 
all these debts. 1 have taken more land and site, 
and all the amounts to be received from others in 
my share and have undertaken liability for all the 
debts. You are therefore not responsible for any 
debts. Be it known. 

The document is then signed and wit¬ 
nessed by no less than four persons. The 
other document is a counter-part and exe- 
cuted by the other side. We have not the 

17. Imamali AbdulEadar v. Rani Friyawati Devi, 
reported in <1937) 24 A IR Nag 289=1711 0 
553=1 D R (1938) Nag 31. 
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slightest doubt that they were not just 
casual lists but were intended by the par¬ 
ties to embody, and do in fact embody, the 
actual and legally effective transaction of 
partition. This we find from a perusal of 
the document itself. It is perhaps a moot 
point whether oral evidence is admissible 
to determine the intention of the parties, 
It is certainly not admissible if the docu¬ 
ment is unambiguous, but if there is doubt, 
then it is permissible and that is what 
their Lordships of the Privy Council did in 
jsimilar circumstances in 50 Cal 338^® at 
p. 345. When we turn to the oral evidence, 
we find that those who were immediately 
concerned with the document referred to it 
as “the partition deed.” P. W. 1, the scribe, 
refers to it in those terms and so does 
P. W. 7, who not only attested the docu. 
ment but was one of the paucbas called to 
effect the partition. In the circumstances, 
there can be no doubt whatever as to what 
the documents were meant to be. We there¬ 
fore uphold the finding of the lower Court. 

The effect of that is that the plaintiff is 
not able to prove that the property was 
divided by metes and bounds and that the 
property now under attachment fell to 
their share. That is enough for the present 
purpose. It is immaterial whether the docu¬ 
ments can be used to prove a severance of 
status, for we have already held that the 
sons’ interests are not bound. The decree 
of the lower Court is reversed and in its 
place a decree will now be drawn up declar¬ 
ing that the plaintiff’s share in the plaint 
property is not liable to attachment in exe¬ 
cution of the award No. 207/30 obtained 
by defendant 1 against defendant 3 and 
directing bis share be released from attach, 
ment. As the plaintiff succeeds be will 
receive his costs from defendant 1 in both 
Courts. Defendants 2 and 3 will bear their 
own costs throughout. We desire to add 
that the pious obligation rule cannot obtain 
here because the father's liability which is 
sought to be enforced was created by the 
award itself and so cannot be regarded as 
an antecedent debt. 

Turning next to Second Appeal No. 
184.B of 1936, the foots are a little differ¬ 
ent but it can be decided along the same 
lines. The proceedings here are in execution 
and we are at the objection stage of the 
case. The decree-holder is the Central Bank 
of Akola and the judgment-debtor the Co. 
operative Society of Goregaon Ehurd No. 2. 
The award which is couched in exactly the 
same terms as before was obtained on 15th 


January 1926 and in the list of members 
was one Namdeo who died on 16th Novem¬ 
ber 1929. On 17th December 1930, the 
registration of the Society was cancelled 
and a liquidator was appointed. Execution 
is now sought against respondents 1 and 2 
Purushottam and Krishna, who are the 
sons of Namdeo, under S. 50, Civil P. C. 
Their property has been attached. The 
liquidator has also been joined and is res¬ 
pondent 3 before us. In this case the Bank 
has lost, though it had succeeded in the 
first Court. The Bank is therefore the 
appellant here. 

The ground on which its execution appli- 
cation was dismissed by the lower Appel¬ 
late Court is that of limitation. S. 24 of 
the Act was applied and it was held that 
the application having been made more 
than a year after the death of Namdeo it 
was barred by time. It is not necessary for 
U9 to go into that question because for the 
reasons already given, we are of opinion 
that the award was not against Namdeo 
and could not have been executed against 
him personally: still less can it be executed 
against his legal representatives. The fact 
of liquidation cannot make any difference 
for, under S. 42, the liquidator is the only 
person competent to collect the assets of 
the Society from its members and distri- 
bute them rateably among the creditors. 
This appeal is therefore dismissed. The 
appellant will pay respondents 1 and 2 
their costs. Respondent 3, who is the liqui¬ 
dator and whose interests we are told are 
the same as the appellants, will bear his 
own costs as also will the appellant. 

V.B.B./r.K. Order accordingly. 


A. I. R. 1938 Nagpur 439 
Nitogi J. 

Gajadhar Ramchandra J alia and 
another — Defendants — Applicants. 

V. 

Rambhau Vishwanath Gharpure 

Plaintiff — Non.applicant. 

Civil Revn. No. 36 of 1937, Decided on 
21st December 1937, from decree of Court 
of Small Causes, Wardha. D/- 13th October 

Transfer of Property Act (1882)» S* 108 (c) 
—Lessee of theatre sub*letting it to another 
person — Original lessor preventing •ub*l«see 
from using theatre before eapiry of sub-lease 
— Sub •lessee required to pay amount to 

secure fresh lease from lessor — Sub* lessee is 
entitled to sue lessee for damages and recover 
amount so psdd« over and above other damages* 
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Section 108 (c), T. P. Act, secures to the lessee 
the benefit of an unqualified covenant for quiet 
title. Where the lessee of a theatre grants a lease 
of the theatre to another person for a certain period 
but before the expiry of the period, the original 
lessor, the proprietor of the theatre who has previ¬ 
ously served the lessee with a notice determining 
the lease, intervenes and prevents the sub-lessee 
from using the theatre and the latter is compel¬ 
led to take a fresh lease from the proprietor on 
payment of an additional sum, there is a breach of 
covenant for quiet enjoyment, which entitles the 
sub-lessee to bring a suit for damages against the 
original lessee. The sub-lessee is entitled to recover 
from the lessee surplus amount which be was 
required to pay to secure a fresh lease from the 
proprietor over and above other damages ‘.AIR 
J923 Cal 42. Bel. on. [P 440 C 2 ; P 441 C 1] 

N, K. Bacerji — for Applicants. 

W. B. Pendharkar —for Non.Applicant. 

Order.—This is an application for revi. 
sion of the judgment of the Small Cause 
Court, Wardha, in Civil Suit No. 582 of 
1936. The applicants, who were defend¬ 
ants in the lower Court, were lessees of a 
theatre. On 26th August 1935, the proprie¬ 
tor of the theatre served a notice on the 
applicants determining their lease with 
effect from 10th September 1936 on account 
of default in payment of rent. On 6th Sep¬ 
tember 1935, the applicants had granted a 
lease of the theatre to the non-applicant 
(plaintiff) for a period of 15 days, i. e. from 
7th September 1935 to 21st September 
1935 whereby they were to receive Es. 24 
as rent for the use of the theatre for 3 days 
between the 7th and 10th September and 
Bs. 56 for the remaining days. The non¬ 
applicant performed three plays without 
any hitch, but on the 11th September the 
proprietor intervened and prevented him 
from using the theatre with the result that 
be had to take a fresh lease from him for 
the period ending 21st September 1935 
for Bs. 101. Consequently, the non-appli. 
cant sued the applicants for damages due 
to the disturbance of his possession by the 
proprietor and claimed reimbursement for 
the loss of his income and the surplus pay. 
mant by him of Es. 45 (Bs. 101—56) to the 
proprietor. The lower Court decreed the 
plaintiff’s claim to the extent of Bs. 56-9-0 
which includes the aforesaid sum of Bs. 45. 
The point for determination is whether 
the plaintiff could lawfully compel the 
defendants to compensate him for the extra 
amount of Bs. 45 which he bad to pay to 
obtain a fresh lease from the proprietor 
and thus secure quiet enjoyment of the 
^object, matter of the lease. That raises the 
QtieBtion as to the scope of the covenant 
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for quiet enjoyment which is implied in- 
every lease. S. 108 (c). T. P. Act, says : 

The lessor shall be deemed to contract with the 
lessee that he may bold the property during the 
time limited by the lease without interruption. 

It is evident that every lease implies a 
covenant for quiet enjoyment which is 
designed to protect the lessee from inter¬ 
ruptions not only by the lessor or his heirs 
and successors and assigns but also by per¬ 
sons^ claiming by title paramount. This 
provision in the Transfer of Property Act! 
secures to the lessee the benefit of an 
unqualified covenant for quiet enjoyment. 
In England, where the covenant for quiet 
enjoyment is in the majority of cases an 
express covenant it may be either restricted, 
i. e. that the lessee shall peaceably hold and 
enjoy the demised premises during the 
term without interruption by the lessor or 
persons claiming through or under him, or 
absolute, in which case it extends also to 
interruption by persons claiming by title 
paramount : see Halsbury’s Laws of Eng- 
land. Edn. 2. Vol. 20, pp. 238.39. This 
rule has been adopted in India as pointed 
out in 50 Cal 68.^ There appears to be but 
little doubt that in the present case there 
was a breach of the implied covenant for 
quiet enjoyment when the plaintiff's pos¬ 
session was interrupted by the proprietor 
of the theatre in assertion of his paramount 
title. 

The next question is what is the mea¬ 
sure of damages ? The lower Court, in 
assessing damages, took into consideration 
the loss of earnings on the night of the 11th 
September as well as the payment of Bs. 45 
to the paramount owner for securing a 
fresh lease. It is contended that the sub¬ 
lessor cannot be held liable to pay that 
sum on the ground that it was not the 
direct consequence of breach of the cove¬ 
nant for quiet enjoyment. I cannot assent 
to this contention. The sub.lessee, in con¬ 
sequence of bis eviction by the paramount 
owner, lost the term of his sub-lease. To get 
it back, he bad to pay Es. 45 over and above 
what he had to pay to the sub-lessors. The 
sub-lessors had, under their covenant, bound 
themselves to indemnify the sub-lesseea 
against disturbance of their possession by 
the paramount owner, as already shown and 
they were compelled to pay the aforesaid 
sum to the latter in order to avoid the loss- 
indicted on them by the sub-lessors’ breach. 

1. Naorang Singh v. A. J. Meik, (1923) 10 A I B 
Cal 41=70 1 0 161=60 Cal 68 = 36 C L J 98 
=27 C W N 71. 
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of their covenant. The direct and immediate 
consequence of the breach of the covenant 
^as that the sub.lessees were obliged to 
pay the sum of Bs. 45 in order to put them, 
selves in the position they would have 
been in had there been no breach of the 
covenant. Mayne on Damages at page 205 
(Edn. 9) enunciates the law in this behalf 
on the authority of some English cases 
that where an action is brought against 
the occupier by a person with superior 
title and the former compromises by paying 
money, he is entitled in an action upon 
the covenant for title to recover the whole 
sum so paid. The present case clearly falls 
within the principles of the law so enun. 
dated. The lower Court was therefore 
right in including Bs. 45 in assessing dama. 
ges awarded by it. The application is dis. 
missed with costs. Pleader’s fees Bs. 10. 

R.m./r.k. Application dismissed. 


^ A. I. R. 1938 Nagpur 441 

Niyogi J. 

Mt. Sundera Bai wlo Shaligram — 

Plaintiff —Applicant. 

V. 

Pandharinath Ganesh — Defendant — 

Non-applicant. 
Civil Bevn. No. 134 of 1937, Decided on 
22nd December 1937, from decree of the 
Addl. Dist. Judge, Wardha, D/. 27th No- 
vember 1936. 

Contract^— Damages — Contract of eale— 
Perion agreeing to tell not ditclo«ing existence 
of mortgage on property agreed to be fold — 
Even if mortgage waa registered, one party 
agreeing to purchase cannot be saddled with 
constructive knowledge of mortgage and in 
case of breach of contract he is not liable in 
damages. 

The oBse of a vendee stands on a different foot¬ 
ing from that of a person who is only bound by 
contract of sale. In view of the duty cast on the 
seller to disclose any naaterlal defect in the seller's 
title thereto, it may be reasonable to assume that 
the vendee alter completion of a sale in his favour 
acquires full and correct knowledge as to the 
seller s title, but that cannot be said when the sale 
lain course of negotiation. (P 441 0 2; P 442 0 1] 

Where therefore in a oontraot of sale the party 
agreeing to sell does not diiolose the existence of 
mortgage on the property, even if the mortgage 
was a registered one the party agreeing to purchase 
cannot be saddled with oonstmotive knowledge of 
the mortgage. In the absence of such knowledge 
he must be presumed to have bargained for pur¬ 
chase of the property free from the encumbrance. 
Hence in case of breach of oontraot the party 
agreeing to sell has hardly any ground to claim 
damages from the defendant as if the latter had 
oommltted a breach of contract '.AIR l9S8Bom 
/W?, Dieting. [p 443 0 1 ] 


S. P. Kotwal and W. B. Pendharkar — 

for Applicant. 

V. V. Kelkar — for Non.applicant. 

Order.—This is a plaintifif's application 
in revision against the judgment and decree 
in Civil Appeal No. 36-B of 1936 decided 
by the First Additional District Judge, 
Wardha, on 27th November 1936. Under 
an agreement of sale dated 15th June 1932 
for Bs. 3100, the defendant agreed to pur- 
chase some fields from the plaintiffs. On 
8 th May 1933 the defendant received a 
notice from the plaintiff inviting him to 
implement the contract. On 25th May 1933 
the defendant replied expressing his will¬ 
ingness to pay the price and accept the sale 
deed but the contract for sale could not be 
carried out on account of a dispute regard, 
ing an incumbrance on the property which 
the plaintiff ought to have disclosed but did 
not. The plaintiff thereon sold the fields 
to the mortgagee for Bs. 3100 and sued to 
recover Bs. 500 which the defendant had 
agreed to pay in case of default on his part. 
Both the Courts below held that the plain, 
tiff had concealed from the defendant the 
fact of the existence of an incumbrance 
to the extent of Bs. 3100 and dismissed 
the plaintiff’s suit. The question which 
arises in this Court is whether the defen. 
dant is liable to be saddled with construe, 
tive knowledge of the incumbrance for the 
reason that the mortgage deed was a regis¬ 
tered document. It is urged that inasmuch 
as Expln. 1 of S. 3, Transfer of Property 
Act, fastens knowledge of a registered 
instrument as from the date of registration 
on any person acquiring property comprised 
in the registered instrument, the defendant 
was precluded from contending that he had 
no notice thereof although in truth and in 
fact be had none : reliance is placed on 52 
Bom 863.^ That was a suit for rescission 
of a transfer and for a refund of the con. 
sideratioD. It was thus a case of the com¬ 
pleted sale and not one of contract of sale. 
The case of a vendee stands on a different 
footing from that of a person who is only 
bound by contract of sale. Under S. 55 (l) 
the seller is bound to disclose to the buyer 
any material defect in the property or in 
the seller’s title thereto of which the seller 
is and the buyer is not aware and which 
the buyer could not with ordinary care 
discover. Under S. 55 (1) (g) the seller is 

1 . Harilal Dalsnkhram v. Moloband, (1926) 15 
A I B Bom 427=118 1 0 27=62 Bom 863= 
80 Bom L B 1140. 
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similarly bound to discharge all incum. 
brances on the property existing on the date 
of sale except -where the property is sold 
subject to incumbrances. In view of the 
duty cast on the seller to disclose any mate, 
rial defect in the seller’s title thereto, it may 
^be reasonable to assume that the vendee 
after completion of sale in his favour 
acquires full and correct knowledge as to the 
seller’s title, but that cannot be said when 
the sale is in course of negotiation. Even 
on the assumption that the defendant had 
knowledge of the previous incumbrance, 
still there would arise the question whe- 
ther or not the property which was con¬ 
tracted to be sold was intended to be sold 
free from incumbrances. On this vital 
question the parties had not come to any 
agreement as is clear from the fact that the 
contract of sale which is reduced to writing 
does not contain any reference to it. It is 
pertinent to notice that that document 
refers to two other charges but is silent as 
to the mortgage. If the defendant was made 
aware of the existence of the incumbrance, 
he would have been free to decide whether 
to purchase the property with or without 
the incumbrance. In the absence of such 
knowledge the defendant must be presumed 
to have bargained for purchase of the 
property free from the incumbrance. It 
^appears to me clear that the plaintiff would 
not have been able to maintain his suit for 
specific performance successfully as he was 
jhimself guilty of a breach of an essential 
'condition imposed on him bylaw. In these 
'circumstances he has hardly any ground to 
claim damages from the defendant as if the 
latter had committed a breach of the con. 
tract. The application is dismissed with 
costs. Pleader’s fees Bs. 25. 

d.S./r.K. Application dismissed. 


A. I. R. 1938 Nagpur 442 

Niyogi J. 

Jagannath Bijraj Marwadi and an¬ 
other — Applicants. 

V. 

Khwaja Fasiuddin and others — Non. 
applicants. 

Civil Eevn. Nos. 119 and 106 of 1937, 
Decided on 2l3t January 1938, from order 
of the Addl. District Judge, Khamgaon, 
D/- 4th December 1936. 

« (a) Civil P. C. (1908), O. 21, Rule 100 — 
Objector in hit application under O. 21, Rule 
100 contending ftrttlv that be wat in actual 


posseuion despite formal delivery to decree* 
bolder — He alternately praying that if legal 
effect of formal delivery to decree* holder be 
dispottession he (objector) should be given 
possession—Application is competent. 

When a party is in doubt as to bis legal right 
to apply under O. 21, R. 100, Civil P. C., he can 
well invite the Court to pronounce its opinion and 
his competency to apply would depend upon the 
nature of the Court’s opinion. When a party 
comes to Court with an alternative case, the 
Court cannot nonsuit him by refusing to consider 
his alternative case which gives him in reality a 
right of action. [P 443 0 2] 

Where therefore an objector in his application 
under O. 21, R. 100 contends in the first instance 
that he was in actual possession of the property 
despite the formal transfer to the decree-holder 
and in the alternative prays that if it was found 
that be was dispossessed, the possession should be 
restored to him, the application is competent : 
AIR 1933 Cal 144 and AIR 1923 Cal 602, 
Disting. [P 443 C 1, 2] 

(b) Civil P. C. (1908), O. 21, Rule 100 — 
Co-owners entitled to joint possession can 
apply under O. 21, R. 100. 

Co.owneis entitled to joint possession only, can 
invoke the provisions of 0. 21, R. 100 and claim 
restoration of possession; 17 Bom 718, Dissented: 
AIR 1923 Nag 62 and AIR 1931 Cal 335, Rel. 
on. (P 443 C 2 : P 444 C 1] 

(c) Civil P. C. (1908), O. 21, R. 100-Decree 
forpossession of fields against judgment-debtor 
entitled only to certain share in helds — Judg¬ 
ment-debtor’s co-owners on application under 
O. 21, Rule 100 are not entitled to possession 
of entire set of fields but only to the extent of 
their share. 

Where a decree has been passed for delivery of 
possession of fields against judgment-debtor hav¬ 
ing only certain share in the fields, the judgment- 
debtor’s co-owners on application under Order 21, 
R. 100 are not entitled to possession of entire set 
of fields but only to the extent of their share in 
the fields because the judgment-debtor is not their 
tenant but co-owner : 25 Bom 478 and 33 Cal 
487, Disiing. [P 444 0 1, 2) 

M. B. Bobde and J. E. Mudholkar — 

for Applicants. 

M. B. Kinkhede and Abdul Eazak — 

for Non-applicants. 

Order. — This revision application and 
Civil Bevision Application No. 106 of 1937 
ara directed against the order of the Addi¬ 
tional District Judge, Khamgaon, in Mis¬ 
cellaneous Judicial Case No. 24 of 1930, 
dated 4th December 1936. These applica¬ 
tions have been argued at inor^nate 
length but the point for decision is simple. 
Stripped of all inessentials, the case is as 
follows : Jagannath and Murlidhar, who 
are applicants in Civil Bevision No. 119 of 
1937, obtained a final decree for foreclosure 
against Fayazuddin in Civil Suit No. 24 of 
1930 and took possession of eight fields 
(comprised in final decree) on 23rd Decem¬ 
ber 1935. The non. applicants in Civil 
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Revision No. 119 of 1937 filed an applica. 
tion under 0. 21, R. 100, Civil P. C., on 
22nd January 1936 complaining of their 
dispossession. They are admittedly co. 
owners of extensive properties including 
the eight fields, along with Fayazuddin, 
the mortgagor, and they had obtained a 
decree for partition in Civil Suit No. 38 of 
1909. That decree remains unexecuted 
until to-day; but their title as co-owners 
to these fields cannot be and is not dis¬ 
puted. It is common ground, as found by 
the lower Court, that Fayazuddin had only 
7/72 share and the applicants and some 
others had 65/72 share in the fields as in 
other property. Consequently Fayazuddin’s 
mortgage affected only his share of 7/72 in 
the fields. 

It appears that until 1932 Fayazuddin 
was in actual physical possession of all 
these fields but since then the appellants 
came into possession of them. Their pos- 
session is stigmatized hy the applicants in 
Civil Revision No. 119 of 1937 as being 
collusive and nominal on behalf of Fayaz. 
uddin. On 23rd December 1935 the non- 
applicants (objectors) were in constructive 
possession of these fields through their 
lessees who, on 25th December 1935, at- 
torned to the applicant. The non-appli- 
cants (objectors) in their application under 
O. 21, R. 100, Civil P. C., contended in the 
first instance that they wore in actual pos¬ 
session of the fields despite the formal 
transfer to the decree-holders (applicants) 
on 23rd December 1935 and in the alter¬ 
native prayed that if it was found that they 
were dispossessed, the possession should 
be restored to them. They succeeded in the 
lower Court in being restored to joint pos¬ 
session to the extent of 65/72 share only 
and the deoree.holders were permitted to 
retain possession of 7/72 share. Both par. 
ties feel aggrieved by this order and they 
have filed these two revision applications. 

On behalf of the decree-holders it is 
argued here that in view of the contention 
of the objectors that their possession per¬ 
sisted in spite of the formal delivery of 
possession by the process-server on 23rd 
December 1935, their application under 
0. 21, R. 100, Civil P. C., was inoompetent. 
Reliance is placed on A I B 1933 Cal 144^ 
and 50 Cal 311.* They are manifestly dis- 
tinguisbable, inasmuch as in these oases 

1. Goskba Beharl v. Indra Ohandra. (1988) 30 
A 1 B Oal 144=149 I 0 163. 

8. Atarmoyl Dasl v. Bamananda B«o, (1928) 10 
A 1 B Oal 601=64 1 0 876=60 Oal 811. 


there was no alternative prayer as in the 
present case. In A I R 1933 Cal 144^ the 
objectors were found to be in actual posses¬ 
sion despite the formal delivery of posses¬ 
sion. 50 Cal 311* was in no way different. In 
the present case the question was whether 
the legal effect of the procedure followed 
by the process-server was to deprive the 
objectors of their possession. The objec. 
tors did not plead inconsistent facts as 
argued here but they stated the bare facts 
and invited the Court to determine the 
legal result of the delivery of possession 
effected by the Court’s officer. The lower 
Court found that the decree.holder ob. 
tained a symbolical possession, the legal 
effect whereof was to dispossess the objec¬ 
tors. When a party is in doubt as to his| 
legal right to apply under O. 21, R. 100,; 
Civil P. C., he can well invite the Court to, 
pronounce its opinion and his competency! 
to apply would depend upon the nature of 
the Court’s opinion. When a party comes 
to Court with an alternative case, the 
Court cannot non.suit him by refusing to 
consider his alternative case which gives 
him in reality a right of action. The decree, 
holder’s contention must therefore fail. 

It is next contended that although Faya- 
zuddin, the malguzar, was only a partial 
owner, be was in sole possession and that 
therefore the decree-holders were entitled 
to be put in possession to the exclusion of 
the co-owners of their mortgagor. There 
is DO room for the contention in view of 
the fact that the objectors were solely in 
possession since 1932, i. e. for 3 years 
before the delivery of possession to the 
decree-holders. It is said that their posses¬ 
sion was collusive as being on behalf of the 
mortgagor. There is no substance in the 
contention since the objectors were co- 
owners and as such they bad an indepen¬ 
dent right to be in possession on their own 
account as well as on behalf of their co- 
owner, the mortgagor. Some strength for 
the contention is sought to be derived from 
14 N L R 101* and 18 Cal 10* but they 
can have no application in the absence of 
any pleading and proof that the mortgagor 
acquired the right to exclusive possession 
by an agreement with his co-owners or by 
usage. The question now is whether objec. | 
tors, who were oo-owners, entitled to joiotj 
possession only, can invoke the provisionsi 

8. Jagannath ▼. Bamprasad, (1917) 4 A I B Nag 
46=46 I 0 373=14 N L B 101. 

4. Watson and Oo. ▼. Bamcband Dutt, (1691) 18 
Cal 10=17 1 A 110=6 Bar 686 (P C). 
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of O. 21, E. 100, Civil P. C., and claim 
restoration of possession at all. It was no 
doubt held in 17 Bom 718® that a person 
in joint possession is not in possession on 
his own account but that view was not 
followed in 18 N L E 206® and 58 Cal 55.^ 
The view taken in 17 Bom 718® would 
render O. 21, E. 100 otiose so far as 
CO- owners are concerned and I therefore 
6nd it difficult to agree with it. I hold 
that the objectors' application under O. 21, 
E. 100, Civil P. C., was competent. 

Lastly it is urged that the objectors do 
not own the entire share of 65^72 and that 
they are not entitled to possession of those 
CO. owners who have not applied. They 
were in possession of the non.applying 
co-owners as well, and the judgment.debtor 
had no interest in 65/72 share. The decree- 
holder is not therefore entitled to retain 
possession of any share beyond what was 
transferred to him by his decree. Thatdis. 
poses of Civil Eevision No. 119 of 1937. 
Turning to the counter.application in revi- 
sion, the contention is that the objectors 
ought to have been restored to possession 
of the entire set of fields. Eeliance is placed 
on 25 Bom 478® and 33 Cal 487® in sup. 
port of the contention. The first mentioned 
case lays down that a landlord who is in 
constructive possession through his tenants 
is entitled to apply under 8. 335, Civil 
P. 0., 1882=0. 21, E. 97, Civil P. C„ 1908. 
In 33 Cal 487® the possession was not res. 
tored to the landlord (objector) because the 
judgment.debtor was his tenant on whom 
his decree was binding, and further it was 
held he was not entitled to actual posses, 
sion when he had been deprived of his 
constructive possession only. That case is 
not an authority in the present case where 
the judgment-debtor Payazuddin was not 
the tenant of the objectors but their co- 
[owner. As the result of the decree passed 
in Civil Suit No. 24 of 1930, Fayazuddin’s 
share passed to the decree, holders but not 
those of their judgment.debtor's (Faya, 
zuddin’s) co-owners. The objectors have no 
^title to 7/72 share, and their possession of 

5. Cooverji Hirji v. Dowsay Bhoja, (1893) 17 Bom 

718. 

6. Miss A. E. Singh v. Ramprasad, (1938) 10 

A I R Nag 62=68 I 0 174=18 N L B 206. 

7. Indubhushan Das v. Haricbaran Mandal, 

(1931) 18 A I R Cal 886=132 I 0 631=68 Cal 

65. 

8. Nancbaram v. Fakirohand, (1901) 35 Bom 

478=8 Bom LB 68. 

9. Brajbala Devi v. Qarudas Mundle, (1906) 38 

Cal 467=8 C L J 293. 


that share was on behalf of Payazuddin. 
They are therefore not entitled to posses, 
sion of that 7/72 share. The lower Court’s 
order is correct and must be upheld. Both' 
the revision applications are dismissed with 
costs. Pleader's fees in each case Es. 50. 

D.S./r,K. Applications dismissed. 
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Gruer J. 

Sahebrao Aivadhut Maratha 

Appellant. 

v. 

Emperor. 

Criminal Appeals Nos. 43, 52, 63 and 54 
of 1938, Decided on 5th April 1938, from 
order of Addl. Sess. Judge, Buldana, D/. 
19th January 1938. 

(a) Penal Code (1860), S. IZO-B—S. 120.B 
applies to conspiracy to fabricate false evi. 
dence. 

As there is no express provision made in the 
Code for the punishment of conspiracy to fabricate 
false evidence, S. 120.B applies to such offence. 

[P 445 0 1] 

(b) Penal Code (1860), S. 28 — Accused 
counterfeiting some coins and inlroducingthem 
into another's house with sole intention that he 
(other person) should be thought as counter* 
feiter-Accused cannot be said to counterfeit. 

The deception meant in S. 28 is with regard to 
the nature of the coins. It is deception through 
the resemblance of the true coin with the false 
and it means that someone must be led to believe 
that the false coin is a true one. [P 445 G 1, 2] 

Where the accused counterfeited some coins and 
introduced them into another’s house with the 
sole object that he should be thought to be the 
counterfeiter and be prosecuted accordingly, the 
accused cannot be said to counterfeit the coins : 
AJR 1937 Mad 711, Bel. on. [P 445 C 2) 

E. G. Eao — for Appellant. 

W. E. Puranik, Advocate.General — 

for the Crown. 

Judgment.— This order disposes also of 
Criminal Appeals Nos. 52, 53 and 54 of 
1938. The four appellants and two others 
were charged with two offences, first, con¬ 
spiracy under S. 120.B read with Section 
195/232, I. P. C,, and second, abetment of 
counterfeiting Queen's coins under Section 
232/109,1. P. C. They were tried by jury, 
and the present appellants were convicted 
on both charges. Kashiram has been sen- 
tenced to five years’ rigorous imprisonment- 
and a fine of Es. 100 on the first count and 
to a concurrent sentence of three years’ 
rigorous imprisonment on the second. The 
other appellants, Tulsiram, Sahebrao and 
Sukhdeo get three years and Es. 50 fine on 
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the first count and concurrent sentences of 
one year each on the second. The written 
grounds of appeal, which are mostly out of 
place in a jury trial, are not pressed in argu. 
ment. The appeals have been urged before me 
on two grounds only : first, that the charge 
under the first count is unsustainable as 
S. 120.B applies only where no express 
provision for the offence is made in the 
Code. The charge is one of entering into 
conspiracy to fabricate false evidence: Sec. 
120-B read with S. 195, I. P. C. S. 120-B 
provides for punishment of criminal conspi. 
racy. In some cases, where special provision 
is made such as in S. 121.A, this Section 
(120.B) would not be applicable, but in 
the present case it is, as there is no express 
provision made in the Code for the punish, 
ment of conspiracy to fabricate false evi. 
dence. It was unnecessary to mention Ss. 
232 and 235, part 2, in this charge, and 
they may be considered superfluous. The 
accused have not been charged with cri. 
minal conspiracy in respect of the same 
offence which they are charged with abet, 
ting. In the first case the offence is the 
fabrication of false evidence, and in the 
second the counterfeiting of Queen's coins. 
Therefore the criticizm that S. 120.B and 
S. 109 are mutually exclusive is beside the 
point. 

The second objection appears to be well 
founded. It is alleged and proved that the 
accused counterfeited these coins and in. 
troduced them into Govinda’s bouse with 
the sole object that Govinda should be 
thought to be the counterfeiter and be pro. 
secuted accordingly. The plot however 
failed, as the police, who on information 
received searched the house and found these 
coins, came to the conclusion during in. 
vestigation that they had been planted 
there by enemies of Govinda. The ques. 
tion is, whether in these circumstances the 
accused have counterfeited these coins. Ac. 
cording to the definition in 8. 28, I. P. C.: 

A pecBOD is Bald to 'oouatstfelf who causes one 
thing to resemble another thing, intending by 
means of that resemblance to practise deception, 
or knowing It to be likely that deception will 
thereby be practised. 

What is meant by the phrase 'to prac. 
tise deception'? No doubt, the accused in¬ 
tended to practise some deception i they 
wanted to make the police believe that 
Govinda bad manufactured these ooioB, but 
if the definition is carefully ezamin^, it 
will be seen that the deception meant is 
with regard to the nature of the coins. It 
ia deception through the resemblance of 
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the true coin with the false and it means 
that someone must be led to believe that 
the false coin is a true one. That was not 
the intention of these accused. In fact, 
they did not wish the police or anyone to 
be deceived about the real nature of the 
coins at all. Therefore they did not coun. 
terfeit these coins. The case in A I R 1937 
Mad 711^ is precisely in point, and I agree 
with the reasoning therein. As the learned 
Sessions Judge misdirected the jury on this 
point, their verdict of guilty under the 
second count must be quashed. As the sen. 
tences however are concurrent, this will 
not afford any relief to the prisoners in the 
punishment awarded to them. The ap. 
peals are otherwise dismissed. 

D.S./r.K. Appeals dismissed. 

1. Velayudham v. Emperor, (1937)? 24 A 1 R 
Mad 711-171 I C 951=(1937) 2 M L J 232 
L R (1938) Mad 80=39 Ct L J 51. 
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Niyogi and Grcer JJ. 
Provincial Government — Appellant. 

V. 

Shankar Gopal — Acctised — 

Respondent. 

Criminal Appeal No. 87 of 1938, Decided 
on 2l8t May 1938, from order of the Addl. 
Sess. Judge, Buldana, D/. 1st February 
1938. 

(a) Criminal Trial—Charge—If no prejudice 
ha« reiulted to accuced, error in charge cannot 
affect legality of trial. 

lo a case of crimioal misappropriation the 
charge was erroneous in respect of the date as well 
as the place of payment but there was nothing in 
the case to show that the accused was misled by 
the error. The correct date was mentioned to him 
in his examination under 8. 364, Criminal P. 0., 
and he did not raise any dispute as to the place 
where payment had been made : 

Held that no prejudice having resulted to the 
accused, the error in the charge was immaterial 
and could not affect the legality of the trial. 

CP 446 C 2] 

(b) Penal Code (1860), S. 409 — Patwari 
receiving Rs. 5 in excess of land revenue 
actually due and retaining excess to himself — 
Onus ia on him to prove that he refunded 
excess to rightful owner. 

A patwari received from an occupant of some 
fields Rs. 89 as land revenue. The actual amount 
payable as land revenne was only Rb. 94 and not 
Rs. 89. He credited only Rs. 84 and retained 
Bs. 6 with himself without the knowledge of the 
patel. Be was tried on a charge of criminal mis- 
appropriation punishable under 8. 409, 1. P. C., 
and he pleaded at the trial that be bad refunded 
the sum of Bs. 6 but did not specify the name of 
the penon (o whom U bad been paid : 
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Held that all these facts considered together 
\voiild lead to the natural inference that he want¬ 
ed to make a wrongful gain for himself and causa 
wrongful loss to the rightful owner. The onus 
therefore shifted on to bisshoulders to prove(l)that 
he received Rs. 5 in excess by mistake, and (2) that 
he paid it back to the rightful owner : .4 I il 1934 
Cal 532', AIR 1932 Oudh 145 and AIR 1936 
Pat 350, Pel. on ; A I R 1934 Sind 22 ; AIR 1936 
Nag 160 and AIR 1928 Lah 382, Expl. 

[P 447 C 1, 2] 

W. E. Puranik — for Appellant. 

Dr. W. S. Barlinge — for Respondent. 

Judgment.—This is an appeal by the 
Local Government under S. 417, Criminal 
P. C. The accused Shankar was a patwari 
residing at mouza Bhadola, District Bul- 
dana, Berar. He received on 31st March 
1935, from one Hiralal, agent of Tulsiram, 
who was an occupant of some fields, Eupees 
39-5-3 as land revenue. On 2nd April 1935 
be credited Bs. 34-5-3 in the kird (i. e. led¬ 
ger). The actual amount payable as land 
revenue was only Bs. 34-5-3 and not Bupees 
39-5-3 as is evident from the irsal patti 
(F.12) which the accused himself had pre¬ 
pared, as required by law, on 18bh March 
1935. As he bad received the amount in 
the absence of the patel, be was under law 
bound to hand over the entire amount to 
the patel or to credit it in the kird, but he. 
credited only Bs. 34-5-3 and retained Es. 5 
with himself without the knowledge of the 
patel. He was tried on a charge of criminal 
misappropriation punishable under S. 409, 

I. F. C., and he pleaded at the trial that he 
bad refunded the sum of Bs. 5 but did not 
specify the name of the person to whom it 
had been paid. He examined two witnesses 
in defence to prove the alleged refund. The 
trying Magistrate disbelieved the defence 
witnesses and convicted the appellant and 
sentenced him to rigorous imprisonment for 
nine months in addition to a fine of Bs. 25. 
On appeal the learned Additional Sessions 
Judge, Buldana, was of the opinion that the 
burden lay on the prosecution to prove that 
the sum of Bs. 5 was not refunded by the 
accused and that it was not necessary for 
the accused to prove "to the hilt” his plea 
raised in defence. 

The case raises the fundamental ques¬ 
tion whether the prosecution in the circum¬ 
stances of the case was bound to prove 
that the accused did not refund the amount. 

If the onus lay on the prosecution, it must 
fail; if, on the contrary, it lay on the ac- 
cused, he was bound to prove judioially 
that he had returned the sum to the per. 
son legally entitled to it. It was inoum. 
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bent on the prosecution to prove that the 
accused committed criminal breach of trust 
in respect of that amount, that is to say, 
that he dishonestly misappropriated or con- 
verted it to his own use. It is clear from 
Expln. 1 to S. 403, I. P. C., that dishonest 
misappropriation for a time is a misappro. 
priation within the meaning of that Section. 
If, from proved facts and circumstances, it 
appears that the accused retained the 
amount with the intention of causing 
wrongful loss to the rightful owner and 
wrongful gain to himself, the dishonest 
misappropriation must be regarded as 
proved. The facts alleged by the prosecu- 
tion are : (l) that the accused collected 
Bs. 5 in excess with the knowledge or in 
circumstances in which he was bound to 
know that the sum was not legally due and 
recoverable, (2) that the accused, who col¬ 
lected the sum of Rs. 39-5-3 for the patel, 
was bound under the law to deliver the 
entire amount to him but he not only fail¬ 
ed to do it but did not even inform him 
that he had retained the excess amount of 
Bs. 5, and (3) that under the law he was 
bound to credit the whole amount of Bs. 
39-5.3 promptly in the kird and could not 
retain any part of it with himself. 

There appears to be but little doubt that 
the money was received by the accused at 
his own house in Bhadola. That comes out 
very clearly in the cross-examination of 
Hiralal (P. W. 4), the man who had paid 
it. The charge is indeed erroneous in res- 
pect of the date as well as the place of pay. 
ment but there is nothing in the case to 
show that the accused was misled by the 
error. The correct date was mentioned to 
him in his examination under S. 364, Cri- 
minal P. C., and he did not raise any dis¬ 
pute as to the place where it had been paid. 
No prejudice having resulted to the accused, 
the error in the charge is immaterial and 
cannot affect the legality of the trial. On 
the evidence it must be found that the 
accused received the amount at bis own 
house. If so, there is hardly any scope for 
any mistake as to the actual amount due, 
as he could have consulted his papers. 
That he did so is clear from the fact 
that the receipt (Ex. P.4) contains the 
specific numbers of the fields in respect of 
which the payment was made. In the cir¬ 
cumstances the inference is natural that 
the accused received the amount with the 
knowledge that he was getting Bs. 5 in 
excess. Under para. 23 of the Schedule of 
Patwari’a duties annexed to the Buies made 
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under the Berai Patels and Patwaris Law, 
1886, the accused 'was bound to account 
for all the sums he received for Government 
in the absence of the patel and to make it 
over to the patel as soon as possible. Not. 
withstanding this clear rule, he neither 
credited Rs. 6 to Government nor made it 
over to the patel. When he retained the 
money with himself in the circumstances, 
the presumption under S. 114, Evidence 
[Act, would be that it continued to remain 
jwith him. All these facts considered to. 
gether lead to the natural inference that he 
wanted to make a wrongful gain for him. 
self and cause wrongful loss to the rightful 
owner. In A I R 1934 Cal 632^ it was held 
that when retention of money for a suffi. 
ciently long period is proved, the inference 
of temporary misappropriation is reason, 
able. In 6 Luck 435^ it was held that the 
prosecution has only to prove that the 
accused has received the money, has ac. 
knowledged the receipt and has failed to 
show it in his master’s accounts. This has 
been fully proved in the present case. In 
15 Pat 108^ the failure to account for the 
money proved to have been received was 
considered sufficient to justify the infer, 
ence of misappropriation. In this case, 
there is the additional circumstance of the 
admitted retention of the money for such a 
long period as a month and a quarter. 

The learned counsel for the accused 
invites our attention to the case reported in 
AIR 1934 Sind 22,* but in that case the 
accused had pleaded that he had paid Rs. 
850 to one Vishindas and the latter admit, 
ted having received it. There is a reference 
to an unreported Bombay case as well as 
to A I R 1928 Lah 882.* In the unreported 
case it was observed that where the accused 
admitted having received the money alleged 
to have been misappropriated by him but 
defended himself by saying that he made 
it over to the proper person, the onus did 

1. Akahoy Ohandra v. Emperor, (1984) 21 A I R 
Cal 692=1934 Cr 0 792=161 I C 22=36 
Ct L J 1279=69 0 L J 806=38 OWN 467. 

2. Bblam Buodar v. Emperor, (1982) 19 A I R 
Oudh 146=1982 Or 0 222=136 I 0 810=83 
Or L J 848=6 Lnok 486=9 OWN 216, 

8. Emperor v. Ohaturbhnj Naraln Ohoodhory. 
(1986) 28 A IR Pat 86'J=1986 Cr 0648=164 

9 Or L 5 877=16 Pat 108=17 

P L T 802. 

4. Bbtkoband ▼. Emperor, (1984) 21 A I R Bind 
22=1934 Or 0 220=166 10 489=86 Ct L J 
818=38 B L R 84. 

6. Fritobard v. Emperor, (1928) 16 A IR Lab 
889=112 1 0 860=80 Or L J 18. 
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not lie on him to prove payment but on 
the prosecution to prove non-payment. In- 
AIR 1928 Lab 382* it was laid down 
that the onus lies on the prosecution to 
prove that the accused did not apply the 
money received by him for the purpose for 
which it was given. These cases ostensibly 
support the accused but in view of the 
facta of this case they go directly against 
him. In this case it is clear from the- 
receipt, Ex. P.4, that he had received the 
whole amount as land revenue for Govern, 
ment. Hiralal rightly or wrongly paid it 
for that purpose and the accused knew that 
it was so. He failed to credit the whole 
amount although he had received it for 
that purpose. 

The inference is inevitable that the 
accused dishonestly retained the money for; 
his own use. The onus therefore shifted on 
to his shoulders to prove(l)tbat he received 
Rs. 5 in excess by mistake, and (2) that he 
paid it back to Tulsiram or his agent Hira.; 
lal. There is no evidence to disprove the 
fact that he had received the amount at 
his own house where he had all the neces. 
sary papers. The story of the return of the 
money does not stand scrutiny. The accused 
did cot question Hiralal whether he or 
his master had not gob back the amount. 
When he was examined under S. 364, Cri. 
minal P. C., he stated in vague terms "the 
excess amount was refunded after 1 or 
if month.” He does not specify the name 
of the individual to whom it was paid. He 
examined two witnesses Gulabrao (D. W. 1) 
and Haulat (D. W. 2). The former witness 
only says that some three years before bis 
deposition the accused had asked Daulat 
(D. W. 2) to call Tulsiram for taking back 
some amount of his land revenue lying with 
him and he left before Tulsiram arrived. 
Daulat (D. W. 2) states that the accused 
had received Rs. 4 or Rs. 5 in excess "about 
3 or 4 years back” and that "about 3 or 4 
years back” be was sent to call Tulsiram 
and that the accused "returned Rs. 3 or 
Rs. 4 to him.” When he was pressed to be 
more de6nite as regards the time when the 
money was returned to Tulsiram, be said 
it "was about 4 years back.” He was 
examined as a witness on 6th December 
1937 and consequently the amount was 
paid back in 1933. That can hardly prove 
a payment alleged to have been made in 
May 1935. The lower Appellate Court mis. 
directed itself on the point of law and was 
wrong in persuading itself that the story 
of the refund may be true.” The lower 
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Appellate Court relied on a passage in 

I li R (1937) Nag 38® at p. 42, viz: 

Of course when the accused gives a reasouable 
explanation which may be true, then, even though 
the Judge or the jury, as the case may be, is not 
convinced that it is true,he isentitled to acquittal. 

The words “reasonable explanation'’ are 
important. Whether an explanation is rea. 
sonable or not is to be determined on the 
facts of each case. In the present case, 
where the accused deliberately recovered 
Es. 5 in excess and did not apply it for the 
purpose for which it had been paid, can 
his explanation that it was returned to a 
person other than the person paying it, be 
regarded as “reasonable"? If the lower 
Appellate Court had only had the patience 
to read the whole judgment in the reported 
case, it would have easily seen the real 
meaning of the passage on which it relied. 
The result is that the lower Appellate 
Court’s order of acquittal is set aside and 
the trying Magistrate’s finding and sen. 
tence are restored. The case deserved a 
deterrent sentence as awarded by the 
Magistrate. The accused will surrender to 
his bail and serve the balance of his sen¬ 
tence and will pay the fine of Rs. 25 if he 
did not pay or if he withdrew it after 
payment. 

D.S./k.K. Appeal allowed. 

6. Bapurao v. Emperor, (1936) 23 A I R Nag 160 
=1936 Cr C 716=173 I C 639=39 Cr L J 
349=1 L R (1937) Nag 38. 
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Grueb j. 

Syed Alii Gulam Alli and others 
Accused —Applicants. 

V. 

Emperor. 

Criminal Revn. No. 102 of 1£38, Decided 
on 4th May 1938, from order of Sessions 
Judge, Nagpur, D/- 3rd January 1938. 

Criminal P. C. (1898), S. 107 (2)—Jurisdic¬ 
tion of Sub-divi*ional Magistrate is confined to 
bU own sub-division. 

The appointments of Sub-divisional Magistrates 
by the District Magistrate are carried out uuder 
S. 12 of the Code and he in fact defines the local 
areas and restricts the Magistrates' powers to such 
areas. The jurisdiction of a Sub-divisional Magis¬ 
trate is confined to bis own sub-division. Hence 
Sub-divisional Magistrate of Tajabad in Nagpur 
Tabsil has no jurisdiction in respect of person resi¬ 
ding in Nagpur City which is a separate sub-divi¬ 
sion of the Nagpur District with a Sub-divisional 
Magistrate of its own \ A 1 R 1921 All 123 and 
AIR 1985 Pat 131, Rel. on. CP 448 0 2 ; 

P 449 0 1] 

B. R. Mandlekar —for Applicants. 


Order.—Applicant 1, Syedali, resides in 
Nagpur City and the other three reside in 
Tajabad in Nagpur Tahsil. Proceedings 
against them under S. 107 are going on in 
the Court of Mr. N. L. Verma, Sub.divi¬ 
sional Magistrate, Nagpur interior. It is 
contended in revision that Mr. Verma has 
no^ jurisdiction to try this case. S. 107, 
Criminal P. C., Cl. 2, last part, provides 
that no proceeding shall be taken before 
any Magistrate, other than a Chief Presi. 
dency or District Magistrate, unless both 
the person informed against and the place 
where the breach of the peace or distur. 
bance is apprehended, are within the local 
limits of the Magistrate’s jurisdiction. Now 
from the preliminary order it appears that 
the breach of the peace was apprehended 
at Tajabad which, it is conceded, is within 
the jurisdiction of the Magistrate, but 
applicant 1 resides in Nagpur City over 
which this Magistrate has, it is said, no 
jurisdiction. Nagpur City is a separate sub. 
division of the Nagpur District with a Sub- 
divisional Magistrate of its own. 

The learned Sessions Judge, Nagpur, 
considers that as this Magistrate like others 
was appointed under S. 12, Criminal P. 0., 
by the Local Government as a First Class 
Magistrate of the Nagpur District, therefore 
his jurisdiction extends over the whole of 
the District and has not been limited by 
the District Magistrate who under S. 12 
can define local areas within which such 
Magistrates may exercise that power. He 
holds that the appointment of Mr. Verma 
as Sub-divisional Magistrate, Nagpur inte¬ 
rior, is merely a matter of distribution of 
business under S. 17 of the Code and that 
the jurisdiction over the whole of the Dis¬ 
trict remains untouched. According to that 
view every Magistrate would have juris¬ 
diction all over the district so that a case 
under S. 145, for instance, could be filed in 
any Court. That would make the provision 
in S. 107 (2) quite unnecessary, as the 
Sub.divisional Magistrate would have as 
extensive local jurisdiction as the District 
Magistrate himself. It is surely of the 
essence of the sub-divisional system that a 
Sub-divisional Officer should be responsible 
for bis own sub-division and for nothing 
beyond it. I find myself unable to agree with 
the learned Sessions Judge. It appears to 
me that the appointments of Sub-divisional 
Magistrates by the District Magistrate are 
carried out-under S. 12 of the Code and he 
in fact defines the local areas and restricts 
the Magistrates' powers to such areas. It 
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wag held in 59 I C 554^ that a Sub-divi¬ 
sional Magistrate has no jurisdiction to 
take cognizance of matters outside the 
local area within which the District Magis- 
trate has appointed him to act. In A I B 
1935 Pat 131,^ it was similarly held that 
the jurisdiction of a Sub-divisional Magis. 
Trate was confined to his own sub-division. 

It is unfortunate that the case has pro¬ 
gressed so far before this objection was 
effectively raised. I must hold that it is 
good in law and the result is that the 
Magistrate is found to have no jurisdiction 
to proceed against applicant 1. The pro- 
ceedings against him are quashed. If the 
district authorities still think it necessary 
to take steps against him, they must be 
taken before the District Magistrate or the 
Additional District Magistrate so empo- 
wered under S. 10, Criminal P. C. 

D.S./r.K. Proceedings quashed. 

1. Kunj Bebari Lai v. Lanua, (1021) 8 A I R All 
123=59 IC 654=22 Cr L J 122=19 A L J 77. 

•2. Mahangu Lai v. Emperor, (1935) 22 A I R 
Pat 131=1935 Cr C 331=164 I 0 873=36 Ct 
L J 580=16 P L T 347. 
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Niyogi j. 

Narayanchandra Milra — Applicant. 

V. 

.Surendranalh Mukerjee, Official Becei. 
ver and another — Opposite Party. 

Civil Eevn. No. 578 of 1937, Decided on 
7th March 1938. 

ajt Civil P. C. (1908), S. 80 — Setting up of 
'Claim to property on behalf of e«tate which 
receiver repreaentt ia not act done by public 
officer in official capacity. 

The mere eetting up of a claim to property, for 
example the debt due to insolveot, ou bobalf of 
the eatate which a receiver represeuts cannot be 
considered to bo an act purporting to bo dono by 
a public ofheor in his official capacity so as to 
attract the application of 8 . 80. Hence in a suit 
against Official Receiver who has set up such a 
claim, notice under 8 . 80 is not necessary ; Case 
law reviewed. [p 451 c 2] 

R. S. Dabir — for Applicant. 

D. N. Choudhari —"for Opposite Party. 

Order. This is a plaintiff’s application 
in revision against the judgment of the 
Small Cause Court, Saugor, in Small Cause 
Court Case No. 237 of 1937 decided on 12th 
July 1937. The suit out of which this pro- 
ceeding arises is of a somewhat abnormal 
•eharacter. The applicant filed an inter, 
pleader suit on the allegations that be 
owed Ba. 400 to B. D. Pathak on two pro. 
missory notes each of Bs. 300, and Be. 100, 
1938 N/67 A 66 


and that defendant 1 who is the Official 
Receiver appointed by the Insolvency Court 
to take charge of Pathak 3 estate and defen¬ 
dant 2 who represented himself to be the 
assignee of the two promissory notes, each 
demanded payment of the debt to the 
exclusion of the other. The plaintiff declar. 
ed his willingness to place the amount due 
by him at the disposal of the Court and 
prayed that the Court would decide the 
validity of their respective claims and dis- 
charge the plaintiff from the liability. 

Defendant 1, the Official Receiver of 
Pathak’s estate, raised the plea that the 
plaintiff ought to have given him a notice 
as required by S. 80, Civil P. C., and that 
as no such notice was given the suit ought 
to be dismissed. The lower Court affirmed 
that contention and dismissed the suit. The 
question is whether in the circumstances 
of this case the receiver was entitled to a 
notice under S. 80, Civil P. C. That Section 
lays down that no suit shall bo instituted 
against the Secretary of State for India in 
Council, or against a public officer in res¬ 
pect of any act purporting to be done by 
such public officer in his official capacity, 
etc. The plaintiff alleged no act purporting 
to be done by the Official Receiver in his 
official capacity as giving him the right to 
sue. The only reference to defendant 1 made 
in the plaint is in para. 3, where it is said 
that the amount due on the promissory 
notes is claimed by “both defendant 1 and 
defendant 2”. The plaintiff founded his 
cause of action against tho Receiver on the 
simple ground that be “claimed”, that is 
demanded payment of the amounts due on 
the two promissory notes. Is this an act 
which can be said to be an act done by the 
Official Receiver in his official capacity ? 
A number of authorities were cited before 
me on either side to show the circumstan- 
ces in which the Courts held that notice 
under S. 80, Civil P. C., was or was not 
necessary. The cases which bear on the 
particular issue in the case will now be coo. 
sidered in some detail. In 47 All 291,^ the 
salt was one for a declaration of title to 
some share in a house. The plaintiffs and 
their brother, Bihari Lai, jointly owned the 
bouse. Bihari Lai was adjudicated an in¬ 
solvent and the defendant in that suit was 
appointed an Official Receiver under S. 57, 
Provincial Insolvency Act, 5 of 1920. Ho 
took charge in that capacity of all the 

1. Murarl Lai v. E. V. David, (1926) 12 A I R 
All 241=84 1 C 739=47 All 991=22 A L J 
1116. 
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insolvent’s estate including the house. It 
was held that the suit was not maintain¬ 
able against him without the requisite notice 
under S. 80, Civil P. C. In this case there 
can be no doubt or dispute that the taking 
charge of the insolvent's estate by the 
Receiver was an act done in his official 
capacity. In 57 Cal 1127^ the suit was to 
recover from the Official Receiver Rupees 
16,660 which were alleged to have become 
irrecoverable and been lost by the wilful 
default and gross negligence of the Official 
Receiver to collect the same as being arrears 
of rent due from one Ramnarayan Jalan. 
It was held that in view of S. 3, General 
Clauses Act (10 of 1897), the word ‘act’ 
occurring in S. 80, Civil P. C., was wide 
enough to include an illegal omission. 51 
Bom 725^ dealt with a case against the 
Secretary of State and the Collector and 
District Magistrate of Nasik. The plaintiff 
there questioned the validity of certain 
notification issued by the Bombay Govern¬ 
ment and prayed for a permanent injunction 
restraining all executing action thereunder. 
Their Lordships of the Privy Council ob- 
served that S. 80, Civil P. C., was express, 
explicit and mandatory and that it admitted 
of no implications or exceptions and that 
a suit in which inter alia an injunction is 
prayed is still a suit within the words of 
the Section and that to read any qualifi. 
cation into it is an encroachment on the 
function of legislation. Their Lordships 
overruled the contention that the Collector’s 
threatened enforcement of payment in pur¬ 
suance of the notification was not an act 
done in his official capacity and pointed out 
that the act which was in reality com¬ 
plained of was the order already completed 
and issued, though the act to be restrained 
thereby was something apprehended in the 
future. In this case also there was no ques¬ 
tion raised or decided such as the one 
which arises in the present case. The cases 
so far examined do not afford any guidance 
to the decision of the question in the 
present case. 

In this case the issue is whether the 
mere claim asserted by the Official Receiver 
as representing Pathak’s estate was an act 
such as is contemplated in S. 80, Civil P. G. 
The claim made by the Official Receiver 
was nothing but an expression of a belief 

2. Prasaddas Sen v. K. S. Bonnerjee, (1981) 18 

A I R Oal 61=130 I 0 903=57 Cal 1127. 

3. Bhagohand Dagdusa v. Secretary of State, 

(1927) 14 A I R PC 176=104 10 267 =61 

Bom 726=54 I A 338 (P 0). 


that Pathak’s estate was entitled to receive 
the money due on the promissory notes or 
to put more emphatically, an assertion of 
a right of the original creditor to the exclu¬ 
sion of defendant 2 who claimed to bo the 
assignee. Was this an “act", and was this 
done by the Receiver in his official capa- 
city, or as one representing the estate ? In 
11 Mad 317* the suit was to recover money 
due on a promissory note executed by a 
deceased zamindar out of the estate of the 
deceased and of his sou, the defendant, 
who was a minor under the Court of Wards 
and represented by the Collector having 
been appointed bis guardian ad litem. The 
Collector contended that he was entitled to 
notice before suit under S. 424 of the old 
Code of Civil Procedure corresponding to 
S. 80 of the Code of 1908. It was held that 
as the suit was not one instituted against 
the Collector in his official capacity and no 
cause of action against him was stated in 
the plaint and no relief was prayed for 
against him and further that no personal 
decree was sought for against him, the 
Collector was not entitled to notice for the 
simple reason that he failed to pay the 
amount due on the promissory note. It was 
pointed out that mere failure to pay was 
not an act or omission. This case was fol¬ 
lowed in 13 Bom 343^ where the Collector 
was impleaded in the suit not in respect of 
any alleged illegal act done by him but on 
the application of minor’s personal guardian 
only to protect the minor’s title. 

In 7 Cal 499® it was pointed out that the 
provision requiring notice to be given to a 
public officer was to give them time and 
opportunity of making amends before the 
matter is brought into Court when it is 
alleged that they have committed an 
illegality in the discharge of their duties. In 
48 All 821^ it was held that S. 80, Civil 
P. C., would not apply to a suit against an 
Official Receiver where the suit was really a 
suit to establish and realize a charge over 
property and the Official Receiver was im. 
pleaded not on account of any specific action 
taken by him in respect of the property con. 
cerned but merely because he was for the 
time being in charge of it. In this case also, 
all that was alleged in the plaint against the 

4. Anantharaman y. Bamasami, (1888) 11 Mad 
317* 

6 . Bhaa Balapa y. Kana, (1889) 13 Bom 343. 

6 . Shahebzadee Shahanshah Begum y. Fecgussoa, 
(1881) 7 Cal 499. 

7. Skippers and Oo. Ltd. y. E. V. Dayid, (1927) 

14 A I R All 132 = 99 I 0 138 = 48 All 821 
= 24 A L J 1067. 
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Official Receiver was that he had failed to 
pay the plaintiff in that case some balance 
of purchase money of some business. In 
AIR 1932 All 657® it was pointed out 
that notice was not necessary in every case 
in which a public officer is impleaded as a 
defendant, unless the suit is in respect of 
any act purporting to be done by him in 
his official capacity, that is to say, that the 
plaintiff’s cause of action is essentially 
based on some act attributable to the public 
officer. In A I R 1930 Bom 11® the suit 
was to enforce a mortgage and it was held 
that it having been hied against the receiver 
as one representing the interest of the mort. 
gagor by reason of operation of law and no 
relief against him personally being sought 
for, no notice to the receiver was necessary. 
The plaintiff in that case tried to make 
somecapitaloutof the fact that the receiver 
had sealed the house in spite of the order 
that the plaintiff’s possession should not 
be disturbed, but he was overruled on the 
ground that the plaintiff had not asked for 
damages against the Receiver for taking 
illegal possession of the house. 


In 25 Bom L R SYS'*’ the plaintiff 
there brought a suit for a declaration of 
his title to get possession of the land with, 
out giving notice to the Official Assignee, 
because he had objected to the entry of 
the plaintiff’s name in the Record of Rights, 
as being the purchaser of some land from 
the insolvent. It was pointed out that if 
the Official Assignee had taken up a certain 
attitude with regard to the property in 
question it was not such an act as was con. 


templated by S. 80 of the Code. Their 
Lordships of the Bombay High Court held 
that the suit could be entertained in the 
absence of 8. 80, Civil P. 0. The point 
appears to me to have been put beyond any 

controversy by their Lordships of the Privy 
Council in 61 Cal 470.“ That was a suit 
for enforcement of a mortgage which had 
been executed by a manager of an estate, 
appointed under 8. 96, Ben. Ten. Act. Their 
Lordships observed that mere omission to 
pay either interest or principal could not 
be treated as an aot purporting to be done 
by the manager in his official capacity ; 

8. Mt. Shiyam Del v. Bankey Lai (19321 19 

A I R AU 667=189 I 0 494=19?9 A L J 797 

9. Kashi Bal v. Ohnnilal. (1980) 17 AIR 

“ 192 I 0 867 = 81 Bom L B 1199 

10. Damodar ▼. GovlndJI, (1998) 10 A I R Bom 
399 = 73 I 0 940 = 96 Bom L R 878 

11. ^battooban Das v. Jateendramohan‘'Oho 8 h, 

^ ^ * 0 =6i 
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although under S. 3, General Clauses Act, 
18'J7, an act includes an illegal omission, 
the mere omission to pay the debt was nob 
an illegal omission. The observations of 
their Lordships bearing on the question 
arising in the present case will repay 
quotation : 

The manager (or the time being no doubt had 
an option to pay in order to save tho sale, but 
failure to exercise an option is not in any sense a 
breach of duty. The appellant made no claim 
against respondent 1 personally. He was there only 
as representing the estate of wbioh the sale was 
sought. In their Lordships’ opinion, such a suit 
is not within the ambit of S. 80 and no notice of 
suit was required : 61 Cal 470^1 at p. 475. 

Ifc is clear from the cases reviewed above 
thab mere setting up of a claim to property, 
as the debt in this case is, on behalf of the 
estate which a receiver represents cannot 
be considered to be an act purporting to 
be done by a public officer in his official 
capacity so as to attract the application of 
S. 80, Civil P. C. The result is that the 
lower Court’s decree is set aside and the 
case is sent back to the lower Court for 
further trial. The non.applicants will pay 
the costs of the applicant in this revision. 
Pleader’s fee Rs. 15. 

D.S./r.K. Bevision allowed. 
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Grille J. 

Gendsingh Tularamsingh Chatri — 

Plaintiff — Appellant. 

V. 

Gowardhan Tukaram Marar and 
another —Defendants —Respondents. 

Second Appeal No. 536 of 1935, Decided 
on 30bh November 1937, from appellate 
decree of Dist. Judge, Chhindwara, D/. 
9th September 1935. 

Contract Act (1872), S. 65 — Occupancy 
tenant e^cecuting deed of gurrender to co-aharer 
malguzar in reaped of field—Transfer amount* 
ing to tranafer of occupancy right!—Landlord 
getting tranafer aet aaide under S. 13« Tenancy 
Act* and entering into poaaeaaion — Transferee 
cO'iharer U not entitled to recover from 1am- 
bardar under S* 65 the amount of coniidera- 
tion paid by him« 

Where an occupancy tenant executes a deed of 
flurrender in respect of a field amounting to a 
transfer of occupancy rights, in favour of a frac¬ 
tional co'sharer In the village and the lambardar 
gets the transfer set aside under 8* 13, 0. P« 
Tenancy Aot, and enters into poasession of the field 
the transferee co-sharer, vvhatever remedies he may 
have against tho transferring tenant, Is not enti¬ 
tled to recover under 8. 65, Contract Act, from the 
lambardar the amount of the consideration paid 
by him. Having knowingly entered into a void¬ 
able contract with the object admittedly of culti¬ 
vating the land himself, he has no remedy whatever 
under 66» Contract Aot, against the lambardar, 
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who has enforced the statutory right which he 
had the option to exercise. The landlord was not 
a beneficiary under the voidable contract, was not 
mentioned in it and was not a party to it. The 
fact that he did derive benefit by his action in 
avoiding the contract is immaterial. He received 
no benefit under the terms of the contract himself 
on which the plaintiff co-sharer is entitled to 
claim compensation from him ‘.AIR 1926 Nag 
810, Ref.; AIR 1926 Nag 345, Listing. 

[P 462 C 2; P 453 0 1. 2; P 464 C 1] 

M. B. Kinkhede and A. B. Kulkarni — 

for Appellant. 

K. K. Gandhe — for Respondents. 

Judgment.—This is a second appeal by 
the plaintiff whose claim was decreed in 
the trial Court, and the decision was set 
aside in first appeal. There were three 
parties in the suit. An occupancy tenant 
had executed a deed of surrender which, it 
is undisputed, amounted to a transfer of an 
occupancy right to the plaintiff who is a 
fractional co-sharer in the village to the 
extent of 5^ pies for a consideration of Rs. 
1550. The lambardar, who is the present 
respondent 1, under S. 13, Tenancy Act, 
had the transfer set aside in the Revenue 
Courts and entered into possession of the 
field. The plaintiff, the transferee, then sued 
the lambardar and the transferor tenant 
for the refund of Rs. 1550 under the provi¬ 
sions of S. 65, Contract Act. The trial 
Court held that he was entitled to a refund 
not from the transferring tenant who had 
actually received the money, as it held that 
the tenant bad lost possession of the land 
and was in no way responsible for the dis. 
possession and loss to the plaintiff and had 
hot himself personally improved his own 
position in any way, but from the malguzar 
who, the trial Court held, had received 
advantage under a voidable contract in that 
he had obtained for nothing what he would 
otherwise have to pay for, and that he was 
bound to make restitution. The plaintiff's 
claim was then decreed to the extent of 
Hs. 1550 against the malguzar but dismis. 
sed against the transferring tenant. 

The lambardar filed an appeal. The 
plaintiff also filed a cross.objection in res¬ 
pect of the order of the trial Court regard- 
ing costs which were directed to be borne 
as incurred. In neither the cross-objection 
nor the appeal was the transferring tenant 
made a party. The suit against him 
therefore stood dismissed, and the lower 
Appellate Court rightly held that it was 
unnecessary to consider the correctness of 
the decision of the trial Court in respect of 
his liability towards the plaintiff, although 
he had in fact received the money. The 
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appeal was allowed on the ground that, 
although S. 65, Contract Act, applied and 
not S. 23, as had been argued on behalf of 
the lambardar, nevertheless the plaintiff 
could not enforce the terms of S. 65, Con. 
tract Act, against the lambardar because, 
whatever benefit the lambardar had re¬ 
ceived, it had not been received under the 
contract. The appeal succeeded and the 
plaintiff’s claim stood dismissed in toto. He 
has now preferred a second appeal. 

It is argued that the lower Appellate 
Court has taken an unduly narrow view of 
S. 65, Contract Act, and that, as it was 
the action of the plaintiff himself which 
resulted in the lambardar invoking the aid 
of the Tenancy Act and thus obtaining free 
possession of a field for which he would 
otherwise have had to pay a surrender 
value, he is entitled to recoup himself from 
the lambardar when the latter has dis. 
possessed him. It is also contended that 
the plaintiff being a co-sharer has stronger 
equities in his favour than a stranger to 
the proprietary body would have, in that 
he is entitled to the extent of his share to 
participate in acquisitions made by the 
proprietary body, and that it has been held, 
in the case of a co-sharer individually 
acquiring a holding and the rest of the 
proprietary body suing to have the share 
included in the khudkhast of the proprie. 
tary body, that they are bound to pay a 
proportionate contribution to the expenses 
of the acquiring co-sharer : 10 C P L E 
37* and 22 N L R 86.^ It is also contended 
that the statutory remedy of the landlord 
whereby he can avoid a transfer of this 
nature under the terms of the Tenancy 
Act merely provides the landlord with a 
speedier remedy than the one he had before 
this provision was introduced in 1898 and 
saves the expense of going to the Civil 
Court, and that the statute cannot abrogate 
the privilege of a co-sharer to claim con¬ 
tribution when the proprietary body wishes 
to absorb the khudkasht acquired by a 
fractional co-sharer. 

The contentions raised on behalf of the 
appellant are not tenable. His claim is that 
he should be compensated as he has been 
instrumental in enlarging the rights of the 
proprietary body. This view is incorrect. 
He knowingly entered into a voidable con¬ 
tract with the object admittedly of cultiva- 
ting the land himself, and the lambardar ' 

1. GanpatBaov. KeshavBao, (1897) 10 OFLB37. 

2. Waman Bao v. Shrawan, (1926) IS A IR Nag 

845=94 I C 941=22 N L B 86. 
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|as represenfeing the proprietary body avoi- 
;ded the contract under S. 13, Tenancy 
Act, within the statutory period of limita. 
tion. The plaintiff certainly cannot claim 
that he is the beneficial instrument of pro. 
[fit to the malguzar and that he is in 
'equity entitled to compensation therefor. 
The Tenancy Act lays down that, when an 
occupancy tenant has transferred his hold- 
ing otherwise than in the manner permit¬ 
ted by S. 12 of the Act, then either any 
person who, if he survived the tenant 
without nearer heirs, would inherit the 
holding or the landlord of such tenant may 
apply to the Kevenue OfiQcer to be placed 
in possession. This the landlord did and he 
was placed in possession, and I fail to see 
how the landlord acting under the statute 
should be liable to pay compensation to a 
fractional co-sharer for acting within his 
rights any more than he would be held 
liable to pay compensation to a stranger. 
Under the provisions of S. 13, Tenancy Act, 
either the heir of the transferring tenant or 
the landlord can apply for possession. If in 
the present case the application had been 
made by a reversioner, let us suppose for 
instance a nephew, it cannot be supposed 
for one moment that the plaintiff who was 
dispossessed would be able to recover com¬ 
pensation from the reversioner nephew. 
The lambardar has entered into possession 
under the same authority as a reversioner 
would have entered into possession and is 
no more liable to the plaintiff for compen¬ 
sation than the reversioner would have 
been. 

In fact the plaintiff's position as a 
co-sharer has not entered into his pleadings 
at all. He does not claim for a refund of 
the consideration less a sum proportionate 
to his share in the village, which he might 
have urged if the proprietary body bad 
sued him for possession, but he claims 
compensation for the whole amount; that 
is to say, his claim is founded on contract 
and specifically on 8. 66, Contract Act, and 
not on any other principle of law. His plea 
that the lambardar had consented to the 
transfer and had subsequently resiled from 
his consent and that be was entitled to 
compensation on that account has been 
held disproved in both Courts below. There 
is therefore nothing on which the plaintiff 
can fasten his claim. The decision in 22 
N li R 86 io which ho roiios on the passogOi 

He (the lambardar) has ohoeen to ene in the 
OItU Court and, ^hlle nominally impeaching the 
tranifer as illegal, he in reality founds his case 
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upon it and claims proportionate possession from 
the defendants without paying his share of the 
cost of acquisition. In other words, ho is attempt¬ 
ing to obtain free in this suit what in any ordi- 
nary circumstances he would have to pay for, 

does not help him in any way. A distinc¬ 
tion between that case and the present one 
is contained in the sentences immediately 
preceding the passage quoted above: 

Now how do the equities stand in a case like 
the present ? The lambardar did not attack the 
transfer with the special weapon the Tenancy Act 
put ready to bis hands. 

This is exactly what the lambardar has 
done in the present case, and having 
entered into possession by virtue of the 
statute, it was unnecessary for him to sue 
the plaintiff for possession. It is clear that 
the learned Officiating Judicial Commis- 
sioner regarded this as a vital distinction. 
The plaintiff is precluded, by his failure to 
join the transferring tenant as a party, 
from arguing what remedies he has, if any, 
against the transferring tenant who has 
received the money; against the malguzar 
who has enforced the statutory right 
which he had the option to exercise on a 
breach of the Tenancy Act, he has no 
remedy whatever under S. 66, Contract 
Act. The landlord was no beneficiary under 
the voidable contract, he is not mentioned 
in the contract, he was no party to the con¬ 
tract. It is true that he has obtained pos¬ 
session on behalf of the proprietary body 
of a field without payment. Had the ten. 
ant surrendered to his landlord, no doubt 
some terms between the landlord and the 
tenant would have been arranged; but it 
cannot be supposed that the 6gure would 
have approached the sum which has been 
found to have been paid for the transfer. 
Findlay O. J. 0. in 22 N L R 86^ quoted 
with approval the remarks of Baker J. C. 
and Prideaux A. J. C. in A I R 1926 
Nag 310^ concerning the desirability of 
checking attempts to evade the tenancy 
law, although be held that, where the 
lambardar bad not availed himself of the 
provisions of the Tenancy Act but had 
sued a fractional cosharer for joint posses. 
sioD, he was bound to pay a proportionate 
cost of acquisition. Here there has been a 
definite attempt to evade the tenancy law 
which has been avoided under the pro- 
visions of the Tenancy Act itself. The 
plaintiff is not suing for joint possession; 
when the question of joint possession 
arises if ench joint possession is refused, he 

8 . Ziogoba v. Kawtikabai, (1926) 13 A I B Nag 
810=98 1 0 106. 
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is entitled to joint possession free of cost 
as there has been no cost of acquisition; 
but the plaintiff certainly cannot obtain 
full compensation for the money which he 
has lost on a voidable contract which has 
been avoided by the terms of the Tenancy 
Act, from a person who was not a party to 
the avoided contract and had received no 
benefit under the contract but who in fact 
avoided the contract himself. The fact that 
he did derive a benefit by his action in 
avoiding the contract is immaterial. He 
received no benefit under the terms of the 
contract himself on which the plaintiff was 
entitled to claim compensation from him. 
The result is that the appeal fails and is 
dismissed with costs. 

R.M./r.K. Appeal dismissed. 

A. I. R. 1938 Nagpur 454 
Niyogi J. 

Seth Balkisan and another —Applicants. 

V. 

Bhanuprasad Jamnaprasad Agarwala 
and another — Non. Applicants. 

Civil Revn. No. 73 of 1937, Decided on 
12th November 1937, from order of Dist. 
Judge, Raipur, D/- 4th November 1936. 

(a) Provincial Insolvency Act (1920), S. 54 
—Three months period contemplated in S. 54 
runs from date of registration of transferdeed. 

The three months period contemplated in Sec. 
54 runs from the date of registration of the trans* 
fer deed because it is by registration that the 
transfer becomes effective and the title passes from 
the transferor to the transferee : A 1 li 1937 Nag 
197, Foil. [P 464 C 2] 

(b) Provincial Insolvency Act (1920), S. 54 
—Period of three months for making applica¬ 
tion under S. 54 expiring during Vacation- 
Application presented on opening day—It is 
competent under S. 4, Limitation Act, and 
S. 10, General Clauses Act. 

Where the period of three months prescribed for 
making an application under S. 54, Provincial 
Insolvency Act, expires during the vacation and 
the application is presented on the day on which 
the Court reopens after the vacation, such appli* 
cation is competent under 8. 4, Limitation Act, 
and 8 . 10, Oeneral Clauses Act. The application 
is governed by principles bearing on the construc¬ 
tion of statute of limitation as contradistinguished 
from a fiscal enactment such as the Court.fees 
Act : AIR 1931 Bang 209 and AIR 1934 Mad 
294, Rel. on ; 9 Mad 134, DUling. [P 456 0 1, 2] 

V. V. Kelkar and M. R. Bobde— 

for Applicants. 

B. N. Bannerji and M. N. Jog — 

for Non-applicants. 

Order. —This is an application to revise 
an order of the District Judge, Raipur, in 
Civil Appeal No. 28 of 1935, passed on 
4th November 1936, on a matter arising 


out of insolvency proceedings. The facts are 
that one Banmalilal, non-applicant 2, was 
adjudicated insolvent on llth April 1933, 
at the instance of Bhanuprasad, one of the 
creditors. On 16th June 1932, (the date 
on which the Court reopened after the 
vacation) that creditor, who is non-appli- 
cant 1 here, applied to the Insolvency 
Court for annulment of a mortgage execut¬ 
ed on 13th December 1931 by the insol. 
vent in favour of the applicants. That 
mortgage deed was registered on 10th 
March 1932. The ground for annulment 
was that the mortgage was in the nature 
of a fraudulent preference of one of the 
creditors of the insolvent to the prejudice 
of the others. The mortgage was annulled 
by the Insolvency Court and that Court’s 
order was upheld by the lower Appellate 
Court. 

The lower Appellate Court’s order is 
attacked in this Court on three grounds. 
The first is, that the application which was 
filed on 16th June 1932 was invalid, as it 
was not presented within three months 
from the date of the execution of the mort¬ 
gage deed, notwithstanding that it was 
within three months from the date of the 
registration. The second ground is that 
even on the assumption that the three 
months period commenced to run from the 
date of registration, the application, not 
having been filed within three months from 
that date was incompetent. And the third 
ground is that the Court’s error as to the 
onus of proof vitiated the finding of frau¬ 
dulent preference. As to the first ground 
this High Court reviewed the various 
authorities on the subject and pronounced 
its opinion in I L R (1937) Nag 403^ that 
the three months’ period contemplated in 
in S. 54, Provincial Insolvency Act, runs 
from the date of registration of the trans¬ 
fer deed, because it is by registration that 
the transfer becomes effective and the title 
passes from the transferor to the trans¬ 
feree. I am in entire agreement with the 
view taken in that case. It is evident that 
if the period of three months were taken to 
commence on the date of the execution of 
the transfer.deed, then, it would be open to 
the insolvent and the colluding creditor to 
defeat other creditors by merely delaying 
registration of the document for more than 
three months. The word 'transfer’ means a 
valid and effective transfer which could 
only take place after registration and not 

1. 0. W. Godbole v. Marotisa, (1937) 24 A I« 
Nag 197=169 I 0 683=1 L R (1937) Nag403. 
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by mere execution of document. To put a 
construction such as is pressed by the 
learned counsel for the applicants, namely 
that the word ‘transfer’ contemplates only 
the execution would obviously result in 
rendering S. 54, Provincial Insolvency Act, 
nugatory. There is therefore no force in 
the contention. 

As to the second ground the question arose 
in a case reported in 9 Eang 150^ where it 
was held that by reason of the express terms 
of S. 29 (2) (a). Limitation Act, S. 4, Limita¬ 
tion Act, applies to applications made under 
the Provincial Insolvency Act. That is also 
the view of the Madras High Court in AIR 
1934 Mad 294.^ Even assuming that Sec. 
29 (2) (a), Limitation Act does not apply, 
S. 10, General Clauses Act, provides that 
where any act or proceeding is directed or 
■allowed to be done or taken in any Court 
or office on a certain day or within a pres- 
cribed period, then, if the Court or office is 
closed on that day or the last day of the 
prescribed period, the act or proceeding 
shall be considered as done or taken in due 
time if it is done or taken on the next day 
afterwards on which the Court or office is 
open. 8. 4, Limitation Act, and S. 10, Gene¬ 
ral Clauses Act, embody the well-known 
principle actus curia neminem gravabit (the 
act of the Court shall prejudice no man). 
It is obvious that the circumstance that 
the Court was closed on the last day of 
limitation cannot destroy or impair the 
right of the applicant to file bis application 
on the day the Court reopens. But it is 
urged that the expression "a petition pre- 
sented within three months after the date 
thereof’ is only descriptive of the applica- 
tion and that it does not lay down any 
period of limitation. I am unable to accede 
to this contention, ingenious as it is. Even 
if the expression is regarded as descriptive, 
still the question arises whether the last 
day of that period, being a dies non would 
nob entitle the applicant to file it on the 
day on which the Court reopens. It thus 
again raises the question of limitation. 

My attention is invited to a case report, 
ed in 9 Mad 134* where it was held that 
in computing the period of 89 days from 
the^ date of decree within which an appli- 
cation for review of judg ment is to be pre. 

2. Ma Than May v. BaUifl o! the Township 
Court of Kyaunggon, (1981) 18 A I E Rang 
209=184 I 0 223=9 Rang 150. 

8. Narayana ▼. Official BeealTet, South Malabar. 
(1984) 21 A 1 B Mad 294=160 IC 889. 

4. In re Kota, (1866) 9 Mad 184. 
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sented on payment of half the fee leviable 
on the plaint or memorandum of appeal, 
the time during which the Court is closed 
for vacation cannot bo excluded. Now the 
Court.fees Act is a fiscal enactment and as 
has been pointed out in that very case, is 
not in pari materia with the Limitation 
Act. S. 54, Provincial Insolvency Act, pres, 
cribes in my opinion a period of three 
months for making an application for 
annulment. That application must be 
governed by the principles bearing on the 
construction of the statute of limitation as 
contradistinguished from a fiscal enactment 
such as the Court.fees Act is. The second 
contention also must fail. As to the third 
contention it is pertinent to notice that 
the question of the ouus of proof was 
never raised in the lower Appellate Court. 
At all events that question becomes 
immaterial as both parties have produced 
their evidence. That evidence has been 
fully considered by both the Courts below. 
The finding that the mortgage was effected 
with a view of giving the transferee pre. 
ference over the other creditors is a ques¬ 
tion of fact and no strong ground has been 
made out to justify interference by this 
Court in revision. The result is that the 
application stands dismissed with costs. 
Counsel’s fee Rs. 15. 

R.M./r.K. Application dismissed. 
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Niyogi J. 

Amraoti Town Municipal Committee — 

Defendant — Applicant. 

V. 

Shaikh Bhikan Shekh Latif — 

Plaintiff — Opposite Party. 

Civil Ravn. Nos. 373 and 374 to 384 of 
1937, Decided on 17th January 1938, from 
decree of Small Cause Court, Amraoti, D/. 
25th March 1937. 

C. P. Municipalities Act (2 of 1922), S. 48 
— Municipality having power to enhance tax 
on animals brought to slaughter house enhanc* 
ing tax but omitting to consider objections 
against enhancement — Enhancing and collect* 
ing tax, though irregular, is act done under 
Act — Suits to recover amounts collected in 
excess of lawful rate are governed by S. 48. 

It is true that if a Municipal Committeo oxer- 
oisea power which it did not possess, it should not 
be regarded as acting in pursuance of the statute 
governing its powers, and its acts should not be 
regarded as being those done under the statute. 
But there is a difference between a case when a 
corporate body exercises a power which is wholly 
absent and a case where it has power but it exer¬ 
cises it ill^aUy or with material irregularity. la 
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the former case the Municipal Committee’s act 
from beginning to end is illegal ; whereas in the 
latter case the act is quite legal in the beginning 
but becomes illegal in the end. [P 457 C 1, 2] 

Where the Municipal Committee has power to 
enhance the tax on animals brought to slaughter 
house and follows the procedure laid down in 
8 - 68, C. P. Municipalities Act, but in doing so it 
lapses into an irregularity, namely omission to 
consider the objections filed by the butchers, the 
Municipal Committee is certainly exercising, al¬ 
though irregularly, the power conferred on it by 
Sec. 68 and to that extent the Municipality is act¬ 
ing under the statute. Hence, the suits to recover 
amounts collected in excess of lawful rate are 
governed by Sec. 48 and if not filed within six 
months are barred by time -.AIR 1930 Nag 179, 
Ref. : A I R 1929 Mad 409 and 32 All 491, Expl. 
and Disting. [P 457 C 2 ; P 458 C 1] 

K. V. Brahma — /or Applicant. 

R, N. Padhye — for Opposite Party. 

Order. — This revision application and 
revision applications Nos. 374 to 384 of 
1937 arise out of several suits filed against 
the Amraoti Town Municipal Committee 
to recover some amounts which had been 
illegally collected from the plaintiffs. The 
suits have been decreed and the defendant 
has filed the applications for revision. This 
order governs the disposal of all of them. In 
1932 the defendant Municipal Committee 
proposed enhancement of a tax, then al. 
ready in force, on every animal that was 
brought to the slaughter house from one 
anna to four annas. The Committee passed 
a resolution proposing enhancement of the 
tax and caused its proposal to be published 
in the Central Provinces Gazette in March 

1932 in the manner prescribed by rules 
made under the Municipalities Act. No 
objection having been received, it again 
caused a fresh notice to be published in the 
Gazette in May 1932. Some objections 
were received thereafter and the Com. 
mittee, without considering them, forwar. 
ded its proposal as well as the objections 
to the Local Government which issued a 
notification imposing the enhanced tax. In 
pursuance of the Local Government's notifi. 
cation which reasonably led the Committee 
to believe that it could collect the tax at 
the enhanced rate, it began to collect it 
from Ist May 1933. The butchers who 
were aggrieved filed Civil Suit No. 447 of 

1933 for a declaration that the enhance- 
ment of the tax was illegal as their objec. 
tions had not been considered. Their suit 
ended in a decree passed on 5th April 1934 
since when the Committee ceased to collect 
the tax at the enhanced rate. 

As the plaintiffs succeeded in their civil 
suit in getting a declaration that the en¬ 


hancement of the tax was illegal they have 
sued to recover the amounts collected from 
them in excess of the lawful rate of one 
anna per animal from 1st May 1933 to 5th 
April 1934. It is urged on behalf of the 
applicant that the suits were barred by 
time, regard being had to Sec. 48, Munici¬ 
palities Act. That Section is as follows : 

No suit shall be instituted against any com¬ 
mittee or any member, oificcr or servant thereof 
or any person acting under the direction of any 
such committee, member, officer or servant for 
anything done or purporting to be done under this 
Act, until the expiration of two months next after 

notice in writing.(2) every such suit shall 

be dismissed unless it is instituted within six 
months from the date of accrual of the alleged- 
cause of action. 

The question is whether the collection of' 
the tax at the enhanced rate of four annas- 
per animal was an act which falls within 
the ambit of the expression “anything done- 
or purporting to be done under this Act.” 
In 26 N L R 81^ at page 87 an expression 
almost identical with the expression used 
in S. 48, Municipalities Act, was construed 
as relating only to an act done or purport¬ 
ing to be done in direct execution of the 
Act. It is urged on the other side that the' 
Municipal Committee, in not haviog consi¬ 
dered the objections filed against their pro- 
posal for the enhancement of the tax acted 
beyond their powers with the result that 
the tax at the enhanced rate became illegal 
and could not be recovered. As the act was- 
illegal, that is to say, contrary to law, it is 
contended that it could not fall within the 
scope of S. 48, Municipalities Act. Reliance 
is placed on A I R 1929 Mad 409,* 32 AU 
491® and 30 Cal 317.* The last mentioned- 
case does not appear to be in point and 
need not be discussed. The other two cases- 
are distinguishable on the ground that the- 
authority which imposed or collected the 
tax had no power to do so. It was actiug 
entirely beyond the scope of its jurisdiction 
and therefore it contravened the statute 
which created it. In A I R 1929 Mad 409^ 

the question was whether the committee 
was entitled to levy the tax on the plaintift 

1. K. L. Niyogi & Co. v. District Counoil, Bul"- 

dana, (1930) 17 A I R Nag 179=128 I 0 903 

=26 N L R 81. 

2. Municipal Council, Dindigul v. Bombay Co. 

Ltd., (1929) 16 A I R Mad 409=120 I C 86T 

=52 Mad 207=56 M L J 625. 

8 . Bajputana Malwa Railway Co-operative- 

Stores, Ltd. y. Ajmere Municipal Board,. 

(1910) 32 All 491=6 I C 401=7 A L J 496. 

4. Tullaram v. Corporation of Calcutta, (1903) SO 

Cal 317=7 OWN 829. 
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under S. 92, District Municipalities Act. It 
'was held that the Municipal Committee 
had no power at all, and consequently the 
Municipal Committee’s action was not re. 
garded as one which was in pursuance of 
the Act. In fact the only provision in the 
Madras District Municipalities Act which 
was somewhat akin to S. 48, Central Pro¬ 
vinces Municipalities Act, was S. 350 which 
provided that no suit for damage or com. 
pensation shall be instituted against the 
Municipal Council in respect of any 'act 
done in pursuance or execution or intended 
execution of this Act or any rule, regula. 
tion or order made under it or in respect of 
any alleged neglect or default in the exe- 
cution of this Act, etc. 

It further provided that every such suit 
shall be commenced within six months 
after the date on which the cause of action 
arose. It must be observed that the scope 
of Section 350, District Municipalities Act, 
Madras, is much restricted as compared 
with that of Section 48, Central Provinces 
Municipalities Act. It only speaks of "suit 
for damage or compensation,” whereas Sec. 
48 (l), Central Provinces Municipalities 
Act, speaks of "no suit” in quite general 
terms. Their Lordships of the Madras 
High Court were only invited to decide 
the question whether tbe suit which was 
brought there for refund of the amount 
illegally collected was a suit to recover 
moneys had and received or was one for 
damage or compensation. Their Lordships 
held that that was not a suit for damage 
or compensation and on that view tbe suit 
was excluded from tbe scope of Sec. 350, 
District Municipalities Act, Madras. In 32 
All 491® the decision turned on the same 
issue, namely whether the Ajmere Board in 
imposing and collecting octroi duty for 
goods imported into India by sea was act. 
ing within its powers. It was found that 
a resolution of the Government of India 
which was in force within the territorial 
limits of the Ajmere Board exempted 
seaborne goods from liability to any octroi 
duty. It was therefore rightly held that 
tbe Ajmere Board was not entitled to tbe 
protective Section of tbe Municipal Act. 
The principle of the decision in tbe two 
oases was that if tbe Mnnioipal Committee 
exercised a power which it did not possess 
it should not be regarded as actbg in pur. 
Buance of tbe statute governing its powers, 
and its acts should not be regarded as being 
those done under the statute. I am in full 
agreement with that view, but that does 


not assist tbe non. applicants in this case 
where the facts are totally different. 

Here tbe admitted facts are that the 
Municipal Committee had power to enhance 
the tax from one anna to four annas and 
that it did follow the procedure laid down 
in S. 68, Municipalities Act, but in doing so 
it lapsed into an irregularity, namely omis¬ 
sion to consider the objections filed by the 
butchers, which rendered the tax illegal. 
Now there can be no question that the 
Municipal Committee, in imposing and col. 
lecting tax at four annas per animal, was 
acting exactly in accordance with S. 68. It, 
must be observed that there is a did'erence 
between a case when a corporate body 
exercises a power which is wholly absent 
and a case where it has power but it exer. 
cises it illegally or with material irregu¬ 
larity. In tbe former case the Municipal 
Committee’s act from beginning to end is 
illegal; whereas in tbe latter case the act 
is quite legal in the beginning but becomeS| 
illegal in the end. Tbe distinction is poin-l 
tedly expressed by a learned Judge of an 
English Court in (1864), 16 C. B. 568 
cited at page 9 in tbe Street’s Doctrine of 

Ultra Vires. It is as follows : 

Though in one sense unlawful it is still a thing 
done within the general scope of the authority of 
tbe Board. The act was intra vires as it wae 
within the scope, but doing the act without com¬ 
plying with a statutory condition was ultra vires. 

Tbe present case, unlike those of Madras 
and Allahabad referred to above, falls with¬ 
in this principle. The enhancement of the 
tax was intra vires, as being within tbe 
scope of the Act, but became ultra vires 
only because the Committee did not comply 
with certain statutory conditions. In en- 
hancing the tax and collecting it the Muni- 
cipal Committee was certainly exercising, 
although irregularly, the power conferred^ 
on it by S. 68 and to that extent it appears^ 
to me that tbe contention that they were not 
acting under the statute is untenable. Much 
learned argument is addressed to show that 
S. 48, Central Provinces Municipalities Act, 
does not come into operation when moneys 
are collected under a contract or a quasi, 
contract, but it appears obvious that these 
considerations have no bearing on the issue. 
The payment made by the butchers was 
not under a contract but a payment, made 
under compulsion of a tax which tbe| 
Municipal Committee bad power to impose^ 
and collect; nor can it be said that the 
money was collected under an implied con. 
tract. For the foregoing reasons I hold that 
the suits are governed by Sec. 48, Central 
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Provinces Municipalities Act, and they not 
having been 61ed ■within six months as pro. 
vided in S. 48 (2), C. P. Municipalities Act, 
are barred by time. They are therefore dis. 
missed with costs in both Courts. Pleader’s 
fees Es. 5 in each case. 

d.s./R.K. Applications dismissed. 

A. I. B. 1938 Nagpur 458 
Niyogi J. 

Karimullah Khan and another — 

Defendants — Applicants. 

V. 

Bhanu Pratap Singh Giriraj Singh — 

Plaintiff — Non-Applicant. 

Civil Eevn. No. 191 of 1937, Decided on 
10th January 1938, from order of Sub. 
Judge, Second Class, Raipur, D/- 26th 
January 1937. 

❖ Civil P. C. (1908), O. 1, R. 10—Suit bled 
in name of dead plaintiff is suit bled in name 
of wrong plaintiff—Defect is capable of being 
cured under O. 1, R. 10. 

Order 1, R. 10 only contemplates that a suit 
should have been filed in the name of a wrong 
person irrespective of whether he Is living or a 
dead person. There is no difference between a suit 
filed;in the name of adead plaintiff and one filed in 
the name of a wrong person as plaintiff. The suit 
filed in the name of a dead plaintiff is manifestly 
one that is filed in the name of a wrong plaintiff. 
Hence the case comes within the ambit of 0. 1, 
R. 10, and the defect is capable of being cured if 
the mistake is shown to have occurred in good faith, 
provided that in permitting the amendment no 
injusticQ results to the defendant : A I R 1934 
Nag 55; AIR 1927 Cal 880 and 31 Mad 66, 
Dissent.; AIR 1925 Mad 1210 (P B); AIR 1930 
All 131 and AIR 1932 Lah 305, Rel. on. 

CP 450 C 2 : P 459 C 1] 

In a suit filed by the manager of the Court of 
Wards on behalf of a ward, the manager is the 
teal plaintiff. Anj mistake in the name of the 
ward does not affect the substance of the suit and 
so amendment can be granted. [P 459 C 1] 

A. Ahmed — for Applicants. 

J. Sen — for Non.applicant. 

Order.—This is a defendant’s applica. 
tion in revision against the order of the 
Sub.Judge, Second Class, Raipur, in Civil 
Suit No. 52.A of 1936 passed on 26th 
January 1937. Civil Suit No. 52.A of 1936 
was instituted by the manager of the Court 
of Wards, Raipur, on behalf of the proprie. 
tor of the Surmal estate, Tahsil Mahasa. 
mund, District Raipur, by presentation of a 
plaint on 14th August 1936. In the plaint 
there crept in a mistake as to the name of 
the ward due to inadvertence: instead of 
Lai Bhanupratap Singh, son of Giriraj Singh, 
his deceased father’s name Giriraj Singh, 
eon of Bamcharan Singh, was inserted. 


Pratap Singh (Niyogi J.) A. I. R. 

The defendant pointed out the mistake on 
28th October 1936 and the plaintiff applied 
on 25th November 1936 for permission to 
amend the plaint. An issue was raised 
whether this mistake was made in good 
faith. The lower Court answered that issue 
in the affirmative and permitted the 
amendment of the plaint. 

It is contended for the applicant that the 
plaint as originally filed was void as it was 
in the name of a dead plaintiff and that 
the question whether or not it was due to 
a bona fide mistake is irrelevant. Reliance 
is placed on A I R 1934 Nag 55,^ AIR 
1927 Cal 880'^ and 31 Mad 86.^ In 49 Mad 
18* a Full Bench of the Madras High Court 
repelled the contention in the case of an 
appeal filed against a dead person and held 
that the Appellate Court had power to 
direct amendment under S. 153, Civil P. C., 
and discretion to extend limitation against 
the legal representative brought on the 
record. This case was followed in A I R 
1930 All 1315 and A I R 1932 Lah 305® 
and distinguished in A I R 1934 Nag 55.^ 

It appears to me that the distinction 
drawn between a suit filed by a dead plain¬ 
tiff and one filed in the name of a wrong 
person as plaintiff is without any difference. 
The suit filed in the name of a dead plain, 
tiff is manifestly one that is filed in the 
name of a wrong plaintiff. To give an illus¬ 
tration : X affixes his signature to a plaint 
and sends it with a power of attorney to 
his pleader. X dies before it is presented by 
the pleader in ignorance of his death. Can 
it not be said that the suit was filed in the 
name of a wrong person as plaintiff? In 
either case the plaint is void and its pre. 
sentation is improper. In A I R 1934 Nag 
55* it was observed that the existence of a 
valid plaint or memorandum of appeal, as 
the case may be, was sine qua non for the 
application of 0.1, R. 10, Civil P. C. Now 
there can be a valid plaint, in spite of such 
a mistake, when there are more than one 
person suing as plaintiffs, bu t when a suit 

1. Hazarimal Bholaram v. Shiiramobandra. 

swami Dewastbao, Rampaili, (1984) 21 A I B 

Nag 66=148 I 0 241. 

2. Makram Ali v. Abdul Hamid, (1927) 14 A I B 

Cal 880=104 I 0 623. 

3. Veerappa Cbetty v. Tindal Ponnan, (1908) 31 

Mad 86=17 M L J 661. 

4. Gopala Kristnayya v. Laksbmana Rao, (1926) 

12 A I R Mad 1210=49 Mad 18=49 M L J 

590 (P B). 

5. Cbatuc Prasad v. Baijnath Prasad, (1930) 17 

A I R All 131=123 I 0 824. 

6 . Mebar Singh v. Labh Singh, (1982) 19 A I R 

Lah 306=138 I 0 277=83 P L R 116. 
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is filed in the came of a wrong person as 
the sole plaintiff, it would be contradiction 
in terms to say that the plaint is valid. If 
A signs a plaint and authori 26 S his pleader 
to present it and the pleader by mistake 
inserts the name of B in the cause title and 
presents it, the question arises, is the plaint 
valid? Manifestly it is not valid because 
the person who purports to sue is B and 
the person who signs the plaint and autho. 
rizes the pleader to act is A. On the view 
taken in A I R 1934 Nag 55,^ O. 1, R. 10. 
Civil P. C., can have no application when a 
suit is filed in the name of the wrong per< 
son as the sole plaintiff, notwithstanding its 
terms to the contrary. This view is there¬ 
fore untenable as it contradicts the plain 
provisions of law. None would be so bold 
as to contend that the plaint filed in the 
name of B is a valid plaint. If it is invalid 
and 0.1, R. 10, Civil P. C., permits amend, 
ment, I fail to see why it should not so 
permit for the simple reason that a person 
in whose name the suit is wrongly tiled 
happens to be a dead person. Why should 
the applicability of 0. 1, R. 10, Civil P. C., 
depend upon “the wrong person” being 
alive or dead ? On the plain reading of that 
enactment, I am led to think that it only 
contemplates that a suit should have been 
filed in the name of a wrong person irres- 
pective of whether he is a living or a dead 
person. 

I hold that the present case comes within 
the ambit of O. 1, R. 10, Civil P. C., and 
that the defect is capable of being cured if 
the mistake is shown to have occurred in 
good faith, provided that in permitting the 
plaintiff to amend it no injustice results to 
the defendant. Under S. 30, C. P. Court of 
Wards Act (24 of 1899), a suit on behalf of 
any Government ward has to be brought 
under a written authority of the Court of 
Wards and under 8. 27, the Manager of the 
Court of Wards is to be named as the next 
friend. The real plaintiff is the manager and 
he sues on behalf of the ward. Any mistake 
in the name of the ward does not affect the 
substance of the suit. The mistake that has 
crept in was inadvertent and in no way 
made purposely to prejudice the defendant. 
The only question is whether it could bo 
permitted to be corrected without any injus- 
tice to the defendant. There is ample limi. 
tation in respect of the claim for possession 
and the defendant is not in the least pre- 
judiced by the amendment. The defendant 
would no doubt be prejudiced with regard 
to the relief of meene profit! aa on the date 


of the amendment the plaintiff's claim bad 
become barred by time. The non.applicant 
has however abandoned that relief in this 
Court and nothing further need be said 
about it. The result is that the application 
stands dismissed. I make no order as to 
costs. 

d.s./r.k. Application dismissed. 

A. I. R. 1938 Nagpur 459 

Nitogi j. 

Mt. Mulabai wlo Jhalkan and another 

—Plainti ffs —Applicants. 

V. 

Balakdas Bhagwat Prashad — 

Defendant —Non.applicant. 
Civil Revn. No. 852 of 1936, D/- 21st 
December 1937, from decree of Small Cause 
Court, Damoh, D/. 26th October 1936. 

^Contract Act (1872), S. 69"Morlgagee 
paying off decree against mortgagor for arrears 
of land revenue in order to avert sale of pro¬ 
perty—Case falls under S. 69. 

There is no reason why a person legally bound 
to pay should be held to bo not a person who is 
interested in the payment. As between a default* 
ing land-holder and his mortgagee, the former is 
personally bound to pay and this initial liability 
does not cease because to protect bis security, the 
mortgagee pays o0 the arrears. Moreover S. 126 
(Proviso) C. P. Land Revenue Act, does not over¬ 
ride Sec. 65 (b), T. P. Act, which lays on the 
mortgagor, so long as the mortgagee is not in 
possession of the mortgaged property, the duty of 
paying all public charges accruing due in respect 
of the property. As between the mortgagee and the 
mortgagor, the latter Is primarily bound to pay 
the arrear and when the mortgagee pays o5 the 
arrear ho is discharging the mortgagor's obligation 
with a view to protect his own interest. The case 
therefore clearly falls under S. 69, Contract Act : 
32 Cal 643 and AIR 1924 Pat 235, Disting. ; 
AIR 1934 Cal 709 6 N L H 27 and AIR 1934 
Nag 84, liel. on; A I R 1937Nag 225, Approved. 

[P460C 2 : P 461 C 1] 

J. Sen — for Applicants. 

D. N. Chaudhuri — for Non.applicant. 

Order.—This is an application in revi¬ 
sion against the judgment of the Small 
Cause Court, Damoh, in Civil Suit No. 358 
of 1936 dismissing the plaintiffs’ suit. The 
plaintiffs, who are applicants here, had 
obtained a final decree for foreclosure on 
5th July 1935 in respect of a malik mak. 
buza field and took possession of the field 
on 16th August 1935. The lambardar of 
the village in which the field was situate 
filed Civil Suit No. 16 of 1933 against the 
plaintiffs’ mortgagor for recovering the 
revenue due on account of the field for the 
years 1930.31, 1931-32 and obtained a 
decree on 24th February 1933. He attached 
the field and bad it proclaimed for sale on 
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22nd April 1936. In order to avert the 
sale the plaintiffs paid off his decree. They 
filed the suit out of which this application 
arises against their erstwhile mortgagor 
for reimbursement of Bs. 196 which they 
had to pay to the lambardar for avert¬ 
ing his sale. They founded their claim on 
Ss. 69 and 70, Contract Act. The lower 
Court rejected their claim and dismissed 
their suit. 

The question is whether either S. 69 or 

5. 70, Contract Act, or both sustain the 
plaintiffs’ claim. It cannot be disputed that 
the plaintiff was interested in paying off 
the decree in Civil Suit No. 16 of 1933 for 
the reason that he had to avert the sale of 
the field which in 1936 became his pro. 
perty. It is contended on behalf of the 
non.applicant that as mortgagees the plain, 
tiffs were equally liable to pay the arrears 
of revenue as their mortgagor under S. 125 
(Proviso) of the C. P. Land Revenue Act, 
and that &. 69, Contract Act, is not appli. 
cable. Reliance is placed on 32 Cal 643^ 
in which it was held that the mortgagee 
was not entitled to the benefit of that 
Section for the reason that he had pur. 
chased the property subject to the first 
charge for arrears of revenue which he 
was legally liable to pay. Similar view 
was taken in 2 Pat 890.^ In 61 Cal 864,^ 
however, it was held that the Section ap¬ 
plies to suits for contribution even where 
both the plaintiff and the defendant were 
liable for the money paid by the plaintiff. 
The question came up for consideration in 
numerous cases before the late Court of the 
Judicial Commissioner, Central Provinces, 
viz. 6 N L R 27,“ 20 N L J 73® and 30 
N L R 148.® In 6 N L R 27* the question 
was whether a proprietor who paid in full 
land revenue assessed on his village includ. 
ing some sir and khudkasht land which 
was in possession of the defendants could 
under S. 69, Contract Act, recover it from 
the latter. 

The contention was raised on behalf of 
the defendants that since the plaintiffs 

1 . Manlndra OhandraNandyv. JamahirKamari, 

(1906) 32 Cal 643=9 OWN 670. 

2. Banglal Saha v. Kali Shankar, (1924) 11 

A I R Pat 235=77 I C 73=2 Pat 890. 

3. Anandakishora Chaudhuri v. Fanchu Kapali, 

(1934) 21 A I R Cal 709=152 IC 610=61 Cal 

864=59 0 L J 423=38 OWN 768. 

4. Chaturbhuj v. Chanditmool, (1910) 6 N L B 

27=6 I C 705. 

6 . Yishram v. Fannalal (1937) 24 A I B Nag 

162=169 I 0 298=20 N L J 73. 

6 . Mb. Sawitribai v. Nanhelal, (1934) 21 A I R 

Nag 84=148 I C 816=30 N L R 148. 


were bound in law to pay the land revenue 
assessed on the village including the sir 
and khudkasht lands, they were not enti- 
tied to the benefit of S. 69, Contract Act. 
It was held that the provisions of the 
Section come into operation wheoitwo con¬ 
ditions are fulfilled. They were stated to 
be; (l) initial liability to pay, and (2) its 
discharge by a person interested to pay. 
That means that a person is entitled to 
invoke S. 69 if he was interested in the 
payment, notwithstanding that he was also 
legally liable to pay. In 30 N L R 148® a 
decree declaring a charge on some property 
for maintenance was sought to be enforced 
against property which bad been mort. 
gaged and the mortgagees who paid off the 
maintenance decree, were held entitled to 
reimbursement under S. 69 or S. 70, Con. 
tract Act. The reasoning was that the 
mortgagees were not personally bound to 
pay but that they were only interested in 
paying it to avert a sale of the property 
mortgaged to them. In A I R 1937 Nag 
226^ Pollock J. distinguished tbe cases in 
32 Cal 643* and 2 Pat 890^ on the ground 
that in those cases the persons who claimed 
to be recouped under S. 69. Contract Act. 
had chosen to purchase the property with 
knowledge of an existing charge on that 
property, and obtained, in consequence, the 
property at a cheaper rate. The learned 
Judge remarked that there was no reason 
why a person legally bound to pay should 
be held to be not a person who is interested 
in the payment. I respectfully agree with 
Pollock J. It is true that a mortgagee is 
liable to pay the arrears of land revenue 
but that does not exempt tbe mortgagor 
from the obligation to pay for the period 
during which be enjoyed the profits of the 
land. 

The liability laid on the mortgagee is 
not personal. He may pay if he wishes to 
save his mortgaged property from sale. 
The intention of the Legislature in laying 
that obligation on the mortgagee is to make 
him eligible to pay. It only gives him an 
opportunity to pay which he may or may 
not avail himself of. The liability of the 
defaulting bolder of tbe land is more com¬ 
prehensive. Under S. 128, C. P. Land 
Revenue Act, an arrear payable to Govern¬ 
ment is recoverable by arrest and detention 
of tbe defaulter or his imprisonment in 
civil jail or by attachment and sale of his 

7. Balwantrao v. Tulsa FandharlDath, (1937) 24 
AIR Nag 225=1711 0 740. 



1938 


PUETJSHOTTAM Amrit V. Bhagwansao (NiyogiJ.) Nagpur 461 


moveable property, or immovable property 
other than the land in respect of which 
the arrear has accrued. Thus the remedies 
against the defaulter are not restricted 
merely to selling the land in respect of 
which arrear has accrued. It is evident 
therefore that as between a defaulting 
landholder and his mortgagee the former 
is personally bound to pay and this initial 
liability does not cease because, to protect 
his security, the mortgagee pays off the 
arrear. Moreover, in my opinion, S. 125 
(Proviso) Land Bevenue Act, does not over, 
ride S. 65 (b), T.P. Act, which lays on the 
mortgagor, so long as the mortgagee is not 
in possession of the mortgaged property, 
the duty of paying all public charges accru¬ 
ing due in respect of the property. As be- 
tween the mortgagee and the mortgagor the 
latter was primarily bound to pay the 
arrear and when the mortgagee paid off 
the arrear he was discharging the mort- 
gagor’s obligation with a view to protect his 
own interest. The case therefore clearly 
falls under S. 69, Contract Act. The result 
is that the application succeeds and the 
plaintiffs’ suit is decreed with costs in both 
Courts. Pleader’s fees Ks. 15. 

d.s./r.k. Application allowed. 


A. I. R. 1938 Nagpur 461 
Niyogi J. 

Purushottam Amrit and another — 

Applicants, 

V. 

Bhagwansao Tikaramsao Rangari and 
others — Non-applicants. 

Civil Revn. No. 229 of 1937, Decided or 
21st February 1938, from order of Second 
Addl. Diat. Judge, Nagpur, D/. 2nd Febru. 
ary 1937. 

Hindu father tulng their father and hi. credi- 
tor for declaraUen that dehti incurred bs 
father are tainted with immorality and are nol 
binding on them — Suit I. not had for mi.join 
dor of defendant, and cauMW of action—Courl 

•T**V*‘^ different i..uei 

affecting particular defendanU. 

oontemplate. joinder o 
the defendant, but alu of the caoMs of action. Ii 
la the aot or tranaaotion or the eeriea of aote oi 
teaneaotlona whloh give rise to a oauM of action 
and altho^h an the defendanta may not b. 
jointly intereated In one and the same oaoae o 
action, the fact that they ate intereeted aeveraUi 
in the eeyeral wto or traneaotiona oonatltotlof 
the aeriee would bring them within the ambit o 
8 of 0« 1 ! 0. 1, R. 6 makee it clear that i' 
le not neoeeaary that every defendant b 
Intereeted aa to all the reUefe claimed In any anl 
agalnat him. 0. 1, R. 5 ii to be read with 0.1 
Bales. tP 468 01; 


Where therefore the sona of a Hindu father 
bring a suit against their father and his creditors 
for a declaration that the debts incurred by the 
father are tainted with immorality and that their 
share in the property is not liable to attachment 
and sale in satisfaction of those debts, the suit is 
not bad for misjoinder of defendants and causes 
of action. The common question of law and fact 
which arises in the suit is whether or not the 
father was addicted to vices to feed which he 
made the alienations. The several alienations 
made by the father in favour of several defendants 
constitute series of acts or trausactions and they 
are the same series of acts and transactions 
because they are vitiated by one circumstance, 
namely that they were incurred for immoral pur¬ 
poses : A I R 1918 Cal 658 ; A I li 1928 Gal 199; 
AIR 1922 Mad 332 ; A I R 1926 Mad 949 and 
11 Mad 106, Rel. on ; 34 Bom 358, Dissent. 

[P 4S1 C 2 ; P 462 C 2 ; P 463 C 1. 2] 

It is open to the Court however to avoid any 
apprehended embarrassment to order separate trial 
of the difierent issues affecting particular defen¬ 
dants on the lines of 0. 2, R. 6. [P 463 C 2] 

D. B. Najbille — for Applicants. 

M. N. Gadgil —for Non-applicants 1 to 3. 

Order.—This is a plaintiffs’ application 
in revision agaiust an interlocutory order 
dated 2Dd February 1937 passed in Civil 
Suit No. 11-A of 1936 by the Second Addi¬ 
tional District Judge, Nagpur, whereby he 
held that the suit was bad for misjoinder of 
defendants and causes of action and directed 
the plaintiffs to elect against which defen. 
dant or defendants they wished to prose-i 
cute their suit. The facts are that the 
plaintiffs who are the sons of defendant 7 
sued him and his creditors for a declaration 
that the debts incurred by defendant 7 
were tainted with immorality and that 
their 2/3rd8 share in the joint family pro- 
perty was not liable to attachment and 
sale in satisfaction of those debts. The 
lower Court following 34 Bom 358^ held 
that the suit was multifarious. In that case 
the suit was by the sister, and heir of a 
mortgagee sued the mortgagor and the 
mortgagee’s alleged adopted son who bad 
obtained a decree on the mortgage for two 
reliefs : (l) for a declaration that the adop- 
tion was not validly made, and (2) that the 
decree passed in the mortgage suit was not 
binding on her. Davar J. following certain 
English authorities enunciated the rule 
that the plaintiff may in one action unite 
several causes of action against several 
defendants, provided that all such defen- 
dauts are jointly liable in respect of each 
and all of such causes of action, and that 
the condition precedent to the plaintiff 
being allowed to join several causes of 

1. Umabal ▼. Bhsa Balwant, (1910) 84 Bom 358 
s=8 10 166—11 Bom L B 499. 
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action against several defendants is that 
such defendants naust all have a joint 
interest in the main question raised by the 
litigation and that causes of action joined 
in one suit against several defendants must 
be causes of action in which the defendants 
are all jointly interested. The learned Judge 
further remarked that : 

It is not necessary that every defendant should 
be interested as to all the reliefs claimed in the 
suit but it is necessary that there must be a cause 
of action in which all the defendants are more or 
less interested although the reliefs asked against 
them may vary. 

This view was dissented from in 45 Cal 
111^ and 55 Cal 164.' The rule as to 
joinder of defendants is R. 3 of 0.1. Before 
1908, the Rule was contained in S. 28 of 

the Code of 1882 and it ran as follows : 

All persons may bo joined as defendants against 
whom any right to relief is alleged to exist, whe¬ 
ther jointly, severally or in the alternative in 
respect of the same matter. 

This Rule corresponds to R. 4 of O. 16 
of the rules of the Supreme Court of Eng. 
land, but in 1896, R. 1 of O. 16 was 
amended in the words which were adopted 
by the Indian Legislature as R. 1 of O. 1. 
The Indian Legislature also amended S. 28 
of the old Code of 1882 on the lines of 
R. 1 of O. 1. The effect of the alteration of 
R. 1 of the English Rules of Practice of 
1896 has been materially to enlarge the 
construction placed upon R. 4 of the Eng. 
lish Rules notwithstanding that no corres¬ 
ponding alteration was made in it. It can 
no longer be said that this Rule is an integ- 
ral part of an order dealing only with 
joinder of parties and not with joinder of 
causes of action. In a series of recent cases 
which have been referred to in the two 
Calcutta oases cited above, the English 
Courts have accepted the principle that the 
alteration in R. 1 has altered the construc¬ 
tion to be placed upon R. 4 in England and 
that the later Rule must be construed libe¬ 
rally. I may refer to the case in (1932) 2 
K B 392,* where in view of the construc¬ 
tion now placed on R. 4 of the English 
Rules of Practice an action by a person 
employed by a mother as companion for 
her son for wrongful dismissal was allowed 
to be consolidated with an action by the 
same plaintiff against the son for an indem- 

2. Ramendca Nath Ray v. Brojeudra Nath Dass, 

(1918) 5 A I R Cal 858=41 I 0 944 = 45 Cal 

111=27 0 L J 168=21 OWN 794. 

3. Harendra Nath v. Puma Chandra, (1928) 16 

A I R Cal 199=109 I C 766=55 Cal 164=32 

OWN 885. 

4. Bailey v. Outzon, (1932) 2 KB 392=101 L J 

K B 627=147 L T 269=48 T L R 283. 
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nity against liabilities and disbursements. 
In 7 N L R 130^ at p. 133 Draka.Brock- 
man, J, C. referred to (1907) 76 L J K B 
127® at p. 133 where Gozens-Hardy, L. J. 
observed as follows ; 

Since the emendation of R. 1 , O. 16. it is very 
diffioult to say that O. 16 does not apply to causes 
of action as well as to parties. 

This later development in the English 
(lourts towards putting a liberal construe- 
tion on Rule 4 of the English Rules of 
Practice corresponding to R. 3 of 0.1, Civil 
P. C., exhausts the reasoning of Davar J. 
in 34 Bom 358* of all its validity and it 
cannot be followed as a correct exposition 
of the scope of R. 3 of O. 1, Civil P. C. In 
Madras the practice seems to have been to 
permit joinder of creditors or decree-holders 
as defendants along with the members of 
the joint family in a partition suit in which 
it is alleged that the decrees obtained by 
certain creditors against the manager were 
not binding on the plaintiffs: see 45 Mad 
194;^ so also the joinder of several alienees 
from a limited owner on the ground that 
the alienations in their favour were not 
justified by legal necessity : see 49 Mad 
833.® The practice was based on the rule 
propounded by Muttusami Ayyar J. in 11 
Mad 106® at p. Ill to this effect : 

In our judgment, it makes no difference whether 
the right enforced is that of a coparcener or a 
reversioner, for the object in both is to reduce to 
possession a vested interest as well in property 
illegally alienated as iu the property held by the 
managing member or by the tenant for life. In the 
view that the primary ground of action is the 
interest vested in possession as regards the whole 
of the property in suit, there is a unity of title, 
and the claim made is one in respect of the same 
cause of action. 

Now in the present case the plaintiffs 
have a unity of title in respect of the 
various properties which are in possession 
of the several alienees. The common ques¬ 
tion of law and fact which arises in the 
suit is whether or not the father was addic¬ 
ted to vices to feed which he made the 
alienations. It is true that it is incumbent 
on the plaintiffs to prove as against each 
defendant alienee that the money borrowed 

6 . Mahadeo v. Nago, (1911) 7 N L R 130 = 12 

I 0 367. 

6 . Bullook V. London General Omnibus 0o.« 

(1907) 1KB 264=76 L J K B 127 = 96 L T 

906=23 T L R 62. 

7. Shanmuka Nadan v. Arunaohala Chetfcy, 

(1922) 9 A I R Mad 332=69 I 0 961=46 Mad 

194=42 M L J 97. 

8 . C. S. Gorin Raje Mudaliar v. Alogoppa Tham- 

Hrarn. (1926) 13 A I R Mad 949 = 96 I 0 957 

=49 Mad 883=61 M L J 123 (F B). 

9. Mohomed v. Krishnan, (1888) 11 Mad 106. 
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from him was used for an immoral pur. 
pose and to that extent it may be conceded 
that the cause of action against each of the 
alienees was distinct but does not preclude 
the several alienees from being joined in 
the suit under 0.1, R. 3, Civil P. C. It says: 

All persons may be joined as defendants against 
whom any right to reliei in respect of or arising 
out of the same act or transaction or series of acts 
or transactions is alleged to exist, whether jointly, 
severally or in the alternative, where if separate 
suits were brought against such persons any com* 
men question of law or fact would arise. 

It may be that as held in 34 Bom 358^ 
the adjective ‘same’ applies also to the 
words series of acts or transactions.’ The 
several alienations made by the father in 
favour of the several defendants constitute 
'series of acts or transactions.’ They were 
the same series of acta and transactions be. 
[cause, as alleged by the plaintiffs, they 
were all vitiated by one circumstance, 
namely that they were incurred for im. 
moral purposes. It is this common feature 
which characterized all the debts borrowed 
by the father which put them in the same 
category. In this sense the successive bor. 
rowings can be regarded as forming one 
series of acts or transactions. Now, if they 
are so, it is immaterial whether the defen. 
dants against whom plaintiffs allege any 
right to relief are jointly, severally or in 
the alternative concerned. As held by the 
English Courts as well as by the Calcutta 
High Court, Rule 3 not only contemplates 
joinder of the defendants bub also the causes 
of action. It is the act or transaction or the 
series of acts or transactions which give 
rise to a cause of action; and although all 
the defendants may nob be jointly interested 
in one and the same cause of action, the 
fact that they are interested severally, in 
the several acts or transactions constituting 
the aeries would bring them within the 
ambit of R. 3, O. 1. Civil P. C. The lower 
Court seems to have been much concerned 
with some of the defendants sitting idle 
while the issue as affecting another defen. 
dant was being tried. That fear seems to 
have been inspired by the thought that all 
defendants must be jointly interested in 
the relief that the plaintiffs claim against 
all, but R. 6, O. 1 makes it clear that it 
shall not be necessary that every defendant 
shall be interested as to all the reliefs 
claimed in any suit against him. This Rule, 
as Mulla points out, is to be read with R. 3, 
O. 1, Civil P. 0. It provides that where a 
suit is brought against several defendants 
the fact that every defendant is not inter. 


ested in all the reliefs claimed in the suit 
does nob imply misjoinder of defendants. 

The present case is in principle of the 
same type as the one reported in 45 Cal 
111' and the observations made by Wood, 
roffe J. at p. 124 are fully applicable to it. 
The learned Judge observed ; 

It h contended that it is not. it being argued 
that there are different sots of transactions and no 
common question of law or fact. The foundation 
of the case, on which the rest of it depends, is the 
alleged fraud of B. N. Dass. If such fraud is 
proved the question is, did the defendants who all 
claim under B. N. Dass obtain any title ? If the 
plaintiff fails to prove fraud on the part of B. N. 
Dass, the case fails against all the defendants. If 
he proves fraud, it may bo that the defendants 
may have a different answer by way of defence, 
but that does not make the case any the less one 
of a common question of law and fact. The same 
act or transaction which concerns all parties is 
the alleged fraud of B. N. Dass, and this involves 
a common question of law or fact. 

In the present case the common question 
of fact which concerns all the defendants 
is whether the plaintiffs’ father was given 
to immoral habits. If that fact is proved 
the several defendants may have different 
answers by way of defence, but that does 
not make the case any the less one of a 
common question of law or fact. I may 
refer to the observations made in (1921) 2 
K B 1,^® namely : 

Broadly speaking, where claims by or against 
different parties involve or may involve a common 
question of law or fact bearing sufficient import* 
anco in proportion to the rest of the action to 
render it desirable that the whole of the matters 
should be disposed of at the same time, the Court 
will allow the joinder of plaintiffs or defendants, 
subject to its discretion as to how the action 
should bo tried. 

The vicious character of the father is the 
issue of capital importance in the case and 
in that issue every one of the defendants is 
vitally interested. That constitutes the 
dominant feature of the case, and the issue 
relating to each of the defendants as to 
whether the money borrowed from each 
was used for immoral purposes is of a 
subsidiary nature. It is therefore eminently! 
desirable that the cardinal issue should be 
disposed of once and for all. In order tc 
avoid any apprehended embarrassment, it 
is open to the lower Court to order separate 
trials of the different issues affecting parti, 
cular defendants on the lines of O. 2, R. 6. 
If necessary, the suit may be sub.classed 
as A, B, C, D and so on in respect of each 
of the defendants who has a distinct and 

10. Payne v. British Time Recorder Co., Ltd., 
(1921) 2KB 1=90 L J K B 446=124 L T 
719=37 TLB 296. 
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separate defence. The case is sent back to 
the lower Court for further trial. Costs 
will abide the result. Pleader’s fees Rs. 25. 

R.M./r.K. Case remanded. 
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Vivian Bose J. 

Narbada Prasad Ajodhyaprasad — 

Plaintiff — Applicant. 

V. 

% 

Mt. Sunlti wfo Kedarnath Roy — 

Defendant — Non.Applicant. 

Civil Revn. No. 427 of 1936, Decided on 
27th October 1937, from order of Court 
of Small Causes, Banda, D/. 17bh March 
1936. 

(a) Promissory Note—Document not showing 
payee or not being payable to bearer is not a 
pronote. 

Where a document doos not specify the person 
to whom the money is to be paid nor does it say 
that it is payable to the bearer, it is certainly not 
a promissory note. [P 461 C 2] 

(b) Deed — Construction *— Document being 
acknowledgment as well as agreement to pay 
can be validated under Stamp Act. 

Where a document is nothing more than an 
ordinary receipt or an acknowledgment containing 
also a promise to pay, it does not fall under 
Art. 1, Scb. 1, Stamp Act, and since it is both an 
acknowledgment as well as an agreement, it must, 
under S. 6 (b), be charged with the higher duty, 
i. e. oight.annas under Art. 5 (c) and can be vali. 
dated under S. 35. [P 461 C 2j 

S. B. Gokhale—/or Applicant. 

Order. — I am considerably handicaped 
in this case as the non-applicant has not 
appeared and so I have not had the assis. 
tance of counsel on the other side. The 
suit is based on a document calling itself a 
demand note, which is in the following 
terms : 

Indul talab rukka (demand note). 

I am Eedarnath, son of Jugal Kishore, by caste 
a Choubey Brahman, resident of Kadri, Pargana 
Oawnpore, District Cawnpore. 

Whereas Rs. 265 (in words two hundred and 
sixty five rupees) half whereof comes to Rs. 132-8-0 
(in words one hundred and thirty.two rupees and 
eight annas) in the British currency (payable) 
on demand has been borrowed in cash by me for 
my own private necessary work from Narbada 
Prasad, son of Ajodhya Prasad, by caste, a Brahmin, 
resident of Amermow, District Saugor, I hereby 
agree that I will repay on demand the aforesaid 
amount together with interest thereon at the rate 
of two rupees per cent, per mensem and will 
satisfy the same in full. I have therefore executed 
this Indul talab rukka (demand note] so that the 
same may remain on record and be useful when, 
ever necessary. 

D/- 10th May 32 A. D. 

(Signature of Kedarnath, in the hand of self. 
Received the amount at Amermow). 


The lower Court calls it a promissory 
note and holding it to be insufficiently 
stamped has excluded it from evidence and 
so has dismissed the plaintiff’s suit. The 
definition of a promissory note for the 
purposes of the Stamp Act is to be found 
in S. 2 (22). Except for certain cases which 
do not apply here, the definition is the same 
as that given in the Negotiable Instruments 
Act, 1881. Under S. 4 of that Act a promis. 
sory note is defined to be 


an instrument in writing.containing an 

unconditional undertaking.to pay a certain 


sum of money only to or to the order of a certain 
person or to the bearer of the instrument. 

This document does not specify the per. 
son to whom the money is to be paid nor 
does it say that it is payable to the bearer. 
Under Expln. (ii) to S. 13 it is necessary 
that this should be expressly stated before 
the document can be taken to be a promis¬ 
sory note payable to bearer. Therefore the 
document, whatever else it may be, is cer. 
tainly not a promissory note. Nor is it a 
bond as was argued by the learned counsel 
for the applicant. Under S. 2 (5), Cls. (b) 
and (c) of the same Act it is necessary for 
single bonds to be attested and under Cl. (a) 
there must be a condition that the bond 
will be void if a specified act is performed 
or not performed. There is no such condi. 
tion here nor is there attestation. All that 
the executant does here is to say that he 
will pay Rs. 265, together with interest on, 
it and that he will satisfy the same ini 
full.” This is nothing more than an ordinary 
receipt or an acknowledgment containing 
also a promise to pay. Consequently it does 
not fall under Art. 1, Sch. 1, Stamp Act, 
and since it is both an acknowledgment as 
well as an agreement it must, under S. 6 (b), 
be charged with th© higher duty, i. e. eight 
annas, under Art. 5 (c). Since it is under 
stamped and since it is not chargeable with 
a duty of one-anna only and since it is not 
a bill of exchange or a promissory note, the 
document can be validated under S. 35. 
The application for revision is allowed and 
the decree of the lower Court set aside. 
The plaintiff will be given an opportunity 
to validate the document and the case will 
then proceed in the usual way. As the 
non-applicant has not appeared and as the 
objection was raised by the Court and not 
by the defendant, there will be no order as 
to costs. 

B.D./r.e. Application allowed* 
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Gruer J. 

In re Ganpati Barwa Mahar and others 

— Accused — Applicanta. 

Criminal Revn. No. 465 of 1937, Decided 
on 11th January 1938, from order of Addl. 
Seas. Judge, Wardha, D/- 16th September 
1937. 

(a) Criminal P. C. (1898). S. 109 (a)—There 
can be concealment even if residence within 
local limits is well known—Continuity of con> 
oealment is question of fact in each case. 

There may be concealment within the meaning 
of S. 109 (a) even if the residence of the person 
•ooncerned within the local limits is well known. 
So also no definite rule as to the continuity of 
concealment should be laid down. It is a question 
of fact in each case : .^1 I i? 1929 All 33 (F B) 
and AIR 1935 Pat 69, Rel. on ; A I It 1913 Cal 
887 and AIR 1926 Pat 569, Ref. [P 465 C 2] 

(b) Criminal P. C. (1898), S. 109 — Appli¬ 
cability. 

Section 109 is one re-^^trictive of liberty and 
must be applied only when strictly applicable. 

[P 465 0 2] 

(c) Criminal P. C. (1898), S, 109 — S. 109 
penalizes taking of precautions to conceal, 
whether successful or not. 

Section 109 penalizes the taking of precautions 
to conceal, whether these precautionsaro successful 
or not. [P 466 C 1] 

Adhikari — for Applicants. 

W. R. Puranik, Advocabe-General — 

for the Crown. 

Order.—The applicants, Ganpati, Amir 
Ali and Aziz Khan, have been bound over 
for a year under Ss. 109/112, Criminal 
P. C. The question is whether the prose¬ 
cution has proved that S. 109 (a) is appli¬ 
cable, i. e. whether these persons were 
taking precautions to conceal their presence 
within the local limits of the Magistrate’s 
jurisdiction with a view to committing an 
offence. The two applicants, Amir Ali and 
Aziz Khan, were undoubtedly discovered 
in an unoccupied house in Hinganghat 
belongiog to witness Ramswaroop. A num¬ 
ber of articles found with them showed 
that they had made preparations for cheat¬ 
ing by pretended duplication of currency 
notes. The main point is whether they had 
been taking precautions to conceal their 
presence. It is said that the case against 
Ganpati at least is incomplete as be was 
not found in this house at all. All that is 
proved against him is that he was waiting 
at the motor.stand on the day appointed 
for the arrival of the two makers of the 
notes and he then met them at the liquor 
shop: and he and Baliram (P. W. 6) fol. 
iowed the other two at some distanoe 
1988 N/69 & 60 
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towards the house of Ramswaroop. There, 
after his movements are unknown until he 
was arrested that evening at the house 
where he was sleeping. 

It has been held in some cases that 
concealment at a particular spot or at a 
particular time is not sufficient if a man's 
presence within the Magistrate’s jurisdic. 
tion is well known : 49 All 240.^ However, 
that was modified by a later Bench deci. 
sion of the same High Court in 50 All 909^ 
followed by the Patna High Court in A I R 
1935 Pat 69.^ I incline to the latter view 
that there may be concealment even if 
residence within the local limits is well 
known. There is also divergence of opinion 
whether concealment contemplated by the 
Section should be continuous : 22 C W N 
163* on the one hand and 6 Pat 177^ on 
the other : see also 50 All 909^ cited above. 
The better view seems to be that no defi. 
nite rule about continuity should be laid 
down and it is a question of fact in each 
case. In the present case the point hardly 
arises, as continuity of concealment is 
alleged by the prosecution. The learned 
Additional Sessions Judge is inaccurate in 
saying that what these applicants were 
charged with was that they were conceal, 
ing their presence in an unoccupied house. 
The preliminary order is more general and 
says that they were concealing their pra. 
sence at Hinganghat. 

The case against Ganpati is certainly 
weaker than that against the others. His 
mother-in-law resided in Hinganghat and 
the police knew his haunts. His visit to 
the motor.stand and to the liquor shop 
and even his following the others can 
hardly amount to concealment. He may 
have aided the others to carry out their 
plans and to dissemble their presence in so 
doing, but he cannot be bound over because 
be abetted their concealment. The Section 
is one restrictive of liberty and must be 
applied only when strictly applicable. I 
allow the revision in the case of Ganpati 

1. Emperor v. Bbairon, (1927) 14 A I B All 60= 

97 I 0 428=49 All 240=26 A L J 94. 

2. Emperor v. Phuchai, (1929) 16 A I B All 83= 

113 I C 417=30 Or L J 146=50 All 909=26 
A L J 1267 (P B). 

3. Emperor v. Bisbi Sahara, (1936) 22 A I B Fat 
69=1936 Ct C 139 = 166 I 0 729=36 Cr L J 
846=16 P L T 636. 

4. Beshu Kaviraj v. Emperor, (1918) 6 A I B Cal 
887 = 41 I C 649=18 Or L J 825=27 0 L J 
882=22 OWN 163. 

6. Bambirich Ahir v. Emperor, (1926) 13 A I R 
Pat 669=97 10 648=27 Or L J 1128=6 Pat 
177=6 F L T 96. 
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and cancel bis bond. There is more against 
the other two. It was nob necessary for 
their purpose that they should not be seen 
by anybody on their visit to Hinganghat 
but only that they should elude the notice 
jof the police and other persons who might 
suspect them. It will be noted that the 
Section penalizes the taking of precautions 
to conceal whether these precautions are 
successful or not. One precaution taken 
was that Upasia (P. W. 6) was deputed to 
be present at the motor.stand and warn 
the Babus if any policeman happened to 
be present so that incriminating articles 
might be thrown away; see the evidence 
of Baliram (P. W. 6). Another precaution 
was that the conspirators met in a court, 
yard behind the liquor shop, evidently a 
more retired place than the liquor shop 
itself. Then, according to Baliram, Amirali 
and the rest went to Eamswaroop’s new 
house by another road saying that they 
should nob go together. Finally, and espe¬ 
cially, the meeting in the unoccupied house 
was a precaution to elude observation by 
too inquisitive persons while they were 
carrying out the farce of duplicating the 
notes. I think these facts taken together 
amount to taking precautions of conceal, 
menb as contemplated by tbe Section. The 
application therefore in the case of Amir 
Ali and Aziz Khan is dismissed. 

r.M./r.K. Order accordingly. 
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Niyogi J. 

Dr. Laxman Vasudeo Paranjpe — 

Defendant — Applicant. 

V. 

Municipal Committee, Nagpur — 

Plaintiff —Opposite Party. 

Civil Eevn. No. 598 of 1937, Decided on 
6th April 1938, from decree of Small 
Cause Court, Nagpur, D/.9th July 1937. 

C. P. Municipalities Act (2 of 1922), S. 66, 
Rules under, R. 12 (a)—Part of dwelling house 
of rate payer used for residence of his indoor 
patients—Water used for personal convenience 
of such patients is for domestic purpose. 

The true test to determine whether water is 
used for non-domestic purpose is to see whether 
the water is directly used for any trade or busi* 
ness. If the trade or business requires for its pro* 
secution the direct use of water, that use is clearly 
Qon.domestic ; but when the business is of a 
nature where the use of the water is only inciden¬ 
tal although it may be necessary so far as the 
persons connected with tbe business areconcerned, 


then it does not cease to be a domestic purpose. 
Thus when a medical practitioner uses a part of 
his dwelling house for providing accommodation 
for the residence of his indoor patients, he does 
not use the water directly for his business. The 
water is used incidentally by persons for the same 
purpose for which he himself uses it as a part of 
the amenities of the building temporarily occupied 
by them. Hence the water used in connexion 
with the hospital, that is to say by the indoor 
patients residing in the building, is not used for 
auy purpose other than domestic purpose. The 
water does not ceaso to be domestically used, only 
because it is used by the patients as opposed to 
the owner or his family or that the part of the 
dwelling house is used for professional or busi¬ 
ness purposes : (1902) 2 Gh 746 ; (1902) 1 KB 
310 ; (1904) 2 K B 174 ; (1907) 2 K B 611 ; 
(1911) 2 K B38 ; (1912) A C 24 and (1914) A G 
118, Bel. on. [P 468 C 1 ; P 469 C 2 ; P 470 0 1] 

R. N. Padbye — for Applicant. 

Dr. W. S. Barlioge— for Opposite Party. 

Order. Thia is a defendant’s applica- 
tion in revision against the judgment of 
the Small Cause Court, Nagpur, in Civil' 
Suit No. 1782 of 1935, decided on 9th July 
1937. The applicant owns and occupies a 
building in Circle No. 1 in Nagpur City 
which is assessed to private water rate on 
the annual letting value of the building.. 
A part of that building is used for his pri¬ 
vate residence and part of it as a hospital; 
The Municipal Committee fixed a meter on 
the service pipe which supplied water to 
the building, and demanded from the 
applicant the charges for providing and 
maintaining the meter. The applicant pro¬ 
tested against the fixation of the meter as 
the water was used by him only for domes¬ 
tic purposes and refused to pay the charges- 
•which amounted to Rs. 46-8-0. It was to 
recover that amount that the Municipal 
Committee, Nagpur, filed the suit out of 
which this revision petition arises. The 
issue which arose in the suit was whether 
the water used by the indoor patients resid- 
ing in the applicant’s building was used for 
domestic purposes. The lower Court held 
that it was not a domestic purpose and 
decreed the claim. The only question that 
arises for determination is whether or not 
the water which was consumed for the 
hospital purposes, namely by tbe indoor 
patients for drinking, washing and such 
other household purposes, can be said to 
have been used for domestic purposes. 
Before dealing with the issue it is neces¬ 
sary to advert to the rules framed by the 
Local Government under Section 66, 0. B. 
Municipalities Act. Rule 1 says : 

There ehall be imposed on every building or 
land which has a private supply from the muni* 
cipal water works or any residents whereof use 
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water from each supply, a water rate according to 
the followiog scale od Us gross auuual rental 


value. 

Kule 11 says : 

If the Committee think that in any building or 
land having a private supply, more water than a 
quantity circulated at the rate of 2000 gallons 
for every rupee paid as rate is used, a meter may, 
at the cost of the committee, be Szed on such 
part of the communication pipe as the committee 
think Qt and thereupon an additional rate (or the 
quantity used in excess of that covered by the 
rate under B. 1 shall be paid, etc. 

Rule 12 (a) says: 

Every person on whose pipe a meter is put by 
the committee, shall, in addition to the rate 
otherwise payable for the use of the water, pay 
the following rate for the cost of providing and 
maintaining the meter. If the size of the meter 
be i^then Rs. 6 per annum when water is used for 
trade or other than domestic purposes. 

Rule 13 provides for special rate for 
supply of water to a mill, factory, educa- 
tional or medical inatitutiou to be settled 
by special agreement. It would appear 
that R. 1, although wide in its terms, mainly 
refers to buildings which are ordinarily 
used as dwelling houses where the supply 
of water is regarded as one of the ameni¬ 
ties of a house. The tax is assessed on the 
gross annual rental value of the building 
as a whole and the water supply is intended 
to be given for the use of the residents, 
that is persons residing in that building. 
There is no dispute that the water so used 
is used for a domestic purpose. R. 1 is 
wide enough to include a case of a building 
where the private supply of water may be 
used for trade or such other purpose except 
such cases as fall under R. 13. R. 11 is 
quite general in its terms as R. 1 and does 
not expressly restrict the user to domestic 
purposes only. It is when R. 11 is read 
with R, 12 that one can gather that rule 
contemplates the use of water for domestic 
purposes only. Meters are fixed both under 
R. 11 and R. 12, but in the former case, 
the Municipal Committee has to bear the 
cost and in the latter case, the person on 
whose pipe_ it is put has to pay for the 
cost of providing and maintaining at cer¬ 
tain specified rate. 

If the case falls under R. 11 the Muni¬ 
cipal Committee’s suit must fail. The 
learned counsel for the Municipal Com. 
mittee vigorously contends that the water 
which is used by the applicant for his hos- 
pital purposes is used for “ other than 
domestic purposes”, the expression used in 
R. 12 (a). It is not easy to frame a com¬ 
prehensive and precise definition of the 
expression " domestic usee” or " domestic 


purposes”. The word “ domestic” ordina. 
rily means pertaining to one’s home or 
one’s household or family (Webster’s Die. 
tionary). That will include therefore the 
use of water for the ordinary and reason, 
able purposes of domestic life, such as 
drinking, cooking, washing and cleansing, 
and for watering of gardens forming part 
of the amenities of a house. The learned 
counsel for the Municipal Committee con¬ 
tends that the domestic use postulates two 
conditions: (l) that the water must be used 
only by the rate-payer and the members of 
his family, and (2) that the building in 
respect of which the rate is payable must 
not be used for any purpose other than 
that of a dwelling house of the rate-payer. 
Although he concedes that the use of the 
water for drinking, cooking or washing is 
in itself a domestic purpose, he argues that 
it ceases to be a domestic purpose if the 
user is by persons other than the tax-payer 
or the members of his family and when it 
is in a part of the building which is set 
apart as a hospital connected with his 
medical business, notwithstanding that it 
may be for drinking, cooking or washing. 
So according to him the person who aotu. 
ally uses the water and the character of 
the building in which the water is used 
determine the limits of the definition of 
the terms “ domestic use” or ” domestic 
purposes.” 

The argument is at first sight impressive 
but on analysis would be found to be incon¬ 
clusive. Let us take the various situations 
which are likely to arise in the ordinary 
course of human life and examine each in 
the light of the principle contended for. 
Water may be used for drinking, washing 
etc., by the rate-payer and the members of 
his family, dependants, servants and any 
animals kept by him ; it may also be used 
by his guests who casually come to reside 
in his house; it may be used by persons 
invited to a marriage feast, or if the rate¬ 
payer happens to own a large building 
which is much more than what is required 
for his private use the surplus portion of 
the building may be used for entertaining 
paying guests ; or to take other class of 
instances, a part of the building may be 
used for a flour mill run by a steam engine 
or an aerated water factory. In this range 
of the variety of the use to which the 
building can be put there would be no 
difficulty in distingnishing the last two 
instances as those in which the water is 
used for other than domestic purposes, but 
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ifc is not so easy to draw the line of distinc. 
tion between the cases of casual guests and 
paying guests using the water. Apart from 
the distinguishing circumstance that one 
set of persons pays for the amenities and 
another set does not pay, both fall into 
the same class in so far as the character of 
the use of the water is concerned. 

It cannot be reasonably contended that 
when a rate.payer entertains a guest in 
his house the water used by the guest is 
not used for domestic purposes, because he 
happens to be a person outside the group 
of the rate-payer’s family. The non-appli¬ 
cant's learned counsel was obliged to con¬ 
cede that in such a case the use of the 
water by the guest did not fall outside the 
ambit of the meaning of the expression 
"domestic use”. If that is so, why should 
the use by the same person be regarded as 
non-domestic because he happens to pay 
for his boarding and lodging ? Both the 
non-paying and paying guests, so long as 
they occupy any portion of the house, 
become “residents” of the house and con¬ 
sequently any use of water by them will 
not take the case out of the category of 
cases contemplated in R. 1 of the rules 
framed by the Local Government. The 
building will not cease to be a dwelling 
house providing amenities as any dwelling 
house would, because a part of it happens 
to be occupied by persons not related to or 
dependent on the rate-payer. The true test 
appears to be whether the water is directly 
used for any trade or business. If the trade 
or business requires for its prosecution the 
direct use of water, that use is clearly non. 
domestic, but when the business is of a 
nature where the use of the water is only 
incidental although it may be necessary so 
far as the persons connected with the busi. 
ness are concerned, then it does not cease 
bo be a domestic purpose. Thus when a 
medical practitioner uses a part of his 
dwelling house for providing accommoda- 
tion for the residence of his indoor patients 
he does not use the water directly for his 
business. The water is used incidentally by 
persona for the same purpose for which he 
himself uses it as a part of the amenities 
of the building temporarily occupied by 
them. I am therefore of the opinion that 
the water used in connexion with the bos. 
pital, that is to say by the indoor patients 
residing in the building is not used for any 
purpose other than domestic purpose. 

Any doubt as to the answer to the ques. 
tion under consideration is dispelled by a 


glance at the course of decisions in England 
bearing on the construction of the expres. 
sion domestic use’ or domestic purposes’. 
The leading case on the point appears to 
be (1902) 2 Ch 746.^ There the governors 
of a school constructed a swimming-bath 
for the use of boys. A fee was charged for 
the use of the bath. It was compulsory for 
the boarders but was charged to such only 
of the day boys as used the bath. The 
question arose whether under the circum- 
stances the water supplied to the bath was 
not supplied for domestic purposes within 
the meaning of S. 53, Waterworks Clauses 
Act of 1863, but was supplied for business 
of the school. The contention which has 
been raised in this case was also pub for. 
ward in that case. Romer L. J., dealing 
with that contention, observed : 

It has been argued that the only test whether a 
supply of water is required for domestic purposes 
is, whether the water is used and consumed by the 
occupier of the house for the private purposes of 
himself and his household. In my opinion that Is 
too wide a proposition, and it is not the right test. 

After discussing the matter he concluded: 

In my opinion you must approach the consi- 
deration of each case with some regard to what is 
reasonable, and see in each case whether the 
supply of water which is wanted is reasonably a 
supply for domestic purposes. 

In (1902) 1 KB 310^ where the occupier 
of a dwelling house carried on the business 
of a boarding house-keeper therein receiv¬ 
ing persons to board and lodge who used 
the water of the company, water was only 
used in the bouse for cleansing, cooking, 
drinking and sanitary purposes. It was held 
that having regard to the use of the water 
in the house, the occupier was entitled to 
demand a supply of water at the rates 
specified in the Act for a supply for 
'domestic purposes’. Lord Alversbone C. J. 
remarked in his judgment: 

Although it is true that the appellant is carry¬ 
ing on the business of a boarding house-keeper, ha 
is not using the waver for the purposes of his busi¬ 
ness in any proper or just sense, or in any other 
sense than that the water has been supplied for 
the domestic use of inmates of the house. 

Darling J. held that : 

Where the water is used entirely for thedomestio 
purposes of persons who are residing in the dwel¬ 
ling house which has been turned into a boarding 
house, I think that the supply is a supply for 
‘domestic purposes' within the meaning of the 
statute. 

1. Barnard Castle Urban Conncil v. Wilson, 

(1902) 2 Ch 746=71 L J Ch 826=87 L T 279 
=61 W R 102=18 T L R 748. 

2. Pidgeon v. Great Yarmouth Waterworks Com¬ 

pany, (1902) 1 KB 310=71 Ii J K B 61=86 
L T 632=66 J P 309=18 T L B 97. 
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Channel J. explained that the ^ords 

supply of vrater for any trade, manufacture, or 
business mean some more direct use of the water 
in that business than the mere use of it for 
domestic purposes by the Inmates of the house. 

In (1904) 2 KB 174," Buckley J. 
stressed that 

it is the character of the purpose, not the character 
of the premises in which the water is used, that is 
here the important factor. 

The learned Judge observed : 

But, although that which is carried on upon 
the premises is a business, it is, in my opinion, 
perfectly consistent that in business premises water 
may be wanted for domestic purposes. The ques* 
tion is what is the character of the purpose, not 
what is the character of the place of user. 

In (1907) 2 KB 611'* ib was held that 
water which is supplied to and used by a 
medical man for washing a motor car and 
for other purposes in connexion therewith, 
the motor car being used by him for the 
purposes of his profession or business of a 
physician and surgeon, is water supplied 
for domestic purposes. In (1911) 2KB 38® 
the question was whether water which 
was supplied to the factory and there used 
for drinking and washing purposes by the 
workpeople and for cleansing urinals and 
water closets used by them was held to 
be water supplied for domestic purposes. 
There was a divergence of view ou the 
question whether residence on the premises 
was essential for the use of the water to 
be regarded as domestic use, but there was 
no disagreement that the water used by 
the workpeople employed in the factory 
was water used for domestic purposes. 
Phillimore J. remarked that a house may 
be occupied solely for the purpose of trade 
or business or of a profession or calling and 
yet require water for domestic purposes. 
The position was further elucidated by 
Lord Coleridge J. by saying : 

Water bo used is not used for a domestic pur* 
pose if the person using it uses it in connexion 
with or ancillary to a boslncBB. If the washing, 
the drinking, and the sanitary use of the water be 
for the workman's private convenience only, the 
fact that the water so used is supplied to a factory, 
even left at night without a caretaker, does not 
takeoutof the description ‘domestic purpose where 
the workman Is on the premises at regular work. 

8. South*West Sabburbsn Water Co. v. 8t. 
Marylebone Union, (1904) 3 K B 174=73 L J 
K B 847=63 W R 878=68 J P 367=8 LOR 
667=80TLB309. 

4. Harrogate Corporation v. Maokay, (1907) 2 
K B 611=76 L ) K B 977=97 L T 689=71 
J F 468=61 8 J 607=6 L Q B 876=38 TLB 
683. 

6. Metropolitan Water Board v. OoUey'a Patents, 
Ltd., (1911) 2KB 88=80 L J K B 939. 


That case went up in appeal and was 
heard by three learned Judges, Vaughan 
Williams L. J., Farwell L. J. and Kennedy 
L. J. Farwell L. J. laid down the test to 
be “the use to which the water is pub, not 
the nature of the premises” {see p. 65). 
Kennedy L. J. (see p. 69) dealing with an 
argument, which it is unnecessary here to 
repeat, said ; 

Tbeuseof the water is domestic or not domestio, 
not according to the elaborateness of the appliances, 
but according to the nature of its application. 

The case went up ultimately to the 
House of Lords, and the decision is report¬ 
ed in (1912) A C 24.'^ Lord Mersey at p. 32 
makes it clear that when water is used for 
the mere personal convenience of men 
employed in a factory, it cannot be said to 
be water used for the purpose of the trade 
carried on in that factory. I may only refer 
to one more case reported in (1914) A 0 
118.^ That was a decision on an appeal 
from the case reported in (1914) 1KB 
221.“ In the last mentioned case Buckley 
L. J. had applied the test of the quality of 
the use in these words : 

The test is not whether tha water is consumed 
or used in the course of the trade but whether the 
user of the water is in its nature domestic. 

That test was accepted by the House of 
Lords as a sound test. The authorities 
reviewed above clearly show that the con- 
teution raised on behalf of the Municipal 
Committee is untenable. The use of the 
water for the personal convenience of the 
indoor patients residing in the applicant’s 
building cannot be described as water used 
for purposes other than domestic. From 
the foregoing discussion it is evident that 
use of the water by persons other than the 
rate-payer and members of bis family does 
not render the use other than domestic. 
The fact that the applicant uses his dwel¬ 
ling house partly for professional purposes, 
that is for residence of his indoor patients, 
and that the water is used by patients for 
drinking or washing does not alter the 
character of the use. The use of water for 
drinking or washing is admittedly a domes¬ 
tic purpose. It does not cease to be domes¬ 
tically used only because i t is used by the 

6. Colley's Pateots, Ltd. v. Metropolitan Water 

Board. (1912) A 0 24=81 L J K B 126=106 
L T 674=66 8 J 61=9 L Q R 1169=76 J P 
83=28 T L R 48. ^ ^ 

7. Metropolitan Water Board v. Avery, (1914) 

A C 118=83 L J K B 178=109 L T 762=68 
8 J 171=78 3 P 131=12 LOR 95=80TLR 
189. 

8. Metropolitan Water Board v. Avery, (1914) 

1KB 321. 
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patients as opposed to the owner or his 
family, or that the part of the dwelling 
house is used for professional or business 
purposes. The result is that the application 
succeeds and the plaintiff’s suit stands 
dismissed with costs in both the Courts. 
Counsel’s fee Rs. 30. 

D.s./JR.K. Application allowed. 
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Mt. Anupa Bai w/o Gorelal Kirar — 

Plaintiff — Appellant. 

V. 

Bhagwant Singh and others — 

Defendants — Respondents. 

Second Appeal No. 105 of 1933, Decided 
on 9bh April 1937, from appellate decree 
of District Judge, Jubbulpore, D/. 6th 
September 1932. 

(a) Contract Act (1872), S. 16 — Undue 
influence — Onus of proof —Three ingredients 
— Party pleading undue influence has to prove 
dominance and unfair gain — Other party has 
then to prove absence of use of such position. 

Id the definition of undue influence there are 
three ingredients : ( 1 ) that the relations subsisting 
between the parlies should bo such that one of the 
parties is in a position to dominate the will of the 
other; ( 2 ) that the dominant party obtains an 
unfair advantage over the other, and (3) that the 
dominant party uses his dominant position to 
obtain that unfair advantage. Although these are 
three ingredients constituting undue influence, 
the party who pleads undue influence has in the 
first instance to prove only the first and second 
ingredients. When a person is proved to be in a 
position to dominate the will of another and the 
transaotion appears on the face of it or on the evi« 
dence adduced, to be unconscionable, the onus of 
proving the absence of the operation of the third 
factor lies on the dominant party. [P 472 C 1] 

(b) Second Appeal — Error of law — Lower 
Court’s findings based on misconception of 
real issue in case— High Court can hear appeal 
on facts. 

There is an error of law when a Court’s finding 
proceeds upon a misconception of the real nature 
of the issue in the case, when several facts admit, 
ted or proved are not considered in their relation 
to each other and weighed as whole, when a cer. 
tain legal oonsequence which naturally follows 
from admitted and proved facts is overlooked, or 
when a material part of admissible evidence which 
vitally bears on the point at issue is disregarded. 

A case which involves such an error of law must 
fall within the ambit of S. 100, Civil P. 0.: A 11? 
1929 PC 92 and AIR 1919 P C 29, Ref.; 28 
Cal 2S (P C), Eel. on. [P 472 C 2; P 473 C 1] 

Where therefore lower Court’s judgment is based 
on an error of law it cannot attain finality and 
High Court sitting in appeal over it can bear it 
on facts. [P 473 0 1) 


(c) Precedent — Value of — Law quite clear 
— Search for case law is useless. 

On a question on which the law is clear and 
Unambiguous, it is unprofitable to wander in quest 
of principles in the wilderness of decided cases, for, 
when the law is clear, the decided cases only seek 
to apply the law to the particular circumstances 
which are presented for consideration. Iii such 
cases it has only to bo seen whether certain facts 
which are established attract the application of 
the undisputed and well-recognized principle : 
(1928) A C 304 and AIR 2933 Pat 306, Rel. on. 

[P 473 C 2) 

(d) Second Appeal — Jurisdiction — Appel¬ 
late Court can do what lower Courts could 
have done — Time granted by lower Court in 
its decree can be granted in appeal also. 

The ultimate Court of appeal must hare juris, 
diction to do that which it is competent for the 
trial Court to do A I R 1926 P C 34. Ref. 

[P 474 C 2] 

Where therefore a trial Court ordered that A 
should pay B such and such amount within a 
certain period on failure of which A’s suit would 
stand dismissed and B filed an appeal against 
that order before that period expired and the first 
Appellate Court dismissed A's suit in toto, the 
High Court in rever.«;ing the decision of the lower 
Appellate Court can give A fresh period to pay up 
the amount to B : A I B 1916 Pat 268 and 37 
Cal 548, Rel. on. (P 474 C 2] 

M. B. Kinkhede aod A. R. Kulkarni — 

for Appellant. 

M, R. Bobde and D. N. Chaudhuri, and 
B. L. Gupta — for Respondents 3 and 
6 respectively. 

Judgment. This is a plaintiff's appeal 
from a reversing judgment of the District 
Judge, Jubbulpore. The plaintiff sued for a 
declaration that the sale deed relating to 
8 annas share of mouza Nainpur executed 
by her on 3rd March 1928 in favour of 
defendant 1, Himmat Singh, since deceased, 
who is now represented by his legal repre- 
sentatives, was invalid and that it should 
be set aside with an order to deliver back 
possession of it to the plaintiff. The proved 
facts which are now beyond controversy 
are that the plaintiff’s husband died round 
about the year 1920 survived by two 
widows of whom the plaintiff was the 
junior one. The senior widow by name Mt. 
Yasodabai, who was managing the pro. 
perty after her husband’s death, died in 
June 1927, and the plaintiff became the 
sole owner of the property which consisted 
of a bouse at Nainpur and 8 annas mal. 
guzari share of monza Nainpur. Defendant 
2 and his father Chhattar Singh, who claim- 
ed to be presumptive reversioners, contested 
the plaintiff’s right to mutate her name in 
the Revenue Court, but her name was 
recorded in the register of proprietary 
mutations in spite of their dispute. £vi- 



1938 


Mt. Anupa Bai 7. Bhagwant Singh (Niyogi J.) Nagpur 471 


dently the reversioners bore a grudge against 
her and their feelings became embittered. 
On the night of 30bh January 1928 the 
plaintiff suffered from vomiting and purg. 
ing which were naturally regarded by her 
as symptoms of poisoning with the result 
that a report was made to the police who 
removed her to the hospital at Mandla. 
She was discharged from the hospital on 
7th February 1928. The sale deed in ques. 
tion was executed on 1st March 1928, the 
date which the document bears, in favour of 
Himmat Singh. The value of that share 
has been found by the lower Appellate 
Court to be Rs. 12,000. It is pertinent to 
notice that Himmat Singh was a well.to* 
do man who owned two villages. The sale 
deed was registered without any trouble, 
but when the plaintiff received notice of 
the mutation proceedings initiated by the 
purchaser Himmat Singh, she tried to 
resile from the transaction. In the muta. 
tion Court she contested Himmat Singh’s 
right to take possession in pursuance of 
the sale deed, which she alleged had been 
executed under circumstances of fraud and 
undue induence. The mutation officer record, 
ed Himmat Singh’s name although he 
expressed his suspicions as to the bona fides 
of the sale deed. On 31st July 1928 Himmat 
Singh sold the village share to Khub Singh 
and his father Chhattar Singh, the pre¬ 
sumptive reversioners, for Rs. 6500 which 
they did not pay in cash but treated as a 
debt and secured it by executing a mortgage 
in Himmat Singh's favour. 

The plaintiff instituted the suit out of 
which this appeal arises on 26th June 
1929 impeaching her conveyance dated 1st 
March 1928 on the grounds which are set 
forth in para. 3 of her plaint. Therein she 
states that she was an illiterate young 
and pardanashin woman who was unable 
to manage her village affairs and was in. 
debted and harassed by relations, namely 
the reversioners. Then she mentions that 
poison was administered to her in February 
1928 and that in her distress ensuing from 
that iDoident, defendant 1 offered an asylum 
to her and took her under his special care 
and protection. It was while she was under 
the protection of Himmat Singh that he 
made certain misrepresentations as to the 
extent of her debts and the danger of her 
property being sold by creditors and also 
that she bad been threatened by Himmat 
Singh to transfer her 8 annas share in 
moDza Nainpur on pain of her exposure as 
being bis mistress. There are other mis. 


representations alleged which it is unneces- 
aary to narrate here. The upshot of all 
these allegations in para. 3 was that she 
had been induced by undue influence and 
fraud on the part of Himmat Singh to exe¬ 
cute the sale deed in his favour. Himmat 
Singh who was the only contesting party 
admitted that the plaintiff was illiterate, 
but denied that she was either young or 
pardanashin or unable to manage her 
village affairs. He, of course, denied having 
practised undue influence or fraud and 
asserted that on account of successive failure 
of crops and other causes, the plaintiff was 
compelled to part with her 8 annas share 
and that she bad executed a contract of 
sale in that behalf on 5th January 1928, 
that is prior to her having been poisoned. 
He further asserted that the sale was justi¬ 
fied by legal necessity. The trial Court 
found that the sale deed was the outcome 
of undue influence and fraud and passed a 
decree setting aside the sale and ordering 
delivery of possession to the plaintiff sub. 
ject to payment by her of Rs. 3000 within 
two months. 

The defendants appealed to the District 
Judge, Jubbulpore. The appellant pre. 
ferred no appeal but applied to the lower 
Appellate Court for extension of time which 
was fixed in the original Court’s decree for 
payment of Rs. 3000. The lower Appel¬ 
late Court allowed the appeal and dis¬ 
missed the suit in tobo. At first sight the 
appeal struck me as contesting a pure find, 
ing of fact, but a slight examination of the 
pleadings and the evidence revealed to me, 
in point of law, a misdirection which 
vitiates the lower Appellate Court’s judg. 
meat. The lower Appellate Court finds 
that the appellant was illiterate but that 
she was not strictly a pardanashin woman; 
that she was in the habit of transacting 
her business, that she had opportunity to 
take independent advice and probably took 
the advice of her pleader; that although 
she began to live under the roof of Himmat 
Singh at his villages Sunwara and Kudari 
after registration of the sale deed and 
Himmat Singh had kept a watchman over 
her to see that no outsider entered her 
house to repeat the attempt of poisoning her 
again, the theory of undue ioflaence was 
untenable; that the fraudulent misrepre¬ 
sentations alleged were not proved; and 
lastly that though the property was sold 
for a quarter of its value, it was due to the 
plaintiff's foolishness as muob as to the 
fact that she had only a qualified title of a 
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Hindu •widow. The lower Appellate Court 
however disregarded an important part of 
the evidence indicating the particular rela- 
tion in which Himmat Singh stood to 
plaintiff since she bad been discharged 
from the hospital at Mandla for the reason 
that the plaintiff had falsely denied the 
receipt of consideration under the sale deed. 
It treated the case as entirely one of fraud 
and misrepresentation and did not address 
itself specifically to the question whether 
or not Himmat Singh was in a position to 
exercise infiuence on the plaintiff. The legal 
significance of the facts which it held proved 
was lost sight of. 

It appears to me that the course of 
investigation pursued by the lower Appel, 
late Court went wide of the primary issue 
in the case and indicates a lack of appre¬ 
ciation of the measure of the burden of 
proof which lay on the parties in view of 
the law applicable to the facts of the case. 
The law as to undue influence is contained 
in S. 16, Contract Act: 

A contract is said to be induced by “undue 
influence’' where the relations subsisting between 
the parties are such that one of the parties is in a 
position to dominate the will of the other and uses 
that position to obtain an unfair advantage over 
the other. 

According to this description of undue 
influence there are three ingredients: (l) 
that the relations subsisting between the 
parties should be such that one of the 
‘parties is in a position to dominate the will 
of the other; (2) that the dominant party 
obtains an unfair advantage over the other; 
and (3) that the dominant party uses bis 
dominant position to obtain that unfair 
advantage. Although these are three ingre¬ 
dients constituting undue influence, the 
party who pleads undue influence has in 
the first instance to prove only the first 
and second ingredients, as will be clear 
from the terms of S. 16 (3). That Section 
says that when a person is proved to be in 
a position to dominate the will of another 
and the transaction appears on the face of 
it or on the evidence adduced to be uncon¬ 
scionable, the onus of proving the absence 
of the operation of the third factor lies on 
the dominant party. It is clear therefore 
that the plaintiff had the burden laid on 
her of proving the primary issue which 
consisted of two parts: (l) that the sale 
deed on the face of it was unconscionable; 
and (2) that Himmat Singh stood in such 
a relation to her as would give him an 
opportunity to dominate her will. That 
"Was the measure of the burden which was 


incumbent on the plaintiff'. She prima 
facie discharged the burden as the property 
which she sold for Rs. 3000 was found to- 
be worth Es. 12,000. The purchase of 
Himmat Singh of the property for a quarter 
of its value was on the face of it uncon¬ 
scionable. The burden of proving the parti, 
cular relation of Himmat Singh towards- 
her also lay incontestably on her shoulder. 
She stated in her plaint the general cir- 
cumstances which brought Himmat Singh 
in contact with her and gave him a posi- 
tion which be could use to exercise some 
sort of influence on her. The particulars 
of the plea were not stated as they were- 
unnecessary and the defendant also did not 
call upon her to state them. That plea^^ 
was sought to be proved by oral evidence- 
which was considered as trustworthy by the 
learned Judge of the original Court, who it 
may be remarked had the benefit of record¬ 
ing that evidence. 

The lower Appellate Court guided itself' 
by the allegations of fraud and undue 
influence in the plaint and reviewed the 
evidence in so far as it bore directly on th& 
pleadings and found that there was neither 
fraud nor undue influence. As I have pointed’ 
out above, the plaintiff was in the first 
instance not required to prove fraud or 
misrepresentation nor even that there was 
undue influence; she had only to prove that 
the bargain was unfair and that the party 
who benefited by it was in a position to 
influence her. This aspect of the evidence 
escaped the attention of the lower Appel¬ 
late Court as will be shown in the sequel- 
with the result that it negatived what be 
described as the undue influence theory as 
also the plea of fraud and misrepresenta¬ 
tion, Now it appears to me clear that 
there has been a misconception of what the 
central issue in the case was, and the 
investigation conducted by the lower Appel, 
late Court went widely astray in conse¬ 
quence of the failure to appreciate the 
precise point in issue. 

There is an error of law when a Court’s 
finding proceeds upon a misconception of 
the real nature of the issue in the case, 
when several facts admitted or proved are 
not considered in their relation to each 
other and weighed as a whole, when a 
certain legal consequence which naturally 
flows from admitted and proved facts is 
overlooked, or when a material part of 
admissible evidence which vitally bears on 
the point at issue is disregarded. A case 
which involves such an error of law must - 
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Iin my opinion fall within the ambit of 

Is. 100, Civil P. C: see 25 N L E 68.^ 16 
N L R 97^ and 17 I A 122.® at p. 127, 
where Lord Macnaghten pointed out that 
an erroneous finding of fact is a different 
thing from an error or defect in procedure. 
Where there is error or defect in the proce¬ 
dure, the finding of fact is vitiated and can. 
not be accepted as final in second appeal. 

As the lower Appellate Court's finding 
is not in conformity to law and cannot 
therefore claim any finality, I have heard 
the whole case on facts, A vigorous and 
lengthy argument backed by a mass of 
case law on either side has been addressed. 
Eeference has been made to A I E 1927 
Cal 889,^ 17 C L J 221,® 60 C L J 25,® 
9 Luck 178,^ 23 All 137,® 36 All 81.® 12 
Pat 359,^® A I E 1936 P C 146,“ 8 
N L E 150^^ and others. I am at this stage 
reminded of the dictum of Lord Haldane 
occurring in (1918) A C 304“ at p. 316 in 
these terms: 

We oughb, in applying the statute to particular 
facts, to direct our efforts rather to giving effect to 
broad principles ^vith freedom in applying them to 
individual circumstances than to searching for 
guidance from more apparent analogies with the 
particular facts of previous cases, analogies which 
rarely embody the full truth. 

1. Atmaram Bhagwant-v. Collector of Nagpur, 
(1929) 16 A I a P 0 92=1U I C 587=25 
N L a 68 (P 0). 

2. Damusa v. Abdul Bamad, (1919) 6 A I a P C 
29=61 1 0 177=47 Cal 107=16 N L B 97= 
46 I A 140 (P C). 

8 . Mt. Durga Choudharain v. Jawabir Singh 
ChoudbrI. (1891) 18 Cal 23=17 1 A 122=6 
Bar 560 (P C). 

4. Bam Sundar Saha v. Kali Narain Sen, (1927) 
14 A I a Cal 889=104 I C 627=55 Cal 285. 

6 . Kali ProBonno Bhattacbaryyav.PiotapBingb, 
(1913) 17 C L a 221=18 I G 9C5. 

6 . Puma Chandra v. Sarojini Cboudhurani, 
(1935) 22 A I a Cal 234=155 I 0 1027=00 
0 L J 25. 

7. Someshwar Dutt v. Tribhawan Dutt, (1934) 
21 A I a P 0 130=149 I 0 480=9 Luck 178 
=61 I A 224 (P 0). 

8 . Hodges T. Delhi and London Bank, Ltd., 

(1901) 23 All 187 = 27 I A 168 = 7 Sat 767 
(P 0). 

9. Kali Bakhsh Singh t. Ram Oopal Singh, 
(1918) 86 All 81=21 1 0 986=41 I A 23 = 12 
ALJ 116 (P C). 

10. Babitri Thakurain y. F. A. Savi, (1983) 20 

A 1 a Pat 806=146 I 0 1=12 Fat 869 = 14 
P L T Sup 1. 

11. Homeshwar Singh y. Eameshwar, (1936) 22 

A I a P 0 146=167 I 0 1 (P C). 

12. Buratsingh y. Baldeo, (1912) 8 N L B 160=17 
1 0 368. 

18. Charles B. Dayidson A Co. y. M'Robb, (1018) 
A C 804=87 L ] P 0 68 = 118 L T 451 = 34 
T L R 218=66 S 0 L B 166=62 8 J 847=10 
B W 0 C 678. 


I should be following a course reprobated 
by the noble Lord wore I to seek for guid. 
ance in the mere analogy with the parti, 
cular facts of some previously decided cases. 
On a question on which the Jaw is clear 
and unambiguous, it is unprofitable to! 
wander in quest of principles in the wild- 
erness of decided cases, for, when the law 
is clear, the decided cases only seek to 
apply the law to the particular circum. 
stances which are presented for considera- 
tion. In such cases it has only to be seen 
whether certain facts which are established 
attract the application of the undisputed 
and well-recognized principle. In 12 Pat 
359^® the learned Judges who reviewed the 
previous decisions concluded as follows : 

Each case would have to be decided on its own 
merits and that the Court will have to be satisfied 
whether the act in question was a free act of the 
lady and whether she understood fully the conse¬ 
quences. 

It is therefore unnecessary to review the 
previous cases cited before me. All that is 
necessary is to look into the facts which 
are put forward as are calculated to show 
that Himmat Singh was in a position to 
exercise some sort of infiuence on the 
plaintiff at the time when she executed the 
conveyance under consideration. (His Lord, 
ship after discussing the evidence in detail 
continued). Now ultimately one comes to 
this conclusion: here is a woman who, 
though not strictly pardanasbin, was illite. 
rate and was one who was not competent 
to judge the value of her own property. 
She was harassed by her relatives and her 
life was threatened. She finds herself alone 
unbefriended in a hospital where Himmat 
Singh turns up to relieve her loneliness 
and a relation bordering on intimacy grows 
up between them. She leaves the hospital 
on 7th February and goes to her house at 
Nainpur where she lives in company with 
Himmat Singh for some days and later 
receives him as a frequent visitor. Himmat 
Singh becomes the custodian of her per. 
sonal safety, if not also a steward of her 
estate. Towards the end of that month she 
suddenly sells her valuable property for a 
trivial amount. After the registration, 
Himmat Singh keeps her for a month in 
his villages: it transpires from bis own 
evidence that the plaintiff was living at 
Kudari when the notice of mutation case 
was served on her. When he found that 
the plaintiff was disillusioned and began to 
see him in bis true colours and contested 
his right in the mutation Court (it did not 
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fail to suspect foul play), he transfers that 
property to the reversioners. All these cir¬ 
cumstances taken together must compel 
the conclusion that the plaintiff was not 
dealing at arm’s length with Himmat 
Singh. At all events during the period be. 
tween her discharge from the hospital and 
her having left Kudari to avoid service of 
the notice from the mutation Court, there 
can be no shadow of doubt that she was 
under the control of Himmat Singh. The 
plaintiff could not possibly give any better 
evidence than what she has given, and that 
evidence ought to suffice at least to shift 
the burden on to the shoulders of Himmat 
Singh and his transferees of proving that 
the transfer under consideration was not 
induced by undue influence. There is not 
an iota of such evidence, and such evidence 
as there is, tends to confirm the plaintiff's 
evidence. 

The next question is whether, if the 
appellant succeeds, this Court can grant a 
fresh period for payment of the purchase 
money which the appellant received. It is 
strenuously urged on behalf of the respon. 
dent on the authority in 49 Mad 435^'* 
that as she did not file an appeal in the 
lower Appellate Court, that part of the 
decree which was in her favour remains 
intact. The argument is that there were in 
reality two decrees: one decree ordering 
delivery of possession subject to payment, 
and another decree directing dismissal of 
the suit on failure to pay. On this foot, 
ing, it is urged that the reversal of oue 
decree would not affect the other decree, 
that is to say the decree to the extent that 
it stands in appellant’s favour. I appreciate 
the ingenuity of the argument, but I am 
unable to discern any force in it. Assuming 
that there were two decrees, the second 
part of the decree (which is represented as 
a separate decree) was dependent on the 
first part. The plaintiff was directed to pay 
Bs. 3000 because the sale deed was set 
aside and she was held entitled to posses, 
sion. It would be preposterous to say that 
her liability to pay subsists even though 
the sale deed is not set aside and posses, 
sion is not to be delivered to her. As soon 
as the lower Appellate Court dismissed the 
suit in appeal, that Court’s decree wiped 
out that of the trial Court. So far as this 
Court is concerned, there is only one decree, 
namely the lower Appellate Court's decree. 

14. Mabomed Khaleel Sbirazi & Sons v. Les Tan. 
neries Lyounaiscs, (1926) 13AIRPC34 = 
94 I 0 767—49 Mad 435=63 I A 84 (P 0). 


Now if that decree is set aside here, the 
decree of the original Court will naturally 
be restored; and the question would be 
whether it is humanly possible for this 
Court to restore the decree, if it is to be 
worth anything to the appellant, precisely 
in the terms of the first Court’s decree. 
That decree provided only two mouths’ 
time which expired on 4th March 1932. It 
is obviously impossible to restore that part 
of the decree. To do complete justice be¬ 
tween the parties, it is incumbent on this 
Court to grant a fresh period to enable the 
appellant to pay Rs. 3000. The question is 
whether this Court has jurisdiction. I 
should think this Court has. The ultimate 
Court of Appeal must have jurisdiction to 
do that which it is competent for the trial 
Court to do. 

In 1 Pat L J 92^® it was held that the 
Court which passes a decree providing 
time for payment of the pre-emption price 
has jurisdiction to extend that period. Now 
that this Court in appeal is seized of the 
case, that power to extend time can only be 
exercised by the Appellate Court: see 37 
Cal 548.*® It may be pertinent to observe 
here that an application was made by the 
appellant in the lower Appellate Court on 
29bh February 1932 praying for extension 
of time, but that application was not dealt 
with pending the appeal. The appeal to 
the lower Appellate Court was filed on 5th 
February 1932, that is within two months 
which rendered the carrying out of the 
direction for payment of the amount use- 
leas as the prayer on the appeal was for 
the dismissal of the whole suit. In view of 
all these circumstances I think it right to 
exercise the undoubted jurisdiction of this 
Court, while restoring the first Court’s 
decree to provide for a fresh period to 
enable the appellant to deposit the amount 
of Bs. 3000. The result is that the appeal 
succeeds with costs and the decree of the 
trial Court will be restored subject to this 
variation, that the appellant will deposit 
the sum of Bs. 3000 on or before Ist August 
1937, failing to do which her suit will bs 
dismissed. 

b.D./r.k. Appeal allowed. 

16. Abu Muhammad Mian v. Mukob Pertap 
Narain, (1916) 3 A I R Pat 268=34 I 0 88 = 

1 Pat L J 92=20 OWN 860. 

16. Permanand Das v. Kripasindhu Roy, (1910) 37 
Cal 548=6 I 0 275=14 OWN 684. 
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Niyogi J. 

Hamchandra Jagannath Marwadi — 

Defendant 1 — Applicant. 

V. 

Kay am, Hussain Abdul AH Bohra, 
Plaintiff and another, Defendant 2 — 

Non.applicants. 

Civil Revn. No. 210 of 1937, Decided on 
3rd December 1937, from order of Third 
Sub.Judge, Second Class, Nagpur, D/. 25th 
January 1937. 

* Civil P. C. (1908), O. 21, R. 58-Objec¬ 
tion to attachment can be made even after sale. 

The attachment does not cease when the pro¬ 
perty is sold in execution; and a valid objection 
can be made even after sale to the attachment 
under O. 21, R. 68; 4 Z R 1928 Rang 80. Dissent.; 
AIR 1931 Mad 782, Rel. on; 1 N L R 167. 
Approved ; A I R 1931 P C 33 and AIR 1937 
Bag 98, Disting. [P 476 C 2] 

P, P. Deo — for Applicant. 

R. G. Rau — for Non-applicant No. 1. 

Order. This is a petition to revise an 
interlocutory order passed by the third 
Subordinate Judge, Second Class, Nagpur, 
in Civil Suit No. 39.A of 1936, on 15th 
January 1937. The two questions which 
arise for determination are (l) whether an 
objection to attachment is competent after 
the sale of the attached property, and (2) 
whether the value of the suit for purposes 
of court-fees and jurisdiction is the value of 
the property in dispute when the judgment- 
debtor is impleaded in the suit instituted 
under 0.21, R. 63, Civil P. C. Ramchandra, 
■defendant, obtained a decree against Kurban 
Hussain on 9th August 1932 and attached 
certain property in execution of that decree. 
The judgment-debtor’s property was sold in 
execution on 6th January 1935. Subsequent 
to the sale, namely on 12th January 1935, 
the non.applicant No. 1 Kayam Hussain 
lodged an objection to the attachment of 
the property. That was dismissed sum- 
znarily, and the sale was con6rmed on 27th 
April 1936. The disappointed objector 
instituted the suit out of which this revision 
petition arises under 0.21, R. 63, Civil P. C., 
to establish the right which he claimed to 
the property in dispute. Two preliminary 
grounds were raised by the defendant but 
they were overruled. Hence this revision 
iipplication by the defendant J^mebandra. 

On behalf of the applicant, who is the 
decree.holder, it is contended that the objec¬ 
tion to attachment was not tenable as it 
was made after the date of the execution 


sale and that the objection itself being void 
the objector could not avail himself of the 
provisions of O. 21, R. 63, Civil P. C. Reli. 
ance is placed on 5 Rang 751^ wherein it 
was hold that an application for removal of 
attachment under O. 21, R. 58, Civil P. C., 
should be made before the property attached 
has been sold and that a Court acts in 
excess of jurisdiction if it entertains such an 
application after sale. This case was consi¬ 
dered in 55 Mad 251^ but was not followed. 
The view expressed by the late Court of 
the Judicial Commissioner, Nagpur, in 1 
N L R 167^ is also against that taken in 
the Rangoon case. It appears to me that 
the view of the Nagpur Judicial Commis- 
sioner a Court is the sound one. 0. 21, 
R. 55, Civil P. C., enumerates the various 
events on the happening of which the 
attachment will be deemed to have been 
removed. O. 21, R. 57, also provides that 
the attachment will determine if the execu¬ 
tion application is dismissed for default of 
the decree-holder. It may be a valid argu. 
meat to say that the Rr. 55 and 57 are not 
exhaustive of all the circumstances which 
would result in the termination of the 
attachment, but it must be borne in mind 
that if the sale, which is an important stage 
in the execution proceedings, had been 
regarded by the Legislature as resulting in 
the removal of attachment, there was noth, 
ing to preclude the Legislature from ex. 
pressly saying so. Absence of mention of 
sale as determining the attachment either 
in R. 55 or R. 57 goes to indicate the mind 
of the Legislature to regard the sale as not 
impairing the attachment rather than the 
contrary. It has to be seen whether there 
is any element in the sale itself which 
militates against the continuance of the 
attachment. It does not appear reasonable 
to assume that mere holding of the sale 
would have that result, because the object 
of attachment is to ensure an uninterrupted 
transfer of the judgment-debtor’s right, title 
and interest to the execution purchaser. As 
has been pointed out by their Lordships of 
the Privy Council in 42 Cal 72* the object 
of the attachment is to prevent or avoid 
private alienation by the judgment-debtor. 

1. Maung Po Pe v. Maung Kwa, (1928) 15 A I R 

Rang 60=107 I 0 161=6 Rang 761. 

2. Jagannadbam v. B. Pydayya, (1991) 18 A I B 

Mad 782=134 I 0 609=65 tlad 261=61 

M L J 864. 

8. Bbagohsod v. Mt. Jhants, (1906) 1 NLR167. 

4. Ragbanatb Das v. Sandar Das. (1914) 1 A I R 

P C 129=24 I 0 804=42 Cal 72=41 I A 261 

(P C). 
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If that is the object, the attachment must 
subsist so loDg as title remains with judg. 
ment-debtor to tempt him to sell the 
property privately. 

It may be contended that when the Court 
itself has held the sale, the judgment.debtor 
cannot possibly sell it again privately. This 
argument looks specious but is not sound, 
because the sale held by the Court is liable 
to be set aside for irregularity or illegality 
in conducting and publishing the sale or 
fraud on the part of the parties. Since an 
execution sale is liable to reversal in cer- 
tain circumstances, and the Code does not 
provide for a fresh attachment to be made 
in the event of the sale being set aside, it 
must be predicated that either the attach, 
ment ceases with the sale and is revived on 
its reversal, or that it remains in force 
notwithstanding the sale. If it is assumed 
that the attachment ceases with the execu¬ 
tion sale, then the judgment.debtor may 
dispose of his property with impunity in 
the interval between the sale and its raver, 
sal and thus preclude the executing Court 
from putting up the property to sale again. 
A hypothesis which leads to such a start- 
ling and absurd conclusion cannot but be 
rejected. It must therefore follow that the 
attachment must be deemed to continue in 
spite of the sale until it is conhrmed. It is 
only after confirmation of the sale that all 
fear of the judgment.debtor's surreptitiously 
disposing of the property will cease. It is 
argued by the learned counsel for the appli. 
cant that as soon as a sale is held by the 
Court its power to execute the decree 
comes to an end. Reference is made to 27 
N L R 95^ and 19 N L J 296.® All that 
their Lordships of the Privy Council said in 
the first mentioned case was that the Court 
has no option but to confirm the sale under 
R. 92, where no application is made under 
Rr. 89, 90 or 91, but it does not appear to 
have any bearing on the question under 
consideration. There is nothing in any of 
the two cases to suggest that the executing 
Court becomes functus oflBcio as soon as the 
execution sale is held. If that were so, the 
executing Court would have no power to 
deal with any application made under 
Rr. 89, 90 or 91 and these rules would be 
rendered nugatory. 

5. Nanhelal v. Umrao Singh, (1931) 18 A IB PC 

33=190 I C 686=27 N L R 95=58 I A 50 

(P C>. 

6. Haji Dada Kachia Mallik Haji Wall Moham- 

mad V. Pannalal, (1937) 24 A 1 B Nag 98= 

169 I 0 99=19 N L J 296. 
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9 

I am therefore of the opinion that tho 
attachment does not cease when the pro¬ 
perty is sold in execution and that a valid 
objection can be made after sale to the 
attachment under O. 21, R. 58. In the 
present case such an objection was made 
but was dismissed by the execution Court. 
That dismissal must be under R. 60 of 
O. 21, and consequently the disappointed 
objector was entitled to file a suit under 
O. 21, R, 63. It is unnecessary to decide 
the second question as the non.applicant 
decree.holder has struck out the name of 
the judgment-debtor from the plaint and 
the question of the amount of court-fees 
leviable in the suit does not arise. The 
value of the property may be Rs. 3000, but 
it was sold to satisfy the decree for Rs. 700. 
As the matter in dispute is now confined 
only to the objector and the decree.holder, 
the value of the suit would be the value of 
the decree, namely Rs. 700 as found by the 
Court below. The application is dismissed. 
I make no order as to costs. 

d.s./r.K. Application dismissed. 
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Ganpat Rao and others — Plaintiffs — 

Appellants. 

V. 

Iskwar Sing and another — Defendants 
2 and 3 — Respondents. 

First Appeal No. 112 of 1933, Decided 
on 18th September 1936, from decree.of 
Addl. Dist, Judge, "Wardha, D/. 29th April 
1933. 

^ (a) Hindu Law — Alienation — Alienation 
by managing member during adults* minority 
—For ratification by adults of such alienation 
there must be communication of their election 
to alienee. 

No mao, contract apart, is bound finally to a 
choice whether to affirm or disaffirm or an expras* 
sion of opinion as to the binding nature of a 
contract unless (1) he has thereby in some way 
brought bis decision to the knowledge of the other 
side, or (2) bis subsequent actions show an appro* 
bation of the contract the binding nature of which 
upon him is in question. Hence for ratification ot 
affirmation by adults of an alienationmadedunng 
their minority by a managing member of the 
family there must be communication to the 
alienee by the ratifiers before the act become 
irrevocable : A I B 1928 P C 196 ; (1882) 7 AG 
345 and (1914) 2 K B 61, Bel. on. [P 478 0 U 

(b) Hindu Law—Alienation—Partial neces¬ 
sity — Mortgage and sale — Part of mortgage 
money for legal necessity—Mortgage is binding 
to that extent. 
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A mortgage and a sale transaction stand on a 
difierent footing. A sale is either v?hoUy good or 
bad ; a mortgage can be good in part, or capable 
of being supported as to part ; and if it should 
appear that part of the consideration is for neces* 
sity, that part would be binding. [P 479 C 1] 

(c) Hindu Law—Alienation—Manager — To 
support alienation lender must show not merely 
necessary purpose but necessity for loan — 
Manager, to knowledge of lender, having large 
resources and actual cash — Mortgage to pay 
land revenue is not binding on estate. 

For an alienation by manager to be valid, what 
has to be shown is that the loan is for legal 
necessity, not that the money is wanted, or is 
stated to be wanted, and enquiries confirm that 
want for a necessary purpose. The difierence is 
important. Where the manager has, to the know* 
ledge of the lender, largo available resources, and 
actual cash at hand, he cannot bind the estate if 
be borrows ostensibly to pay land revenue. The 
purpose is necessity, but there is no necessity 
for the loan, where there are apparently large 
resources, a large income and an unencumbered 
estate. The lender must show not merely a neces¬ 
sary purpose but a necessity for the loan. If, after 
reasonable enquiries, he, as a reasonable man, is 
satisfied of that necessity, that is sufTicient ; bo is 
not concerned with a misapplication of the money 
lent, but it must be the necessity for the loan that 
ho must satisfy himself about. [P 479 C 1, 2] 

M. E. Bobde and B. L. Gupta — 

for Appellants. 

T. L. Sheode, W. B. Puranik and W. B. 

Pendharkar — for Respondents. 

Judgment. This appeal is by the plain¬ 
tiffs 'whose suit on a morgage bond has 
been dismissed against defendants 2 and 3, 
members of the joint Hindu family whose 
managing member executed the bond and 
who were minors at the time of the transac¬ 
tion. The relationship between the manag¬ 
ing member and the minors was that of 
step-brothers. It is accordingly sought to 
make the minors liable on one of two 
grounds : (a) legal necessity or the benefit 
of the estate ; (b) affirmation when adults. 
It will be convenient to examine the second 
ground first. Different terms have been 
used to express the legal consequence of the 
acknowledgments alleged to have been 
made. It has been said that the minors, 
when they came of age, either affirmed, or 
ratified, or elected to be bound by the 
transaotioD. The matter does not turn on 
the expression used, but on the legal conse- 
quenoes of the facts which are as follows : 
The pleadings allege pressure, a threatened 
suit, an admission of liability, a request for 
time and a giving of time. This alleges in 
effect a new contract based on oonsidera- 
tion—the giving of time. That new con¬ 
tract has not been pressed before us, and 
the argument did not proceed on any such 
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basis. What was urged was that Ex, 1 D-1 
and Ex.^ 1 D.2 amount to an affirmation, 
ratification, or election. 

Exhibit 1 D.l is a document to which 
the three brothers Himmatsingh, Ishwar- 
singh and Lalsingh were parties. Of them 
Himmatsingh was the managing member, 
executant of the suit bond. The other two 
were minors at the date of the bond, majors 
at the date of Ex. 1 D-1. This document 
recites that the estate is encumbered, that 
it is wholly mortgaged to Dewaji (the first 
of the mortgagees under the suit mortgage 
bond which was in favour of six morb- 
gagees). It proceeds : 

W© are iudobted to him and Ghatateand otbers. 
It is necessary for us to repay their debts. We 
should repay the debts now .... but it is 
not possible to repay the debts entirely. 

They then state what is to be done to 
improve the management of the estate so as 
to make it possible to get clear of debt, the 
scheme being to appoint a manager who is 
to be free from the interference of any of 
the brothers and who is to pay none of 
them more than sufficient for bare needs 
and to accumulate the income after allow, 
ing for the necessary outgoings. Ex. 1 D.2 
is a letter written by Ishwarsingh to Him- 
mataingh which contains the following 
relevant sentences : “We owe moneys to 
Dewaji Sonar and others. We all admit the 
said debts." It is said that as a consequence 
of these two documents, though uncommu¬ 
nicated to the plaintiffs, and though not 
acted upon by the plaintiffs, Ishwarsingh 
and Lalsingh cannot now be heard to say 
that they are not bound (that is, estoppel 
applies) or must be treated as having 
adopted, ratified, or elected to be bound by 
the transaction. 

In support of this proposition Katiar’s 
Law of Agency (pp. 287 and 288} was 
referred to. The learned author is there 
considering the outstanding features of 
ratification of an agent s acts by a principal. 
On the other hand in 42 Mad 523^ at 
p. 538 the Judicial Committee considered 
the term to use when a reversioner affirms 
or disaffirms an alienation by a widow. 
Lord Dunedin there observes : 

If therefore a reverslouer, after he became in 
titulo to reduce the estate to possession and knew 
of the alienation, did something which showed 
that be treated the alienation as good he would 
lose his right of complaint. This may be spoken 
of, though scarcely accurately, as ratification. In 

1. Bangaaami Gounden ▼. Nachiappa Gonnden, 
(191B) 0 A I B P 0 196^fi0 I 0 498=42 Mad 
628=46 I A 72 (P 0). 
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some cases it has been expressed as an election to 
hold the deed good. 

In a cage of a widow’s alienation which 
raised the discussion whether as against a 
reversioner it was voidable or void, Lord 
Davey in 34 Cal 329^ at p. 333 expressed 
the opinion of the Judicial Committee as 
follows : 

Her alienation is not therefore absolutely void, 
but it is prima facie voidable at the election of 
the reversionary heir. He may think fit to affirm 
it, or he may at his pleasure treat it as a nullity 
without the intervention of any Court, and he 
shows his election to do the latter by commencing 
an action to recover possession of the property. 

Whether the plaintiffs’ case be founded 
on ratihcation of affirmation, or election, 
however, in our opinion there must be a 
communication before the act becomes irre. 
vocable. If ratification be the term used, 
then S. 197, Contract Act, applies. It was 
■urged by counsel that there is nothing in 
'38 Mad 997^ to show that there need be 
communication to make ratification not 
merely effective but final; yet in that case 
at page 1008 there are the following sen¬ 
tences : 

Mr. Sesfaagiri Ayyar for the appellants contends 
that no communication of the ratification is 
necessary, and that any expression (written or 
oral) of a resolve to ratify a contract is absolutely 
irrevocable even though uncommunicated and 
though the ratifier may change his mind a 
moment later. This is a startling proposition and 
one in support of which no authority has been 
cited. 

In our opinion, as appears from S. 196, 
Contract Act, ratification, strictly speak, 
ing, is a part of the law of agency. The 
present facts will only bind if they amount 
to something which operates as an election 
or which constitutes a final and unalter- 
able decision to treat the contract as bind¬ 
ing which will preclude the party so acting 
from changing his mind and which will, 
in truth, amount to an estoppel. No man, 
contract apart, is bound finally to a choice 
whether to affirm or disaffirm or an expres- 
sion of opinion as to the binding nature of 
a contract unless (l) be has thereby in 
some way brought his decision to the know¬ 
ledge of the other side, or (2) his subse¬ 
quent actions show an approbation of the 
'contract the binding nature of which upon 
him is in question, as for example if he 
sells the subject-matter which only belongs 

2. Bijoy Qopal Mukerji v. Erishca Mahlshi DebI, 

(1907) 84 Cal 329=34 I A 87=17 M L J 154 

(P C). 

8. Rajagopalaoharyulu v. Secretary of State, 

(1914) 1 A I B Mad 174=22 I 0 107 = 38 

Mad 997. 
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to him on the basis that he has affirmed. 
Lord Blackburn in (1882) 7 A C 345* at 
pages 360 and 361—'cited with approval by 
Atkin J. (as he then was) in (1914) 2KB 
61® at p. 66—dealing with election, expres¬ 
ses the matter as follows; 

The principle, I take it. running through all the 
cases as to what is an election is this, that where 
a party in his own mind has thought that he 
would choose one of two remedies, even though 
he has written it down on a memorandum or has 
indicated it in some other way, that alone will 
not bind him ; but so soon as he has not only 
determined to follow one of his remedies but has 
communicated it to the other side in such a way 
as to lead the opposite party to believe that he has 
made that choice, be has completed his election 
and can go no further ; and whether he intended 
it or not. if he has done an unequivocal act—I 
mean an act which would be justifiable if be bad 
elected one way and would not be justifiable if he 
had elected the other way—the fact of his having 
done that unequivocal act to the knowledge of the 
persons concerned is an election. 

Here neither (l) nor (2) is present. It is 
quite possible for a man knowing that the 
manager of his family has incurred debts 
to take steps to conserve the family income 
with a view to the paying off of those 
debts without his approbating the contract. 
He may, for example, be the kind of man 
who whether bound in law or not con¬ 
siders such a debt a moral obligation which 
he wishes to discharge, or he may, taking 
notice of the fact of past debts, be desirous 
of preventing the incurring of future debts. 
We are accordingly of the opinion that 
defendants 2 and 3 are not bound as a 
consequence of Exs. 1 D-1 and 1 D.2. Nor 
do we think these operate to shift the 
burden of proof. 

That leaves outstanding the question 
whether this mortgage transaction was for 
legal necessity or the benefit of the estate. 
As was pointed out by the learned trial 
Judge, this is not the case of a mortgage 
by a father to pay off antecedent debts so 
as to fall within the second proposition 
laid down in 46 All 95.® It is a case of a 
loan by a brother, or rather step-brother. 
The learned Judge, in a careful judgment 
that has the great merit of considering 
both fact and law and restricting his obser. 
vations to matters that are important and 
relevant, has fully appreciated thi s vital 

4. Scarf v. Jardine. (1882) 7 A 0 345=51 L J Q B 

612=47 L T 258=30 W R 893. 

6. Codling v. John Mowlem and Co. Ltd., (1914) 

2 K B 61 = 83 L J K B 446 = (1914) W 0 

& I Rep 1. 

6. BrijNarain v. Mangal Prasad, (1924) 11 A I B 

P 0 60 = 77 I 0 6S9 =46 All 95 = 51 I A 

129 (P 0). 
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distinction and has also considered not 
merely whether there was necessity but 
also whether the transaction could be sup. 
ported on the ground that it was prudent. 
He stresses, and rightly, the broad fea¬ 
tures here present, a young man coming 
into a very considerable estate with a large 
income within a few years, becoming 
involved with money-lenders for expenses 
such as land revenue and seeds which 
obviously should be payable out of income. 
No adequate enquiry by the lender, a grea. 
ter and greater indebtedness as debt piles 
on debt with the culmination that though 
the estate brought in, according to the 
lender, Bs. 35,000 (of which Bs. 16,000 
only went in cultivation expenses) and 
although, according to the lender, the lands 
were worth two lakhs, the whole was 
mortgaged after a few years of this young 
man’s management to secure the suit debt 
of Bs. 33,000, a debt lent at a rate of inter, 
est of 1 per cent, per month with com¬ 
pound interest at Be. 1.4-0 per cent, per 
EQonth, with annual rests, on defaulted 
instalments, though the security, if his 
share alone was bound, was twice the 
amount advanced and, if the minors’shares 
were bound, six times the actual amount 
advanced. Ha observes: 

It has b«en shown that part of the mortgage 
debt has been spent in paying off arrears of land 
revenue. No doubt a loan incurred for payment 
ol a land revenue is to be called debt incurred for 
necessity bub in the present case a loan on that 
account is nobbing but an insignificant part of the 
whole. Buoh an amount could have been raised 
on the personal responsibility of Himmat Singh. 

This has been the most criticized part 
of the judgment. It was rightly urged that 
a mortgage and a sale transaction stand on 
a different footing. A sale is either wholly 
good or bad; a mortgage can be good in 
parts, or capable of being supported as to 
part and if it should appear that part of 
the consideration is for necessity, that part 
would be binding. It was accordingly said 
that if the payment of land revenue 
amounts to necessity, this mortgage is bind¬ 
ing to that extent. We are of the opinion 
however that what has to be shown is that 
the loan is for legal necessity, not that the 
money is wanted, or is stated to be wanted, 
and inquiries confirm that want, for a 
necessary purpose. The difference is impor. 
tant. The manager may have, to the know, 
ledge of the lender large available resources, 
he may have aotual cash at hand. Gan be 
still bind the estate if he borrows osten- 
•ibly to pay land revenue? Clearly not. 
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The purpose is necessity, but there is no 
necessity for the loan, where, as here, 
there are apparently large resources, a 
large income and an unencumbered estate (to 
begin with). The lender must show not 
merely a necessary purpose but a necessity 
for the loan. If, after reasonable inquiries, 
he, as a reasonable man, is satisfied of that 
necessity, that is sufficient; he is not con. 
cerned with a misapplication of the money 
lent, but it must be the necessity for the 
loan that he must satisfy himself about — 
were it otherwise, minors (whose power to 
claim partition is limited) would be at the 
mercy of spendthrifts who spent the family 
income on themselves and borrowed money 
for necessary family expenses. 

When however one comes to consider 
the case in detail, all difficulty disappears. 
Here we have a case of a father dying 
leaving a young son aged 16 and two other 
sons by another wife, the one aged two 
and the other posthumous. The deceased 
left a money-lending business worth Rupees 
64,000, 1100 khundies of grain, 16 or 17 
villages and no debts. Three years later 
Es. 500 is being borrowed (Ex. P.32) in cash 
for a purpose not stated. Five years later, 
31.6.16 tolas of gold are being pledged 
for some hundreds of rupees — Bs. 700 is 
said to have been borrowed later to pay 
this off. By 1916 (eight years after the 
father’s death) money is being borrowed to 
pay trifling matters (for such an estate) as 
Bs. 461-9-0 for land revenue and Rupees 
177-7-6 for purchase of grain; as the 
learned trial Judge finds, no proper inquiry 
was made by the lender, though the cir¬ 
cumstances would certainly raise in any 
mind a curiosity as to why such expenses 
could not be paid out of revenue, future if 
not past. Instead, this lender stated he 
was astonished—and appears to have left 
it at that. The suit bond for Bs. 33,000 is 
stated to be entered into in order to pay 
three debts, Bs. 20,000 to Bbikamohand 
Laxmichand, Bs. 10,000 to the Co-opera. 
tive Bank, Wardha, Bs. 3000 to Bamchan. 
dra Narayan Sonar. The first item was due 
under Ex. F.2 which was a mortgage for 
Bs. 10,000 at a high rate of interest (Rupee 
1-2.0, in default Bupees 2 per month 
compound, with annual rests). This was 
stat^ to be borrowed for Bs. 1463-11-0 
land revenue, Bs. 2239-5-0 to pay off a 
mortgage bond due to Co-operative Bank, 
Bupees 6297 cash. 

Obviously the cash item cannot be sup¬ 
ported. The Bs. 2239-5.0 is said to be (in 
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the mortgage bond Ex. P.50) “for pay¬ 
ment of land revenue and improvement of 
fields. ” Actually the money was paid in 
cash and there is nothing to show that it 
was wanted for land revenue, or that 
inquiry was made. It obviously fails. That 
leaves for later consideration the remaining 
item of Rs. 1463-11-0. The second item, 
Es. 10,000 due to the Co-operative Bank, is 
the consequence of borrowing from that 
Bank in 1921 Rs. 8767 which, in turn, is 
alleged to have been required for (l) weed, 
ing and (2) paying Sambu. Sambu had sold 
property to the family in 1914 for Es. 4500, 
received as to Rs. 500 in cash and Rs. 4000 
by a mortgage bond. That bond was payable 
on 12th July 1915 and would have been 
time.barred in 1918. The 1921 loan was 
not therefore required to pay this, and 
there is nothing else shown to support it; 
nor is it shown how the money was in 
fact applied or how much was required for 
“weeding.” As for the Rs. 3000 item, it 
is apparent from the evidence of P. W. 3 
that there was no necessity and no inquiries. 
It remains to consider the Rs. 1463-11-0. 
It will be remembered that the Rs. 2239-5.0 
loan, part of the Rs. 10,000 loan, was in 
turn stated to be borrowed for land reve¬ 
nue. The lender was called as a witness. 
This is his account of how that purpose of 

the loan came to be stated : 

I was told by Himmatsingb that monoy was 
required to pay land revenue and so it was so 
mentioned. 

Later he said : 

I believed in what Himmat Singh said about bis 
-needs and made the payments. I made no further 
inquiry on the point. 

That representation having proved so 
successful on that occasion, this spend, 
thrift seems to have repeated it on the 
occasion of the Rs. 10,000 loan. No inquiry 
seems to have been made and we are not 
satisfied that there was in fact any neces¬ 
sity to borrow for this purpose. The appeal 
accordingly fails and is dismissed with 
costs. 

d.S./r.k. Appeal dismissed. 
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Pollock J. 

Ganpairao Sakharamji Patil — 

Appellant. 

V. 

Motilal Hiralal Pardeshi Teli — 

Respondent. 

Second Appeal No. 468 of 1937, Decided 
•on 22Dd September 1937. 


A. I. R. 

Landlord and Tenant — Rights of tenant — 
Land in growing town obtained by tenant to 
build residential bouse — Presumption is that 
land was acquired with right of transfer. 

Where a man obtains land io order to build a 
residential house in a growing town, the ordinary 
presumption would be that the land was acquired 
with a right of transfer and if the landlord con¬ 
tends that the tenant bad no right to transfer the 
building which be had built and which be was 
occupying, it is for him to show that under the 
terms of the license the right of the tenant was 
limited and it was expressly agreed that he was 
incompetent to make a transfer ; .4 I R 193i All 
336, Foil.; AIR 1931 Mad 216, Disting. 

[P 480 C 2] 

V. V. Kelkar — for Appellant. 

Judgment. — It is obvious and it is 
admitted that Mallanna was placed in 
possession of the site in dispute by the 
plaintiff in order that he might erect a 
residential house thereon. The rights of 
the parties depend entirely on the terms 
of the original contract. The site in dis. 
pute is not technically a part of the abadi, 
but it is actually a part of Wardba town. 
Where a man obtains land in order to 
build a residential house in a growing 
town, the ordinary presumption would be, 
in my opinion, that the land was acquired 
with a right of transfer, and I entirely 
agree with the decision in A I R 1934 All 
336* that if the landlord contends that the 
tenant had no right to transfer the build¬ 
ing which ho had built and which he was 
occupying, it is for him to show that under 
the terms of the license the right of the 
tenant was limited and it was expressly 
agreed that he would be incompetent to 
make a transfer. The decision in 54 Mad 
554® is clearly distinguishable on the facts. 
The first Court relied on a case which it 
cited as I L R 1 Luck 238 * The name was 
not given, and as the reference has been 
incorrectly given, I have been unable to 
trace the case: nor was the learned coun¬ 
sel, who appeared for the appellant in this 
Court and relied on the case, able to tell 
mo where it could be found. In my opi¬ 
nion the case was correctly decided by the 
lower Appellate Court and the appeal is 
dismissed without notice to the respondent. 

r.m./r.K. Ap peal dismissed. 

1. Ram Bharose v. Bishnath Prasad, (1^34) 31 

A I R All 336=153 I 0 692=1934 A L J 72^ 

2. Ohinnan v. Ranjithammal, (1931) 18 ^ ^ ® 

Mad 216 = 1811 0 175 = 64 Mad 654 — bU 
M L J 709. ^ 

• (The correct reference appears to be 1 Luos ua 
238: Ram Bharosay v. Qamar ZamaniB^^* 
(1927) 14 A I R Oudh 314 = 103 I 0 681—1 
Look Oas 238—Ed.] 
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Nitogi J. 

Motilal Shioji Ram — Defendant — 

Applicant. 

V. 

Shambhoolal Ganpatlal — 

Opposite Party. 
Civil Revn. No. 483 of 1937, Decided 
on 20tb January 1938, from order of Addl. 
Dist. Judge, Bhandara, D/- 6th July 1937. 

(a) Court-fees Act (1870), S. 12—Only deci¬ 
sion as to valuation is final under S. 12—Deci¬ 
sion on dispute as to class in which suit falls is 
not final. 

Section 12 only makes a decision final as to any 
question which relates to valuation for the pur¬ 
pose of determining the amount of any fee, that is 
to say, that Section applies to a case where the 
contestants are agreed as to the particular Section 
of the Court-fees Act which is applicable to it, but 
dispute the valuation of the property. It docs not 
apply where there is a dispute as to the class in 
which the suit falls. If there is a doubt as to 
what Section would apply to the suit as framed 
hy the plaintiff and relief formulated, then it 
raises a question of principle, the jurisdiction to 
determine which is not impaired by B. 12 : d Z 
192.5 Nag 435 ; 23 Bom 486 ; 17 C W N 503 and 
16 C L J 375, Bel. on. [P 481 C 2 ; P 482 0 1] 

sjt (b) Court-feet Act (1870), S. 7, Cl. (v) 
(e) and Sch. 2 Art. 17 (6)—Suit for recovery 
of potteition of temple for managing it and 
conducting worthtp—Art. 17 (6) applies —It it 
immaterial whether temple it public or private. 

A temple which is devoted absolutely to reli¬ 
gious purposes, even if it is regarded as a'bouse, has 
no market value within the terms of 8. 7, Cl. (v) 
{e) and a suit for recovery of possession of it for 
the purpose of managing it and conducting its 
■worship falls under Article 17 (6) of 8cb. 2. And it 
makes no difference as to the marketability of the 
temple whether it is private or public. The temple, 
80 long as it stands as a temple dedicated to a 
deity installed In it, remains ae a property of the 
deity and oonsequently whether it is private In 
the sense that it is meant mainly or exclusively 
for the worship of the persons who founded it does 
not make it any more marketable than it Is when 
the public at large ace allowed to enter and wor- 
ship there. In either case the property belongs 
primarily to the deity and therefore It must fail 
within the category o! res extra commereium : 
AIR 1924 Mad 19, Applied : A I R 1929 Rang 
134 d 372 and AIR 1932 All 593, Rel. on. 

[P 482 G 1. 2] 

A. R. Kulkarni and N. K. Banerji — 

for Applicant. 

R. N. Padhye — for Opposite Party. 

0pd6ri“Thia is a defendant’s applica¬ 
tion in revision against an order passed in 
Miscellaneous Appeal No. 8 of 1936 by the 
Additional District Judge, Bhandara, on 
€tb July 1937. It involves a question as 
to the court-fees leviable on the relief 
clainaed in the plaint. The Court of first 
instanoe was of opinion that the oourt.feee 
1988 N/61 & 62 
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were leviable on the ad valorem basis on 
the value of the property in dispute of 
which the plaintiff sought possession, 
whereas the lower Appellate Court took a 
contrary view and held that the nature of 
the property was such as was incapable of 
valuation and that the court.fees were pay. 
able in accordance with Sch. 2, Art. 17 (6), 
Court.fees Act. The plaintiff claims to be 
a member of a joint family of which the 
defendant is also a member. He avers in 
the plaint that the property in dispute 
which is a temple was the joint property 
of the parties and that on 8th November 
1929 there was an agreement between them 
whereby it was settled that each party 
was to manage the temple in annual rota- 
tion and appropriate the offerings made to 
the deity. The plaintiff therefore prayed 
for the reliefs that the possession of the 
temple including its premises and the mate- 
rials of worship should be delivered to him 
for one year for the purpose of conducting 
the worship there and appropriating the 
offerings and generally to manage it. It is 
unnecessary to reiterate the other reliefs as 
there is no dispute regarding them. The 
defendant pleaded that the market value 
of the temple was Hs. 10,000 and that the 
plaintiff should be called upon to pay court- 
fees on that amount which, according to 
him, was also the value for the purposes of 
jurisdiction. The Court of first instance, as 
already mentioned, upheld this plea, and 
being of opinion that the market value of 
the temple was Rupees 8000 which was 
beyond its jurisdiction returned the plaint 
for presentation to the proper Court. The 
plaintiff went up in appeal with the result 
already mentioned. 

It is vigorously argued on behalf of the 
applicant here that no appeal lay to the 
lower Appellate Court in view of the terms 
of S. 12, Court.fees Act. The appeal was 
filed under 0. 43, Rule 1 (a), on the ground 
that the plaint was returned for presenta- 
tion to proper Court. The plaintiff had 
therefore apart from any bar arising from 
S. 12, Court-fees Act, as contended here, 
right to go up in appeal. Therefore the 
question would be whether in that appeal 
it was not open to the lower Appellate 
Court to consider the question as to the 
court-fees payable on the plaint. In my. 
opinion the lower Appellate Court was^ 
quite competent to deal with the matter as^ 
to the court-fees, because S. 12 only makes 
a decision final as to any question whiob| 
relates to valuation for the purpose of| 
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'determiniDg the amount of any fee, that ia 
ito say, that Section applies to a case where 
^the contestants are agreed aa to the parti¬ 
cular Section of the Court-fees Act which 
is applicable to it, but dispute the valua- 
Ition of the property. It does not apply 
where there is a dispute as to the class in 
'which the suit falls. If there is a doubt aa 
ito what Section would apply to the suit as 
'framed by the plaintiff and relief formu- 
'lated, then it raises a question of principle, 
the jurisdiction to determine which is not 
limpaired by Sec. 12, Court-fees Act: see 
AIR 1925 Nag 435.^ 23 Bom 486,^ 17 
C W N 503^ and 16 C L J 375.'* I there, 
fore hold that the lower Appellate Court 
had jurisdiction to decide the issue relating 
to court, fees. Undoubtedly it had power 
to decide the question of jurisdiction. 

The next question is whether the temple 
of which possession is sought by the plain, 
tiff is capable of being valued. In 46 Mad 
782® it was held that a temple w’hich is 
devoted absolutely to religious purposes, 
even if it is regarded as a house, has no 
market value within the terms of S. 7, 
Cl, (iv) (e), and that a suit for recovery of 
possession of it by a person claiming as a 
trustee against another also claiming as a 
trustee falls under Art. 17 (6), Sch. 2 of 
the same Act. The principle applied to this 
case was that there is no market for a 
public temple and therefore it can have no 
market value. The same view was taken 
in 7 Rang 245® and A I R 1932 All 593.^ 
.It is further contended that the temple in 
Idispute is not a public but a private temple. 

II do not see what difference it makes to 
the marketability of the temple whether it 
is private or public. The temple, so long 
as it stands as a temple dedicated to a 
'deity installed in it, remains as a property 
of the deity and consequently where it is 
private in the sense that it is meant mainly 
lor exclusively for the worship of the per- 
.'sons who founded it does not make it any 

1. Govind v. Vithabai, (1925) 12 A I R Nag 436 

=87 IC 911. 

2. Dada v. Nageeh, (1899) 23 Bom 486. 

3. Peari Sha v. ButJamal Marwari, (1913) 17 

OWN 603=16 I C 676=16 C L J 371. 

4. Sundar Mai Marwari v. Murray, (1913) 16 
C L J 376=16 I C 963. 

5. Bajagopala Naidu t. Ramasubramania Ayyar, 
(1924) HAIR Mad 19=74 I 0 198=46 Mad 
782=46 M L J 274 (P B). 

6 . U Pyinnya v, U Dipa, (1929) 16 A 1 R Bang 

134 & 372=118 I C 609=7 Rang 245 (P B). 

7. Parsottamanand v. Mayanand, (1932) 19 A IR 

All 698=142 I C 261=64 All 669=1932 
A L J 777. 


more marketable than it is when the 
public at large are allowed to enter and 
worship there. In either case the property 
belongs primarily to the deity and there, 
fore it must fall within the category of res 
extra commercium. It is pointed out that 
the plaintiff in 46 Mad 782® claimed as a 
trustee but in this suit he claims as an 
owner. I do not find anywhere in the 
plaint or in the pleadings that the plaintiff 
sets up his ownership as such. He is only 
trying to assert his right to manage the 
temple and to conduct worship of the 
deity and appropriate the offerings for a 
period of 12 months. The question of 
ownership does not enter into the picture 
at all. The nature of the right which is 
claimed by him is that of a manager, a 
shebait or an archaka and not that of an 
owner. It is therefore clear that the pre. 
sent case falls within the ambit of 46 Mad 
782.® 

On this view the court.fees are payable 
according to Sch. 2, Art. 17(6). The plain, 
tiff has already paid Rs. 15 which is quite 
sufficient to cover the claim made by him. 
The application is dismissed with costs. 
Pleader’s fees Rs. 16. 

K.s./r.k. Application dismissed. 
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Stone C. J. and Niyogi J. 

Ganpalrao Madhorao Potdar and others 

— Applicants. 

V. 

Ishwarsingh Gangaramsingh and 
another — Non-applicants. 

Misc, Case No. 7 of 1937, Decided on 
26th November 1937, for leave to appeal to 
His Majesty in Council, against Judgment 
and decree of Stone C. J. and Niyogi J. 
reported in A I B 1938 Nag 476. 

^ (a) Hindu Law — Joint family — Loan by 
mortgage not for benefit of family incurred by 
Manager Agreement among brothers admit¬ 
ting such debt but agreement not communi¬ 
cated to mortgagee—Mortgage held notratified 
by other brothers. 

A manager o{ a joint Hindu family raised a 
loan by way of mortgage which was not for the 
benefit of the family. In a subsequent agreement 
among the brothers this debt was adniitt6d by 
them but the agreement was not communioated 
to the mortgagee : 

Held that the agreement did not amount to 
ratification oi the mortgage debt by the other 
brothers : A I B 1914 Mad 174, Expl.; ( 1888 ) 7 
A C 845 and (1914) 2 K B 61, Bef. 483 0 33 
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(bl Hindu Law—Alienation—Legal necessity 
—Property yielding decent income—Loan for 
small amount for paying off arrears of land 
revenue raised by alienation — Alienation held 
not for benefit of family. 

lb is impossible to give a precise definition of 
the expression “benefit of the estate” applicable to 
all cases. Whether or not a particular transaction 
is beneficial will depend on the particular circum« 
stances of each case. The purpose of a loan may 
be necessary; yet the debt may not be necessary if 
the property was yielding decent income ; the 
alienation would be much less neces.sary if the 
amount is so small that it could have been raised 
on personal security. Hence where family property 
which yields sufficient income is alienated foe 
paying of! arrears of land revenue, the alienation 
cannot be said to bo for the benefit of the family : 
6M I A 393 (P G), Expl; AIR 1917 P C 33, 
Rel. on. [P 484 C 2] 

(c) Civil P. C. (1908), S. 110 — Legal prin¬ 
ciple well defined — Misapplication of it does 
not raise substantial question of law. 

Whore the legal principles such as were applied 
in the case are well defined, a misapplication of 
such principles does not raise any substantial 
question of law •. A I li 1928 All 61 and AIR 
1931 Lah 763. Rel. on. [P 484 C 2; P 485 C 1] 

M. R. Bobde — for Apidicants. 

T. L. Sheode — for Non-apjjlicants, 

Order.—This is an application for a 
certificate of leave to appeal to His Majesty 
in Council from the judgment in First 
Appeal No. 112 of 1933,* whereby the ori¬ 
ginal Court's decree was affirmed. To 
appreciate the points now raised it will bo 
useful to recite the salient facts. The suit 
was instituted to recover Rs. 64,000 due 
on a mortgage deed which had been exe¬ 
cuted on 2nd July 1922 by Himmat Singh 
(husband of defendant 1) for himself and 
as representing his half brothers, Ishwar 
Singh and Lai Singh, then minors. Their 
father died about the year 1918 leaving 
behind considerable property consisting 
of money lending business to the extent of 
Rs. 64,000, 1100 khandis of grain, 16 vil¬ 
lages bub no debts. At bis death Himmat 
Singh was aged 16, Ishwar Singh 2 and 
Lai Singh was in gramio matris. Soon 
after, Himmat Singh commenced borrowing 
loans which eventually culminated in heavy 
incumbrances on the family property. The 
suit bond for Rs. 33,000 was executed for 
the purpose of satisfying old debts which 
had been partly borrowed for payment of 
land revenue. By 1928 the financial con¬ 
dition of the brothers became critical and 
they, in order to save their estate, entered 
into an arrangement among themselves to 
ensure proper management of it and liqui- 
date their debts. Under that arrangement 
the entire property was to be managed by 


an outsider without the interference of any 
of the brothers. The document which 
embodied this arrangement contained the 
following recitals: "Wo are indebted to him 
(i. e. the plaintiff) and Ghatate and others. 
It is necessary for us to repay their debts”. 
That document was executed on 4th July 
1928. It was followed by a letter written 
by Ishwar Singh to his brother Himmat 
Singh on 17bh July 1928. That letter con¬ 
tained the following recitals : "We owe 
moneys to Dewaji Sonar (the plaintiff) and 
others. We all admit the said debts.” 

The plaintiffs were unable to prove that 
the debts borrowed by Himmat Singh 
were justified by legal necessity, but they 
raised two contentions, (1) that the agree¬ 
ment dated 4th July 1928 entered into by 
the brothers inter se and the letter dated 
17th July 1928 amounted to ratification or 
aflirmation of the plaintiffs’ mortgage, and 
(2) that some amount which Himmat 
Singh had borrowed to pay off arrears of 
land revenue was payable by his brothers 
as the payment of the land revenue avert, 
ed sale of the villages; in other words that 
the sum was borrowed for the benefit of 
the family. The trial Court overruled these 
contentions. On appeal both these points 
were unsuccessfully pressed in this Court. 
Now, in this proceeding it is urged that 
the aforesaid contentions involve a sub- 
stantial question of law. We are unable to 
assent to these contentions for the reasons 
which follow. 

It is common ground that the agreement 
which the brothers concluded among them, 
selves was not communicated to the morb. 
gagoes. We hold on examination of the 
authorities bearing on the subject, that 
there can be no ratification of a contract 
unless it is communicated to the other side 
or that subsequent actions show an appro¬ 
bation of the contract. It is argued that 
the correctness of the law so enunciated is 
not beyond controversy and that there may 
reasonably be room for difference of opi- 
nion. The opinion expressed by Sadashiva 
Ayyar J. in 38 Mad 997^ is referred to by 
way of an illustration. This case was con¬ 
sidered by us and we were of opinion that 
Sadashiva Ayyar J. did nob differ in prin- 
oiple as is evident from the learned Judge's 
observations at page 1025, viz.: 

The engagement ol the Government has to be 
gathered, not from formalcommnnioatlonspassing 

1. Bajagopslacharynla v. Saoretary of State, 
(1914) 1 A I R Uad 174^22 10 107^38 Mad 
997. 


Reported In (1986) 26 A I R Hag «T6. 
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in large numbers between the Governor-in.Council 
and each of the landholders, inamdars and ryots 
but from formal declarations of Government acted 
upon by Government Officers, from the conduct of 
parties evidently based on such declaration and 
from the implied acceptances of such conducts on 
both sides .... Ratification by a long course of 
conduct is not less effective than a ratification by 
a formal declaration. 

The question whether or nob a commu- 
nication of ratification is necessary does nob 
appear to have been considered by Sada- 
shiva Ayyar J., but was considered by 
Ayling J. in the light of Ss. 196-250, Con¬ 
tract Act. His opinion has been already 
referred to in our judgment and that opi¬ 
nion is in consonance with the dicta of 
Lord Blackburn in (1882) VAC 345^ at 
pp. 360 and 361 and Atkin J. (as be then 
was) in (1914) 2KB 61^ at p. 66. It is 
however contended that the considerations 
which apply to ratification of acts of agents 
cannot be imported into Hindu law. This 
is a fresh argument since at the bearing of 
the appeal the appellants’ learned counsel 
himself relied on Katier’s Law of Agency, 
pages 287-288. There is no sound reason 
why, when the appellant asks this Court 
to make the manager’s contract binding 
on other coparceners, the principles of 
contract cannot enter into consideration. 
Moreover, even confining the case to Hindu 
law alone, it cannot be denied that an 
affirmation of the manager’s act of borrow, 
ing loan or alienating family property is a 
solemn juristic act. That presupposes deli, 
beration. Their Lordships of the Privy 
Council while dealing with the nature of 
reversioner’s alleged consent to widow's 
alienation made important observations 
which are pertinent to the point under 
consideration. They are as follows : 

Their Lordships think that when a ‘stringent 
equity,’ to use Lord Hobhouse's expression in the 
course of the argument in 23 I A at p. 4, arising 
out of an alleged consent by the reversioners, is 
sought to be enforced against them, such consent 
must be established by positive evidence that upon 
an intelligent understanding of the nature of the 
dealings they concurred in binding their interest 
and that such consent should not be inferred from 
ambiguous acts or be supported by dubious oral 
testimony such as appears to have been relied upon 
in this case. 


2. Benjamin Scarf v. Jardine,(1882) 7 A 0 346= 

61 L J Q B 612=47 L T 258=30 W R 893. 

3. Codling v. John Mowlem & Co. Ltd., (1914) 

2KB 61=83 L J K B 446=108 L T 1038= 
29 T L R 619=6 B W 0 0 767. 

4. Jiwan Singh v. Misrilal, (1896) 16 All 146= 

23 I A 1=6 Bar 676 (P 0). 


In 42 Cal STfi®* at p. 886 there was no 
evidence in the case to show that the so. 
called affirmation was the outcome of the 
intelligent understanding of the nature of 
the manager's dealings and the contention 
now raised is devoid of any force. The next 
question is whether the transfer of family 
property to secure a loan incurred to pay 
off arrears of land revenue was for the 
benefit of the family. To say that the loan 
averted the sale of the villages is but to 
present a superficial aspect of the case. As 
their Lordships of the Privy Council ob. 
served in 40 Mad 709® at p. 718 it is[ 
impossible to give a precise definition of 
the expression "benefit of the estate” ap. 
plicable to all cases. It must consequently 
follow that whether or not a particular 
transaction is beneficial will depend on the 
particular circumstances of each case. On' 
an exhaustive consideration of the material 
facts bearing on the issue, we find that the 
alienation of family property was not bene¬ 
ficial to the family. The purpose of a loan' 
may be necessary; yet the debt may not 
be necessary if the property was yield, 
ing, as in this case, decent income; the 
alienation would be much less necessary if 
the amount is so small that it could, as in 
this case, have been raised on personal! 
security. Our attention is invited to the 
classical dictum of their Lordships of the 
Privy Council in 6 M I A 393^ at p. 423 
and^ it is urged that a creditor or an alienee 
is not affected by the precedent mis¬ 
management of the estate.” True, but that 
is so where, to use their Lordships’ expres¬ 
sion, the charge is one that a prudent 
owner would make in order to benefit the 
estate. It is only in such a case that "a 
bona fide lender is not affected by the 
precedent mismanagement of the estate.” 

It will not do to overlook the vital qualifi¬ 
cation introduced by the words "a prudent 
owner” and "a bona fide lender.” On these 
essential points the findings are wholly 
against the transferees. 

We are of opinion that this case does not 
raise any substantial question of law. The 
legal principles such as were applied in the 
case are well defined, about the correctness 

6 . Hari Eisan Bhagat v. Kasfaiprasad Singb, 
(1914) 1 A I R P C 90=27 I 0 674=42 Oal 
876=42 I A 64 (P 0). 

6 . Palaniappa Chetfcy v. Devasikamony Pandara 

Sannadhi. (1917) 4 A I R P C 88=39 I C 722 
=40 Mad 709=44 I A 147 (P 0). 

7. Hunooman Fersaud Panday v. Mt. Babooee 

Mnnraj Eonnweree, (1864-67) 6 M I A 393= 

18 W R 81=2 Bather 29=1 Sar 652 (F C). 
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'of which there can be no reasonable diver¬ 
gence of opinion. The case does not involve 
|any such point of law as would call for 
ifresh definition or enunciation. Granting 
for the nonce that the well.recognized 
principles of law were misapplied, such 
misapplication does not raise any substan¬ 
tial question of law : vide 50 All 208® and 
13 Lah 251.® The application is dismissed 
with costs. Counsel’s fees Bs. 50. 

K.S./r.K. Application dismissed. 

8. Mathura Kurmi v. Jagdeo Singh, (1928) 15 

A I R All 61=107 I 0 33=50 All 208=25 
A L J 970. 

9. Mt. Umrao Bibi v. Ramkishen, (1931)18 AIR 

Lah 763=134 I C 790=13 Lah 251=32 PLR 
599. 


A. I. R, 4938 Nagpur 485 

Stone C. J. and Vivian Bose J. 

Commissioner of Income-tax, U. P. and 
C. P., Lucknow —Applicant. 

v. 

Achhrulal Munnalal — Opposite Party. 

Misc. Judicial Case No. 57 of 1935, 
Decided on 22nd March 1938. 

(a) Income-tax Act (1922), S. 66—Question 
as framed defective ~ High Court should 
re*frame it. 

Where the question as framed is defective and 
the Income-tax Commissioner has felt a difQcultj 
In stating a case and has asked the High Court to 
Ee.fratne the question, the High Court should 
re-frame it if it is necessary to do so : AIR 1925 
Mad 1242, Bel. on. [P 486 0 1] 

(b) Income-tax Act (1922), S. 13 — Regular 
mode of accounting may not be one regularly 
employed. 

A mode of accounting might be perfectly regular 
in the sense that It follows one of the standard 
methods and yet not bo the one regularly employed 
by the assessee, and that is what one has to 
see under B. 18 : A 7 R 1930 P 0 66 and AIR 
1938 PCI, Bel. on. [P 486 C 1] 

(c) Income-tax Act (1922), S. 13 — Method 
of accounting regularly employed — Method 
being such that income or proftts not dedu- 
ciblefrom it—Income-tax Ofbeer roust proceed 
under latter half of Proviso to S. 13 — He 
cannot proceed under S. 23 (3) as that Section 
dees not deal with computation of income. 

Where the assessee has adopted in a year the 
method of aocountlng which he had used in the 
two previous years, that it enough to attract the 
provisions of B. 18. and it is Inoumbent on the 
Income-tax Officer next to determine whether the 
income, profits and gains for purposes of Seo. 10 
oonld be properly deduced from these accounts. 
Where the closing stock it undervalued, that is 
not possible and so It becomes the duty of the 
Income-tax Officer to proceed under the Utter Iwlf 
of the ProvUo to Bao. 18 : A J R 1988 PCI, 
Rsl. on. tP 466 0 S] 


He cannot proceed under Sec. 23 (3) because 
S. 23 deals with matter of assessment and not 
with the “computation of the income, profits and 
gains for the purposes of Bs. 10, 11 and 12.” It 
deals with the ‘return’ and not primarily with 
the accounts. [P 486 C 2] 

(d) Income-tax Act (1922), S. 13, Proviso — 
Judgment under, must be properly exercised— 
Flat rate is not always proper when true 
income can be ascertained without much 
trouble. 

The judgment of the Income-tax Officer under 
the Proviso must be properly exercised. It is 
misleading to describe this duty of the Income- 
tax Officer as a discretionary power. The applica¬ 
tion of a fiat rate is not always proper when a 
truer state of the income can be ascertained with¬ 
out much trouble : A I R 1938 PCI, Bel. on. 

tP 487 C 1] 

(e) Income-tax Act (1922), S. 13 — Transac¬ 
tions in silver and gold—Accounts In respect of 
silver though defective accepted — There is no 
obligation to accept those in respect of gold as 
well. 

An assessee dealt in the transactions of gold 
and silver. The Income-tax Officer accepted the 
accounts in respect of silver even though they 
contained some defects ; 

Held that the Income-tax Officer was not bound 
to accept those relating to gold as well. 

[P 487 C 1} 

D. N. Chaudhari — for Applicant. 

A. V. Wazalwar — for Opposite Party. 

Order. — On 19th September 1934, 
Niyogi, Additional Judicial Commissioner, 
as be then was, directed the Commissioner 
of Income-tax to state a case and refer the 
following question under S. 66 (3), Income- 
tax Act: 

Whether regard being had to the regular method 
of accounting followed by the assessee in respect 
of transactions relating to gold and silver, it 
was open bo the Commissioner of Income-tax to 
assess under the Proviso to S. 13, Income-tax Act. 

In our opinion, the only answer possible 
to this question in the form in which it is 

couched is ‘y^s’. Section 13 states that 
income, profits and gains shall be computed for 
the purposes of 8s. 10, 11 and 12 in accordance 
with the method of accounting regularly emplo¬ 
yed by the assessee. 

The question as posed assumes that 
there was a regular method of accounting. 
If that is so, then clearly the assessment 
can and must be under this Section. But 
that does not reflect the dispute between 
the parties, nor indeed is the question dis- 
cussed in the body of the order. If the 
considerations with which Niyogi A. J. C. 
was dealing are correct, then the assess, 
ment mnst be taken to have been not 
under Sec. 13 bat under the Proviso to it, 
and the question will then be not whether 
there wEts a regolar mode of accounting 
but whether, in the opinion of the Income. 
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or other absorbed in the undervaluation of the 
closing stock. 


tax Officer, it was possible .to deduce the 
income, profits and gains properly from the 
method of accounting actually employed ; 
nor would that end the matter, for, if in 
the opinion of the Income-tax Officer, that 
was not possible, then the further question 
would have arisen, namely whether his 
opinion was final. The Income-tax Com¬ 
missioner has felt a like difficulty in stat. 
ing a case and has asked us to re-frame the 
I'question. We agree that it will be neces. 
,sary to do so. The Madras High Court 
acted similarly in 48 Mad 836^ at p. 839. 

As regards the underlying assumption in 
the question proposed, namely that there 
is regular mode of accounting” in this 
.case, that again is not what S. 13 deals 
with. A mode of accounting might be 
perfectly regular in the sense that it fol. 
lows one of the standard methods and yet 
nob be the one regularly employed by the 
assessee, and that is that we have to see 
under S. 13 : see 54 Bom 213^ and A I B 
1938 P G 1.^ This is a matter which 
Niyogi A. J. C. has not considered and as 
the Commissioner of Income-tax questions 
it, we must examine it now. 

The Income-tax Commissioner's state, 
ment discloses that the assessee produced 
DO accounts before 1930-31 but produced 
accounts for the first time in that year. 
They were not accepted because there were 
certain defects in them, bub it is clear 
from the description given that they were 
cnade up according to the mercantile 
system. Accounts were again produced in 
1931-32 and, according to the Commis. 
sioner, again there were not enough details 
to enable the authorities to check the 
accuracy of the closing stock. 1932-33 is 
the year in dispute. The only defect so 
far as the present reference is concerned 
is the undervaluation (according to the 
defendant) of the closing stock. The Com. 
missioner’s order dated 7th August 1933 
describes the position in these words; 

The whole question is whether or nob the clos¬ 
ing stock is properly valued and whether the 
income made by the business in gold is somehow 

1. Commissioner of Income-tax v. Chcngalvaraya 

Ohetti, (1925) 12 A I R Mad 1242 = 91 I 0 
137=:48 Mad 836=49 M L J 425. 

2. Commissioner of Income-tax v. Ahmedabad 

New Cotton Mills Co. Ltd., (1930) 17 A I R 
P C 56=1211 C 543=64 Bom 213 = 57 i a 
21 (P C). 

3. Commissioner of Income-tax v. Saraogpur 

Cotton Manufacturing Co. Ltd., (1938) 25 
AIRPOl=172IO 1=1 L R (1938) Bom 
289=32 SLR 226=68 I A 1 (P 0). 


On these facts it is clear that the asses¬ 
ses adopted in the year 1932.33 the 
method of accounting which he had used 
in the two previous years and that, in our! 
opinion, is enough to attract the provisions, 
of S. 13. That being so, it was incumbent 
on the Income-tax Officer next to deter¬ 
mine whether the income, profits and gains 
for purposes of Sec. 10 could be properlyj 
deduced from those accounts. In ourl 
opinion if the closing stock was under¬ 
valued, as the Commissioner states it was. 
then that was not possible and so it 
became the duty of the Income-tax Officer 
to proceed under the latter half of the 
Proviso to S. 13. The position is exactly 
the same as the one in A I R 1938 PCI* 
at p. 3. But the Commissioner states that 
this was not what the Income-tax Officer 
did. Ho says the assessment was made 
under S. 23 (3) and not under the Proviso 
to S. 13. If that is so, then the Income- 
tax Officer or the Assistant Commissioner 
on appeal have not proceeded according to 
law. They have nob applied their minds 
to the only provision under which they 
had power to proceed and the Income-tax 
Officer will now have to do so : see AIR 

1938 PC l*at page 3. 

Section 23 deals with matters of assess, 
ment and not with the "computation of 
the income, profits and gains for the pur¬ 
poses of Ss. 10, 11 and 12”. It deals with 
the return” and not primarily with the 
accounts. Under S. 22 (l), the return has 
to be in a prescribed form and this form 
provides separately for the heads of assess, 
able income detailed in Sec. 6. Three of 
them, namely business, professional earn, 
ings and other sources are covered by 
Ss. 10, 11 and 12. If the return is " cor¬ 
rect and comi)lete” then the Income-tax 
Officer has to assess the total income of 
the assessee” and determine the sum pay¬ 
able by him "on the basis of such return.” 

He is bound to do this and has no option 
to do anything else. Since the Commis¬ 
sioner of Income-tax is clear that the 
Income-tax Officer has not acted under the 
Proviso to S. 13, it will now be for him to 
proceed to the proper discharge of his duty 
under that provision of law. It is in the 
circumstances unnecessary for us to decide 
whether we could have interfered if he bad 
acted under the Proviso and had still applied 
a fiat rate, but we would draw attention to 
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the remarks of their Lordships of the Privy 
Council in A I R 1938 P C 1* at p. 3 : 

The judgment of the Income-tax Officer under 
the Proviso must be properly exercised. It is mis- 
leading to describe this duty of the Income-tax 
Officer as a discretionary power. 

We would also refer to the cases which 
state that the application of a flat rate is 
not always proper when a truer state of 
the income can be ascertained without 
much trouble. It will be for the Income- 
tax Officer to consider whether it would 
not be fairer and more proper to apply the 
rate obtaining at the relevant date for the 
best quality of gold to the quantity given 
in the accounts rather than to resort arbit¬ 
rarily to a flat rate. As regards the argu- 
ment of the assessee that the Income-tax 
Officer having accepted the accounts in 
respect of the transactions in silver, though 
they contained some defects, he was there¬ 
fore bound to accept those relating to the 
gold as well, we need only say that, in our 
opinion, there is no such obligation. The 
costs of this reference will be paid by the 
applicant, the Commissioner of Income-tax. 

D.S./r.K. Order accordingly. 

A. I. R. 1938 Nagpur 487 

Grille C. J. 

Vithoo Baghoji Bari — Accused 

Applicant. 

7 , 

Emperor. 

Criminal Revn. No. 175 of 1938, Decided 
on 11th July 1938, from order of Sessions 
Judge, Amraoti, D/, 2l8t April 1938. 

(») Critninal P. C. (1898), S». 537 (a), 195 
— Irregularity in complaint made by one Court 
to another u curable under *ub-a. (a) of S. 537. 

Although it is no longer possible to apply the 
provisions of 8. 637 in the case of want of sane- 
tion required by 8. 195 an irregularity in a com¬ 
plaint made by one Court to another is curable 
under sub-section (a) of 8. 637, since a complaint 
made by a Oonrt Is, for the purposes of 8eo. 637 In 
no wise different from a complaint made by a pri¬ 
vate Individual : A 1 B 1997 Oudh 326, Com. 
inenUdupon. [P 489 0 1) 

(b) Criminal P. C. (1898). St. 476, 476-B— 
Appellate Court hat power under S. 476-B to 
remand cate to lower Court for purpose of 
Aling complaint (Obitsr). 

Where an appeal Is filed under 8. 476-B against 
the order of a Court relating to file a complaint 
under 8. 476, the Appellate Court bat under 8eo. 
476-B the power to remand the oaee to the lower 
Court for the purpose of filing a oomplaint :A I B 
1934 Mad 69 (F B); A I B 1931 OcA 604 and 
A I B 19SS Pat 99, Foil.; AT B 1939 Cal 196; 
A I B 1936 Oudh 69 and A ZB 1931 Lah 761, 
Jfot foil. (P 488 0 1, 2] 


(c) Criminal P. C. (1398), Ss. 195, 476-B — 
Court refusing to grant petition praying that it 
should lay complaint is not debarred from lay¬ 
ing one suo motu after reconsideration of facts 
or on remand by Appellate Court. 

Whatever tbs powers of an Appellate Court are 
to remand a case when an appeal has been filed 
before it under S. 476-B, the power of a Court to 
lay a complaint in respect of an offence committed 
before it remains unimpaired and the Court which 
has once declined to accede to a petition that it 
should lay a complaint, is not debarred from lay¬ 
ing one suo motu if, on a further consideration it 
finds, whether such conclusion is reached on a 
further study of facts or on an elucidation of a 
higher tribunal, that there is really a case for 
making a complaint : Case laio discussed. 

[P 489 0 2] 

(d) Criminal P. C. (1898), Ss. 195, 476 — 

Person against whom complaint is made not 
availing himself of remedies open to him to get 
order set aside before trial — He cannot, after 
trial, contend that complaint was not valid 
complaint. 

Where a person, against whom a complaint 
under Sec. 476 is made, fails to avail himself of 
the remedies which are opeu to him before his trial 
begins, be is not entitled when once the Magistrate 
has tried the case, to argue that the complaiut 
was not a valid complaint and that there was a 
lack of jurisdiction by reason of the incompetence 
of the Court to make it : A I Li 1938 Pal 99 and 
AIR 1029 Cal 203, Rel. on. (P 490 C 1] 

(e) Criminal P. C. (1898), S. 368 —Essential 
feature in verifying that deposition has been 
read over or interpreted to witness is certificate 
signed by presiding officer of Court. 

The essential feature in verifying that a deposi¬ 
tion has been read over and interpreted to a wit¬ 
ness is the certificate signed by the presiding officer 
of the Court. This is a statutory provision. Any 
initialling by the reader prior to the signature by 
the Judge is unessential and is merely done for 
the reader’s own convouienco or for the more ccr- 
tain satisfaction of the Judge; but, when the Judge 
has certified that the evidence has been read over 
to the witness it must bo piesumed until the con¬ 
trary Is shown that this has been done. 

[P 490 0 2] 

M, R. Bobde and D. L. Limaye — 

for Applicant. 

W. R. Paranik, Advocate-General — 

for the Crown. 

Order.—The applicant Vithoo has been 
convicted of perjury and has been sen¬ 
tenced to four months' rigorous imprison- 
ment and a tine of Rs. 100 with two months' 
rigorous imprisonment in default. His ap¬ 
peal failed and be has come before this 
Court in revision. The statement in respect 
of which he has been convicted occurred 
in a trial in the Court of the Second Sub. 
ordinate Judge, Second Class, Amraoti. On 
an application made to the Court by the 
plaintiff in the case (the accused Vithoo 
was a witness for the defence) the Court 
declined to lay a oomplaint in the Criminal 
Court. A civil appe^ against this order 
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was filed in the Court of the Second Addi. 
tional District Judge, Amraoti. The order 
of the Subordinate Judge was set aside, and 
the concluding part of the order after dis¬ 
cussing the evidence is in these terms : 

The result is that the appeal succeeds. The 
appeal is allowed and the order of the lower Court 
is set aside and it is hereby directed that the res¬ 
pondent Vithoo who was examined as D. W. 2 on 
11th January 1936 in Civil SuitNo. 277-Bofl934, 
in the Court of the Second Subordinate Judge, 
Second Class, Amraoti, shall be prosecuted for the 
offence of giving false evidence punishable under 
S. 193, I. P. C. The complaint under Section 193, 
I. P. C., shall be filed by the Judge of the Court 
of the Second Subordinate Judge, Second Class, 
against Vithoo under S. 193,1. P. C., in the light 
of the above remarks made in this order. The record 
will be sent to the Second Subordinate Judge, 
Second Class, for doing the needful. 

The Subordinate Judge then duly lodged 
a complaint, and at the end of the complaint 
added the following note; 

The accused has not appeared before this Court. 
Hence he could not be sent in custody nor could 
any security be taken for bis appearance. The 
original application for sanction to prosecute was 
dismissed. The complaint is made after the appeal 
on that order has been allowed. The address of 
the accused is given herewith. Ho may be sum¬ 
moned to appear and stand the trial. 

It is contended before me, and it was 
also argued in the Courts below, that the 
prosecution of the accused Vithoo is illegal 
as the complaint was made by a Court 
which had no jurisdiction to make it, and 
reliance is placed on the wording of Section 
476-B, Criminal P, C., for the proposition 
that the complaint should have been made 
by the Civil Appellate Court which reversed 
the order of the Subordinate Judge. On 
this point both the Magistrate who con. 
victed the accused and the Sessions Judge 
who heard the appeal were of the opinion 
Ithat the Appellate Court had power to 
'remand the case to the original Court for 
itbe purpose of filing a complaint. What 
the Magistrate actually held was that, 
although S. 476-B, Criminal P. C., only gave 
the Appellate Court power to file a com¬ 
plaint itself, there was nothing in the 
Criminal Procedure Code which forbade the 
laying of a complaint by the lower Court, 
and that the fact that the Appellate Court s 
direction was made to the lower Court 
could be taken as full compliance with the 
provisions of S. 476.B. Criminal P. C. The 
conclusion thus sot out is somewhat illogi- 
cal. The learned Sessions Judge on this 
point held that the two opposing views 
^ere set out in 55 Cal 1277^ and in 57 Mad 

1. Manir Ahamed v. Jogeeh Chandra, (1929) 16 

A I B Cal 195=116 I C 36=86 Cal 1277. 
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177^ and held that the decision of the Folh 
Bench of the Madras High Court embodied! 
the correct view, which was that the Civil 
Appellate Court, under S. 476-3. Criminal 
P. C., had the power to remand the case! 
to the Court from which the appeal was* 
made. 

In 55 Cal 1277* the District Judge had 
acted in exactly the same way as the Addi¬ 
tional District Judge has acted in the pre¬ 
sent case, and it was held that the District 
Judge had no power to make such a direc¬ 
tion, and the case, which was heard in 
revision against the District Judge’s order, 
was remanded to the District Judge to pro. 
ceed according to law, that is to say, the 
District Judge was directed to file a com¬ 
plaint himself. The view that the District 
Judge in such circumstances has no power 
to order a remand and to direct the trial 
Court to make a preliminary inquiry and 
come to a fresh decision whether a com¬ 
plaint should be made or not, is upheld by 
theLahoreHighCourtinlSLah 342.^ This 
view however is not accepted by the Madras 
High Court, which in the case cited came 
to a contrary conclusion, and the Calcutta 
High Court in a later decision, (59 Cal 68)* 
held that, whether the Civil Procedure 
Code or the Criminal Procedure Code ap¬ 
plied to appeals from orders of Courts passed 
under S. 476, Criminal P. C., the District 
Judge, i. e. the Appellate Court, had ample 
powers to remit the case for further inquiry. 

In the judgment no reference is made to 
the decision in 55 Cal 1277.* The Chief 
Court of Lucknow, in 10 Luck 335,® hold 
that, when proceedings under S. 476, Crimi¬ 
nal P. C., were initiated in a Magistrate’s 
Court, an order of the Sessions Judge under 
S. 476-B directing a further inquiry was 
ultra vires, although it was conceded that, 
if^ the proceedings were initiated in the 
Civil Court, the High Court had power in 
revision to interfere under S. 115, Civil 
P. C., although were the matter a criminal 
one, the H igh Court could only revise the 

2. Janardana Bao v. Laksbmi Narsamma, (1930’ 

21 A I R Mad 52=1934 Cr 0 52=147 I C 861 
=35 Cr L J 392=57 Mad 177=66 M L J 873 
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3. Dhanpat Rai v. Balak Ram, (1931) 18 A I B 
Lah 761=1981 Cr O 1066=185 I 0 694=33 
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Appellate Court's order under the provi¬ 
sions of S. 439, Criminal P. C. 

In 2 Luck 646® it was held that irregu¬ 
larities in proceedings taken under S. 476, 
Criminal P. C., could nob be condoned under 
the provisions of S. 537, Criminal P. 0., 
the reason given there being that although 
by sub.sec. (b) of S. 637 before amendment, 
condonation was permissible, by reason of 
the omission of that sub-section by the 
Amending Act of 1923, such condonation 
was no longer possible. With all respect, 
I am of opinion that the law as there stated 
is too widely enunciated. Although it is 
•iijo longer possible to apply the provisions 
Ox'S. 537 in the case of want of sanction 
requiKd by S. 195, Criminal P. C., an irre- 
gularitySn a complaint made by one Court 
to another's curable under sub-s. (a), since 
a complaint made by a Court is, for the 
purposes of S. 537, Criminal P. C., in no 
wise different from a complaint made by 
la private individual. The High Court of 
Patna in 16 Patj^SO’ takes the same view 
as the Madras H^gh Court and the Cal. 
cutta High Court ia the later decision, and 
expressly dissents from the Lahore and the 
Lucknow decisions and the earlier Calcutta 
case in 56 Cal 1277^ on the ground that 
the provisions of S. 476.B, Criminal P. C., 
as to the powers of the Appellate Court 
are not exhaustive. The view of this Court 
and the Judicial Commissioner’s Court has 
been that the procedure governing appeals 
under S. 476.B is to be derived from the 
Civil Procedure Code : A I E 1937 Nag 91® 
and 16 N L E 23.® 


It is not, in my opinion, necessary to 
discuss and resolve these conflicting views, 
since they relate to powers of the Appel, 
late Court, and those powers are not really 
in question in the case before me. It is 
suflScient on this point to indicate that 
I consider the view taken in Calcutta. 
Madras and Patna with all respect to be 
the better view. Whatever view may be 
taken of the District Judge's powers, it does 
not follow by any means that the Subordi- 
nate Judge had no power to make the com. 
plaint or that he was deprived of h is power 

(1927) 14 A I R Ondh 

660=19 P L T 91. AO 
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to make it because he had previously refused 
to accede to a petition that he should make 
one. If a complaint is dismissed, there is 
provision in the Criminal P. C., for an 
inquiry, and possibly a trial, on the same, 
facts, and this is also true in circumstancesi 
where an accused person has been dis- 
charged, and I can see no reason why a 
Court, after having declined to accede to a 
petition that it should lay a complaint, is 
debarred from laying one suo motu if, on a- 
further consideration, it finds, whether' 
such conclusion is reached on a further 
study of the facts or on an elucidation by 
a higher tribunal, that there is really a 
case for making a complaint. Whatever,, 
then, the powers of an Appellate Court are' 
to remand a case when an appeal has been 
filed before it under S. 476. B, Criminali 
P. C., it appears to me that the powers of 
a Court to lay a complaint in respect of an 
offence committed before it, remain unim. 
paired. 

There is yet a further aspect of the 
question for consideration. The cases which 
have been cited heretofore with the excep. 
tion in 16 Pat 650^ are all cases taken in 
civil revision concerning the powers of 
an Appellate District Court under S. 476.B, 
Criminal P. C. In 16 Pat 650’ the position 
was the same as in the case before me, and 
the decision was taken on a criminal revi. 
sion after the accused had been convicted 
on a complaint laid by a Civil Court and 
after an appeal had failed, and it was held 
that at that stage the validity of the com. 
plaint could not be questioned. Eeliance 
was placed on the remarks of Rankin C. J. 
in A I E 1929 Cal 203^® that the conten- 
tion that the matter of the validity of the 
complaint could be argued after the trial 
and the appeal had been concluded with, 
out any steps being taken to appeal against 
the complaint made under S. 476, Crimi. 
nal P. C., could not be too formally rejected, 
and that the question whether there was a 
complaint or whether there was no com. 
plaint could only be agitated in the manner 
provided, i. e. by an appeal under S. 476.B, 
Criminal P. 0., or by a revision against 
such appellate order. Now, in the case 
before me there was an application in revi. 
sion against the order of the District Judge 
setting aside the order of the Subordinate 
Judge and directing that a complaint 
s hould be filed. Neither party was able to 

10. Jabber Ali t. Emperor. (1939) 16 A I B Oal 
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refer me to the proceediogs in revision or 
to state -what happened therein. I have 
traced out these proceedings and the deci¬ 
sion is embodied in Civ. Eevn. No. 312 of 
1937.^^ I find that all that was urged on 
behalf of the present applicant-accused in 
these revision proceedings was that the 
order should be set aside on its merits, and 
the point was not raised, as it should have 
been raised, that the order of the Addi- 
tional District Judge suffered from any 
legal defect. The order of this Court runs: 

I can find no illegality or irregularity in the 
procedure of the Appellate Court, and I therefore 
have no power to iutorfere in revision. Tlio appli- 
cation is dismissed. 

Presumably the learned counsel for the 
applicant in that case did not draw the 
Court’s attention to the fact that the Addi. 
tional District Judge instead of laying a 
complaint himself had directed the Court 
below to do so, since presumably the only 
result in his favour would have been a 
direction by this Court, following the lines 
in 55 Cal 1277,^ that the Additional Dis. 
trict Judge should lay a complaint himself. 
Again, when the Subordinate Judge did lay 
his complaint, it was open to the applicant, 
if he felt aggrieved, bo have the matter set 
right by a further appeal against the Sub. 
ordinate Judge’s order. In respectful agree, 
ment with the reasoning adopted in 16 Pat 
650’and AIR 1929 Cal 203,*“ I am of 
opinion that, as the applicant failed to 
avail himself of the remedies which were 
'open to him before his trial began, he is 
nob entitled, when once the Magistrate has 
tried the case, to argue that the complaint 
was nob a valid complaint and that there 
was a lack of jurisdiction by reason of the 
incompetence of the Subordinate Judge to 
make it. It is hardly necessary to add that 
there is no question whatever of the appli. 
cant having undergone any prejudice by the 
complaint having been filed by the Subor¬ 
dinate Judge and not by the Additional 
District Judge. 

Turning now to the facts of the case 
itself, it is contended that the conviction is 
bad because, in the first place, the deposi¬ 
tion in respect of which the applicant was 
convicted was not interpreted to him and, 
secondly, that what he stated in the Court 
did not in law amount to perjury. The first 
contention is based on the facts that, 
although the deposition sheet bears an 
endorsement to the effect that the evi. 

11. Vithu V. Bansidharilal, Civil Revn. No. 312 of 
1997, decided on 11th July 1937. 


dence has been interpreted and admitted 
correct and bears the Judge’s signature to 
that effect, it does not bear as other depo¬ 
sition sheets do bear, the initials of the 
Court Reader who actually read over and 
interpreted the deposition to the witness, 
The Court Reader who was called as a wit- 
ness naturally does nob remember among 
the many depositions which he had inter, 
preted, the deposition interpreted to this 
particular witness, bub he says that he 
must have done so. The essential feature 
in verifying that this has been done is the 
certificate signed by the presiding officer of 
the Court. This is a statutory provision ! 
Any initialling by the Reader prior to the 
signature by the Judge is unessential and 
is merely done for the Reader’s own conve¬ 
nience or for the more certain satisfaction 
of the Judge; but when the Judge has cer.j 
tified that the evidence has been read over! 
to the witness, it must be presumed until! 
the contrary is shown that this has been! 
done, and the well, known maxim has been 
correctly applied by the learned Sessions 
Judge. (The judgment then discussed the 
evidence and proceeded.) The sentence 
awarded for this deliberate act of perjury is 
extremely lenient and there is no case 
whatever for a reduction of the sentence. 
The application for revision fails and is 
dismissed, and the applicant will surrender 
to his bail before the District Magistrate, 
Amraoti, on the date which has already 
been communicated to him. 

R.M./r.K. Application dismissed. 
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Thakursingh Bhawanisingh Khatri — 

Appellant. 



Alt. Parwatibai wlo Chunnilal Khatri 

— Respondent. 

Second Appeal No. 138 of 1936, Decided 
on 22nd March 1938, from appellate decree 
of 2Dd Addi. Dlst. Judge, Hoshangabad, 
D/. 20th November 1935. 


(a) C. P. Land Revenue Act (2 of 1917), 
S. 167 — S. 187 lay* the primary responsibility 
to collect land revenue on sadar lambardar. 

Section 187 which lays down that it is the duty 
of the sadar lambardar to oolleot from the lambar- 
dars the land revenue assessed and pay it to the 
Government, lays a primary responsibility on the 
sadar lambardar, though bis ultimate responsi- 
bility may be no more and no less than that of 
other cosbarers who are all jointly and severally 
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liable for the entire land revenue oi the village. It 
is the duty of the sadar lambardar to collect from 
the lambardars the land revenue assessed on the 
mahal and to collect does not merely mean to sit 
still and accept what is brought to bim : A I li 
1926 Nag 274 and A I B 1926 Nag 318. BrpL 

[P 491 0 2; P 492 C 1] 

(b) C. P« Land Revenue Act (2 of 1917), 
S. 157—Words “any land revenue due by any 
proprietor'*—Meaning of* 

It is not justifiable to read the words in S. 167 
“any land revenue due by any proprietor** as 
meaning any land revenue due by any proptte* 
tor qua proprietor and to leave it open to the 
lambardar to neglect his duty with impunity. 

[P 492 0 1] 

(c) C. P, Land Revenue Act (2 of 1917), 
S* 157 — P, a cosharer and lambardar of pattii 
holding her share free of assessment— P failing 
to collect and pay land revenue — Sadar 
lambardar getting amount recovered from P 
under S. 157— P herself paying land revenue 
due in subsequent year and suing sadar lambar« 
dar to recover both amounts paid by her—Suit 
by P held to be misconceived ~Amount for first 
year held to be legally realized—Payment for 
second year held merely to discharge liability 
imposed on P, 

P was a cofiharer in a patti and also its lambar* 
dac* The land revenue due from the patti was 
aasesBcd on the share held by other cosbarers, P*s 
share being held free of assessment. On failure by 
P to collect as lambardar, the revenue assessed on 
the patti and to pay it to the sadar lambardar, the 
latter paid the entire land revenue of the village 
•and applied under 8 . 167 to recover from P the 
land revenue assessed on her patti and the amount 
was recovered by the tahsUdar. In the following 
year, P herself paid the land revenue in the 
treasury to avoid any action being taken against 
bet. P then brought a suit against the sadar 
lambardar to recover these two sums : 

Beld that P being the proprietor and the entire 
land revenue of the patti being due by her, the 
tahslldar was legally entitled under 8 . 157 to 
recover the amount from her. P had misconceived 
her remedy In bringing the suit. The proper course 
lor her was to have suod h«f cosharera for their 
anareolthe land revenue or she could have applied 

o the tahalldar to recover it from them or ahe 
could have sued the sadar lambardar for her share 
of the village profits. The payment made by P In 
the subsequent year merely discharged the liability 
Imposed upon her as lambardar and no suit lay to 
recover the amount. [p 492 0 1 ] 

V. K. Bajwade — for Appellant. 

Abdul Bazak for Respondent. 

plaintiff.respondent 
Bai is a cosbarer in patti 
No. 3 in mauza Besawa and is the lambar. 
dar of that patti. The land revenue assessed 
on this patti is Bs. 106-6.4, but this land 
revenue is assessed on the share beld by 
the other oosbarers. Parwati Bai’s share 
being held free of assessment. The defen. 
dant-appellant Tbakur Singh is the sadar 
lambardar of the village. It was the duty 
of Parwati Bai as lambardar of patti No. 3, 


to collect the land revenue assessed on that 
patti and to pay it to the sadar lambardar. 
In the year Sambat 1987 (1930-31) she 
omitted to do so, but Thakur Singh paid 
the entire land revenue assessed on the 
village into the treasury and then applied 
to the tahsildar under S. 157, C. P. Land 
Revenue Act, to recover from Parwati Bai 
the land revenue assessed on the patti 
No. 3. The tahsildar recovered Rs, 116-9.4 
from Parwati Bai. In the following year 
Parwati Bai paid Rs. 110 into the treasury 
in order to avoid any action being taken 
against her as in the previous year. She 
has brought the present suit to recover 
these two sums. Under S. 188 (l), C. P. 
Land Revenue Act, it is the duty of every 
lambardar to collect and pay to the sadar 
lambardar so much of the land revenue as 
may be payable through him. It was 
therefore the duty of Parwati Bai to collect 
the land revenue assessed on her patti and 
to pay it to Thakur Singh. She omitted to 
do so. S. 157 provides that any sadar 
lambardar who had paid any land revenue 
due by any proprietor may apply to the 
Deputy Commissioner to recover the 
amount on bis behalf. The learned Addi¬ 
tional District Judge has held that under 
8 . 157 nothing can be recovered from a 
proprietor except that portion of the land 
revenue assessed on his share. In coming 
to this conclusion he has relied on certain 
obiter dicta in 22 N L R 37^ and 23 N L B 
31.* In 22 N L R 37^ it was remarked : 

Wo cannot see that any primary responsibiUty 
with reference to the payment rests on the sadar 
lambardar under the new arrangoment introduced 
by the Land Revenue Act of 1917. 

With due respect it seems to me that 
S. 187, which lays down that it is the duty 
of the sadar lambardar to collect from the. 
lambardars the land revenue assessed and 
pay it to Government, lays a primary res- 
ponsibility on the sadar lambardar, though 
his ultimate responsibility may be no more 
and no less than that of other cosbarers 
who are all jointly and severally liable for 
the entire land revenue of the village. 
Again the remark in 23 N L R 31* that 
the sadar lambardar bas nothing whatever 
to do but to accept the money which the 
other lambardars pay to bim under S. 123 
and to send it on with that for his own 
patti to the treasury is not, in my opinion, 

1. Anandrao ▼. Daulat. (1926) 18 A 1 B Nag 271 
=92 1 C 909=22 N L fi 87. 

3. Eefibao Bao Bnti t. KzUbnarao Eomati, (1926) 
18 A IB Nag 818=98 I 0 121=28 N L B 31. 
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an accurate interpretation of S. 187 (5). It 
is the duty of the sadar lambardar to 
collect from the lambardars the land re. 
venue assessed on the mahal, and to collect 
does not merely mean to sit still and accept 
what is brought to him. Under S. 188 it 
was the duty of the lambardar of patti 
No. 3 to pay the land revenue assessed on 
that patti to the sadar lambardar and that 
the land revenue was due from Parwati 
iBai. I do not think that it is justibable to 
jread the words in S. 157 “any land revenue 
due by any proprietor” as meaning any 
land revenue due by any proprietor qua 
proprietor and to leave it open to the 
lambardar to neglect his duty with impu- 
'nity, Parwati Bai was a proprietor and the 
entire land revenue of her patti was due 
from her and in my opinion the tahsildar 
was entitled under S. 157 to recover that 
amount from her. 

In the particular circumstances of this 
lease I think that the tahsildar would have 
been justified in refusing to recover this 
amount from Parwati Bai as she held her 
[share free from assessment and the rents 
'had been collected by the sadar lambardar. 
The tahsildar however acted legally in 
recovering the amount from her and Par- 
wati Bai has misconceived her remedy in 
bringing this suit. She could have sued 
her cosharers for their share of the land 
revenue or she could have applied to the 
tahsildar to recover it from them or she 
could have sued the sadar lambardar for 
her share of the village profits, but the 
present suit to recover an amount that was 
legally realized from her will not lie. Simi- 
llarly, her payment of Es. 110 that was 
[made into the treasury in the following year 
[merely discharged the liability imposed 
upon her as a lambardar. The learned 
Additional District Judge correctly held 
that no suit would lie to recover this 
amount. The appeal must therefore be 
allowed and the suit will stand dismissed 
with costs throughout. The cross.objection 
is dismissed with costs. In view of the con. 
duct of the defendant who is himself one 
of the cosharers in patti No. 3, I allow no 
counsel’s fee.in this Court. 

R.M./r.K. Appeal allowed. 
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Bamdhar Mam Earanlal Agartval — 

Defendant — Applicant. 

V. 

Santadhat Mamlcaranlal Agarwal and 
another — Plaintiffs — 

Opposite Party. 
Civil Eevn. No. 112 of 1937, Decided 
on 1st December 1937, from order of the 
Small Cause Court, Mandla D/- 5th Decem¬ 
ber 1936. 

« (a) Civil P. C. (1908), O. 23, R. 3-Par. 
ties appointing arbitrators to settle their dis* 
pute Award can be accepted as agreement 
between parties. 

The power given by Para. 20 of Sch. 2, Civil 
P. C., cannot override the general power given to 
parties under 0. 23. R. 3. Civil P. 0.. to adjust 
tbeir disputes by a lawful compromise at any 
time after suit. The award is not entertained as 
an award but as an agreement between the par¬ 
ties disposing of their dispute and it is this agree* 
ment which the Court has power under 0. 23, 
R. 3 to record and pass a decree in terms thereof. 
In principle there is no difference between an 
agreement of the parties and an award by arbitra* 
tors who are appointed by the parties themselves 
to settle their dispute, because in either case the 
parties are bound by their own agreement. An 
award therefore assumes the character of an agree* 
ment as soon as it is delivered whether the parties 
accept it or not : A I R 1926 Nag i05 ; A I R 
1928 Nag 173 ; A 1 R 1927 Bom 565; AIR 1931 
Oudh 127 ; AI R 1935 Rang 58; A I R 1925 All 
503: AIR 1925 -Had SOand AIR 1927 P C 204. 
Foil.; AIR 1922 Cat 404, Dissent. [P 493 0 1} 

(b) Award—Validity—Absence of one arbi* 
trator at all sittings affects award. 

If any one of the arbitrators was not present at 
all tbe sittings, that would affect tbe validity of 
the award : 7 All 523 and 12 Mad 113, Rel. on. 

[P 493 C 2) 

K. K. Gandhe — for Applicant. 

S. B. Gokhalo — for Opposite Party. 

Order,—The non. applicants filed two 
suits in different Courts. Tbe parties asked 
for adjournment of the suits to enable 
them to compromise out of Court. Some 
time later tbe defendant intimated to tbe 
Judge of tbe Small Cause Court at Mandla 
where one of the two suits was pending 
that the disputes between tbe parties had 
been submitted to arbitrators and that they 
had delivered their award. On the strength 
of tbe award he prayed for the dismissal 
of the suit as having been compromised 
out of Court. It may at the outset be 
remarked that the prayer for dismissal of 
the suit was not proper. It ought to have 
been that a decree in terms of the award 
should be passed, but this point is not 
material at this stage. The award was not 
accepted by the lower Court for tbe reason 
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that the parties had submitted their differ, 
ences to a set of arbitrators without the 
intervention of the Court. In taking this 
view, the lower Court followed 49 Cal 608.^ 
It has however overlooked the rulings of 
the late Court of the Judicial Com. 
missioner, Nagpur, reported in 23 N L R 
100^ and 24 N L R 55^ which are binding 
authorities on all subordinate Courts of 
this Province. In these cases it was held 
that the power given by Para. 20 of Seh. 2, 
Civil P. C., cannot override the general 
power given to parties under O. 23, R. 3, 
Civil P. C., to adjust their disputes by a 
lawful compromise at any time after suit. 
The award is not entertained as an award 
but as an agreement between the parties 
disposing of their dispute and it is this 
agreement which the Court has power 
under 0. 23, R. 3, to record and pass a 
decree in terms thereof. The view taken 
in the Nagpur cases cited above is support, 
ed by the rulings of almost every High 
Court in India except the Calcutta High 
Court as will appear from 51 Bom 908,* 
6 Luck 591,^ 9 Rang 39,® 47 All 637' and 
AIR 1926 Mad 50.® The weight of au. 
thorities is decidedly against the view 
taken in 49 Cal 608.^ My own view is in 
accord with that enunciated in the two 
Nagpur cases cited above. In principle 
there is no difference between an agree, 
ment of the parties and an award by 
arbitrators who are appointed by the par. 
ties themselves to settle their dispute, 
because in either case the parties are bound 
by their own agreement. An award there* 
fore assumes the character of an agree, 
ment as soon as it is delivered whether the 
parties accept it or not. In 53 M L J 345® 

t __ 
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their Lordships of the Privy Council also 
admitted an award in circumstances similar 
to those of the present case as an agree¬ 
ment under O. 23, R. 3. This disposes of 
this revision petition. 

The learned Counsel for the non-appU. 
cants has brought to my notice certain 
recitals in the award which indicate that 
one of the arbitrators was not present at 
all the sittings. If that is so, that would 
affect the validity of the award in view of 
the cases 7 in All 523^® and 12 Mad 113.“ 
This Court however cannot deal with the 
point in a summary way before further 
facts are elicited by a formal inquiry into 
the nature of the procedure followed by 
the arbitrators while discharging the duty 
allotted to them by the parties. The lower 
Court will have to inquire into the pro¬ 
cedure followed by the arbitrators to see 
if any of the arbitrators did not take part 
in the proceedings throughout. This case 
will now go back to the lower Court for 
investigation of the issue as to the validity 
of the award. It will be open to the par. 
ties to offer pleadings and produce such 
evidence as they think necessary. Both 
parties have incurred costs in this proceed, 
ing. I direct that the costs of these pro- 
ceediugs will abide the event. Pleader’s 
fees Rs. 10. 

D.S./b.K. Case remanded. 

10. Nand Ram 7 . Fakir Chand, (1885) 7 All 523= 

1885 AWN 139. 

11. Thammiraju 7 . Bapiraju, (1889) 12 Mad 113. 
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Niyogi j. 

Purushottamrao Bhauji Barde 
Accused — Applicant 

V. 

Emperor. 

Criminal Eevn. No. 164 of 1938, Decided 
on 14th June 1938, from order of Sessions 
Judge, Raipur, D/. 14th April 1938. 

Criminal P. C. (1898), S>. 350 (1), 537 and 
439 — Magistrate on claim by accused for de 
no7o trial making note of claim and directing 
witnesses to be resummoned — He must be 
deemed to have directed de novo trial —Omis. 
sion in subsequent trial to examine witnesses 
in chief amounts to illegality which vitiates 
trial — Whether retrial should he ordered 
depends upon discretion of High Court. 

Where a Magistrate on a claim by accused for 
a de 11070 trial makes note of bis claim and orders 
the witnesses to be resummoned, he must be 
deemed to ba7e directed a de no70 trial (including 
inquiry) and failure on the part of the Magistrate 
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in the subsequent trial to examine the witnesses 
in chief amounts to an illegality, which vitiates 
the trial, and the mere fact that the accused 
acquiesces in the procedure adopted by the Magis¬ 
trate does not estop him from raising the plea of 
illegality of the trial. The question whether a 
retrial should be ordered in such a case is a matter 
depending upon the discretion of the High Court 
which is to be exercised with duo regard to the 
facts and circumstances of the case. [P 495 C 1] 

Where the case was two years old and the 
accused, apart from anxiety and worry of a pro¬ 
tracted trial, had served the major portion of his 
sentence and bad himself received serious injuries 
in the scuflle, these circumstances were held to be 
sufficient to bring home to a man of normal scn.se 
the grave consequences of his unlawful act and 
retrial was not ordered : 12 C W N 136; A J R 

1925 Mad 1280; AIR 1934 Nag 209; AIR 

1926 Sind 158; AIR 1934 Mad 475; AIR 1936 
Nag 220 and Cri. Revn. No. 474 of 1937, Rel. 
on; AIR 1936 Nag 153,Explained. [.P 495 C 1, 2] 

K. W. Fulay — for Applicant. 

W. R. Puranik, Advocate-General — 

for the Crown. 

Order. — This is an application in 
revision against conviction of the offence 
under S. 325, I. P. C., and the sentence of 
four months’ rigorous imprisonment with 
a fine of Es. 40 and further an order under 

106, Criminal P. C., for entering into 
a bond for keeping the peace. The case 
arose out of a dispute relating to the pos¬ 
session of a village Karanja Bhilai which 
was held by one Annapurna Bai as a 
widow. On her death rival claims were 
set up by her nephew Vishnu Panbh Dhok 
and Radha Bai, the applicant’s sister, who 
adopted a son named Kamalakar whose 
cause is espoused by the applicant. 

On 6th August 1936, at 8 A. M. the 
applicant went to the house of Annapurna 
Bai and, in a quarrel which ensued, assault¬ 
ed one Somnath, the complainant, with a 
lathi causing fracture of the middle of bis 
right ulna bone. The case was protracted 
on account of the transfers of the M'agis. 
trates trying it. It was initiated on 3rd 
September 1936 before Mr. Naidu who 
framed a charge on 15th October 1936. 
The applicant cross-examined the prosecu. 
tion witnesses after the charge and enter, 
ed upon his defence. At that stage M!r. 
Naidu was transferred and succeeded by 
another Magistrate who noted in the order 
sheet against date 13th December 1936 : 
"The accused insists that the witnesses be 
re-heard. I allow cross-examination after 
charge.’^ The applicant cross-examined the 
witnesses again and was called upon to 
enter on his defence. Then the proceedings 
were held up for reasons which it is un. 
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necessary to mention here. In the mean, 
time the Magistrate was transferred and 
succeeded by Mr. Verma who wrote in 
the order sheet against 14th June 1937 : 
‘Accused present. He claims a de novo 
trial. All the prosecution witnesses be 
summoned to appear on 2nd July 1937,” 
on which day the applicant cross-examined 
the witnesses. 

It has been necessary to recall this hig. 
tory in view of the argument addressed by 
the applicant’s learned counsel that the 
trial was vitiated in consequence of the 
omission to examine the witnesses afresh 
on 2Dd July 1937. My attention is invited 
to 12 C W N 138,^ AIR 1925 Mad 1280,^ 
AIR 1934 Nag 209,^ AIR 1926 Sind 
158,AIR 1934 Mad 475,® AIR 1936 
Nag 220® and Cri Revn. No. 474 of 1937' 
as authorities for the proposition that the 
omission to subject the witnesses to exami¬ 
nation in chief rendered the trial illegal and 
nugatory. The learned Advocate.General 
relying on ILR (1936) Nag 92® contends that 
the charge once framed could not be wiped 
out notwithstanding that the accused claim¬ 
ed his privilege under S. 350 (l), Proviso (a). 
Careful perusal of the last mentioned case 
will show that it does not lay down any 
such rigid rule. The facts of that case were 
identically similar to those of the present 
case. In the cited case the Magistrate (Mr. 
Choubey) noted in the order sheet that the 
accused claimed a de novo trial and he 
ordered prosecution witnesses to be re¬ 
summoned. He presumably beard even the 
evidence in examination-in-chief and passed 
an order of discharge. The contention 
raised in that case was that the order of 
discharge, following on the framing of a 
charge against the accused, amounted t o an 

1. Sobh Nath Singh v. Hmperor, (1908) 12 OWN 

138=6 Or L J 431. 

2. Narayana Beddi v. Bojanna, (1926) 12 A I B 
Mad 1280=90 I C 668=26 Cr L J 1596=49 
M L J 423. 

3. Ibrahim v. Hmperor, (1934) 21 A I B Nag 209 

=1934 Cr 0 980=152 I G 236=36 Or L J 
41. 

4. Sidik V. Emperor, (1926) 13 A I B Sind 168= 

92 I 0 748=27 Cr L J 332=20 S L B 60. 

6. Bamalingam Fillai v. Emperor, (1934) 21 
A I B Mad 476=1934 Or 0 801=161 I C 309 
=36 Or L J 1363=67 Mad 1019=67 M L J 
293i 

6. Emperor y. Oanpat. (1936) 23 A I B Nag 220 

=1936 Or O 937=166 I 0 890=38 Or L J 16. 

7. Ganeshmal y. Emperor, Criminal Bevision 
No. 474 of 1937. 

8. Tukaram y. Emperor, (1936) 28 A I B Nag 

163=1936 Or 0 708=164 I 0 744=37 Or L J 
983=1 L B (1936) Nag 92. 
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order of acquittal. Gruer J. after discussion 
of the reported decisions, came to the con¬ 
clusion that an accused under Proviso (a) 
to suh.s. 1 of S. 350, Criminal P. C., ^as 
only entitled to have the witnesses re.sum. 
moned for purposes of cross-examination 
after the charge. The learned Judge held 
that although the accused had only the 
limited right, it is open to the Magistrate 
to order a de novo trial under suh.s. 1. He 
construed Mr. Choubey’s order as one 
ordering a de novo trial under sub-s. 1 of 
S. 350, Criminal P. C., and concluded that 
the previous charge having been wiped out, 
the order passed by the Magistrate was one 
of discharge and not of acquittal. 

In the present case also the Magistrate 
loted the accused’s claim for a de novo 
;rial and ordered the witnesses to be re. 
summoned. On the interpretation put upon 
such conduct of the Magistrate by Gruer J. 
in the above mentioned case, the Magistrate 
in the present ease, must be deemed to 
have directed a de novo trial (including in. 
quiry). If so, the failure to examine the 
witnesses in chief was a manifest illegality 
which vitiated the trial as held by Gruer J. 
in Criminal Revision No. 474 of 1937’ and 
in other cases mentioned already. The next 
question is whether the applicant is estop, 
ped from raising the plea of the illegality 
of the trial by reason of his acquiescence 
in the procedure adopted by the Magistrate. 
Id A I R 1934 Nag 209^ Grille J. no doubt 
held that there was nothing illegal, when 
the previous depositions are treated as part 
of the record but it must not be overlooked 
that in that case it was so done at the ex. 
press wish of the accused's counsel and 
after due consideration by the Court. It is 
also pertinent to notice that Grille J. re¬ 
marked that nothing can authorize the 
wholesale transfer of evidence from one 
ease to another in a criminal trial {ibid 
p. 212). In the present case the accused 
did not expressly wish that the examina. 
tion.in.chief of the witnesses recorded by 
the previous Magistrate should be treated 
as part of this record a*Dd the Magistrate 
also did not apply his judicial mind to the 
question. The trial must therefore be held 
to be illegal. 

The next question is whether a re.trial 
should be ordered in this case as was done 
by Gruer J. in Criminal Revision No. 474 
of 1937’ and other oases cited above. That 
IB a matter depending on the discretion of 
this Court which is to be exercised with 
due regard to the facts and oiroumBtanoes 
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of this case. The case is nearly two years 
old. Apart from the anxiety and worry 
which a protracted criminal trial necessa. 
rily imposes on a person under trial, the 
applicant has already served the major 
part of the sentence (taking into considera. 
tion the two months’ general remission 
accorded by the Hon’ble the Premier on 
14th June 1937). The accused himself re. 
ceived serious injuries in the scufHe and 
was paid back in his own coin. These cir- 
cumstances are sufficient to bring home to 
a man of normal sense the grave conse¬ 
quences of his unlawful aggression. For 
these reasons I only quash the conviction 
and the sentence without directing a fresh' 
trial. The applicant's bail will be can-' 
celled. His fine, if paid, will be refunded' 
and the bond for keeping the peace will be 
discharged. 

R.M./r.K. Order accordingly. 

A. I. R. 1938 Nagpur 495 
Stone C. J. and Vivian Bose J. 

Mt. Bhuli wlo Nirbhadeo Raghvi — 

Appellant, 
v. 

Bajabai wlo Domadeo Baghvi and 
another — Respondents. 

Misc. Appeal No. 5 of 1935, Decided on 
Ist February 1938, from order of Addl. 
Dist. Judge, Nagpur, D/. 5th January 1935. 

Guardians and Wards Act (1890), Ss. 48 
and 47 —Order appointing guardian and fixing 
amount of maintenance of ward — Order is 
neither appealable nor revisable. 

Where a Court appoints a guardian and in the 
same order makes a provision (or the maintonance 
of the ward by fixing tbe amount of maintonance, 
the order does not fall within any of the instancea 
mentioned in 8. 47 and hence tbe order according 
to 8. 48 la not appealable. Tbe order is also not 
open to roviftiou •. A I li 1926 All SOI, Approved 
and Foil. ; A I R 1923 Lah 89 and AIR 1931 
Bom 193, Not foil. [P 496 C 2] 

G. V. Moharrir — for Appellant, 

V. R. Gharpurey — for Respondents. 

Order. — This appeal is brought against 
an order dated 5th January 1935 made 
under tbe Guardians and Wards Act. Before 
we come to tbe case we desire to say that 
the delay in the hearing of this appeal is to 
be regretted. The appeal is concerned with 
tbe guardianship and the maintenance of a 
child and as a consequence of the order 
that is made it is said on the one band that 
it is an impossible order having regard to 
the valoe of tbe estate and on the other 
hand that all these years—now more than 
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three—the minor, a child, hae only received 
in all Rs. 90, and though a child he is a 
growing boy who has passed from the age 
of 11 to the age of 14 years during the 
pendency of this small matter. It seems 
desirable that in cases like this where the 
maintenance of a person depends on the 
result some greater expedition should be 
shown. To turn from that to the appeal 
itself, the material facts are as follows ; 
The applicant in this matter is the aunt of 
the minor. The non.applicant is his step, 
mother. The application has resulted in the 
non-applicant being made the guardian of 
the property and no order being made as to 
the guardianship of the person, but the 
minor has been left in the custody of his 
aunt, the applicant. The non.applicant has 
been directed to furnish security in the sum 
of Rs. 1000 and has been put in charge, 
without apparently security having been 
received from her, of the property which, 
according to the applicant’s own case is 
worth Rs. 4300 of which Rs. 1000 is repre¬ 
sented by a house and Rs. 100 by a dilapi. 
dated and more or less ruinous shed, leaving 
Rs. 3200 as the value of the fields from 
which the income is to be derived, those 
fields carrying a burden of Rs. 90 a year 
rent. 

So far as we can see and have been 
informed those figures form the only basis 
on which the calculation of the appropriate 
amount of maintenance has been made. 
The amount of that maintenance has been 
fixed at Rs. 200 a year and this, it is urged 
in appeal, is an excessive amount which 
the property cannot possibly bear, with 
the result that the non.applicant has had 
imposed upon her obligations which she 
cannot carry out. It is asked that in appeal 
the figures should be altered. It is to be 
observed that, as the widow of the minor’s 
father, she has a widow’s right of main¬ 
tenance and that right of maintenance, we 
understand, is a charge on the property in 
question. Accordingly she not only has to 
receive her maintenance out of this pro. 
perty but she has a charge on the property 
as a security for that maintenance. It is 
also sought in appeal to gain for her the 
personal custody of this minor boy. The 
learned Judge who heard the matter when 
the child was 11 was of the opinion that 
the non-applioant had no affection for the 
boy and that he would be happier in the 
custody of his aunt. He was of the opinion 
that the non.applicant’s interest were ad¬ 
verse to those of the minor and that the 
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minor could not be happy with her. Accord, 
ingly he refused to make her the guardian 
of the person. We see no reason to come to 
another conclusion on that point. So far 
as the order relating to the amount of 
maintenance is concerned, counsel for the 
respondent took the point that no appeal 
lies from that order. The matters in relation 
to which an appeal lies to the High Court 
from an order made by a Court are limited 
by the Guardians and Wards Act, S. 48 as 
read in with S. 47. S. 48 says : 

Save as provided by the last foregoing Section, 
and by S. 622, Civil P. C., (S. 115 of the Code of 
1908) an order made under this Act shall be final, 
and shall not be liable to be contested by suit or 
otherwise* 

Section 47 details the matters in respect 
of which an appeal lies Section by Section. 
If S. 34 is referred to it will be seen that 
that Section is the one which empowers a 
guardian to come to Court and ask for 
maintenance, the sub.section being (e): 

‘Where a guardian of the property of a ward has 


been appointed.he shall’ (e) ‘apply, for the 

znaintenance.of the ward.’ 


It is true that in this matter S. 34 was 
not the Section under which the order was 
made. This was not a case of a guardian 
applying to a Court but a Court appointing 
a guardian and in that same order making 
provision for the maintenance of the minor. 
Had the guardian already been appointed, 
that guardian would have had to apply 
under S. 34 (e), and had an application been 
made and had an order thereupon been 
passed fixing such and such a figure as the 
appropriate figure for maintenance, it is 
clear from the terms of S. 47 that the case 
would not have fallen within any of the 
instances mentioned in that Section, and 
accordingly, consequent upon the provisions 
of S. 48, no right of appeal would have 
existed. It has been however suggested, on 
the authority in 55 I C 587^ that such an 
order made under S. 34, and by parity of 
reasoning the order here under considera* 
tion, would have been open to revision. That 
matter in turn was considered by a Bench 
of the Allahabad High Court in 48 All 300^ 
at page 301 where 55 I C 587^ was not 
followed. On the other hand in Bombay in 
55 Bom 145^ at page 148 the learned Chief 
Justice of Bombay expressed th e view : 

1. Ramjaa v. Ohanl, (1923) 10 A I R Lah 89=65 
I 0 687. 

3. In the matter of Durgabai, (1926) 13 A IB 
All 301=92 10 482=48 All 300=24 ALJ 301. 
3. Jalbhai Cursetji v. Jerbai Hormus]'!, (1931) 
18 A I R Bom 193=128 I 0 431=66 Bom 146 
=32 Bom L B 1301. 
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. .. . the Court, apart from Cl. 16, Letters Patent, 
has inherent jurisdiction to hear an appeal in a 
matter of this sort affecting a ward of Court, 

•and that an appeal lies in cases other than 
those detailed in S. 47 despite the provi. 
sions of Sec. 48. Of those authorities 
prefer the conclusion arrived at in 48 All 
300,* and we propose to do what the 
learned Judges did in that case. We have 
no materials before us to show what the 
correct maintenance should be and it would 
accordingly be exceedingly difficult, even if 
we had the power to interfere with the 
discretionary figure. But we must observe 
two things that do appear from the material 
on record: (l) that the estate is very small, 
and (2) that the non-applicant has a widow’s 
right of maintenance out of that estate. It 
may well be that bearing those facts in 
mind the Court that appointed this guar, 
dian may consider it right to enquire more 
fully into the question of the amount of 
maintenance, and if it thinks fit, on such 
enquiry, vary the amount of maintenance 
accordingly so that the matter may be 
fairly disposed of nob only in the interests 
of the minor bub also in the interests of 
the widow whose interests also have to 
■be regarded. With those observations the 
appeal is dismissed. Each side will pay its 
own costs. 

D.s./r.k. Appeal dismissed. 
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Stone 0. J. and Vivian Bose J. 


Natmadaprashad Sheocharan 

Defendant — Appellant 

V. 

'Narayansingh and another — 

Plaintiffs — Respondents 
Second Appeal No. 216 of 1935, Decidec 
■on 22nd March 1938, from appellate 
decree of District Judge, Jubbulpore, D/. 
22ad December 1934, 


(•) Regiatration Acl (1908). S. 17 (a)-D€ed 
agreemeni relating to theka for cutting tim. 
bar. dealing with good deal more than mere 
eale of treee coupled with right to enter upon 
land to cut and remove them—Document held 
to create right* end intereat* in immovable 
propeily and held to require regiatration under 
•We X7 (A/e 

In deUrmlniog whether a document has to be 
ceglatered. one is concerned, not with the object 
which the trsDBactlon relates to. but with the 
rights which the Instrument oreatea or declares. 
If the right in question amounts to a right, title 
orinterestln immovable property, then the inatni- 
oneat (being non-testsmentary) must be registered. 

[P 498 0 3] 
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The defendant executed an ikrarnama or a deed 
of agreement in favour of the plaintiff to the effect 
that be had taken the latter’s jungle on theka for 
two years for cutting sagon (teak) wood. The In¬ 
strument dealt with a good deal more than the 
sale of trees coupled with the right to enter upon 
the land in order to cut and remove them. The 
exact trees sold wore not specified nor were they 
capable of determination. Only those over 11 
inches in girth were to be cut. At least 25 to 30 
trees pet acre were to be left. The provisions made 
it impossible to fix the exact subject-matter of the 
sale beforehand and the land was likely to pro- 
duce growth. A time limit for cutting the wood 
was fixed, with a provision for six months exten- 
Sion. The consideration was Rs. 7000 and that 
was to be paid, whatever the amount of the tim. 
ber out, and even if no timber was cut at all. 
There was a provision for the payment of the sum 
in instalments and also for the payment of the 
interest. In addition there was a forfeiture clause 
if two instalments were not paid with rights of 
re-entry : 

Ucld that the document created rights, and 
intere.sts in immovable property itself and required 
registration under Sec. 17 (a). The terms of the 
document were foreign to a sale of timber (a move- 
able) coupled with a license to enter and remove. 
There was something more than a mere license to 
enter in order to cut and remove ascertained tim¬ 
ber sold and that something more created rights 
and interests in immovable property : 28 AU 277 
and A I li 1931 AIL 392 Disting. (P 498 C 2; 

P 499 C 1] 

(b) Easements Act (1882), S. 4—No servient 
and dominant tenements—Profits a prendre in 
gross cannot be regarded as easements (Obiter). 

Profits a prendre in gross, where there is an 
absence of servient and dominant tenements, can¬ 
not be regarded as casements in India under S. 4, 
Easements Act and 8. 3, Limitation Act. 

. . « (P 499 C 1] 

(c) Registration Act (1908), S. 17 (a) - 
License does not create interest in immovable 
property (Obiter). 

A license, whether revocable or nob. does not In 
itself create an interest in immovable property. 

[P 499 C 1] 

D. N. Cbaudhuri — /or Appellant. 

J. Sen — for Respondents. 

Judgment. — The question at issue is 
whether the document on which the suit 
is based requires registration. The facts 
are these: On 27tb May 1929 the defen¬ 
dant executed a document which calls it- 
self an ikrarnama or deed of agreement in 
favour of the plaintiff. Its terms in so far 
as they are relevant to the appeal before 
us are as follows : 

I have taken your jungle of mouza Katrlgaon, 
settlement No. 279, tabsU Patan, District Jubbul¬ 
pore, between the way of Bajolabhat leading to 
Dane Baba and the river Hiran up to the back¬ 
side of your (illegible) mouza Kutrigaoo, towards 
the east, for outtiog sagon (teak) wood, for two 
years i. e. from let June 1929 to Slst May 1931, 
for Rs. 7000, in words seven thousand rupees, on 
the conditions laid down below. Bo 1 will abide 
by then conditions and out all the wood. If 1 fail 
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to cut the wood I will get the period extended by 
you by six months, i. e. up to 30th November 
1931 .... 

(2) The period of the theka is from 1st June 
1929 to 31et May 1931 that is for two years. But 
I ^ill be entitled to cut the wood from the date of 
execution of the agreement. If within the period 
of the theka I cut the wood of the jungle of the 
theka and want to take away the same soon (be¬ 
fore the expiry of the period of the theka), I will 
pay the entire amount of the remaining instal¬ 
ments in a lump. 

(4) That I will cut all the wood of the aforesaid 
theka leaving the stumps according to the Gov¬ 
ernment Forest Buies. I will be entitled to cut all 
the wood thicket than eleven inches The wood of 
less than the above thickness shall remain in your 
possession. 

(6) That I will cut the wood of the jungle in 
two parts. After I have cut all the wood of one 
part, you shall enter into the possession of that 
part, and then I will not be entitled to cut the 
wood of that part for the second time. 

(6) That I will leave 25 to 30 (twenty-five to 
thirty) trees per acre for seed. The same shall be 
watched by your servants. If there be any mis¬ 
take, they may point out the same and the same 
shall be corrected. 

The consideration was Rs. 7000 out of 
■vsbicb Rs. 1000 was according to the docu. 
ment paid in advance and the remaining 
Bs, 6000 was payable in four instalments 
^itb an enabling clause under which the 
defendant was entitled to pay in instal- 
ments before due date if be so desired. A 
penalty was provided for default, namely 
payment of interest at eight annas per 
cent, per month, on tbe defaulted instal¬ 
ments and there was also an exigibility 
clause under which the whole became pay. 
able at once on default of two instalments. 
This also involved forfeiture with a right of 
re-entry. The counterpart to this docu¬ 
ment is Ex. P 6. It sets forth the same 
terms. This question has been considered 
at length in First Appeal No. 10 of 1936^ 
to which one of us (Stone G. J.} was a 
party. According to that view the docu- 
ment in question creates a license coupled 
with a grant which amounts to a profits 
a prendre in gross and as such requires 
registration. 

The only distinguishing feature between 

that case and this is that tendu leaves 

which were in question there, have not 

been excluded from tbe definition of immov- 

able property in the Transfer of Property 

and Registration Acts, nor have they been 

included in the definition of moveable pro. 

perty in tbe Registration Act, whereas 

standing timber has. But the decision does 

■■ ‘ 

1. Mulji Bickka & Co. v. Nurmohammad Abdul 
Qanl, Bep<jrted in (1936) 25 A 1 R Nag 377. 


not turn upon the question whether tendu 
leaves are moveable or immovable property. 
In determining whether a document has 
to be registered, one is concerned not with 
the object which the transaction relates to 
but with the rights which the instrument 
creates or declares. If the right in question 
amounts to a right, title or interest in^ 
immovable property, then the instrument] 
(being non.testamentary) must be regis-j 
tered. The question here is : does this docu¬ 
ment create a ‘ right, title or interest. . . . 
to or in immovable property" ? If it does, 
then it requires registration under S. 17 (a), 
Registration Act. 


The Allahabad view is that a transac¬ 
tion of this kind amounts to a sale of the^ 
timber coupled with a license to enter upon 
tbe land in order to cut and remove tbe 
goods sold and that therefore it does not 
require registration : 28 All 277^ and AIR 
1931 All 392.® It does not require regis¬ 
tration because the rights created on a sale 
of moveables are not to or in immovable 
property and a license to enter does not 
require registration. Here however tbe 
instrument deals with a good deal more' 
than the sale of trees coupled with the 
right to enter upon the land in order to cut 
and remove them. It is to be observed that 
tbe exact trees sold are not specified nor 
are they capable of determination. They 
are to be cut over a period of two years. 
Only those over H inches in girth were tO' 
be cut. During tbe two years trees will 
grow into that class. At least 25 to 30 trees 
per acre were to be left. These provisions 
make it impossible to fix tbe exact subject- 
matter of the sale beforehand. The land' 
will produce tbe growth : see (1668) 1 
"Wms Saund 275*. A time limit is fixed' 
with a provision for a six months exten¬ 
sion. The consideration is Rs. 7000 and 
this has to be paid whatever the amount 
of timber cut and even if no timber is cut 
at all. There is a provision for the pay¬ 
ment of this sum in instalments and also 
for the payment of interest. In addition, 
thtfte is a forfeiture clause if two instal¬ 
ments are not paid with rights of re. entry. 
All this is foreign to a sale of timber (a| 
moveable) coupled with a license to enter 
and remove. It creates rights and interests ! 

2. Mathuradas t. Jadubir Thapa, (1906) 28 All 
277=1906 AWN 4=3 A L J 138. 

8 . In re Bai Balamgir, (1931) 18 A I B All 892= 
133 I C 167=1931 A I> J 608 (F B). 

4. Duppa v. Mayo, (1668) 1 Wms. Saund, 276=- 
86 B R 836. 
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In the immovable property itself and conse¬ 
quently the document requires registration. 

It may perhaps be remarked in passing 
that though prohts a prendre are regarded 
as easements in India because of Sec. 4, 
Easements Act, and S. 3. Limitation Act, 
this does not apply to proBts a prendre in 
gross where there is an absence of servient 
and dominant tenements. But it is not 
necessary to decide in this case whether a 
sale of standing timber amounts to a profit 
or whether it confers an interest in the 
property sold under the Sale of Goods Act, 
for, whichever way the matter is viewed, 
the result is the same in this particular 
case because of the terms of the document 
under consideration. There is something 
more than a mere license to enter in order 
to cut and remove ascertained timber sold 
and that something more creates rights 
and interests in immovable property. Had 
there been a simple sale of ascertained 
trees with a license to enter in order to cut 
and remove, the position might have been 
different, for a contract which transfers 
the legal interest to a purchaser of a purely 
chattel interest might be regarded as a sale 
coupled with a license which license would 
nob be revocable until the purpose of 
the transaction was effected: see (1909) 2 
Ch 440,® (1875) 1 C P D 36® and (1668) 
1 Wms Saund 276;® see also (1916) 1 K B 
1. A license whether revocable or not does 
nob in itself create an interest to or in 
immovable property and so it is possible 
that in those circumstances registration 
would nob be required. But that is nob the 
position here because of the terms of this 
particular document and we make it clear 
that we are not here expressing an opinion 
on the other question one way or the other. 
The appeal succeeds and the trial Court's 
decision will be restored In view of the 
fact that the plea of registration was nob 
taken in the lower Court, each side will 
bear its own costs in this and the lower 
Appellate Court. 

R.M./r.e. Appeal allowed. 
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Niyogi J. 

District Council of Seoni and another 

— Applicants. 

V. 

Nanhariyaram Sharma — 

Opposite Party. 
Civil Revn, No. 745 of 1937, Decided on 
7th April 1938, from order of Sub-Judge, 
Second Class, Seoni, D/- 3rd Sept. 1937. 

C. P. Local Self-Government Act (4 of 
1920), Sec. 73 (2)— Employee removed from 
aervice by order of Chairman of Diatrict Coun¬ 
cil — Appeal by employee to Deputy Commis- 
aioner — Chairman's order set aside —Decision 
of Deputy Commissioner upheld by Commis¬ 
sioner — Local Self-Government moved for 
revision of Commissioner's order —Minister set¬ 
ting aside Commissioner's order and restoring 
that of Chairman — Suit by employee for 
damages for wrongful dismissal — Cause of 
action held arose on date of Minister's order. 

When an aggrieved party obtains relief at one 
time but as a result of some proceeding ho is 
deprived of it and be is relegated to his original 
position, a new cause of action should be deemed 
to accrue in his favour 12 M I A 244 (P C); 
23 Cal 775 and A J R 1934 P C 134, Ajwlied; 
AIR 1920 Mad 1 (F B); AIR 1920 Mad 663 
and AIR 2922 Lah 71, Rel. on; Case law 
reviewed. [P sol C 2] 

In pursuance of a resolution the Chairman of a 
District Council issued an order to an employee 
informing him that bis services were dispensed 
with The employee appealed to the Deputy Com¬ 
missioner who set aside the Cbairtnau's order. 
The Deputy Commissioner’s order was uphold by 
the Commissioner. The District Council there¬ 
upon moved the Local Government for revision of 
Commissioner's order and the Minister for Local 
Self-OovernmcDt reversed tbeCommissioner'sorder 
and restored that of the Chairman. District Coun¬ 
cil. The employee filed a suit challenging the 
legality of the order of the Chairman as well as 
that of the Minister for Local Self-Government 
and prayed for damages for wrongful removal 
from service : 

Held that the period of limitation, viz. six 
months prescribed by B. 73 (2) must be computed 
from the date of the Minister’s order as the cause 
of action for the suit arose on the day on which 
the Minister passed bis order which baid the effect 
of making the Chairman’s order final and effective. 

(P 601 0 2] 

G. R. Pradban — for Applicants. 


6 . Jones V. Tankerville. (1909) 3 Oh 440 = 
L J Cb 674=101 L T 20'=26 T i R 714 . 

6 . Mar-ball v. Green, (>fl76) 1 0 P D 36=46 I 

0 P 158=83 L T 404=24 W R 176 

7. HuMfc V. Ploiure Theatre*, Ltd (1»18) 1 R 

1=84 L J K B 1637=111 L T 972=68 E 
739=80 T L a 643. 


M. Samiullakhan —for Opposite Party. 

Order.—This is an application for revi¬ 
sion of an interlooatory order passed on 
drd September 1937 by the Subordinate 
Judge, Second Class, Seoni, in Civil Suit 
No. 26-A of 1937. Upon this application 
arises a qnestion of limitation. The non. 
applicant (plaintiff) was employed as a sub. 
overseer in the service of the District 
Council, Seoni. By a resolution passed at a 
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special meeting of the District Council on 
20th May 1934, it decided to abolish one 
of two posts of sub.overseers. In pursuance 
of this resolution the Chairman of the 
Council issued on 22nd May 1934 an order 
to the non.applicant informing him that 
his services were dispensed with, with 
effect from 25th June 1934. The non-appli. 
cant appealed to the Deputy Commissioner 
who set aside the Chairman’s order. The 
Deputy Commissioner's order was upheld 
by the Commissioner on 21st August 1935. 
The District Council thereon moved the 
Local Government for revision of Com¬ 
missioner’s order and the Hon’ble the 
Minister for Local Self-Government rever. 
eed the Commissioner’s order and restored 
that of the Chairman, District Council. 
This order which was passed on 3rd March 
1936 was communicated to the non.appli. 
cant on 7th March 1936. The non.appli. 
cant 61ed the suit out of which this revision 
application arises on 8th July 1936. In 
that suit he challenges the legality of the 
order of the Chairman as well as that of 
the Hon’ble the Minister for Local Self. 
Government and prays for damages for 
wrongful removal from service. He speci. 
fically avers that the cause of action for 
his suit arose on 7th March 1936 on which 
day the Hon'ble the Minister’s order was 
communicated to him. The lower Court 
repelled the contention raised by the Dis¬ 
trict Council that the suit was barred by 
time. This revision petition is directed 
against that order. 

On behalf of the applicants it is vigo. 
rously argued that the period of limitation, 
viz. six months prescribed by Sec. 73 (2), 
C. P. Local Self.Government Act, must be 
computed from the date of the Chairman’s 
order and not from the date of the Hon’ble 
the Minister’s order. It is said that there 
can be but one cause of action and that it 
could be no other than the Chairman’s 
order which entitled the non.applicant to 
prefer an appeal, and further that when 
once time began to run no subsequent dis. 
ability or inability to sue would stop it. 
The question is not free from difficulty. 
The principle applicable to such a case as 
the present has to be deduced from a series 
of decisions of the Privy Council. They 
are : 12 M I A 244,^ 11 All 47,^ 23 Cal 

1, Banee Sumo Moyee v. Sbooshee Mokhee Bur. 

monia, (1869) 12 M I A 241=2 Beog L B 10 

=11 W B 6 (P 0). 

2, Bassu Kuat v. Dhun Siugh, (1869) 11 All 17 

=16 I A 211=6 Sar 260 F C). 


775," 27 Mad 143.^ 31 All 68,^ 43 Cal 
660,® 35 All 227,^ 46 Cal 694® and 67 
M L J 79.® These cases as pointed out in 
29 C W N 973^® and 43 Mad 185'' may be 
divided into two groups : (1) those in 
which the starting point of limitation fixed 
by the statute have been held to have 
arisen at a subsequent date, that is, those 
which lay down that a fresh cause of action 
may arise under some circumstances, (2) 
those in which the operation of the statute 
was held to have suspended after it had 
begun to run. Before dealing with those 
cases I may briefly advert to the material 
circumstances of the present case. 

The Chairman of the District Council 
served a notice on the non.applicant on 
22nd May 1934. That gave him a two-fold 
right, (a) to prefer an appeal to the Deputy 
Commissioner under the rules framed by the 
Local Government, or (b) to file a suit under 
Sec. 73, C. P. Local Self-Government Act. 
I may in passing observe that doubts and 
disputes as to the question of limitation as 
have arisen in this case can well be set at 
rest if a Section on the lines of S. 192 (2), 
Berar Land Hevenue Code, is inserted in 
the Local Self-Government Act. The non- 
applicant very naturally sought the cheap, 
er, quicker and less cumbrous remedy of 
appealing to the Deputy Commissioner. He 
succeeded there and also in the Court of 
the Commissioner. The Chairman’s order 
having been set aside, the non. applicant 
obtained the desired relief and his cause of 
action was extinguished. It was only when 
the Chairman’s order was restored by the 

8 . Baijnath Sahai v. Bamgut Singh, (1896) 23 
Cal 775=23 I A 45=7 Sat 1 (P C). 

4. Bangayya Appa Bao v. Bobba Sriramula. 
(1904) 27 Mad 143=14 M L J 1=31 I A 17= 

8 Sac 617 (P 0). 

6 . Amma Blbi v, Udit Narain Misra, (1909) 31 
All 68=1 I 0 890=36 I A 44 (P G), 

6 . Nrityamoni Dassi v. Lakhan Chandra Sen, 

(1916) 3 A I B P C 96=33 I C 452=43 Cal 
660 (P C). 

7. Soni Bam v. Kanhaiya Lai. (1913) 35 All 227 

=19 I 0 291=40 I A 74 (P C). 

8 . Mani Singh v. Nawab Bahadur of Murshida- 

bad, (1918) 5 A I R P C 180=50 I 0 202=46 
Cal 694=46 I A 60 (P C). 

9. Chandra Mani Saba v. Sreemati Anarjan Bibs, 

(1934) 21 A I B P C 134=150 I 0 11=61 Cal 
945=61 I A 248=67 M L J 79 (P C). 

10. Sm. Sarat Kamini Dasi v. Nagendra Nath 

Pal, (1926) 13 A I B Cal 65=89 I 0 1000=43 
C L J 156=29 OWN 973. 

11. Mathu Korakkai Chetty v. Madar Ammal, 

(1920) 7 A I R Mad 1=54 I 0 66=48 Mad 
185=38 M L J 1 (F B). 
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Hon’ble the Minister that his grievance 
■was revived. That raises a series of ques¬ 
tions : (a) Can it be said that the limita- 
tion for his suit remained suspended during 
the time that he was pursuing his remedy 
departmentally ? (b) Is the Chairman’s 
order his only cause of action? (c) Does 
the Hon’ble the Minister’s order revive the 
defunct cause of action or create a new one? 

Answers to these questions have to be 
sought for in the several decisions of the 
Privy Council cited already. In 12 M I A 
244^ a sale under the Patni Regulation was 
set aside and the patnidars were restored 
to possession. The zamindar sued the 
patnidars to recover arrears of rent which 
had accrued before and during the time 
they were out of possession. Their Lord¬ 
ships overruled the defendants’ contention 
on the point of limitation on the view that 
the arrears of rent must be taken to have 
become due in the year in which the patni- 
dars were restored to possession. In 11 All 
47* a debtor agreed to convey property in 
partial satisfaction of his debt but dispute 
arose as to the terms of the conveyance 
which, in consequence of a litigation, fell 
through. On the suit by the creditor to 
recover his debt, it was held that the 
decree of the Court brought about a new 
state of things and imposed a new obliga. 
tion on the debtor to pay his debt. In 23 
Cal 776* the Soard of Revenue discharged 
an order of the Commissioner, dated 25th 
January 1884 whereby a sale had been 
confirmed; but afterwards on 2l8t August 
1886 discharged its own order and restored 
that of the Commissioner. It was held that 
the confirmation of the sale dated only 
from 2l8t August 1886, and not from 25th 
January 1884, Lord Davey who delivered 
the judgment of the Board observed that 
there was no final, conclusive or definitive 
order confirming the sale until the final 
judgmen^b of the Board of Revenue. In 27 
Mad 143 the limitation was held to begin 
not from the end of the Fasli year but 
from the time when, in appropriate pro. 
oe^mgs, the rent came to be ascertained 
and finally fixed. The case in 31 All 68* is 
similar to 11 All 47.* In 43 Oal 660® it 
was observed, while confirming the High 
Court’s decision, that the Umitation would 
remain in suspense while the plaintiffs 
were bone fide litigating for their rights in 
the Courts of justice. Their Lordships do 
not refer to Sec. 14, Limitation Act, which 
did not expressly apply. The observations 
made there cannot, as pointed out by 


Abdul Rahim, Offg. C. J. in 43 Mad 185,^^ 
be regarded as laying down any rule of 
exclusion of time in addition to those spe¬ 
cifically provided for in the Limitation Act. 
That their Lordships did not intend to 
introduce a new rule of e.vclusion founded 
on considerations of equity is clear from 
the view their Lordships took in 35 All 
227/ 46 Cal 670‘* and 46 Cal 694.® In 67 
M L J 79® it was held that for purpose 
of Art. 180 the time begins to run not from 
the formal order confirming the sale, but 
when it becomes effective and final after 
the proceedings for setting aside the sale 
terminate. Except in 43 Cal 660,® in no 
case have their Lordships of the Privy 
Council adumbrated any principle to justify 
suspension of limitation that may conflict 
with the clear terms of S. 9, Limitation Act. 

On examination of authorities I think 
the rule of the decisions in 12 M I A 244,^ 
23 Cal 775* and 67 M L J 79'* should be 
applied in this case. That rule appears to 
be that when an aggrieved party obtains 
relief at one time but as a result of some 
proceeding he is deprived of it and he is 
relegated to his original position, a new 
cause of action should be deemed to accrue 
in bis favour. This is a rule of construction 
and not a rule of law. It was applied in 43 
Mad 185.“ 43 Mad 845^® and 2 Lab 320.“ 
On behalf of the applicants much stress is 
laid on 35 All 227^ and 4 Lah 90,“ but 
they lend no assistance in the present case. 
It was held there that the mere fusion of the 
interests of the mortgagee and mortgagor did 
not have the effect of suspending limitation. 
The foregoing discussion leads me to the con¬ 
clusion that the cause of action for the suit 
arose on the day on which the Hon’ble the 
Minister passed bis order which bad the 
effect of making the Chairman’s order final 
and effective. I therefore agree with the 
lower Court that the suit was within time. 
The application is dismissed with costs. 
Counsel's fees Rupees 25. 

D.S./b.e. Application dismissed. 


13. Jasoarn Bold v. Firthloband La], (1916) 6 

A 1 R P 0 151s=50 1 0 444=46 Cal 670=46 
I A 62 (P C). 

18. Mathti?eerappa Ohetty ▼. Adaikappa Chefcty, 
(1920) 7 A 1 B Mad 663=59 1 0 473=48 Mad 
846=89 M L jr 313. 

14. Kartar biogh ▼. Bhagat Biogh, (1931) 8 A I B 
Lab 71=64 1 0 464=3 Lah 830=114 P L B 
1931. 

16. Hakam Ohaod ▼. Bhabab Din, (1924) 11 AIR 
Lah 40=711 0 495=4 Lah 90. 
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Stone C. J, and Niyogi J. 

Shree Madhaorao Narayanrao ''rhatate 

— Applicant. 

V. 

Baliram Narayan Gadkari and 

another — Non.applicants. 

First Appeal No. 66 of 1935, Decided on 
17th December 1937, from order of Addl. 
Dist. Judge, Nagpur, D/- 15bh April 1925. 

3* Civil P. C. (1908), O. 22, R. 12-0. 22, 
R. 12 only excludes from its operation proceed* 
ings in execution in original Court ' It does not 
apply to appeals from orders made in execu* 
tion proceedings which are governed by O. 22, 
R. 11—O. 22, R. 12 does not exempt appellant 
appealing from order passed in execution pro* 
ceedings from making application for bring, 
ing legal representative of deceased respondent 
on record within time prescribed by law. 

Order 22, R. 12 only excludes from its operation 
the proceedings in execution in the original Court 
and does not apply to appeals from orders made in 
execution proceedings. Buch appeals are governed 
by 0. 22, R. 11. O, 22, B. 12 does not therefore 
exempt an appellant appealing from an order 
passed in execution proceedings from making an 
application for bringing the legal representatives of 
a deceased respondent on record within the time 
prescribed by Jaw. An appeal, which arises from 
execution proceedings, cannot be regarded as a 
proceeding in execution within the meaning of 
O. 22, R. 12 and O. 22, R. 12 must be construed 
as referring only to proceedings in the execution 
Court and not to those in Appellate Court, which 
hears appeals arising from execution proceedings. 
The proceeding which 0. 22, R 12 contemplates 
is that specified in S. 50, which does not apply to 
appeals, but only to a proceeding in an original 
Court : A1 n 1932 Mad 57i and A I R 1933 AU 
388. Rel. on ; AI R 1923 Lah 560, AIR 1925 
Nag 239 and AIR 1929 Pat 565 (F B) Not foil. 

[P 503 0 2 ; P 604 0 1] 

G. J. Chafci — for Applicant. 

W. H. Dhabe and K. A. Potey — /or 
Non.applicants (Yadaorao and Mt. 
Anpurna Bai). 

A. V. Wazalwar — for Non.applicant 
( Madhukar). 

Order.—Pending this appeal, respondent 
1 Baliram died on 17bh November 1936 
and respondent 2 Potey died on 26th 
November 1936. The appellant filed his 
application for bringing their respective 
legal representatives on the record on 6th 
April 1937. That application was mani¬ 
festly barred by time, if it is regarded as 
one made under O. 22, R. 4, Civil P. C., 
i. e. for substitution of the names of the 
legal representatives. It is however within 
time as one made for setting aside abate. 
Daent of the appeal. The reason given for 
the failure to apply within the period of 


A. I. R. 

limitation ig that the appellant learnt about 
the respondents’ death **on or before 1st 
March 1937 as he was busy for two or three 
months in election work” and that the appeU 
lant’s servants could not get the correct 
information as to who were the legal repre- 
sentatives. We cannot accept this explana- 
tion for delay. Theatlldavib which has been 
filed to verify the allegations is not made 
by the appellant himself as he ought to 
have done but by bis agent. The statement 
that he came to know about the death on 
or before Ist March 1937 is equivocal and 
vague. The affidavit filed by the legal 
representatives of respondent 2 leaves but 
little room for doubt that the appellant 
had full knowledge of respondent 2'9 death 
within the time prescribed by law for 
making the requisite application. That the 
appellant was engaged in the election 
activities is not sufficient to account for bis 
ignorance of the respondent's death. More¬ 
over, the election was over on 12th Febru. 
ary 1937 and he had still three days time 
to apply for substitution of respondent I's 
and 12 days time for that of respondent 
2's legal representatives. It must be held 
that the appellant has been unable to show 
sufficient cause for bis failure to apply 
within the time prescribed by law. 

It is next contended that the appellant 
was not bound to apply for making the 
legal representatives of the deceased res. 
pondents parties to the appeal within three 
months. This contention is based on the 
assumption that R. 12 of O. 22, Civil P. C., 
exempts the appellant from making such 
an application. It is true that this appeal 
arises out of execution proceedings but the 
question is whether R. 12 applies to appeals 
from orders made in execution proceedings. 
On this point there is a conflict of judi. 
cial opinion. The Lahore and Patna High 
Courts have held that R. 12 has the effect 
of excluding from the operation of Rr. 3, 4 
and 8 of O. 22, Civil P. C., appeals arising 
from execution proceedings and that there 
can be no abatement of such appeals In 

AIR 1925 Nag 239^ Kinkhede A- J. C. 
was inclined to the same view. On the 
other hand, the Madras High Court has 
held that an appeal against an order in 
execution is not a proceeding in execution 
of a decree and that R. 12 does not apply 
to such appeals to save them from abate¬ 
ment. The view of the Allahabad High 

1. Mt. Sarjabal v. Dhanraj, (1925) 12 A I E Nag 
289=86 I 0 11. 
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'Court also is similar to that of the Madras 
High Court. Examining the authorities it 
■would appear that in 74 I C 577^ and 
AIR 1925 Nag 239/ the learned Judges 
gave no reasons in support of their opi. 
nions. In 9 Pat 372® the question was 
•considered by a Full Bench and the majo- 
rity of Judges decided that an appeal against 
an order made in execution proceedings did 
not abate in view of R. 12, O. 22. Das J. 
dissented and held otherwise. The Lahore 
and Patna cases were considered by the 
Madras High Court in 55 Mad 1006* and 
it was held that an appeal from an order 
made in execution proceedings was not an 
execution proceeding and that it was gov. 
erned by R. 11 and not by R. 12. In 55 
All 509® this view was accepted as being 
correct. 


The cardinal question is whether an 
appeal from an order in execution proceed¬ 
ings stands on a footing different from other 
classes of appeals. 0. 41, Civil P. C., which 
provides the procedure relating to appeals, 
does not make any distinction between 
appeals arising from execution proceedings 
and those preferred against decrees. There 
is therefore no reason why R. 11 of O. 22, 
should not apply to an appeal falling under 
8. 47, Civil P. 0., as the present appeal 
does. 

An appeal which arises from execution 
proceedings cannot be regarded as a *'pro- 
•ceeding in execution”, 8. 50, Civil P. C., 
provides that where a judgment-debtor dies 
before the decree has been fully satisfied 
the holder of the decree may apply to the 
Court which passed it to execute the decree 
against the legal representative of the 
deceased. It is because of this special pro¬ 
vision that R. 12 of O. 22 excludes the exe¬ 
cution proceedings from the operation of 
Rr. 3, 4 and 8 of that Order. R. 12 must 
therefore be construed as referring only to 
the proceedings in the executing Court and 
not to those in the Appellate Court which 
hears appeals arising from execution pro¬ 
ceedings. It cannot be overlooked that the 
<3ivil Procedure Code itself makes a clear cut 




8. Muhammad TakI v. Fateh Bahadur Singh. 
(1930) 16 A I B Pat 565^132 j (j 148=9 Pat 
873=10 P L T 768 (F B). 

4. Rajah of Ealahaatt t. Jagannadha Bavanim. 
gar, (1993) 19 A 1 B Mad 674=189 1 0 409= 
66 Mad 1006=68 M L J 637. 


4. Ofahanga Mai v. Bam Dularey, (1938) 90 AIR 
All 886=144 Z 0 891=56 All 609=1983 
A L J 706. 


distinction between the execution proceed, 
ings and appeals. As regards execution pro¬ 
ceedings it lays down the procedure in 
Part 2 and O. 21 and as regards appeals 
in Part 7 and Orders 41, 42, 43, 44 and 45. 
There is nothing in the Code to show that 
the Legislature intended to make any dis¬ 
tinction between appeals from decrees in 
suits and appealable orders passed in exe- 
cution. Both these classes of appeals are 
governed by the provisions of 0. 41. In 
9 Pat 372® Kulwant Sahay J. was of opi¬ 
nion that the words proceedings in execu¬ 
tion of a decree or order” in R. 12 of O. 22, 
Civil P. C., included proceedings in appeal 
against orders passed in the execution pro¬ 
ceedings. It must therefore be seen whether 
the wider meaning is borne out by the rale- 
vanb provisions in the Civil Procedure 
Code. R. 12 of O. 22 contains a negative 
provision excluding the execution proceed, 
ings from the operation of Rr. 3, 4 and 8 
of that Order. The positive provision is 
contained in Sec. 50, Civil P. C Does this 
Section apply to appeals ? It does not say 
so. Does it apply by necessary implication ? 
The answer is to be sought in the scheme 
of the Civil Procedure Code relating to pro¬ 
cedure in suits and miscellaneous proceed, 
ings or powers of the original and the 
Appellate Court. The Civil Procedure Code 
makes specific provision in regard to the 
former in S. 141 and S. 107 (2) in regard 
to the latter. Similarly Rules 3, 4 and 8 of 
O. 22 do not apply proprio vigore to appeals 
but by virtue of R. 11 of that Order. Is 
there any such specific provision in the 
Code to extend the operation of Sec. 50, 
Civil P. C., to appeals arising from execu¬ 
tion proceedings? There is none. The con 
elusion is therefore inevitable that Sec. 50, 
Civil P. C., does not apply to appeals 
arising from execution proceedings but only 
to those in the original Oonrt and that 
B. 12 of O. 22 only excludes the proceed, 
logs in the original Court. The view taken 
by Kulwant Sahay J. that R. 11 is con- 
trolled by R. 12, is, with due respect, 
open to question and cannot be accepted as 
sound. 

There is further an important feature 
which distinguishes the execution proceed, 
ings in the original Court from the appeals 
arising out of them. While there can be 
succession of applications for execution, 
there can be bat one appeal. Kulwant 
Sahay J. concedes that there is this differ, 
ence and that an appeal can be filed but 
once. The learned Judge however endea. 
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vours to overcome the difficulty by permit¬ 
ting the legal representatives of a deceased 
appellant to apply for leave to prosecute 
the appeal any time within three years 
under the residuary Art. 181, Limitation 
Act. The answer to this is obviously the 
one which Das J. gave, viz. that when 
the Legislature has provided a special pro. 
cedure for obtaining such leave, it is not 
open to a litigant to have recourse to 
another procedure not provided in the Code. 

The majority of the learned Judges in 
9 Pat 372^ were of opinion that an appeal 
against an order in execution proceeding 
is itself a continuation of the execution 
proceedings; it may or may not be so, but 
the crucial question, as pointed out in 55 
Mad 1006,'* is whether such an appeal is a 
proceeding in execution within the mean¬ 
ing of O. 22, B. 12. It has already been 
shown above that the proceeding which 
Buie 12 contemplates is that speci6ed in 
S. 50, Civil P. C., which does not apply to 
appeals but only to a proceeding in the 
original Court. The application is dismissed 
with costs. Pleader’s fees Bs. 25. 

r.m./r.k. Application dismissed. 
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Vivian Bose J. 

Deputy Commissioner^ Hoshangabad — 

Applicant. 

V. 

Firoz Khan and another — 

Non-applioants. 

Civil Eevn. Nos. 329,330 and 331 of 1936, 
Decided on 13th August 1937, from order 
of the Dist. Judge, Hoshangabad, D/. 31st 
January 1936. 

(a) C. P. Land Alienation Act (2 of 1916), 
S. 25 (2) — Application by Deputy Commig* 
cioner to High Court — Mode of presentation 
need not be in any particular form. 

Under S. 35(2), the Deputy Commissioner has 
to apply to the High Court. It does not matter 
how the application is presented, either personally 
or through poet or in any other way; the only 
thing neoeseary is that an application reaches the 
Court. [P 604 C 2; P 506 0 1] 

(b) C. P. Land Alienation Act (2 of 1916), 
S. 25 (2)—Order of attachment involves aliena¬ 
tion — Copy of order should be aent to Deputy 
Commiaiioner. 

In the case of a simple money decree, the order 
of attachment involves permanent alienation, 
mortgage or lease of land and so the copies of such 
orders ought to be sent to the Deputy Commis- 
^oner under S. 25 (1). If it Is not sent, then the 
Courts have failed to perform their duty and the 


Deputy Commissioner is entitled to apply under 
8 . 25 (3) within two months of the date on which 
he is informed of such order, the manner in which 
he obtains his information being immaterial : 
A 1 B 1938 Nag 281, Foil. [P 605 C 11 

(c) Civil P. C. (1908), S. 60 — Attachment- 
Property not liable to be sold cannot be 
attached. 

If a property cannot be sold, then it cannot be 
attached either; AIR 1938 Nag 281, Bel. on. 

[P 506 C 1). 

Non~applicant 1 in person. 

Order. — This order will govern Civil* 
Eevisioo Nos. 329, 330 and 331 of 1936. 
Three simple money decrees were obfcained* 
against Kalkasiugh, Satyadrigdeosingh and 
Haiku respectively. In the three cases out of 
which these revisions respectively arise, 
each of the judgment.debtors is admittedly 
a member of an aboriginal tribe to whom the 
provisions of the G. P. Land Alienation Act 
of 1916 apply. In execution, the immov¬ 
able property of these persons was attached 
by their respective decree, holders. The fact 
that the judgment.debtors were members of 
an aboriginal tribe was not brought to the 
notice of the executing Court and so the pro- 
parties being land revenue paying estates, 
the papers were sent to the Collector for 
execution under Soh. 3, Civil P. C. The 
Deputy Commissioner thereupon applied 
on 2nd December 1935 to the District 
Judge under S. 25 (2), Land Alienation Act, 
for revision of this order of execution. The 
learned District Judge declined to interfere 
on two grounds: first because, in his opinion, 
the Act prohibits sale of the property in^ 
such cases but not attachment and secondly, 
because be considered that the application 
should have been presented to the proper 
revenue authorities and not to him. Ha 
therefore returned the application for pre¬ 
sentation to the proper Court. The Deputy 
Commissioner now applies to this Court 
under S. 25 (3), Land Alienation Act, for 
revision of that order. The application to 
this Court was sent by post and objection 
is raised at the outset to its maintainability 
on the ground of improper presentation. It 
is argued that S. 25 (5) of the Act, relieves 
the Deputy Commissioner of appearance so 
far as the disposal of the application is^ 
concerned but not as regards its presenta¬ 
tion. I am unable to accept this reading of 
the Act. The object is clearly to bring to 
the notice of the Court an illegality in its 
decree or order and thus to save the pro¬ 
perty of a certain class of persons. S. 25 {6> 
states that 
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no stamp shall be required upon such application, 
and the provisions of the Code of Civil Procedure, 
1908, as regards appeals shall apply so far as may 
be, to the procedure of the Code on receipt of such 
application. 

It IB clear then that the Act does not con¬ 
template that the ordinary rules of pro. 
cedure in respect of the presentation of 
applications are to be followed for it states 
expressly that these rules are not to apply 
until receipt of the application. Therefore 
it does not matter how the application 
reaches this Court ; all that is necessary is 
that it should arrive. I disallow the preli¬ 
minary objection. The Deputy Commis¬ 
sioner has not appeared before me but the 
judgment-debtors and each of the three 
decree.holders are present; one of the 
decree-holders appears in person and the 
others being represented by couasel. It is 
argued on behalf of the decree-holders that 
S. 25 (2) does not apply in ths case of a 
money decree because the decree or order 
must in itself involve the permanent aliena- 
tion, mortgage or lease of the property. 
This matter was dealt with by a Bench of 
this Court, of which I was a member in 
First Appeal No. 81 of 1934.^ It was 
pointed out there that in the case of a 
simple money decree the order of attach- 
menb involves permanent alienation, mort. 
gage or lease of land and so the copies of 
such orders ought to be sent to the Deputy 
Commissioner under S. 25 (l). If it is not 
sent, then the Courts have failed to perform 
their duty and the Deputy Commissioner 
is entitled to apply under 8. 25 (2) within 
two months of the date on which be is 
informedof such order the manner in which 
he obtains bis information being immate¬ 
rial. I am therefore of opinion that the 
Deputy Commissioner bad a right to make 
the present application. 

But a more fatal objection is that of 
limitation. It applies to Civil Revision Nos. 
829 and 830 of 1936 but not to Civil Revision 
No. 331 of 1936. In the two former cases, 
the Collector finding that the judgment- 
debtors were members of an aboriginal 
tribe came to the conclusion that he had 
DO power to order gale of the property 
without the eanotion of the Deputy Com- 
missioner under 8. 16, Land Alienation 
Aot ; consequently he sent the papers to 
the Deputy Commissioner for sanction. In 
Civil ReviaioD No. 329 of 1936, the sanc¬ 
tion was aooorded on 4th March 1934, and 

1. Danlak Bhah Bapa v. Hk. Baraawati Bal, 
(1988) 96 AI B Nag 9818178 1 0 877. 


in Civil Revision No. 330 of 1936 on 2nd 
December 1932. It is clear then that the 
fact that there were such orders outstand¬ 
ing against two of the judgment.debtors 
was brought to the knowledge of the 
Deputy Commissioner more than two 
months before the application dated 2nd 
December 1935 which he made in the lower 
Court. Since S. 25 (2) allows the Deputy 
Commissioner only two months from the 
date on which he obtains the necessary 
information, it is clear his present applica. 
tion is beyond time, and in any case he 
would not be allowed to play fast and loose 
in this manner. 1 am told that consequent 
on bis sanction the sales have already 
taken place in these two cases, possession 
delivered and the sales condrmed. 

Tbe third case, Civil Revision No. 331 
of 1936, is ditlerent. No sanction was asked 
for in that case and consequently there is 
nothing to disprove the Deputy Commis- 
sioner's assertion that he came to know of 
tbe order against the judgment.debtor in 
that case within two months of tbe making 
of the application. It is unfortunate that 
this particular decree-holder is unrepre¬ 
sented before me, but I have been through 
the order.sheets in his case, and I am 
indebted to the assistance of counsel for 
tbe other decree-holders who have gone 
through tbe papers thoroughly, and I am 
satis&ed that the matter did not come to 
the knowledge of the Deputy Commissioner 
more than two months before bis applica. 
tion. The decree-bolder in this case who 
appeared in person was not able to suggest 
any other date on which the Deputy Com¬ 
missioner came to know about this matter. 
Consequently tbe application in this case 
is within time. With respect to Civil Revi¬ 
sion No. 329 of 1936 sanction was given by 
the Subdivisional Officer and not by the 
Deputy Commissioner. It is argued that 
the knowledge of the Subdivisional Officer 
cannot be imputed to the Deputy Commis. 
sioner. But in tbe Narsingbpur Subdivision 
the Subdivisional Officer of Narsingbpur is 
tbe Deputy Commissioner for these pur. 
poses. Under S. 21, Land Alienation Aot 
tbe Governor-General in Council is em- 
powered to confer the powers of a Deputy 
Commissioner for tbe purposes of that Act 
upon any other officer in Narsinghpur. 
These powers have been conferred upon 
the Subdivisional Officer by Notification 
No. 6262.T.119-XII, publUhed in Part 1 
of tbe C. P. Gazette dated 28tb November 
1981. Therefore the knowledge of the 
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SubdivisioDal Officer ia knowledge of the 
Deputy ComraiaaioDer, for he is the Deputy 
Comcnisaioner for these purposes. 

It was argued on behalf of the judgment- 
debtors that the two months limitation 
does not apply to these cases because the 
Deputy Commissioner has two months from 
the date on which he receives copies of the 
order from the Courts. Since he has 
received no such copies in the present case 
limitation has not commenced to run. I am 
referred to A I R 1935 Lah 274* for this 
proposition. The Lahore case merely states 
that it is the duty of the Courts to send 
■the copy of the order or decree to the 
Deputy Commissioner in such cases, and 
further that when this is not done and the 
decree is sent for execution to the Collec¬ 
tor, neither the knowledge of the Collector 
nor of some clerk in the Depuiy Coii>mi 3 . 
sioner’s office can be taken to be the know, 
ledge of the Deputy Commissioner. That of 
course is not the case here. As I have said 
■the Deputy Commissioner himself in one 
•case, and in the other the person who is 
taken to be the Deputy Commissioner for 
this purpose, passed the order. S. 25 (2) 
•states that two months run from the date 
“upon which he is informed of such decree 
or order.” It does not lay down any limita¬ 
tion as to the manner in which the infor¬ 
mation is to be received by him. I therefore 
hold that in the two cases in respect to 
which this argument applies the Deputy 
Commissioner was informed more than two 
months before he applied to the District 
Judge, and consequently this application is 
barred. Dealing now with the two objec- 
■tions raised by the lower Court, 6rst as 
regards the objection that the provisions of 
the Land Alienation Act prohibit sale but 
not attachment, it was decided in First 
Appeal No. 81 of 1934^ to which I have 
just referred, that this is not so; if the 
property cannot be sold then it cannot 
be attached either. As regards the other 
objection, namely that the application lies 
to the revenue authorities, there is no 
foundation for that. The Deputy Commis¬ 
sioner has DO power to apply to any revenue 
authority. He is not a party to the proceed, 
ings and the only action he can take in the 
matter is under S. 25, Land Alienation Act. 

It was argued lastly that the order of 
the executing Court was illegal at itsincep. 

2. Deputy Commissioner, Kangra v. Sanatan 
Dharm Rajput High School, (1935) 23 A I R 
Lah 374. 


Nandlal Sheolal a, j, g, 

tion and consequently need not be set aside 
at all and that therefore no question of 
hmit^ioQ arises, and I was referred to 26 
L R 60. But that deals with a question 
of execution. All it says is that an execut¬ 
ing Court can, in certain circumstances, go 
behind the decree and question its validity. 
I am not dealing with this matter. The 
judgment-debtor may or may not have the 
right to question the validity of the pro¬ 
ceedings in the executing Court. All I am 
considering here is an application made by 
the Deputy Commissioner under S. 25. If 
the application is made beyond limitation 
it is clear it must be rejected. The result 
then is that the Deputy Commissioner’s 
application is allowed in Civil Revision 
No. 331 of 1936 and rejected in Civil Revi. 
Sion Nos. 329 and 330 of 1936. As the 
decree-holder was not represented before 
me, and as it may be possible that he has 
paaterial in bis possession to prove sanction 
in his case also, or to prove otherwise that 
the Deputy Commissioner received the 
information about the order more than two 
months before his application to the lower 
Court, I remand that case to the District 
Judge for disposal. There will be no order 
as to costs in any of the three revisions. 

B.D./r.K. Order accordingly. 

3. Kashinath v. Harda Central Bank, (1929) 16 
AIR Nag 357=120 I 0 732=26 N L R60. 
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Stone C. J. and Vivian Bose J. 

Abdul Razak Bhurekhan Musalman 

Appellant, 
y. 

Seth Nandlal Sheolal and others — 

Respondents. 

First Appeals Nos. 166 and 174 of 1934, 
Decided on 7-4-1938, from decree of Addl. 
Dist. Judge, Kbaud wa, D/. 26ch June 1934. 

(a) Limitation Act (1908), Arts. 139, 142, 

^44— P leasing out house to D's father B in 
1893—B executing rent note in 1897 agreeing 
to pay monthly rent regularly-In case of 
default of 3 months, lessorto get houses vacated 
immediately—Lessee also agreeing to pay in¬ 
terest on arrears B dying in 1910—No rent 
paid either by B or by U since 1900—-P suing 
D in 1931 for possession and mesne prohts — 
Rent note held created tenancy for indehnite 
term, which on three months arrears, reduced 
itself to tenancy-at«will —B being at time of bis 
death in 1910 merely tenant-at-will, tenancy 
ended on his death and D*s possession from 
1910 Was adverse Whichever of Arts. 139* 

142 and 144 applied suit by P held barred— 
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D'$ possession could not be regarded as per¬ 
missive—D held not estopped under S, 116, 
Evidence Act. 

P leased on 20th March 1893 out to D's father, 
B, a house consisting of five blocks. B executed a 
Tent note in favour of his lessors, material portion 
of which was as follows : “You have got six 
bouses in M mohalla at K. 1 have taken them 
on a rent of Bs. 12-8-0 per mensem. I will paj 
the amount regularly every month. If I make a 
default for three months, you may get your bouses 
vacated immediately. I will pay interest at Be. 1 
per cent, per month till satisfaction oh the amount 
that may be found due against me on account of 
ohadat (arrears).” B died in 1910. No one paid 
any rent after 1910. P sued D in 1931 for posses¬ 
sion of the property and for mesne profits : 

Held that the rent note created a tenancy of 
indefinite term which, as soon as three months' 
rent was in arrears, reduced itself to tenancy-at- 
will, because on that event occurring, the landlord 
became entitled to eject the tenant without notice. 
That there being a contract to the contrary the 
resulting holding could not bo regarded as a 
monthly tenancy. That the question whether D 
was a tenant-on-sufiecance did not arise in the 
case. That B, being merely a teuant-at-will at 
the time of bis death, by lOlO latest, i.e. on B's 
death, the relationship of landlord and tenant 
between the parties bad ended, and, in so far as 
B’s son D was in possession, be was in as a 
wrong-doer and bis possession adverse. That 
whichever of Arts. 139, 142 and 144 applied, P's 
suit for possession was barred by limitation. That 
D’s possession could not be said to be permissive 
merely because P paid some charges in connexion 
with the property as that did not show consent. 
That once the tenancy had come to an end there 
could be no estoppel under 8. 116, Evidence Act. 
There being no tenancy continuing after B's death 
at latest, the period of statutory estoppel was at an 
■end 8 M I A 43 (P G) and A I R 1923 P C 146, 
Btsting. ; Case law discussed. 

[P610C 2 ; P 511 C 1. 2] 

(b) Landlord and Tenant—Tenancyat-will— 
Determination of. 

A tenancy-at* will. In English law is determined 
"by the death of either party or by either doing 
any act, inconsistent with the continuance of the 
tenanoy. A lease from month to month is, of 
oourse, heritable; (1842) 9 M d W 643 and AIR 
2937 Nag 321, Bel, on. (P 609 C 2] 

(c) Landlord and Tenant—Tenancy at suffer¬ 
ance English fiction of tenancy at sufferance 
appears to be recognised in India (Obiter). 

The law In India appears to recognize the Eng* 
llsb fiction of tenanoy-at-suSeraoce. Whether (he 
fiction ehonld bo imported Into India depends on 
whether it is consonant with justice, equity aod 
good oonsoience, bearing in mind the conditions 
of affairs and the statutory law hero appitoable : 
Case law discussed. [p 510 C 2] 

(d) Landlord and Tenant—Tanant by suffer¬ 
ance whether Irespaaser (Quaere), 

Whether a tenant by aufferaooe U in the same 
sosition as a trespasser : SB Bom 89$, Doubted ; 
07S9) 8 B R 728, Explained. [P 610 0 1] 

(e) Transfer of Property Act (1882), S. Si- 
Transferee of property making improvementa 
on it under bona fide baliaf that be is absolutely 


entitled to it—Acquiescence on part of trans¬ 
feror-Trar>sferee misled by acquiescence- On 
proof that transferee has no title, he is entitled 
to remove what he has built provided be re¬ 
turns land in tbe state it was. 

The rule in (1865) 1 H L 129 is subject in India 
to the exception that a party building on tbe land 
of another is allowed to remove the building. The 
right does not of course exist when the action is 
mala fide and tortious but when theta is acquies¬ 
cence and a bona fide belief on tbe part of tbe 
parson building that he had title, then if it should 
appear, that the person building has no title and 
was misled by the acquiescence, be is entitled to 
remove what be has built so long as be substan¬ 
tially returns tbe land in the state it was : (1865) 
1 li L 129, Ref. ; 20 Bovt 298 and 2 N L H 4, 
Bel. on. [P 511 0 2] 

(f) Landlord and Tenant—Liability of tenant 
— Agreement between parties imposing obliga¬ 
tion on tenant to do plastering and repairs of 
premises—Condition does not impose on tenant 
obligation to build house which falls down. 

Tbe mere fact tbit an agreement between a 
landlord and tenant, embodied in a rent note, 
imposes an obligation on the tenant to do plaster¬ 
ing and repairs of tbe premises leased out, docs 
not impose on tbe tenant an obligation to rebuild 
a bousc which falls down, or is reconstructed in 
obedience to a dilapidation notice. [P 511 C 2 ; 

P 612 C 1] 

A. Eazak Khan — for Appellant. 

M. B. Kinkhedo and E. K. Rao, and 
A. R. Kulkarni — for Respondents 1 
to 3 and 4 respectively. 

Judgment.—This judgment covers First 
Appeals Nos. 166 of 1934 and 174 of 1934. 
Of these two appeals, which were heard 
together, one (First Appeal No. 174 of 
1934 ) is by the hr.st defendant and tbe 
other (First Appeal No. 166 of 1934) is by 
the plaintiffs. The plaintiff family has 
been torn by dissensions which may account 
for the somewhat extraordinary succession 
of events. In this suit we find Bhikarilal, 
a member of the family of the plaintiffs 
(all being descended from Jagannath though 
through different lines), joined as defen¬ 
dant 4. The story starts with a lease 
granted on 20th Match 1893. Tbe subject- 
matter is a number of houses but we are 
here concerned with a tenement said to 
consist of five blocks, each block compris- 
ing two chasmas (a chasroa being that 
portion between pillars). We next find a 
rent note being executed by Bhure Khan. 
Bbure Khan is defendant I's father. As 
the case turns to some extent upon this 
document it is desirable to set out tbe 
material portion. 

The person speaking is Bhure Khan, be 
is to be regarded as addressing the land¬ 
lords. Seth Bheolalji (lather of plaintiffs 1 
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and 2) and Hiralal (adoptive father of 
plaintiff 3) : 

You have got six houses in Maliwada Mohalla 
at Khandwa I have taken them on a rent of 
Rs. per mensem. I will pay the amount 

regularly every month. If I make default for 
three months you may get your houses vacated 
immediately. I will pay interest at Re. 1 per 
cent, per mensem till satisfaction, on the amount 
that may be found due against me on account of 
chadat (arrears). The particulars of the houses 
taken on rent are as below : 

1. One and a half storied, tiled house of ton 
chasmas of the run of four sagtis with its facing 
towards the East. 

Item 1 is the subject-matter of this suit 
whereby the plaintiffs seek possession and 
mesne profits together with certain other 
reliefs not agitated in this appeal. The 
defence is one of adverse possession. The 
defendant also says that he has incurred 
expenditure in building on part of the site 
with plaintiffs’ knowledge and consent and 
should in any event be allowed credit for 
the amount expended. The learned Judge 
has decreed possession, rejected the claim 
for accounts, permitted the defendant to 
remove his superstructure. The defendant 
says that possession should not have been 
ordered and that in any event be should 
have been allowed his expenditure upon 
the superstructure. The plaintiffs say, in 
their appeal that accounts should have 
been ordered and that the first defendant 
should not have been permitted to remove 
the superstructure. The findings on Issues 
6, 6 and 7 (viz, that these are not proved) 
are also challenged by the plaintiffs. These 
issues are: 

6. Did Bbure Khan and defendant 1 occupy 
two blocks on a monthly rent of Rs. 5 from 1900 
onwards ? 6. What rent was in arrears upto the 
year 1923 ? 7. Was defendant 1 allowed to build 
the Southern portion of the house, i. e. the blocks 
Nos. 1 and 2 and the compound wall on the 
understanding that the amount expended by him 
on the construction should be given credit to wards 
the arrears of rent ? 

Bhure Khan died in 1910. No one paid 
any rent after 1900. The main question 
will be whether the leasehold interest, 
whatever it was, came to an end in 1910 
(or before) or whether defendant 1, his son, 
remained on, without paying rent in the 
capacity of representative of a lessee; or 
whether, the leasehold interest determin. 
ing, the son was in adverse possession so as 
to be able to claim the benefit of the 
Statute of Limitation. If so entitled, what 
Article applies—Art. 139, 142 or 144? 
Before embarking upon an analysis for the 
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purpose of discovering the answers to be 
given to these questions it is necessary to 
state another fact. Tn 1900 the lessor, his 
brother and cousin took from Bhure Khan 
and from defendant 1 (the question of 
defendant I's then minority arises) a bond 
the obligation to pay which is cast in the 
first person singular. This bond is said to 
be in respect of arrears of rent and in some 
way to fix defendant 1 with the position of 
tenant because, being a party, and, accord¬ 
ing to the plaintiffs, not a minor, he has 
agreed to pay these arrears. The learned 
Judge finds, after an examination of the 
account books and hearing P. W. 13 that 
this bond was partly in respect of rent in 
arrear. He also finds that defendant 1 
was then a minor. He further finds that it 
did not amount to a new contract of lease. 
The finding of minority has been strongly 
attacked. We have had our attention 
directed to the fact that defendant 1 a 
month before this bond presented a docu. 
ment for registration (which he could not 
properly do if a minor), that there is evi¬ 
dence that he was 28 or 29 in about 1910 
and that in a plaint he is described at 40 
in 1922. Some point was also made, 
founded on Ex. D.l, but we find it impos- 
sible to see how that alleged notice helps 
one way or the other on the question of 
defendant I's minority in 1900. None of 
this evidence appears to us to be of any 
weight. For example, what weight can one 
attach to this: (D. W. 7 in cross-examina¬ 
tion) : Defendant I’s father as far as I 
remember died one year after my coming 
to Khandwa. It may be 1910. Defendant 1 
was about 28 or 29 then.” From that wo 
are asked to infer that he must have been 
18 on 23rd July 1900. We prefer the evi¬ 
dence on which the learned Judge relies, 
viz. Ex. D.24. This is a school certificate 
dated Ist April 1897. It states the age of 
defendant 1 as 13 years 2 months. 

Thus the bond of 1900, not being bind¬ 
ing on defendant 1 and not creating a new 
lease, can be regarded as passing out of the 
story. We are thus left with the rent note 
of 1897. It has been argued that that docu¬ 
ment evidences a lease for less than one 
year, viz. a lease from month to month 
alternatively for three months and there¬ 
fore amounts to a lease for a term less than 
one year. Alternatively it is said that under 
S. 106, T. P. Act, as this is a lease of 
immovable property not for agricultural or 
manufacturing purpose it must be deemed, 
in the absence of a contract to the contrary, 
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to be a lease from month to month. On 
the true construction of the document we 
are of the opinion that it creates a ten. 
anoy of an indeBnite term which, as soon 
as three months’ rent is in arrear, reduces 
to a tenancv-at.will because on that event 
occurring, the landlord becomes entitled to 
eject the tenant without notice. There is 
accordingly a contract to the contrary and 
the resulting holding cannot be regarded as 
a monthly tenancy. One obviously cannot 
be a monthly tenant where the landlord 
cannot get possession until there is three 
months' rent owing. This therefore is a case 
of a lease for an indeterminate term which 
becomes a tenancy.at-will on the bappeo- 
ing of an event which has occurred. 

Counsel for defendant 1 suggested in his 
argument that the result of such a lease is 
to make the father of defendant 1 a tenant- 
at-will which ended with the father’s death 
by a reference to 8 M I A 43* at pp. 64 
and 65. If however that case were on all 
fours it would be destructive of defendant 
I's case for their Lordships observe at p. 65 
“he (the lessee) and they after him could 
not be treated as trespassers, but were in 
as tenants.at-will." Their Lordships so 
found however in that case because they 
held that the agreement there amounted to 
an interest difficult to deBne but more like 
a freehold interest than any other and, not 
being capable of being created by a mere 
writing could only operate as an agreement. 
The persons holding under this agreement 
having been let in, would be tenants-at- 
will. It was expressly stated that the 
lessee’s death would not determine the 
^uasi.freehold interest. In that case the 
term was to continue until after the occur¬ 
rence of a contingent uncertain event 
(which never happened). That is not this 
case. This case is nearer to 7 Pat 649* 
where it was debated whether the uncer. 
tain term was or was not heritable and it 
was held by the Judicial Committee on the 
facta there present that it was not herit. 
able. The case however is also distinguish, 
able because (as appears from the report of 
the case in the High Court, A I B 1925 
Pat 367 at p* 869)i it was not coDtsstod 
that the interest conferred was of a life. 

1. Breejsuttj Annodomohey Douee t. John Doe. 
(1869) 8 U 1A 43=4 W R 61 (P 0). 

9. Kamakhya Narayan Singh v. Bam Rakeha 
Singh, (1938) 16 A I R P 0 146=109 I C 668 
=66 I A 313=T Pal 649 (P 0). 

8. Charan Mahlon v. EatDakhyaNarayaB,(1096) 
•c-r IS aiRPat 867=66 1C 887=6 PLT98. 
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estate. Such an estate would end with the 
tenant’s death. 

It is however of little purpose to cite 
cases on quite different facts such as 4 Pat 
139^* and 36 Mad 557.^ On the construction 
of this lease we are of the opinion that the 
term was indeBnite and after three months’ 
rent was in arrear the landlord could turn 
the tenant out at will and without giving 
him any notice. That position had been 
reached many years before the death of 
Bhure Khan in 1910. Thus when Bhure 
Khan died be was a tenant-at. will. Such a 
tenancy amounts, in our opinion, to no 
estate at all and is not heritable. A tenanoy- 
at-will, in English law, is determined by 
the death of either party, or by either 
doing any act inconsistent with the conti 
nuance of the tenancy : Coke on Littletone 
55.b : (1842) 9 M & W 643° at p. 646. A 
lease from month to month is, of course, 
heritable: I L R (1937) Nag 406,^ 

A number of cases were cited before us 
in which the position of a tenant holding 
over, after the determination of a term 
certain, and without paying rent, was con- 
sidered. In English law such a person 
would be deemed a tenant at sufferance. 
This, the lowest estate, is a fiction designed 
by English lawyers, to prevent the tenant 
holding over from lapsing into the position 
of a trespasser. It is turned into a tenancy, 
at-will if the landlord assents to the posses¬ 
sion, or, if he receives rent, into a tenancy 
from year to year : (1830) 1 B & Ad 365.® 
It does not, in our view, arise in this case 
and it is accordingly unnecessary to consi. 
der whether this fiction has been imported 
into India though we may observe that in 
24 Bom 504® and in 30 N L R 155^® it 
appears to have been assumed that tenancies 
by sufferance exist here as in England 
though we observe that in 24 Bom 504® 

4. Bam Raobhya Slngb v. Kumar Kamakbya 
Naraiu. (1925) 12 A I R Pat 216=84 I 0 686 
=4 Pat 139=6 P LT 12. 

6. Maoioka Mudaliar v. Obiouappa Mudallar, 
(1913) 86 Mad 667=16 I O 1002. 

6. Turner v. Doe, (1842) 9 M & W 643 = 11 L J 

Ex 463=60 B R 660. 

7. Rajib HasBain v. Nawab YanuBkban. (1987) 

24 A X B Nag 821=173 1 0 643=1 L B (1937 ) 
Nag 406. 

8. Doe v. Morse. (1880) 1 B ft Ad 866=109 E B 
893. 

9. Ohandri v. Dajl Bbao, (1900) 94 Bom 604=3 
Bom L B 491. 

10. Shrl GopI Nath Mahara] Banathan v. Motl, 
(1934) 91 A I B Nag 67 = 148 1C 661 = 80 
. lfDB166. 
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the possession of the person holding over, 
(i. e. the tenant by sufferance) was treated 
as wrongful. In argument it was suggested 
that 24 Bom 504® was approved by the 
Privy Council in 26 0 W N 722.^^ Their 
Lordships however in that case appear to 
have disposed of the appeal as raising a 
question of fact only. 24 Bom 504® was 
cited in one of the judgments appealed from 
and is cited as deciding that a tenancy by 
sufferance does not apply in this country. 
We do not so road the judgment of Jenkins 
C. J. who, indeed, cites Coke on Littleton. 
In that case what was decided was that 
Art. 139 applies, that Article applying when 
the possession began in tenancy though 
there was no relationship of landlord and 
tenant, because no privity, after the term 
had determined. That there was no privity 
was a proposition forwarded in Coke on 
Littleton. There was no suggestion that the 
law in India rejected the Bction of a ten. 
ancy at sufferance. 

• 

It was pointed out that Art. 139 must 
have application to cases where the rela. 
tioDship of landlord and tenant has deter, 
mined because otherwise the suit for 
possession would be out of the question. 
Clearly a landlord cannot sue for pos. 
session unless before suit be has caused 
the tenancy in some manner to come to an 
end. It is true that Candy J. at p. 509 
speaks about tenancies at sufferance in 
terms that suggest the possession is wrong, 
ful bub we do not understand him to say 
that there is no tenancy at sufferance in 
India. Candy J.'s view that the holding, 
after the determination of the term, is 
wrongful, is founded on 22 Bom 893.^^ 22 
Bom 893*^ is based on English authorities 
commencing with Comyn’s Digest and states 
that a tenant by sufferance is in the same 
position as a trespasser. This we respect¬ 
fully doubt. In (1789) 1 H B1 97^® the case 
relied on in 22 Bom 893** for the proposi, 
tion that a tenant on sufferance is soma, 
times called a trespasser, it will be found 
that the term “trespasser” was only used 
by counsel who stated that that was what 
the person in possession clearly was not 
(we have access only to the Revised Reports 
which occasionally contract the reports 
reproduced). The action was in ejectment. 
Under the old system of pleadings trespass 

11. Bhugwan Bamanuj Das v. Bamkcishna Bose, 

U922) 9 A I B P 0 184 = 74 I 0 661 = 26 

0 W N 722 (P 0). 

12. Eantheppa v. Sheshappa, (1898) 22 Bom 693. 
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would not have lain in such circumstances 
but ejectment would. Being liable to be 
sued in ejectment without notice, there was 
very little practical difference between his 
position and that of a trespasser except 
that limitation would not run and the form 
of action would be different. The fiction 
was designed for the benefit of landlords. 
Whether the fiction should be imported 
into India depends, in our opinion, on whe¬ 
ther it is consonant with justice, equity and 
good conscience bearing in mind the condi. 
tions of affairs and the statutory law here 
applicable. We do not pursue the matter 
however as here we are concerned, in 
our opinion, with a tenancy-at-will which 
terminated on the death of the landlord, 
alternatively of Bhure Khan, whichever 
was first. 

It is not necessary to enquire which, 
for, at latest by 1910, the relationship of 
landlord and tenant had ended and in so 
far as defendant 1 was in possession he 
was in as a wrong, doer, as was his father 
before him if the landlord predeceased the 
father. It is not necessary to determine in 
this case whether Arts. 139, 142 or 144 
applies, for whatever view be taken of the 
nature of defendant I’s possession the result 
is the same. The position is obvious if 
Art. 142 or Art. 144 applies. It is not as 
apparent if Art. 139 applies. That Article 
can only apply when there is a tenant 
whose tenancy has determined. In point of 
fact defendant 1 has never been a tenant. 
His father’s tenancy, which as we have 
shown, was at will, determined at his death 
and therefore defendant 1 inherited nothing. 
He was a wrong.doer and like any other 
wrong.doer had the right to prescribe for 
an absolute title or for some lesser estate. 
It is clear from his pleadings that be pur. 
ported to claim through his father. He said 
that his father had purchased this property 
and held it in his own right and that when 
he died the defendant inherited whatever 
interest his father bad. He set up no lode, 
pendent title in himself except in respect of 
a matter which has been found against 
him. He said that on 8th March 1911 ha 
himself openly asserted a hostile right bat 
that has been found against him. He is 
therefore in no better position than Bhure 
Khan would have been in if he had been 
alive and if for some reason his tenancy-at. 
will had determined in 1910. In that event 
of course Art. 139 would have applied and 
time would have run from the year 1910, 
and if defendant 1 had inherited this estate’ 
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at sufferance, as he can {see 18 Halsbury 
p. 438) and as be purports to have done, 
then the flow of limitation would have 
continued and the claim would still be 
beyond time. Therefore even from this 
point of view the claim so far as two blocks 
are concerned is barred. 

It was suggested that defendant Is pos- 
session was permissive because the plaintiffs 
have paid some charges connected with this 
property, hut in our opinion that does not 
show consent. Of course, this assumes a 
fiction, namely that the tenancy at suffer, 
anoe commenced before Bhure Khan died. 
In point of fact it did not and the fiction 
cannot be carried further than the circum. 
stances warrant. It is said that S. 116, 
Evidence Act, creates an estoppel, here 
defendant 1 being in as the representative 
of his father who entered as tenant ; A I R 
1937 P C 251.^* This branch of the argu¬ 
ment proceeds on the fundamental assump. 
tion that Bhure Khan’s tenancy in some 
way was inherited by defendant 1 either 
because it was a tenancy from month to 
month (I L R (1937) Nag 406)^ or because 
the occupation started as a permissive 
occupation or because defendant 1 has 
pleaded the lease of 27th July 1897 and 
must therefore be treated as bolding in the 
capacity of tenant or because in some way 
the plaintiffs have assented to defendaut I’s 
tenancy. 

We have already negatived assent. We 
have also disposed of the argument based 
on the view that Bhure Khan’s tenancy 
was a monthly tenancy. We do not consi. 
der that the fact that Bhure Khan was at 
one time a tenant or that the fact that 
defendant 1 (in the alternative) accepts 
that origin of the possession makes any 
difference once it appears that that tenancy 
had come to an end. Once the tenancy is 
at an end there is nothing for S. 116, Evi. 
denoe Act, to fasten on to. Defendant 1 
does not claim through a tenant. There is 
here, at latest after Bhure Khan’s death 
and probably before, no tenancy continu. 
ing and the period of the statutory estop, 
pel ie consequently ended. It was also 
argued that Bhure Khan was a monthly 
lessee before the rent note of 1897 was 
signed and if the rent note is inoperative 
one is thrown back upon the pre.exiatiog 
position and therefore Bhure Khan was a 

14. Krishna Proud Barabonl Coal Conoem. 
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BLR 636=64 I A 811=1 L B (1988) 1 Oal 1 

(P 0). 


tenant from month to month. We are 
clearly of the opinion however that after 
1897 Bhure Khan held under the terms of 
the rent note of 1897 and the monthly 
tenancy was at an end. That in our opinion 
disposes of the claim so far as the two 
blocks 3 and 4 of which defendant 1 has 
been in possession since the death of his 
father. We turn now to the two blocks 
upon which defendant 1 has built, that is 
to say, blocks 1 and 2. The fifth block is 
not in contest in this appeal. Nothing has 
been said about it. 

The facts appear to be that defendant 1 
was allowed to reconstruct two of the 
blocks and the compound wall around about 
1922. The plaintiffs’ story that this was 
the result of an oral agreement whereby 
defendant 1 built in lieu of paying rent, an 
obviously fantastic story, has been found 
agaioab. It bas been suggested that defen. 
daub 1 used the plaintitts’ materials which 
were derived from buildings on the site 
which had fallen down or been demolished 
and that in any ease following the Knglish 
rule in (1865) 1 H L 129’^ the defendant 
has neither a right to compensation nor 
the right to recover the materials. As was 
pointed out in 20 Bom 298*® relied on in 2 
N L R 4*^ at page 5 the rule in (1865) 1 
H L 129‘® is subject, in India, to the exeep. 
tion that a party building on the land of 
another is allowed to remove the building. 
We must not be taken as saying that how- 
ever mala fide or tortious the act, there is 
any such right but when there is, as here, 
acquiescence and as here, a bona fide belief 
on the part of the person building that he 
bas title, then if it should appear that the 
person building has no title and was misled 
by the acquiescence, we are of the opioiou 
that he is entitled to remove what be bas 
built BO long as be substantially returns 
the land in the state it was. Here the posi. 
tion was that dilapidation notices were 
being served. It was urged that as the rent 
note imposed an obligation on the tenant 
to do plastering and repairs, therefore 
defendant 1 had in any event to restore 
the bouses. This of course proceeds on the 
assumption that defendant 1 was a tenant, 
an assumption already rejected. Apart from 
that, such a clause would not impose on a 

16. Batnsdeo v. D^son (1UH&) 1 U L 1/9=19 Jur 
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tenant an obligation to rebuild a house 
which fell down or was reconstructed in 
obedience to a dilapidation notice. 

According to defendant 1 he spent some 
Rs. 3500 on these two blocks. Plaintiffs 
say some Rs. 700 was spent and the learned 
Judge finds he spent Rs. 800. The recon. 
struction took place in 1923 and therefore 
defendant 1 appears to have let the recon- 
structed houses to a succession of tenants. 
We invited counsel for the appellant (defen. 
dant l) to show that for twelve years 
defendant 1 had been in possession of 
blocks 1 and 2 but he was not able to show 
possession before the reconstruction. We 
are satisfied that defendant 1 spent a con. 
siderable sum of money in reconstructing 
these houses [valued by the plaintiffs' 
agent (Ex. D.28) after consulting the plain, 
tiffs, at Rs. 7000 for buildings alone] and 
that be did so believing that be bad title 
and that the plaintiffs stood by and 
allowed him to incur this expenditure. We 
are accordingly of the opinion that the 
learned Judge was right in permitting de. 
fendant 1 to remove the superstructure on 
blocks 1 and 2 and the compound wall. 

The Appeal No. 166 of 1934, so far as 
accounts are concerned, has not been 
pressed. The Appeal No. 166 of 1934 accor. 
dingly fails and is dismissed with costs. 
The Appeal No. 174 of 1934 partly succeeds, 
defendant 1 being entitled to retain posses, 
sion of blocks 3 and 4 and the decree is 
varied accordingly. The rest of Appeal No. 
174 of 1934 is dismissed. The order for 
costs in the lower Court will stand but as 
the plaintiffs have not succeeded in respect 
of items 3 and 4, defendant I's costs, which 
he was given in proportion to the claim 
dismissed, will automatically be increased. 
The costs in First Appeal No. 174 of 1934 
will be proportionate to success and failure. 

R.M./r.K. Order accordingly. 
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In re Bihari Gayaprashad Barai — 

Non-applicant. 

Criminal Eevn. No. 92 of 1938, Decided 
on 23rd March 1938, reference made by 
Addl. Dist. Magistrate, Raipur. 

Criminal P. C. (1898). S. 139.A (2)-Magis. 
trate cannot order either aide to brinff civil 
«uit. 


Section 139.A (2) says that If the Magistrate on 
enquiry finds that there is any reliable evidence in 
support of the non-applicant’s denial of the exist¬ 
ence of a public right ho shall stay the proceedings 
until the matter of the existence of such right has 
been decided by a competent Civil Court. The 
l^Iagistrate is however not empowered to order 
either side to bring a civil suit : AT R 1930 All 
658, Rel. on. [p 512 C 2) 

Order. — Certain residents of village 
Khuteri lodged a complaint under S. 133, 
Criminal P. C., against Bihari for causing 
obstruction to a nala by erecting a dam 
across it in his own field, thereby causing 
the public road khasra No. 393 to be inun. 
dated. After enquiry the Magistrate came 
to the conclusion that the non-applicant's 
denial of the right of free passage of water 
through his field was a bona fide one. He 
stayed the proceedings until decision of the 
matter in dispute by a competent Civil 
Court, directing that a civil suit should be 
brought by the non-applicant himself. The 
case has now been reported by the Addi. 
tional District Magistrate, Raipur, with a 
recommendation that this last order direct, 
ing Bihari to bring a civil suit should be 
set aside. The reference has been properly 
made and must be accepted. S. 139.A (2), 
Criminal F. C., says that if the Magistrate 
on enquiry finds that there is any reliable 
evidence in support of the non-applicant’s 
denial of the existence of a public right, he 
shall stay the proceedings until the matter 
of the existence of such right has been de¬ 
cided by a competent Civil Court. The 
Magistrate is not empowered to order either 
side to bring a civil suit. This follows from 
the Section itself. The point was considered 
in 52 All 592,^ which pointed out that the 
Magistrate cannot compel either party to 
go to the Civil Court; if the denial is pro- 
ved the Criminal Court holds its hand and 
it will be the business of the applicant to 
bring a civil suit if be likes. In the present 
case there was no reason for the non-appli- 
cant to take the initiative, and be should 
not be compelled to do so. The applicants 
can, if they so wish, and if they do not, 
things will go on as before. The order re. 
quiring Bihari to file a civil suit is vacated. 

D.S./r.K. Order vacated. 


1. Bozan v. Foujdar, (1930) 17 A I B All 668— 
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62 All 692=1930 A L J 815. 
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FULL BENCH 

Stone C. J. Gruer and Vivian Bose JJ. 

Venkatesh Yeshwant Deshpande 

Applicant 

V. 

Emperor. 

Misc. Criminal Case No. 40 of 1938, 
Decided on 30th September 1938. 

(a) General Clauses Act (1897), S. 21 — 
Order under S. 401, Criminal P. C., granting 
remission of punishment falls in category 
different from order contemplated in S. 21, 
General Clauses Act ("Per Hiijogi J.). 

It la a well-recognized rule of construction that 
the words used in a statute must be interpreted 
according to their context. 8. 21, General Clauses 
Act, must therefore be read in the light of Ss. 14 
to 20 which precede and Ss. 22 to 24 which follow. 
These considerations make it clear that the word 
‘order’ used in 8. 21 is a legislative or statutory 
order, that is, an order having the force of law. 
The order passed under 8 . 401, Criminal P. C.. 
granting remission of punishment falls in a cate¬ 
gory different from the order contemplated in Sec. 
21, General Clauses Act. (P 615 0 2; P 516 0 1} 

(b) Criminal P. C. (1898), S. 491—Object 
explained (Pqc Niijogi J.) 

The object of S. 491, as the habeas corpus pro¬ 
ceeding in England, is to enable a person under 
detention in public or private custody to test its 
lesallty. CP 516 C 1] 

(c) Criminal P. C. (1898), S. 401-Order 
under S. 401 by Local Government — Nature 
explained. 

Though an order under 8 . 401 passed by the 
Local Government is in the name of the Governor 
becanse that is the constitutional form it has to 
take, it is in reality an order of the Provincial 
Government. [P 516 c 2] 

(d) Cfiminal P. C. (1898), S. 401 (1) — 
Power’ to suspend or remit. 

Viewing sub-s. (1) as a whole it is the clear 
Intention of the Legislature to confer a ‘power’ to 
suspend or remit a sentence. [P 517 C 2] 

❖ ^ (e) Criminal P. C. (1898), S. 401 — 
Or^r of unconditional remission of sentence 
Government cannot subsequently restore 
sentence—Even assuming that Government bas 
power to cancel order of remission, such power 
cannot be exerci»d later than date on which 
prisoner is due for release under uncancelled 
order of remission CPet Full Bench.). 

It is not open to Government, after remitting a 
sentenoo unconditionally, and in absence of fraud 
or mistake, to cancel the order and restore the 
8 enten<M. Even aseuming that the Government 
has such power, an order remitting sentence which 
has bwu acted upon to the extent of informing the 
Leglalature of the remission, cannot be amended 
or oanoelled or snepended by the Assistant Legal 
^membrsnoec writing to the Superlntende^of 
CentralJau a memorandam telling (be Buperin- 
tendent to keep a prisoner In oostody until he Is 
cold to let him go. That is not the way that orders 
are amended. When the amending or^t is rnenr id 
some days after an appUoation noder 8 . 491 for 
writ of Habeans Oorpoi had been laonohed and 
after the prisoner was entitled to be released 
•uodsi; the order of remission, any possible locus 
1988 N/66 & 66 


paeniteniiae is clearly at an end. [P 5 I 8 C 1; 

(f) Criminal P. C. (1898), S. 401—S^cope of 
power of Local Government explained (Par 
Bose J.). 

Executive Government has not got unfettered 
and unqualified freedom of action iu the matter of 
suspension and remission of sentence. Its powers 
in this respect are in a sense derived from a statu¬ 
tory delegation of the Royal Prerogative of pardon; 
not co-extensive with it, and not superior to it! 
That being so, the rights of the Executive cannot 
be greater than those of His Majesty himself 
except and unless they are specifically enlarged by 
statute. Even if it bo supposed that the Executive 
Government bas power to cancel order remitting 
sentence, the Government must bo prepared to 
substantiate and justify its action and must give 
reasons first to the person concerned and then, if 
the matter reaches Court, to that tribunal; (1916) 
2KB 742, Bel. on. [P 518 C 2 ; P 519 C 2] 

(g) Criminal P. C. (1898), S. 401—Order of 
remission - Effect. 

The effect of an order of remission is to wipe out 
the remitted portion of the sentence altogether 
and not merely to suspend its operation. 

[P 520 C 1] 

J. Sen, B. L. Gupta, M. Adhikari and 
N. T. Mangalmurti — for Applicant. 

W. R. Puranik, Advocate-General — 

for the Grown. 

Order of Reference 

Niyogi J. —This is an application made 
by Venkatesh Yeshwant Deshpande, a 
prisoner in the Central Jail, Nagpur, under 
S. 491, Criminal P. C., for issue of an order 
to be set at liberty. The applicant was 
convicted by the Sessions Judge, Amraoti, 
in Sessions Trial No. 8 of 1936 of an 
offence punishable under S. 120.B, I. P. C., 
and sentenced to two years’ rigorous im. 
prisonment and to pay a fine of Rs. 1000. 
His appeal to the High Court was dis- 
missed on 14th June 1937, and he surren¬ 
dered to his bail on 22nd June 1937 on 
which day he was re-committed to jail. The 
date of his release would thus be 2l8t June 
1939. It appears that he made some appli¬ 
cations to the Local Government under 
Sec. 401, Criminal P. C., and he succeeded 
in getting remission of one year by an 
order of the Local Government passed on 
24th February 1938. On 24th March 1938 
the Hon’ble the Premier announced a 
general remission of two months respecting 
all the prisoners throughout C. P. and 
Berar in commemoration of the introduc- 
tion of jail reforms. The applicant also 
earned his usnal remission for good conduct 
and indostry under Bole 130 of the Rules 
iaaoed by the Government of India under 
the Prisoners Act, the total nnmber of days 
numbering 27 up to the end of the first 
quarter of 1938. 
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The applicant contends that taking into 
account all these remissions he was entitled 
to be released on 16th April 1938 and 
complains that be is being illegally and 
improperly detained in prison notwith¬ 
standing that he has served the unremitted 
portion of his sentence and also paid his 
fine in full on 16th July 1937. The appli. 
cant’s learned counsel, Mr. J. Sen, advo¬ 
cate, appeared on 23rd May 1938 forenoon 
with a motion for the issue of an order 
under S. 491 (b), Criminal P. C. On hearing 
him and taking into consideration the 
Local Government’s order dated 24th 
February 1938, I admitted the application 
and forthwith issued notice to the Advocate. 
General and the matter was heard at length 

on 30tb and Slat May 1938. 

The learned Advocate-Goneral admits 
that on 24th February 1938 the Local 
Government granted remission of one year 
and that it was communicated to the ap¬ 
plicant in due course. He further admits 
that there was general remission of two 
months announced by the Hon’ble the 
Premier on 24th March 1938 and also that 
the applicant was entitled to the usual 
remission for good conduct and industry. 
He concedes that in consideration of these 
remissions the applicant was entitled to 
be released on 16th April 1938. He how. 
ever contends that on 14th April 1938 that 
is two days before the due date of release, 
the Local Government varied its previous 
order dated 24th February 1938 and direc¬ 
ted that he should not be released until 
further orders, and further that that order 
was rescinded by a fresh order passed on 
28th May 1938. He therefore denies that 
the applicant at any material time was 
illegally or improperly detained in prison 
and opposes the application. 

The arguments covered rather a wide 
field involving discussion of the fnnda- 
mental principles as to the liberty of the 
subject and the urgency of the issue of an 
order under S. 491 which is in the nature 
of the writ of habeas corpus, and reference 
was made to numerous English and Indian 
decisions bearing on the question. It how¬ 
ever appears to mo that it is unnecessary 
to go into this abstract question, as the 
issue which arises on the present applica¬ 
tion is of a* limited and defined character, 
although not free from complexity. The 
main questions in this case are (l) whether 
the remission granted by the Local Govern, 
ment on 24th February 1938 took effect 
immediately or it did not take effect until 
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16th April 1938, (2) whether the Local 
Government’s order of 14th April 1938 
that the prisoner should not be released 
was a valid order and could operate to 
withdraw the remission already granted 
under S. 401, Criminal P. C., on 24th 
February 1938 and (3) whether the Local 
Government’s order passed on 28th May 
1938 was according to law. In view of the 
novel and exceptional nature of the appli. 
cation, the importance of the case and the 
complexity of the issues involved, I am of 
opinion that this case should be dealt with 
by the Division Criminal Bench of the 
High Court. I would therefore reserve my 
final opinion on the issue involved and- 
I should guard myself against being under, 
stood as conclusively determining the 
matters in controversy in the observations 
which follow. 

In order to decide whether this proceed, 
ing should be allowed to continue or not 
I have to examine cursorily the arguments 
put forward on either side. If the learned 
Advocate General’s contention is valid and 
should prevail, the dismissal of the applica- 
tion must follow as a matter of course. It 
is therefore necessary to consider the points 
raised in support of the legality of the 
Local Government’s orders dated 14th 
April 1938 and 28th May 1938.1 may first 
deal with the order dated 14th April 1938. 
That purports to be a memorandum ad. 
dressed to the Superintendent of the CeD> 
tral Jail, Nagpur, and it says : 

In continuation of this department endorse* 
meat No. 670-433 ZIX, dated 24tb Februarj 
1938, I am directed to inform yon that peudicf 
farther orders the prisoner V, Y. Deshpande 
should not be released. 

It bears the signature of the Assistant 
Legal Bemembranoer for Secretary to 
Government C. P. and Berar, Judicial 
Department. The argument of the learned 
Advocate-General is that this memorandum- 
must be read as a part of the letter refer- 
red to therein. The obvious objections to 
this course are that there would be two. 
contradictory orders in one and the same 
correspondence, namely (l) remitting the 
sentence, and (2) commanding detention of 
the prisoner. That the first letter was un¬ 
conditional in its terms and as such was^ 
understood by the jail authorities as an 
order to grant remission forthwith, is evi- 
dent from the fact that in the history 
ticket of the prisoner against date 26tb- 
February 1938 is noted , 

on mercy petition from onfeslde, the 

the C. P. and Berar has remitted under Seo. 40i» 
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Oriminal P. 0., 1899, a portion of one year of the 
Sentence of two years. 

The remission granted on 24th February 
1938 was not encumbered with any con¬ 
dition which under S. 401, the Local Gov¬ 
ernment was certainly empowerd to impose. 
As the remission was granted without any 
condition as contemplated in Sec. 401 (l), 
it would be contrary to the letter and 
spirit of that Section to impose a condi¬ 
tion at a later date. The memorandum 
dated 14th April 1938 may be read either 
as supplementary to the first or indepen¬ 
dently of it. On the first alternative, it 
leads to the startling and anomalous result 
that while the prisoner was granted remis¬ 
sion of punishment, he would be denied the 
benefit of it. Is it reasonable to predicate 
of’the Local Government as saying “We 
remit your punishment, nevertheless we 
will not release you when your term of 
imprisonment expires, but will continue 
to detain you as long as we choose" ? Such 
an order would be repugnant to Sec. 401, 
Criminal P, C. It must be observed that 
Sec. 401 (l), Criminal P. C., speaks of sus¬ 
pension of the execution of the sentence or 
remission of the whole or part of the 
punishment but it makes no mention of 
release. Consequently the memorandum 
dated 14th April 1938 which only prohibits 
the release of the prisoner cannot be cover¬ 
ed by Sec. 401, Criminal P. C. The remis- 
Sion of punishment is a solemn juristic act, 
whereas release is a ministerial routine and 
13 purely mechanical. The order addressed 
to the prison authority to detain the pri¬ 
soner physically could not impair the legal 
effect of the remission of the punishment 
\^ioh that document did not purport to 
affect. Consequently, whether the remission 
of punishment came into force on 24th 
February 1938or 16th April 1938 there was 
no legal impediment to its operation with the 
result that the prisoner became entitled to 
09 ^ set at liborty afc thoond of odo year's im- 
prisonment. The legal tight which the pri- 
soner acquired as the result of the remission 
of hiB punishment could not be taken away 
by the prohibitory order. That mere inhibi- 

aob of release could 
nullify the legal effect of the remission of 
the punishment is a proposition the sound¬ 
ness of which IS open to grave doubt. It is 
pertinent to notice here that on 28th May 
1938 an order was passed rescinding the 
order dated 24th February 1938. In that 
reeoission u implicit the admission that 
the remission of punishment under the 
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first order dated 24th February 1938 had 
continued in force during the interval, not- 
withstanding the memorandum of 14th 
April 1938. If that was in force until 28th 
May 1938, its validity on 16bh April 1938 
cannot be challeuged. It must therefore 
follow that the prisoner was legally entitled 
to be released on 16th April 1938 and that 
his detention since that date is contrary to 
law. 

The learned Advocate-General contends 
that the memorandum dated 14th April 
1938 should be construed as order varying 
the first order of 24th February 1938. 
Variation affects the substance of the order 
varied but there is nothing in the memo¬ 
randum which affects the substance of the 
first order. It is further doubtful whether 
the previous order could bo varied. The 
only authority relied on is S. 21, General 
Clauses Act, which has been specifically 
mentioned in the order dated 28bh May 
1938. That Section runs as follows : 

Whace by any Central Act or Regulation, a 
power to issue notifications, orders, rules or bye- 
laws is conferred, then that power includes a 
power, exercisable in the like manner and subject 
to the like sanction and conditions (if any), to 
add, to amend, vary or rescind any notifications, 
orders, rules or bye-laws so issued. 

Was the order dated 24bh February 1938 
one of the nature contemplated in S. 21, 
General Clauses Act? It is a well recog¬ 
nized rule of construction that the words 
used in a statute must be interpreted ac¬ 
cording to their context. S. 21, General 
Clauses Act, must therefore be read in the 
light of Ss. 14 to 20 which precede and 
Ss. 22 to 24 which follow. S. 21 occurs 
among Sections which are grouped under 
the heading “Provisions as to orders, rules, 
etc. made under enactments." The relevant 
words in S. 21 are : 

Where by any Central Act or Regulation, a 
power to issue notifications, orders, rules or bye- 
laws la conferred. 

The power to issue orders, etc. is the 
power indicated in S. 14 of that Act, and 
snob provisions are, to mention a few, to 
be fonnd in S. 6, Air Craft Act, 22 of 1934, 
S. 6, Factories Act, 26 of 1934, 8. 9, Lepers 
Act, 3 of 1898, 8. 21, Prisoners Act, 3 of 
1900 and Ss. 9 to 39, Criminal P. C. The 
word 'order’ is used in 8. 21 along with 
“notifications, rules and bye-laws.’’ They 
are all comprised in the expression 'Indian 
law’ which is defined in 8. 27 (a), General 
Olanses Act, as inserted by the Government 
of India (Adaptation of Indian Laws), Order, 
1987. There the Indian law is described 
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as includiog any law, ordinance, order, 
bye-law, rule or regulation passed or made 
at any time by any competent Legislature, 
authority or person in British India. The 
meaning of the word “orders” becomes 
clear when S. 21 is read in conjunction 
with S. 24. These considerations make it 
clear that the word order’ used in S. 21, 
General Clauses Act, is a legislative or 
statutory order, that is an order having the 
force of law. The order passed under S. 401 
granting remission of punishment falls in a 
category different from the order contem. 
plated in S. 21, General Clauses Act. The 
applicability of that Section is therefore 
highly doubtful. 

The object of S. 491, as the Habeas Corpus 
proceeding in England, is to enable a person 
under detention in public or private custody 
to test its legality. The applicant is there- 
fore fully entitled to take recourse to S. 491. 
The foregoing discussion clearly shows that 
the order under which the applicant was 
detained and the subsequent order which 
rescinded the remission of punishment do 
not appear to be quite in conformity with 
law. There is also the important question 
whether the order passed on 28th May 
1938, rescinding the previous order after 
the prisoner hied this application in Court 
should be given effect to. The applicant has 
in my opinion established a strong prima 
facie case for his being set at liberty under 
S. 491, Criminal P. C. 

An order will now issue to the Superin¬ 
tendent, Central Jail, Nagpur, to produce 
the applicant V. Y. Deshpande, B Class 
Prisoner No. 3144 before me to-morrow at 
10.30 A. M. to be dealt with according to 
law. 

Order of the Full Bench 

Stone C. J. and Gruer J.—This matter 
raises a point of some interest owing to the 
fact that it is an application in the nature 
of a writ of Habeas Corpus whereby the 
applicant seeks to be set at liberty imme¬ 
diately and because the facts of the case 
are somewhat remarkable and, we hope, 


unique. The applicant was sentenced under 
S. 120-B, I. P. C., that is to say, for crimi- 
nal conspiracy, and was sentenced to two 
years’ rigorous imprisonment and a fine of 
Bs. 1000 or in default, to an additional 
sentence of six months. The Bs. 1000 fine 
was paid and accordingly as his sentence 
began on 22nd June 1937, he would be 
entitled to release on 21st June 1939, sub¬ 
ject to any remissions under the Prisoners 
Act which in this case amounted to 42 days, 


subject to the two months’ remission which 
came into effect on 15th April 1938, had 
that been applicable to bis case, and sub. 
jact to a remission made by the order which 
is the centre of controversy here. The order 
was passed under the powers conferred by 
S. 401, Criminal P. C., on 24th February 
1938. 

It is in the following form : 

Order. 

The Governor of the Central Provinces and 
Berar is pleased to remit, under S. 401, Criminal 
P. C., 1898 {5 of 1898) a portion of one year of the 
sentence of two years’ rigorous imprisonment and 
a fine of Bs. 1000 passed on the petitioner. 

By order of the Governor, 
Central Provinces and Berar 
Nagpur, Secretary to Government, 

24th Feb. 1938. Central Provinces and Berar. 

Judicial Department. 

It is perhaps necessary to explain thati 
though the order is in the name of the| 
Governor, that is the constitutional form it! 
has to take. It is in reality an order of the! 
Provincial Government. In view of fche^ 
general misunderstanding on this point the 
Provincial Government felt it necessary, 
after it had issued its order of cancellation 
dated 28th May 1938, to issue a press 
communique explaining this difference. It 
should be understood that what is here 
involved are the acts, powers and privileges 
of the Provincial Government and not of 
His Excellency the Governor. 

That order having been passed and com¬ 
municated to the Superintendent of the 
jail where the applicant was confined, the 
result was that the date of release was 
altered to 21st June 1938, again subject to 
any other remissions owing to the good 
conduct of the applicant or otherwise. 
The history ticket contains the following 
amendments in rod: Sentence “ 2-0-0 (Two 
years) B. I. ” is struck out and in red is put 
“ One year B. I. on Mercy Petition. ” Bate 
of release “22nd June 1939” is struck out 
and in red is put “ 21st June 1938. ” On 
26th February 1938 there is an entry about 

the remission to the following effect: 

On Mercy Petition from outside the Governor 
of the C. P. and Berar has remitted under S. iOl, 
Criminal P. C., 1898, a portion of one year of the 
sentence of two years and fine Bs. 1000 : Vide 
0. P. Government No. 670.433'XIX dated 24th 
February 1938. 

On 29th March 1938 in the Legislative 
Assembly the Government was questioned 
about remissions and the Minister in charge 
tabled a list of remissions which had been 
made and the one under consideration is 
No. 41. On 20th May 1938 the present 
application was filed. 
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According to the history ticket origi. 
nally it was written “ 16th April 1938. 
Two months special remission awarded by 
Government That relates to a general 
remission of two months made apparently 
to all prisoners by Government. That 

16th April 1938 ” is scored out in red and 
under it is put “l5th April 1938”. The 
effect of that, had it applied to this man, 
would have been to still further antedate 
the date of his release and would have 
brought it down to 16th April 1938. On 
14th April 1938, it is said with a view to 
keeping this man properly in prison until 
after 16th April 1938 and until Govern¬ 
ment had time to consider this case, the 
following communication was sent by letter 
headed memorandum addressed to the 
Superintendent, Central Jail, Nagpur. 

In oontinuation of this Department endorsement 
No 670 (671)/433.XIX. dated 24th February 1938, 
I am directed to inform you that pending further 
orders the prisoner V. Y. Deshpande should not 
be released. 

Sd/. V. N. DEO, 

Assistant Legal Remembrancer, 

For Secretary to Government, Central Provinces 
and Berar, Judicial Department. 

That was followed, eight days after this 
application has been made to the Court 
and daring an adjournment which had 
been asked for, by an order from Govern, 
ment. The purported effect of that order 
was to rescind the order passed on 24th 
February 1938. Consequently instead of 
the applicant being entitled to be released 
on 16th April 1938 he would not become 
entitled to release until long after this 
application was made, were that order 
effective. 

iirsod on behalf of Government that 
the Government is entitled to rescind its 
order by the communication above men. 
tloned dated 14th April 1938. alternatively 
It rescinded the order of February by the 
order dated 28th May 1938. It is further 
said that if the latter is the resoinding 
instrument then, despite the fact that the 
order was passed after the application was 
made, and dthongh it is conceded that nor- 
tnally applications are considered on the 
facts M Misting at the time of the applica. 
tion, still in a habeas ooipns matter what one 
has to oonsiaer is whether at the time of the 
hearing the applicant was or was not entitled 
to be set at large, and at the time of the 
hearing, which is after 28th May 1938. the 
applicant was not entiUed to be set at large. 

That to the qaaetion as to the 
power of GoTefQQseat to Moeel ao order of 


this kind, generally, in any circumstances 
or, particularly, in these circumstances. 
The wide general power is founded upon 
S. 21, General Clauses Act. That Act may 
broadly be said, as to S. 20, to confer 
power to make orders in certain cases, and 
as to S. 21, to confer power to rescind such 
orders. It has been strenuously contended 
for the applicant, that the order in con¬ 
templation in the case of S. 20, if one 
regards the General Clauses Act as a whole 
and in particular Ss. 14 to 22, are orders 
of a legislative character. We do not feel 
called upon to pronounce any decision on 
this matter because even granted that the 
words ‘any order’ mean what they say and 
that the Sections relate to any order and 
anybody empowered to make any order 
and enable a person so empowered by an 
Act of the Governor-General in Council 
to make any order or to cancel any order 
he has made, still it is obvious that such a 
power contained in the General Clauses 
Act must be subject in any particular case 
to the special legislation relating to that 
case and to the circumstances. The special 
legislation in this case is the Criminal 
Procedure Code, S. 401, the first sub-sec. 
tion of which, read in with the Govern¬ 
ment of India (Adaptation of Indian Laws) 
Order, 1937, gives a power to the Provin¬ 
cial Government inter alia to suspend or 
to remit the whole or any part of a sen¬ 
tence. It is under that power that the 
order of 24th February 1938 was made. It 
has been argued that here no 'power’ is 
contained in that snb-seotion and that the 
side note cannot be used to import a power 
which is not in terms conferred; but we 
think viewing the sub.section as a whole it 
is the clear intention of the Legislature to 
confer such a power. Accordingly if it 
stood there alone the power thus conferred 
would be a power within the meaning of 
S. 21, General Glauses Act. If however one 
looks at sub.s. 3 one finds that it reads as 
follows : 

If aoy condition on v?biob a sentence has been 
suspended or remitted is, in tbe opinion of tbe 
Governor-General in Council or of the Local 
Government, as tbe case ma 7 be, not fulfilled, tbe 
Governor-General in Couooilor the Local Govern- 
ment may cancel tbe suspension or remission and 
thereupon tbe person In whose favour tbe sentenoe 
has been suspended or remitted may, if at large, 
be arrested by any police-officer without warrant 
and remanded to undergo tbe nn-ezpired portion 
of tbe sentence. 

lo our opiuioQ it is at least arguable that 
that means that tbe power of canoellation 
only applies in the case of orders of remis. 
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sion where the order of remission was 
conditional and where the condition has 
not been fulfilled. If it were the intention 
of the Legislature to apply to this kind of 
order the powers of canoellation conferred 
by S. 21, General Clauses Act, this sub. 
section was completely unnecessary for, 
clearly a conditional remission, where the 
condition is broken, could be rescinded if 
an unconditional remission could be res. 
cinded under the general power. Having 
that provision in mind and the general 
sense, and purposeof this Section, we incline 
to the view that it is not open to Govern¬ 
ment after remitting a sentence uncondition, 
ally, to restore it. Different considerations 
would arise in cases of fraud or mistake. 
No such case is made out here. 

It is not however necessary to decide 
whether Government has any and if so 
what power to cancel such an order, because 
whether that could or could not be done in 
a proper case it would have to be done in 
a very different way, at a very different 
time and in very different circumstances 
jfrom the way, time and circumstances pre. 
isent here. An order of this kind which has 
been acted upon to the extent of altering 
the history ticket, to the extent of inform, 
ing the Legislature of the remission, can. 
not be amended or cancelled or suspended 
by the Assistant Legal Eemembrancer 
writing to the Superintendent of the Gen- 
tral Jail a memorandum telling the Super, 
intendent to keep a prisoner in custody 
until he is told to let him go. That is not 
the way that orders are amended and it is 
not the way that this order was amended 
because the amending order is dated the 
28th May whereas the above memoran. 
dum is dated 14th April. The trouble about 
the amending order, even assuming a 
power in Government to rescind such an 
order, is that it was passed eight days after 
this application had been launched and 
one month and 12 days after the prisoner 
was entitled to be released under the order 
of 24bh February 1938. Any possible locus 
paenitentia was clearly at an end when 
the amending order was passed. In the 
circumstances we have no doubt at all that 
the application must succeed. 

We do not consider it within our pro¬ 
vince to pass any comments on the various 
steps that were taken save that we see 
nothing in the record to show that Govern, 
ment when it asked for the adjournment 
of these proceedings were attempting to 
get time merely for the purpose of oan- 
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celling an order and thereby, as they 
thought, preparing the ground for a suc¬ 
cessful resistance of this application. Fur- 
ther we have little doubt that Government 
in the steps it has taken to resist this 
application had before it the sole purpose 
of putting right a most regrettable depar¬ 
ture from proper courses made when the 
order of 24th February 1938 was passed. 
The order of 24th February is still more 
remarkable when one bears in mind the 
fact that this particular prisoner, a few 
months, hardly more than a few weeks, 
before his successful petition, had a peti¬ 
tion for remission dismissed. The result is 
that the applicant will be set at liberty as 
prayed and the bail bond will be cancelled. 

Vivian Bose J.—I fully agree with the 
order which my Lord the Chief Justice has 
delivered and at first I had not intended 
delivering a separate order, but as the 
question is one of great constitutional 
importance I feel, upon reflection, that I 
ought to express my own opinion. The 
matter is of first impression. No case like 
this has ever been known before, and since 
the right claimed on behalf of the Grown 
is not to be found in express terms any¬ 
where, I consider it desirable to emphasise 
certain constitutional principles which, in 
my view, are fundamental, and which, I 
feel, ought to govern this question. I do 
not think that the Executive Government 
has got unfettered and unqualified freedom 
of action in these matters. Viewed in a 
broad and liberal light its powers in this 
respect are in a sense derived from a statu¬ 
tory delegation of the Royal Prerogative of 
pardon ; not co-extensive with it, and not| 
superior to it ; in fact S. 401 (5), Criminal 
P. G., leaves the right of His Majesty and 
of the Governor-General, when such right 
is delegated to him, intact : but certainlyi 
of a like general character. 

That being so, I cannot think that the 
rights of the executive can be greater than 
those of His Majesty himself except and 
unless, and only in so far as they are spe¬ 
cifically enlarged by statute. I do not think 
it is possible to urge that the intention of 
the Legislature was to confer by implioa- 
tion upon the Executive Government in 
India powers which the Grown itself does 
not possess under some general provision 
of law, especially when the matter tres¬ 
passes upon so fundamental a right as that 
of the liberty and freedom of the sabjeot. 
That the Sovereign’s powers in respect of 
bis prerogative are limited is undoubted. 
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'The matter is put thus iu Halsbnry’s Laws 
•of England, Hailaham Edition, Vol. 6, 
page 444: 

Thd prerogative is thus created and limited by 
the Common law and the Sovereign oan claim no 
prerogative except such as the law allows, nor such 
as are contrary to .... the liberties ol the subject 


The passage continues : 

The Courts have jurisdiction therefore to enquire 
into the existence or extent of any alleged preroga* 

ti'^e.If any prerogative is disputed they 

must decide the question whether or not it exists 
in the same way as they decide any other question 
of law, 

and again at page 455 : 

Claims made by the Crown cannot be supported 
by mere pretence of prerogative, since the Courts 
have power to determine the extent and the lega. 
lity or otherwise of any alleged prerogative, nor 
may illegal acts be rendered justifiable by the plea 
of the King's commands or State necessity. The 
Crown is bound to observe the law both by statute 
and by the terms of the Coronation oath, which 
embodies the contract between the Crown and 
people upon which the title to the Crown origi¬ 
nally depended, and still in large measure depends. 
Upon any doubtful point of prerogative the Crown 
and its Ministers must therefore bow to the deci¬ 
sion of the legal tribunals. 

Even in respect of pardons the right is 
restricted-. I quote again from Halsbury 
Apage 477): 

The right ol pardon is moreover confined to 
onenoei of a public nature where the Orowu is 
proseontor and has some vested interest either in 
V ^ OL implication; and where any right or 
Mneflt is vested la a subject by statute or othet- 

® pardon, oannot affect it or 

'«ake It away. 

^ If then the very right to grant a pardon 
w 80 restricted and circumscribed, how 
muoh more must be the right to retract a 
pardon once it has been granted, even if 
^uch a right exists The constitution is 
jealouB of all such claims and the Courts 
will be slow to enlarge them. As Lord 

^ x’JS .! 16 A 0 606‘ at 

p. o27 : The law of this country has been 
jMlons of‘any infringement of per- 
■sonal liberty” and that applies to India 

477) *** from Halsbury again (page 

I Orown enjoys the exoloelve and Inseparable 
ffrantlng paidone, and this privilege can- 
ba olaimad by any other person either by 
ffrant or preeoriptlon. 

la the face of these rigorous safeguards 
« oannot see how any right oan be olaimed 
«a these mattere unleee they have been 
^xpreesly confer red in explioit terms. And 

1. Oos V. Bakes, (1890) 16 A 0 606^60 L 7 Q B 

* oMa It T anwiM w b ussit oox o o 

C Ua«6«7B8ao, 


to quote Scrutton L. J. in (1923) 92 L J 
K B 797^ at page 802 ; 

This care is not to be exercised less vigilantly 
because the subject whose liberty is iu question 
may not bo particularly meritorious. It is indeed 
one test of belief in principles if you apply them 
to cases in which you have no sympathy at all . . 
. . . Aud the subject is entitled only to be deprived 
of his liberty by due process of law, although 
that due process, if taken, will probably send him 
to prison. A man undoubtedly guilty of murder 
must yet be released if due forms of law have not 
been followed in his conviction. It is quite possi¬ 
ble, even probable that the subject in this case is 
guilty of high treason; be is still entitled only to 
be deprived of his liberty by due process of law, 

and that applies here too. I do not say 
that an order of remission is never open to 
recall. It may be in certain circumstances; 
fraud and mistake for example might 
justify such action. But I am clear that it 
cannot be done arbitrarily. The matter 
vitally affects the liberty of the subject, 
and so, if such power exists at all, it can in 
my opinion only be exercised in circum. 
stances which a Court of justice would 
uphold on general grounds of justice, equity 
and good conscience, and of public policy. 
In every case Government must be pre¬ 
pared to substantiate and justify its action 
and that means that it must give reasons, 
first to the person concerned, and then, if 
the matter reaches Court, to that tribunal. 
It cannot merely say, as here, I have 
done it and that is all that need be said. 

I have the right and I have the power.” 
To quote Low J. in (1916) 2KB 742* : 

1 do not agree that it is for the Executive to 
come here and simply say : 'The man is in custody, 
and therefore the right of the High Court to Inter- 
fere does not apply because the custody is at the 
moment technically legal." 1 say that this answer 
of the Crown will not do if this Court is satisfied 
that what Is really in contemplation is the exer¬ 
cise of an abuse of power. The arm of the law 
would have grown very short, and the power of 
the Court very feeble, if that were the case. 

The constitution guarantees freedom and 
liberty to every subject and be cannot ba 
deprived of it arbitrarily. In order to pre- 
vent abase of power and an arbitrary or 
irresponsible exercise of authority in this 
behalf, elaborate machinery has been set 
np which (except when some special statute 
specifically and expressly directs otherwise) 
most be set in motion and faithfully fol. 
lowed to the end before any pers on oan be 
Be^v. Home BeereUry; Ex p»r(a O'Brien. 

’ (1938) S K B 861=93 Xi J K B 797 = 37 Cox 
0 0 483 = 8T J P 166 = 39 T L B 487 = 31 
I, O B 419=67 8 3 669. 

S Bar T. Brlxton Prleon (Qovemor) Samo. 
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deprived of his liberty. In every case where 
it is necessary to send a man to jail or to 
detain him in custody for more than a few 
hours (again special statutes excepted), rea. 
SODS have to be given and justidoation 
shown to the person concerned on the face 
of the order. If His Majesty’s subjects 
must be incarcerated or deprived of their 
liberties or detained in custody, they are 
entitled to know the reason why and the 
authority under which action is taken. 
They are entitled to be brought before Court 
and have the matter adjudicated upon by 
an impartial Judge or Magistrate who in 
turn must publicly justify his own action. 

Warrants of arrest must specify the 
charge; judgments and orders must be forti¬ 
fied by reasons and ordinarily must be 
publicly delivered in open Court. I cannot 
think that the Legislature intended to 
sweep away such fundamental rights safe, 
guarded under the constitution with such 
elaborate and anxious care by a general 
provision like Sec. 21, General Clauses Act, 
especially when Sec. 401, Criminal P. C., 
contains indications to the contrary. See in 
this connexion the Earl of Birkenhead’s 
remarks in (1923) A C 603^ at page 610 : 

But I should iDjself.decline utterly to 

believe that a Section couched in terms so general 
availed to deprive the subject of an ancient and 
universally recognized conshtutional right. 

It is not necessary for me to decide here 
whether Government has any, and if so 
what, power to cancel an order of remis- 
sion of sentence apart from fraud or mis. 
take. There may be a locus pmnitentics, 
but if there is, then clearly there must come 
a point beyond which it cannot be exer¬ 
cised. I am clear that in no case (fraud and 
mistake excepted, though even there consi- 
deration of public policy may intervene; 1 
say nothing about that) can that point be 
placed later than the date on which the 
prisoner is due for release under an uncan. 
celled order of remission. 1 do not say it 
cannot be placed earlier. I need not decide 
that, but I am clear that in no case can it 
be placed later. 

The effect of an order of remission is to 
wipe out the remitted portion of the 
sentence altogether and not merely to sue- 
pend its operation; suspension is separately 
■provided for. In fact, in the case of a par¬ 
don in England statutory and other dis¬ 
qualification following upon conviction are 
removed, and the pardoned m an is enabled 
4. Home Secretary v. O’Brien, (1923) A C 603= 

92 L J K B 880=129 L T 677=27 Cox 0 0 

466=67 S J 747=89 T li R 638. 
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to maintain an action against any person 
who afterwards defames him in respect of 
the offence for which he was convicted: 
6 Halsbury, Hailsham Edition, pages 478 
and 479. 

That may not apply in full here but the 
effect of an order of remission is certainly 
to entitle the prisoner to his freedom on a 
certain date. Therefore, once that day 
arrives, he is entitled to release, and in the 
eyes of the law he is a free man from that 
moment and no free man can be depriv¬ 
ed of bis liberty or re-incarcerated or 
detained in custody without the order of a 
competent Court. He must be re-sentenced, 
and only a competent Court can do that, 
not the executive Government, and in any 
case, in no event can it be done, as I read 
the constitution, without reasons being 
given and justification furnished on the 
face of the order itself. The prisoner must 
know, and the Court to which an applica¬ 
tion for a writ of habeas corpus (or as 
S. 491 puts it “ in the nature of habeas 
corpus”) is made, must know, on the face 
of the order itself, the justification for 
detaining him in custody. Otherwise he is 
entitled to immediate release. Think what 
the contention of the Crown in this case 
means. Pushed to its logical conclusion 
Government would be able to release a 
man sentenced to death and remit the 
whole of his sentence upon conditions. 
Years afterwards, perhaps half a century 
later, even after all the conditions imposed 
have been fulfilled, it would be entitled to 
haul him back to prison and hang hicu 
without being called upon to give even the 
semblance of a reason. 

It is, in my opinion, monstrous that such 
a possibility should be thought to exist as 
a legal right under the constitution even if 
it be unthinkable in the present circumstan- 
ces that the power would ever be exercised; 
the danger would always be there; remote 
perhaps in the extreme form in which 1 
have pot it, but not so remote when we 
come to humbler situations more nearly 
approaching the present case. I cannot for 
a moment think that the power exists. I& 
has certainly not been conferred in express 
terms anywhere and I decline to imply it. 
There is one more point upon which I 
wish to touch and that is to deal with the 
letter of 14th April 1938 which, according 
to the Crown, had the effect of cancelling^ 
the order of remission. I wish to make it 
plain that in my opinion all matters- 
touching the liberty of the subject are 
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fundamental and important under the con¬ 
stitution that they cannot be toyed with by 
mere departmental communications from 
one officer of Government to another. In 
England a pardon has to be either under 
the Great Seal or by a Sign Manual War. 
rant counter signed by a principal Secre- 
tary of State, and in cases of the more 
serious offences the pardon has to specify 
the offence, otherwise it is ineffectual: 6 
Salsbury, ibid p. 478, It is a solemn con. 
stitutional act performed in the name of 
His Majesty by or on behalf of the Govern. 


ment, as a whole. It is not the personal gift 
of an individual minister acting according 
to the dictates of his fancy, even though 
under the cabinet rules of business, the 
right to act may have been delegated to 
him. It is still Government, acting as a 
whole and not the minister. Conditions in 
India are not less stringent. The powers 
exercisable under S. 401 vest in the Pro. 
vincial Government and not in an indivi. 
dual minister. Under 8. 59 (l). Government 
of India Act 

all executive action of the Government of a 
J:'rovlnce shall be expressed to be taken in the 
name of the Qovertiorp 

and under Section 59 (2) : 

Orders and other instruments made and eie. 
cuted in the name of the Governor shall be 
autbentioated In suoh manner as may be speoifled 
In rules to be made by the Governor. 


We were not shown these rales but 
were told that they require the signature 
of a Secretary to Government. The order 
of remission dated 24th February 1938 
complied with those conditions. Now it is 
o ear that if all these formalities are neoes- 
sary. for the release of a man or for a 
remission of his sentence, they must be 
equally necessary for a retracing of those 
steps. Even under 8. 21, General Clauses 
Act, only the authority given the power to 
naake an order would hnve the right to 
l^all it, and if that authority can only act 
10 a certain solemn way when making the 
order, it is at least incumbent upon it 
•0 be equally eolemn when oanoelliog it; 
•Iso, in any case no leaser authority can 
arrogate to itself the right and the power 
to rMall an order of release whioh a greater 
authority has given. • 

Now what do we find here; not an 
order, but a memorandam ; not something 
^blioly add r e s sed to the world at large, 
oDt a letter to the Soperintendent of the 
Oeatral Jail at Nagpnr, not an order teoed 
OB behalf of Government in the name of 
tile Governor but a mere departmental 
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intimation from one officer of Government 
(the Assistant Legal Remembrancer signing 
for the Secretary to the Provincial Govern- 
ment, Judicial Department, not for or “by 
order of the Governor’’}, to another. It does 
not purport to cancel or recall or amend 
the order of remission but is merely a 
continuation of this department endorse¬ 
ment No. 670 (it should be 671 because 
670 is not an endorsement but a copy of 
the order), 433.XIX, dated 24th February 
1938, and what does that endorsement 
contain ? Merely this i 

Copy forwarded (that is, a copy of the order 
granting remiseioulto the Superintendent. Ceacrai 
Jail, Nagpur, for information, with reference to 
correspondence ending with his letter No. 630-\V 
dated 16-2-1938 and favour of communication 
to the petitioner with the request that he will 
kindly obtain the petitioner’s acknowledgment 
and retain it in his oilice. 

Government having in effect solemnly 
directed the release of this man by a cer. 
tain date, a casual communication is sent 
to the Superintendent of the jail by an 
authority not disclosed but certainly not 
Government as such (for it can only act in 
this behalf in a certain way) and for 
reasons not disclosed, to detain him in cus¬ 
tody “pending further orders”. 

It is all gravely disquieting. Consider 
these facts. On 26tb October 1937, a petition 
for remission of sentence is dismissed. On 
24-2-1938 just four months later another is 
solemnly allowed by a Government, order 
issned in the name of the Governor of the 
Province and signed by a Secretary. The 
doe date for release is 16th April 1938. 
Two days before this and seven weeks 
after the order of remission comes this 
extraordinary missive of 14tb April 1938 
which without even pretending to cancel 
or modify the order of Government dated 
24tb February 1938, directs the Superin- 
tendent of the jail not to release the 
prisoner “pending further orders;” and the 
prisoner’s history ticket, which purports 
to record events in chronological order as 
they occur, contains an entry dated 16tb 
April 1938 “Released on remission.” It is 
scored out and uDderneatb it and clearly 
written after it, is an entry dated 2 days 
Mrlier (that is to say 14tb April 1938) 
“Detained by order of Government”; and the 
only order produced is this curions memo- 
random. Five weeks pass and still no orders 
are issned and then on 20th May 1938 
ooraee this application for a writ of habeas 
oorpiw. What dom it ail mean 7 Borne, 
thing seems to bs ssrioosly wrong. 
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But however that may be, I am clear 
that orders of Government afifecting the 
liberty of the subject cannot be passed in 
this inconsequential way (I am referring to 
the memorandum of Idth April). Such 
orders are solemn constitutional acts and 
are rigorously circumscribed by statutory 
provisions and rules. Men’s liberties can. 
not be signed away in this casual fashion. 
Governments cannot function in this 
haphazard manner. They cannot play fast 
and loose with men's lives. 

It follows that the order of Government 
solemnly and legally made on 24th Febru¬ 
ary 1938 had not been recalled on 16th 
April 1938. Under that order the prisoner 
was entitled to immediate and uncondi. 
tional release on that day. He was there¬ 
fore in the eyes of the law a free man 
from that moment. Thereafter be could not 
be kept in custody except in accordance 
with the due processes of law, that is to 
say except by being re-sentenced by a 
competent Court. He has not been so 
re-sentenced. He is therefore entitled to 
immediate and unconditional release. I 
concur in the order of my Lord the Chief 
Justice. 

D.S./r.K. Applicant set at liberty. 
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Vivian Bose J. 


Bhagirath Birdichand Marwadi — 

Appellant. 


V. 

Vishwasrao Pundalik and another — 

Bespondents. 

Second Appeal No. 18 of 1936, Deci¬ 
ded on 4th February 1938. 

(a) Malicious Prosecution—Suit for — From 
fact of plaintiff’s acquittal it does not follow 
that defendant’s version was false or tbat there 
was absence of reasonable and probable cause. 

In a suit for damages for malioious prosecution 
the burden is ordinarily on the plaintifi to prove 
absence of reasonable and probable cause : A I R 
1926 P O 46, Bel. on. [P 623 0 2] 

It is true that when the plaintiS is acquitted by 
the Criminal Courts he should be deemed to be 
innocent : 26 Bom 332, Rcl. on. [P 623 0 2] 

But from this it does not follow that defen¬ 
dant’s version of the fnoideDt was wholly false or 
that be must have known it to be false. The 
defendant’s story may be true in every single 
respect and yet the plaintiff may still have been 
Innocent i A I R 1929 All 265 and AIR 1929 
All 878, Dissent.; AIR 1929 Nag 260 and AIR 
1933 Mad 429, Approved. [P 623 C 2 ; P 624 0 1] 

^ (b) Malicious Prosecution — Suit for ~ 
Reasons on which previous judgment of Crimi> 
rial Court is based are not relevant. 


In the absence of res judicata, the reasons upon 
which a judgment proceeds are entirely irrelevant 
in a subsequent litigation except in the special 
circumstances specifically provided for by the 
Evidence Act. This law has been applied to suits 
for malicious prosecution. Hence in a suit for 
malicious prosecution the reasons upon which 
previous judgment of Criminal Court is based are 
not relevant : A I R 1931 P G 89 ; A I R 1930 
Nag 1 (F B) and A 1 R 1922 All 209, Rel. on. 

[P 624 C 1] 

^ (c) Second Appeal — Question of law — 
Evidence evenly balanced — Conclusion being 
impossible. Court using onus as determining 
factor — Question of onus becomes one of law 
end not of fact. 

A question of law does not arise every time an 
inference is made from a set of proved facts. It can 
only arise if the ultimate inference is itself a 
question of law and not one of fact : A I R 1931 
Nag 67, Approved; AIR 1937 Nag 230, Ref. 

[P 626 0 1] 

Where the onus is used as the determining 
factor in the whole case because the tribunal finds 
the evidence pro and oon so evenly balanced or so 
equally worthless that it can come to no sure 
conclusion, then the question of onus becomes one 
of law and not one of fact as it would otherwise 
be : (1927) A C 515, Rcl. on ; A I R 1932 P G 
28, Explained and Disting, [P 525 0 1] 

V. L. Prabhune and V. D. Kale — 

for Appellant. 

M. R. Bobde — for Respondent 1. 

Judgment. — The plaintiff sued the 
defendants in the trial Court for damages 
for malicious prosecution and succeeded. He 
was given a decree for Bs. 850 but that 
was reversed on appeal, the lower Appel¬ 
late Court holding that he had not succeed¬ 
ed either in establishing the absence of 
reasonable and probable cause or in showing 
that the defendants or either of them was 
the real prosecutor. The plaintiff appeals 
here. The facts briefly are these. The 
defendants, who are respectively Chairman 
of the Co-operative Bank at Daryapur and 
a Cattle Pound Inspector, were going to the 
village of Umri in a damni on 11th May 
1932. A suit-case belonging to defendant 2 
was tied on to the step of the damni at 
the rear by a rope. When they reached 
Umri, they alighted and told the driver of 
the damni to drive on to a neighbouring 
village Kuberi and said that they would 
follow on foot after flnisbing tbeir busi¬ 
ness at Umri. When the driver reached 
Kuberi, he missed the suit-case and think¬ 
ing it might have fallen off along the way 
retraced his steps to Umri and there in¬ 
formed his master of the loss. 

They all proceeded to Kuberi and there, 
according to the version of the defendants, 
they found that the rope had been delibe¬ 
rately cut. They suspected a Mahomedan 
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boy (later identified as Syed Umru) who 
seems to have been following them and 
through him were directed to the plaintiff's 
house at Umri. When they got there, the 
plaintiff told them that he had their suit¬ 
case and would return it to them if they 
would tear up a report to the police which 
they had already written and promise not 
to make another. They did so and made 
the requisite promise and thereupon the 
plaintiff, after turning other people in the 
house out, brought the suit-case from an 
adjoining room and handed it over to them. 
They found that one of the locks had been 
tampered with but that otherwise it was 
all right and that nothing was missing 
from it. Three days later, namely on 14th 
May 1932, defendant 2 made a report to 
the police setting out the facts given above. 
The police prosecuted and the trial Court 
convicted Syed Umru of theft under Sec. 
^^9, I. P. 0., and the plaintiff Bhagirath 
of receiving stolen property knowing it to 
be stolen under S. 411. Both appealed and 
both were acquitted: so it is patent that 
the prosecution terminated in the plaintiff’s 
favour. 


It is not denied (at any rate not in this 
Court) that defendant 2 lost his suit-case 
and that it was later returned to him at 
Umri, but the plaintiff denies that it was 
stolen and also denies that the defendants 
discovered the rope to be cut. He also denies 
that the lock was damaged. His version as 
in the witness-box (P. W. 12) is that 
the defendants came to his house in order 
to inspect the Haisiyat Begisber of the 
Umri Co-operative Society thinking that 
M was with him because he was the Sir 
«noh of the Society. He told them that 
the register was with the secretary and on 
being asked to go and fetch it, refused to 
do so. This led to some unpleasantness and 
after the defendants had abused him, they 
left his house. As they proceeded down the 

plaintiff saw Syed Ibru, the 
father of Syed Umrn, come out of his house 
and hand the suit-case over to the defen¬ 
dant saying that it had been picked up on 
the road between Umri and Kuberi. 

The learned Judge of the lower Appel¬ 
late Court found the evidence so equally 
balanced that he could not decide which 
«f these two stories was true and which 
lalse. He laid the burden of proof on the 
plaintiff and held that as he bad not been 
*ble to establish the abeenoe o^ reasonable 
s^ probable oanse. he most faiL It is true 
toe learned Jndge saye in one place in his 


judgment that he is not satisfied that the 
plaintiff’s version is true, bub on the whole 
I think his conclusion is that the evidence 
was so equally balanced that he was not 
able bo choose between the two stories. The 
case was therefore decided, so far as this 
point was eoucerned, solely on the burden 
of proof. It is not denied that the burden 
in such cases is ordinarily on the plaintiff; 
in fact in the face of the Privy Council, 
decision in 1 Luck 215^ that would be 
futile, but the learned counsel for the plain, 
tiff argues that there is a wide difference 
between a defendant who had based his 
prosecution on information supplied to him 
by others and one who had acted on infer- 
mation which according to him was within 
his own knowledge. In the latter case, be 
argues, the burden is on the defendant and 
not on the plaintiff. He puts the matter in 
this way. 

First of all, he states that the plaintiff 
must be deemed to be innocent until the 
contrary is established because bo has been 
acquitted by the Criminal Courts and for 
this he relies on a sentence in a judgment 
of the Judicial Committee in 25 Bom 332' 
at p. 335. So far as that is concerned I, 
quite agree with him; so wo start with the 
position that the plaintiff was innocent of: 
the charges made against him by the defen.| 
dants. The next step in the argument of 
the learned counsel is that if that is 
accepted, then it must follow that the 
defendants' version is false and since the 
defendants were speaking of facts within 
their own knowledge, they must have 
known it to be false. If that is so, then 
there can be no reasonable and probable 
cause, for it is impossible to hold that a 
person has reasonable cause for believing 
that facts which be knew to be false are 
or can be true; and from this it follows 
that there must have been malice. Two 
decisions of Dalai J. in A I B 1929 All 
265® and A I B 1929 All 878^ were 
relied on in support of this line of reason¬ 
ing. With the utmost respect I am unable, 
to agree. The fallacy to my mind lies in 
concluding that the plaintiff's version of 

1. Baibhadar Siogb t. Budrl Bhab, (1926) 13 
A 1 B P 0 46^5 1 C 829—1 Look 216=29 
O 0 163 (P 0). 

2. PMtonji Manoherji Mody ▼. Quean loaaranoe 
Oo.. (1901) 26 Bom 832=2 Bom L B 988=4 
0 W N 781 (P 0). 

8. llohammad Daod Khan ▼. Jai ZmI, (1929) 16 
A 1 B All 966=116 I O 862. 

4. Klaban Mai v. Sakai BaJ Ual, (1999) 16 A I B 
AU 878=129 1 0 760. 
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jtihe incident is wholly true and the defen¬ 
dant’s wholly false simply because it must 
be assumed, until the contrary is shown, 
that the plaintiff was innocent. The defen¬ 
dants’ story may be true in every single 
respect and yet the plaintiff may still have 
been innocent. For instance, the plaintiff 
may not have known that the property 
was stolen property and may simply have 
kept it till claimed by the rightful owner 
and the defendants' threat of a report to 
the police may have frightened him into 
behaving as he did. Other possibilities also 
suggest themselves but that is enough to 
show that the one does not necessarily 
follow from the other as has been argued 
and if it does not, then the burden is still 
on the plaintiff. The view urged by 
Dalai J. has already been rejected by Jack, 
son A. J. C. in 25 N L R 180^ at p. 181 
and also by a Division Bench of the 
Madras High Court in 56 Mad 641® at 
p. 643. I respectfully agree. 

But the learned counsel goes even fur. 
ther than this. He says that the judgments 
of the Criminal Courts are relevant and 
that not only the alternate decision, that is 
to say, the fact of acquittal, but also 
the reasons on which it is based must be 
accepted as evidence and when that is 
done, the plaintiff has discharged the onus 
which initially lay upon him because in 
this case, the Court which acquitted him 
considered the defendant’s entire case to be 
false. That, in my opinion, goes much too 
far. The general law about the relevancy 
of previous judgments has been considered 
by the Privy Council in 58 Cal 1187^ at 
p. 1198 and by a Pull Bench of the Nagpur 
Judicial Commissioner’s Court in 26 N L B 
83.^ It is clear that, in the absence of res 
judicata, the reasons upon which a judg¬ 
ment proceeds are entirely irrelevant in a 
subsequent litigation except in the special 
circumstances specifically provided for by 
the Fvidence Act. This law has been 
applied, and in my opinion rightly, to suits 
for malicious prosecution in 26 N L R 33® 
and in 44 All 485.® Whether the dicta 

5. Hussenuddin v. Kisan. (1929) 16 A I R Nag 

260=121 I 0 44=25 N L R 180. 

6. Fedda Venkatapathi v. Balappa, (1933) 20 

AIR Mad 429=143 I 0 826=56 Mad 641. 

7. GobindaDarayan SIngb v. Shyamlal Singb, 

(1931) 18 A I R P C 89=1311 0 753=68 Cal 

1187 =58 I A 126 (P 0). 

8. Shankar v. Kesheo, (1930) 17 A I R Nag 1= 

121 1 0 644=26 N L R 88 (P B). 

9. Qoberdhan Singh v. Ram Badan Singb, (1922) 

9 A I R All 209=67 I 0 66=44 All 486=20 

A L J 284. 


in these two decisions about proof of the 
plaintiff’s innocence conflict with that of 
the Privy Council in 25 Bom 332^ at p. 335 
need not be considered because I am clear 
that in this case, at any rate, the plaintiff's 
innocence must be assumed because of the 
acquittal, but beyond that the plaintiffj 
cannot go. It was also argued that when a' 
case is decided solely on the burden of 
proof the evidence not being relied on at 
all, then that raises a question of law 
which can be considered in second appeal 
and that that opens up the whole question 
and entitles the Court of second appeal not 
only to examine the question of onus but 
also the evidence out of which that ques¬ 
tion arises. Their Lordships' decision in 59 
Cal 1012*® at page 1022 was relied on and 
it was argued that though that was a case 
of second appeal in the High Court, their 
Lordships reconsidered the evidence and 
I was referred to the following passage: 

Tbeir Lordships sgres with thfl conclusion of 
the Subordinate Judge on the evidence that the 
respondent got possession of that share of the 
land that was available for possession apart from 
the sisters’ share ; indeed, this admission is- 
involved in the respondent’s own evidence. 

It is not necessary to examine this rul¬ 
ing at length. I am clear that neither the' 
High Court nor their Lordships examined 
the evidence relating to what was called 
there a question of fact because the matter 
was res judicata, but I am equally clear 
that in the circumstances of that case they 
would have examined the evidence had the 
question still been open. The difference 
between that case and the present one 
is this. In that case, the final Court of fact 
had not examined the evidence and come 
to a conclusion about it, whereas in the 
present case before me, it has. In the Privy 
Council case, only one witness was looked 
at by the lower Appellate Court, namely 
the defendant, and the plaintiff’s evidence- 
was ignored. If the burden was on the 
plaintiff as was held there, then of course 
no decision could have been given against 
him without an examination of his evi¬ 
dence. It is very different when the evi¬ 
dence on both sides is examined and a 
conclusion reached even if that conclusion 
be that the evidence is so equally balanced 
th^t no conclusion can be drawn from it 
and that therefore resort must be had to 
the burden of proof. The passage on which 
the learned counsel for the appellant relies 

10. Jogeshohandra Ray v. Emdad Miya, (1932) 

19 A I R P 0 28=186 I 0 398=59 Cal 1012 
=59 I A 29 (P 0). 
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related to an alternative case about abate¬ 
ment o£ rent which had been set up for the 
first time before their Lordships. It turned 
on a question of the defendant’s possession 
over another part of the property and did 
not relate to the portion of the property in 
respect of which the case had been fought 
out in the Courts below. The first Court 
had given a finding on the point but not 
the other Courts, and their Lordships 
looking into the evidence relating to that 
question agreed with the learned trial 
Judge that possession of that part of the 
property had been given to the defendants. 
The position which arises here is analogous 
to the one in 28 N L R 312^^ where Grille, 
A. J. C. stated that 

in a case of mixed question of fact and law this 
Gouct is bound to accept the facts as found in the 
lower Appellate Court but is entitled to ascertain 
whether the infctonccs drawn from those facts are 
legitimate. 

The facts found here by the lower Appel, 
late Court are that it is impossible on the 
evidence in this case to decide which story 
is true. That, in my opinion, is as much a 
finding of fact as one stating that one 
story is true and the other false. Accepting 
that finding the resultant question is one of 
law, namely where does the burden of 
proof lie? Of course I respectfully agree 
with the decision in 27 N L R 8*^ that a 
question of law does not arise every time 
an inference is made from a set of proved 
facts. It can only arise if the ultimate 
inference is itself a question of law and not 
one of fact. I have myself examined this 
position at length in Second Appeal No. 69 
of 1935. But that is not the point here. 
There can be no doubt that when the onus 
is used as the determining factor in the 
whole case because the tribunal finds the 
evidence pro and con so evenly balanced or 
,80 equally worthless that it can come to no 
sure conclusion, then the question of onus 
becomes one of law and not one of fact as 
it would otherwise be: see (1927) A C 615.“ 
It is hardly necessary to refer to the last 
question raised, namely that a Court of fact 
16 bound to come to one oonolusion or the 
other when there is evidence and that it 
cannot have resort to the burden of proof. 

11, Ajodhiaprasad v. Parashram, (1983) SO A I R 
Nag 23=U110 2Bl=Se N ti B 812 

12. Cfaintamaa Rao v. Vltbal, (1981) 18 A I B 
Nag 67=181 1 0 669=27 N L R 8. 

18. Gangadin Bhalroa Pratad v. Bahoranla) Beni- 
ram, (1987) 2i A I B Nag 980=1711 0 860 
14. RoblsB V. National Tnut Oo., (1997) A 0 616 
=96 L J P 0 84=187 L T l=Tl B J 168=48 
T £i R 948. 
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Apart from the Privy Council ruling just 
cited, it will be seen that their Lordships 
did exactly what the learned District Judge 
has done here in 1 Luck 215^ at p. 230 
which was also a case of malicious prosecu¬ 
tion. As the onus was rightly placed in 
this case by the lower Appellate Court, the 
appeal fails and is dismissed with costa. 
d.s./r.k. Appeal dismissed. 

A. I. R. 1938 Nagpur 525 

Stone C. J, and Vivian Bose J. 

HlvdicliaTid aiid otlievs — Decvee-lioldevs 

— Appellants. 

V. 

Ganpatsao Narayansao Kalar — 

Judgment-debtor — Respondent. 

Misc. Appeal No. 156 of 1936, Decided on 
7th April 1938. 

(a) Execution-Sale —Setting aside — Sale in 
execution of decree cannot be set aside, even 
if decree under wbicb sale took place is not 
merely varied but reversed. 

A sal© in execution of a decree cannot be set 
aside, even if the decree under which the sale took 
place is not merely varied but reversed. The mere 
fact that the sale has not been con6rmed makes 
no difference, when it is bound to bo confirmed, 
an application under O. 21, R. 90 having been 
made and disallowed. No doubt, where there Is an 
appeal from preliminary decree and the prolimi. 
nary decree is varied by the Appellate Court so 
that the final decree is different from that passed 
by the trial Court, it is the final decree which 
carries into effect the preliminary decree as varied 
by the Appellate Court, that is the effective final 
decree ; but although this would cause the decree 
under which the sale took place to merge in the 
final decree of the Appellate Court, that fact, in 
the absence of any stay, rendering it improper to 
proceed with the execution of trial Court’s final 
decree, would not invalidate the sale as against 
the third party purchaser, though different con¬ 
siderations might apply whore the decree-holder is 
the purchaser : 10 All 166 ; AIR 1917 All 163 
and AIR 1931 All 655, Rel. on. [P 626 C 1 ; 

P 627 0 1] 

(b) Civil P. C. (1908), O. 21, R. 90 - Whe- 
ther application under O. 21, R. 90 on behalf 
of minor, not by guardian ad litem appointed 
to act for him, but by his mother is effective 
application (Quaere). 

Whether an application under 0. 21, R. 00 to 
set aside a sale made on behalf of a miuor, not by 
the gnardian ad litem appointed to act for him 
bat by his mother, Is an effective application : 1 
N I. R 128 and AIR 1984 All 79, Ref. 

CP 626 0 9] 

(c) Civil P. C. (1908). O. 21, R. 92 (2), Pro- 
vise—Applicability. 

The Proviso to O. 91, R. 93 (2) does not relate 
to O. 91. R. 92 (1). CP 626 0 2] 

(d) Civil P. C. (1908), O. 43, R. 1 (j) — 
Appeal from order setting aside sale in execu¬ 
tion of decree Auction-purchaser, although 
eerved with notice, expressing no interest—It 
is unnecessary to loin him as party to appeal— 
Appeal dees net rail by failure to join him. 
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Where on an appeal being filed from an order 
sebting aside a sale in execution of a decree, the 
auotion>purcbaser, although served with notice, 
expresses no interest one way or the other, it is 
unnecessary to join him as a party to the appeal 
and the appeal cannot fail by reason of failure to 
join him. The case would be different if the pur¬ 
pose of the appeal is to set aside the sale ‘.AIR 
1932 Pat 255, Bel. on ; A I R 1930 Nag 5, Dis¬ 
ting. (P 527 C 1] 

M. R. Bobde — for Appellants. 

S. R. Mangrulkar — for Respondent. 

Order.—This is an appeal from an order 
dated 23rd April 1936 made in execution 
of a decree passed in a mortgage suit. The 
order was made on an application which 
sought to set aside a sale. The Court has 
set aside the sale for the reason that the 
sale was held in execution of a final decree 
passed by the trial Court follosving upon a 
preliminary decree which final decree was 
passed during the pendency of an appeal 
taken from the preliminary decree which 
appeal was partly successful. The success 
consisted in the fact that whereas the ori. 
ginal preliminary decree bad been passed 
on the basis that both father and son were 
liable for the whole decretal debt, in ap. 
peal the quantum of liability was some¬ 
what reduced but the son’s liability was 
very considerably reduced, the mortgage 
debt of some Rs. 18,000 being, so far as 
the son's share was concerned, reduced to 
Rs. 7819.4.0 including costs which sum 
was held to be binding on the joint family, 
the balance of Rs. 10,298.10.4 being found 
to be binding on the father alone. 

The purchaser at the court auction was 
a third party. That third party auction- 
purchaser is not a party to this appeal not 
having been joined because on notice given 
the auction.purchaser’s widow and repre¬ 
sentative stated that she is not interested 
one way or another whether the sale be 
confirmed or set aside. The decree, holder 
asks for the confirmation of the sale in 
order that he may receive the money. The 
judgment-debtor, a minor, opposes the con- 
firmation because be hopes that now if 
there is a fresh sale this property which 
was sold for Rs. 11,100, but which he 
thinks is worth Rs. 20,000, would fetch a 
ibetter price. It seems to us that this matter 
is concluded by 10 All 166^ because as the 
Privy Council pointed out a sale cannot be 
set aside even if the decree under which 
the sale took place in execution is not 
merely varied but reversed. It is true that 

1. Zaln-ul-Abdin Khan v. Mabammad Asghar 

Alt Khan, (1888) 10 All 166=16 I A 12=6 

Sai 1S9 (P C). 
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in that case the sale had been confirmed 
but in our opinion that makes no differ¬ 
ence when it is borne in mind that under 
O. 21, R. 92 this sale must be confirmed. 
That is to say, the Court is required to 
confirm a sale unless there is a successful 
application under Rr. 89, 90 or R. 91 of O. 
21. There has been an application made in 
this case under R. 90 but that application 
has been disallowed and in any case was an 
ineffective application because it was made 
by a person not a party. That is to say, 
the minor having had a guardian ad litem 
appointed, the application was made not 
by his guardian ad litem but by his mother: 
1 N L R 128^ and 45 All 623.® It is true 
that his mother much later and long after 
the time to make an application had passed 
got the guardian ad litem removed and 
had herself made guardian ad litem but| 
she was then out of time and no fresh! 
effective application was made by her. We 
have great doubt whether the application' 
she made was an effective application at 
all. However, it was considered and it was 
dismissed. Accordingly this is a case where 
an application was made under B. 90 and 
disallowed. It follows directly in our opi. 
nion that under the provisions of 0. 21, 
R. 92 (1) the Court is bound to confirm 
the sale. We are quite clear that the pro- 
viso to R. 92 (2) does not relate to R. 92 
(l). It is said, however, that the Court has 
power to refuse to confirm a sale where 
the provisions of S. 144 are applicable and 
it is said that here the decree having been 
varied the party who has suffered as a con¬ 
sequence of any act done under the varied 
decree would be entitled to restitution. 

In our opinion, however, the Privy 
Council decision makes it plain that merely 
because a decree has been not merely 
varied but reversed that does not entitle 
the Court to set aside a sale to a third 
party. But here all such difficulties verily 
disappear when the facts are considered. 
There is here no question of restitution. 
Here under the varied decree Rs. 7819-4-0 
is binding on the joint family. Consequently 
the sale of joint family property for Rupees 
11,100 of which Rs. 5650 would bo alloca- 
table to the father’s share and Rs. 5550 to 
the son’s share would be proper. Under 
the varied decree not only is Rs. 7819-4-0 
binding on the joint family but Rupees 
10,298-10-4 is binding on the father alone. 

2. Mfc. Kisni v. Ghnlajl Tell. (1906) 1 N I* « 128. 

3. Bhagela v. Dhatma, (1924) HAIR All 79= 
75 I 0 898=46 All 623=21 A L J 691. 


Biedichand V. Ganpatsao 
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It follows directly that in addition to the 
property sold a great deal more could pro. 
perly be sold so far as the father’s share is 
concerned and a little more could be sold so 
far as the son’s share is concerned. 

It is very true that in this case the 
appeal was from the preliminary decree 
and it is also well established that where 
there is an appeal from a preliminary de¬ 
cree and in the Appellate Court the pre¬ 
liminary decree is varied so that the final 
decree is different from that passed by the 
trial Court, it is the final decree which 
carries into effect the preliminary decree 
as varied by the Appellate Court, that is 
the effective final decree: 39 All 641.* 
But although this would cause the decree 
under which the sale took place to merge 
in the final'decree of the Appellate Court, 
that fact, in the absence of any stay ren- 
dering it improper to proceed with the 
execution of the trial Court’s final decree 
would not invalidate the sale as against 
the third party purchaser, though different 
considerations might apply where the de. 
cree-holder is the purchaser: AIR 1931 

All 655.*^ 


Finally it is said that this appeal must 
fail because the auction-purchaser has not 
been joined : 26 N L R 127® at p. 129. But 
in our opinion in this case after the auction, 
purchaser had been given notice and had 
expressed no interest one way or another, 
it was entirely unnecessary to join him: 
11 Pat 604.^ It would have been- quite 
different were the purpose of the appeal to 
set aside the sale: 26 N L R 127.® 26 N 
L R 127® was a case where the purpose of 
the appeal was to set aside the sale and no 
notice was given to the auotion-purchaser 
who was the person most likely to be 
affected and not unnaturally the Court 
held that in the ahsence of the person 
most concerned the appeal could not suc¬ 
ceed. Here notice has been given. The 
auction.purchaser has not shown any in. 
terest one way or another and in any 
event the purpose of the appeal is to con¬ 
firm the sale, ^esumably a person when he 
bids at an auction wants to buy the pro- 


4. GaMbar Singh v. Klahaa Jlwan Lai. (1917 
4 A I B All 163=43 I 0 98=89 All 641=:1( 
A L J 784 (8 B). 

6 . Shadl Lai ▼. Jagdamba Bahai, (1981) 18 A 1 E 
All 666=188 1 0 693=1981 A L J 668° 

6 . Earidai v. Uofaklal, (1980) 17 AIB Nae 6= 

191 I 0 668=36 N L B 137. 

7. Eital Latta v. BUhnn Lai 8ao, (1983) B 

A I B Fa« 966=189 I 0 810=11 Fat 604=11 
P L T 468. 


perty and therefore the appeal is helping on 
his interest rather than the reverse. In our 
opinion, accordingly the appeal succeeds 
with costs and the sale must be confirmed. 

R.M./R.K. _ Appeal allowed, 
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Gruer J. • • • 

Sheokisandas Agarchand Daga Maheshri 

v. 

Daudas Bamgopal and others. 

Civil Revn. No. 761 of 1937, Decided on 
5th July 1938. 

Court.fee—Appeal—Final decree in suit for 
accounts—Court.fee On appeal must be paid on 
amount mentioned In final decree. 

In an appeal against a final decree in a suit for 
diflsolufcion of partnership and accounts, court-fee 
has to be paid on the amount mentioned in the 
final decree and not on the provisional valuation 
put in the plaint -.AIR 1938 Mad 435 B)- 

AIR 1917 Mad 668; AIR 1929 Cal 815 and 
AIR 1937 Lah S9i, Rel. on. [P 527 C 2 • 

P 528 C ij 

R. N. Padhye — for Applicant. 

W. B. Peodharkar— for Opposite Party. 

Order.—The short point is whether in 
an appeal by a defendant against a final! 
decree in a suit for dissolution of partner¬ 
ship and accounts, court.fee has to be paid! 
on the amount mentioned in the final decree| 
or on the provisional valuation put iu the' 
suit by the plaintiff when he instituted it.| 
No good reason is apparent, either on thei 
score of justice or of convenience, why the 
appellant should not be called on to pay on 
the real, ascertained value of the appeal 
which he is preferring. The ground for 
allowing a provisional estimate, i. e. the 
uncertainty about the amount due, no longer 
exists after a final decree has been passed. 
Applicant relies on 56 Mad 705,^ but that 
case has been overruled in a convincing 
judgment by a Full Bench of the same High 
Court in A I R 1938 Mad 435^ following 
39 Mad 725.® We are not concerned here 
with cases dealing with preliminary decrees 
whore the amount of claim may be still 
undetermined. Another authority against 
the applicant is 57 Cal 463* in which S. 7, 
sub-s. 4 (f), Courb.feea Act, and not Art. 17, 
Sob. 2, was held applicable. Even in the case 
of a preliminary decree it has just recently 
been held in the Division Bench case in 

1. In le VeDkatanadbam, (1933) 20 A I B Mad 
830=141 I 0 603=66 Mad 705. 

9. In re Dbanakodl Nayakkar, (1938) 96 A I B 
Mad 496=176 I 0 470=1 L B (1938) Mad 
698=(19d8) 1 M L J 638 (F B). 

8. StiDlvasaoharla ▼. PerlDdevamma, (1917) 4 
AIR Mad 668=88 1 0 603=89 Mad 726 (FB). 

4. Eantlohandra Tarafdar v.Badharamao, (1929) 

16 A I B Oal 816=194 I 0 77=67 Oal 468, 


528 Nagpur Tejraj Rajmal v. Rampyari A. I. R. 


I L E (1937) Lah 196^ which distinguishes 
on the facta 10 Lah 737® that an appeal 
against such a decree must bear court-fees 
ad valorem on the amount at which the 
relief is valued in the plaint. In the pre. 
sent case the defendant has no option but 
to value the relief at the figure which he 
has been ordered to pay by the decree 
against him. This application fails and is 
dismissed with costs. Pleader's fee Es. 15. 
E.D. 'r.K. Application dismisseii. 

5. Feroze Din v. ^^ohaInmad Diu,(1937)24 A I R 
Lah 694=171 IC 837=1 D R (1037) Lah 196. 

6. Faizullah v. Mauladad, (1929) 16 AIR P C 147 

=117 I C 493=10 Lah 737=56 I A 232 (PC). 
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Stone G. J. and Vivian Bose -T. 
Tejraj Rajmal Mariuadi and others 

V. 

Rampyari wlo Kundamnal Marwadi. 
First Appeal No. 63.B of 1935, Decided 
on 18tb February 1938. 

Succession Act (1925), Sec. 214 (1) (b)— 
Decree-holder dying during execution—Wife 
applying for substitution and for proceeding 
with execution — Succession certificate held 
essential — Time for production should be 
granted. 

During execution proceeding? the decree-holder 
died. Hid wife claiming to be his representative 
put in an application praying that her name be 
substituted and the execution be proceeded with: 

Held that such application came under S. *214 
(1) (b) and production of succession certiheate was 
esEential, and that time should be given for such 
production : 26 Cal S39 and A I P, 1920 Cal 630, 
Itef.; 16 All 269, Disting. [P 628 C 2) 

W. B. Pendharkar — for Appellants. 

B. B. Waikar — for Respondent. 
Judgment. — By S. 214 (1) (b), Succea- 

sion Act, it is provided as follows : 

(1) No Court shall — 

(b) proceed, upon an application of a person 
claiming to be so entitled, to execute against such 
a debtor a decree or order for the payment of his 
debt, except on the production, by the person so 
claiming, of (inter alia a succession certificate). 

Here X obtained a decree (dated 13th 
March 1933), applied for execution (dated 
28th April 1934), and died (dated 12th 
May 1934). His widow put in what has 
been called in this matter a “substitution 
application” on 30th June 1934. That is to 
say, she applied for her name to be substi¬ 
tuted for that of her deceased husband. 
What was sought however by that appli- 
cation is to be found by reading what was 
asked for : “The applicant’s name be re- 
corded in place of the deceased decree- 
holder, and the execution case be proceeded 
with further.” The grounds for that prayer 
were two : (l) the husband had died, and 
{2) the applicant was his heir. 


Now it is said she was not proceeding on 
her application but on his application and 
therefore S. 214 (1) (b) does not apply: 26 
Gal 839,^ and 57 I 0 902" which simply fol- 
lows 26 Cal 839.^ 26 Cal 839^ dissents from 
a Full Bench judgment reported in 16 All 
259.^ The latter case however appears to us 
to be distinguishable, for it was concerned 
vrith a suit, nob with execution proceedings. 
Since the new Eule, O. 22, E. 12, was made 
the old question whether execution proceed¬ 
ings abate on death has been set at rest. 
Abatement does not apply to execution 
proceedings. The result of that is however 
that the heirs need not take steps for sub¬ 
stitution under 0. 22, E. 3 but may apply 
to carry on the proceedings or may file a 
fresh application. In other words, execution 
proceedings do not abate but live on and, 
as some one must take the next step and 
death terminates all agencies, the person 
entitled, i. e. the personal representative 
or heir, can coma before the Court. That 
person when he comes will be claiming for 
himself, at least where he, or she, is heir 
or beneficially interested. 

The proper application is for leave to 
carry on (or proceed with) the pending exe¬ 
cution proceedings. Such an application 
would fall within the words “npou an 
application of a person claiming to be so 
entitled.” “To be so entitled” means, as is 
plain from S. 214 (l) (a) “to be entitled to 
any part of the deceased’s estate.” This 
widow claims to be so entitled and she 
makes an application, which is necessary 
before the Court can proceed with a pend¬ 
ing execution. The Court cannot, on that 
application, proceed with the execution 
unless a succession certificate is produced. 
The appeal is accordingly dismissed with 
costs. We cannot but observe that in this 
case execution has been avoided for three 
and a half years because a succession certi¬ 
ficate was not produced. We understand 
there is no difficulty or expense involved, 
in producing a succession certificate and 
it would seem to be wise in such (»ses, 
whether a succession certificate is strictly 
necessary or not to take the course taken 
by counsel in 16 All 259® and ask for time‘ 
to produce the succession certificate. 
e.D./r.K. Appeal dis missed. 

1. Mahomed Yusuf v. Abdur Rahim Bepari, 

(1899) 2$ Cal 839=40 WN558. ^ __ 

2. Kshetra Mohan v. AzisuUah Mea, (1920) 7 

A I R Cal 580=67 1 0 902. 

3. Fateh Chaud v. Muhammad Bakhsh, (1894) 

16 All 269=1894 A W N 74. 
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Grille and Grder JJ. 


Provincial Govt. C. P. and Berar 


V. 

Balaram Jagannaih and another. 

Criminal Appeal No. 137 of 1938, Deci. 
ded on 19bh July 1938. 

❖ Penal Code (1860), S. 184—No Physical 
act of obstruction is necessary to constitute 
offence under S. 184—Creating disturbance at 
public auction which prevents bids being heard 
and necessitates closing of auction amounts to 
offence under S. 184. 


The word ‘obstructs’ in S. 184 does not mean 
physical obstruction and in order to constitute an 
offence under S. 184, no physical act of obstruc¬ 
tion is necessary. A proceeding can be obstructed 
by measures, other than physical measures, taken 
against the person, who is conducting the proceed¬ 
ings. (P 529 0 2; P 530 C 1] 

A concerted plan at a public auction, to prevent 
the auction being carried put by raising shouts or 
disturbance, which preve^s bids being beard, and 
necessitates the closing of the auction, amounts to 
obstructing the auction and constitutes an offence 
under 8. 184 : A I R 1928 Lah 827 and AIR 
1988 All 759; Dialing.: R 1905 Cr, Expl. 

[P 529 C 2) 

W. R. Puranik, Advocate.General — 

for Appellant. 

W. Datt — for Accused. 

Judgment. — This is an appeal by the 
Provincial Government against the acquit¬ 
tal of Balaram and Chaitram, brothers, of 
an offence under S. 184, I. P. C. The try. 
ing Magistrate considered it established that 
at an auction sale of immovable property 
conducted by the Tahsildar of Hoshangabad 
the accused used abusive language at the 
sale with the result that the sale had to be 
postponed.^ The learned Magistrate, how- 
ever felt himself unable to convict them as 
he held that the word obstructs’ in S. 184 
meant physical obstruction, that is to say 
actual resistance or obstruction put in the 
way of the public servant. It is contended 
by the learned Advocate-General that this 
IS a mistaken view and that under 8. 184, 

physical act of obstruction is 

necessary. 


It 18 conceded on behalf of the accuse 
persons that the defence of alibi which wi 
set op in the trial Court is worthless ai 
of no avail. Authorities have been cited i 
addition to the one quoted by the learn* 
Magistrate himself namely A IB 1928 La 
for the proposition that obstructic 
most be physical obstruotion. We won 
however point out that the o ases oitei 

1. Ml. Darkan ▼. Emperor, (1928) 16 A I B Li 
827=110 1 0 101=29 Or L J 646. 

1988 N/67 A 68 


with the exception of one to which we shall 
refer later, have reference to offences either 
under S. 186 or S. 225.B. 1. P. C. Mani- 
festly for an offence under S. 225.B, IP. 0. 
to have been committed, there must' be 
some physical act against the person who 
is eflfecting the lawful apprehension and 
under S. 186, 1. P. C., the obstruotion 
which IS punishable is the obstrution of 
any public servant. In such cases, although 
it has been held that there can be no ob. 
struction which is nob a physical obstruc¬ 
tion, it has, nevertheless, been laid down 
in 65 All 985^ that even under S. 186 actual 
physical obstruction is nob necessary to com. 
plete the offence if threats are accompanied 
either by overt acts or by menacing atti¬ 
tude or show of physical force, in fact if 
one of the ingredients of the offence 
amounts to an assault as contemplated by 
S. 352, I. P. C. Now S. 184. I. P. C., does 
not deal with the obstruction of any public 
servant or of any person bub with the! 
obstruction of a proceeding which is being' 
conducted by lawful authority, and a pro¬ 
ceeding can be obstructed by measures 
other than physical measures taken against' 
the person who is conducting the proceed, 
ing. At a public auction a concerted plan 
to prevent the auction being carried out by 
raising shouts or disturbance which would 
prevent bids being hoard and necessitating 
closing of the auction would certainly 
amount to obstructing that auction. In the 
present case, when the bid of Rs. 100 had 
been offered, the two accused began to 
abuse the person who bid and when the 
Tahsildar who was holding the sale inter, 
vened they abused him also. There is also 
evidence that when they were requested to 
leave the room where the sale was being 
held they did so but continued their abuse 
from outside and deterred people from 
entering the room and deterred them from 
making bids. No further bid above Rs. 100 
was offered owing to abuses and threats by 
the intending bidders and the sale had to 
be postponed, The sale of property was 
therefore obstructed. The only case to 
which we have been referred which deals 
specifically with 8. 184 is a case of the 
year 1904 reported in 2 Cr L J 44^ where 
Rennie J. held : 

I am unable to see that a mere posting up of 
placards asserting a title to the land claimed can 

2. Emperor v. Tohfa, (1933) 30 A I B All 769= 
1933 Cr 0 1324=146 I O 183=84Cr L J 1211 
=65 All 996=1938 A L J 962. 

8. King.Emperor ▼. Gopal Bal, (1906) 7 P B 
1906 Ce=96 P L B 1906=2 Or L J 44. 
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be regarded as obstruction under 8. 164, I. P. 0. 
On the contrary Ithink a claimant is well advised 
in doing so as otherwise he might be told that he 
stood by and made no protest. 

With this view we are in respectful 
agreement. The learned Judge however 
then added, “I think the obstruction must 
be physical". This is an obiter dictum as 
the observation does not appear necessary 
for a decision of the case and also with all 
respect we are of opinion that it ignores 
the essential difference in the obstruction 
contemplated in Ss. 184 and 186, I. F. G. 
B. 186 postulates some show of physical 
force whereas S. 184 does not. It has been 
argued that what the accused persons did 
was either merely to display resentment 
and bad temper at their land being sold or 
else to continue a boycott against the sale 
which bad originated in their village before 
the sale began and which in itself is not 
actionable. We are unable to agree with 
these contentions. The threats uttered to 
the actual bidder and to the audience of 
potential bidders disclose an intent to pre¬ 
vent the sale being held and that intention 
was successfully carried out. If there bad 
been a boycott arranged previously, as the 
learned counsel for the accused assumes, 
what took place was not a continuation of 
the boycott but a fresh offence consequent 
on some person having broken a previous 
agreement. We are satisfied that the ac¬ 
cused persons attended the sale with the 
deliberate intention of hindering the pro. 
ceedings and that they did so successfully 
by means of abuses and threats and that 
their action amounts to an offence under 
S, 184, I, P. C. 

It may be considered that the incident 
is a trifling one and an unworthy sub¬ 
ject of appeal by the Government. It is, 
in our opinion, however very necessary 
to correct the misapprehension of the law 
which exists in the mind of the Magistrate, 
a misapprehension which might have very 
serious consequences if allowed to persist 
and which might render the holding of 
sales in execution of decrees extremely 
difficult. The law must be correctly laid 
down and it is necessary to allow the ap¬ 
peal. We do not propose to sentence the 
accused persons to imprisonment. Their 
land has been sold and they are not in a 
position to pay a substantial fine. We consi¬ 
der that in the circumstances it will be 
sufficient to set aside the order of acquittal 
and to convict the accused under S. 184 
and sentence them to a fine of Bs. 10 each 


with a week’s rigorous imprisonment in 
default. A fortnight’s time is given for the 
payment of the fines. 

r.m./r.e. Accused convicted. 
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Vivian Bose J. 


Jamshed Karimuddin Musalman — 

Appellant- 



Kunjilal Harsukh Kalar and another 

— Respondents, 

Second Appeal No. 169 of 1936, Decided 
on 28th July 1938, from appellate decree 
of Addl. Dist. Judge, Betul, D/. 20th 
February 1936. 


(a) Contract—Suit for damages for breach of 
contract—Plaintiff must furnish necessary par* 
ticuiars of breach and his claims. 


A defendant in a suit for damages for breach of 
contract is entitled to know exactly what case he 
has to meet and he must be afforded an opportQ* 
nity to investigate the details of the claim so that 
he can call evidence about it If be can, and so he 
can attack the plaintiff’s estimate of damages aa 
well as the basis on which it is grounded. The 
plaintiff is therefore bound to furnish the neces¬ 
sary particulars. [P 631 0 3] 

(b) C. P. Land Revenue Act (2 of 1917), 
Ss. 220 (q) and 202 — Suit for damages for 
breach of conditions in contract—Civil Court's 
jurisdiction is not barred. 

Seotion 202 (1) does not entitle the Chief Com¬ 
missioner to enquire into a breach of contract and 
assess and award damages in respect of it. The 
mere fact that the same set of facts gives rise to 
a civil action for damages as well as to revenue 
proceedings under S. 202 does not confer jutisdio 
tion upon him to usurp the functions of the Civil 
Courts, any more than a similar set of oonditions 
entitles the Civil and Criminal Courts to trespass 
upon the province of each other in cases of defa¬ 
mation. Hence, in a suit for damages for breach of 
certain conditions in an agreement, Civil Court’s 
jurisdiction is not barred. [P 632 0 1] 

(c) Civil P. C. (1908), O. 26, R. 18 and S. 99 

—Commission issued behind back of defendant 
—Irregularity not causing prejudice to defen¬ 
dant — Decree cannot be varied in second 


ippeal. 

It is true that 0. 26. E. 9 leaves the matter to 
he discretion of the Court and does not provide 
or the presence of the parties when a commission 
8 issued, but natural justice requires that euoh 
kots should not be done behind the back of oiw of 
he parties. Where commission is issued behiM 
,he back of defendant, the decree cannot be reversed 
n second appeal if this irregularity does 
irejudice to the defendant. [P ^ ^ 

(d) Costs-Coete should be proportionate to 
uccess and failure. 

Where Court has not decreed the whole 
ipiy proportionate costs should be allowed, • • 
iosts should be proportionate to 
ailure. 
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K. B. Tare, K. M. Dharmadhikari and 
Abdnl Eazak — for Appellant. 

M. H. Bobde, R. P. Awasthi and B. T* 
Ambkar — for Respondent No. 1. 

Judgmenti'^This is a suit for damages 
arising out of a breach of certain conditions 
embodied in a contract Ex. P-l which was 
executed on 26th September 1929. The 
document lets out the plaintiff’s jungle to 
the defendant for a period terminating on 
26th March 1931. In that interval the 
defendant was at liberty to cut and remove 
the standing timber subject to the condi¬ 
tions mentioned in the deed. The relevant 
conditions are as follows: 

(1) The jangle shall be out in accordance with 
the Government (Forest) rules and also in accor- 
dance with the undermentioned terms : 

(2) The stumps shall be made in accordance 
with the Government rules, that is flush with 
the ground. We will not cause any sortof damage 
and if we do so we will be liable to pay the 
expenses. 

(3) Should we out the jungle in contravention 
of the Government rules. ... we. the thekedars, 
will be liable and responsible therefor and will not 
be entitled to even a pie out of the lease money 
that we have already paid. 

(4) Should we cut any kind of wood in contra- 
vention of the terms, that is, should we out any 
wood (off the girth) of IJ feet or less than feet, 
we will be liable to pay at the rate of Rs. 10 per 
tree to the malguzar. We will not out trees within 
20 yards on either side of the nala (stream) that 
retains water up to the month of January . .. 

(8) As regards particular kind of wood, e. g. 
Sagon (teak), Sal and timber, 30 trees per aero 
shall be left standing, while the number of trees 
of all kinds left standing shall be 90 pet acre_ 

(10) We will not out any trees within 20 yards 
from the boundary line of the’Government forest. 

(11) If there be any irregularity of any kind in 
making stumps, we. the thekadars, will be liable 
to pay toe expeoBes. 

The plaintiff complained that there had 
been a breach of the above conditions bat 
said that he was not able to estimate the 
damage properly and that it would be 
n^saary to appoint a Government Forest 
Officer to do that. Tentatively however he 
pUced the figure at Re. 2000. He furnished 
no particulars. The defendant denied that 
he had violated the terms of the agree- 
ment m any way and oaUed upon the 
plaintiff to furnish particulars of the breach 
of which he complained. The plaintiff again 
stated that he was unable to specify the 
exact damage done and asked the Court to 
issue a commission, but eventually on 16th 
February 1982 ha filed a list oonbaioing 
the neoeesary particulars. It shows breach 
of Ols. 4, 8 and 10 above. 


It was argued that the plaintiff was not 
bound to furnish particulars and that a 
round and general figure was all that was 
required. I am unable to agree. A defen. 
dant is entitled to know exactly what case 
he has to meet and he must be afforded an 
Opportunity to investigate the details of 
the claim so that he can call evidence 
about it if he can, and so he can attack the 
plaintiff s estimate of damages as well as 
the basis on which it is grounded. Here a 
breach of certain conditions of an agree, 
ment forms the subject-matter of the plain, 
tiff’s complaint. The defendant is entitled 
to know which conditions and the exact 
manner in which they have been violated. 
The plaintiff claims that the breach con¬ 
sists in the cutting of unauthorized trees. 
It is obviously impossible to assess damages 
in such a case until the Court knows who. 
ther any trees have been cut and if so 
how many. The plaintiff is therefore bound 
to furnish the necessary particulars. The 
forest is his and he is in a position to know 
exactly what trees have been wrongfully 
cut. 

It was argued that the forest was in the 
possession and control of the defendant 
and 80 the plaintiff could not furnish the 
necessary particulars. That however is 
incorrect. On the date of the suit the forest 
was in the plaintiff’s possession and all 
that ho had to do was to go and count a 
certain number of stumps within a speci. 
fied area and assess the value of the 
damage. If he had not the necessary quali. 
fications and experience to do that him. 
self, it was his duty to engage those who 
had and to come to Court with a clear 
cut case. I see no reason therefore for 
allowing a departure from the normal 
rule that a plaintiff must be tied down to 
bis claim and to the particulars which he 
is bound to furnish in support of it. This 
is particularly so as the danger of subse¬ 
quent fellings has clearly to be guarded 
against. The first Court dismissed the 
plaintiff’s claim but the lower Appellate 
Court allowed a portion of it, that is to 
say, it decreed Rs. 1364.6.0 of the Rs. 2000 
claimed, so the defendant appeals. His first 
ground of attack is that the suit is not 
maintainable at all: that 8. 220 (q) bars it. 
The foundation of this argument is that 
the breaches complained of also constitute 
breaches of the Government Forest Rules 
framed under 8. 202, Land Revenue Aot; 
in foot the first clause of the agreement 
makes these roles applicable and according 
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to the learned counsel for the defendant 
the latter part of Cl. 4 is nothing but a 
reproduction of E, 5 (e) which, is to be 
found at p. 704 of Kathalay’s useful com. 
mentary on the Land Eevenue Act. There¬ 
fore, according to the contention under 
consideration, this is one of the questions 
which is connected with and which arises 
out of the exercise of power under S. 202 
and consequently the jurisdiction of the 
Civil Courts is barred. I do not agree. 
S. 220 debars a Civil Court from entertain, 
ing any suit or application which is insti- 
tuted or made 

to obtain a decision or order on any matter ^hich 
the Chief Commissioner or any Revenue Officer is 
empowered to determine, decide or dispose of “and 
in particular” any question connected with or 
arieing out of the powers under 8. 202. 

Now what decision is the plaintiff en¬ 
deavouring to obtain from the Civil Court 
in this suit? It is clearly damages for the 
breach of certain conditions in an agree, 
ment. Is the Chief Commissioner or any 
Revenue Officer empowered to “determine, 
decide or dispose of" that matter either 
under S. 202 or by any other Section of the 
Act? Clearly not. S. 202 (l) empowers the 
Chief Commissioner to make rules regulat¬ 
ing the contract and management of the 
forest growth on the lands of any estate or 
mabal, and the right of user over such 
forest growth and is also entitled to attach 
to the breach of such rules certain pecu. 
niary penalties. But this does not entitle 
him to enquire into a breach of contract 
and assess and award damages in respect of 
it. The mere fact that the same set of facts 
gives rise to a civil action for damages as 
well as to revenue proceedings under Sec. 
202 does not confer jurisdiction upon him 
to usurp the functions of the Civil Courts, 
any more than a similar set of conditions 
entitles the Civil and Criminal Courts to 
trespass upon the province of each other in 
cases of defamation. All that the defendant 
can claim, as he can in an action for 
defamation, is that any compensation he 
may have been ordered to pay to the 
plaintiff should be taken into consideration 
in assessing the damages here, and also the 
fact that he has been exposed by reasons 
of the plaintiff’s action (if indeed that be 
the case) to the trouble and expense of a 
double set of proceedings. It is immaterial 
on the view, so far as the want of jurisdio- 
tion is concerned, whether the Eevenue 
Courts had actually proceeded against the 
defendant or not. I understand they had 
done so and had decided in his favour, but 


that, as I have said, makes no difference to 
the question of jurisdiction, 

The next point is this. The Court 
ordered a commission to issue to one Garu 
Bayal on 12fch September 1932 for ascer- 
taining the number of trees cut by the 
defendant in contravention of the agree¬ 
ment, etc. He replied that he was unable 
to accept and so on 10th December 1932, a 
date on which the defendant was not pte- 
sent and when no date had been fixed for 
hearing, the plaintiff filed an application 
asking for the appointment of Mr. Pitley a 
Forest Eanger. This was granted the same 
day, behind the back of the defendant and 
the commission was issued accordingly. 
Mr. Pitley was told to submit his report 
by 10th January 1933 which was the next 
date of bearing. It is contended by the 
learned counsel for the defendant-appellant 
that the learned trial Judge ignored the 
mandatory provision of O. 26, E, 18 under 
which he was entitled to notice and that 
therefore the report cannot form part of 
the record of this case as it would other¬ 
wise be under O. 26, E. 10. There can be 
no doubt that the procedure adopted was 
irregular. It is true, O. 26, E. 9 leaves the 
matter to the discretion of the Court and 
does not provide for the presence of the 
parties when a commission is issued, but 
natural justice requires that such acta 
should not be done behind the back of one 
of the parties; S. 99, Civil P. C. also directs 
that no decree is to be reversed or substan¬ 
tially varied on appeal because of any 
irregularity in the proceedings which does 
not affect the merits of the case or the 
jurisdiction of the Court. Therefore what 
has to be seen is whether this fact has 
occasioned any prejudice to the defendant. 
I am clear it has not. 

Defendant 1 (we are not concerned with 
the second here) appeared on the next day, 
viz. 10th January 1933, both personally as 
well as by counsel. The commission was 
nob returned as it should have been and 
the question of his remuneration was dis- 
cussed in the presence of the parties and 
the Commissioner was told to submit his 
report on or before the next hearing which 
was fixed for 6th February 1933. The defen¬ 
dant raised no objection and had ample 
opportunity to find out all he wanted about 
the matter then. Indeed this objection was 
nob taken in either of the Courts below and 
we hear of it for the first time in second 
appeal; not only that, but the defendant, far 
from objecting, actually joined the plaintiff 
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on 24th November 1933 in aaking that the 
Commissioner be examined as a ■witness. 
As a matter of fact a summons had already 
been sent to defendant 1 by the Commis. 
sioner by registered letter and was received 
by defendant 1 on 9th January 1933, the 
day before the hearing of the 10th. I am 
satisfied therefore that no prejudice has 
been caused, quite apart from the letter 
dated Ist April 1933 from the Commis¬ 
sioner to the Court. This letter appears to 
have accompanied the report and other 
proceedings. In it the Commissioner states 
that he had summoned the defendant 
through the Court but that he did not 
appear. However as there may be some 
doubt about the admissibility of this docu¬ 
ment in evidence, I do not rely on it and 
base my decision on the other facts given 
above. 

The next objection is about the exami. 
nation of the Commissioner as a witness. 
The Commissioner Mr. Pitley stated that 
he could not attend as he was in the 
Baigarh State and so the Court directed 
him to be examined on commission. The 
defendant complains that ho was not told 
of the date of this examination and so had 
no opportunity of cross-examination. Here 
again the conduct of the defendant shows 
that he did not want to attend. On 22nd 
December 1933, the defendant stated that 
he did not want to examine his witness till 
Mr. Pitley had been examined. On 18th 
April^ 1934, orders were issued for the 
examination of Mr. Pitley on commission 
and the Court said : 

Defendant to eammon hla wltnesaos aa plaintiff 
would ^080 after the commieeion report ia re¬ 
ceived. Oase for evidence for 2l8t September 1934 . 


On that date the plaintiff stated that he 
had no witnesses but the defendant was not 
called upon to proceed, the Court ordering 
that the defendant shall examine his wit- 
nesses after the report is received.” On 
17th November 1934. the report of the 
commission which had been received the 
previous day was filed with the record in 
the presence of the parties. The defendant 

summon his witnesses for 
20th February 1936. He raised no objeo- 
tion either then or at any other stage, and 
proceeded in due course to examine bis 
witnesses. Had he raised an objection 
immediately the defect could easily have 
been cured and another commission issued. 

The next objection is a purely teobuioal 
one. It is urged that under O. 26, B. 8 


evidence taken on commission cannot be 
read as evidence in the suit without the 
consent of the party against whom it is 
offered and it is stated that the defendant 
has not consented. But this ignores the 
provision in sub-cl. (a). When the person 
who gave the evidence is beyond the juris¬ 
diction of the Court the rule does not apply. 
Mr. Pitley was in the Baigarh State and so 
beyond the jurisdiction of the first Court 
and consequently this evidence was rightly 
read. 

^ As regards the merits, the questions in¬ 
volved are one of fact. It was argued that 
there is nothing to prove that the defendant 
caused the damage and his learned counsel 
urged that the plaintiff himself or one of 
his lessees might have cut the trees after 
the defendant’s term expired. My attention 
was drawn to the fact that Mr. Pitley’s 
report shows a larger number of trees than 
the plaintiff’s list which was filed much 
earlier, and it is argued that the only 
possible explanation to account for the 
difference is that the plaintiff himself was 
felling trees after the defendant had left. 
But this is a pure question of fact. There 
is evidence to show that some of the plain¬ 
tiff 8 witnesses had examined the ground 
even during the continuance of the lease 
and had found signs of illegal cutting, and 
the defendant himself admitted as D. W. 3 
that he had cut trees within 20 yards of 
the Marghat nala; his excuse being that 
the tahsildar had told him that as the nala 
had no water in it he was at liberty to cut 
the trees. In the circumstances, the Court 
had ample evidence on which to base its 
findings especially as the suit was very 
promptly filed within a month of the termi- 
natioD of the lease. 

As regards this last point, the learned 
counsel for the defendant urges that Cl. 4 
of the agreement only prevented trees with¬ 
in 20 yards on either side of the nalas 
having water in them iu January from 
being cut. but as this particular nala was 
dry even in December there was no in. 
fringement of the rules. This however is 
not what the agreement says. It speaks of 
a stream "which retains water up to the 
month of January” and in any case B. 5(6), 
to which a reference has already been made 
prohibits cutting within these areas of 
stream which "ordinarily retain water till 
January.” In view of Cl. (l). the sentence 
quoted from Cl. (o) must be read in con. 
junction with this rule. Thera is therefore 
DO force in this oontention either. 
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The only point of any substance in the 
appeal is that the commission has given 
figures V7hich exceed the plaintifi’s list of 
particulars and the lower Appellate Court 
relying on the commission report has 
travelled beyond the plaintiff’s own claim. 
This of course he was not entitled to do, 
especially as there has not been an applica- 
tion for amendment at any stage; not even 
before me. The decree will therefore have 
to be reduced. The differences are these : 
In the list the plaintiff complained under 
Col. 2 that 176 trees had been cut. The 
commission found that 193 trees had been 
out and he valued them at Es. 198.15.0. 
It is evident from the report that slightly 
different valuations have been placed upon 
trees of different size and it is not possible 
for me to determine from the materials at 
my disposal the size of the 17 trees which 
have to be excluded, but as the difference 
can only be of a rupee or two it is clearly 
not worth while sending the case back for 
ascertaining their exact value. A rough 
estimate of Es. 17 based on an average is 
near enough for all practical purposes. 
Therefore I reduce the decree by Es. 17 
under this head. 

The other point of difference is in Col. 3. 
The difference here is large. The plaintiff 
complained of only 89 trees in his list 
whereas the commission has found that 
there are 202 trees. In this case he has 
assessed each tree at a uniform value, 
namely Es. 1.12.3. Therefore, all that the 
plaintiff is entitled to under this head is 
Bs. 157 to the nearest rupee. That is to 
say the claim under this head will have to 
be reduced by Es. 144. Adding the other 
Es. 17 to this the total, reduction in’the 
amount decreed comes to Es. 161. The 
decree will be modiBed accordingly. There 
is a complaint about costs also. The lower 
Court did not decree the whole claim and 
so following the usual rule only proper, 
tionate costs should have been allowed. I 
therefore set aside the decree of the lower 
Appellate Court so far as the costs are con. 
|Cerned and direct that costs shall be pro. 
portionate to success and failure throughout. 
The rest of the appeal is dismissed. 

D.S./r.k. Decree modified. 
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Stone C. J. and Vivian Bose J. 

Dajaram Daduji Kunbi — 

Decree.holder — Appellant* 
v. 

PaiJeu and another — 

J udgment.debtors —Eespondents, 

Misc. Appeal No. 221 of 1936, Decided 
on 26th July 1938, from order of District 
Judge, Nagpur, D/- 15th July 1936. 

(a) Civil P. C. (1908), Sec. 47 (2), Order 21. 
R. 63 — ^ obtaining decree in Court of Firil 
Subordinate Judge, Second Class, at N on 26th 
April 1929 and applying for execution on iSth 
July 1930 and attaching moveable property *>■ 
Property released from attachment on objec* 
tion by third party and application for execu* 
tion dismissed on 23rd January 1931 —A filing 
suit under O. 21, R. 63 on 14th April 1931 in 
Court of Second Subordinate Judge, Second 
Class, at N —Suitdismissedon 28th June 1932-~ 
First and second appeals also dismissed on 19th 
March 1933 and 26tb June 1935 respectively— 
A filing second execution application in res¬ 
pect of property not covered by former pro¬ 
ceedings on 20th August 1935 — Application 
held barred by limitation — Suit under O. 21, 
R. 63, held could not be regarded as step-in- 
aid of execution and suit under O. 21, R. 63 
held not instituted in “proper Court“ within 
Art. 182 (5), Limitation Act — Plaint in suit 
under O. 21, R. 63 held could net be regarded 
as an application even under S. 47 (2) and 
second application could no be treated as revival 
of first—-Ss. IS and 14 (2), Limitation Act, held 
did not apply. 


A obtained a decree on 26tb April 1929 in the 
Court of the First Subordinate Judge, Second 
Class, at N and filed an execution application on 
15th July 1930 and attached certain moveable 
property. On objection by a third party, the pro¬ 
perty was released from attachment and the exe¬ 
cution application was dismissed on 23rd January 
1931, as wholly infruotuous. A thereupon filed a 
civil suit for the usual declaration under Order 21, 
R.63on 14thApril 1931. Tbesuit was instituted in 
the Court of the Second Subordinate Judge, Second 
Glass, and was dismissed on 28th Jane 1933. A 
first and second appeal from the same were also 
dismissed, the former on 19th March 1933 and 
the latter on 26th June 1936. A then filed a second 
execution application in respect of some other 
property not covered by the former proceedings, 
on 20th August 1936 : 


Meld that the applioation was not within time* 
The claim suit under Order 21, B. 63 could not 
be regarded as a step-in-aid of execution within 
the meaning of Art. 182 (6) of Limitation Act and 
the plaint in the suit could not be regarded as an 
application referred to in Art. 182 (6). Fartherthe 
Court in which the decree was obtained and the 
previous execution applioation was filed and the 
Court in which the claim suit was instituted, 
were different Courts and therefore the claim ^it 
was not instituted in the “proper Court” 
the meaning of Article 182 (6). The plaint could 
not be regarded as an application even under 
Sec. 47 (2), Civil P. 0.. as the special provisions 
of 0. 21, Rule 63 ptevaUed over the more general 
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terms of Sec. 47 (2). The property involved in the 
first execution applioation and the claim suitt not 
being the same as involved in the second execu* 
tion application, the latter applioation oould not 
be treated as revival of the first. Also S. 15 or 8.14 
(2), Limitation Aot» did not apply ; 5 Cal 595; 17 
Cal 268 and AIR 1923 Bom 431. Rel. on; AIR 
1930 Oudh 468, Dissent.; 35 Cal 202 (P C); 
AIR 1915 Mad 495 and 23 Cal 829. Disting* 

[P 835 0 2; P 636 0 2; P 637 C 1. 2] 

(b) Limitation Act (1908)» Sec. 1 — Effect 
must be given to provUioniof Act unhampered 
by questions of expediency. 

The Limitation Act is an exhaustive Code in 
itself and effect must be given to its provisions 
unhampered by questions of expediency and the 
like : A I R 1928 Mad 609 and AIR 1927 All 
446, Rel. on* [P 635 C 2] 

(c) C. P. Courts Act (1 of 1917). Ss. 16 and 
26 ^ Different Subordinate Judges of same 
class are distinct and separate Courts. 

In absence of an Additional Judge or Additional 
Judges specially appoiuted under Sec. 26|0Qly one 
Judge to each Court Is contemplated. Different 
Subordinate Judges of the same class created 
under 8. 16 are distinct and separate Courts. 

[P 536 C 1] 

(d) Civil P. C. (1908). Sec. 47 (2) — Option 
under Sec. 47 (2) cannot be exercised merely 
to bring application within limitation—Option 
under Sec. 47 (2) must be exercised when the 
■suit or application is filed. 

The option given by B. 47 (2) is expressly *!8ub* 
jeot to any objections as to limitation’^ I! there* 
fore the application for execution is barred by 
'time but for the option given, it cannot be exer¬ 
cised merely to bring the application within limi¬ 
tation. Further the discretion given under See. 47 
(2) cannot be exercised at any stage of the suit or 
^proceeding. It must be exercised when the plaint 
or application is filed and after the procedure has 
once been determined, (subject, of course, to the 
usual control of the Appellate or Revlsional 
Court), it cannot thereafter be altered. 

, CP 636 0 2] 

(«) Civil P. C. (1908), S. 47 (1), (2)- Word* 
“the Courk” in Sec. 47 (2) refer to the Court 
specified in Sec. 47 (1) and not to Court trying 
separate suit. 

The words ’’the Court” used in sub-sec. (2) of 
8 . 47 refer to the Court epeclSed in sub-s. (1), that 
is to eay * the Court executing the decree” and not 
J? ? itylng a ’'separate suit”. The latter 

«lnd of Court has been expressly excluded. 

CP 637 0 1] 

M. B* Einkhede “ for Appellant* 

B. N. Padbye for Respondents. 

Order.— On 26bh April 1929 the appel. 
lent who is the decree.bolder before us 
obtained the decree which is now under 
execution in the Court of the First Sub. 
ordinate Judge, Second Class, Nagpur. On 
15th July 1930 ha filed au execution appli. 
nation and attached certain moToable pro. 
party. A third party objected and the 
property was released from attachment. 
'The execution application was then dis. 
missed on 23rd January 1931 as wholly 
infructuous. The appellant thereupon filed 


a civil suit (Civil Suit No. 243 of 1931) 
under O. 21, Rule 63 for the usual decla. 
ration on 14th April 1931. This suit was 
instituted in the Court of the Second Sub. 
ordinate Judge, Second Class, and was dis. 
missed on 28th June 1932. A first and second 
appeal followed, both of which were also 
dismissed, the former on 14th March 1933 
and the latter on 26th June 1935. There, 
upon the appellant filed a second execution 
application, the one out of which this 
appeal arises, in respect of some other pro¬ 
perty not covered by the former proceed¬ 
ings, on 20th August 1935 and the question 
before us is whether this application is 
within time. The first Court held it was 
and the lower Appellate Court that it was 
not, so the decree-holder has appealed 
here. 

It is argued on his behalf that the claim 
suit under O. 21, R. 63 must be regarded 
as a step-in.aid of execution within the 
meaning of Art, 182 (5), Limitation Act, 
the plaint in that suit being the applica- 
tion referred to in Cl. (5). There is a differ, 
enca of opinion on this point between 6 
Luck 234^ which holds that it is and 5 Cal 
595,2 17 Cal 268® and 47 Bom 783* which 
hold that it is not. After careful considera- 
tion we prefer the latter view. In the first 
place it must be accepted that the Limita¬ 
tion Act is an exhaustive Code in itself and 
that effect must be given to its provisions 
unhampered by questionsof expediency and 
the like. In this we agree with 51 Mad 
549® at page 559 and with 49 All 565® at 
p. 573. In the next it is to be observed that 
the period of limitation for these matters 
has been fixed at three years by Art. 182, 
and that all that Cl. (5) of Col. 3 of that 
Article does is to fix the starting point of 
that period. It commences with the words: 
"where the application next hereinafter 
mentioned has been made.” Now the appli. 
cation next hereinafter mentioned is : 

9 ■ ■* 

1. 3. Hasan Shah v. Mohammad Amir Mlrza, 
(1930) 17 A 1 R Oudh 466=128 I 0 738=6 
Luck 234=7 OWN 887. 

3. Kristo Coomar Nag v, Mahahab Khan, (1880) 

6 Cal S95. 

3. Baghanandan Pershad v. Bhugoo Lall, (1690) 
17 Cal 268. 

1. Oovloddas Rajaramdas v. GanpatdasNarotam. 
das. (1933) 10 A I R Bom 431=73 I 0 1030= 
47 Bom 783=35 Bom L B 616. 

6 . Ammalu Amma v. Narayanan Nair, (1928) 
16 A I B Mad 609=111 1 0 310=61 Mad 
549. 

6 . Bamoharan Saba v. Mata Prasad, (1937) 14 
A 1 B All 446=103 I 0 96=49 All 666=3S 
A L J 425. 
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on 11th April 1931 and the second execa- 
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An application made.to the proper Court 

for execution, or to take some 8tep<in>aid of ezecu* 
tion of the decree or order. 

Three things are therefore necessary : 
(1) There must be an application, (2) it must 
be made to the proper Court and (3) it 
must be either for execution, or to take 
some step-in.aid of execution. The words 
proper Court” are defined in Expl. II to 
Art, 182 to mean * the Court whose duty 
it is to execute the decree or order”. The 
Court in which the decree under execution 
was passed was the Court of the First Sub¬ 
ordinate Judge, Second Class, while the 
Court in which the claim suit was filed was 
the Court of the Second Subordinate Judge, 
Second Class. The execution application 
out of which those proceedings arise was 
filed in the Court which passed the decree. 
It is argued on behalf of the appellant that 
these two Courts are the same and that the 
First and the Second Subordinate Judges 
are merely different Judges of the one 
Court. We do not deny that it is possible 
for a Court of the Subordinate Judge, 
Second Class, to have more than one Judge 
attached to it, but that is not the case here. 

Under S. 16, C. P. Courts Act, the Local 
Government is entitled to establish as 
many Courts of Subordinate Judges of 
each class for any district as it may deem 
fit. It is also empowered under Sec¬ 
tion 26 to appoint an additional Judge or 
Judges to a Court of a Subordinate Judge 
of either class whenever it thinks it neces¬ 
sary or expedient to do so. Therefore it is 
clear that in the first place the Court has 
to be created and that in the absence of 
an Additional Judge or Additional Judges 
specially appointed under S. 26, only one 
Judge to each Court is contemplated. The 
decree under execution was obtained in 
Civil Suit No. 239 of 1927. The Court of 
the First Subordinate Judge, Second Class, 
in which it was obtained was created by 
Notification No. 2355-1248.V, dated 29th 
October 1923. It is in these terms: 

.the Governor in Council is pleased to 

declare that with effect from Ist November 1923, 

there shall be the following Courts.of Sub* 

ordinate Judges of the Second Class in the Central 
Provinces : Nagpur 2. 

Notifications in precisely similar terms 
were repeated in 1931 (No. 1898-1658.V, 
dated Slst October 1931} and in 1933 
(No. 2683.2067-V, dated 23rd December 
1933) except that in the last notification 
the number of these Courts was increased 
from 2 to 4. It is clear then that at all 
material times (the claim suit was instituted 


tion application now under consideration 
was filed on 20th August 1935) Nagpur had 
more than one Court of a Subordinate 
Judge of the Second Class. We have not 
been shown, though we afforded counsel for 
the appellant the opportunity of doing so, 
any notification under which an additional 
Judge or additional Judges have been 
appointed to any of these Courts of a Sub¬ 
ordinate Judge of the Second Class in Nag. 
pur. It follows then that the two Courts 
now under consideration were separate and 
distinct Courts and that therefore the claim 
suit was not instituted in the "proper Court” 
within the meaning of Art. 182 (5). 

The next point is that there must be an 
application and on this there is, as we 
have said, a divergence of opinion between 
Calcutta and Bombay on the one hand and 
Lucknow on the other. There can, we 
think, be no doubt that a plaint cannot 
ordinarily be regarded as an application 
and since under Cl. (5) the application has 
to be filed "in the Court whose duty it is 
to execute the decree” it cannot include a 
plaint unless there is some special provi¬ 
sion of law which permits it. According to 
the Lucknow decision this special provision 
is to be found in S. 47 (2), Civil P. C. That 
entitles an executing Court "subject to any 
objection as to limitation or jurisdiction, to 
treat a proceeding under this Section as a 
suit or a suit as a proceeding.” It is argued 
therefore that the executing Court here is 
entitled to treat the claim suit as proceed, 
ings in execution and so to regard the 
plaint as an application. With the utmost 
respect for the learned Lucknow Judges we 
are unable to agree. 

In the first place the option given by 
S. 47 (2) is expressly "subject to any objec¬ 
tion as to limitation” and that is the very 
objection which has now been raised. 
Therefore, if the application is, or rather 
would be, barred by time but for the option 
given, it clearly cannot be exercised merely 
to bring the claim within limitation. In 
the second place we do not think that the 
discretion given there can be exercised at 
this stage. It must in our opinion be exer. 
cised when the plaint or the application is 
filed, and after the procedure has once been 
determined at that stage (subject of course 
to the usual control of an appellate or 
revisional Court) it cannot thereafter be| 
altered. The main differences between anj 
application in execution and a regular suit; 
lie in the procedure followed, so it is ditfi* 
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cnlt to see how once the regular procedure 
tor a suit has heeo determined upon and 
followed out to the end some other Court 
can at some other time, long after all is 
over, turn round and call that which was 
and could not have been anything but a 
suit, a proceeding under S. 47. 

There is yet another difficulty. The 
words the Court” used in sub.s. (2) refer 
to the Court specified in sub-s. (l), that is 
to say “the Court executing the decree” 
and not to a Court trying a “separate suit”. 
The latter kind of Court has been expressly 
excluded. Now O. 21, R. 63 under which 
the claim suit was filed provides that the 
order in the objection proceedings shall be 
conclusive, subject only to the result of a 
suit which a party against whom the order 
has been made has been given the right to 
institute. It is clear that the word “suit” 
has been used here in contradistinction to 
the word application” and that the pro. 
cedure contemplated is the procedure of a 
regular suit as contrasted with the more 
summary procedure of an application in 
execution. In the circumstances we are 
unable to see how there is any discretion 
left to a Court under S. 47 (2) when a claim 
suit is in question. The special provisions 
of 0. 21, R. 63 must naturally prevail over 
the more general terms of S. 47 (2). 

Three other cases were cited in this be¬ 
half, but we do not think they apply. In 
36 Cal 202^ at p. 207 the question before 
the Privy Council was about court, fees and 
we hardly think that an incidental remark 
m the judgment to the effect that a plaint 
in a claim suit is in effect “for revision of 
a summary decision” can be regarded as 
decisive of the present matter. Moreover, 
the claim suit which their Lordships were 

succeeded whereas the one here 
jftued. It the suit succeeds, there is room 
for argument, though we express no opi- 
Dion on that, that the original application 
revives and so there is no need for a second 
one. But there is no room for snch an argu. 
ment when the claim snit fails. That also 
diabingmshes 38 Mad 635® and 23 Cal 829.® 
It has also to be observed that the pro, 
perty in dispute in the first execution 
application and in the claim suit was not 


7, Phul Komarl v. ObaDabjam Mitra, (1908) 86 
Gal S03=:85 I A 82=7 0 L J 86=13 OWN 
109 (P 0). 


8 . Krlshnappa Cbelty ▼. Abdol Khader Sablb 
(1916) 9 A I R Mad 496=36 I 0 11=86 Mad 
686=96 U L J 449. 

0. Bonomall Bat v. Proinono Narala Ohowdbarr 
(1696) 93 Oal 899. 


the property in dispute here, so the second 
execution application out of which this 
appeal arises cannot be regarded as a revi¬ 
val of the first from any point of view. 

' We were then asked to apply Sec. 15, 
Limitation Act. None of the cases cited 
under this head apply. They do not refer 
to S. 15 nor do they deal with claim suits. 
The nearest approach to the present ques¬ 
tion is to be found in a passage quoted 
from B. B. Mitra’s Limitation Act, Edn. 6, 
Vol. 2, p. 877, namely “that it is essential 
to look to the real effect of the order and 
not merely its form.” But, in our opinion, 
neither the real effect of any of the orders 
we are considering here nor their forms 
have any bearing on S. 15. That Section 
only applies when an application has been 
stayed by “injunction or order.” The appli. 
cation in question here has not been stayed 
by anything. It could have been made or 
continued side by sido with the claim suit 
and in fact even alongside the first execu-' 
tion application itself. Therefore S. 15 doesj 
not apply. 

Section 14 (2), Limitation Act, was also, 
relied on but that has no application either. 
In the first place the other civil proceed, 
ing, which the applicant was prosecuting 
with due diligence, must have been “for 
the same relief.” The reliefs here are quite 
distinct in the two proceedings. They 
relate to entirely different sets of proper, 
ties. In the next place, the other civil pro- 
ceeding has failed because the Court in 
which it was prosecuted was unable to 
entertain it from defect of jurisdiction, or 
other cause of a like nature.” That condi- 
tion has not been fulfilled at all. The Court 
in the claim suit had jurisdiction to enter, 
tain that suit and not only did so but ac. - 
tually decided it. The result is that the 
appeal fails and is dismissed with costs. 
Counsel’s fee Bs. 15. 

R.M./b.E. Appeal dismissed. 
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, Ghuer j. 

Asalatkhan llajikhan Musalman — 

Defendant — Applicant. 

V. 

Samsherkhan Hajikhan Musalman — 

Plainti ff — Non.applicant. 

Civil Bevn. No. 746 of 1937, Decided on 
16th Angnst 1938, from order of 2nd Sub- 
Judge, Second Class, Nagpar. D/. 30th 
Angnst 1937. 
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(a) Court-fees Act (1870). Ss. 7 (iv). 7 (v). 
Scb. 2, Art. 17 (vi) — Suit for removal of 
defendant from mutawaliisbip of wakf pro¬ 
perty and for appointment of plaintiff in his 
place and for rendition of account by defend¬ 
ant, falls under S. 7 (iv) and not S. 7 (v) —It is 
governed by Art. 17 (vi). 

A suit, styled as being one for removal of mut- 
walli and for rendition of accoants, in which the 
plaintiS prays that tbedefendant should be removed 
from the mutwalliship of certain wakf property, 
that be should himself be appointed in his place, 
and that the defendant should be asked to give 
accounts and a permanent injunction be issued 
against him restraining him from preventing the 
plaintiff from coming and occupying bis portion 
in the residential house, falls under S. 7, Cl. (iv) 
and Art. 17 (vi) of Sch. 2, Court-fees Act and not 
under 8. 7, Cl. (v). The action is one of a personal 
character and not one for possession and the 
plaintiS, if ho succeeds on merits, is entitled to 
get a decree for the relief which he asks on the 
court-fees paid by him : Case latv discussed. 

[P 539 C 2] 

(b) Civil P. C. (1908), S. 115 — Question of 
jurisdiction directly involved — Application is 
maintainable. 

When in a application for revision, a question 
of jurisdiction is directly involved, the application 
is fit for consideration under S. 115. [P 538 0 2] 

(c) Court-fees Act (1870) —Interpretation, 

If there is any doubt, Court ought to lean, in 
the matter of court-fees, towards an interpretation 
favourable to the litigant. [P 539 C 2] 

E. N. Padhye — for Applicant, 

Y. S. Tambe — for Non-applicant. 

Order.—This suit is styled in the plaint 
“for removal of mutwalli and rendition of 
account valued at Bs. 2525". It takes its 
rise out of a wakf deed executed by the 
father of the parties in 1927. The property 
oovered by the deed is mentioned in the 
schedule of the plaint and consists of certain 
houses in Nagpur City and a 16-annas mal- 
guzari share in a village in the Nagpur 
District. The defendant applicant Asalat- 
khan is the brother of the plaintiff non- 
applicant Samsherkhan. There bad been 
previous litigation amongst these brothers 
and their eldest brother Sabebkban, who 
was the first mutwalli after bis father’s 
death. The future management of the wakf 
estate was laid down in a compromise 
decree passed in 1932. It is alleged that 
the present mutwalli Samsherkhan has not 
been acting according to the terms of the 
wakf deed and the compromise application 
but has been mismanaging the estate. The 
reliefs claimed are as follows : 

(1) Removal of the defendant from mutwalli- 
ehip of the property mentioned in Sob. A and 
appointment of plaintiff as mutwalli in bis place. 

(2) The defendant be ordered to give accounts. 

(3) That Interest be awarded on the amount 
found due to the plaintiff on these accounts. 


(4) A permanent injunction be issued against 
the defendant restraining him from preventing 
the plaintiff from coming and occupying his por¬ 
tion in the residential house. 

Objection was taken to the suit by the 
defendant who said that it is in essence a 
suit for possession of the wakf property 
and should have been valued accordingly 
and that court.fee should have been paid 
ad valorem. If that be done then even 
according to the plaintiff’s valuation of the 
property in Sch. A, the suit would not be 
triable by the Second Subordinate Judge, 
Second Class, Nagpur, in whose Court it 
has been brought. Plaintiff has valued the 
relief of rendition of account at Bs. 2500 
provisionally, at Bs. 15 for removal of 
defendant from mutwalliship and bis 
appointment in his place and at Bs. 10 for 
the relief of injunction. The lower Court 
finds that plaintiff’s share of profits as 
sought should be Bs. 3000 and accepting 
the valuation of other reliefs, fixed the 
figure of Bs. 3025 for court.fee and juris, 
diction. 

As a question of jurisdiction is directly 
involved, the application is fit for conside¬ 
ration under Section 115, Civil P. C. The 
defendant claims that the suit falls under 
S. 7, Cl. (v), Courb.fees Act; while accord¬ 
ing to the plaintiff it falls under S. 7, 
Cl. (v) and Art. 17 (vi) of Sch. 2 of the Act. 
The applicant defendant relies on four 
oases: 8 Mad 516,^ 28 All 112,^ A I B 1925 
Mad 804* and A I B 1932 All 593.^ The 
first case certainly favours him. It dealt 
with a private trust in a Hindu family and 
the prayer was for the removal of one 
member and appointment of the plaintiff 
as manager in his stead. It was held that 
this could not be done without a prayer for 
ejectment of the manager from the property 
and as it exceeded Bs. 2500 in value, the 
District Munsif had no jurisdiction. 28 All 
112* was a suit under S. 639 of the old 
Code of Civil Procedure which corresponds 
to S. 92 of the present Code. This is a 
point of distinction from the present suit 
and it was held that it was not necessary 
in such a case for the plaintiffs to sue for 
possession. All that they could obtain would 
be a decree appointing a t rustee or trustees, 

1. Sonachala v. Manika, (1885) 8 Mad 616. 

2. Ghazaffar Hussain Khan v. Yawar Husain, 

(1906) 28 All 112=2 A L J 691=1905 A W « 

201. ^ ,r .S 

3. In re Mabammad Gouse, (1925) 12 A IB Mad 

804=88 I 0 209=48 M L J 671. 

4. Parsottamanand v. Mayanand, (1932) 19 

All 693=142 I 0 261=64 All 869=1932 A I* J 

777. 
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cot oeoessarily themselves, declaring the 
properties affected by the trust and direct, 
ing the trustee to bring those properties 
into possession. If the trustee were resisted, 
then a second suit for possession would 
have to be brought on payment of the full 
court-fees. Plaintiff in the present case also 
points out that he has not claimed posses, 
sion and will be satisBed with a decree 
strictly according to the reliefs set forth by 
him. He concedes that if he is resisted he 
may have to bring a suit for possession 
later on. But he thinks that this is unlikely, 
as most of the property is in the hands of 
tenants. In a third case, AIR 1925 Mad 
804,* cases under S. 92,. Civil P. C., were 
distinguished and it was held that the 
plaintiff who claimed to succeed as sajjada 
of two Durgas was bound to ask for posses¬ 
sion and had, as a matter of fact, prayed 
for possession. This suit then is no direct 
authority for the defendant. In A I R 1932 
All 693* there was also a definite prayer 
for possession as mahant and it was held 
that the word ‘possession’ under S. 7 (v), 
Court-fees Act, makes no distinction be¬ 
tween possession as beneficial owner and 
possession as a trustee or manager, and 
hence full court.fees were payable. 

Out of the cases cited for the non. appli¬ 
cant, the following deal with either S. 639 
of the old Code or 3.92 of the present Code: 
19 All 60.* 19 All 104,® 48 M L J 514’ and 
8 Lah 730.® It seems clearly established 
that cases falling under these Sections do 
not require a stamp ad valorem as if for 
possession. 4 Mad 146® was a case from 
Malabar for the removal of the karnavan 
or manager of a tarwad estate, which seems 
to be a sort of religious trust. It was held 
that it would be erroneous to value such a 
claim as if it were for the recovery of pos¬ 
session of the land, for the possession of 
the property was throughout in the tarwad 
and was not affected by a change in the 
person who filled the office of manager. In 
AIR 1934 Pat 647^® the learned Judges 
said that the case before them was analo- 


—1896 A W Naraln, (1897) 19 All 

6 . Mohammad Slraj ol-Haq v. Imam-od-j 
(1897) 19 All 104=1896 AWN 189. 

7. Sodalslmutho Filial v. Soma BoodaTam Pil 

(1926) 12 A 1 R Mad 722 = 87 I 0 26 = 
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9. Goviodan Namblac v. Krlihoan Nambiar 

(18B2) 4 Mad 146. «*mDiar, 

10. ManWl Sayeed t. Talaiol Haaaaln, (1984) 21 
A I R Pat 647=168 10 996. 


gou9 to one governed by S. 92, Civil P. 0., 
and that what was really in dispute was a 
right to the mutwalliship and not to the 
property. The mutwalli did not derive any 
personal benefit from his possession as the 
income of all the property was to be devoted 
to the purposes of the trust. The applicant 
argues that the present case is distinguish¬ 
able as most of the income from the pro¬ 
perty is for distribution by the mutwalli 
and only a small part is absorbed in the 
religious object of the wakf. In A I R 1934 
Cal 250“ it was contended that the real 
motive of the suit was to get hold of the 
properties, but it was found that the plain, 
tiff was nob entitled to possession of the 
debutter properties as a personal right and 
he need not pay ad valorem fee. In a recent 
Oudh Chief Court case reported in 171 I C 
468^* the claim was also for possession of 
the oflice of mutwalli and the authorities 
for and against the levying of full court- 
fees have been marshalled. The conclusion 
was that the trend of all the decisions of 
almost all the High Courts is in favour of 
such a suit being stamped under Art. 17 
(vi), Sch. 2, Court.fees Act. It was held 
that the claim for appointment of mutwallis 
was in order, although plaintiffs could nob 
obtain possession of the property by execu¬ 
tion of the decree. Plaintiffs’ learned coun- 
sel accepted that position and the action 
was therefore held to be of a personal cha- 
racter and nob one for possession of the 
property and so was allowed to proceed. 

I think a similar consideration ought to[ 
prevail in the present case. The plaintiff 
has chosen not to claim possession. I see 
no good reason however why be should 
not, if he succeeds on the merits, get a 
decree for the reliefs which he asks on the 
court-fees paid by him. If there is any 
doubt, Courts ought to lean in the matter 
of court-fees towards an interpretation 
favourable to the litigant. Plaintiff has! 
already paid court-fee on the profits be 
expects to get out of the wakf, and, in my 
opinion, it is undesirable to probe further 
into the question of benefit as a preliminary 
to deciding the court-fees. The applicant 
himself had brought a similar suit on which, 

I understand, ad valorem fees were neither 
demanded nor paid, so that the present 
objection does not come with good grace 
from him. I see no sufficient reason for 

11. Hridsj Eiefaore v. Harl BbusBao, (1934) 21 
A I BCal 260=149 I 0 1044 = 68 0 L J 171. 
19. Gaurl Bbankar v. Mobao Lsl, (1938) 25 A Z B 
Oadh 20=1711 0 468=1937 OWN 1149. 
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bolding that the plainb is under.stamped. 
The value for jurisdiction will be the value 
for court-fees and so the case can proceed 
where it now lies. This application is dis¬ 
missed with costs. Pleader’s fee will be 
Es. 50. 

r.M./b.k. Application dismissed. 


A. I. R. 1938 Nagpur 540 
Stone C. J. and Niyogi J, 

Eaje Gopalrao — Appellant. 

V. 

Eaje Devidas and others — 

Eespondents. 

Miscellaneous Appeal No. 31.B of 1935, 
Decided on 5th August 1936, from order 
of Second Addl. Dist. Judge, Akola, D/. 
29th April 1935. 

(a) Receiver —Application for appointment 
—Application and order should both name 
particular person as receiver—There should not 
be two separate orders—Only order naming 
particular person as receiver is appealable. 

fPer Stone C. J.) An application for the 
appointment of a receiver should not merely ask 
for the appointment of a receiver but should name 
out the person whom the applicant wants to bo 
appointed as a receiver. If the application does not 
name out a receiver the Court should adjourn the 
matter lor the naming of a receiver. It should not 
leave the matter of appointment at large. There 
should not be two distinct orders, one stating 
that it is just and convenient to appoint a receiver 
and then a later order appointing a particular 
person as a receiver. [P 641 0 1, 2] 

fPer Niyogi J.) An order stating that it is 
just and convenient to appoint a receiver merely 
expresses the opinion of the Judge as to the 
expediency of the appointment of a receiver. Such 
an order ie not appealable. But an order which 
ultimately appoints a particular person as a 
receiver is a final order, and is appealable under 
O. 43, R. 1, Civil P. C. : IS C E J 157; A J B 
1915 All 129; AIR 1915 Bom 41 and AIR 1920 
All 149, Rel. on \ A 1 R 1918 Mad 1146 (P B), 
Not foil. [P 643 0 2} 

(b) Interpretation of Statutes—Case^ under 
Indian statute law—Principle of English law 
should not be imported. 

fPer Niyogi J.) On a matter which is governed 
by the express provisions of statute law in force in 
India, it may be dangerous to import the consi* 
derations borrowed from English law. [P 543 G 1] 

M. R. Bobde — for Appellant. 

M. B. Kinkhede — for Eespondents. 

Stone G. Jt—A preliminary objeotion 
has been taken to the maintainability of 
this appeal on the ground that the only 
order under which the appeal lies is 0. 43, 
B. 1 (s), which enables an appeal to be 
taken against an order under B. 1 of O. 40. 


A. LR, 

Buie 1 of O. 40 is in the following terms 
so far as material: 

Where it appears to the Court to be just and 
convenient, the Court may by order (a) appoint a 
receiver of any property, whether before or after 
decree. 

An application was made in this matter 
for the appointment of a receiver. It was 
made under O. 40, Rr. 1 and 3. It prayed 
that “the Court be pleased to appoint a 
receiver of the said property”. On that 
there was passed an order under 0. 40, 
Rr. 1 and 3, Civil P. C., which ends, after 
consideration of the merits and the law, as 
follows : 

The application for the appointment of receiver 
is therefore granted. Costs will abide the result of 
the suit. 

3. The defendant shall put the receiver in 
possession of the property referred to . .. 

Now it is said that the only kind of 
order made under O. 40, B. 1, that is 
appealable is a final order, that no order is 
a final order under that order unless it 
appoints a receiver by name because until 
a receiver by name is appointed, the matter 
is in an inchoate state and there is some, 
thing still to be done, that is to say, a 
receiver by name must be appointed by 
some other order because of course the 
property cannot be put in the possession of 
nobody, and there is nobody to take pos¬ 
session of it until the Court has decided not 
merely that a receiver is to be appointed, 
but who that receiver should be. In sup¬ 
port of the argument, a number of oases 
have been cited of which 42 All 227^ states 
the decisions one way or another as they 
stood in 1919. In that case a Bench of the 
Allahabad High Court observed : 

It is an admitted fact that no receiver has up to 
the present time, been appointed. So there is no 
order by the Court below actually appointing a 
receiver, but merely an expression by the Court of 
its intention to appoint. 0. 49, B. 1, 01. (s) grants 
a right of appeal against an order under B. 1 of 
O. 40. O. 40, B. 1 says that, where it appears to- 
the Court to be just and convenient, the Coari 
may by order appoint a receiver, and it is there¬ 
fore clear that the law gives a right of appeal only 
against an order appointing a receiver and not- 
against an expression by the Court below of ito 
Intention to appoint. The matter is covered hy 
many decisions. It was decided by the Calcutta 
High Court in 13 0 L J 157® and also by the 
Bombay High Court in 17 Bom L B 610® and also 

1. Muhammad Askari v. Nisar Hussain, (192(rt 
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by our own Court in 13 A L J 79.^ The only deoi- 
eion in favour of the present appellant is one of 
the Madras High Court In 40 Mad 18.^ 


The Benoh thereupon considered 40 
Mad 18^ observing that it was a case which 
had been referred by two Judges who took 
a view different from that which the Full 
Bench eventually took, and the Full Bench 
was divided, two being in favour of the 
view expressed and one against: 40 Mad 
18® took the view that where there has 
been an order stating that a receiver will 
be appointed but not mentioning who the 
receiver shall be, that is an appealable 
order. The view expressed in 40 Mad 18® 
was followed in 1 Pat 625,® AIR 1923 Lah 
48^ and AIR 1932 Pat 360® took a similar 
view. In my opinion, the point raised in 
the above series of cases does not fall to be 
determined here. But as, in my opinion, a 
practice admittedly prevails in this pro. 
viuce which is apt to lead to trouble, it 
may be desirable, in the light of the views 
expressed in those cases, to indicate what, in 
my opinion, the proper practice should be. 


Here the first mistake, though I am 
informed it is a universal mistake or rather 
a universal practice, is to apply for the 
appointment of a receiver generally with, 
out in any way indicating who is to be 
appointed receiver. As a consequence of the 
application thus being at large, leaving the 
matter, if the application be granted, in the 
air, it is possible to find an order granting 
the application which carries the applioa. 
tion no further. It is no good to have an 
order of the Court saying that a receiver is 
to be appointed. What is wanted is the 
appointment of somebody whom the Court 
is to place in possession of the property 
which he has to receive. Therefore, it is in 
my opinion.preferable for the applicant to 
ask for the appointment of a named receiver. 
Whether that person will be appointed or 
not, does not matter. The Court may 
appoint him, or may direct the appoint* 
moot of somebody else. 


But, if the application does not name an 
Ireoeiver, then in my opinion the propi 

a AI a All 15 
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6 . FaUniappa Ohekty v. Palanlappa Cheit 
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course to take is not to make an order 
stating that a receiver is appointed, leaving 
at large who he shall be; nor is it proper to 
make an order granting the application and 
still leaving the matter at large as to who 
the receiver ought bo be. The proper course 
to take is to adjourn the matter for the 
name of a receiver to be placed before the 
Court so that the Court can appoint a 
receiver on the adjourned date. In other 
words, there should not be two orders one 
stating that the Court finds it just and con. 
venienb to appoint a receiver and stopping 
at that and then a later order appointing a 
particular person as receiver. There should 
be one order appointing a receiver who is 
named. 

If the above cases are examined, it will 
be found that they turn upon whether the 
order that is being appealed against is a 
final order or something less than a final 
order. They consider whether, when the 
Court says a receiver shall be appointed, it 
is merely finding that this is a case where 
it is just and convenient to appoint a 
receiver (in which case it is of course a 
mere finding leading to a subsequent order) 
or whether the Court is making an order 
which is final. If it is final, since it is made 
under O. 40, R. 1, it is appealable. If it is 
not final but is leading up to some other 
order that is final, then it is the other order 
that is appealable and nob this order. That 
sort of difficulty could, in my opinion, be 
avoided by not making something that 
purports to be an order at one date, and an 
order stating that a receiver is appointed 
without the name of the receiver, and then 
making another order at a later date stat. 
ing who the receiver shall be. 

To make two separate orders, in my 
opiuioD, might cause great incoDvenience 
and some injustice. It may well be that 
such an order as the first named, that is to 
say, an order stating that a receiver will be 
appointed but leaving at large who he 
shall be, or an order such as it was stated 
was made in this case that the application 
is granted, when the application is merely 
an application for appointment of a receiver 
unnamed, is not such an order as O. 40, 

R. 1 (a) contemplates. It may be,that such 
an order cannot be appealed against as not 
being a final order. But it is that order 
that decides the matter of substance be. 
tween the parties. On the other hand it 
may be that that order is appealable in 
whioh^ ease, if the person ^grieved by it 
waits !antil the next order appointing tbs 
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receiver by name is passed, he will find 
himself on appeal met by the argument 
that his appeal is out of time. No litigant 
should, in my opinion, be placed on the 
horns of this kind of dilemma and it can be 
very easily avoided by taking care that 
there is only one order and that that order 
appoints the receiver by name. Many cases 
may arise where such an order will be 
preceded by an announcement by the Court 
that it has come to the conclusion that in 
the circumstances of the case a receiver 
should be appointed. But that announce¬ 
ment should not be so made as to amount 
to an order. 

In this case however these difficulties 
largely disappear when one considers the 
facts. I have quoted the end of the order 
appealed against and it will be observed 
that it directs the defendant to put the 
receiver in possession of the property. At 
the same time it never states who the 
receiver is and it accordingly directs the 
defendant to do something that is mani. 
festly impossible. When one looks at an 
order and sees that it is directing a party 
to do something that is manifestly impos- 
sible, one is justified in seeing whether that 
order correctly expresses what the learned 
Judge did. For that purpose we have looked 
at the order sheet and we find that the 
order sheet is as follows : 

Order passed regarding appointment of reoeiver. 
Mr. Shitsalkar M. Q. ia appointed receiver and is 
directed to furnish security to the extent of Rs. 
6000 in two sureties of Rs. 3000 each till 2nd May 
1936, when further orders will be passed. 

It appears to us, therefore, that the 
order that was passed on 29bh April 1936, 
is not correctly represented by the order 
that was signed by the Additional Sub- 
Judge and it must be amended by adding 
after the words "costs will abide the result 
of the suit”, the following words : Mr. 
Shirsalkar is appointed receiver and is 
directed to furnish security to the extent 
of Rs. 6000 in two sureties of Rs. 3000 
each till 2od May 1935, when further 
orders will be passed”. Further orders 
were passed on 3rd May 1935, Mr. Shirsal¬ 
kar by that date having furnished security, 
there was then issued to Mr. Shirsalkar 
Form 9 (Appendix F, Civil P. 0.) modified, 
that is to say, instead of its reading "you 
are hereby (subject to your giving security 
to the satisfaction of the Court) appointed 
Receiver . . it is stated "you are hereby 
(having given the security to the satisfac¬ 
tion of the Court) appointed Receiver . . 


It is now said that it was that order that 
was the final order, that that order should 
have been appealed from and that the order 
passed on 29th April 1935 was a prelimi¬ 
nary or a provisional order or a mere find¬ 
ing from which no appeal lay. Further it 
is said that even if one makes the addition 
above mentioned to this order, still it is a 
conditional order and 13 C L J 157^ and 
14 C L J 489® are relied on in support of 
that proposition. I should desire to con¬ 
sider, when it arises, the question whether 
an order appointing a receiver subject to 
his giving security is a conditional order at 
all having in mind Form 9 above cited. If 
it be a conditional order, then it would 
seem that all orders passed by Indian Courts 
appointing receivers in the ordinary way 
and using the ordinary forms are condi¬ 
tional orders, not final orders, and not 
appealable—a very serious conclusion to 
which, as at present advised, I should not 
come. But. however that may be in this case, 
there is no question of the appointment of 
Mr. Shirsalkar being made conditional upon 
his giving security. He is according to the 
terms of the order sheet appointed recei¬ 
ver simplioiter. That appointment is coupl¬ 
ed with the direction that he shall find 
security and that the matter is going to be 
considered at a later date, from which I 
infer that if he had failed to furnish security 
on that later date, his receivership would 
have been brought to an end. That this 
receivership began then and there is appa> 
rent from Cl. 3 of the order appealed 
against which directs the defendant to put 
the receiver in possession of the property 
which must be construed as meaning that 
the defendant should put the receiver in 
possession of the property forthwith. 

It is further urged by way of objection 
that in any case this appeal should not be 
heard because the appellant has failed to file 
the right order, that he has filed the order 
typed at pp. 20 to 25 of the paper-book in 
37.B of 1935, and he should have filed 
soma other order, which has never been 
issued, discoverable by looking at the older 
sheet in this case. In my opinion however 
up to 29th April 1935, there was only ^e 
order. That order as it stands and as typed 
in the paper-book abovementioned is obvi¬ 
ously defective and contains some hiatus 
for, as above observed, it directs the de¬ 
fendant to put the receiver in possession 

9. Srinivas Prosad Singh v. Eesho Prosad 8lngl*^ 
(1911) 14 0 L J 489 = 12 I 0 746. 


Eaje Gopalrao V. Raje Devidas (Niyogi J.) Nagpur 545 


1938 

but does not mention who the receiver is. 
That being so, as above observed, this 
Court is entitled to bridge that hiatus if it 
can properly be done, that is to say, if the 
Court passing that order has merely made 
a slip and the order does not carry out the 
direction of the Court. We find on looking at 
the order.sheet that there has been a slip, 
that the Court did appoint a receiver and 
that that receiver’s name should have 
appeared in this order, and we correct the 
order accordingly. Having reached that 
position that there is only one order which 
we correct the appellant could only attach 
to his appeal the one order that was in exis. 
tence. That one order as it was before 
amendment was imperfect. We amend it 
and make it conform with the Judge’s real 
order as apparent from the order.sheet. 
So amended, it is an order appointing a 
receiver by name in the ordinary way 
whereupon, in my opinion, the objection 
clearly fails. 

Niyogi J. — While agreeing with the 
conclusions of my Lord the Chief Justice 
I may add the few words which follow : 
There has been on the question a difference 
of opinion between the Madras and Patna 
High Courts -on one side and the other 
High Courts on the other. The difference 
of opinion turns on the question whether 
the order of the Judge which says that it 
is just and convenient to appoint a receiver 
is a provisional order or a final order with, 
in the meaning of R. 1 of 0. 40, Civil P. C. 
A Pull Bench of the Madras High Court 
by two Judges against one, relying upon 
the practice prevailing in England in this 
matter, considered that the proper inter- 
pretation to be pat upon R. 1 is to regard 
the order merely expressing the opinion of 
the Judge as to the expediency of appoint, 
ing a receiver in the case as an order giving 
a right of appeal to the aggrieved party. 
Un a matter which is governed by the 
express provisions of statute law in force 
in India, it may be dangerous to import 
1 ® ooo^^erafcions borrowed from English 
law. The matter must really be decided on 
the true construction of R. 1 of O. 40. It 
says: 

Where lb appears to the Oonrt to be joet and 
eonyeoieot^ the Oourt may by order appoint a 
reoeiTer • • •«« 

It presiipposee that the Court before 
pauing an order appointing a receiver has 
latiefled itself about the justice and oon. 
▼enieneo of the appointment of a receiver. 
An expression of opinion by the Judge, 


whether it is named an order or a finding, 
that the case is a fit one for the appoint¬ 
ment of a receiver can hardly be operative 
by itself so as to affect one or the other 
party. It is only when that expression ie 
followed by an operative order that it 
would affect the interests of the party 
against whom it is passed so as to give him 
a right of appeal. That order is the order 
appointing a receiver contemplated by R. 1 
and for the true construction of this word 
order” one must read the expression in 
conjunction with Form 9, Appendix P, 
Civil P. C. That form indisputably shows 
that the appointment of a receiver is to be 
made by name so that he may give security 
so as to be eligible to perform his duties as 
receiver. From these considerations, it 
must follow that the only order which is 
appealable is the order appointing a recei. 
ver by name and that alone would give the 
party aggrieved a right of appeal. There is: 
a principle underlying this because, if am 
appeal is permitted from a finding which' 
contains merely an expression of the opi.' 
nion of the Judge as to the expediency of 
the appointment of a receiver, no receiver 
may ultimately be appointed and the 
appeal would be of a purely academic 
character and the order would be infructu- 
ous. That was exactly the case in 13 C L J 
157,2 13 A L J 79.* 17 Bom L R 510* and 
42 All 227.^ In all these cases the receiver 
had not been appointed before the appeal 
came on for hearing. This difficulty would 
show that tbe interpretation put upon the 
word "order” by the majority of the Full 
Bench in 40 Mad 18,^ is open to objection. 

Now turning to the facts of this case 
although I agree with the learned counsel 
for the respondents on the point of law 
raised by him, 1 am not prepared to throw 
out the appeal on the ground that it has 
not been directed against the final order. 
Tbe order which was passed on 29bh April 
1935, a certified copy of which has been 
filed by the appellant along with his memo 
of appeal was, as has been pointed out by 
my Lord, the final order and intended to 
be as such by tbe lower Court. But it was 
left incomplete for some reason which does 
not appear on the record, but at the same 
hearing it was completed by the order 
appointing Mr. Bhirsalkar as the receiver. 
This order most be read as a part of the 
order, certified copy of which has been 
fil ed by the appellant. If so read, it is clear 
that be would not lose his right of appeal. 

It is urged on behalf of tbe respondent that 
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the appellant ought to have filed a certified 
copy of the order appointing Mr. Shirsal- 
kar as the receiver in accordance with the 
requirements of Order 41, R. 1, read with 
O. 43, R. 1. I am of opinion that the order, 
certified copy of which has been filed by 
the appellant, is the final order. The fact 
that it was imperfect would not make it 
any the less a final order. I therefore 
agree with my Lord in overruling the con- 
tention of the respondents. 

b.d./r.K. Objection overruled. 
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Vivian Bose J. 

Bamadhin Bamnathsao Bani — 

Appellant. 

V. 

Seth Sheodutt Bai Ganeshram Marwadi 

— Respondent. 

Misc. Appeal No. 204 of 1936, Decided 
on 3rd August 1938, from order of Addl. 
Disb. Judge, Raipur, D/- 27th July 1936. 

(a) Civil P. C, (1908), Sec. 60 — Protection 
given can be waived by )udgment*debtor *— 
Agriculturist mortgaging bis agricultural house 
—Protection held waived. 

The protection given under Sec. 60 is for tbe 
benefit of the judgment.debtor and can be waived 
by him -.AIR 1920 Gal 424 and AIR 1927 Pat 
233, Bel. on. [P 544 C 2] 

Therefore, if A chooses specifically to mortgage 
his agricultural houses he must be taken to have 
waived the privilege conferred upon him by this 
Section : 4 Bom 25 and AIR 1924 All 328 
(F B), Rel. on. [P S44 0 2] 

(b) C, P. Land Revenue Act (2 of 1917), 
S. 203 — Malguzar mortgaging bis proprietary 
rights and house in abadi — Mortgagee obtain* 
ing decrees on mortgages — Foreclosure of 
proprietary interest — Mortgagor becoming 
ex'proprietary tenant of his sir lands — House 
mortgaged sought to be attached — Contention 
that house was not attachable under S. 203 as 
mortgagor was tenant — Mortgagor held en¬ 
titled to a house site and not to particular 
house or site and hence house is attachable. 

A malguzar mortgaged hia village which in¬ 
cluded his sir lands. He also mortgaged his house 
in the abadi. Mortgagee obtained decrees on his 
mortgages and foreclosed the proprietary inte¬ 
rest, on which tbe mortgagor became an expro¬ 
prietary tenant of the sir lands. When the 
mortgagee sought to execute bis decree against 
the honse tbe mortgagor contended that under 
B. 203 he was entitled to a bouse in the abadi and 
as such tbe bouse was not attachable : 

Held that the mortgagor was only entitled to a 
house site of reasonable dimensions in the abadi 
as a tenant and not to any partionlar site or house 
and hence the house was attachable : A I R 1918 
P C 84, Dieting. [P 616 0 1] 


A. R. Kulkarni —for Appellant. 

Dr. D. W. Kafchalay — for Respondent. 

Order.—We are concerned in fchie appeal 
with two houses which were mortgaged 
to the respondent.decree.holder. He sued 
upon his mortgage and eventually obtained 
a final decree for foreclosure. He now seeks 
to execute this decree. Two difficulties 
arise. One of the houses is situate at mauza 
Rajim. The judgment.debtor is a tenant 
in that village and this house which stands 
in tbe abadi is the only house which he 
possesses in that village. The judgment, 
debtor claims that he is an agriculturist 
and says that this house, which according 
to him is required for his agricultural 
operations, is exempt under S. 60, Civil 
P. C., as well as under S. 203, 0. P. Land 
Revenue Act. The other house is situate in 
mauza Kulharikot. The judgment-debtor 
was the malguzar of this village and held 
sir lands in it which he mortgaged to the 
decree-holder. Now that the mortgage has 
been foreclosed he has become the ex.pro. 
prietary occupancy tenant of the sir lands. 
Therefore he claims that he is now a 
tenant of the village and being a tenant 
this house, which also stands in the abadi, 
is also exempt from attachment for the 
reasons given above. , . . . 

The objection under S. 60 (c), Civil P. 0. 
is easily disposed of. The protection given 
there is for the benefit of the judgment- 
debtor and can be waived by him: 24 C 
W N 576‘ and 6 Pat 264.^ Therefore, if he 
chooses specifically to mortgage his agricul- 
tural houses he must be taken to have 
waived the privilege conferred upon him 
by this Section; 4 Bom 25^ and 46 All 489. i 
It is to be observed that the Section is 
limited to cases of "attachment and sale . 
No question of attachment arises in a mort¬ 
gage suit, especially in one for foreclosure, 
and so this Section does not apply. The 
position under S. 203, 0. P. Land Revenue 
Act, especially when read with S. 49, 0. V. 
Tenancy Act, is however not so simple. It 
is clear that under Sec. 49 the judgment- 
debtor lost his right to occupy the sir land 
in mouza Kulharikot ( I will deal with this 

1. Uzir Biswas v. Haradeb Das Agarwslla, (1920) 

7 A I B Cal 424=67 I 0 249=24 OWN 676. 

2. Ganga Bishun Kam Gajadhar Bam v. JaS- 

mohan Bam, (1927) 14 A I B Pat 233 = 102 

I 0 616=6 Pat 264=8 P L T 663. 

3. Bhagwandas v. Hathibhai, (1879) 4 Bom 26. 

4. Mnbarak Husain v, Ahmad, (1924) 11 A IB 

All 828 = 84 I 0 749=46 All 489=22 A Ii J 

321 (F B). 
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village 6r3t) as proprietor, the moment the 
decree for foreclosure was passed. There, 
fore he became an occupancy tenant of 
that land and was from that moment, so 
far as the present point is concerned, in 
the same position as any other tenant. 

Under S. 203 every tenant is entitled to 
a house site of reasonable dimensions in the 
abadi free of rent, and the question is whe¬ 
ther this entitles a person who has deli¬ 
berately mortgaged his house to the 
malguzar to claim the right to occupy the 
■very site on which his house stands not¬ 
withstanding the mortgage. The anomaly 
is particularly obvious in the case of an ex- 
proprietary occupancy tenant, for, as mal¬ 
guzar, he may have had a palatial house 
quite unsuited to the requirements of a 
tenant and it hardly seems likely that Sec. 
203 was intended to preserve a palatial 
residence to a person who may only have a 
few acres of sir land left to his name, 
especially when he has himself by his own 
act mortgaged it away. In the ordinary 
way I would not have felt any difficulty 
about the matter. As malguzar the judg¬ 
ment-debtor had every right to dispose of 
his property in the abadi, both in respect 
of the material of the house as well as of 
the site. S. 49, Tenancy Act, does not step 
in to preserve to an ex.proprietor any 
rights in the abadi by virtue of his transfer, 
nor does S. 203. Therefore, this part of the 
property ought under all ordinary roles of 
law to pass to the transferee just as much 
as the transferor's rights in say khudkasht 
'lands. All that 8. 203 does is to confer 
upon the transferor when he became a 
tenant, and even then qua tenant and not 
qua ex.propnetor, a right to a house site 
of reasonable dimensions, not to any parti¬ 
cular house site which he chooses to demand 
whatever its dimensions, but to a house 
site of reasonable dimensions. The proprie¬ 
tor of the mabal is primarily entitled to 
allot the site but if any dispute arises 
regarding the allotment, then 8. 203 (4) 
directs that it shall be settled by a Revenue 
Officer not below the rank of a Tahsildar. 

It is also clear both from the Section 
{tee the Proviso to anb-s. 3) as well as from 
the rulings that the privileges conferred 
under 8. 203 relate to the house site and 
not to the materials of the house itself. 
Therefore a tenant who has been allotted 
a house site in the abadi is free to sell or 
mortgage the materials of his house, though 
faa cannot transfer the site gnie?g the 
1988 N/69 & 70 
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malguzar consents. S. 203 (8) expressly 
exempts the terms of any contract between 
the proprietor and the holder of a site in 
the abadi. Therefore transfers of the site 
oan also be effected with the consent of the 
malguzar. Consequently, since S. 203 does 
nob prevent the proprietor of the abadi 
from transferring his own property when 
he is a proprietor, and since it does nob 
confer any rights or privileges upon him by 
reason of the transfer, and since it allows 
transfers even by tenants with the joint 
consent of the tenant and the proprietor, 
it seems to me that the usual rule must 
prevail and that the judgment-debtor must 
be held to his contract and be bound by 
his own consent. As I have said ordinarily 
I would nob have felt any doubt about the 
matter but the ruling reported in 14 N L R 
165® at p. 174 raises a difficulty. That was 
also a case in which the malguzars of a 
village became exproprietary tenants of the 
sir under a 6nal decree for foreclosure and 
this is what Batton and Sfcanyon A. J. C.s 
say about the houses in the abadi: 

As regards houses in the abadi. the rights of the 
judgmeot-debtors now rest on the wajib-ul-arz, 
and the decree-holder, though undoubtedly owner 
of the soil and possibly by operation of the law of 
mortgage, owner also of the houses standing on 
the soil, cannot evict them while they remain 
occupancy tenants. 

The case went up to their Lordships of 
the Privy Council but though the Board 
supported the judgment of the learned Ad¬ 
ditional Judicial Commissioners generally, 
this particular point was nob before them. 
However, even so it remains a Bench deci¬ 
sion which under the convention now ob¬ 
taining binds me, so the only question is 
whether it can be distinguished. I think 
it can. 8. 203 of the present Land Revenue 
Aot was not in existence at that date and so 
the learned Judicial Commissioners were 
not considering its provision, and though 
the Section is based on the customs obtain, 
ing in the various wazib-ul.arzes then in 
force these documents were not uniform in 
their terms. Unfortunately the terms of 
the particular wazib-nl.arz which governed 
that case have not been reproduced in the 
jadgmenb and so it is not possible to deter, 
mine whether they were identical with the 
terms of B., 203. It seems to me unlikely 
that they could have been and in the 
absence of anything to show that the terms 
were the sam e, I feel free to follow my own 

6. Nazayan Gkinwh Ghatate ▼. Ballram, (1918) 

6 A IB P 0 64=46 I 0 141=46 Oal 76=14 
N L B 166=46 I A 179 (F 0). 
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view. I therefore hold that the judgment- 
debtor is liable to eviction and that his 
only rights in mauza Kulharikot are to 
obtain a house site of reasonable dimensions 
from the proprietor and failing him from 
the Revenue OflBcer appointed for the pur- 
pose under the Land Revenue Act. 

As regards the other village Rajim the 
situation is different. The judgment-debtor 
had no proprietary rights in it at the time 
of the mortgage and therefore it must be 
assumed, until the contrary is shown, since 
they are admittedly tenants in the village, 
that the house site in question was as. 
signed to them by the proprietors under 
S. 203. I am informed this village is not one 
of the villages notified under the Proviso to 
sub-sec. 7 and so it follows, the judgment, 
debtors had no right to transfer the site 
without the consent of the malguzar ; all 
that they could do was to mortgage the 
materials under the Proviso to sub-s. (3). 

But the difficulty is that this question 
-was not raised, as it should have been, 
before decree, and since the decree directs 
foreclosure of the whole, and since the law 
allows a transfer with consent, it follows 
the decree cannot be challenged at the exe¬ 
cution stage. Of course the rights of the 
proprietor who was not a party to this suit 
cannot be affected and if he chooses to step 
in and assert his rights to the site as op¬ 
posed to the materials, and if he chooses to 
maintain the judgment-debtor in possession, 
his objection will naturally have to be 
heard. But so far as the judgment.debtor 
is concerned the decree must be regarded 
as final. The order of the lower Court is 
upheld and the appeal is dismissed with 
costs. 

B.D./r.K. Appeal dismissed, 

A. I. R. 1938 Nagpur 846 
NiTOGI AND GRUBR JJ. 

G, N, Godbole, Eeceiver (In Insolvency 
Case No. 4 of 1982) — Appellant. 

V. 

Mt. Nani Bai w/o Mahadeo Deshmukh 
and another — Respondents. 

Second Appeal No. 162.B of 1935, Deci. 
ded on 22nd July 1938. 

(a) Provincial Insolvency Act (1920), Ss. 4, 
56 (3)—Receiver purporting to realize assets of 
insolvent must show that they belong to him— 
He cannot remove stranger in possession—Even 
if proceedings under S. 4 be held to be tanta- 
mount to suit under S. 53, T. P. Act, such suit 
must be within six years.as provided by Art. 
120, Limitation Act. 


. Mt. Nani Bai A. 1, B« 

For the Receiver to realize the assets of the 
insolvent, they must be shown to belong to the 
insolvent. If they do not, the Receiver has na 
present right to remove a stranger in possession ; 
he would have to file a separate suit against him. 
Even on the view that proceedings under S. 4, 
Insolvency Act, should be held to be tantamount, 
to a suit under Sec. 53, T. P. Act, it would follow 
that the suit would have to be within time when 
the insolvency proceedings began. This would be 
six years under Art. 120, Limitation Act, from 
the date of accrual of the cause of action ; ^ I R 
1932 Lah 70, EeL on. [P 548 C 1] 

(b) Provincial Insolvency Act (1920), Ss. 53, 
54 and 4—Scope of—Ss. 53 and 54 confer 
jurisdiction upon Insolvency Court and limit 
operation of S. 4. 

Sections 53 and 64 do not merely lay down a 
rule of substantive law or a rule of evidence 
favouring the Official Receiver but also confer 
jurisdiction upon a Court of Insolvency and hence 
limit the operation ot B. 4 : A I B 1930 Oudh 
314, Eel. on \ A 1 E 1929 All 105, Commented 
upon ; (View of Sen J. approved.) [P 549 0 Ij 

(c) Provincial Insolvency Act (1920), Ss. 4, 
53—S. 4 does not empower Insolvency Court to 
annul transactions entered into more than two 
years prior to petition on ground that they are 
voidable under S. 53, T. P. Act—Such trans* 
actions must be challenged by separate pro¬ 
ceedings in Civil Court — Question whether 
transaction is fraudulent can be agitated only 
under S. 53 which only covers transactions 
made within two years of petition. 

Section 4, Insolvenoy Act, does not empower an 
Insolvency Court to annul transactions entered 
into more than two years prior to the petition for 
insolvency, which are voidable underthe ordinary 
law under 8. 63, Transfer of Property Act. Such 
transactions must be challenged, if at all, by 
separate proceedings in a Civil Court and not in 
an Insolvency Court under the Insolvency Act. 
If the Insolvency Court is competent to determine 
the legality and propriety of transfers which had 
taken place more than two years before the order 
of adjudication, there could have been no object in 
prescribing a shorter term in S. 63 of the Act. 
The question whether a transaction is bogus or 
fraudulent is therefore one whioh * cannot be 
agitated in an Insolvency Court except under 
8. 63 of the Insolvenoy Act which only oovera 
transfers made within two years of the petition : 
AI E 1930 Oudh 314 ; A I E 1921 Mad 204 and 
AIE 1932 Pat 129, Eel. on ; A I B 1929 All 105, 
Eef., (Sen J.'s view approved) A I B 1926 AH 
470, Expl. I A 1 E 1932 Cal 642, Disting. ^ 

[P 619 0 1, 2] 

(d) Practice—Pleadings— Calling deed both 
fraudulent and bogus is not clear piece ^ 
pleading —Deed may be fraudulent without 
being bogus. 

To call a deed both fraudulent and bogus is not 
a clear case of pleading. Fraud would nearly 
always be committed in executing a bogus deM, 
but a deed may be fraudulent without being 
bogus and so it is better to keep the positioM 
sep«.t.. [P C 11 

M. B. Bobde — for Appellant. 

M. B. Kinkhede and A. R. Kulkarni — 

for Bespondents* 
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Judgment.—This appeal arises out of 
insolvency proceedings in which one Maha- 
deo Deshmnkh was adjudicated insolvent 
on 29bh July 1932 on his application dated 
16th January 1932. The present appellant 
is the Beoeiver in that case and the res¬ 
pondents are Mt. Nanibai, wife of Mahadeo 
and Sahebrao, their minor son. The ques. 
tion at issne was whether the Receiver was 
entitled to have declared void a partition 
which took place in that family on 22nd 
February 1923 as evidenced by a deed of 
partition of that date and to pursue the 
shares which went to the wife and son, in 
order to satisfy pre.partition debts incurred 
by the insolvent. These debts are acknow¬ 
ledged in promissory notes dated 11th June 
1922 and 4th August 1922 in favour of 
Madanlal and Shriram respectively, on 
which about Rs. 3100 were due on decrees 
when the insolvency case was started. 

The Receiver’s application dated 20th 
January 1933 purports to be under Sec. 4, 
Insolvency Act, and states that the deed of 
partition is fraudulent and bogus, intended 
to shield the property from creditors, that 
the minor son and the wife are shown in 
the village papers as in possession of their 
shares and so the deed must be set aside 
before the Receiver can take actual posses¬ 
sion ; hence the prayer that, being void as 
against the Receiver it should be set aside. 

To call a deed both fraudulent and bogus 
is nob a clear piece of pleading. By 'bogus’ 
is meant that the partition was a mere 
cloak or blind, i. e. there was no partition 
but a pretence of making one. On the 
other hand, to say that a fraudulent deed 
of partition was effected means that there 
was a real partition executed with a frau- 
dulent intent. Of course fraud would nearly 
^ways be committed in executing a bogus 
deed, but a deed may be fraudulent without 
being bogus, and so it is bettor to keep the 
positions separate. The trial Court however 
finds that in the present case the partition 
deed is fraudulent and bogus and liable to 
bo annulled, while the lower Appellate 
Court finds that there was nothing fraudu¬ 
lent or bogus about the partition which 
should not be annulled so long afterwards. 
The first Court also found that these pre- 
partition debts were incurred by the insol. 
vent as manager and for joint family 
purposes, and that finding has not been 
interfered with by the lower Appellate 
Court. The deciaion of the latter Court 
depends on its finding that provision was 
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made in the partition deed for the payment 
of existing debts and so there was no fraud 
on creditors, and secondly, it is found that 
the remedy of the Receiver is barred by 
limitation. 

Although this is a second appeal the 
findings of fact are questioned by learned ' 
counsel for the appellant. It is therefore 
necessary to settle them before seeking for 
the law to be applied. There can be no 
doubt that the partition was real and not 
bogus. The shares were determined, and it 
was carried into effect by mutation of 
names and has been acted on for a number 
of years by the giving of kabuliyats men¬ 
tioned by the witnesses. It was also not 
contended that it was unreal in so far as 
the insolvent s brother Rangarao was con. 
cerned, The finding of the lower Appellate 
Court on this point is therefore unassail, 
able. Secondly, were the debts borrowed 
by Mahadeo as manager for family pur¬ 
poses? The Receiver proved that Mahadeo 
was a young man of extravagant, and to a 
certain extent of dissipated habits, but he 
failed to prove that these particular debts 
were incurred for the purposes of vice. On 
the contrary the first Court believed the 
evidence that the debts were incurred for 
agricultural purposes. If so, they would be 
binding even if there would have been no 
necessity to borrow them if Mahadeo had 
been more careful of bis money. The lower 
Appellate Court, although it recognizes 
that Mahadeo was a young man of weak 
intellect and dissipated habits does not find 
that the debts were not binding; on the 
contrary it proceeds on the assumption 
that they were, but that the non.applicants 
are protected because they made provision 
for their payment. The concurrent finding 
of the two Courts on the point must be 
accepted by us. 

Taking the partition to be a real trans¬ 
action, and assuming for argument’s sake 
that it was made to elude the creditors, 
let us see what follows. It has been estab. 
lished in two recent oases of this Coart, 

I L R (1938) Nag 10^ and I L R (1938) 

Nag 136,* following 51 Mad 361^ and 42 

1. Firm Govlndram Dwarkadas t. Natholal, 
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2. Jaloarayan Mnlohand v. Bonajl, (1988) 25 
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8. Babnunania Ayyar ▼. Babapatby Ajjtkr, (19281 
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Mad 711^ and otbor authorities that a cre¬ 
ditor cannot in execution o£ a decree against 
a father alone on a pre-partition debt pro¬ 
ceed against the shares allotted to the sons 
at partition, the reason being that after 
partition that property neither belongs to 
the father nor has ha any disposing power 
over it. In such circumstances the only 
course for the creditor would be to file a 
suit against the son on the score of bis 
pious obligation to pay his father's debts 
and get a decree to reach the son’s share. 
Now, in insolvency the creditor cannot pro¬ 
ceed against the son’s property directly 
when the son is not adjudicated insolvent. 
He could however have either filed a suit 
against the son as above, or sued under 

5. 53, T. P. Act, for a declaration that the 
partition was fraudulent and did not bind 
liim. Is the Receiver in any better position 
than this? If he can invoke S. 53, Provin. 
cial Insolvency Act, he undoubtedly is, 
but when he has to fall back on Sec. 4 of 
that Act, how is be situated? 

The words in that Section “subject to 
the provisions of this Act" are certainly not 
otiose, and one of the provisions which 
must apply is Sec. 56 (3). This is conceded 
even when it is argued that Sec. 4 is not 
subject to Sec. 53, for instance by Dalai J. 
in 51 All 550® at p. 557. For the Receiver to 
realize the assets they must be shown to 
belong to the insolvent. If they do not, the 
receiver has no present right to remove a 
stranger in possession; he would have to 
file a separate suit against him. Fven on 
the view that proceedings under S. 4, Insol. 
vency Act, should be held to be tantamount 
to a suit under S. 53, T. F. Act, it would 
follow that the suit would have to be with, 
in time when the insolvency proceedings 
began. This would be six years under 
Art. 120, Limitation Act, from the date of 
accrual of the cause of action : 12 Lah 262.® 

Authorities certainly differ on this gues. 
tion whether Sec. 4, Provincial Insolvency 
Act, allows the Court to travel beyond the 
restriction of two years fixed by S. 53 of 
the Act, and deal with a transfer alleged to 
be voidable because it is in fraud of credi. 
tors, as distinct from bogus or sham. In 

4, Arumugam Cfaetty v. Muthu Koundan, (1919) 
6 A I R Mad 75=62 I C 626=42 Mad 711= 
37 M L J 166 (F B). 

6. Aowac Khan v. Muhammad Khan, (1929) 16 

A I B All 106=113 I 0 819=61 All 650=1929 
A L J 166 (P B). 

6. Lai Singh v. Jai Chand, (1931) 18 A I R Lah 
70=130 I G 778=12 Lah262=31FL R1014. 
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48 All 414^ the transaction, a lease, was 
entirely fictitious. Sulaiman J. distinguished 
such a transfer from one of the kind under 
discussion, i. e. one which was a good trans. 
fer when originally made but subject to an 
option of avoiding it to be exercised by the 
Receiver. He held that Section applies to 
the fictitious transfer, while Mukerji J. 
held that it applies to neither kind and that 
the only possible Section was Sec. 53 for 
which the alleged distinction in the nature 
of these transactions did not exist. It would 
appear that Sulaiman J. did not give a 
decided opinion about voidable transfers. 
He did say that the limitation of two years 
prescribed under S. 53 is applicable to all 
cases where the transfer when originally 
made was a good one, but he also said that 
he would require further consideration 
before expressing any final opinion as to 
whether the expression “of any nature 
whatsoever" in S. 4 would cover a prayer 
to avoid a document voidable under S. 53, 
T. P. Act. In 51 All 550® the following two 
questions were referred to a Full Bench: 

(1) Whether an Ineolvency Court can try aques* 
tion of title raised on the basis of a transfer which 
took place more than two years prior to the ad* 
judication, having regard to the provisions of Sec. 
63, Insolvency Act. 

(2) Would it make any diSerence if the receiver 
alleges that no transfer had been intended from 
the very beginning and no title had passed, the 
transaction being a mere paper transaction and 
void ? 

Dalai and King JJ. answered the first 
question in the affirmative, and so far then 
the second did not arise. Sen J. dissenting 
held that only where the transfer was 
intended not to be operative could the 
Receiver apply for its annulment under S. 4. 
In reviewing previous authorities, Dalai 
said that Sulaiman J. in 48 All 414^ was 
of opinion that the jurisdiction of the Insol. 
vency Court extended to all transactioi^ 
raising questions of title whatever their 
date may be. With due respect we think 
that Sulaiman J. did not go to that length. 
At p. 557 of 51 All 550® Dalai J. lays 
down that S. 4 deals with jurisdiction and 
the words “subject to the provisions of this 
Act" mean that the jurisdiction is circam- 
scribed only by such subsequent Sections 
as deal with the jurisdiction of the Court. 
On this view ho holds that it is oiroum. 
scribed by S. 56 but not by Ss. 53 and 54. 
We confess that we are unable t o follow 

7. Hat! Chand Bai v. Moti Ram, (1926) 13 A I B 
All 470=94 I C 429=48 All 414=24 A L J 
496. 
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this distinction, and prefer the reasoning 
of Sen J. who says that Ss. 53 and 54 do 
not merely lay down a rule of substantive 
law or a rule of evidence favouring the 
Official Beceiver but also confer jurisdic. 
tion upon a Court of Insolvency, and hence 
limit the operation of Sec. 4. The Judge 
pertinently asks if Sec. 56 imposes restric. 
tions upon the power of the Court of Insol¬ 
vency, why not S. 53. 

The view expressed by Sen J. was fol. 
lowed in 5 Luck 742® by Muhammad Eaza 
and Pollan JJ. This case is precisely in 
point as the deed in question was alleged to 
be in fraud of creditors, executed to defeat 
them and not binding on the Beceiver or 
the creditors. The learned Judges referred 
to the condict of authority between the 
Allahabad and Calcutta High Courts which 
led to the genesis of S. 4, and approved of 
the opinion of the Madras High Court in 
44 Mad 524,® that the Section declares 
what has been the law all through. Befer. 
ring to Sen J.’s judgment, they say : 

The learned Judge has laid emphasis on the 
limited nature of the jurisdiction of the Insolvency 
Court as clear from the Act itself and we would 
support this view by referring to the head-note 
which appears to the Aot over the 8s. 51 and 66 
inclusive. The head-note runs : ‘Effect of insol¬ 
vency on antecedent transactions.' We do not con¬ 
sider that where in Sec. 63, which Is governed by 
this heading, the Aot gives the Court power to 
annul transaotloos entered into within two years, 
we should go out of our way to find that a general 
Section in the same Aot gives power to the Court 
to annul transactions which may have been en¬ 
tered into at any time aud which are viodable 
under the ordinary law under 8. 63, T. P. Act. In 
our opinion transactions of this nature must be 
oballenged. if at all, In the ordinary Civil Court 
and not In the Insolvency Court. This was the 
view expressed by a Bench of this Court In 5 
OWN 964,10 and It appears from the judgment 
of the Pull Bench of the Allahabad High Court, 
to which we have referred, that the Judges of the 
Court are far from being UDaulmous iu holding 
the contrary view. 

These remarks have our respectful con. 
ourrenoe and we also feel the force of 
Sen J.’s observation : 

If the Insolvency Court is competeut to deter¬ 
mine the legality and propriety of transfers which 
had taken place mote than two years before the 
ordeti of adjudication there oonld have been no 
object in ptesoribing a shorter term in Beo. 63 of 
the Aot. 


6. Amjad All v. Nand Lai, (1980) 17 A I B Oudh 
814==198 10 917=6 Look 749sT OWN 877. 
0. Official Beceiver, Ttnnevelly v. Bankaralioga 
Modallar, (1991) 8 A 1 B Mad 904=63 1 0 
496=44 Mad 694=40 M L J 919. 

10. Hinge Lai v. Jawahlr Piaaad, (1998) 6 0 W N 
964=114 I 0 196. 
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We are aware that in 59 Cal 1135,“ 
after a review of the authorities, the opi¬ 
nions of Mukerji and Son JJ. were nob 
followed, and it was held that the Insol¬ 
vency Court could decide questions of title 
where S. 53 had no application. The matter 
before the Court however was a sham or 
benami transaction and not a real but frau- 
dulent one, and so these Iremarks are really 
obiter dicta so far as we are now concern¬ 
ed. We would indeed agree with these re¬ 
marks of Mukerji J. in the Calcutta case^^: 

It has been argued that S. 65, Cl. (c) of the Act 
militates against the avoidance of transfers undec 
Sec. 53, T. P. Act. In my opinion, the true inter¬ 
pretation of that Section is that insolvenoy itself 
will not invalidate the transfer except in cases 
provided for by the Aot itself, but the avoidance 
of transfers under the general law or under B. 63, 
T. F. Act, is not afiected by the Section. 

We have to add to this only that in our 
opinion such avoidance under the general 
law or under the Transfer of Property Act 
must be by separate proceedings and not 
under the Insolvency Act. In 11 Pat 9“ 
the Judges bad to deal with a transaction 
alleged to be benami and in fact no trans¬ 
fer at all. However a clear distinction was 
drawn by the Judges between such cases 
and those of real transfers, and their opi¬ 
nion was that S. 4 was controlled by S. 53 
only in respect of real transfers made by 
the insolvent. In view of their discussion 
of the whole question, that opinion, though 
in part obiter, is valuable. 

In the above discussion we have pro. 
ceeded on the assumption that the parti, 
tion could be avoided because no proper 
provision has been made for payment of 
debts. Our conclusion being, that whether 
this be BO or not, the question could not be 
agitated in the Insolvency Court except 
under S. 53 of that Act, we need not launch 
into a detailed examination of the nature 
of the partition. We note briefly the objec- 
tions to it that it repudiates the debts in- 
curred by Mahadeo and throws the liability 
for their payment upon the share allotted 
to him which share is less by eight piee 
than that to which he was legally entitled. 
Further, it does not provide for the debts 
before allotting the shares but says that 
Mahadeo sbonld pay them out of bis share. 
On the other hand it appears that at the 

11. Badbakrlahna Tbakar v. OffioUl Becalvar, 
(1939) 19 A I B Cal 643=139 I C 893=69 
Oal 1185=66 0 L J 446=86 OWN 493. 
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moment the property allotted to Mahadeo 
was Bs. 10,000 which was more than suflS- 
cient to cover the debts amounting then to 
about Bs. 9000, Sulaiman Ag. C. J. in 53 
All 868^^ at p. 877 has discussed what the 
making of a proper provision for debt means, 
and the above arrangement certainly does 
not come up to his criterion as the debts 
wore not provided for before the father was 
given his share in the remainder; nor was 
that share bis legal one on a par with that 
of his son. On that view of the matter the 
partition might have been avoided if appro¬ 
priate steps to do so outside the Insolvency 
Act had been taken in time. As things are, 
we find that the decision of the lower 
Court is correct, and dismiss this appeal 
with costs on the appellant. Pleader’s fee 
Es. 100. 

R.m./r.k. Appeal dismissed. 


13. Bankey Lai v. Durga Prasad, (1931) 18 A I R 
All 512=136 I 0 139=53 All 868=1931 ALJ 
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Stone C. J. and Vivian Bose J. 

Seth Suganmal and others — 

Plaintiffs — Appellants. 

V. 

Mt. Umraohi wlo Abdul Hannan and 
others — Defendants — Respondents. 

First Appeal No. 101 of 1935, Decided 
on 7th March 1938, from decree of Sub. 
Judge, First Class, Balaghat, D/- 26th 
August 1935. 

^ (a) Registration Act (1908), St. 87, 49, 
72*—Defect in registration one of jurisdiction as 
opposed to one of procedure is not curable 
under S. 87 •—Sec. 49 applies and document is 
inadmissible in evidence — Documents regis¬ 
tered through mistake of every one including 
Sub-Registrar at a place at which no portion of 
property mentioned in document is situate 
within jurisdiction of Sub-Registrar—Registra¬ 
tion is wholly void — Parties concerned cannot 
however be made to suffer by reason of defect 
—* Decision by competent Court that registra¬ 
tion is invalid is enough to enable the parties 
to present document for re-registration and 
for Registrar to register it as if document is 
presented for registration for the first time—No 
question of limitation arises—'If registration is 
refused, civil suit will lie under Sec. 72 to 
compel registration. 

Registration to be effective must be in accord¬ 
ance with the provisions of the Registration Act. 
If it is not, and if the defect is not ourable as a 
defect of procedure under S. 87, then S. 49 applies 
and the document cannot be used for any purpose 
specified therein. S. 87 deals with defects of pro- 
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oedure and if the defect is one ol jurisdiction, as 
opposed to one of procedure, then it is not curable. 

[P 551 C 2) 

Where therefore by a mistake on the part of 
everybody concerned, including the Snb.Registrar, 
a document is registered at a place, although no 
portion of the property is situate within the juris- 
diction of the Sub-Registrar there, the defect being 
a defect of jurisdiction, it is not curable under 
8. 87 and registration of the document is wholly 
invalid and the document is inoperative to effect 
the transfer, although there is no misdeecriptton, 
fraud or attempt to mislead : 2 I A 210 (P C) ; 
AIR 1931 P C 52 ; 23 All 233 (P G) ; 
AIR 1929 P C 279 and 18 Cal 556, Rel. on ; 
AIR 1936 P C 301, Disiing. [P 551 0 1, 2] 

The parties however cannot be made to suffer 
by reason of the defect in registration and cannot 
be placed in a worse position than they would 
have been if the Registrar had done bis duty and 
refused to register the document on the ground 
that it did not lie within his sub.distriot, and if 
it is held by a Court competent to decide the 
matter, that the registration is invalid because the 
Snb.Registrar had no jurisdiction to accept the 
document for registration, the property comprised 
in it being outside the territorial limits of his 
jurisdiction, that is enough to enable the parties 
to present the document for re.registration and is 
enough to enable the proper registering authority to 
proceed as if the document was being presented to 
him for registration for the first time. No question 
of limitation arises because there is no limitation 
lor the re-registration of a document. If the regis¬ 
tration is refused and upon appeal the Registrar 
also refuses to direct registration, then a civil suit 
will lie under 8. 72 to compel registration. 

[P 663 C 1. 2] 

(b) Partnership Act (1932), Ss. 4, 8 *— Mere 
fact that two persons or sets of persons sepa¬ 
rately advance money to third on joint secu¬ 
rity does not make them partners—Isolated act 
of money-lending cannot be regarded as trade 
or occupation. 

The mere fact that two persons or sets of per¬ 
sons separately advance money to a third on a 
joint security does not make them partners. There 
can be a partnership in respect of a single venture. 
8.8 is clear about that; but before that can happen 
the other requisites of partnership must be pre* 
sent. Under 8. 4 there must be a “business" and 
there must be an agreement to share the profits of 
that business, and the business must be carried on 
by all or any of the partners acting for all. An 
isolated act of money-lending on a joint security 
cannot be regarded as constituting a business 
within the meaning of that definition, hloney- 
lending may be regarded as a trade or an ocon* 
pation but not an isolated act of lending money. 

[P 553 0 2 : P 564 0 U 

J. Son — for Appellants. 

D. N. Ghaudhari — for Respondents. 

Judgment. — The plaintiffs-appollants 
sued on a mortgage dated 14tb December 
1928 for Rs. 4000. The property covered 
by the mortgage is situate at Balaghat, bat 
by a mistake on the part of everybody con¬ 
cerned, including the Sub-Registrar, the 
document was registered at Baihar, although 
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130 portion of the property was situate with, 
in the jurisdiotion of the Sub.Begistrar there. 
There was no misdesoription and there was 
no fraud; nor was there any attempt to 
mislead. The deed sets out the situation of 
the property truthfully and accurately as 
follows : 

In lieu of this amount we have hereby mort¬ 
gaged without possession with you our houses in 
mouza Lamba, Talke Mau, Tahsil and District 
Balaghat. 

The defendants* case is that the Suh- 
Begistrar at Baihar had no jurisdiction to 
register the deed and so the registration is 
wholly invalid, and that is the real question 
we have to investigate here. The learned 
Judge of the lower Court finds that there 
was fraud, but we agree with counsel for 
the plaintiffs.appellants that there is no 
trace of fraud to be found. It was not 
.pleaded and there is no hint of it in the 
evidence, nor is there any issue about it. 
The lower Court’s finding is this : 

The Sub-Registcar who registered the document 
must have naturally thought that a document 
presented before him could be registered there, and 
to this extent the parties practised a fraud on him 
In the hope that tbeic troubles of going to Bala- 
ghat would be avoided in case the Sub-Registrar 
>does not detect his want of jurisdiction to register 
the document at Balhat. 

Wa agree that this is pure conjecture. 
The learned counsel for the defendants- 
respondents endeavoured to support this 
'finding by reference to the following state, 
ment made by the plaintiffs’ counsel : 

The ezeoakants resided at Balbar and 00 me of 
^bem being females, the; Induced the mortgagees 
•to go over to Baihar, where the bond was scribed 
And registered as a matter of convenience* 

He stated that this indicated an impro. 
per motive which in the circumstances 
amounted to fraud. We are unable to read 
the statement io that light. At the utmost 
it means that the parties thought the doou. 
•meDt could be registered at Baihar as well 
as at some other place, and Baihar being 
the more convenient, they naturally seleo. 
ted that. This is particularly so when we 
.find that the plaintiffs brought the question 
cf fraud to the notice of the defendants by 
^oing out of their way specially to empha. 
size that there had bMn no fraud twice in 
the oourse of their statements and even then 
4ihe defendants did not attempt to raise the 
issue. In the oiroumstanoes it is impossible 
to Bustaizr this finding. What then is the 
hegal position ? If a document is wrongly 
vegUtered because ev^ one concerned, 
Unoloding the Snb.Begistrar, has made an 


innocent mistake in good faith, oau it be| 
given effect to as a registered instrument ? 

There are a number of rulings which 
decide that if fraud is present, then the 
document cannot be acted upon, but that is 
because of the general principle of law that 
fraud vitiates all. It is not peculiar to regis. 
tered instruments and does nob spring ^ut 
of the Act. 41 Cal 972,^ 59 Mad 539^ and 
56 All 468^ are all illustrations of that, and 
so though they happen to deal with regis. 
tered instruments, they are not relevant 
hare. Bub 10 Pat 481^ which is also a 
Privy Council ruling is in point. What 
their Lordships say there is that registra¬ 
tion to be effective must be in accordance 
with the provisions of the Act and that if 
it is not, and if the defect is not curable as 
a defect of procedure under S. 87, then 
S. 49 applies and the document cannot be! 
used for any of the purposes specified 
therein. They point out that S. 87 deals 
with defects of procedure and state that if 
the defect is one of jurisdiction as opposed: 
to one of procedure, then it is not curable.l 
To the same effect are 23 All 233^ at p. 241 
and 7 Rang 624® at p. 632. In the latter 
case their Lordships observed at p. 632 
that want of territorial jurisdiction is one 
of the defects which is not curable. In the 
circumstances we have no option but to 
hold that the document is inoperative to 
effect a mortgage. It is true their Lordships 
indicated more liberal lines of inberpreta- 
tion in 24 W R 75’ at p. 77 and that their 
Lordships repeated these observations in 
7 Kang 624® and in 63 Gal 1® at p. 8, but 
they were all cases of defects in procedure 

1. Harendra Lai v. Hstidasi Debt, (1914) 1 A IB 
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68 I A 68 (P 0). 
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and in view of what their Lordships say 
about want of territorial jurisdiction, it is 
unfortunately impossible for us to come to 
any other conclusion. This is also the view 
of a Calcutta Full Bench in 18 Cal 566.® 

As regards I L R (1936) Nag 104,^® there 
was no want of inherent jurisdiction in the 
Sub-Registrar in that case. The property 
being situate within his sub.district he was 
empowered to take seisin of the document 
and to exercise the powers vested in him 
of determining whether, on the face of it, 
the deed purported to make a prohibited 
transfer. Having exercised those functions, 
right or wrong, and having registered the 
document, their Lordships held that the 
registration could not be ignored. But in 
the view which their Lordships take in the 
other cases we have cited, it is impossible 
for us to hold that the Sub.Registrar of 
Baihar had seisin of the matter we are 
now considering. He was therefore incap. 
able of exercising any powers in respect of 
the document in question here. 

That however does not end the matter. 
We would be sorry to administer the law 
in such a manifestly unjust manner 
unless driven to it. Consider the following 
case. The property conveyed lies along the 
border of two adjacent sub-districts. The 
boundary between them is not clearly 
defined and a doubt exists as to whether 
the property lies in sub.district A or sub. 
district B. A deed in respect of this pro¬ 
perty is presented to the Sub.Registrar at 
A. He refuses to register it on the ground 
that the property lies in sub.district B. 
The document is then taken to the other 
Sub.Registrar and he also refuses to regis. 
ter because, in his opinion, the property is 
situate in sub.district A. What is to hap. 
pen? Are the unfortunate- parties to be 
without any remedy? What is to happen if 
either registers mistakenly thinking that 
the property lies within his jurisdiction. 
Are the parties still to suffer ? 

Let us go a step farther. The parties 
finding that they cannot obtain registra¬ 
tion either at A or at B go in appeal to 
the Registrar under S. 72 and he decides 
in favour of one or the other and decides 
wrongly. Can his decision be questioned 
years after and the document be invali- 

9. Baij Nath Tewari y. 8heo SaboyBfaacu,(1891) 

18 Cal 656 (F B). 

10. Paraebrsm Balaji Desbmokhv. A6arasQ,(19S6) 

28 A I R P C 301=164 I 0 846=1 L R(1936) 

Nag 104 (P C). 


was as unjust as that. It would be shocking 
if the Courts could not give relief. We 
cannot believe that the system of justice 
which we administer is so bankrupt of 
resource and good sense as to be unable to 
afford a remedy. If the trouble had arisen 
in the Civil Courts, the matter would of 
course have been curable under S. 21, Civil 
P. C. But in view of their Lordships’ pro- 
nouncements, we cannot take that view in 
a case of wrong registration. All the same 
we are of opinion that the parties cannot 
be placed in a worse position than they 
would have been in, if the Sub.Registrar 
had done his duty and refused to register 
the document on the ground that the pro. 
perty did not lie within his sub-district. 
Had he done that, one of the two things 
would have happened. The parties would 
either have gone to the Sub.Registrar at 
Balaghat or they would have appealed to 
the Registrar under S. 72 and be would 
then have decided where the document 
should be registered. The position is much 
the same as the one which occurred in 
24 W R 75^ and the observations of 
Sir Barnes Peacock about the necessity of 
protecting persons who are not easily able 
to obtain proper legal advice and who 
therefore rely upon a public officer to do 
the right thing by them are of peculiar force 
here. Also as their Lordships observe : 

If tbe registering officer refuses to register, the 
mistake may be rectified upon appeal under S. 88- 
(now 8. 72) or upon petition under Sec. 84 (now 
Bs. 78-75) as tbe-case may be; but if be registers 
where be ought not to register, innocent persons- 
may be misled and may not discover until it is 
too late to rectify it, the error by whiob, if the 
registration is in consequence of it to be treated as 
a nullity, they may be deprived of their juet rights. 

Tbe facts of that case were as follows: 

A document was executed on 10th July 
1868 and it was registered on 12th Novem¬ 
ber 1868 when it ought not have been 
registered. In course of time, a suit was 
instituted and the objection about invalid- 
registration was upheld. The document was- 
then re-presented for registration and this 
time registration was refused on twa 
grounds: (l) that it was beyond time and 
(2) that no refusal to register bad been 
endorsed on tbe deed. On this a petition 
was presented to the High Court and the* 
High Court ordered registration. There¬ 
upon the registering authorities complied 
aud registered tbe document. Further )itf* 
gatiou ensued and the matter eventually 
went up to the Privy Council. Their Lord* 
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Bhips hold that the High Court had no 
power to order regiatration and so their 
order was a nullity; but they also decided 
that the registering ofiQcer had authority 
of his own motion to re-register and having 
exercised that authority, the mere fact 
that he was influenced by an incompetent 
order of the High Court in doing what ho 
might have done without it, did not invali. 
date the registration. In examining the 
Hegiatrar s powers to re-register, their 
Lordships observed that 
though the statute makes it imperative to present 
an instrument for registration within four months 
from the date of its execution, no time is fixed 
within which a deed presented and accepted for 
registration must be registered; and Indeed, from 
the nature of the requirements of the Act, the 
period within which the registration must be 
completed could not have been fixed. 

They held that it was competent for the 
registering authority in those circumstances 
voluntarily to register the document and 
that it was not necessary to have the orders 
of a District or other Court to authorize 
re-registration. As regards the absence of 
an ^ endorsement containing a refusal to 
register, their Lordships observed that 
when it was declared by a competent Court that 
the registration was invalid, the registering officer 
might still have proceeded to compel the appear¬ 
ance of the vendors and, upon their appearance 
and admission of the execution of the deed, to 
register It. 
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in the civil Court within the local limits of whose 
original jurisdiction is situate the office in which 

the document is sought to be registered. (8 77 of 
the present Act.) 

^ But in view of our observations and in 
view of the decision of their Lordships of 
the Privy Council in 24 W E 75,^ we can 
hardly think that there will be any trouble. 
If however registration is refused and 
upon appeal the Eegistrar also refuses to 
direct registration, then a Civil suit will lie 
under S. 72 to compel registration and we 
would be obliged to keep this appeal pend, 
ing until the matter is finally settled. A' 
number of other points have been raised 
but it is not necessary to consider them here 
except the objection about want of regia¬ 
tration under the Partnership Act. The 
deed Ex. P-1 is in favour of Suganmal and 
Chunnilal, two brothers (plaintiffs 1 and 2) 
and Kirodimal and Eameshwar, who are 
also brothers (plaintiffs 5 aod 6). They are 
not members of one family nor indeed do 
they belong to the same caste. The first 
two are Oswals aud the other two are 
Agarwals, but they joined together in this 
venture and the defendants state that that 
in itself constitutes them partners. It is 
admitted that they have nothing else in 
the shape of business in common. The con¬ 
sideration of the mortgage Es. 4000 was 
made up as follows ; Es. 1250 was due to 


This then seems to be the solution of the 
present difficulty. As a Court competent to 
decide the matter we hold that the regis¬ 
tration was invalid because the Sub-Eegis. 
trar at Baihar had no jurisdiction to accept 
the document for registration, the property 
j»mpria^m it lying outside the territorial 
limits of hia jurisdiction. That, as their 
Lordships observe, is enough to enable the 
parties to present the document for re. 
registration and is enough to enable the 
proper registering authority to proceed as 
If the document was being presented before 
him for registration for the first time. No 
question of limitation can arise because, as 
their Lordships held, there is no limitation 
for the re-registration of a document. We 
therefore adjourn this appeal to enable the 
d^nnoent to be re-registered and allow 
the plaintiffs two months from this date, 
but no more to re. present it for registration 
^fore the proiwr registering authority. 
When that has been done, a formal order 
decreeing the plaintiffs' claim with costs 
will be made. Of course we have no power 
to order re-registration. That power, as their 
Lordships point out, resides 


the family firm of the first four plaintiffs 
and a like sum to plaintiffs 4 and 5 on 
account of old transactions. These debts 
had nothing in conamon and the liability 
for each was admittedly separate and dis¬ 
tinct. As regards the balance of the con. 
sideratioQ, Eg. 1500, it was advanced by 
the two sets of plaintiffs half and half. 
Therefore tbe only link between the vari¬ 
ous plaintiffs is the mortgage. Does the 
mere fact that two persons or sets of per¬ 
sons separately advance money to a third 
on a joint security make them partners ? 
We are clear it does not. 

We do not deny that there can be a 
partnership in respect of a single adven. 
ture. 8. 8, Partnership Act, is clear about 
that, but before that can happen tbe other 
requisites of partnership must be present. 
Under S. 4 there must be a "business" and 
there must be an agreement to share the 
profits of that business, and the businessj 
must be carried on by all or any of tbe 
partners acting for all. We cannot regard 
an isolated act of money-leuding on a joint 
security as constituting a biuinees within 
tbe meaning of that definition. Business is 
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defined in the Act to include “every trade, 
occupation or profession.” Now money- 
lending may be regarded as either a trade 
or an occupation but not an isolated act of 
lending money. 

Of course we recognize that there were 
previous dealings between each set of plain¬ 
tiffs separately and the defendants and 
that each set separately can be regarded as 
money-lenders carrying on a money-lending 
business, but that is not what we have to 
consider. It is the joint adventure that we 
have to test and so far as that is concern¬ 
ed, it is no more than an isolated act. 
There is nothing to indicate that this was 
the first of a series of such acts entered 
upon as a business with a view to sharing 
the profits, and in the absence of evidence 
that cannot be assumed ; as a matter of 
fact it has not even been pleaded, and since 
the mortgage was executed in 1928, we 
have no doubt that plenty of other evi¬ 
dence would have been forthcoming if 
there had been any substance in this allega- 
tion about partnership. The objection 
therefore fails. As observed before, this 
appeal will remain pending until the docu¬ 
ment in question has been re-registered. 

b.m./r.k. Order accordingly. 
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Niyogi and Pollock JJ. 

afterwards 

Niyogi J. 

Surajdeen Durga Prasad — Plaintiff — 

Appellant. 


V. 


Ishwari Prasad Nanha and another 


Defendants — Respondents. 


Second Appeal No. 350 of 1935, Decided 
on 12th August 1938, from appellate decree 
of Addl. Dist. Judge, Saugor, D/- 8bh April 


1935. 

(a) C. P. Land Revenue Acl (2 of 1917), 
Ss. 125 and 127 — Notice of demand is not 


obligatory. 

It is not obligatory on the Tahslldar to cause 
notice of tbedemand to be served on anydefaalter; 
it is a step which under S. 137 depends on the dis¬ 
cretion of that officer. 666 0 2] 


(b) C. P. Land Revenue Act (2 of 1917), 
S. 125—‘Assigns’ — Non-possessory mortgagee 
ts not included. 


The word “assigns” used in S, 125 does not 
include a non-possessory mortgagee. [P 657 G 3] 

(c) C. P. Land Revenue Act (2 of 1917), 
S. 128—Instructions in Revenue Manual are 
«xecutive orders—Failure to observe them does 
Clot invalidate sale. 


Instruotions contained in Revenue Manual, 
Vol. II, page 48, are mere executive Instructions 
and have not the force of law. Failure to observe 
the instructions ooes uot amount to an illegality 
so as to invalidate the sale. [P 657 0 3] 

(d) C. P. Land Revenue Act (2 of 1917), 
S. 138 — Sale free of incumbrance is general 
rule — When sale should be with burden of 
incumbrance explained. 

Under S. 188 sale free of incumbrances is the 
rule, and sale subject to incumbrances is an excep¬ 
tion. The Deputy Commissioner would make an 
order only when be does not wish to sell free of 
incumbrances. That would be when he gets notice 
of the existence of incumbrances. It is therefore 
for the mortgagee to see that his mortgage is 
brought to the knowledge of that officer. 

[P 667 0 3] 

D. N. Choudhary — for Appellant. 

R. N. Padhye and W. B. Pendharkar — 

for Respondent 1. 

Order of reference 

Niyogi J. — After having heard thia 
appeal at some length 1 am inclined to 
think that this appeal, in view of the value 
of the subject-matter as well as the im¬ 
portant questions of law involved in it, is a 
fit one for being heard by the Division 
Bench. The facts are simple. The plaintiff’s 
suit is one to recover possession of village 
Motiya. The plaintiff had obtained on 29th 
September 1922 a final decree for sale on a 
mortgage which was for an amount exceed¬ 
ing Rs. 7000. The decree was sent to the 
Collector for execution and the village 
Motiya was sold on 15bh December 1932 
and the plaintiff became the purchaser. The 
sale in his favour was confirmed on 7tb 
February 1933. It is on the strength of this 
sale that the plaintiff lays bis claim to the 
village. During the pendency,of the CoUeo- 
tor’s proceedings that village was sold on 
Ist October 1932 free from incumbrance 
under the orders of the Deputy Commis¬ 
sioner for default in payment of land 
revenue for 1931-32 amounting to Rs* 
122-4-6 and it was purchased by the 
defendant Ishwari Prasad for Rs. 202 free 
of inoumbranoe. 

The competition is between the two 
purchasers. The plaintiff who was the late 
purchaser attacked the previous sale in 
defendant’s favour on the ground that w 
had been held daring the pendency of the 
Collector’s proceedings and that ooitf^ 
quently the defendant’s sale could not bind 
him. He also asserted it as a fictitious an 
fraudulent sale. The defendant on the other 
band contended that there was in fact no 
sale of moaza Motiya in favour of the pl^“ 
tiff and that in any ease the sale having 
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been conducted by a zamadar, that is to 
say an officer below the rank of Naib 
Tahsildar, it was not a valid sale. The Courts 
below held that the doctrine of lis pendens 
•did not come into operation as the sale in 
favour of the defendant was for recovering 
the arrears of land revenue which was the 
first charge on the village and that the 
mortgagee's right could not prevail against 
the Crown’s prerogative right of first charge 
on the village. It was further held that 
there was no sale in fact of mauza Motiya 
in plaintiff’s favour and that, if it was held, 
it was invalid. The plaintiff's plea that the 
defendant’s sale was fraudulent was nega. 
tived. On these findings both the Courts 
below agreed in dismissing the suit. 

On behalf of the appellant the findings 
that the defendant's sale was not affected 
by the doctrine of lis pendens and that the 
defendant's sale was not fraudulent are not 
challenged here, but the other findings are 
impeached, and it is also contended that 
the sale in favour of the defendant was 
ultra vires of the Revenue Officers and was 
therefore void and ineffective. As to the 
question whether there was actually a sale 
t)f mauza Motiya, the position is this. The 
sale by auction was commenced by the 
tahsil zamadar on 15tb December 1932. 
On that date the highest bid offered was 
the one of Rs. 3900 by the plaintiff Suraj- 
din. It appears that on that day the tahsil. 
dar was on tour and the report was made 
to him on 16th December 1932. The tahsil. 
dar did not accept the bid as final and 
ordered the auction to be continued. The 
record does not show whether the property 
was again auctioned as directed by the 
tahsildar, but the tahsildar on the cert 
■day, that is 17th December 1932, reported 
to the Snb.Divisional Officer that the vil- 
3age Motiya bad already been auctioned on 
let October 1982 and was knocked down 
in favour of the defendant, Ishwari Prasad, 
and that it had been sanctioned by the 
Deputy Commissioner on 15th November 
1932.^ In spite of this report the Sub. 
Divisional Officer confirmed the sale of 
mauza Motiya in plaintiff's favour and 
ordered sale certificate to be issued to the 
plaintiff. The question which now arises 
liera is whether the village Motiya was 
actually sold to the plaintiff and if it was 
iuot. whether he was entitled to the sale 
certificate. 

In this connexion there arises another 
4aeetion. Under R141,0.P. Land Revenue 


Act, 1917, every sale of immovable pro¬ 
perty is required to be held by public 
auction, either by the Deputy Commis. 
sioner or by a Revenue Officer appointed 
by him in this behalf. In accordance with 
the rules framed by the Local Government 
as to execution of decrees transferred to 
Collectors, the Deputy Commissioner is em¬ 
powered to depute by an order any officer 
subordinate to him not below the rank of 
Naib Tahsildar to conduct the sale ; see 
Rule 10 (2) of the Rules at page 173, C. P. 
Revenue Manual, Vol. II. That means that 
according to the rules the sales in Collec- 
tor's proceedings cannot bo conducted by 
any officer below the rank of Naib Tahsil- 
dars. In this case the sale was actually 
conducted by a zamadar who was below 
the rank of a Naib Tahsildar. Consequently 
the question arises whether the sale so 
conducted was a valid sale and if not valid 
initially whether it could be validated by 
the subsequent confirmation by the Sub- 
Divisional Officer. 

The above questions of law are not so 
material as the one which follows. It is as 
to the legality of the auction sale held on 
Isb October 1932 in defendant’s favour, to 
recover the arrears of land revenue. If this 
sale was a valid sale then the subsequent 
sale in favour of the plaintiff even though 
valid will convey no title to him as the 
title bad already passed to the defendant, 
but if the sale in favour of the defendant 
was invalid then even if the plaintiff's sale 
is invalid the plaintiff will be relegated to 
his execution proceedings which he would 
have to revive. The appellant attacks the 
sale on the ground that the obligatory pro¬ 
visions in regard to sales of revenue paying 
villages bold for non-payment of arrears of 
land revenue as embodied in S. 128, C. P. 
Land Revenue Act, read with instructions 
contained in Revenue Manual, Vol. II, 
p. 43, were not complied with. It is urged 
that no notice of demand was served on 
the^ plaintiff although as a mortgagee the 
plaintiff was liable to pay arrears of revenue 
and was a defaulter within the meaning 
of that term used in B. 125. C. P. Land 
Revenue Act. It is further urged that all 
the facts which were necessary to be stated 
as required by the iustruotions issued by 
the Xiocal Government were not set forth 
in the re|>ort made by the Subordinate 
Revenue Officer to the Deputy Commis. 
sioner to justify the sale of the village free 
from incumbrances, and that it was also 
the daty of the Deputy Commissioner to 



556 Nagpur Surajdeen 7. Ishwari Prasad 


A. I, B, 


enquire whether the various alternative 
courses mentioned in S. 128, C. P. Land 
Pevenue Act, had been exhausted before 
he ordered the village to be sold free of 
incumbrances. The question which on this 
contention arises is whether the sale in 
defendant’s favour can be invalidated on 
the ground that the Kevenue Ofificers who 
were responsible for holding it failed to 
observe the law and the Local Govern, 
ment’s instructions governing such sales. 

This case is important for this reason 
that in consequence of the failure on the 
part of the Kevenue Officers to apprise the 
mortgagee of the village of the default 
made by the owner in payment of land 
revenue which amounted to only Rs. 122 
and some annas, the result has been that 
on the one hand tbe plaintifif who was 
the mortgagee lost his security which was 
worth more than Rs. 7000 and the defen¬ 
dant has got the property free from incum. 
brances for the paltry sum of Rs. 202. The 
sale in favour of the defendant has there, 
fore resulted in great injustice and it is 
incumbent on the Courts of justice to scruti. 
nize the transaction minutely to see if it 
was in conformity with the letter and spirit 
of the law governing revenue sales. It is 
for this reason that I think that this is an 
eminently 6t case for being heard by the 
Division Bench of the High Court. 

The questions of law which arise in this 
appeal may be summarized as follows : 
( 1 ) Whether in fact mauza Motiya was sold 
by auction? (2) Whether the sale held by 
the zamadar, who was an officer below tbe 
rank of Naib Tahsildar, was a valid sale? 
(3) If the sale was never held or having 
been held, it was invalid, whether its con- 
hrmation by the Sub-divisional Officer and 
the eventual issue of sale certificate result, 
ed in validating the sale ? (4) Whether the 
sale in defendant’s favour held on 1st 
October 1932 can be regarded as a valid 
sale if it is found that the Revenue Officers 
concerned failed to conform to the require, 
ments of S. 128, C. P. Land Revenue Act, 
and tbe Local Government’s instructions 
contained in Volume II of the G. F. Land 
Revenue Manual. 

I refer this case to my lord the Chief 
Justice for directing it to be heard by the 
Division Bench. 

OPINION 

Niyogi and Pollock JJ.—It is unneces. 
sary to recapitulate the facts as they are 
already set forth in the Order of Reference. 


The main question which goes to the root 
of the case and which has been elaborately 
debated at the Bar is: Whether the sale in 
defendant’s favour held on lat October 
1932 can be regarded as a valid sale if it is 
found that the Revenue Officers failed to 
conform to the requirements of Sec. 128, 
C. P, Land Revenue Act, and the Local 
Government’s instructions contained in 
Volume II of the C. P. Revenue Manual. 

It may be recalled that the village Motiya 
was sold free of incumbrance for recovering 
arrears of land revenue. On behalf of the 
appellant (plaintiff) it is contended that 
under S. 125, C. P. Land Revenue Act, he,, 
as a mortgagee of the village, should be 
deemed to be a defaulter to whom notice of 
demand ought to have been given under 
S. 127 of that Act, before putting the vil¬ 
lage to sale. It must be observed at the 
outset that it is not obligatory on the 
Tahsildar to cause notice of the demand to 
be served on any defaulter; it is a step 
which under 8. 127 depends on thedisore- 
tion of that officer. Granting for the nonce 
that the Tahsildar should have issued a 
notice of demand, the question is Was tbe 
plaintiff as a mortgagee simplioiter entitled 
to any notice?” Sec. 125 declares that all 
the persons with whom settlement was 
made, their representatives and assigns 
shall become jointly and severally liable 
for such arrear and shall be deemed to be 
defaulters within the meaning of the Act. 
The Explanation appended to that Section 
says that the term "assigns” in this Sec- 
tion includes a mortgagee in possession and 
a thekedar. The plaintiff was indeed a 
mortgagee but not a mortgagee in posses, 
sion. Did the Legislature intend to attach 
so wide a meaning to the word "assigns 
as to include a mortgagee not in posses¬ 
sion ? It cannot be presumed that the 
Legislature appended the Explanation 
without attaching to it any special signi¬ 
ficance. The intention of tbe framers of 
the Act has therefore to be gathered by 
reading tbe word "assigns” in the 
of the Explanation. The word "assigns 
is complementary to the word "representa¬ 
tives” used in Sec. 125. "Assign” means a 
person substituted for another by an act 
some kind or another. Every one who 
takes by an act, e. g. a deed or will, of » 
prior owner, is his assign: Stroud’s Judicial 
Dictionary, p. 131 (Edn. 2). It is usod p 
opposition to "representatives”, receiver m 
bankruptcy or heir who take ex^Ugt* 
by operation of law. The words represen- 
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tatives and assigns” therefore signify trans. 
ferees by operation of law or act of parties. 

The word assigns” applies to purchasers, 
donees, lessees or mortgagees with or with, 
out possession. If the Legislature intended 
to attach this comprehensive meaning to 
the word assigns it would not have 
appended the Explanation to S. 125. When 
the Explanation expressly mentions mort. 
gagees with possession, it indicates that 
the intention was to exclude all those 
naortgagees who are not in possession. The 
interpretation proposed on appellant’s be. contention is that in holding 

half would render the Explanation otiose. village Motiya the revenue' 

General words such as the word "assigns” officers did not follow the instructions con- 
must no doubt receive a general construe- Revenue Manual, Vol. II, page 43. 

tion, but that will be so when there is in They are mere executive instructions and 
the statute itself no ground for restricting have not the force of law. Failure to ob. 
their meaning : see Halsbury’s Laws of instructions does not amount to 

England, Vol. 27, p. 151, Sec. 284, Edn. 1. f-n.illegality so as to invalidate the sale. It 
The Explanation to S. 125 makes the pro- contend that the Deputy Com. 

posed construction untenable. missioner did not expressly pass any order 

The significance of the inclusion of the village should be sold free of 

mortgagee in possession will be evident by incumbrances when he signed the sale 
reference to Expln. 2 appended to Cl. 5 of P'^odamation which was in terms of S. 138. 
S, 2, and to sub-s. 5 of S. 187, C. P. Land Under that Section sale free of incum. 
Revenue Act. In both these Explanations h*‘ances is the rule, and sale subject to 
occur the expression "mortgagee with pos- incumbrances is an exception. The Deputy 
session.” Under S. 122ofthat Act the land Commissioner would make an order only 
revenue assessed on any estate is declared ^hen he does not wish to sell free of 
to be a first charge on the estate and on incumbrances. That would be when he 
the rents or profits thereof. It must be Sets notice of the existence of incumbrances, 
noticed that the charge is both on the ^liorefore for the plaintiff to see 

estate and the rents or profits and not mortgage was brought to the 

merely on the estate. That indicates that l^po^le^ge of that officer. As the plaintiff 
a person who holds interest in the estate direction, he has 

as well as the profits is liable to pay the ^ himself to thank for the unfortunate 
land revenue and not the one who holds i^o^ult. 

i° i'iio estate. S. 133 of Lastly it is urged that the sale was not 
the Act speaks of the exclusion of a defaul. in conformity with 8. 141, C. P. Land 

A ? possession of the estate attached. Revenue Act. The sale was held by the 
Xhat clearly indicates that possession is Tahsildar who presumably was the officer 
an indispensable factor. The appellant’s appointed by the Deputy Commissioner for 
learned counsel prays^ in aid of his con. that purpose. It is unnecessary to go into 
B ruction of the word assigns” the recent the question whether the subsequent sale 
men ment of 8. 138 inserted on Ist in plaintiff's favour was actually completed 
arc y®/under which the Deputy Com. and whether, if completed, the confirma- 
“ required to cause a notice of tion of it was valid. As the title had validly 

^ mortgagee, if the passed to the defendant as the result of the 

u* “ortgege incumbrance is sale held on Ist October 1932, the plain. 

au That only gives a tiff’s sale, even if properly held, could not 

right to the oaortgagM to apply for setting convey any title to him. Nor can his capa- 
Mide sale, when held under Be. 145 and city as a mortgagee help him in the suit as 
140, Land Revenue Act, but it does the defendant purobased the village free of 

nob "ring ^ mm within the category of incumbrances. The answer to question 4 

deiaolter within the meaning of that is that the sale dated Ist October 1932 was 
term in 8. 125 so as to imp^ an obliga. a valid sale. It is unnecessary to consider 
tion on the Deputy OommUsioner to cause qaestions 1, 2 and 3 relating to the sale in 
a notice of demand to be served on him. plaintiff's favour. 


A mortgagee without possession may be 
entitled to pay the arrears of land revenue 
but that ho can do so only to protect his 
own interest and not as one liable to pay. 
All these considerations point to the infer, 
ence that possession is essential to attract 
the liability to pay land revenue. The 
foregoing discussion makes it amply clear 
that the word "assigns” used in 8. 125, 
C. P. Land Revenue Act, does not include 
a non.possessory mortgagee. 
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Final Judgment 

Niyogi J.—The facts of the case need 
not be reiterated as they are folly set forth 
in my Order of Reference dated 4th March 
1937. The question which was referred to 
the Special Bench was whether the sale 
dated 1st October 1932 in defendant-res¬ 
pondent's favour was a valid sale. That 
Bench pronounced its opinion that it was 
a valid sale. Consequently the plaintiff, 
appellant could not acquire a valid title 
from the subsequent sale on 15th December 
1932, The appeal thus fails and is dis. 
missed with costs. Counsel’s fees Rs. 50. 
R. B. D. N Chowdhury, advocate for the 
appellant, prays for leave to file an appeal 
under the Letters Patent. As the central 
issue of law was determined by a Bench of 
two Judges, I do not see my way to grant 
the leave asked for. 

B.D./r.K. Appeal dismissed. 
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Gruer J. 

Maroti Vithoha — Judgment. Debtor — 

Appellant. 

V. 

Kisanlal Skeonarain — Decree-holder — 
Auction, purchaser — Respondent. 

Misc. Appeal No. 1 of 1937, Decided on 
20th July 1938, from order of Addl. Diet. 
Judge, Khamgaon, D/. 11th November 
1936. 

(a) Limitation Act (1908), Art. 166 — Art. 
166 appliei to all applications under S. 47, 
Ciril P. C.* 

The applicability of Art. 166, liimitation Act, Is 
very wide, and there is no ground for bolding that 
it Is restricted to applications under O. 21, Hr. 72 
and 89 to 91. The Article applies to all applica¬ 
tions under S. 47, Civil F. 0. : A 7 R 2920 Cal 
165, Bel. on. CP 669 0 1) 

(b) Civil P. C. (1908), S. 47, and O. 21, R. 
90—Objectton a« to saleability of property not 
raised on date haed for proclamation and issue 
of sale warramt but raised before sale—Objec* 
tion is maintainable. 

Order 21, B. 90 applies only to irregularities or 
fraud in publishing or oonduotiDg a sale, not to 
questions of saleability. The objection as to sale- 
ability comes under 8. 47. If the Legislature bad 
Intended that no objection to the saleability of 
property oonld lie unless taken before the drawing 
np of the proolamation of sale, it would have said 
solntbeRuleaunderO. 21. [P 56901,2; P660 01] 

Where objection to saleability of property is not* 
taken on the date fixed for the proolamation and 
issue of sale warrant, the judgment-debtor is not 
barred on the principle of res jndicata from raising 
it afterwards and the objection raised before the 


sale takes place is maintainable : A I B 1935 Alt 
1016, Foil; A I B 2934 Nag 82, Bel. on. 

[P 660 C 2J 

D. T. Mangalmoorti — for Appellant. 

B. R. Mandlekar — for Despondent. 

Order. — The appellanfc-judgment-debtor 
objected under S. 60, Civil P. C.. to the sale 
of his property (three houses) on the ground 
that they belonged to and were occupied 
by an agriculturist. The objection was re. 
jected by the Judge in execution proceedings 
as being designedly and unnecessarily de¬ 
layed and this decision was upheld by the 
Additional District Judge in appeal. The 
judgment-debtor had been served with a 
sale notice on lltb November 1935, but 
did not appear on 7th December 1935, the 
date of bearing. So proclamation and sale 
warrant were ordered to be issued. The 
judgment-debtor put in an objection on 9th 
April 1936 while the sale was held on 27th 
April 1936. His objection was rejected, as 
above stated, on 21st July 1936, on which 
date the sale was also confirmed. The con¬ 
tention for the appellant is that the appli¬ 
cation was in time as it was made before 
sale took place; and even if it had been 
made after, it would have been in time if 
made within 30 days from the date of sale 
under Art. 166, Limitation Act. The con¬ 
tention for the other side is that the objec¬ 
tion ought to have been taken on or by 7tb 
December 1935, the date fixed for issue of 
sale warrant, and as no objection was taken, 
the principle of constructive res judicata 
applies and the judgment-debtor is preclu¬ 
ded from raising it at a later stage. 

The question is not free from difficulty, 
and in reading the case law it has to be rem¬ 
embered that the provisions of the old Civil 
Procedure Code regarding sale were diffe¬ 
rent, and also that until Art. 166, Limitation 
Act, was amended in 1927 it was doubted 
whether it applied to applications by judg- 
ment-debtors. Respondent’s learned coun¬ 
sel relies on 21 N L R 23^ in which one 
Rukbmabai, some days before sale took 
place, objected that the property attached 
(a field) was her own personal property 
and not liable to be sold under a decree 
passed against her as representative of her 
deceased hnsband. The rejection of this 
application was upheld by the learned Addi¬ 
tional Judicial Commissioner on generw 
principles of law : that she might and ought 
to have urged her obj ection to the sale at the 

1. Mt. Rukhmabal v. Ramohandra, (1926) 14 
A I R Nag 820=88 I 0 831=21 N L B 93. 
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stage when proolamation of sale was settled, 
and it was not open to her to raise this 
point later.In an unpublished ruling,i/axmi. 
baiy, Setoahram^ Bose J. has followed that 
case but on the more particular ground 
that the principle of constructive res judi¬ 
cata should be extended to execution pro- 
ceedings. The decision was that as the 
judgment.debtor, Seocharan, had not taken 
an objection under 8. 60, Civil P. C., in the 
first execution proceedings when he might 
and ought to have done, so his legal repre¬ 
sentatives could not raise it in the second 
proceedings. The learned Judge observes 
that 

there must be some correct stage for filing objeo* 
tioDfl. 21 N L B 23^ states it is ??ben the pro¬ 
clamation for sale is settled. Other cases state 
that it is ^hen notice is issned to the judgment* 
debtors. Whichever of the two it may be, there is 
no doubt that it must be raised at any early stage 
of the proceedings. Litigation would continue to 
an impossible length if any other rule applied. 

The argument is reasonable but how is 
it to be reconciled with Art. 166, Limits- 
tion Act? The applicability of that Article 
is very wide, and there is no ground for 
holding that it is restricted to applications 
under O. 21, Er. 72 and 89 to 91. There is 
a consensus of opinion that it applies to all 
applications under Sec. 47, Civil P. C. For 
instance, in 46 Cal 975’ it was held that 
it applied to an application to set aside a 
sale on the ground that the personal pro. 
petty of the applicant was sold in execu- 
tion of a decree against the applicant’s 
father, a case very similar to 21 N L R 
23. If then Eukbmabai in that case would 
have been in time if she took her objection 
after the sale within 30 days of it, how 
could her application preferred before the 
sale be deemed to be too late? It is said 
that O. 21, R, 90, Civil P. C., applies, in. 
eluding^ the local amendment refusing to 
entertain applications not made at the 
earliest possible opportunity. But Rule 90 
applies only to irregularities or fraud in 
publishing or oondnoting a sale, nob to 
questions of saleability. The lower Courts 
^em to have employed language proper to 
O. 21, B. 68, which does provide that no 
investigation shall be made under that Rule 
where the Court considers that the claim 
or objection was designedly or unnecessarily 
delayed. It is pointed out for the appellant 
that the application here is not under this 

9. Berried in 1936) 98 A ] B Mag 198=166 1 0 
946=1 L B (1936) Nsg 80. 

8 . Batieb Chandra v. Niahl Chandra I>Dtka,(1920) 
7 A 1 B Cal 166=64 1 0 481=46 Cal 976. 


Order bub under Sec. 47 which says: "All 
questions arising between the parties bo the 
suit, etc., shall be determined”, and does 
not include any Proviso as in O. 21, R. 58. 

The question was considered by a Bench 
of the Allahabad High Court in an unrepor. 
ted judgment, PoJehar Singh v. Tula Ram* 
which does nob seem to have been brought 
to the notice of Bose J. In that case the 
judgment.debtor, although noticed, did not 
appear at all to object until after the sale 
was held when he put in separate applica¬ 
tions under O. 21, R. 90, and Sec. 47, the 
latter being on the same ground taken by 
the present judgment.debtor. The learned 
Judges discuss the case in 29 All 612® 
which held that a judgment-debtor who 
might have raised objections prior to sale 
but who refrained from doing so and might 
have appealed from the order for sale, had 
no right after the sale to prefer an objec- 
tion that the property sold was not legally 
saleable. That case was distinguished on 
the ground that it was one under the old 
Civil Procedure Code, and as it was gene, 
rally held that S. 284 of that Code ordering 
sale of a property was appealable whereas 
the corresponding provision, O. 21, R. 64 
of the present Code, is no longer appealable 
so that it could no longer be said that the 
debtor had a right of appeal of which he 
did not avail himself. The Judges went on 
to state that in their opinion the right to 
object to the sale of a non-saleable pro¬ 
perty arises after such a sale has taken 
place, and until confirmation of sale it is 
impossible to say that there has been by 
necessary implication any decision at any 
stage of the case that the property was 
saleable which would be conclusive as be¬ 
tween the parties and would operate as a 
bar against all objections. They further 
not6~~what I have already stated — that 
such an objection to saleability is nob under 
O. 21, R. 89 or R. 90, but is under Sec. 47 
of the Code, which prescribes no time limit 
for the raising of such objections. If the 
judgment.debtor was negligent at an earlier 
stage, this may affect the qaestion of costa 
but would not necessarily amount to an 
estoppel against him as there should be no 
estoppel against a statutory right. 

I feel myself pressed by this reasoning 
and think that the order of sale cannot 
operate as res jadicata. In fact, it does not 

4. Reported in (1936) 29 A 1 B All 1016=168 10 
909=1986 A L J 1187. 

6. Umed ▼. ?aB Bam, (1907) 99 AU 619. 
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amount to a final decision of a matter in 
issue between the parties because if it had 
done so it would have been open to appeal. 
If the Legislature had intended that no 
objection to the saleability of property 
could lie unless taken before the drawing 
up of the proclamation of sale, I think it 
would have said so in the Buies under 
O. 21. Beference has also been made to 30 
N L B 135.^ In that case it was held that 
an objection such as the present by a judg. 
ment.debtor is one under S. 47, and Art. 
166, Limitation Act, applies to it, and also 
that such an application by a judgment.deb. 
tor cannot be heard after the sale has been 

6 . Sobha v. Mb. Chhaganbai, (1934) 21 A 1 R 
Nag 82=148 I C 200=30 N L R 135. 


A. LB, 

held, and that it must be made before the 
sale. From this it follows at least that the 
Judge considered that an application before 
sale would be tenable. Following the view 
taken in A I B 1935 All 1016^ I hold that 
the objection though delayed was main, 
tainable and should not have been rejected 
without investigation. The order of the 
lower Court is set aside, and the case is 
sent back for determination of the objeo. 
tion on its merits. If it succeeds the sale of 
course will have to be set aside. As the 
objection was delayed I disallow costs con. 
cerning it to the judgment.debtor through- 
out. Costs will be borne as incurred. 

d.s./r.e. Appeal allowed. 


Maroti V. KisaNLAL (Gruer J.) 
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Abadi"Alienability—Presumption appli¬ 
cable in Ondh to lands of proprietor in 
Agricultural villages do not apply to rights 
of proprietors in towns—Proprietors occu- 
pying houses in towns have right of trans. 
fer— Person seeking to eject transferee 
from such proprietor must prove not only 
ownership but also custom or terms of 
grant making transfer invalid, entitling 
him to recover possession of site 251 
AdveFse PosaessiOD “• Possession should 
be overt—Person with due vigilance should 
be able to be aware of it—Mosque aban¬ 
doned for many years—Worshippers can- 
cot plead that they could not be aware of 
what was happening 238a 

^Appeal —Abatement—Order setting aside 
Bale held in execution of mortgage decree— 
Suit by mortgagee for declaration that 
order was void — Suit dismissed against 
mortgagor and puisne mortgagee of fraction 
of mortgaged property—During pendency 
of appeal puisne mortgagee dying-His 
legal representative not brought on record 
Kntire appeal does not abate 62a 

Arbitration—Award—Death of one party 
to reference whether revokes reference 
depends on intention of parties—Whole 
enquiry finished during lifetime of deceased 
party—Award delivered after death with, 
out bringing representative of deceased on 
record—Award is not invalid 125a 

Award—Substantial justice done 
Defect in procedure is no ground for setting 
it aside Failure of one of arbitrators to 
elgn does not render award invalid 1255 
Cattle Trespass Act (1 of 1871 ), St, HO 
and Complaint under 8. 22 filed with¬ 
in ten days from date of seizure to Pan. 
ohayat Court — Panofaayat Court being 
incompetent to entertain it, sending it to 
Bubdivisional Magistrate more than 10 
days after date of seizure—Complaint can- 
cot be said to be filed in proper Court 
within 10 day^ 

Charge—Equitable charge — Decree of 
settlement Court granting nankar rights in 
lien of zamindari rights—Nankar rights 
are under-proprietary rights and b equity 
oreate ohtfge on village— Charge not ex. 


Charge 

pressly mentioned in decree but entered 
regularly in khewats—It is good evidence 
that nankar constituted charge from first 
settlement 84a 

Charitable and Religious Trusts Aot ( 14 , 
of 1920), S. 3 —Order under 8. 3 is revi- 
sable 262 

Civil Procedure Code (5 of 1908), Ss. 9 
and 70 —Rules under S. 70—U. P. Manual 
of Revenue Department, Vol. 1, Rr. 998 and 
1011—Commissioner setting aside sale on 
grounds not provided for in R. 998—Civil 
Court has jurisdiction to entertain suit 
against such order 625 

^ S. 24 —Scope—Phrase “other proceed¬ 

ing" in S. 24 covers transfer of disposal of 
claim under U. P. Encumbered Estates 
Aot from Court of one Special Judge to 
another—Transfer in sub-cl. (iii) covers re. 
transfer of decided case from transferee 
Court 217 

5. 47 —Fraud—Whether Court sale is 
vitiated by fraud is question falling under 

188a 

- S. 62 —Income accruing to deceased 

judgment.debtor's property in hands of his 
heir can be taken in execution—Heir is 
personally liable to the extent of income 
appropriated by him : 17 OC 207—AIR 
1914 Oudh 233=26 I C 384, OVER. 
RULED 46 

«S5. 63 and 73 —Court of inferior grade 
should send sale proceeds to superior Court 
Transfer of decree to Court realizing as. 
sets is not condition precedent to applica¬ 
tion under 8. 63 125 

- S. 73 (2)—B. 73 { 2 ) does not apply 

where one deoree.holder does not deny 
right of another to receive rateable assets 

12a 

- S, 100 “ Question of fact—High Court 

has no jarisdiotion to reverse lower Appel, 
late Court’s finding on question of owner- 
ship of property 186a 

- 8. /09—Order dismissmg appeal as 

premature is no final order 107tf 

' ■ iS. 116 —Amendment of decree to make 

it conform with judgment can be allowed 
—Decree based on oompromUe going be. 


8 
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Civil P. C. 

yond its terms—Provisions beyond terms 
of compromise should be deleted 107a 

- S. 144 —‘Parties’ in S. 144 include 

representatives — Representative includes 
representative.in-interest 169a 

- S. 144 —Duty of Court to restore par. 

ties to their former position is inherent in 
general jurisdiction of Court to act rightly 
and fairly 1695 

S, i52“"FuIl pleader’s fee awarded 
against an admitting defendant contrary to 
rules Judgment and decree can be 
amended under S. 152 7a 

* O. 6, R. 20 —Substituted service 

IS not necessarily due service—Its adequacy 
can be contested by party concerned 11a 

- 0. 7. R. 10 n;—The provisions of 

E. 10 (1) of O. 7 are sufficiently wide to 
cover a case in which by operation of legis. 
lation the situation arises, even after a suit 
has been instituted, that it should have 
been instituted in another Court 2245 

~ 0‘ 9, R. 13 —Decree ex parte against 

one defendant and on contest against 
others Such defendant not made party to 
appeal by rest—Appeal dismissed — Ex 
parte decree is not merged in appellate 
decree—Application to set it aside is main- 
tainable 115 

0. -2U. R. 4 (l) —Judgment of Small 
Cause Court Judge though short must be 
intelligible—Order not showing what the 
suit or defence was held no judgment: 225 
' -SI* Er. 2, 16, S. 11 —Sale of decree 
lio R Substitution of his name under 
O. 21, R, 16—In execution by R objection 
by judgment^debtor that R was boDamidar 
of one judgment-debtor—O. 21, E. 2 held 
had no application — Judgment-debtor 
objector^ not aware of benami nature of 
transaction at time of substitution—Rule 
of res judicata held did not apply 106 

0. 21, R. JP~R, 19 does not cover 
case in which creditors of one of the parties 
are also concerned 169d 

0 . 21, R. 34 —Applicability—Absolute 
divorce decree ordering payment of amount 
by husband to wife and also directing him 
to execute proper instrument to secure that 
payment-O. 21, R, 34 applies to such 
case 48a 

0, R. 63 —Snifc under—Whether 
excludes operation of Sec. 63, T, P, Act 
(Quare) 33a 

~ 0. 22, R. 4 —Application to bring on 

record legal representative of deceased de¬ 
fendant within three months is not necessary 


Civil P. C. 

when he is already on record—It is enough 
if plaintiff states the fact and gets it recor. 
ded before suit is decreed 259* 

0, 33, R, 6 Court cannot rely 
on evidence other than that of applicant 
for decision of question under Rule 5 (d)— 
Lower Court availing itself of statement of 
defendant Material on record other than 
defendants statement justifying Court’s- 
conclusion Irregularity of lower Court not 
suflScient ground for setting aside order 

1465 

0. 33, Rr. 7 (3), 8, S. 116 —Application 
to sue in forma pauperis granted—Eevisioa 
lies from such order 146a 

0. 34, R, 1 — Suit by prior mortgagee 
Subsequent mortgagee impleaded aa 
party along with mortgagor—Suit decreed 
against mortgagor but dismissed against 
subsequent mortgagee—Suit by subsequent- 
mortgagee on his mortgage—Prior mort¬ 
gagee is necessary party as person interested- 
in redemption of suit property—Applioa- 
tion to be made party by prior mortgagee- 
dismissed—Revision is competent 19* 

0, 39, R. 7 —R, 7 has no application 
where subject-matter is debt 875- 

0. 39, R, 7 (a) —Order staying sale 
of property in execution is not for its pre- 
servation 870 -^ 

—^ O. 41, R. 27 —Issue of commission by 
trial Court—Party failing to avail himself 
of it—Appellate Court has no jurisdictioD. 
in appeal by such party to issue commission- 
and admit additional evidence 135 

■ 0. 46, R. 16 —Party awarded costs of 

appeal to Privy Council praying High 
Court for preparation of memo of costs— 
Prayer includes prayer for transmission— 
Court need not give farther directions for 
execution of decree 259 

- Soh. 2, Rara. J — Party remaining. 

ex parte at trial not joining reference to 
arbitration made by remaining parties^ 
Award is invalid and decree thereon is 
appealable 154 

Contract — Repudiation — Object of con¬ 
tract illegal — Whole contract becomea 
illegal—Parties to such contract are prima. 
facie in pari delicto—Money paid under 
such contract oanno!; be recovered back 
unless contract remains executory or unlesa 
party proves that he is not in pari delicto 

2 ^ 

*Court-fee8 — Proper court-fee payable, 
should be determined on substance of ola^ 
gathered from plaint an(3 not merely on 
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Court-fees 

language : 1936 OWN 622=A 7 R 1936 
Oudh 817=162 1 C 760, OVERRULED 

(FB) la 

♦Court-fees Act (7 of 1870), S. 7 (iv) 
(c) and Sch. 2, Art. 17 Question 

whether decree sought by plaintiff is mere 
declaratory decree ■without consequential 
relief depends not on whether or not he 
was party to decree—Elaintiff not party to 
decree seeking declaration that he is not 
bound by that decree—Prayer comes under 
S. 7 (iv) (o) (FB) 201 

(^) Sch. 2, Art. 17 
(Hi) —Decree in partition suit—Suit by 
one party for declaration that decree is 
collusive, illegal and void—Consequential 
relief should be deemed to be implied in 
prayer for declaration—Plaint should bear 
ad valorem court.fee under 8. 7 (iv) (c) 

8. 7 (v) (dj, Oudh Civil Rules^ Rr. 
1 (d) and 4 Suit by tenant for possession 
from trespasser 139 

S. 7 (v) (d) and (e) —Suit by under, 
proprietor for possession of land with 
building and guava grove thereon—Build, 
ing substantial structure and trees not self, 
grown but planted — Separate court.fee 
should be paid on market value of building 
and trees 40a 

~ Sch. 2, Art. 17 (vi) —Suit for removal 
of existing mutawalli and for appointment 
of another falls under Art. 17 (vi) 20 

Criminal Procedure Code (6 of 1898), 

8s. 46 and 57—“Proclaimed offender”— 
Person in respect of whom proclamation is 
made under 8. 87 is proclaimed offender— 
Persons aware of his presence but failing 
to give information to police are liable 
under 8.176,1. P. 0. 80 

nr « ^^f~Conviotion under 8 b. 149 and 
826, Penal Code—Order under 8. 106 not 
valid Conviction under Be. 323 and 147 
Penal Code—Order under 8. 106 is valid 

^ ^ 96fl 

^ 8. 120 Appeal against order requir. 

mg seourity — Time runs from date of 
appellate order 2966 

Ss.236 and 237 Conviction under 
6* 462| I* P, 0«i of AOOQsod ohftrgod nodor 
8. 828, X. P. 0., 18 not illegal provided it 
does not cause injustice to accused 263a 

— 8. 53®—Quarrel between three accus. 
ed on one side and one O on other side— O 
beaten, and while going to thana for re- 
li^iog, her buffalo forcibly taken by three 
aboused and another to cattle pound—Joint 


Criminal P. C. 

trial by joining charges under 8 323 
Penal Code, and S. 22, Cattle Trespass Act,’ 
in one trial held not illegal 216 

S. 260 Order for compensation 
passed without recording reasons for pass, 
ing it is illegal 99 

; 8. 360 (1), Prorn^o—Magistrate decid¬ 

ing under S. 350 (l) to recommence trial 
^ Accused has no right to demand that 
trial shall not be recommenced 218 

S. 360 (l) (a) — Contravention of 
provisions of S. 350 (l) (a) when vitiates 
trial stated Prosecution offering witness 
for cross-examination without examining in 
chief—Conviction not based on hie evidence 
—Defect held did not vitiate trial 212^> 

Ss. 439, 349 Fact that accused 
charged under S. 380, Penal Code, had six 
previous convictions not brought to notice 
of Second Class Magistrate trying case — 
Accused, in consequence, not charged under 
8. 75, Penal Code, and case not sent up to 
Magistrate with higher powers under S. 349 
High Court is entitled under S. 439 (1) 
to reverse finding and sentence and direct 

retrial 261 

* S. 500 — Accused handed over to 
Mahila Ashram on bail bond being fur¬ 
nished — Accused is not ’released’ and surety 
is not responsible under bond 81 

~~~~Ss. 629 and 630 — Do not apply to 

village pancbayat 1836 

- 8. Failure to make memoran. 

dum of local inspection does not vitiate 
trial 182 

-S. 662, sub.ss. ( 1 ) and —Scope 

explained — Section applies to offences 
punishable only with fine 233 

^Criminal Trial—Cross-cases — Court at 
request of accused allowing evidence of 
prosecution witnesses in cross.case to be 
utilized as defence evidence in another case 
— No prejudice to accused — Procedure is 
irregular but irregularity is curable under 
8. 537, Criminal P. C, 253^ 

-De novo — Effect — After framing 

oharge case transferred to another Magis¬ 
trate — Accused asking for new trial — 
Magistrate framing new charge — No ir¬ 
regularity—Trial held not vitiated 247 

■ De novo—Trial in second Court fron> 
very beginning — Aooused cannot compel 
prosecution to produce witness 00 whom 
they do not rely — Court will consider effect 
if such witness has been previously eza- 
mined in first Court 212a 
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Criminal Trial 

-Evidence —Cross.cases—Evidence for 

prosecution in one case cannob be used as 
defence evidence in other case and vice 
versa 249 

-Evidence—Witnesses not independent 

and nob named in hrst information report 
—Their evidence, if corroborated, should 
be believed 88a 

-Removing of excrescences or ornamen¬ 
tation by Court from complainant’s story 
does not amount to setting up of new case 

2536 

-Security bond — Forfeiture of — Ac¬ 
cused bound over to keep peace committing 
offence under S. 323, Penal Code — Bond 
held could be forfeited I9da 

-Security bond — Liability of surety is 

similar bo civil liability 195c 

—Security bond—Forfeiture of—Princi¬ 
pal or any surety is liable only to the extent 
of bond and not more 195d 

-Security bond—Forfeiture—Liability 

of surety — Accused bound over to keep 
peace committing offence under Sec. 323, 
Penal Code —Surety not being able to pre. 
vent such offence—Entire bond should not 
be forfeited 195c 

-Trial of several accused—One of them 

given benefit of doubt and acquitted—This 
cannob upset conviction of other accused 

253a 

Custom— Proof of—Custom in derogation 
of law — It should be established by clear 
and unambiguous evidence and should be 
construed strictly (FB) 140c 

Decree—Variation of—Compromise decree 
*— Preliminary decree on compromise—No 
mention of mesne profits —Subsequent ap¬ 
plication for mesne profits by parties— 
Appointment of Commissioner to determine 
mesne profits held proper — Successor of 
Judge who passed above order held not 
entitled to go behind it—Provision for pay. 
ment of mesne profits held matter relating 
to suit 103a 

Deed—Validity — Onus — Document exe¬ 
cuted by illiterate woman conducting her 
own business—Woman admitting execution 
but alleging it to be through misrepresenta¬ 
tion— Burden is on her to prove it 152 

-Construction — Each case must be 

determined on its own circumstances — 
Language of one document is not much use- 
ful in construing another (FB) 140a 

-Construction—Same word in onedoeu- 

ment may be interpreted in different sense 
on good reasons (FB) 1406 


and 4 —Order once made under Para. 4 — 
Fresh application for change of that order 
—Payment can bo ordered under Para. 3 

171a 

*- S. 37, Para. 3 — Payment of gross 

sum towards alimony—Such sum enures to 
wife absolutely 1716 

Easement — Right to bury — Graveyard 
existing from time immemorial or for 
a long time — There is presumption of 
lost grant — Land used as graveyard for 
more than 30 years and for no other pur. 
pose—Such plot of land is graveyard even 
though it is not entered as graveyard in 
village papers 77 

Evidence Act (1 of 1872), Ss. 11 (l), 21 
and 32 (7) —Genuineness of gift, a fact in 
issue—Statements by deceased donor in 
certain deeds that gift is fictitious—State, 
ments are admissible under 8. 32 (7) and 
are relevant under S. 11 (l) — S. 21, Ex- 
oeptions 2 and 3, apply to such statements 

266 

- S. 76 —OflBcer not proved to beautho. 

rized to use seal—Absence of seal in copy 
docs not make it uncertified if other for¬ 
malities are duly carried out 69a 

- S. 115 —Wrong belief on point of law 

cannot act as estoppel — Member entitled 
to one-fourth share under Hindu law re- 
cognized as entitled to one. half — Member 
so recognizing is not estopped from claim, 
ing bis legal share 1106 

Execution — Decree binding — Executing 
Court can question validity of decree if 
Court passing it has no inherent jurisdic¬ 
tion to pass it — Court has no jurisdiction 
to pass decree against person who is no 
party to proceeding before Court 213 

-Partition suit — Preliminary decree 

giving widow maintenance — Subsequent 
compromise between parties that widow to 
receive maintenance from certain date— 
Widow though no party to such compro¬ 
mise held could execute compromise decree 

1036 

-Stay of—Application for stay of exe¬ 
cution proceedings in Court situated in ft 
different province by party residing outside 
jurisdiction—Stay is not justified 87c 
Execution Sale — Rights of auction-pnr. 
chaser—Auction-purohaser cannot assume 
position of bona fide transferee without 
notice 

Family Arrangement—One party admit¬ 
tedly sole owner of property — There can 
be no family settlement about it between 
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Family Arrangement 
him and other parties—BeHoquishmeot of 
property by suoh party in favour of others 
—Belinquishment amounts to transfer by 
gift and must be registered 97 

Gift —Validity of—Deed of gift by taluk, 
dar of his whole estate in favour of minor 
son—Mere faot that estate is heavily in¬ 
debted and that donor wants to put it 
under superintendence of. Court of Wards 
cannot make it fictitious 26a 

Grant — Grant by Government of certain 
buildings in favour of taluqdars—Grant 
being general and made before Oudh 
Estates Act came into force—Grant prohi. 
biting transfer to anyone not taluqdar or 
his heir—Meaning of words taluqdar and 
transfer explained 175a 

- . . Crown grant subject to condition pro- 

hibiting transfer by grantee and providing 
for resumption of grant in case of transfer 
—Transfer in contravention of term of 
grant — Government alone is entitled to 
8ue~S. 3, Crown Grants Act makes no 
difference 1755 

Guardian and Ward — Decree against 
ward on admission by guardian —* Admis¬ 
sion adverse to ward—Decree is not bind¬ 
ing on ward 65c 

Hindu Lav —Family settlement — Com¬ 
promise for beneht of all and to avoid liti. 
gatioo — Compromise held binding on all 
parties and did not offend against S. 6 (a), 
T. P. Act 190 

-Family arrangement — Family not 

ioint~‘One of brothers cannot enter into 
family arrangement binding on others 

110a 

■ "Widow “ Belinquishment of claim to 
property in possession of widow, by only 
some reversioners is void under 8. 6, T. P. 
Act Beversioners are not estopped from 
claiming property on her death by chal. 
lenging alienation made by her 94 

Widow-Nature of property—Execu¬ 
tion against—Limited interest for lifetime 
and unlimited interest representing whole 
estate ^ Both are attachable — Property 
purohased in execution of personal decree 
against widow—Death of widow—Vendee’s 
interest ceases automatically — No rever. 
sioner’s suit to set aside sale is necessary 
—Attaching creditor can bring suit under 
O. 21, B. 63. Civil P. C. 86 

—^Mdow—Adverse possession against a 
Hindu female heir will not be effective 
against and binding on the reversioners 

26 A 
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Interest—Bate — Larger the amount, les¬ 
ser should be the rate 156o 

^Jurisdiction — Appeal — Property in L 
and C —Suit filed in Court at L —Suit dis. 
missed — Appeal in Court at L so far as 
property in C was concerned — Appellate 
Court at L held bad jurisdiction 65cf 
Landlord and Tenant—Grove—Sale by 
grove.holder though prohibited — Sale 
amounts to abandonment—Taluqdar is en¬ 
titled to possession of grove 915 

-Grove—Grove originally consisting of 

31 trees reduced to 5 scattered trees— 
Grove held lost its character—Trees plant, 
ed subsequently did not matter 91c 

Limitation Act (9 of 1908), S. 14—Case 
of gross negligence of counsel — Benefit of 
S. 14 cannot be given 112a 

- S, 14 — Whether proceeding has been 

prosecuted in good faith is question of fact 
(Obiter) 100a 

-5. 14 —Discretion exercised not im- 

properly under S. 14 by lower Court should 
not be interfered with 1005 

- Art. 75 —Waiver—Bond payable in 

instalments making whole amount due on 
default of one instalment — First two 
instalments paid by obligor—Obligee bring, 
ing suit to recover instalments basing bis 
claim on default of fourth and fifth instal- 
ments—Held there was waiver 42 

- Art. 142 —Suit for possession of strip 

of waste land lying on boundary of plain- 
tiff’s village, on ground that it formed part 
of village—Plaintiff’s title to land estab. 
lished — Possession within twelve years 
before suit held should be presumed: 2145 

- Art. 182 —Art. 181 does nob apply to 

application for prelimioary decree in parti, 
tion suit being made final 229 

* - Art. 181 — Preliminary decree on 

basis of compromise—Amount payable in 
instalments—On default of any one instal- 
meat, whole unpaid amount becoming 
payable and decree-bolder entitled to 
obtain final decree — Decree-bolder held 
entitled to apply for final decree on any 
default and not necessarily on the first 
default 1125 

*Mahomedan* Law — Bequest of life, 
estate or of usufruct of property for limi¬ 
ted period is valid 51® 

-Gift—Gift of usufruct of property for 

lifetime of donee is valid as areeab 61o 

-Life Estate —Validity — Life.estabo 

can be validly created under Mahomedan 
law when such estate is immediately 
followed by absolute estate 69^ 
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Uahomedan Law 

-■ Mosque—Mere appearance of building 

as mosque is not enough to make it public 
mosque—Dedication or permission or user 
as such is essential 2386 

— Mosque—Mosque dedicated cannot be 
undedicated 238c 

-Mosque — Mosque can be private 

2384 

*-Succession—Hanafi law—Impartible 

estate — Mother as sharer takes whole 
estate to exclusion of collaterals 69c 

-Waqf — Prohts to go to holy places 

and poor in absence of persons entitled to 
same—No valid waqf 69g 

-Will — Construction — Legatee given 

life.estate without power of alienation— 
Mere use of word 'malik’ does not indi- 
cate absolute proprietorship 516 

*Minor — Suit against — Fraud — Attain, 
ment of majority during suit or execution 
proceedings — Minor must notify that to 
Court — Plaintiff or decree-holder not 
bound to do so—Failure on their part does 
not constitute fraud 1886 

-Contract by — Contract entered into 

during minority cannot be ratified on 
attaining majority—Old contract is not 
good consideration for new contract—Suit 
on new contract—No presumption of con¬ 
sideration arises under S. 118, Negotiable 
Instruments Act ““Nor can compensation 
be allowed 14 

^Mortga^e — Usufructuary —Diminution 
of security — Suit on mortgage — Only 
money decree can be obtained 2106 

-Subrogation — Mortgagee taking an¬ 
other mortgage in lieu of prior mortgage— 
He is entitled to use his prior mortgage as 
shield against claim for priority by inter¬ 
mediate mortgagee —Principle of subroga- 
tion applies 90 

“"“Redemption — Suit for — Mortgagor 
must prove existence of mortgage on which 
he bases his claim — On failure to prove 
specific mortgage, be cannot set up differ- 
ent mortgage and claim decree upon it: 16 
Oudh Chief Court Rules (CiYil Rules), 
Ch, 7, B. 289, Para. 6 —Para. 6 covers 
case of contesting defendants 76 

Oudh Civil Rules, R. 269-A —Glauses (d) 
and (e) can be applied together 406 

- B. 269.A, CL (d) — Suit for under¬ 
proprietary rights in land—‘Rental value’ 
is rent at which land has been actually let 
out to under.proprietor 40c 

Oudh Courts Act (4 of 1925), S. 12 (2) 
—S. 4 of Limitation Act applies to appli- 
cation under S. 12 (2) 1866 


Oudh Estates Act (1 of 1869),, S. 3— 
Taiukdar or grantee cannot change pres, 
cribed line of succession—Widow of taluk- 
dar relinquishing her rights to taluk in 
favour of person so as to make him fresh 
stock of descent—Relinquishment is invalid 

260 

S, 8, List 2 —Holders of primogeni. 
ture sanad included in List 2—Effect: 694 

^-5. 11, Para. 1 —Widow of a taiukdar 

is not empowered to transfer the estate 

26/ 

i7—Gift—Validity of—Both con- 
ditions mentioned in S. 17 are essential 
for validity — Acceptance of gift by donee 
is not necessary 26c 

- S. Interpretation— The ex. 

pression “ordinary law” includes custom 
and the terms of the talukdar’s sanad: 26c 

Oudh Laws Actf 18 of 1876), Ss. 10 and 
11 — Pre-emption of part of property by 
paying part of 'price aforesaid’ is not al¬ 
lowed 37 

Oudh Rent Act (22 of 1886), Sec. 19.4— 
Slump in prices cannot be said to be agri¬ 
cultural calamity — Government notifica¬ 
tion granting remission on account of slump 
in prices is without legal basis and tenant 
is not entitled to such remission on basis 
of such notification 232 

-S. 19-4—Oudh Government Revenue 

(B) Department Resolution No. 4308/1. B., 
dated 2rith October 1932, Cl. 9 (f)—Cl. 9 (f) 
does not apply to ex.proprietary tenants 
whose rent is fixed by Court 204a 

- S. 19.A —Oudh Government Revenue 

(B) Department Resolution No. 4308/1. B., 
dated 28bh October 1932, 01. 9 (f)—Mort¬ 
gage by proprietor of bis share—Share sold 
and purchased by mortgagee in 1931—' 
Proprietor held became ex.proprietary ten. 
ant on that date and was entitled to remis¬ 
sion prescribed by Resolution—Mortgagee's 
taking possession in 1341.F of share pur¬ 
chased held of no consequence 2046 

- S. 108 (15) — Cosharer making usu¬ 
fructuary mortgage of specific plots — Oo- 
sbarer and mortgagee should be regarded 
single unit in suit for profits—Court should 
see if both together get more profits than 
entitled to—If so, suit for profits by sharer 
getting less profits may be decreed against 
them 327 

- Ss. 108 (16), 132, 199—Suit for com¬ 
pensation for revenue paid by the 
bardar on account of joint lambardar falw 
under S. 108, Cl. (16) and is not governed 
by S. 132 but by S. 129 2 faU 
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Oadh Bent Aot 

-S. 127 — Suit for arrears of rent and 

for ejectment of persons in possession— 
Persons in possession failing to prove to be 
heirs of deceased occupancy tenant—Legal 
heir found to be some one else — Suit is 
maintainable 98 

Penal Code ('45 of 1860), Ss. 3i, 111, 325, 
109 — Common intention referred to in 
8. 34 is intention to commit crime actually 
committed •— Deceased dying as result of 
lathi blow given by only one of three ac¬ 
cused — Common intention of all accused 
appearing only to give deceased beating 
with lathis — Accused other than accused 
actually hitting deceased, held were cot 
guilty of murder under S. 3 4 but were guilty 
under S. 325 read with 8. 109 2566 

S. 300 — Person hitting another on 
head with lathi with such force as to frac- 
ture skull is guilty of murder 256ci 

"■ ' Ss. 300 and 304 — Person inflicting 
incised wounds with edge of spear on head of 
deceased can be shown to have knowledge 
that such wounds were likely to cause 
death 886 

Ss. 323, 326, 147 —S. 147 makes sub¬ 
stantive offence— Charge under three sec¬ 
tions simultaneously is possible 956 

S. 442 ~~ Building — The erection of 
an awning does not constitute the structure 
a building 2636 

PoBseBflion—Suit for— Plaintiffs’ claim to 
extent of 13 annas odd established, though 
possession of whole property obtained and 
exercised after purchase — Defendant on. 
able to prove any title — No partition of 
property—Plaintiff held should continue in 
possession of whole property till partition 
was sought by person having title to two 
annas odd share 1196 

PromiBBOPy Note-Suit on-Creditor tak. 
ing new promissory note at increased rate 
of interest to give time to debtor—Old 
debt cannot be said to be paid off by ac. 
oeptanoe of new bill 2086 

*-Joint promiBeee—Suit by one—Other 

promisee joined after period of limitation— 
Suit is time-barred gX 

Provident Fanda Aot (19 of 1926), S. 3 
(l) — Words "inoorred by subscriber” 
imply iuourring of debt by subscriber 
voluntarily—Wife obtaining divorce decree 
for payment of certain amount and for exe- 
-outioD of document by him to secure that 
payment—On husband’s failure wife pray, 
ing for special power of attorney, authorizing 
Iwr to withdraw amount in credit to bus- 




Provident Funds Act 

band in Eailway Provident Fund— Execu- 
tion of such document does not contravene 
S. 3 (1) 48J 

*Provincial Insolvency Act (5 ofl920), 

Ss. 14 and 16 — Application by ere. 
ditors for withdrawal — Order ‘file’ made 
upon it does not mean allowed to withdraw 

— Other creditors can apply for aubstitu. 

tion (FB) 206a 

S. 16 —Express order of substitution 
is not necessary (FB) 2066 

— S. 16 —Creditor substituted in place 

of original creditor can be substituted by 
another creditor (FB) 206c 

- S. J5—Petitioning creditor arriving at 

some arrangement with debtor and declin¬ 
ing to prosecute application—S. 16 applies 

— Order of substitution should be made 

1016 

Ss. 43 and 27 —Expiry of time for 
discharge— Annulment does not automati. 
eally take place — Court can extend time 
for discharge before order of annulment is 
passed \ 40W N 993=A I R 1927 Oudh 
606=105 J C 912 and 5 O W N 686= 
AIR 1928 Oudh 376=111 I C 903, 
OVERRULED (FB) 122 

“—5. 76 (3) — Admission of appeal is 
tantamount to grant of leave under S. 75 
(3) — Absence of leave is no bar provided 
there is substantial question for considera. 
tion lOla 

*- S. 78 — Admission of debt by insol- 

vent in his petition for adjudication is not 
sufficient proof of debt and cannot save 
limitation 8 

Registration Act (16 of 1908), Ss. 17, 49 

— Declare' in 8. 17 implies definite change 
of legal relation to property by expression 
of will—Sale of land—Acknowledgment by 
executant subsequently that he purchased 
it benami and real purchaser is in posses, 
sion does not create title and so is admis- 
eible in evidence though not registered 

119a 

Res Jodioata— Suit by proprietor under 
8. 127, Oudh Eeot Act, against A — Suit 
dismissed on technical ground that plaintiff 
not being sole proprietor could not sue 
alone — Subsequent suit for arrears of rent 
against A treating him as statntory tenant 
—Decision in former suit is not res judicata 
in subsequent suit 54 

-Adverse finding against party in previ. 

008 suit — But decree wholly in bis favour 

— Finding is not res judicata against him 

in subsequent suit 18 
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Second Appeal—Question of fact and law 

— Whether particular mosque is public or 

private is question of law 238a 

-Findings of fact—High Court in second 

appeal has no jurisdiction to interfere with 
findings of fact 214a 

^Specific Relief Act (l of 1877), S. 42 

— Judgment-debtors transferring certain 

share in property to which they were 
entitled to wife of one of them — Suit by 
decree-holder for declaration that share 
transferred belonged to judgment-debtors 
and was attachable in execution of bis 
decree — Declaration falls under S. 42 and 
can be granted 1656 

Stamp Act (2 of 1899), S, 60 (l) — Suit 
on agreement—Report that agreement was 
insufficiently stamped — Suit decreed in 
oversight of report — Another report — 
Court ordering document to be impounded 
and sent to Collector for necessary action 
—Collector certifying document to be pro¬ 
perly stamped — Court thinking this to be 
incorrect making reference under S. 60 (l) 
—Reference held incompetent (SB) 226 

Sugarcane Act (16 of 1934), S. 7, Rules 
under —U.^ P. Sugarcane Rules, R. 13 (l) (i) 
—Words to make available at purchasing 
centre"—Meaning explained 56 

Transfer of Property Act (4 of 1882), 
S. 6 — Transfer — Purchase in execution 
sale is not transfer 84d 

-S. 11 —Sale of property for cash consi- 

deration — Stipulation in sale deed for pay¬ 
ment of rent to vendor — Such stipulation 
is illegal and without consideration—Deed 
cannot be construed as perpetual lease 17 

- S. 63 — Gift by judgment, debtor after 

decree-holders have obtained decree—Rea¬ 
sons for gift inconsistent and inadequate — 
Presumption is that gift is with intent to 
defeat creditors — S. 63 applies even if 
judgment, debtor had other property to 
meet decree 230 

- S, 63 —Transfer—Two debtors allow. 

ing wife of one of them to apply for muta¬ 
tion on false allegation of oral gift of their 
property and to allege possession under it— 
They themselves acquiescing in such muta¬ 
tion—Such act amounts to transfer 165a 
- S. 63 —Relinquishment by one co-par¬ 
cener in favour of another is not transfer" 
under S. 53 65a 

-S. 63 — Son profligate — Transfer to 

grandson to save property is not fraudulent 

656 

-- S. 63 — Mahomedan giving his pro¬ 
perty to wife in lieu of dower — Transfer 


T. P. Act 

does not come under S. 53 being only a case 
of preference of particular creditor — 
Dower not ascertained—Position of wife as 
creditor is not changed 44 

* - S. 63 —Representative suit—Suit not 

brought in representative character — No 
objection taken — Objection to form of suit 
cannot be taken in appeal 336 

S. 68 (c) — Transaction whether 
mortgage by conditional sale or sale with 
condition of repurchase — Test — Deed of 
ostensible sale containing condition for 
retransfer — Absence of bargaining as to 
price — Deed quickly followed by another 
which was mortgage by conditional sale — 
Former deed held mortgage by conditional 
sale and not sale with condition of repur. 
chase 57 

* S. 68 (1) (c) — Diminution of secu- 

rity and not its insufficiency should be 
considered — Fall in letting value of secu. 
rity is diminution—Diminution amounts to 
deprivation 210a 

* - S, 92 (as amended in 1929) —S. 92 

is retrospective, except in regard to acts 
done before let April 1930 in. any proceed¬ 
ing pending in any Court on that date ^Pcr 
Full Bench) (FB) 127a 

S. 92 —Sale of part of mortgaged pro¬ 
perty to satisfy mortgage decree —' Part of 
consideration left with vendee for payment 
to mortgagee—No evidence regarding pay¬ 
ment of money due under mortgage—Right 
of vendee to be subrogated—Question does 
not arise 22 

- S, 92, Para. 1 (as amended in 1929} 

— Certain co-sharers mortgaging property 
and sailing portion of it to df — M out of 
sale consideration left with him redeeming 
mortgage — Suit by transferees of other 
CO. sharers for redemption of their respec¬ 
tive shares—Case held fell within Para. 1, 
S. 92 — Suit for redemption held gov¬ 
erned by Art, 148, Dim. Act (Per Division 
Bench) (FB) 1276 

- S. 100 — Taluqdari estate subject to 

charge of nankar and entered as such m 
khewats and wajib-ul-arz, sold in execution 
—Decree.holder himself auction-purchaser 
—Auction-purchaser must be presumed to 
have constructive notice of charge 
is binding on him 

- S. 122 — Validity of acceptance 

Donee’s legal disability to accept gift w 
can be accepted by competent agent on 
behalf — Acceptance is presum^ 
don66’8 possesaioQ ” Mnfcakion of 
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T. P. Act 

donee’s name by his donor father as his 
guardian is sufficient acceptance on his 
behalf 26(2 

United ProYlnces Agriculturists’ Relief 
Act of 1934), S. 2 (2) —Mubwalli can 
be agriculturist — Waqf made before or 
after borrowing is immaterial 184(1 

-S. 2 (2), Provisos 1 and 2 — Persons 

in Proviso 1 are subject to rule in Proviso 2 
fPer Full Bench) (FB) 234c 

— -jS. 2(2), Provisos 1 and 2 — Income- 
tax paid by a person not exceeding local 
rate payable by him — Proviso 2 does not 
prevent bis being classed as agriculturist 

208a 

- S. 2 (2), Proviso 2 — Second Proviso 

cannot be interpreted as laying down gene, 
ral rule that no person shall be deemed to 
be agriculturist if he is assessed to any 
income tax (Per Division Bench) 

(PB) 234a 

- S. 2 ( 2 ), Proviso 2 —Local rate refer¬ 
red to in proviso 2 is not the same thing as 
cesses fPer Division Bench) (FB) 2342) 

- Ss. 2 (8), 30 — Mortgagee executing 

lease in favour of mortgagor—Bent reserv. 
ed is interest and can be dealt with under 
S. 30 156(2 

-Ss. 6, 30 — Act does not authorize 

Court to reduce costs allowed under ori- 
ginal decree 1845 

- S. 6 — Order under S. 6, if passed be- 

yond jurisdiction is revisable 1076 

^-Ss. 5, 30—B. 5 applies to decrees direct¬ 

ing payment of money — Decree based on 
compromise containing no provision for 
payment of interest providing satisfaction 
of decree by judgment-debtor executing 
sale of part of mortgaged property — Ss. 5 
and 30 do not apply 107c 

S' 5 In certain oases the Court has 
discretion not to apply the provisions of 

B- 6 107(2 

..^ B' 7 applies to suits instituted 

before Act came into force 224a 

“ ' Ss. so, 4 and Sch. 3~Puture interest 
on decree passed before Act is governed by 
S. 30 and Sob. 3 and not by B. 4 184c 

- S. 30 ( 1 ) — 8. 30 covers case of old 

debt renewed subsequently 208c 

- S. 33 — Bub.s. (2) should be read with 

Bub-s. (1)—S. 33 applies to mortgages:166a 

- S. 33 — Suit filed purely for accounts 

by mortgagor under S. S3 — Mortgagee not 
exercising his right under S. 38 (2) — All 
points in defence decided against him 
Mortgagee is not entitled to costs I56s 


United Provinces Encumbered Estates 
Act (26 of 1934), S. 7 — Deoree.holder in 
execution of decree for sale putting up pro. 
perty to sale and purchasing it himself — 
Application by judgment-debtor under 
0.21, R. 90, Civil P. C., dismissed and sale 
confirmed — In meantime appeal by judg. 
ment.debtor against dismissal of application 
under O. 21, E. 90— Order confirming sale 
stayed and parties entering into compro. 
mise providing that amount would be paid- 
within certain period failing which sale 
would be confirmed — Default in payment 
but decree-bolder taking no steps to get 
sale confirmed — Order of Collector under 
S. 6, D. P. Encumbered Estates Act—Debt 
held not extinguished at the time of Collec¬ 
tor’s order and subsequent delivery of pos. 
session to decree-holder held void 221a 

- S. 7 — Word ‘debt’ does not connote 

contract—Debt includes coats payable and’ 
mesne profits awarded after determination 
of their amount 169c 

- S. 7 ( 1 ) (a) —Processes issued in con. 

traventioD of Sec. 7 (l)(a} can be set aside 
under S. 151, Civil P. C. 2216 

- S. 7(1) (a) — Suit for declaration of 

ownership of certain property or for decla. 
ration that certain document is not binding 
—Suit held not in respect of public or pri. 
vate debt 192 

- S. 14 (7) —"Money decree shall be 

passed in respect of amount found due" — 
Such order is decree and not merely order 

86' 

- S. 45 ( 2 ) —Application under S. 4 — 

Applicant making default in paying charges 
for issue of notice under 8. 11 —Special 
Judge dismissing application and further 
refusing to restore it — Appeal lies to Dis- 
triob Judge under B. 45 (2) — Revision un¬ 
der S. 115, Civil P. C., does not lie 162 
United Provinoes Land Revenue Act (3 
of 1901), S. 138 — Suit for rent against 
under-proprietors jointly — Liability ori- 
ginally joint but rent recorded separately 

at last settlement — Suit is not bad in law 

83 


Jnited Provinces Municipalites Act (2 of 
916), Ss. 186 and 307—Conviction under 
“Order for demolition of new construction 
teld without jurisdiction 199c 

Ss. 186 and 178 — Order on notice 


nder 8.178 is not necessary before notice 
nder 8. 186 

•S. 302 — Reasonable time— Three days 


ime for demolition of a wall specified in a 
otice under S. 186 was held to be not a 
sasonable time 1996 
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United Proyinces Temporary Regulation 
of Execution Act (24; of 1934!), S. 7 —Period 
of 30 days is to be reckoned from date of 
order and not from date of application — 
Under Sac. 148, Civil P. C., and under its 
inherent power. Court can enlarge period 
fixed by it but not exceeding 30 days 50 

Usurious Loans Act (10 of 1018), S, 3 ias 
amended by U. P. Act 23 of 1034) —Cases 
arising after passing of Local Amendments 
— Excessiveness or otherwise should be 
decided on principles contained in Local 
Amendment 1565 

Wajib-ul arz—Construction—Clause that 
'Lawalad widow shall not be entitled to 
inherit’ — Lawalad held meant childless 
and not sonless (FB) 140d 

-Construction—Custom in wajib-ul-arz 

cannot be enlarged by probable inferences 
—Wajib.ul-arz providing that riaya build¬ 
ing house at his own cost has right to sell 
materials of house or to give it to some 
other person to live—Two rights given are 
separate, not combinable so as to produce 
a third right of sale of right of occupation 

137 

-Wajib-ul-arz intended to describe 

tenures and privileges of grove-holders^It 


Wajib.ul-arz 

is binding on grove-holder, even if it does 
not contain his signatures 91a 

Will Execution—Admission of execution 
and of fulfilment of formalities recorded in 
registration endorsement is proof of execn. 
tion 696 

-Construction—Life-estate or absolute 

estate — Wife and daughter declared as 
rightful heirs—Terms giving wife absolute 
estate followed by same terms applied to 
daughter with addition of generation after 
generation—Wife held given only life-estate 
and daughter absolute estate 69c 

-Construction — to bo owner in pos¬ 
session and manager but with no power to 
sell or mortgage — In absence of L'z issue, 
K to be owner and in proprietary posses¬ 
sion generation after generation with same 
limitations as h —Death of without issue 
in lifetime of testator — Codicil — K^o 
obtain possession and be manager and enjoy 
profits with no power to sell or mortgage— 
K and his heirs to make certain payments 
mentioned in will —In absence of descen. 
dants of K, Government to take manage¬ 
ment of estate— K's sons held did not get 
absolute estate 69/ 
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CASES OVERRULED 

IN 

A, I. R. 1938 OUDH 


Amjad AH v. Muhammad AH, (1927) 4 
OWN 993=2 Luck 757=A IR1927 
Oudh 506=105 I C 912 

Bank of Upper India Ltd. v. Abdul Ali, 
(1936) 1936 OWN 522=1936 O L R 
308=A I R 1936 Oudh 317 =162 I G 
750 

“Giria Charan v. Sheoraj Singh, (1928) 5 
OWN 686=4 Luck 22=A I R 1928 
Oudh 376=111 I C 903 


Overruled in A I R 1938 Oudh 122 (P B). 
Overruled in A I R 1938 Oudh 1 (P B). 

Overruled in A I R 1938 Oudh 122 (P B). 


Kishan Lai Atal v. UmmatuI Fatima Overruled in A I R 1938 Oudh 45. 
Begam, (1914) 17 O C 207=A I R 
1914 Oudh 233=25 I C 384 



THE 

ALL INDIA REPORTER 

1938 

Oudh Chief Court 


^ A. I. R. 1936 Oadh 1 

FULL BENCH 

BrIVASTAVA 0. J., ZlAUIi Ha9AN and 

Smith JJ. 

Mt, Rup Rani and another — Plaintiffs 
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Bithal Das — Defendant — Respondent. 
First Appeal No. 133 o( 1935, Deoided 
•on2lBt October 1937, against order of Civil 
Judge, Mohanlalganj, Lnoknow, D/. 30th 
November 1936. 

4 (•) Court-feet—Proper court-fee peyeble 
should be determined on tubttence of cleim 
gethered from pleint end not merely on its 

lenguege: me own 522—A I R 1936 Oudh 
817=162 I 0 750, OVERRULED, 

No doubt the Oouct-feee Act, being a fleoal eoaot* 
inent. Its pcovlslous should be strictly construed 
but they should not be so construed as to furnish 
a ohanoe of escape and a means of evasion. Lan* 
guage Is meant to be used as a yehlcle for expres¬ 
sion of one’s thoughts. Where, however, it is 
abused for the purpose of concealing the real 
thoughts, it Is the duty of a Oourt of justice to 
look to the substance of the claim to be gathered 
from the whole plaint, and not to allow Itself to 
be deceived by the language of the relief used for 
evading the payment of proper court-fee by oon- 
oeallDg the real purpose of the suit: AIR 1984 
Oudh 806, Approved ; 89 Oal 704, Rel. on : 1986 
OWN 522=A IB 1936 Oudh 817=162 I O 760, 
Overruled. [P 6 0 2; P 7 0 2] 

(b) Court-fees Aet (1870), S. 7 (U) (cl 
end Scb. 2, Art. 17 (ill)—Decree in partition 
suit—Suit by one parly for deeleretion that 
decree is collusive, llfegel end void—Coose- 
<|uentiel relief sboidd be deemed to be Implied 
in preyer for deeleretion—PUnl obould iMer 
ed valorem court-fee under S. 7 (iv) (e). 

Even though a eonsaqosntial rellsf may not be 
ezprMsly prayed for, vet if such a relief is implicit 
In the declaration and is a necessary eonseqnsnoe 
of it, it must be deemed to be included wltUn the 
^laration prayed (or In the suit. When a penon 
who is a party to a decree asks (or a declaration 
about the decree being Illegal and void, the grant 
«f 10 ^ a declaration In bis favour neossssrlly has 
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the aSeot of setting aside the decree and relieving 
him of the obligations under it. [P 7 0 1] 

Where therefore a party to a partition suit 
institutes a suit for a declaration that the decree 
passed in the partition suit is oollusive, illegal and 
void, a consequential relief should be deemed to be 
implied in the prayer for the declaration claimed 
in the suit, and the plaint should therefore bear 
an ad valorem court-fee under B. 7 (iv) (o): Case 
lav) discussed, [P 2 0 2 ; P 7 0 1, 2] 


Spivastava C. J.—The facta of the case 
which has given rise to this reference to a 
Fall Bench are briefly these: One Mannu 
Lai had two aona, Bithal Daa born of hia 
first wife and Jagdiah Prasad born of his 
second wife, Mt. Bap Rani. In 1929 Mannu 
Lai, acting for himself and aa guardian of 
bia minor son Jagdiah Prasad, and Mt. Hop 
Rani inatitnted a suit for partition of the 
joint family property against Bithal Das. 
A preliminary decree for partition was 
passed'by the Civil Judge of Lucknow on 
23rd April 1930, which decree was made 
final on Slst May 1931. As a result of this 
decree, Muddu Lai, bis two sons and his 
wife Mt. Rup Rani were awarded each a 
one.foartb share in the family, proi^rties 
and Bithal Das, defendant, in addition to 
oertain immovable and other properties 
allotted to his share was given a money 
deene against the plaintiffs for Rupees 
8,772.6.0 by wsy of oompensatlon for the 


Moreover, the declaration sought in euch case 
does not relate either to the plaiotifi’s legal cha¬ 
racter or to any right as to any property, aud is 
not therefore one contemplated by B. 42, SpeoiBo 
Relief Act. In this view of the matter also, the 
suit oannot be regarded as “ a suit to obtain a 
declaratory decree where no consequential relief is 
prayed ” : 39 Cal 704, Rel. on. (P 7 0 1) 

Naziruddin and S. B. Bajpai — 
for Appellants. 

Radha Krishna and P. D. Rastogi — 
for Respondent. 
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defioieocy in his share. The minor Jagdish 
Prasad under the guardianship of his 
mother Mf>. Rup Rani made an appeal 
against the final decree to the Chief Court, 
but the appeal was uneucoessful. Bithal 
Das in exeontion of bis money decree 
attached certain houses which were allot, 
ted at the partition to the shares of Munnu 
Lai, dagdisb Prasad and Mt. Rup Rani, and 
put them to sale. Thereupon, Mt. Rup Rani 
for herself and as guardian of her minor 
son Jagdish Prasad instituted the present 
suit for a declaration that the above men. 
tioned decree passed in the partition suit 
was collusive, illegal and void. It was 
alleged that Munuu Lai acted iu the parti. 
tioD suit in collusion with bis eldest son, 
defendant 2, and that as a result of it the 
plaintiff had got less than their proper 
■bare and that the sum of Rs. 8,946.9-0 
had been wrongly made a charge on their 
share. The aforesaid houses were sold, but 
on the application of the plaintiffs made 
to the lower Court the confirmation of sale 
was stayed pending decision of the suit. 
The suit was valued for the purpose of 
jurisdiction at Rs 10,000, but a courb.fee 
of Rs. 10 was paid on the declaratory relief 
sought in the plaint. Munnu Lai who was 
impleaded as defendant 1 died during the 
pendency of the suit, and bis name was 
struck off leaving Bithal Das as the sole 
defendant in the case. The learned Civil 
Judge relying on the decisions of the Judi. 
oial Commissioner’s Court in 24 O G 361,^ 
and of this Court in 8 Luck 668,^ held that 
in determining the question of court-fee 
the substance of the relief asked for must 
be looked into and that looked at in this 
light the consequential relief of getting the 
previous decree and the partition effected 
thereunder set aside was necessarily 
implied in the declaratory relief claimed in 
the plaint. He accordingly held that ad 
valorem court-fee must be paid on the 
plaint. As the plaintiffs failed to make 
good the deficiency be rejected the plaint. 
The plaintiffs appealed against this order 
of the Civil Judge to this Court. SimuU 
taneonsly with the appeal the plaintiffs 
also made an application purporting to be 
under 0, 39. R. 1. O. 21, E 29 and 8. 161, 
Civil P. 0., praying for stay of confirmation 
of the sale of their house property referred 

1, Sripal Biogb v. Jagdieb Narayan. (1921) 8 
A I R Oudb 317=66 [ O 9R0=94 O 0 S61. 

3, Lallo Praead v. SahebdiD Singb, (1994) 31 
AIR Oudb 313=160 I 0 733=6 Look 668= 
11 0 W K 488. 


to above till the deoisiou of the appeal. 
An interim order staying confirmation of 
the sale was passed ou the very day when 
the application was made which order was 
subsequently confirmed after notice to the 
defendant. When the appeal came up for 
hearing before a Division Bench, it was 
noticed that there was some conflict in the 
principles enunciated in two Bench deoi. 
sions of this Court, namely 11 O W N 
1292® and 1936 0 W N 522* The Divi. 
sion Bench therefore thought it advisable 
to refer the following questions for decision 
by a Full Bench; 

1. Whether tbe question of proper ooart>re& 
payable io a euit ie to be determined mainly on 
tbe language of tbe relief claimed in the plaint or 
on tbe eubstance of the claim to be gathered from 
tbe nhole plaint? and 

2. Whether a consequential relief should be, 
deemed to be implied in the prayer for deolaration! 
claimed in the present suit and tbe plaint should 
therefore bear an ad valorem oourt-fee or nbetbei 
it should be treated merely as a declaratory suit 
governed by Art. 17 (iii) of Sch. 2, Court-fees Aot?l 


The counsel for the parties have referred 
QS to a large number of decisions of various 
High Courts. Some of tbe oases referred 
to by them are oases in which suits were 
instituted for declarations in respect of 
deeds and instruments. As different con. 
siderations such as those arising on the 
provisioDS of 8. 39, Specific Relief Act, 
apply to suits for oaDoellatiou of deeds, 
I propose to oonfioe myself to decisions in 
suits relating to decrees. Tbe only decision 
of the Bombay Bigh Court to which oar 
attention has been drawn is 2U Bom 736.* 
It was held in this case that a suit in 
which the only prayer is to have a decree 
set aside as null and void is a suit for a 
declaratory decree without consequential 
relief: and Art. 17, Cl. Oii) and not S. 7, 
Cl. fiv), Court-fees Act (7 of 1870) is appli¬ 
cable to it. It appears from the judgmeob 
in this case that tbe Court bad not suffi¬ 
cient knowledge of tbe facts and so it wa9 
remarked that “it may be that a mere 
deolaration will effect all that tbe plaiotiff 
wants”. Nothing was said as to whether 
the determination of tbe question of court- 
fee must be based mainly on tbe language 
of the relief claimed in the plaint or on 
tbe substance of tbe claim to be gathered 


8, Mathura Prasad v. Bam Lai (1994) 21 A I R 
Oudh 606=162 I 0 312=11 OWN 

4. Bank of Upper India Ltd v. Abdul 'll. J 

29 A I R Oudh 317=162 1 0 760=1936 OWN 
633* ^ 

5. Shrimant Sagajirao v. 8. Smith, (1896) 31^ 

Bom 736. 
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from the 'whole plaint. The case in 20 Bom 
786® waa followed by the Caloutta High 
Coart in 30 Cal 788.® Belying upon the 
Bombay ease, the Galoutta High Court 
also held that a suit in which the only 
prayer is to have it declared that a certain 
decree is ineffectual and inoperative against 
the plaintiffs, is a suit for a declaratory 
decree without consequential relief and 
falls within Soh. 2. Art. 17, Cl. (iii) and not 
under S. 7, Cl. (iv) (cl, Court-fees Act (7 of 
1870). It waa also remarked in this case 
that the safest course in these oases is to 
ascertain what the plaintiff actually asks 
for by bis plaint, and not to speculate 
upon what may be the ulterior effect of 
his success. A contrary view appears to 
have been taken in 39 Cal 704,^ In which 
one of the reliefs claimed was that a 
decree which was pending execution 

has been oollusively and fraudulently obtained 
and 1« ie ioefleoiual, inoperative and invalid ; aod 
that for the eatiafaotioo of the said decree, (he 
mortgaged property in queslion mentioned in eaid 
decree cannot be sold. 

The following observations made by Sir 
Lawrence Jenkins in this case are instruo. 
tivo and may be usefully quoted : 

It is a oommon faKhioQ to attempt an evasion 
of court* fees by casting the prajeri* of the plaint 
into a declaratory shape. Where the evasion is 
Rucoeustul it oannot be touched, but the device 
does not merit encouragement or favour . . The 

section (6. 42, SpeoiQo Relief Act), does not sano* 
tion every form of declaration, but only a deolara' 
tion that (he plalntifi is ‘entiiled to any ]«-gal 
oharao'et or to any right ae to any property’; it ie 
the disregard of this that accounts for multiform 
and at times ecoenirio deolaraiions which find a 
place Id Indian plaints. 

Now, what are the deolaratlons that are sought 
Id this case? None relate to the plaiiitiff's legal 
obaraoter; so only those are permissible which 
relate to ‘any right as to any property’ Of the 
declarations in (he first prayer of the plaint, none 
as espresoed is a declaration of this obaraoter: it 
may be that the proposition at which the plalntifi 
aims is In some measure involved in those declara¬ 
tions. but (hat is not what ie saootiooed by 8. 42 . 

The seooiid prayer is open to (hesamecomment. 
The (bird prayer expressly seeks relief, though it 
is general in its terms. I fail then to see how 
this Is snob a suit as 8. 42, Speotflo Belief Act. 
oontemplatea: and If It Is not. then it is not ’a 
•ait to obtain a declaratory decree where no oon- 
•equentlal relief is prayed’, as sanctioned by law. 

The prooeedinga of this salt confirm this view 
for the plaiotlfl has ettooessfull) Bought an Interim 
injaootloQ reatraiolog the defendaots, and at this 
moment, the defendants are restrained by an 
Injanotion from parsolng the tights they assert to 
be theire. 

6 . ZiDDatonnessa Ebaian v. Qiclndra Nath 
Unkerjee. (1909) 80 Oal 788. 

T. Deokall Koer ▼. Sedar Nath, (1919) 89 Oal 
704^16 1 0 497sl6 0 W N 888. 


That an injunotioo is ooneeqaential relief is, 
I thiok, olear; the language of the Bpeoifio Relief 
Act favours that view, and it is one that has the 
sanctioD of Indian deoisiDDs and also of the Court 
of Chancery in (1860) 1 Dr <& Sm 342,9 

In result it waa held that the oourt.fea 
of Rs. 10 was not sufficient Turning now 
to the oases decided in the Madras High 
Courts, a Fall Bench of that Court in 38 
Mad 922® held that a suit for a deolara. 
tion that a decree passed against the plain, 
tiff for a debt was not binding on him 
is nonetheless a suit for a declaratory 
decree with consequential relief within the 
meaning of 8 7, Cl. (iv) (c) Court-fees Act. 
It may be noted that in the plaint in this 
suit, the plaintiff had claimed not only a 
declaration that a mortgage decree was 
not binding on the plaintiff, but also an 
injunction restraining the defendant from 
executing the same. The Division Bench, 
however, did not oon6ne the reference to 
such a case but made a comprehensive 
reference including a question relating to a 
claim asking merely for a declaration. 
The Pull Bench referred with approval to 
the principle enunciated in an earlier case 
in 30 Mad 18,tbat the substance, and 
not the language, of the plaint must be 
looked to. 

It may be noted tbat in the Madras 
Presidency a new sub section has been 
added in 1922 asS. 7 (iv A) which expressly 
provides for suits cancellation of a 
decree for recovery of money or property 
having a money value. In 66 Mad 212^^ 
it was held that the intention of the Legie. 
lature is tbat a suit in which the plaintiff 
prays for a decree tbat a previous decree 
obtained against bim is of no effect against 
him on account of fraud in obtaining it 
and tbat, so far as be is concerned, tbat 
decree is wiped out, however be may choose 
to word bis prayer, oumes within the new 
8. 7 (iv.A), if the previous decree was one 
for recovery of money or property having 
a money value. Again in A 1 B 1936 Mad 
470^® it was laid down that the principle 

8. Martth v. Keith, (iSao) 1 Dr & 8m 342=80 

li J Cb 127=6 Jut (N 8) 1182=9 W & 116=8 
L T 498. 

9. Arnnaobalam Ohetky v. Raogaeawmy Plllai, 

(1916) 2 A I R Mad 948 ^28 1 0 79=88 Mad 
922=28 M L J 118 tF B). 

10. 0. V. Bankarsn Naif v. 0. V. Gopala Menon, 

(1907) 80 Mad 18. 

11. Venkataeiva Rao v. VeokstanaraBlmba 8aty»- 
nacajanamarty. (1932) 19 A 1 H Mad 606= 
189 1 0 817=68 M L J 764=66 Mad 212. 

IX Abdallah v. SobramaDyan Pattar (1986)93 
▲ IB Mad 470=168 1 O SU8=71 M L J 868. 
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to be followed in determining the question 
of proper court.fee is that the substance 
of the relief claimed, and not the form and 
language of the plaint, must be looked at. 
It was further held that if a party to a 
decree sues to set aside or cancel that 
decree, S. 7 (iv-A) governs the court-fee; 
but if the party suing was not a party to a 
decree which he seeks to have declared 
not binding on him, the appropriate pro¬ 
vision of the Court.fees Act is Art. 17.A. 
Lastly in A I R 1937 Mad 449,^^ a die- 

tinction was drawn between an obligation 
imposed on a party by a decree and an 
obligation imposed on a party by the 
personal law by which he is governed in 
pursuance of the decree. In the former 
case be is bound to sue for cancellation, 
and in such a case even if he sues for a 
bare declaration, it necessarily involves 
cancellation, and therefore it was held 
that the form of the relief he prays for 
is immaterial. 

In A I R 1925 Lah 346,^* the decision 
of the Madras High Court in 38 Mad 
922° was followed, and it was held that 
a suit for a declaration that a mortgage 
decree passed against the plaintiff was 
not binding on him as having been 
obtained by fraud and praying that the 
former case be restarted, should be stamped 
ad valorem. The Madras Fall Bench 
decision in 38 Mad 922° and the Calcutta 
decision in 39 Cal 704^ were followed, and 
the cases in 20 Bom 736^ and 30 Cal 
788° were dissented from by another 
Bench of the same Court in 8 Lah 531.^° 
In two later oases in A I B 1929 Lah 
463^° and 13 Lab 391^^ also the same 
view was taken, and it was held that 
where the plaintiff's object in bringing a 
declaratory suit is to get rid of a decree 
passed against him in a previous suit, the 
suit is one involving a prayer for setting 
aside the decree, and the plaint must bear 
an ad valorem court-fee. The principle 
that the substance and not merely the 

13. Vallabhaobaryula v. Rangaoharyulu, (1987) 

24 A I B Mad 449. 

14. Hainam Singh v Hayat, (1925) 12 A I B Lah 

346=86 I 0 680=26 P L B 73. 

16, Hakim Bai v. Isbai Das-Gorakh Bai, (1937) 

14 A I B Lah 499=102 I 0 46=8 Lab 631 = 

29 P L B 603. 

16. Bicdraban v. Punjab National Bank Ltd., 

Ambala, (1939) 16 A I B Lab 463 = 116 I 0 

896=80 P L E 176. 

17. Sri Kisban Das ▼. Bat Naraia, (1932) 19 A I R 

Lab 182 = 136 I 0 499 = 13 Lah 891 = 32 

P L B 729. 


language of the plaint is to bo looked at 
in deciding whether a case falls or not 
within the ambit of S. 7 (iv) (o), Court, 
fees Act, was also affirmed in both these 
cases. 

In 1 Pat 197’° certain members of a 
joint Hindu family sued for a declaration 
that a sale of joint family property held 
in execution of a decree obtained against 
two members of the family was null and 
void to the extent of the plaintiffs' shares 
in the property. The Taxing Officer rely, 
ing on the decision in 39 Cal 704,^ 
reported that the suit was in fact a suit 
for a declaration with consequential relief, 
and that oourt-fea was therefore payable 
ad valorem. This view was accepted by 
a Bench consisting of Das and Book, 
nill JJ. In A I R 1925 Pat 210‘° Das J. 
held that the question of court-fee has to 
be decided with reference to the claim 
and that the Court cannot insist on court, 
fee on consequential relief not actually 
asked on the ground that the plaintiff has 
cast the reliefs in such a form as to con- 
ceal the real nature of the relief, though 
if consequential relief is not asked when 
it could have been asked, the suit may be 
dismissed. It might be noted that the 
judgment makes no reference to any cases 
either of the Patna High Court or of any 
other High Court. In 10 Pat 432^° 
Kulwant Sahay J. held that the substance 
of a plaint, and not merely the exact 
reliefs asked for, ought to be looked into 
in order to determine the court-fee pay. 
able on it. Nothing more need be said 
about this ease as it is one relating to a 
claim for a declaration about a deed 
of gift. 

In 53 All 552“’^ it was held by a Bench 
consisting of Banerjl and King JJ. that 
the question of court.fee must be decided 
on the plaint and the relief actually asked 
for therein. It was also observed that 
ffsoal statutes must be strictly oonstrued, 
and that when the plaintiff has carefully 
refrained from asking for oousequential 
relief, i t is not for the Court to consider 

18. Burendra Narain Singh v. Shambihatl Slngb, 
(1922) 9 A I R Pat 404=1 Pat 197. 

19. Narayan Singh v. DUdar AH Shan, (1936) 1* 

A I R Pat 210=80 I 0 644 = 3 Pat 915 — o 
P L T 191. 

20. Eamla Prasad v. Jagarnath Ptaead, (1931) 18 

A I R Pat 78=130 I 0 46=10 Pat 432 = 

P L T 166. 

21. Radha Krishna v. Ram Narain, (1931) « 

A I R All 869 = 131 I 0 604 = 63 All 6ei— 
1931 AL 7 236. 
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that he should nevertheless be deemed to 
have asked for oonseqnential relief. So it 
was held that where the only prayer 
made in the plaint was for a declaration 
that a certain compromise decree was 
void and ineffectual as against the plain, 
tiff, the proper oourt.fee payable was one 
of Bs. 10 under Art. 17, Cl. fiii) of Soh. 2, 
Court-fees Act. In 54 All 812^^ a suit 
was brought on the basis of a mortgage 
against the mortgagor and his son and 
nephew who were apparently members of 
the joint family with him. The two last, 
named persons being minors, were repre. 
sented by a guardian ad litem. The suit 
was decided on the basis of a compro. 
mise. The son and the nephew thereafter 
brought a suit impugning the mortgage 
and alleging that the compromise was 
fraudulent, and that the decree was 
obtained on account of the negligence and 
collusion of their guardian. The reliefs 
claimed were (l) that the mortgage deed 
be declared (or adjudged} void and be can. 
celled; and (2) that the compromise, the 
preliminary decree and the final decree 
be cancelled. A Full Bench consisting of 
Bir Bhah Mahommad Sulaiman C. J. and 
Mukerji, Banerji, King and Pullan JJ. 
held that both the reliefs were governed 
by Bob. 1, Art. 1, Court-fees Act. At 
pages 822 and 823 of the report the 
learned Judges observed as follows : 

The Oouct haa to eee what ia the nature of 
the suit and of the reliefs claimed, having regard 
to the proviaiona of B. 7. Gouit-feea Act. If a 
eubetaotlve relief la claimed, though clothed in 
the garb of a declaratory decree with a oonaequen- 
tial relief, the Court is entitled to aee what Is the 
zeal nature of the relief, and if aattefled that It ia 
not a mere ooneequential relief but a eubatan- 
tive relief, it can demand the proper-ioourt-fee on 
that relief, irreapeokive of the arbitrary valuation 
pnt by the plaintiff in the plaint on the oatenaible 
oonaequential relief. . . . 

In out opinion a relief for the oanoellation of 
a decree, or to be more accurate, for the aetting 
aiide of a decree, ia not a declaratory relief only. 
The effect le not merely a declaration aa to a 
pereon'a character or status aa contemplated by 
B. 43 Bpeolflo Belief Act, but the effect will be to 
tender the deoree void and incapable of execution 
and will free the plaintiff from all further liabl* 
lity under it. The claim, therefore, la not merely 
for a declaratory relief falling under Boh. 3 
Art. 17 (111). Nor does the relief fall nnder 
8. 7 (!▼) (o). There ia no prayer for a deolara* 
tion that the decree li void, or for a declaration 
of any sort, ao the relief that the deoree be set 
aalde cannot be regarded aa a 'oonaeqaentlal' 
relief in any aanie of that word. We hold that 
the ooart'fee In reapeot of the prayer lor oanoella* 

89. Kala Bam v. Baba Lai, (1989) 19 AIB All 460 
ibIBB 10 89»ff4 AU 819—1989 AZJ 684 (FB). 
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tion of the deoree la payable under Boh. 1, Art. 1 
on the value of the deoree. 

In 55 All 791^^, the matter came again 
before a Full Bench consisting of Sir Shah 
Mahommad Sulaiman C. J., Sir Lai 
Gopal Mukerji and King JJ. In this case 
the plaintiff bad prayed for a declaration 
that a certain deoree was not binding on 
him and it was altogether void and 
ineffectual. It was held that inasmuch 
as the plaintiff merely asks for a declare, 
tion, the suit was one for obtaining a 
declaratory decree and no ad valorem 
court, fee for such a relief can be charged. 
It was observed that this view should be 
followed, if nothing else, on the principle 
of stare decisis. The earlier Full Benoh 
case in 54 All 812^^ was distinguished on 
the ground that the plaintiff in that case 
bad in express terms asked for the 
cancellation of the compromise and the 
deoree. Our attention was also drawn 
to yet another Full Benoh decision of the 
same Court in 58 AU 146,^* in which 
Niamatullab and Bachhpal Singh JJ. 
(Bennet J. dissenting] held that where a 
plaintiff desires no more than a declara. 
bory relief of the nature described in 8, 42, 
the Court must proceed on that footing for 
all purposes of oourt.fee. I do not propose 
to go into the details of this case as it 
relates to a declaration in respect of a 
deed in which much of the discussion 
centred on the provisions of 8. 39, Bpeoifio 
Relief Act. In A I R 1932 All 316^® 
Niamatullab J. held that the question of 
oourt.fee must be determined with refer, 
once to the plaint as it is, and not as it 
ought to have been. The same view was 
taken by a Bench of that Court in A I B 
1932 All 560.2® In 1934 A L J 955,2' 
where one of the reliefs asked for by 
the plaintiff was that a compromise and 
the decree passed on the basis of it were 
improper and void as against the plaintiff, 
and did not in any way affect the plain, 
tiff's right, Bir Shah Mahommad Snlai. 

33. 8rl Kriehna Chandra v. Mababir Prasad, 
(1983) 20 A 1 B All 468 = 149 1 C 196 = 66 
AH 791=sI933 A L J 673 (F B). 

24. Blehan Barop v. Mnea Mai, (1936) 32 A I B 
All 817—166 I C 494 s: 68 All 146 = 1986 
A L J 869 (F B). 

86. Mohammad Ismail v. Liyaqafc Hasaln, (1983) 
19 A X B All 8I6=:140 1 0 191^1983 A L J 
166. 

36. BrlJ Gopal v. Boraj SarsD, (1988) 19 A I R 
All 660=1411 0 113=1983 A L J 466. 

27. Boraj Eel Prasad t. Chandra Mai, (1984) 21 
A I B All 1071=168 I 0 617=1934 A L J 
966. 
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Eup Eani V. Bithal Das (FB) (Srivastava C. J .) 


man G. J. held that the plaiotifif io asking 
for a declaration that tbe ooEcpromise was 
improper and void as against tbe plaintiff 
was asking for tbe oancellation of this 
instrnment, and was bound to pay ad 
valorem court, fee under Sob. 1, Art. 1, 
Court fees Act, in accordance with tbe Full 
Bench decision in 54 All 8l2^^ Tbe last 
case of this Court to which our attention 
has been drawn is A I R 1937 All 41 i 
Id this case an ez parte decree was 
passed against tbe plaintiff for certain loss 
in a business started by bis father. Tbe 
plaintiff brought a suit for a declaration 
that be was not personally liable for the 
loss in tbe new business started by bis 
father out of the ancestral funds, which 
be bad no right to do. He stated that be 
did not want tbe cancellation of tbe ex 
parte decree. A Bench consisting of Har. 
ries and Raohbpal Singh JJ. held that in 
substance tbe plaint asked for a further 
relief. In fact the plaintiff wanted that 
in 60 far as be was personally concerned, 
the ex parte decree against him should 
be cancelled and set aside, which claim 
could not amount to a mere declaration. 
Referring to the Full Bench decision in 55 
All 791,^^ their Lordships observed as fol. 
lows : 

In our opinion the ruling ia no authority for 
the ooDtention that it ia not open to the Court to 
look to tbe allegations in tbe plaint in order to 
aee whether tbe euit waa one for a mere declara* 
tioD or wbetbor in effect tbe plaintiff was claim* 
ing a further relief though the real nature of the 
relief waa concealed by him. 

They further observed as follows : 

It appears to us for the reasons given above, 
that it is always open to tbe Court to find out by 
looking into the allegatious in the plaint as to 
whether or not the court-foe paid is euffioient. In 
faot it is a duty which is cast upon tbe Court 
under 8. 6, Oourt>fees Act, to which we have 
made a reference already. 

Lastly, reference may be made to tbe 
cases decided in this province. In 24 O C 
361^ a suit was brought for setting aside 
tbe preliminary and the final decrees 
passed in a mortgage euit on the basis of a 
compromise aanotioned by tbe Court on 
the ground that they were obtained by 
fraud, aud that tbe plaintiff who was a 
minor was not properly represented in 
tbe suit. It was held that as the result of 
granting tbe declaration would be to wipe 
out the preliminary and final decrees, loss 
of tbe title of tbe decree-holders and tbe 

28. Kailash Narain v. Gopi Nath, (19S7) 24 A I R 
All 411=170 I 0 469=1 L R (1987) All 269= 
1937 A L J 662. 
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relegation of the decree-holders to the 
position of the mortgagees seeking to 
enforce their mortgage, tbe relief for 
declaration also involved a consequential 
relief, and an ad valorem court-fee waa 
payable under S. 7 (iv) (c), Court, fees Act. 
Id 8 Luck 668.^ decided by me. the plain, 
tiffs had brought a suit for a declaration 
that a decree obtained against their father 
who was dead was not bindiog on them, 
and that the joint family property which 
they had obtained by right of survivorship 
was not open to attachment in execution 
of tbe said decree. It was held that the 
consequential relief was implicit in the 
declaration asked for, and that an ad 
valorem court, fee was payable on the suit. 
In 11 O W N 1292,® a Bench of this Court 
consisting of Nanavutby and Smith JJ. 
held that it was tbe bounden duty of 
Courts to look into tbe substance of the 
relief claimed, and that ad valorem court, 
fee was payable in a case where tbe plaint 
is deliberately oast in such a form as to 
evade payment of court.fee, though the 
plaint was virtually one for a declaration 
with consequential relief. In 1936 OWN 
522,^ a suit was brought for getting rid of 
a liability to pay maintenance eubetan. 
tially by setting aside a decree which 
declared it to be a charge on certain pro. 
perty. It was held by a Bench coneisting 
of King G. J. and Nanavutty J. that for 
tbe purpose of fixing tbe amount of court, 
fee in a suit of this kind, the Court must 
look primarily to the language of tbe 
plaint. It was farther held that it would 
not be proper to treat the plaint as if a 
consequential relief had been prayed. 

The foregoing review of the case law 
shows a sharp confiiot of judicial opinion 
not only between various High Courts, but 
also amongst different Judges of the same 
Court. It has been said that the Court* 
fees Act being a fiscal enactment, its pro¬ 
visions should be strictly construed, but, 
as observed by Jenkins C. J. in 39 Cal 
704,^ they should not be so construed as 
to furnish a ohanoe of escape and a mesne 
of evasion. Language ia meant to be used 
as a vehiole for expression of ones 
thoughts ; where, however, it is abused 
for the purpose of concealing the real 
thoughts, it seems to me to be clearly the 
duty of a Court of justice to look to tbj 
Bubstanoe of the plaint, and not to aU(^ 
itself to be deoeived by the language nsw 
for evading the payment of proper duty 7 
oonoealing the real purpose of the sui • 
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Id this ooDcezion referecoe may also be 
made to the provisions of S. 6. Court.fees 
Aot. whiob imposes on Courts the duty of 
cot receiving a document of any of the 
kinds speoiBed as chargeable in the Brat or 
second schedule of the Aot unless in res. 
peot of such document there be paid a fee 
of an amount not lees than that indicated 
by either of the said schedules as the pro. 
per fee for such a document. Emphasis 
was laid on the words used in Art. 17, 
Cl. (iit), namely "to obtain a declaration 
where no consequential relief is prayed 
for”. Id my opinion, even though a oonse. 
iquential relief may not be expressly pray. 
!ed for, yet if such a relief is implicit in 
the declaration and is a necessary conee. 
quence of it, it must be deemed to be 
;iDoluded witbin the declaration prayed for 
in the suit. When a person who is a 
Iparty to a decree asks for a declaration 
about the decree being illegal and void, 
the grant of such a declaration in bis 
favour necessarily has the effect of setting 
aside the decree and relieving him of the 
'obligations under it. I am therefore of 
opinion that the declaration claimed by 
the plaintiffs in the present suit carries 
iwith it the consequential relief of the set. 
’ting aside of the decree. The plain object 
!of the plaintiffs is to relieve themselves of 
the liability for payment of the sum of 
Bs. 8 748.6 0. In fact, the learned counsel 
for the plaintiffs appellants has frankly 
admitted this. It is also worthy of note 
that though in order to evade the payment 
of ad valorem oourt.fee the plaintiffs have 
not claimed any relief by way of injuno. 
tion, yet they had tried to secure that 
object by getting an order from the lower 
Court, and again from this Court, for stay 
of oonBrmation of the sale which has 
taken place in execution of the previous 
decree. It is obvious that if the plaintiffs 
succeed in getting the declaration, the 
effect) of it would be to wipe out the decree 
and the sale which has taken place in 
execution of it. I might also point out 
that as was held in 39 Cal 704,^ the 
declaration sought in this case does not 
relate either to the plaintiffs* legal oharao. 
ter or to any right as to any property, and 
is not therefore one contemplated by 
8 . 42, Specific Belief Aot. In this view of 

I tbe matter also, the present suit cannot be 
regarded as "a suit to obtain a declaratory 
decree where no consequential relief is 
prayed". 

For the aboye reasons my answer to 


the questions referred to the Full Bench 
is as follows : (1) The question of the 

proper oourt.fee payable iu a suit is to he 
determined on the substance of the claim 
to be gathered from the whole plaint, and 
not merely on the language of the relief 
claimed in the plaint. (2) A consequential 
relief should be deemed to be implied in 
the prayer for the declaration claimed in 
the present suit, and the plaint should 
therefore bear an ad valorem oourt.fee 
under S. 7 (iv) (c), Court.fees Act. 

Smith J. —I have read the judgment of 
bis Lordship the Chief Judge. He has 
elaborately discussed the voluminous case, 
law bearing upon the points at issue, and 
has shown that it is very oonffioting. 
The view he has taken is suhstan. 
tially the same as that which was taken 
by a Bench of this Court, of which I was 
a member, in the decision reported in 11 
OWN 1292.* In that case we followed 
the decision in 39 Cal 704,^ which has 
been quoted with approval by his Lord* 
ship the Chief Judge in the preseot case. 
I would therefore answer the questions 
referred to the Full Bench in the manner 
in which his Lordship the Chief Judge 
has answered them. 

Ziaul Hasan J. — Although there is 
conffiot of judicial opinion on the first of 
the questions referred to the Full Bench, 
nevertheless I think that the reasons for 
answering that question in the manner in 
which it has been answered by the Hon’ble 
the Chief Judge far outweigh those that 
can be advanced for the opposite view. 
I therefore concur in the answers to the 
questions given by my Lord the Chief 
Judge. 

D.S./r.K. Answer accordingly. 


A. I. R. 1938 Ondh 7 
Ziaul Hasan J. 

Puttoo Lal Applicant. 

V. 

Sahu and others — Decree.holders 

Opposite Party. 

Civil Bevn. Appln. No. 171 of 1936, 
Decided on 14tb September 1937, from 
order of Munsif, Lucknow, D/- 14th 
September 1936. 

(•) Civil P. C. (1908). S. 152-FuU pleader** 
fee ewerded egalotl ao edmitliog defendant 
cenlrary to ruler Judgment end decree can 
be amended under S. 192. 



8 Oudh Fazal Azim 

Where a Court awards (he full pleader’s fees 
eveo as agaiuet an admitting defendant in viola* 
tion of the rules, the judgment and the decree can 
be amended under 6. 162 as it is an error arising 
from an accidental slip. [P 8 O 1, 2] 

(b) Oudh Chief Court Rules (Civil Rules) 
Ch, 7, R. 289, para. 6—Para. 6 covers case 
of contesting defendants. 

Paragraph 6 of R. 289 of Ch. 7 of the Oudh 
Civil Rules does contemplate not only those cases 
in which none of the defendants has put up a 
contest and the entire suit has been decreed either 
ez parte or on admission of the defendants, but 
also those oases in which there are contesting 
defendants. [P 8 C 2] 

H. D. Chandra — for Applicant. 

Ganesh Prasad and M. L. Tewari — for 
Opposite Party. 

Order.—This ie an application for revi¬ 
sion of an order of the learned Munsif of 
Lucknow dismissing an application of the 
applicant for amendment of a decree under 
S. 152, Civil P. C. A suit was brought 
against the applicant as well as some 
others, and while the applicant admitted 
the plaintiffs’ claim the other defendants 
contested it. It was eventually decreed 
with costs against all the defendants. The 
decree holders tried to execute the decree 
as regards costs against the present appli- 
cant and thereupon he put in an applica. 
tion praying that as he had admitted the 
plaintiffs’ claim, no costs should have been 
awarded against him. The learned Munsif 
came to the conclusion that as the decree 

was in conformity with the judgment, no 
application for amendment of the decree 
was entertainable. The contention that no 
costs at all should have been awarded 
against the applicant is of course unten¬ 
able and is not pressed before me. It is 
contended however that under Ch. 7, 
R. 289, para. 6, Oudh Civil Rules, pleader’s 
fee against the applicant should have been 
only one.fourth of the full fee. I am of 
opinion that this contention is well- 
founded. R. 289, para. 6 of Ch. 7 runs as 
follows .• 

When eucb euita or appeals are decided ez parte 
or op confeesioo of judgment, or when an appeal 
is rejected under 0. 41, B. 10 of the Code, and in 
the matter of applications under Paras. 17 and 20 
of 8oh. 2 to the said Code, one-quarter of the fees 
payable in the ease of suits or appeals decided on 
the merits after contest. 

It is therefore clear that as the appli¬ 
cant had confessed judgment, only one- 
fourth of the legal fee should have been 
taxed against him. As to whether or not 
the application was maintainable under 
8 . 152, Civil P. C, I am of opinion that it 
certainly was. S, 162 provides : 


V. Tdlshi Ram A. i. 

Clerical or arithmetical mistakes in judgments, 
decrees or orders or errors arising therein from 
any aocidontal slip or omission may at any time 
be corrected by the Court either of its own motion 
or on the application of any of the parties- 

It was obviously an error arising from 
an accidental slip that full pleader’s fees 
were taxed against the applicant in the 
decree. If the learned Munsif by decreeing 
the suit with costa” against alltbedefen- 
dants meant that foil costs should be 
allowed against alt the defendants in that 
case, the judgment as well as the decree 
could be amended under S. 152, Civil P. C.; 
but in view of the rule quoted above, it 
must be presumed that wbat was meant 
was that legal costs should be awarded 
against the various defendants. On behalf, 
of the opposite parties, it is contended that 
para. 6 of R. 289 contemplates only those 
cases in which none of the defendants has 
put up a contest and the entire suit has 
been decreed either ex parte or on admis¬ 
sion of the defendants. I cannot accept 
this contention for which no authority canl 
be shown by the learned counsel for the 
opposite parties and which is, I believe, 
against the usual practice of the Courts. 
The application is allowed with costs and 
the decree of the learned Munsif ordered 
to be amended in the light of the above 
finding. 

k.B./r.k. Application allowed. 
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Smith and Madelet JJ. 

Sh. Fazal Azim — Objector —Appellant* 

V. 

Tulshi Ram and others — 

— Respondents* 

Execution Decree Appeal No. 34 of 1936» 
Decided on 30th September 1937, against 
order of Dist. Judge, Rae Bareli, D/- 10th 
July 1936. 

^ Provincial Insolvency Act (1920), S. 78— 
Admiisien of debt by insolvent in his petition 
for adjudication is not sufficient proof of 
debt and cannot save limitation. 

The provisions of S. 33 (1) make proof of debta 
obligatory, after the passing of an order of adjadi* 
oatloD, upon creditors who desire to have their 
claims considered. The modes of proof mentioned 
in 8. 49 are of course not ezhaustive, bat the fa^ 
remains that some form of proof must be suppli^. 
by a creditor who wishes to have bis debt consi* 
dered. A mete admission of the debt by the debtor 
in his petition for adjudication would not amount 
to proof under (he Insolvenoy Act and 
would not save limitation under B. 78 (2) of th» 
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Aot: AIR 1934 Nag 883, Rel, on; A I R 1929 
Cal 169, Dissent. tP 9 0 2] 

L. B. Misra — for Appellant. 

P. L. Varma — for Respondents. 

Judgment.—This is an appeal from an 
appellate decision by the learned District 
Judge of Bae Bareli. A money decree was 
obtained in the year 1924 against one 
Shaikh Fazal Azim. Applications for exe. 
cution were made, one of which, made on 
8 th August 1932, was disposed of on 23rd 
August 1932. On 2nd September 1932, 
the judgment-debtor applied to be adjudi. 
oated insolvent, and he was so adjudicated 
on Srd August 1933, but the adjudication 
was annulled on 15th July 1935. There¬ 
after, on 13th September 1935, thedeoree- 
holders made a further application for 
execution of the decree; that application 
was consigned to records on 7th November 
1935, and a further application was made 
on 20th November 1935. The judgment, 
debtor contended that the application of 
13th September 1935 was barred by time, 
and that consequently the application of 
20th November 1935 was also barred by 
time. The learned Courts below held that 
the application was within time, and the 
judgmenb-debtor has preferred this appeal 
against that decision. 

The only point taken before us on behalf 
of the appellant is that the decree in ques. 
tion was not proved in the insolvency 
Court, and that in these oircumstanceetbe 
period from the date of the order of adjudi. 
cation to the date of the order of annul, 
ment could not be excluded for purposes of 
limitation under the provisions of 8. 78(2), 
Provincial Insolvency Act, since, according 
to the Proviso to that section, nothing in 
the section applies to a suit or application 
in respect of a debt provable but not 
proved under the Act. The learned conn, 
eel for the appellant contends that under 
the provisions of 8. 33 (l) of the Act it was 
necessary for these decree, holders to prove 
their debt, and that the fact that a decree 
had already been passed in their favour 
did not absolve them from the necessity of 
proving it. His argument is that the 
mention by the insolvent of this decretal 
debt in his insolvency petition In no way 
relieved the decree.holders of the neces. 
eiby of proving it. In support of his con. 
tention, he relies on decisions reported in 
A 1 B 1982 Lah 173^ and AI B 1934 N ag 

It Walalil Bam v. Parlap eiogh, A I B 1989 
lah If 88S18610 IMaSS P L B 906. 
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282.^ A decision reported in A I B 1929 
Gal 159,^ he admits to be against him, but 
that decision, he urges, should not be foU 
lowed. 

The learned counsel for the opposite 
parties relies on this Calcutta decision. 
His argument is that the modes of proof 
mentioned in S. 49, Provincial Insolvency 
Act, are not exhaustive, and that the men¬ 
tion of this debt and decree by the insol. 
vent in bis petition can be regarded as 
sufficient proof of them. He refers to the 
definition of the word "proof' given in 
S. 3, Evidence Aot. In our opinion the! 
provisions of S. 33 (1), Provincial Insol. 
vency Aot, make proof of debts obligatory, 
after the passing of an order of adjudica-i 
tion, upon creditors who desire to have' 
their claims considered. The modes ofj 
proof mentioned in S, 49 of the Act are: 
of course not exhaustive, but the fact 
remains that some form of proof must be 
supplied by a creditor who wishes to have 
bis debt considered, and with all respect 
we cannot agree with the view that was, 
taken in the Calcutta case above referred: 
to. We agree with what was said by the 
learned Judge of the Nagpur Court 
towards the end of his judgment in the 
case referred to above. His words were; 

I would again a£firm that a mere admiseion of 
the debt due on the bond by the debtor in hie 
petition for adjudication would not amount to 
proof under the Ineolvenoy Aot and therefore 
would not save limitation under 8. 78 (2) of the 
Act. 

The result is that we take the view that 
the debt in question was provable under 
the Aot, but was nob in fact proved, so 
that in view of the Proviso to S. 78, Icsol- 
vency Aot, the period from the date of the 
order of adjudication to the date of the 
order of annulment cannot, in the present 
case, be excluded for the purposes of limi. 
tation. If that period is not excluded, tho 
execution application of 13th September 
1935 was beyond time, and oonsequently 
the application of 20th November 1935 
was also time, barred. We therefore allow 
this appeal. The result is that the last, 
mentioned execution application must 
stand dismissed as time, barred. Theappel. 
lant is allowed his coats here and in the 
Courts below. 

D.9./B.B. Appeal allowed. 

2, ManoaBao Raletar v. Bambharosa.A I B 193i 
Nag 989^168 1 0 688^81 N L B 101. 

8. Krlihoa Ohaodra Daiv. JoUodra Nath, A I B 
1999 Oal 169=114 I 0 416=46 G L J 674. 
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A. I. R. 1938 Oodh 10 

Srivastava Ag. C. J. and Ziaul 

Hasan J. 

Sheo Prasad Lai — Applioant. 

V. 

Mt. PraJcash Rani — Opposite Party. 

Civil Revn. Appla No. 50 of 1936, De¬ 
cided on 22Qd September 1937. from order 
of Addl. Civil Judge, Sultanpur, D/. 12th 
Deoember 1935. 

Civil P. C. (1908), O 34, R. 1 -Suit by prior 
mortgogee — Subsequent mortgagee implead¬ 
ed as party along with mortgagor — Suit 
decreed against mortgagor but dismissed 
against subsequent mortgagee—Suit by sub* 
aequent mortgagee on bis mortgage - Prior 
mortgagee is necessary party as person in* 
terested in redemption of suit property— 
Application to be made party by prior mort¬ 
gagee dismissed—Revision is competent. 

S, a prior eimple mortgagee, broueht aeuitupon 
hie mortgage and impleaded P, a eubeequeot mort* 
gagee, and K a purobaeer of the equUy of redemp* 
tioD The suit wae decreed ae against K buo vrae 
diemiesed as against P. lo a sub^equeot suit 
brought by P upon bis mortgage, S applied for 
adding himself as party to the suit. The applica¬ 
tion was dismissed. In revision : 

Held that the order of the Court below, though 
in a sense interlocutory, did decide the case so far 
as it related to the prayer of the applicant. 

[P10C2] 

Held also that as S held a decree for sale against 
the mortgagor, be had an interest in tbe mort 
gaged property and in tbe right to redeem tbe 
same. was therefore entitled to right of redemp¬ 
tion under 8. 91, T P. Act, in spite of tbe dis¬ 
missal of bis suit against P. He was therefore a 
■necessary party under O. 34, R. 1. Civil P. 0. 

[P 10 C 2; P 11 0 1] 

Radha Krishna and S. C. Das — 

for Applicant. 

N. Banerji — for Opposite Party. 

Order.—This is an applioation in revi¬ 
sion against; an order of the learned Addi* 
tional Civil Judge of Sultanpur dismissing 
tbe applicant’s applioation to be made a 
party to a suit brought by the opposite 
party. Mt. Prakash Rani. On 20th Decem¬ 
ber 1920 a certain Mt. Raj Bibi and her 
son Tahir Raza executed a deed of simple 
mortgage in favour of the present appli¬ 
cant Subsequently, on 5th September 
1921, they mortgaged the property by way 
of conditional sale to tbe opposite party 
Mt. Prakash Rani. In 1923 the mort- 
.gagors brought a suit for oanoellation of 
the applicant's mortgage, but a decree was 
passed on 16th February 1924 on a com. 
promise by which the mortgage was held 
to be binding on the mortgagors. In 1926 
the mortgagors sold tbeir equity of redemp. 
tion to one Kuar Prasad. In 1932 tbe 
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present applicant brought a suit on his 
mortgage and impleaded Kuar Prasad 
and Mt. Prakash Raoi. The suit was 
decreed against Kuar Prasad but dismissed 
as against Prakash Rani as it was held 
that the mortgage had not been proved 
against her. This decree was passed on 
22nd April 19^3 The applioant preferred 
an appeal to this Court but the appeal was 
dismissed. On 5tb September 1935, the 
opposite party Mb. Prakash Rani brought 
a suit on the basis of her mortgage of 5th 
September 1921 and it was to this suit 
that tbe applicant wauted to be made a 
party. Tbe application was dismissed by 
tbe learned Additional Civil Judge on the 
ground that as tbe applicant's suit on the 
mortgage of 20tb Deoember 19'20 was dia- 
missed as against Mt. Prakash Rani, the 
applicant was not entitled to be made a 
defendant to the suit brought by Prakash 
Rani on her own mortgage. 

We are of opinion that this application 
mnst succeed. So far as the maintain, 
ability of tbe present application is oon-l 
oerned, we think that the order of tbe| 
Court below, though in a sense interlooa- 
tory, did decide a case so far as it related 
to the prayer of the present applioant. On 
tbe merits also, we consider that it was 
necessary that the applicant shonid 
made a party to Prakash Rani's suit. It is 
not denied that the applioant holds a 
decree as against the mortgagor for sale of 
the property, the aubjeot of Prakash Rani s 
suit, though that decree is not binding on 
her. Under S. 91, T. P. Act, “any person 
who has any interest in the property 
mortgaged or in or upon the right to redeem 
tbe same” is entitled to redeem the pco* 
perty and it cannot be disputed that by 
virtue of the decree for sale in his favour, 
tbe present applioant is a person who has 
an interest in the property and in the right 
to redeem the same Therefore the apph* 
cant has a right of redemption under 8.91, 
T P. Act, and the fact that his enit 
dismissed as against the opposite party w 
in our judgment no bar to his 
right to redeem the property under S-91* 
8 . 91 imposes no conditions or limitations 
on the right to redeem the mortgag 
property of any person who has ^ 
terest in the property or in the ngh 
redeem it, and we therefore see no 
why the fact that the applicant s 
dismissed against the opposite ® - 

be taken into consideration in ]U 8*^ 
whether tbe applicant has a rig 
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redemption under 8. 91. The only effect 
of the dismissal of the applioant's soit 
against Prakasb Rani is that be has lost 
priority as agaiost Prakasb Rani, but that 
dismissal should not in our opinion deprive 
the applioaot of his right to redeem the 
property it be chooses to redeem it. Under 
O. 34, B 1, Civil P. G.. 

all perooDB having an interest either in the mort- 
gage security or in the right of redemption shall 
be joined aa parties to any suit relating to the 
mortgage 

and ae it has been found that the appli« 
cant has an interest in the property, he 
was not only a proper but a necessary 
party to Mt. Prakash Rani's suit under 
'O. 34 R. 1, Civil P. C. We therefore allow 
this applicatioD with costs, and setting aside 
the learned Additional Civil Judge's order, 
direct that the applicant be made a party 
to the opposite party’s suit. 

k.B./b.e. Application allowed. 


A. I. B. 1938 Oadh 11 
Smith J. 


Gajadhar and others — Plaintiffs — 

Applicants. 

V. 

Uma Datt and others — Defendants ~~ 

Opposite Party. 
Civil Bevn. Appln. No. 110 of 1935, 
Decided on 16th September 1937, from 
order of Mnnsif, Rae Bareli, D/- 28th 
September 1935. 


« (•) Civil P. C. (1908), O. 5, R. 20 (2) — 
Substituted service is not necessarily due 
eervice—Its adequacy can be contested by 
party concarned. 


Order 6, R. 90 (9) says that service eubstitnted 
by order of the Oourt shall be as effeotnal as if it 
had been made on (he defendant pereonally, but 
It does not follow that snbstUuted service is 
neoessarily due service, the adequacy of which 
can never be oontested by the party oooorrned 

(P B), R»l. oniAZ a 2981 Oudk 869, Dialing. 

[P 19 d 1] 

# (b) Civil P. C. (1908), O. 9, R. 13—Decree 
'Ws parte against one deiandanl end on con* 
against others—Such defendant not 
nade party to appeal by rest — Appeal dis* 
missed—Ex parla daerea !a net merged in 
appellate decree — Application to sot It aside 
Is malatalnabla. 

Where a daorse la passed ex parts against somt 
dafsDdanls and on oontast against others and tb( 
nbsentae dafandaola are not parties to the appeal 
•gainst the dseraa sUhar aa appellant or aa pr< 
forma respondents, and tbs appeal Is dismiss^ 
the daerae ot the original Oonri does not msrgs ii 
4bat of th« Oontt of App^ and the absantai 
4«lsBdaBta »fa onttUid to apply nodat O. 9 


B. 13 to the Oourt which passed the decree for an 
order to set it aside against them : A I R 1917 All 
281 and AIR 1932 All. 340, Rel. on A 1 R 1922 
Oudh 141 and AIR 1929 Oudh 35, DiaUng. 

[P 19 0 1, 31 

S. D. Chauraaia — for Applicants. 

P. N. Cbaudhri — for Opposite Party 1. 

Order.—This ia an application in revi¬ 
sion against an order passed by tbe learned 
Munsif of Rae Bareli, by which he set 
aside an ex parte decree which bud been 
passed on 30th November 1934, against 
one Uma Datt. There were three other 
defendanta in the suit, Shambhu, Har 
Datt and Jagdish Prasad—tbe suit was 
one for redemption, and it resulted in a 
preliminary decree being passed on the 
date above mentioned. I understand that 
the decree has not yet been made final. 
There was an appeal preferred by Jagdisb 
Prasad and Har Datt against the prelimi¬ 
nary decree, but tbe appeal was dismissed 
on 5th February 1935. In that appeal 
neither Uma Datt nor Shambhu was 
impleaded, either as an appellant or as a 
pro forma respondent. After tbe decision 
of tbe appeal, the plaintiffs applied on 
28tb February 1935 for a final decree, and 
on 14tb May 1935 Uma Datt applied for 
tbe setting aside of tbe preliminary decree 
passed ex parte against him. Tbe learned 
Munsif held that there bad been no due 
servioe of notice on him, and that he only 
came to know of tbe decree some time in 
tbe month of Baiaakb, which in tbe year 
1935 covered the period from 19th April till 
18th May. The result was that the learned 
Munsif set aside tbe ex parte decree 
against Uma Datt subject to his paying 
Bs. 10 as costs to tbe other side. The plain, 
tiffs in the suit have now made this appli¬ 
cation in revision. 

It appears that substituted service was 
direct^ to be made upon Uma Datt for 
tbe hearing of the suit by means of a 
pnblioation in tbe Pioneer, and tbe notice 
was pnbliabed in an issue of that paper 
dated 8th November 1934. Tbe oontention 
of tbe learned counsel for the applicants 
is that tbe substituted service thus made 
must be regarded as due service for tbe 
purpose of Art. 164 of Sob. 1, Lins. Act, 
having regard to the provisions ot O. 6, 
B. 20 (2), Civil P. 0. Be makes referanoe 
to a decision of a learned Single Jodge of 
this Coart reported in A 1 B 1931 Oadh 
369.^ That decision followed a deoision of 

1. Tbakar Prasad ▼. Lala Barati Lat. A 1 B 1931 
Oudh 869^189 I 0 7T8s8 O W H 840. 
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the Madras High Coart reported in A I B 
1928 Mad 815,^ but that deoision was 
dissented from in a later deoision of the 
Madras High Court reported in AI B 1931 
Mad 813.^ Moreover, in the case of this 
Court the applicant for the setting aside 
of the ez parte decree did not raise any 
plea that the substituted service was not 
duly effected, or that it was improperly 
ordered on insufficient material. I do not 
think, in the circumstances, that there is 
any reason for my interfering in revision 
with that part of the order of the learned 
Munsif by which he held that Uma Datt 
had not been duly served by publication. 
It is to be noted that O. 5, E. 20 (2), 
Civil P. C., says that service substituted 
by order of the Court shall be as effectual 
as if it bad been made on the defendant 
Ipersonally, but, as was pointed out in 
A 1 B 1931 Mad 813,^ it does not follow 
that substituted service is necessarily due 
service, the adequacy of which can never 
be contested by the party concerned. A 
similar view was taken in a Full Bench 
decision of the Allahabad High Court 
reported in A I R 1931 All 727.* 

The other contention of the learned 
counsel for the applicants is that the preli. 
minary decree merged in the appellate 
decree, and that the learned Munsif bad 
thereafter no jurisdiction to set aside the 
ez parte decree against Uma Datt. In 
that oonnezion he made reference to a 
deoision of the late Court of the Judicial 
Commissioner reported in A I B 1921 
Oudh 141^ and a deoision of this Court 
reported in A I B 1929 Oudh 35.^ These 
two decisions appeared at first sight to 
cover the facts of the present case, but in 
reality they appear not to do so, since 
Uma Datt was, as has been mentioned 
already, not a party to the appeal that 
was preferred against the preliminary 
decree, either as an appellant or as a pro 
forma respondent. In these circumstanoes 
it is contended by bis learned counsel that 

2. 8hariba Beeby v. Abdul Salam, AIR 1928 
Mad 815=110 1 C490=61 Mad860=56ML7 
665. 

9, Gyanammal v. Abdul HueBain 8ablb, AIR 
19S1 Mad 813=184 1 0 1202=55 Mad 223= 

61 M L J 920. 

4. Bam Bbatose v. Ganga Biogh, AIR 1931 All 
727=136 I C 609 = 64 All 164 = 1931 A L J 
1049 (FB). 

6. Mababali Parebad v. Balbbaddar Singh, AIR 
1921 Oudh 141=64 I 0 303=94 O 0 982. 

6. Girdbari Lai 7 . Deputy Oommieeloner, Gonda, 
AIR 1999 Oudh 86=114 10 319 = 4 Luok 
201=6 OWN 1037. 
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his position is not affected by that appeal, 
and he was entitled to apply under 0. 9, 
B. 13, Civil P. C., to the Court which 
passed the decree for an order to set it 
aside as against him. Beferenoe was made 
to two decisions reported in 39 All 13^ and 
54 All 423.® There is nothing to show 
that in the cases of this Court and the 
late Court of the Judicial Commissioner 
any question arose of a party having been 
entirely omitted from an appeal. Following 
the principles laid down in the Allahabad 
rulings just referred to, I think that there 
was no legal bar to the Munsif’s setting 
aside the ez parte decree against Uma 
Datt, and I accordingly dismiss this appli. 
cation with costs. 

S.c./r.e. Application dismissed. 

7. Gajraj Matl Tinarin v. Bhami Nath Ral, 

AIR 1917 All 281=36 I 0 307=39 All 13= 
14 A L J 853. 

8. Raghunandan Chauba t. Bhuwal Tewaii, 

AIR 1932 All 340=140 I 0 178=54 All 423 
=1932 A L J 257. 
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ZiaUL Hasan J. 

Firm Bam Rachhpal.Shiam Lai, 

Decree-holder — Applicant. 

v. 

Gur Narain Brothers, Decree-holder 
and another, Judgment.dehtor 
Opposite Party. 

Civil Bevn. Appln, No. 140 of 1936| 
Decided on 2nd September 1937, from 
order of Judge, Small Causa Court, Book, 
now, D/. 14th December 1936. 

(a) Civil P, C. (1908), S. 73 (2) — S. 73 (2> 

doei not apply whera one deeree*boldar doea 
not dany right of another to receive rateable 
aaieti. 

Section 73 (2) does not apply to a case In whiob 
one deoree^bolder who is entitled to rateable assets 
does not deny the right to leoelve the same of 
another deoree-holder who has withdrawn all the 
assets liable to be rateably distributed. [P 13 ^ 3} 

(b) Civil P. C. (1908) Se. 63 and 73 —Court 
of inferior grade should send sale proceeds 
to Superior Court — Transfer of decree to 
Court realizing aaseta ie not condition prece* 
dent to application under S. 63. 

Section 63 contemplates a case where 
ments of the same property have been made by 
different Courts at the Inatanoe of different 
holders of the common judgment-debtor and »» 
the duty of the Court of the inferior grade 
the Bale proceeds to the superior Court, o* 
does not require the transfer of a deow . 
Court where the prooesa of a *®®*^®* 
place as a condition precedent to an appJioa 
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1938 

undoE S. 63 : id 0 0 291 and AI R 1926 Cal 723, 
Bel. on. [P 14 0 1] 

M. L. Tilhari and B. N. Boy — 

for Applicant, 

K. N. Tondon — for Opposite Party. 

Order. — This is an applioatioD under 
8 . 25, Provincial Small Cause Courts Act, 
against an order passed by the learned 
Judge, Small Cause Court, Lucknow, in 
execution proceedings. The opposite party 
No. 1, namely Gur Narain Brothers, obtain¬ 
ed a money decree against opposite party 
No. 2, Sita Bam Bhola Nath, from the Court 
of Small Causes, for Bs. 656.6-0 and 
Es. 135-6.0 costs. On 8th September 1935 
this decree was put in execution and a 
prayer was made for the attachment and 
eale of some moveable property of the 
judgment.debtor. This property was sold 
in several lots on different dates from 28th 
July to 1st August 1936. The present 
applicants obtained their decree for Rupees 
3,000 odd against the same judgment- 
debtor from the Court of the Second Sub- 
Judge Delhi on 29th June 1936. This de- 
eree was transferred to this district for 
execution on 22nd July 1936 and was sent 
by the learned District Judge of Lucknow 
to the Civil Judge, Mohanlalganj. An 
application for execution was put in by 
the applicants before the Civil Judge, 
Mohanlalganj on 24th July 1936, praying 
that the property attached by the Judge, 
Small Cause Court, Lucknow in execution 
of the decree of Gur Narain Brothers be 
attached and rateable distribution be made 
of the assets. An order of attachment 
was thereupon sent by the Civil Judge 
Mohanlalganj to the Judge, Small Cause 
Court, Lucknow on 3l8t July 1936. On 
Ist August 1936 the Civil Judge Mohanlal. 
ganj sent a rubkar to the Judge, Small 
Cause Court, Lucknow asking him to sell 
the property and to send the sale proceeds 
to his Court for rateable distribution. To 
this the learned Judge, Small Cause Court, 
replied on 5th August 1936 that the at- 
taohed property had already been sold in 
his Court aud there were several other de- 
oree.holders whoolaimed rateable distribu- 
tion. He also asked the learned Civil Judge 
to direct the decree-holders (the present ap. 
pUoants) to put in an application in bis 
Court if they wanted rateable distribution. 
On 12tb August 1986 the learned CKvil 
Judge Mohanlalganj again wrote to the 
Judge, Small Cause Court, asking him to 

esnd tbs rtmalnlog alkaobad ptopei^ and all the 
sab prooMdi to Ibis Oourt wblob will dslannlna 


thd claims of the deoEeS'holdet of your Court as 
laid down in 8. 63, Civil P. 0. 

This requisition was not oomplied with 
and on 11th September 1936 the learned 
Judge, Small Cause Court, who also exer. 
oised insolvency powers, intimated to the 
Civil Judge, Mohanlalganj that owing to 
one of the creditors of the judgment- 
debtor applying for the judgment-debtors 
being adjudged insolvents, the proceeding 
in execution has been suspended and the 
property made over bo the receiver. There 
was further correspondence between the 
two Courts till 9bh December 1936, when 
in the insolvency case it was decided that 
the receiver should take the unsold pro. 
party only but not the proceeds of the 
sale held in execution of Gur Narain Bro¬ 
thers’ decree. On 14tb December 1936 
the present applicants applied to the 
learned Judge, Small Cause Court, to send 
the sale proceeds to the Court of the Civil 
Judge, Mohanlalganj. This application was 
dismissed with the following order : 

I have seeo the 6Ie. No attaohmeot of money 
has been ordered. The applioation be rejeotod with 
reference to the order dated let August 1936 and 
0. 21, R. 62. 

It is this order which is the subject of 
the present applioation for revision. On 
behalf of the opposite party Ko. 1 a preli- 
minary objection is taken that no revision 
lies as a remedy was open to the appli- 
cants by way of a suit under S. 73, 01. (2), 
Civil P. C. That sub-section provides : 

Where all or any of the assets liable to be cate' 
ably distributed under this section are paid to a 
person not entitled to receive the same, any per¬ 
son BO entitled may sue such person to oompel 
him to refund the assets. 

It is said that opposite party No. 1 has 
withdrawn the money that was in the 
Court of the learned Jndge, Small Oanse 
Court, Lucknow. I doubt however if this 
sub-section applies to the present case in 
which the applicants do not deny tbe 
opposite party No. I’s right to receive 
rateable assets. I therefore overrule the 
preliminary objection. Coming to the 
merits, I am of opinion that tbe order of 
tbe learned Judge, Small Cause Court, was 
wrong. He is not correct in saying that 
no attachment of money had been ordered 
by the Civil Judge, Mohanlalganj. As a 
matter of fact I have shown above that 
tbe learned Civil Judge attached both the 
property and the sale proceeds. Under 
O. 91, B. 59, Civil P. 0., where property 
to be attached 1> in the oostody of any 
Ooort, the attachment is made by a 
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sotioo to sQoh Court requestiDg that suoh 
property may be held subject to the fur- 
tber orders of the Court from which the 
notice is issued. We have seen that the 
learned CivilJudge, Mohaulalganj attached 
the property by sending notice to the 
Judge, Small Cause Court, on diet July 
1&36, and that be also attached the sale 
proceeds by several rubkars one of which 
was dated 12tb August 1936. 

It is said on behalf of the opposite party 
I4o. 1 that the attachment made by the 
the learned Civil Judge, Mobanlalganj was 
illegal and that the applicants should have 
applied for rateable distribution to the 
Judge, Small Cause Court. This contention 
is to my mind wholly untenable. In the 
first place in view of the amount of the 
applicant's decree, execution of that decree 
was beyond the pecuniary jurisdiction of the 
Judge. Small Cause Court, and in the 
second place under 8. 63, Civil P. C., the 
Court of the Civil Judge, Mohanlalganj was 
the proper Court to distribute the assets. 
In 13 O C 291’ it was held that 8. 295 
of Act 14 of 1882 (corresponding toS. 73 of 
the present Code) did not require the trans* 
fer of a decree to the Court where the 
process of realization takes place as a con. 
dition precedent to an application under 
S. 285 (8. 63 of the new Code) and there* 
fore a fortiori it is not necessary for the 
ideoree.holder seeking rateable distribution 
to apply for execution of his decree to 
the Court where the realization takes place. 
In A I B 1936 Cal 723^ it was held that 
8. 63 contemplates a case where attach, 
ments of the same property have been 
made by different Courts at the instance 
of different decree-holders of the common 
judgment-debtor and that it is the duty 
of the Court of the inferior grade to send 
the sale proceeds to the superior Court. 
It is not necessary to refer to other oases 
on the point as the provisions of 8. 63, 
Civil P. 0. are quite clear. The applioa. 
tion is allowed with costs and the order 
of the lower Court set aside. The oppo¬ 
site party No. 1 should be made to re.depo. 
sit the money which'should then be sent 
to the Court of Civil Judge, Mohanlalganj 
for rateable distribution. 

S-O./r.K. Applic ation allowed^ 

1, Mohan Lal v. Humayun Jah, (1910) 13 0 0 
991=8 I C 372. 

9, Burendta Eumar v. Jamlni Enmac, AIR 
1936 Oal 783=166 1 0 178 = 1 L R (1937) 1 
Oal 391=10 OWN 1307. 
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Madeley J. 

Ram Sarup — Plaintiff — Appellant. 

V. 

Brij Mohan Lal — Defendant — 

Respondent. 

Second Appeal No. 330 of 1935, Decided 
on 25tb August 1937, against order of 
Sub.Judge, Barabanki, D/- 24th August 
1935, 

Minor — Contract by *— Contract entered 
into during minority cannot be ratified oa 
attaining majority—Old contract it not good 
consideration for new contract Suit on new 
contract — No precumption of consideration 
arises under S. 118 Negotiable Instruments 
Act—Nor can compensation be allowed. 

A COD bract entered into by a minor beiag noU' 
and void, ite eubsequent raiiQcation by the minor 
on attaining the age of majority cannot form a 
valid oontraot ou wbioh a suit can be maintained. 
The ooneideratioD nhiob paeeed under the earlier 
contract cannot be imported into a new oontraot 
into which the minor entered on attaining 
majority. [P 16 G 1] 

Where therefore a ‘bond’ executed by minor 
during hie minority was incorporated as oooBide* 
ration for another bond executed by him on 
attaining majority, and the suit was brought on 
the basis of the latter bond : 

Held that the first bond was void ab initio end 
oould not form a basis for the latter one. Pre¬ 
sumption of consideration arising under B. 116 
was not available as the bond was void. 

(P 15 0 9] 

Held further that no compensation oould to 
allowed as there was no ooneidetation •.Ala 
J935 Lah 561 {F B), Bel. ort ; SO Cal 539 {P C). 
Bef. [P IB 0 !11 

K. P, Misra — for Appellant. 


B. N. Lal and Murli Manohar Lal 

for Respondent. 

Judgment. — This ia a second appeal 
tgainali a decision of theSubordioatoJudge 
3 f Barabanki allowing an appeal and 
reversing a decree of the Honorary Munaii 
jf Zdidpur. The facts of the case are that 
9 ?hen the defendant was a minor, be 
executed a bond in favour of the plaintiff- 
Da 11th August 1935, after defendant bad 
attained bis majority, ho executed ano^ef 
bond in lieu of the previous one. _*be 
plaintiff brought this suit on the basis o 
khe second bond. The Honorary Muoau 
leoreed the suit. The learned Subordinate 

Judge relying upon A 1 R 1928 All 4 
allowed the appeal on the ground that 
Brat bond having been given by a parson 
luring minority was void and could 
f orm valid oonsideration for another dopo 

1. Buraj Narain v. Bakhu Aheer, At 

440==119 1 O 169=61 aU 164=86A L 3 IW* 

(P B). 
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wbioh be executed eubseqnently after after ooDBidering previous rulings of its 
oomiug of age In this Court it is urged own Court and of the Calcutta Bigb Court 
that there is ooDsiderableconfliob of opinion has come to the same oonolueion as the 
upon this question and that it is a question Allahabad High Court, 
which ought to be referred to a Bench. Coming to the question of 8 . 25(2). Con- 
It has been held in some cases m spite of tract Act, I think that the Full Bench 
the clear terms of the Act that a bond j-oUpg of the Lahore High Court above 
executed by a njinor is not void ab initio quoted really covers this question as well 
but voidable. If It 18 not void ab iDitio, when it says the consideration which 
counsel argues that it is something which passed under the earlier contract cannot 
Muld be consideration for the second bond, be imported into the contract into which 
Furthermore. ID some oases it has been the minor entered on attaining majority, 
held to ha valid consideration for a second Furthermore, in this case it is not proved 
.Moreover, it is argued that under that there was any consideration for the 
B. 26 2^ CoDtraob Act. a second bond can fi^t contract. The appellant's learned 
be enforced. 8. 25 (2) provides that an counsel argues that such consideration must 
agreement made without consideration is be presumed. Suoh a presumption can only 
not void If It 18 a promise to compensate a arise under S. 118, Negotiable Instruments 
person who has already voluntarily done Act. and this bond being void is notanego. 
somebbiDg for the pronoisor. It is argued tiable instrument, nor. I think, could such a 
that the appellant provided money for the presumption ever arise with regard to a 
respondent while be was a minor and that oontraob made by a minor. The reason 
this was a voluntary doing of something ^hy the law will not recognize a oontraob 
for the minor. In the Allahabad ruling made by a minor seems bo be that a minor 
relied upon by the lower Appellate Court, has nob yet reached years of discretion. 
Mukerp J dissented from the majority of Such a person would therefore be liable to 
the Bench relying upon this section. Ibis be deceived and to enter into contracts 
further urged that m any case oompensa- •without consideration. It must be pointed 
tion flbould be aUowed to the appellant out, moreover, since the consideration for 
under H. 41, Bpeeino Belief Act. the first bond cannot be imported into the 

It is true that there was once a conflict scoond bond, the cause of aoti'>n, if any, 
of opinion whether a contract entered into under 8. 25 (2) will be quite different from 
by a minor was void or only voidable, but causa of action in this case, 
this has been set at rest by the decision of As to the argument that the appellant 
the Privy Counoil in 30 Cal 639^ at page should get compensation because this Court 
646. The rulings of the Lahore High Court is oancelliog or resoioding a oontraob, 
and the Calcutta High Court which have namely that contained in the second bond, 
been quoted as examplesofaoontraotmade the answer is that even suppiisiog the 
by a minor being treated as valid oonsi. effect of this decision can be called a can. 
deration for another contract entered into oelliog or rescission of the contract, no 
by him after be bad attained his majority compensation could be allowed for the 
have been considered in a reoenb Pull simple reason that the contract is without 
7^“^ J Lahore High Court in consideration. I do not therefore consider 

Id Lab 646. There it was held that a that there is any conflict of recent decisions 
oontraot entered into by a minor being which would justify me in referring this 
Dull and void, its subsequent ratification by case to a Bench. The law appliothble to 
the minor on attaining the age of majority the case seems to be perfectly clear and 
oannot f(»m a valid contract on which a well ascertained. I therefore dismiss the 
suit oan be maintained. The oonsideration appeal with costs, 
wbiob passed under the earlier contract 

cannot be imported into the oontraot into b.d./r.k. Appeal dismiaeed. 

whtoh the minor entered on attaining 
majority. The Lahore High Cour t therefore 

2. Mohort Bibee ?. Dbarmodea Ohoee, (1903) 80 

Oa) 339=301 A IH = 7 0 W N 441 = 8 Bar 

874 (PO). 

8, Goblnd Bam ▼. FirandlUa, AIR 1086 Lab 

661=160 1 0 248 s 16 Lab 646 = 87 P L B 

690 (F BJ. 
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Srivastava Ag. C. J. 

'Gauri Shankar — Defendant — Appel- 

laDt. 

V. 

Lala and another. Plaintiffs and an. 
other. Defendant — Bespondents. 

' Second Appeal No. 166 of 1935, Decided 
on 20bh September 1937, against order of 
Diet. Judge, Rae Bareli, D/. 25bh March 
1935. 

Mortgage—Redemption —Suit for — Mort¬ 
gagor must prove existence of mortgage on 
which he bases bis claim—On failure to prove 
specific mortgage, he cannot set up different 
mortgage and claim decree upon it. 

When the mortgagor brings a suit for redomp- 
tioo on the basis of a speoiQc mortgage, it is his 
duty to establish the existence of that mortgage 
and he cannot, on his failure to prove the speoifio 
mortgage set up by him, be allowed to make out a 
new case by olalmiog a decree on the basis of the 
defendant being admitted or proved to be a mort¬ 
gagee whether under some unknown mortgage or 
under a different mortgage; S OC 173\ AIR 1925 
Oudh 250 and AIR 1926 Oudh 546, Bel. on. 

[P 16 0 21 

R. B. Lai and M. M. Lai — 

for Appellant. 

Badha Krishna — for Respondents Nos. 

1 and 2. 

Judgment.—This is a second appeal by 
one of the defendants against an appellate 
decree of the learned District Judge of 
Bae Bareli upholding the decree of the 
learned Munsif of that place. It arises 
out of a suit for redemption of a mortgage. 
The plaintiffs’ case was that they were 
the legal representatives of one Binda who 
in 1876 had made a mortgage with posses¬ 
sion of the three groves in suit in favour 
of one Ram Ghulam, the predeoessor-in- 
title of the defendants for Bs. 60. The 
defendants denied the pedigree set up by 
the plaintiffs and denied the alleged mort. 
gage. The learned Munsif held the alleged 
mortgage to be proved and also found that 
the plaintiffs were the legal representatives 
of the mortgagor Binda. He accordingly 
decreed the plaintiffs' claim. On appeal 
the learned District Judge upheld the trial 
Court’s finding about the plaintiffs being 
the legal representatives of Binda. He 
further held that the mortgage in dispute 
did not come into existence in 1876 but 
came into existence in 1868. As the plain, 
tiffs’ claim, treated as one based on a 
mortgage of 1868, was on the face of it 
barred by limitation at the date of institu- 
tion of the suit, the learned District Judge 


further went into the question of limitation 
and found that limitation was saved under 
S. 19, Limitation Act, by reason of an 
acknowledgment made in 1893. In result 
he upheld the decree of the Munsif and 
dismissed the appeal. 

The only contention urged on behalf of 
the appellant is that the plaintiffs having 
failed to prove the specific mortgage of 
1876 on which they had based their claim 
for redemption, the learned District Judge 
was in error in giving the plaintiffs a 
decree for redemption in respect of adiffer- 
ent mortgage namely one alleged to have 
been made in 1868. It is also complained 
that the learned District Judge was wrong 
in raising up for the first time iu appeal 
the question of acknowledgment for the 
purpose of saving limitation when no such 
acknowledgment was set up in the plead, 
ings as required by O. 7, R. 6, Civil P. C. 
I am of opinion that the appeal must 
succeed. There is a long course of decisions 
in this Court in which it has been held 
that in such suits for redemption the 
plaintiff must establish the specific mort¬ 
gage set up by him in bis plaint and must 
also show the mortgage in suit to be 
subsisting: 3 O C 173\ 1 O W N 130^ and 
AIR 1926 Oudh 546.^ The learned coun- 
sel for the plaintiffs-respondents has con¬ 
tended in reply that all these oases were 
distinguishable because in none of them 
the particular mortgage under which the 
defendants were in possession was proved, 
all that was proved being that they were 
in possession as mortgagee. Assuming this 
to be 80 , I do not think that the distinc¬ 
tion pointed out would make any difference 
in the application of the principle under¬ 
lying them. When the plaintiff brings a 
suit on the basis of a speoifio mortgage, it 
is his duty to establish the existence of 
that mortgage and he cannot, on his failure 
to prove the specific mortgage set up by 
him, be allowed to make out a new case by 
claiming a decree on the basis of tb® 
defendant being admitted or proved to be 
a mortgagee, whether under some unknown 
mortgage or under a different morfeg^®* 
In the oiroumsbanoea I am of opinion tha 
the learned District Judge was 
making out an entirely new case wbio 
the defendant had no opportunity of mee^ 


1. Salik Bam v. Ramanand, (1900) 8 0 0 

2. Jagjlwan Singh v. Gajtaj Smgh. AIBia 

Oudh 260=80 I 0 643=1 0 W N ISO. 

8. Mahadeo Lai v. Plrthlpal Singh, A I B ly* 
Oudh 546=96 I 0 96S. 
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ing by giving the plaintiffs a decree on the 
•basis of an alleged mortgage of 1868. 

A request was also made to me on behalf 
of the plaintiffs that they may be allowed 
to amend their plaint so as to convert the 
suit into a suit for redemption of the 
mortgage of 1868. It is admitted that if 
the plaintiffs have to institute a fresh suit 
it would be as much within limitation as 
the present suit. In the circumstances 
I think it would be proper that the plain, 
tiffs institute a fresh suit in respect of the 
mortgage of 1868 so that all the pleadings 
•with regard to it may be gone into afresh. 
There would be no advantage in ordering 
a fresh trial after allowing amendment of 
iihe plaint in this very suit. I accordingly 
allow the appeal, set aside the decrees of 
the lower Courts and dismiss the plaintiffs' 
■suit with costs throughout. 

-K B./r K. Appeal allowed. 


A. 1. R. 1938 Oudh 17 
Srivastava Ag. C. J. 

fifi. Shiv Nath Kunwar — Appellant. 

V. 

Lachhmi Narain — Eespondent. 

Beoond Appeal No. 405 of 1935, Decided 
-on 22nd September 1937, against order of 
Civil Judge, Sultanpur, D/. 2nd September 
1935. 

Tranifer of Property Act (1882), S. 11— 
Sole of property for ce«h coniideration—Sti* 
puletion in lele deed for payment of rent to 
■vendor—Sucb ttipulation It illegal and with¬ 
out coniideration^Deed cannot beconitrued 
•Of perpetual leaie. 

Where a vecdor makes an abaolute oonveyanos 
of hie property to the vendee by sale for a cash 
'ooneideration, the etipalatlon in the sale deed for 
payment of a oertatn amount to the vendor out of 
the profits of the property by way of rent^ is clear 
•restrlotlon on the enjoyment of the right created 
absolutely In favour of the vendee. Buoh a reetrlo- 
tlon being repugnant to the interest created, is not 
only Illegal but without ooneideration and oannot 
be enforoed. Snob a deed oannot be construed as 
a perpetual lease, nor oan the agreement to pay 
'rent be made binding on the vendee : A I R 1934 
Ml 400 and AIR 1916 Mad 998, Ditting. 

[P 18 0 1] 

■M. Wasim and Ali Hasan — 

for Appellant. 

'B. B. Lai and M. M. Lai — 

for Beepondent. 

Jadgment.—This is a second appeal by 
'the plaintiff who has been unsnooessfal in 
both the lower Courts. The admitted 
•facts of the case are that one Mt. Phnl. 
•jhari who was an under, proprietor of the 
1988 0/8 ft 4 


plots in suit, executed a sale deed in res. 
pact of them on 12th October 1914, in 
favour of Ramadbiu, father of the defen. 
dant, for a cash consideration of Ra. 1,000. 
The sale deed contained a stipulation to 
the effect that from 1329 Pasli oorrespon. 
ding to 1922 the vendee will pay Rs. 47 
per annum as rent to the vendor in res- 
peot of the land sold. On 3rd March 1922 
Mt. Phuljhari assigned her right to recover 
the aforesaid rent to the plaintiff. In 
1930 the plaintiff made an application to 
the Record OflBcer, district Sultanpur, to 
have this rent of Rs. 47 payable to her 
entered in the village records. The Record 
Officer having rejeotad this application, 
the plaintiff instituted the present suit for 
a declaration that as a representative of 
the vendor, she was entitled to get Rupees 
47 per annum rent in respect of the land 
in suit from the defendant and for a decree 
for Rs. 141 for arrears of rent for three 
years preceding the suit. Both the lower 
Courts have held that as the sale deed 
dated 12th October 1914 was an absolute 
transfer of title, the stipulation regarding 
the payment of rent was invalid and un. 
enforceable. 

The learned counsel for the plaintiff, 
appellant contends that the sale deed exe. 
cubed by Mt. Phuljhari should on a proper 
interpretation of all its terms be construed 
as a perpetual lease and held enforceable 
as such. He farther contends in the alter, 
native that independent of the nature of 
the transaction, the stipulation for pay. 
meet of Bs. 47 per annum ie a personal 
contract which is binding on the parties 
and their representatives and transferees. 
In my opinion neither of these contentions 
oan succeed. It ie clear beyond all doubt 
that the deed dated 12th October 1914 
purports to be and is in fact a sale and 
nothing but a sale. All through the doou. 
ment, the parties are referred to as the 
vendor and the vendee (baya and muebtari) 
and the land transferred as the land sold 
(arazi mnbaiya). The sale is described as 
bai kamil. It further provides that the 
vendee will remain in possession of the 
land sold with ail rights of transfer of 
every kind from generation to generation 
like the ezeoutanb and that thereafter 
the exeontant and her heirs bad no con. 
corn of any sort and no right (baq) left in 
the land sold. It is farther added that all 
the tigbte (tamam baq) in respect of the 
property sold were transferred in favour 
of the vendee. Thus, on an examination 
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of the terms of the deed there oan be no 
doubt that it was an out and out sale of 
the property in favour of the vendee. The 
stipulation relied on by the plaintiff is to 
the effect that the vendee after payment 
of Government revenue (shall pay) Bs. 47 
per annum to the ezeoutant and ber heirs 
and would appropriate to himself the 
balance of the profits. It is further stated 
that the aforesaid rent (lagan) shall be 
payable from 1329 Fasli. 

In my opinion this condition for pay¬ 
ment of rent is altogether repugnant to 
the nature of the transaction which, as I 
have just observed, is an out and out sale. 
When the vendor, who was admittedly an 
under.proprietor, made an absolute con. 
veyance of her under.proprietary rights, 
she was not left with any interest in the 
property which could entitle her to claim 
rent. S. 11, T. P. Act, provides that where 
on transfer of property an interest there, 
in is created absolutely in favour of any 
person, but the terms of the transfer 
direct that snob interest shall be applied 
or enjoyed by him in a particular manner, 
he shall be entitled to receive and dispose 
of such interest as if there were no such 
direction. In the present case there is no 
room for doubt that interest was created 
absolutely in favour of the vendee. The 
stipulation for payment of a certain sum 
out of the profits of the property by way 
of rent is a clear restriction on the enjoy¬ 
ment of the right created absolutely in 
favour of the vendee. 8uoh a restriction 
being repugnant to the interest created, it 
cannot be enforced against the vendee 
who is entitled to enjoy the profits of the 
property as if there was no snch restrio. 
tion. It is also clear that the sale deed 
was for a cash consideration of Bs. 1,000. 
The agreement for payment of Bs. 47 as 
annual rent is therefore not only illegal 
but also without consideration. I have 
therefore no hesitation in bolding that the 
deed in suit cannot be construed as a per. 
petual lease, nor oan the agreement for 
payment of rent be made binding on the 
defendant. 

Reliance was placed on the decision of 
the Allahabad High Court in 46 All 333^ 
and on the decision of the Madras High 
Court in 39 Mad 462.^ The first of the 

1. Basdeo Bai v. Jbagra Bai, AIR 1924 All 40 

=;83 I 0 390=46 All 383=22 A L J 266. 

3. Avcla Oharamndi v. M. Bagbavala, A I B 

1916 Mad 296=28 1 0 871=89 Mad 462=28 

M L J 471. 


Dass (Srivastava Ag. 0. J.) A, I. R,. 

cases was a suit for pre-emption brought 
upon the basis of the village wajib.nl.ara'. 
which evidenced a contract of pre-emption 
amongst the co-sharers. It was signed 
by the father of the plaintiff and the- 
grandfather of the vendor. It was held 
that such a contract was enforceable not 
only against the oo. sharers who bad ori. 
ginally signed the wajib-ul arz but also 
against their transferees with notice or 
gratuitous transferees. In tbe Madrae 
case it was held that a contract to convey 
or reconvey immovable properties when, 
ever demanded for a certain amount is- 
only a personal contract and does nob 
create any interest in immovable pro. 
perty and is therefore enforceable and not- 
void as oontravening tbe rule against per. 
petuities. Thus it will be seen that neither 
of these two oases has anything in common, 
with the present case and both of them 
are clearly distinguishable. Tbe resnlb 
therefore is that the appeal fails and i& 
dismissed with costs. 

s.c./b.k. Appeal dismissed* 


A. I. R. 1938 Oadh 18 
Sbivastava Ag. C. j. 

Pateshwari Din and another — 

Defendants — Appellants.- 

V. 

Mahant Sarju Dass — Plaintiff — 

Bespondent. 

Second Appeal No. 133 of 1935, Decided 
on 22nd September 1937, against order of 
Civil Judge, Fyzabad, D/- 16th February 
1936. 

Re« judicata — Adverae findiug agaioat' 
party in previous suit —But decree wholly m 
his favour — Finding is not res judical* 
against him in subsequent suit. 

Where a decree In a previons enlt is wholly to 
favour of a person and gives him all the reliefs 
sought for by him, he has no right of appear 
against the decree so as to enable him to oontest- 
any adverse finding against him in enoh suit. 
Henoe snoh adverse finding cannot operate as re* 
jadioata ae against him in a subsequent eoit: 
AIR 192i P 0 144, Expl.i AIR 1930 Oudh 
194, Eel. on. [P 19 0 2 ; P 20 0 Ij 

H. H. Zaidi — for Appellants. 

Badha Krishna and Ali Hussain — 

for Respondent.^ 

Judgment.—This is an appeal by th® 
defendants against an appellate decree o 
the learned Civil Judge of Fyzabad 
ing the decree of the learned Munsu o 
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that plaoe. The f&ote of the oase are that 
OQ lltb June 1928 one Sarja Prasad made 
a mortgage of one grove in favour of the 
plaintiff. In May 1929 Sarju Prasad in. 
stituted a suit for partition of the joint 
family property against bis brother Pate, 
shwarl Din and bis nephew Bhagwati 
Prasad. A decree based on a oompromise 
was passed in this suit in December 1929. 
It was followed by a final decree for parti, 
tion which is dated 2l8t May 1931. As a 
result of this partition, half of the grove 
which had been mortgaged by 8arja 
Prasad in favour of the plaintiff was al. 
lotted to the share of Fateshwari Din and 
Bhagwati Prasad. The plaintiff brought 
a suit on the basis of his mortgage against 
Sarju Prasad alone, and obtained a decree 
for sale which was made final on 23rd 
February 1931. Bo Pateshwari Din, Bhag. 
wati Prasad and Baba Lai son of Sarju 
Prasad brought a suit for a declaration 
that the grove mortgaged under the deed 
dated 11th June 1928 was exclusively 
owned by them and was not liable to sale 
in execution of the plaintiff’s decree. Tbs 
learned Munsif who tried the suit found 
that the mortgage in the plaintiff’s favour 
was executed for family necessity and 
that Sarju Prasad executed it as manager 
of the family. He therefore dismissed the 
suit on 16th April 1932. All the three 
persons Pateshwari Din, Bhagwati Prasad 
and Babu Lai appealed against the decree 
of the Munsif. The Appellate Court on 
21st February 1933 upheld the findings 
of the Munsif about the mortgage in ques. 
tion being for family necessity and about 
Sarju Prasad being the manager of the 
joint family. It accordingly considered 
the mortgage deed dated 11th June 1928 
to be binding on the plaintiffs of that suit. 
However, it was of opinion that the decree 
dated 23rd February 1931 was not binding 
on Pateshwari Din and Bhagwati Prasad 
as they were not parties to it. In the result 
it allowed the appeal of Pateshwari Din 
and Bhagwati Prasad and gave them a 
declaration that they and their shares in 
the property in suit were not bound by 
the decree in question and by the sale 
held under it. Thereupon the plaintiff 
instituted the present suit against Pate- 
shwari Din and Bhagwati Prasad for re. 
oovery of half of the mortgage money due 
under the mortgage dated lltb June 1928 
by sale of half of tbe share of the grove. 
The learned Munsif dismissed tbe suit. On 
•ppeal tbe learned Civil Judge held that 


the finding of the Appellate Court in the 
earlier declaratory suit that the mortgage 
in suit was executed by the manager for 
family necessity and was as such binding 
on Pateshwari Din and Bhagwati Prasad 
operates as res judicata and that the 
learned Munsif was wrong in not treating 
it as such. He accordingly allowed the 
appeal and decreed tbe plaintiff’s claim. 

Tbe only question which I am called 
upon to decide is whether the above men. 
tioned finding of tbe Appellate Court in 
earlier declaratory suit operates as res 
judicata or not in tbe present suit. As 
already stated, tbe decree of the Appellate 
Court allowed tbe appeal of Pateshwari 
Din and Bhagwati Prasad and granted 
them a declaration that they were not 
bound by the decree for sale and the sale 
which bad taken plaoe in execution of it 
so far as it affected their shares. Thus 
there can be no doubt that tbe decree was 
wholly in favour of Pateshwari Din and 
Bhagwati Prasad and gave them all the 
relief sought for by them. The question 
therefore is reduced to this, namely whe. 
ther in such a oase Pateshwari Din and 
Bhagwati Prasad had any right of appeal 
against tbe decree which could enable 
them to contest tbe adverse finding of the 
Appellate Court about tbe mortgage being 
binding on them. Tbe learned Civil Judge 

has observed “that in India.there is 

no provision that no appeal will lie if a 
decree is in favour of the appellant”, 

This is an amazing provision which 
even the learned counsel for tbe respon. 
dent is not prepared to support. No doubt 
a right of appeal is a creature of the 
statute and one has to look to the provi. 
sions of tbe Code of Civil Procedure to 
find out whether in a particular case an 
appeal is competent or not. S. 96, Civil 
P. C., provides for appeals from original 
decrees and 8. 100 for appeals from appel- 
late decrees. 8. 104 makes provision for 
appeals against certain orders. There Is 
no provision for any appeal against a mere 
finding irrespective of the decree or order. 
I have therefore no doubt at all that 
Pateshwari Din and Bhagwati Prasad bad 
no right of appeal against the decree of 
tbe Appellate Court. It follows that they 
bad no right of redress against any adverse 
findings contained in the judgment of the 
Appellate Court, and those findings cannot 
therefore operate as res judioata. The 
learned Civil Judge seems to have gone 
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astray due to some misapprehension as 
regards the effect of the decision of their 
Lordships of the Privy Council in 51 I A 
293^ at p. 302. However, I do not think 
that he had any excuse for the misappre. 
hension when his attention appears to 
have been drawn to the decision of a 
Bench of this Court in 6 O W N 1320.^ 
The case in 51 I A 293^ was discussed at 
some length by the Bench, and the fol. 
lowing observations made in that case 
might be usefully quoted : 

But the point v?biob is of eecious oonsideration 
in this connexion is that the Privy Council case 
was decided in both the Courts against the party 
as against whom the dndiog as to the jotedari 
right was given in the second Court and in the 
olroumstanoes it was open to that party to chal* 
lenge the correctness of the decree by taking an 
appeal to a higher tribunal and thereby also to 
challenge the correctness of the finding on the 
jotedari right. He did not do so. The finding 
was therefore held to constitute res judicata In 
the subsequent suit. This cannot be predicated of 
the present case. We have endeavoured to explain 
the decision of their Dordshipa of the Judicial 
Committee in 611 A 293^ at some length for the 
reason that within the experience of both of us 
the deoisioD is quoted in support of a plea of res 
judicata in respect of a finding alone by over* 
looking the fact that the party against whom the 
finding was given had a right of appeal against 
the whole decree. 

1 have therefore no hesitation in holding 
that the lower Appellate Court was wrong 
in holding that the previous finding about 
the deed in suit being binding on the 
appellants, operates as res judicata in the 
present suit. I therefore allow the appeal 
with costs, set aside the decree of the 
lower Appellate Court and send the case 
back to the Court of the Civil Judge for 
the appeal being re-admitted at its origi. 
nal number and disposed of on the merits 
according to law. 

D.S./R.K. Appeal allowed. 

1. Midnapur Zamindary Oo. Ltd. v. Naresh 

Narayan Boy, AIR 1924 P 0 144=60 I 0 

827=61 I A 293=61 Cal 631 (P 0). 

2. Obandrika Bingh v. Obokhey Blngh, AIR 

1930 Oudh 124=122 I 0 610=4 Luok 404= 

6 O W N 1320. 
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ZiAUL Hasan and Smith JJ. 

In re Court.fees in 

Gauri Shankar and others—Plaintiffs 

—Appellants. 

V. 

Mohan Lai—Defendant —Respondent. 

In re Court.fees in First Appeal No. 4 of 
1937, Decided on 17th September 1937, 
against order of Sessions and Civil Judge, 
Lucknow, D/. 28th October 1936. 

Court fees Act (1870), Sch. 2, Art. 17 (vi)— 
Suit for removal of existing mutawalli aud 
for appointment of another, falls under 
Art. 17 (vi). 

A suit asking for the removal of an eziskiog 
mutawalli and the appointment of someone else in 
his place comes under Art. 17 (vi)of Sch. 2. Such 
relief should not be presumed to be one for posses* 
Sion of the trust property : Case law referred. 

[P 20 0 2; P 21 0 1, 2] 

Harish Chandra and Makund Behari 
Lai — for Appellants. 

Badha Krishna and Rama Pat Ram — 

. for Respondent. 

Ziaul Hasan J.— In this case the office 
report is that there is a deficiency of R9.407 
in the court.fee paid on the memorandum 
of appeal, and of Rs. 380 in respect of the 
oourt.fee that was payable by the plain, 
tiffs.appellante in the trial Court. In 
their suit the plaintiffs prayed for the 
following reliefs : (a) That plaintiffs 1 

and 2 be appointed mutawallis ofThakurji 
(plaintiff 3) and defendant be ordered not 
to interfere with the plaintiffs’ manage* 
ment and worship, (b) If it be held that 
the defendant is the legal mutawalli, he 
may be ordered to render accounts and 
whatever may be found due be decreed 
in favour of plaintiff 3. (o) If plaintiffs 1 
and 2 for any reason be not appointed 
mutawallis, a Board may be constituted 
oonsisting of plaintiffs 1 and 2 and the 
defendant to manage the temple; and (d) if 
for any reason reliefs (a) and (o) be not 
granted, the defendant be restrained by e 
perpetual injunotion from resisting plain¬ 
tiffs 1 and 2 in taking part in the worship 
and in the management. The suit was 
dismissed by the trial Court and the plain¬ 
tiffs have brought the present 
They have valued relief (a) at Rs. 5,000, 
relief (b) at Rs. 1.000 and relief (d; at 
Rs. 100. The office reports that the 
plaintiffs.appellants should pay ad 
oourt.fee on relief (a) valued at 
The learned oounsel for the plaintiuB- 
appellants however contends that the oas 
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fees Aot, as it is not possible to estimate 
at a money value the subject matter in 
dispute, namely the appointment of the 
plaintiffs as mutawallis in plaoe of the 
defendant. The learned oounsel for the 
defendant, respondent had also appeared 
and argued the case before us in support 
of the office report. 

I am of opinion that the oontention of 
the learned counsel for the appellants 
should be accepted. There is a consensus 
of recent authorities in support of the 
view that an appeal asking for the re. 
moval of an existing mutawalli and the 
appointment of someone else in bis plaoe 
comes under Art. 17 (vi) of Boh. 2, Court, 
fees Aot. I may refer to A I B 1934 Pat 
647,^ 19 All 60.2 8 Lah 730* and A I B 
1926 Mad 722.* In 8 Lah 730,* along 
with the reliefs that the mahant be re. 
moved and a new mahant and a com. 
mittee be appointed, it was also prayed 
that the property of the trust be made 
over to the new mahant and the newly 
appointed committee, but in spite of the 
latter prayer it was held that Art. 17 (vi), 
of Boh. 2 applied to the suit. Similarly, 
in A I B 1925 Mad 722,* there was also a 
prayer that the trustees should be asked 
to make good to the trust itself the 
amount of money due by them and band 
over possession of the immovable property, 
but it was held that these reliefs could not 
be treated as part of the subject matter of 
the dispute between the parties, that they 
were mere ancillary reliefs and that the 
relief claimed clearly fell under Art. 17 (vi), 
Oourt.fees Aot. It was argued on behalf 
of the respondent that while the Lahore 
and Madras oases were under 8. 92, Civil 
P. 0., the Allahabad case was under 
Act 20 of 1863; but I fail to see that these 
facts can have any effect on the nature of 
the reliefs sought so far as the question of 
the proper oourt.fee is concerned and the 
learned counsel for the respondent has not 
been able to satisfy me on the point. The 
Patna case was moreover not one under 
any statutory provision but was an ordi. 

1. Manlavl Bayeed ▼. Bbab TataBol HoBsaio. 
A I B 1984 Pal 647=168 1 0 996. 

9. Ihakari v. Bramha Naraln, (1896) 19 All 60= 
1896 AWN 187. 

8. Bali Bam v. Ithar Dais, A I B 1938 Lab 118 
=110 I 0 964=8 Lah 780=99 P L B 97. 

4. Bodalaimathn Filial v. Bomafondaram PlUal, 
A I B 1996 Mad 793=87 T 0 96=48 M L J 

614. 


of a mosque. 

The office had relied on 8 Mad 616,® 1710 
270,® 87 I C 190,2 10 Bom 60,® AIR 1926 
Mad 804® and A I B 1932 All 693;^® but 
in A I E 1925 Mad 804,® A I B 1932 All 
593^® and 87 I C 190’ there was also a 
prayer for possession of the property and 
naturally ad valorem court.fea was asked 
for. The oases in 8 Mad 516,® 17 I C 270® 
and 10 Bom 60® no doubt support the 
office report, bub it appears to me that the 
trend of the modern decisions in almost 
all the High Courts is in favour of the 
appellants. I cannot also accept the con. 
tentioD that relief (a) claimed by the 
plaintiffs, appellants is in reality one for 
possession of the trust property. In my 
view, the criterion is to see whether by 
obtaining this relief the plaintiffs could 
obtain possession of the property by 
execution of the decree and the learned 
counsel for the respondent could not go so 
far as to say that they could. It was 
however contended that the latter words 
of relief (a) of the plaint containing the 
prayer that the defendant be ordered not to 
interfere with the plaintiffs' management 
and worship would entitle the plaintiffs 
[if the suit be decreed according to relief 
(a) containing these words] to obtain 
possession of the property; but as the 
learned oounsel for the appellants says, 
these words may be considered as a super¬ 
fluity. In fact, the learned counsel states 
that bis clients would be content to get a 
decree (should bis appeal succeed) iu terms 
of relief (a) shorn of these words. In 
AIR 1930 All 866” it was held that a 
suit for possession of the office of muta. 
walli is an action of a personal character 
and is not “a suit for possession of any 
property”. 1 am therefore unable to 
accept the argument that relief (a) of the 
plaint should be presumed to be one for 
possession of the trust property. I would 
therefore reject the office report and hold 

6. fioDBcbala v. Manlks, (1886) 8 Mad 516. 

6. Baeawa Slogh ▼. Sardarni Bbagwan Euar, 

(1913) 17 I 0 370=916 P L R 1913. 

7. Manni Lal 7. Radbey Gopaljl, A 1 B 1936 All 

603=87 I 0 190=47 All 601=23 A L J 844. 

6 . Baghanatb Ganeeh 7 . Gaogadbar Bblkaji, 

(1686) 20 Bom 60. ^ . 

9. In te Mobammad Goobs, A I B 1926 Mad 

804=88 I 0 909=48 M L J 671. 

10. Faraottamanand Girl 7. Mayanand Girl, A 1B 

1996 All 693=87 I 0 679. ^ .. 

11. Abdol Alim v. Abdul Hamid, A 1 B 1980 AU 

866=199 1 0 876. 
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that the oonrt>fee paid by the appellants 
is snffioient. 

Smith J.—I have read what my learned 
brother has said, and I agree with his 
ooDclusioDB, and have nothing to add. 

By Court.—We reject the oflBoe report 
and hold that the court-fee paid is saffi. 
oient. 

D.S./r.K. Report rejected. 

A. I. R. 1938 Oadh 22 
Brivastava Aq, C. J. and Smith J, 

Captain Raja Durga Narain Singh 
Sahib—Defendant —Appellant. 

V. 

Lala Ram Kishen Das, Plaintiff and 
others. Defendants — Respondents. 

First Appeal No. 66 of 1935, Decided on 
7th September 1937, against order of 
Civil Judge, Hardoi, D/. 26tb March 1935. 

Traoifer of Property Act (1882), S. 92 — 
Sale of part of mortgaged property to aaticfy 
mortgage decree — Part of consideration left 
with vendee for payment to mortgagee — 
No evidence regarding payment of money 
due under mortgage—Right of vendee to be 
subrogated — Question does not arise. 

Where a mortgagor sells part of the mortgaged 
property for satisfying a mortgage decree and 
leaves a part of the consideration ^ith vendee for 
payment to the mortgagee, in absence of evidence 
that the money due under the mortgage has been 
paid, no question of the right of the vendee to be 
subrogated can arise. [P 2l 0 1] 

M. Wasim and B. P. Misra — for 
Appellant. 

Badha Krishna, Naziruddin, Wasi 
Ahmad, Akhtar and 0. P. Lai — for 
Respondent 1. 

Judgment,—This is an appeal from a 
decision by the learned Subordinate Judge 
of Hardoi. The facts, briefly stated, are as 
follows: The descendants of one Madho 
Singh (the details of the pedigree are not 
disputed, and are given in para. 4 of the 
plaint), formerly constituted a Hindu joint 
family which afterwards disrupted. Bo. 
fore the separation, Ganga Bakhsh Singh, 
the son of Madho Singh, and Gopal Singh, 
Btsbeshar Singh and Narain Singh, the 
three sons of Beoban Singh, another son 
of Madho Singh, executed on Ist April 
1908 a mortgage deed (Ex. A.5) of cer- 
tain zamindari shares for Bs. 12,000 in 
favour of two mortgagees, Pandit Shiam 
Manohar Nath and Pandit Manharan 
Nath. On 4th August 1915, Gopal Singh 
and Narain Singh, two of the sons of 
Beohan Singh, and fonr sons of Ganga 
Bakhsh Singh, named Shankar Singh, 


Makund Singh, Birbal Singh and Shoo 
Datt Singh, mortgaged certain zamindari 
properties for a sum of Rs. 11.000 in 
favour of those same two mortgagees : vide 
Ex. A.6. In the year 1917, Baghubar 
Singh, son of Bisheshar Singh, separated 
from the rest of the family, and in the 
year 1919 there was a farther separation 
amongst the members who had remained 
joint after separation of Raghubar Singh, 
and the debts due from the family were 
allocated amongst the varioas separated 
branches. On Slst May 1926, Narain 
Singh, on his own behalf and as guardian 
of his minor son, Baij Nath Singh, toge. 
ther with his major son Naunihal Singh 
(alias Nanbe Singh) executed a mortgage 
deed (Ex. 1) of certain zamindari shares 
for Rs. 8,900 in favour of one Lala Ram 
Kishen Dass, to whom Narain Singh’s 
branch of the family was indebted to the 
extent of some Rs. 8,000 under the terms 
of the partition of 1919, and in whose 
favour Narain Singh bad executed two 
promissory notes on 21th June 1920, 
which promissory notes were renewed by 
him on 9tb June 1923. It is this mort. 
gage deed (Ex. 1) of Slst May 1926 
which forms the basis of the present salt 
by Lala Ram Kishen Dass. The first five 
defendants are Narain Singh, bis two sons, 
Naunihal Singh and Baij Nath Singh, and 
Sripal Singh and Krishnapal Singh, the 
two sons of Naunihal Singh. Defendant 6 
is Captain Raja Durga Narain Singh, who 
was impleaded as a transferee in 1933 of 
part of the mortgaged property. 

Various defences were raised in the suit, 
but in the end the learned Subordinate 
Judge gave the plaintiff a preliminary 
decree for sale of the mortgaged property ’ 
for the sum of Rs. 11,682, with costs and 
interest. He disallowed a claim by Cap* 
tain Raja Durga Narain Singh, defendant 6, 
that he should be subrogated to the rights 
of certain mortgagees to whom be was 
said to have made a payment under the 
terms of the sale deed (Ex. A*l) of l^th 
September 1933, in bis favour. The main 
defendants 1 to 5 have accepted the decree 
of the learned Court below. This appeal 
is by defendant 6 only. How the sale 
deed in his favour was brought about, we 
now proceed to explain. The original of 
this deed, it should be mentioned, is 
Ex. A-l, a copy of it is Ex. 2 printed at 
page 44 of part 3 of printed book. Ib w 
said that on 14th July 1920, Gopal Singh, 
Bisheshar Singh, and Narain Singh, sons 
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of Beohan Singh, and Shankar Singh, 
Maknnd Singh, and Birbal Singh, sons of 
‘Ganga Bakhsh Singh, executed a mortgage 
deed (Ex. A.2) of certain zamindari pro. 
•perties for a sum of Bs. 25,719 in favour 
of Pandit Manharan Nath and Pandit 
'Kailash Nath, the consideration of this 
■deed being for the most part the amounts 
■due under the two mortgages (Exs. A.5 
and A.6) referred to above of let April 
1908 and 4th August 1915, which amounts 
■were set-off in this later deed. A copy of 
the deed of 14th July 1920 was sought to 
•be produced in the case. It appears from 
the proceedings of 5th March 1935 in the 
learned Court below that the pleader for 
defendant 6 applied for an adjournment to 
•enable him to summon a certain record 
^hich was said to contain the original 
•deed. It was explained by the pleader 
that the original had not been summoned 
■earlier owing to a misapprehension. 

The learned Subordinate Judge took the 
view that the non.production of the origi- 
nal of the deed in question was inexcusable, 
and be declined to grant an adjournment 
to enable it to be produced. He further 
held that secondary evidence of the doou. 
ment was inadmissible, and a copy of the 
■deed that it was sought to.produce was 
accordingly rejected. However, there has 
been produced a copy (Ex. 13) of the 
plaint in a suit instituted by two plaintiffs 
Pandit Eailash Nath Shargba, and bis 
•father, Pandit Sbiam Manobar Nath 
Bhargba. on the basis of a mortgage deed 
dated 14th July 1920, executed by Gopal 
-Singh, Bishesbar Singh, Narain Singh, 
Shankar Singh, Makund Singh, and Birbal 
Singh, and a decree for Bs. 33,101.14.3 was 
■passed in that suit on 19th February 1929: 
vide Ex. A.7. The decree was transferred 
to the Deputy Commissioner of Hardoi for 
execution, and on 12th September 1933, 
■he gave permission for the sale of part of 
rthe mortgaged property with a view to 
satisfying the decree: vide Ex. A.4. There, 
after, on 14th September 1933, Narain 
Singh on his own behalf and as guardian 
-of bis minor son, Baij Nath Singh, together 
with his major eon, Naunibal Singh, 
-executed a sale deed' (Ex. A.l) in respect 
•of certain properties in favour of Captain 
Baja Durga Narain Singh for Be. 8,600, 
•out of which Bs. 8,200 was left for pay. 
4 nent to Pandit Kailash Nath Shargha. 
This payment was, according to the case 
defendant 6, duly made and it is on the 
hasU of that payment that he claims to be 


subrogated to the rights of the mortgagees 
of the deed of 14th July 1920. These 
mortgagees, as we have mentioned already, 
are said to have been Pandit Manharan 
Nath and Pandit Kailash Nath, but it 
appears from the plaint (Ex. 13), that the 
deed went, by partition in the year 1922, 
to Pandit Kailash Nath and his father. 
Pandit Sbiam Manohar Nath, 

The fact that the original mortgage 
deed of 14th July 1920 was not produced 
seems to be of no material importance. 
As we have shown, there were undoubtedly 
a suit and a decree on the basis of it, and 
furthermore the present plaintiff was him. 
self defendant 19 in that suit. The ques. 
tioDS calling for decision are ; (1) Did 
Baja Durga Narain Singh make to the 
decree.holders under the decree Ex. A.7, 
of 19th February 1929, the payment of 
Bs. 8,200, which he was required by the 
terms of the sale deed (Ex. A.l] in his 
favour to pay? (2) Was the rest of the 
amount due under the decree, Ex. A-7, 
also paid to the decree.holders, by other 
persons? (3) If both the payments above 
referred to were made, is Baja Durga 
Narain Singh entitled to be subrogated, to 
the extent of the payment made by him, 
to the rights of the deoree.holders above 
referred to? 

It appears that a clerk, Parmeahuri 
Dayal, in the CoUeotorate at Hardoi was 
summoned to produce the register of reve. 
nue deposits for 1933-34. He was D. W. 1, 
and his evidence is printed at page 17 of 
part 1 of the printed record. It was 
objected however by the pleader for the 
plaintiff that defendant 6 had not men. 
tioned this revenue register in bis list of 
documents, and had obtained no permis. 
sion for its production, nor had any oerti. 
fied copy of it been Bled. The learned 
Subordinate Judge took the view that 
there was no reason for allowing the doou. 
ment to come into evidence at that late 
stage, and be accordingly refused to allow 
it to come on record : vide bis order of 
6 th March 1936, printed at page 17. 
Thereupon the pleader for defendant 6 
said that Parmeahuri Dayal D. W. 1, 
should be discharged. The only evidence 
on the record to prove that defendant 6 
aotUBblly paid the sum that be was bound 
under the terms of his sale deed to pay to 
the holders of the decree, Ex. A-7, la that 
of Anand Bebari Dal D. W. 2, who said 
that he was the general agent of defen. 
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daot 6 aod that the sale ooDsideraMon of 
the deed in favour of defendant 6 was 
deposited by him (the witness) in the 
Hardoi treasury for payment of the 
decretal amount in favour of "Shargha 
Saheb". By *'Sbargha Saheb” the wit. 
ness obviously meant the decree.bolder or 
decree.holders, under the decree (Ex. A-?). 
This evidence is no doubt some evi. 
denoe of the payment of the amount in 
question, but as is contended by the 
learned counsel for the plaintiff-respondent, 
it is not the best evidence that could have 
been produced, and it is difficult to hold 
that it can be said fully to prove the pay. 
ment in question. As regards the payment 
of the rest of the amount due under the 
decree, Ex. A.7, the learned counsel for 
the appellant frankly concedes that there 
is no evidence on the record to prove that 
that money was paid. In these oircum. 
stances, the concluding paragraph of S. 92, 
T. P. Act, is a clear bar to the right of 
subrogation claimed by the appellant. 

In these circumstances, it is not neces¬ 
sary to consider bow the matter would 
have stood, if both the payments referred 
to by us in the first two questions stated 
above had been fully proved. The oonten. 
tion of the learned counsel for the appel- 
lant was that bis client comes within the 
classes of persons mentioned in S. 91, T. P. 
Act, and that for the purpose of subroga. 
tion his case is covered by para. 1 of S. 92, 
and not by para. 3 of that section. If 
para. 3 is applied, the appellant would 
admittedly be out of Court by reason of 
the fact that there was not registered 
instrument by the mortgagors agreeing to 
his being subrogated. The question whe. 
tber para. 1 or para. 3 of S. 92 would have 
been applicable, if the payments men¬ 
tioned above had been proved to have 
been made, is not free from difficulty, but 
in the absence of satisfactory proof of those 
payments the question does not arise. 
According to the view taken in a very 
recent Full Bench decision of the Allahabad 
High Court reported in 1937 A L J 659,^ 
the appellant would not have been entitled 
to subrogation in the absence of a regie- 
tered agreement in writing by the mortga. 
gore, even if the payments bad been fully 
made, and the mortgage redeemed in full. 
The learned counsel for the appellant, 
however, referred us to a ruling reported 

1. Hlra Singh v. Jai Singh, AIR 1937 All 568 

=1987 A L J 659 (F B). 


A. I. r; 

in 1934 A L J 887,^ and a case of thiB> 
Court reported in 1935 OWN 622.^ The 
learned counsel on the opposite side 
referred us to that same decision of this 
Court, and also to another case reported 
in 11 O W N 619.* In view of what we 
have said above, it is not necessary for us- 
to discuss these rulings in detail, since the 
appellant has failed on the grounds stated. 
We accordingly dismiss this appeal with 
costs. 

D.S./r.K. Appeal dismissed. 

2. Umed Singh v. Babu Ram, AIR 1934 All 

1035=160 I 0 937=1934 A L J 887. 

3. Sukbram Daes 7- Mabbub Khan, AIR 1935 

Oudh 399=155 I C 905=11 Luok 224 =1935 
OWN 622. 

4. Mohammad Baza v. Bilqia Jehan Begam. 

AIR 1934 Oudh 213=149 I C84=110WN 
619. 
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Abdul Majid Khan — Plaintiff 

Appellant- 

V. 

Beni Din and another — Defendants — 

Eespondects- 

Second Appeal No. 387 of 1935, Decided, 
on 28th September 1937, against order of 
Sub.Judge, Partabgarb, D/. 17th Septem- 
ber 1935. 

Contract — Repudiation — Object of con¬ 
tract illegal—Whole contract become! illegal- 
— Parties to such contract are prime facie in 
paridelicto--'Monejr paid under such contract 
cannot be recovered back unless contract 
remains executor; or unless party proves 
that be is not in pari delicto. 

Where the object of the oontraot is illegal, the 

whole transaction is tainted with illegalit;, and 
no right of action exists in respect of anything 
arising oat of the tranaaotion. In snob case the 
maxim in pari delicto potior est conditio defen- 
danfis applies, and the test for determining whe* 
tber an action lies is to see whether the plaintiff' 
can make out his claim without relying on the 
illegal transaction to which he was a party. 
Money paid or goods delivered in pursnanos of an 
illegal oontraot oan be recovered from the other 
party so long as the contract remains executory, 
provided that notice is given repodiating the 
oontraot before the action is brought. If, hoW* 
ever, the illegal purpose has been carried out or- 
the oontraot has been sabstantially performs^ 
money paid under the oontraot oan no longer be 
reoovered except where It appears that the parties 
were not in pari delicto. The parties to an illegal 
oontraot are prima faoie in pari delicto, and m 
order to recover money paid in pureuanoe thereoi^ 
the onus is on the party seeking so to do to 
pate himself from pactiolpation in 3 ^ 
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A eaU deed ^as executed by the vendot with 
the object of stifling otimlnal prosecution. It was 
found that both the parties to the sale deed were 
in pari delicto and there was no undue Influence 
on the vendor as there were croas-complaints bet¬ 
ween the patties when the sale deed was executed. 
The proEeoutlons were withdrawn and the illegal 
object was folly carried out. After nine years the 
vendor brought a suit to set aside the sale deed 
and to recover possession : 

Held that under the circumstances no relief 
could be granted to the vendor as the illegal pur¬ 
pose was fully carried out. [P 26 0 1] 

M. ‘Wasim and 'Ali Husain — 

for Appellant. 

Badba Krishna and K. P. Srivastava — 

for Respondents. 

Jadgment.—The admitted facts of the 
case are that under two sale deeds dated 
13th June and 12th September 1910 
Beni Din, defendant 1, transferred certain 
groves and trees to Abdul Majid Khan, 
plaintiff. In 1923 Beni Din brought a suit 
for enforcement of an alleged oral oondi. 
tioQ of re.purohase and for the return of 
the aforesaid groves and trees to him. This 
suit was dismissed on 4tb December 1923. 
In 1926 Baldi, defendant 2, who is the 
uncle of Beni Din, defendant 1, made a 
complaint in the Criminal Court against 
Arab Mohammad Khan, son of the plaintiff, 
under B. 323, 147. 342 and 384. I. P. C. 
Arsh Mohammad Khan and Maiku Pasi, 
a servant of the plaintiff, also made a 
counter oomplaint under Be. 323 and 426, 
I. P. 0., and 8. 24 of Act 1 of 1871 against 
Beni Din, Baldi and a few others. During 
the pendency of these criminal oases, the 
plaintiff on 26th September 1925 executed 
the sale deed Bx. 2 in favour of defendant 1 
in respect of the aforesaid property. The 
plaintiff has inatitnted the present suit 
after nine years on 9th October 1934, to 
have the sale deed Ex. 2 set aside. The 
plaintiff’s case was that defendant 1 
threatened the plaintiff that if the groves 
in suit were not transferred to him he 
would get the plaintiff's son convicted. 
Therefore, in order to save the son, he exe- 
onted the sale deed under the nndne influ¬ 
ence of Beni Din. The learned Mnnsif who 
tried the snit held that the sale deed Ex. 2 
was without consideration and that it was 
executed nnder undue inflaenoa and with 
the object of stifling the prosecution for 
offences which were not oomponndable by 
layv. He therefore gave the plaintiff a 
declaration that be was the owner and also 
a deuce for poeseseion of the grovee in eoit 
axoept half of the grove No. 846. On 


appeal the learned Civil Judge while agree¬ 
ing with the learned Munsif that the sale 
deed in question was executed with the 
object of stifling the criminal prosecution, 
disagreed with him on the question of 
undue influence. Ho found that there was 
DO exercise of any undue influence and that 
both the parties were in pari delicto. He 
further found that as the illegal purpose of 
the transaction had been achieved by both 
the parties, the property should be allowed 
to lie where it falls, and tbe plaintiff was 
not entitled to any assistance from the 
Court. He therefore allowed tbe defen. 
dants’ appeal and dismissed the plaintiff’s 
suit. The law bearing on the subject has 
been summed up in Halsbury’s Laws of 
England, Yol. 7, paras. 248 and 249, as 
follows: 

8i8 .Where tbe object of tbe contract is 

illegal, tbe nbole transaction is tainted with 
illegality, and no right of action exists in respect 
of anything arising out of the transaction. In 
such a case tbe maxim in pari delicto potior est 
conditio defendanlis applies, and tbe teat for 
determining whether an action lies is to see whe¬ 
ther tbe plaintiC can make out his claim without 
relying on tbe illegal transaction to which he was 
a party. 

Tbe illegality of a contract may be set up by 
way of defence to an action on the oontraot, even 
if it does not appear on tbe face of the contract; 
but in order to obtain relief in equity by getting 
tbe contract set aside, tbe applicant must prove, 
not only that the contract was illegal, but that 
be was induced to enter into it by pieseure or 
undue influence .... 

249. Money paid or goods delivered In pursu¬ 
ance of an illegal contract can be recovered from 
the other party so long as the oontraot remains 
executory, provided that notice is given repudiat¬ 
ing tbe contract before tbe action ie brought; . . . 
If, however, tbe illegal purpose has been carried 
out or tbe oontiact has been substantially per* 
formed, money paid under tbe contract can no 
longer be recovered, except where it appears that 
the parties were not in pari delioto, for instance, , 
where tbe plaintiff shows that he was induced to 
enter into the oontraot by fraud, duress or oppres¬ 
sion on tbe part of tbe defendant, or that a 
fldnoiary relationship existed between the parties 
which renders it inequitable for the defendant to 
insist upon tbe bargain Chat he made with the 
plaintiff, or where tbe oontraot Is made illegal by 
statute with tbe object of proteotlng a particular 
olass of persons to which the plaintiff belongs . • • 
Tbe parties to an illegal oontraot are ptima faoie 
In pari delioto, and In order to reoover money 
paid In pnrsnance thereof, the onns is on tbe party 
seeking so to do to exoalpate himself from partloi* 
patioD in snob illegality. 

In the present case both the Courts 
below nre uoanimoos in finding that the 
tranaaotion is illegal inaemoob as the 
objeot o( the parties waa to stifle the ori- 
minaL proeeontion. Tbe lower Appellate 
Oonrt baa former foond that both the par. 
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ties were in pari delicto. These findiogs 
have not been seriously gnestioned. It has, 
however, been argued that the present 
action was not founded upon the illegal 
agreement but on repudiation of it inas¬ 
much as its object was not to enforce the 
agreement but to repudiate it. In my 
opinion as the prosecutions were with, 
drawn and the illegal purpose had been 
fully completed, therefore the distinction 
sought to be drawn does not make any 
difference in the application of the princi. 
pie, and the plaintiff cannot be allowed to 
recover back the property unless the case 
can be brought within one of the excep¬ 
tions mentioned in the passages quoted 
above. The locus pccnitentia allowed to 
a party in such a case can be availed of 
only so long as the contract remains exe¬ 
cutory and the illegal purpose has not been 
carried out. There is no suggestion of the 
existence of any fiduciary relationship 
between the parties, but it was argued that 
there was a difference in the degree of the 
guilt of the plaintiff and the defendant 
and that in that sense the parties were not 
in pari delicto because the defendant had 
been induced to enter into it by pressure 
and undue infiuenoe. This matter seems 
to me to be more or less concluded by the 
Ending of the lower Appellate Court that 
there was no undue infiuence. The trial 
Court in arriving at a contrary finding 
seems to have completely overlooked the 
fact that there were two cross criminal 
oases. The lower Appellate Court, how¬ 
ever, was of opinion that because of the 
two cross oases it could not be said that 
■one of the parties was in a position of 
domination rather than the other. 1 can 
eee no sufficient ground to disagree with 
this opinion of the lower Appellate Court. 

It was also argued that as it was found 
that the alleged money consideration bad 
never been paid, therefore the transaction 
was unconscionable and the burden of 
proving that the contract was not induced 
by undue infiuenoe should, under S. 16 (3), 
Contract Act, lie upon the defendant. The 
application of the principle enunciated in 
this sub. section presupposes that one of 
the persons is in a position to dominate the 
will of another. In the present case as 
I have already held, in agreement with the 
lower Appellate Court, it is not possible to 
say that the defendant was in a position 
to dominate the will of tbs plaintiff. The 
rule regarding burden of proof enacted in 
this sub-aeotion cannot therefore help the 


plaintiff. The result therefore is that the 
appeal fails and is dismissed with costs. 

k.b./r.K. Appeal dismissed. 
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Ram Bharose and others — Defendants 

— Appellants. 

V. 

Diwan Rameshwar Prasad Singh — 

Plaintiff — Respondent. 

First Appeal No. 64 of 1935, Decided on 
8th September 1987, against order of Sub- 
Judge, Partabgarh, £)/. 25th March 1935. 


(a) Gift — Validity ofDeed of gift by 
talukdar of hii whole eatato in favour of 
minor eon — Mere fact that estate is heavily 
indebted and that donor wants to put it 
under superintendence of Court of Wards 
cannot make it fictitious. 

Where a talukdar executea a deed of gift in 
favour of hie minor eon of the whole of his estate 
reoitiog in it that the estate la heavily indebted 
and that he desires to put it under the fiuperinten* 
denoe of the Court of Wards to liquidate those 
debts, such reoital le not inoonaiatent with the 
genuineneee of the gift and cannot make the deed 
of gift a fiotitioua one. [P 29 0 1] 

(b) Evidence Act (1B72), Ss. 11 (1). 21 and 
32 (7)—Genuineness of gift, a fact in iisue^ 
Statements by deceased donor in certain 
deeds that gift is fictitious — Statements are 
admissible under S. 32 (7) and are relevant 
under S. 11 (1) — S. 21, Exceptions 2 and 3, 
apply to such statements. 

The question was whether a certain deed of gift 
was fiotitioue or genuine. The deceased donor had 
made a atatement in bis will that the deed of gift 
was a flotitioue one. A similar statement was also 
made by the daughter-in*law of the donor in a 
deed of relinquishment in his favour : 

Held that the statements were admissible 
8. 32 (7) and therefore Exceptions 3 and 8 of B.31 
were applicable. [P 29 0 3] 

Held also that the statements were relevant 
under 8. 11(1). [P 89 0 3] 


(c) Oudh Estates Act (1 of 1869), S.^l7“” 
;ifl—Validity of—Both conditions mention* 

I S. 17 are essential for validity— Acceptance 
f gift by donee is not necessary. 

In order that a gift may be valid under S. 17, tb® 
sed of gift should be registered within oo® ™ 
ad poBsession should be delivered within ai 
lonths of the execution of the deed. Both the 
inditions are essential for the validity of the gi ■ 
ooeptanoe of the gift by the donee is n^ 
ity : A I R 1927 Oudh 278, Bel, on; 2 0 0 jfsj. 
lissenf. ^ ^ 

(d) Transfer of Property Act (1882), 

- Validity of acceptance — Donee s legw 
ieability to accept gift— 
v competent agent on We behalf — A P 
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•nee if presumed after donee’s possetaion — 
Mutation of minor donee’s name by bit donor 
father at hit guardian it sufficient acceptance 
«n bit behalf. 

Where the donee is Inospable of signifying his 
aooeptanoe to a gift hy reason of age or of his 
being an impersonal being euoh as a deity, the 
aooeptanoe required can be made on hia behalf by 
somebody else competent to aot ae an agent and 
aooeptanoe will be presumed after bis possession, 
actual or oonstruotive, by the donee. [P SO C 2; 

P 31 0 1] 

Where therefore the donor is the father and bis 
minor son the donee and the father applies for 
mutation of names in favour of the donee and 
continues to aot in dealing with the gifted pro* 
petty on behalf of the minor ae his guardian, 
there is a euffloient acceptance of the gift on behalf 
of the minor : A I R 1924 Pat 65? and AIR 
1932 All 444, Rel. on. [P 31 0 1] 

(e) Oudb Estates Act (1 of 1869), S. 22 (11) 
winter pretation. 

The expression “ordinary law" in 8.22(11) 
includes custom and the terms of the talukdsr’s 
eanad \ A I R 1922 P G 289', AIR 1930 Oudh 
481i AIR 1931 Oudh 327; AIR 1932 Oudh 172; 
AIR 1936 Oudh 340 and 163 I 0 748, Bel. on. 

[P 31 0 1] 

(f) Oudh Estates Act (1 of 1869), S. II. 
Para, l-Widow. 

Under 8.11, Para. 1 a widow of a talukdar ie 
not empowered to transfer the estate. (P 82 0 1] 

(g) Oudh Estates Act (1 of 1869), S. 3 ~ 
Talukdar or grantee cannot change pres* 
cribed line of succession—Widow of talukdar 
relinquishing her rights to taluk in favour of 
person so as to make him fresh stock of 
descent—Relinquishment is invalid. 

As the Oudh Estates Aot provides special rules 
for BuooesBion to the estates of talukdare and 
grantees, no talukdar or grantee, much less the 
widow of a talnkdar, has power to ohange the 
prescribed line of snooesBlon. [P 32 0 1) 

Where therefore the widow of a talukdar relln* 
quisbes her rights to the taluk in favour of a 
person so as to make him a fresh stock of descent, 
when under the law somebody else is entitled to 
fluooeed to the taluk on her death, the relinquish* 
ment is invalid i AI R 1918 P C 196, Disting. 

[P 82 d 1] 

(h) Hindu Law—Widow—Adverse posses* 
•ion against—Reversioner. 

Under the Hindn law an adverse possesston 
•gainst a Hindu female heir will not be efiaotive 
•gainst and binding on the reversioners. 

tP 82 0 2] 

Haider Haaaln, H. H. Zaidi and Bam 
Swarup Nigam—/nr Appellants. 

M. Waaim and Badha Krishna — for 
Respondent, 

Judgment. — This is a first appeal 
Against a judgment and decree of the 
learned OivU Judge of Partabgarh decree, 
ing the plaintlff.respondent's snit for poa. 
Msslon of Tillage Nadipor and for mesne 
profits amoonting to Bs. 996.9.3. The 


village in suit is comprised in the taluka of 
Uriyadih Jamtali of which Harmangal 
Singh was the first talnkdar, being entered 
in list 1 prepared under 8. 8, Ondh Estates 
Aot at No. 261, and in list 2 at No. 121. 
The following pedigree will show the 
relationship of the plaintiff Bameshwar 
Prasad Singh with Harmangal Singh : 

MITBAJIT BINGH 

I 


Dhit Singh 

I 

Diwan Sammar Singh 

I 

Diwan Amar 
Singh 

I 

Diwan Saridan Singh 
i 

Diwan Ranjit 
Singh 

I 

Diwan Banbijai Bahadur 
Singh 

I 

Diwan Baj Inder Bahadur 
Bingb^Tbakurain Gajraj 
Euar 

I 

Diwan Bameshar Prasad 
Singh, plaintifi 


Harmangal Singh was snooeeded on his 
death by bis son Budra Pratab Singh. On 
2lBt Angaet 1896, Budra Pratab Singh 
executed a deed of gift (Ex. 7) in respect 
of the entire taluka in favour of his son 
Bankateshwar Bahadur Bingb, who was 
about ten years of age at the time. On 
6 th October 1899, Bankateshwar Bahadur 
Singh died leaving a widow, Thakurain 
Sriraj Kuar and on 13th April 1901, 
Thakurain Sriraj Kuar executed a deed of 
relinquishment (Ex. A.3) in respect of the 
taluka in favour of her father-in-law, 
B. P. Singh. On 19th April 1901, B. P. Singh 
exeouted a will (Ex. A.2) by which he 
devised the entire taluka to hia wife 
Bhabzad Euar for her life and after her to 
Thakorain Briraj Kuar. B. P. Singh died 
on 11th March 1906, and was succeeded 
by hia widow Shahzad Euar. On 16th 
January 1916, Bhabzad Knar died and was 
snooeeded by Sriraj Knar. When the latter 
died on 4th Febrnary 1932, various persons, 
inolnding the present plaintiffs, laid claim 
to the estate. The matter was referred by 
the oontending parties to arbitration with 
the Itapnty Oommiasionar of Partabgarh as 


Bit Singh 

Diwan JaswantSingh 

Diwan Bam Baksh 
Siogh 

Diwan Sheo Singh 

Diwan Pirthipal 
Singh 

I 

Diwan Sarabjit 
Singh 

Diwan Harmangal 
Singh 

I 

Diwan Budra Pratab 
Singh = Thakurain 
Bhabzad Euer 

I 

Lai Bankateshwar 
Bahadur Singh— 
Sriraj Euar. 
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the sarpancb. The arbitrators gave their fiotitioas gift was made failed by reason of 


award on 28th April 1933, by which the 
village of Nadipur, which is in dispute, along 
with some other villages was given to the 
present plaintiff. The plaintiff obtained 
mutation in his favour on Slst July 1933. 
The defendants claimed to be in possession 
of the village in suit by virtue of a usu¬ 
fructuary mortgage deed (Ex. A.l dated 
6 th August 1915) executed by Thakurain 
Shahzad Kuar. There was a case under 
S. 145, Criminal P. C., between the pre- 
sent parties and on 14tb July 1933, the 
Criminal Court confirmed the defendants’ 
possession over the village as against the 
plaintiff. On lOth July 1934, the plaintiff 
brought the present suit against the defen. 
dants for possession of the village and for 
Bs. 1,200 mesne profits. 

The plaintiff’s case is that by virtue of 
the deed of gift (Ex. 7) executed by B. P. 
Singh on 2l8t August 1896, B. B. Singh 
became the absolute owner of the taluqa, 
that he was succeeded by his widow Sriraj 
Knar as a life estate holder under S. 22, 
Oudh Estates Act, and that after the death 
of Thaukrain Sriraj Kuar he became enti¬ 
tled to the village in suit under the arbi- 
trators’ award of 28th April 1933. With 
regard to the deed of relinquishment 
(Ex. A. 3) executed by Sriraj Kuar in 
favour of E. P. Singh, the plaintiff’s case 
is that Sriraj Kuar being in possession for 
life only under the Oudh Estates Act, she 
bad no right to execute that deed and that 
it is therefore invalid. With regard to 
the mortgage deed set up by the defen. 
dants, bis case is that the relinquishment 
by Sriraj Kuar being invalid, R. P. Singh 
got no interest thereby in the taluqa and 
that consequently Thakurain Shahzad 
Kuar could derive no legal title to the 
taluqa through R. P. Singh and was not 
competent to make the mortgage in favour 
of the defendants. 

The defendants’ contention is that the 
deed of gift (Ex. 7) was executed by R. P. 
Singh fictitiously as he was heavily in. 
debted and wanted the taluqa to be taken 
over by the Court of Wards and because 
he thought that the Court of Wards would 
take the taluqa under their management 
if he should transfer it to his minor son, 
B, B. Singh. The defendants say that in 
spite of the execution of the deed of gift 
in favour of B. B. Singh, R. P. Singh 
remained in possession of the entire taluqa 
and that when the purpose for which the 


the refusal of the Court of Wards to take 
over management and when B. B. Singb 
died, R. P. Singh obtained a formal relin. 
quishment from B. B. Singh’s widow,. 
Sriraj Kuar. They further allege that 
Thakurain Shahzad Kuar obtained the 
entire taluqa as an absolute owner after 
R. P. Singh’s death under the will 
(Ex. A.2) and that Shahzad Kuar was 
therefore perfectly competent to make the 
mortgage in question. They also say that 
Thakurain Sriraj Kuar was competent to 
execute the deed of relinquishment re. 
ferred to above and further plead that 
they have perfected their mortgagee rights 
by adverse possession. The other pleas of 
the defendants were that the mortgage in 
question was made by Shahzad Kuar for 
legal necessity and that they are pro. 
tected by 8. 41, T. P. Act. On the pleas- 
raised by the defendants, the trial Court 
framed a number of issues but the learned 
Judge decided ten of them and decreed the 
plaintiff’s suit. 

In appeal before us, the following points 
were argued by the learned counsel for 
parties : (1) Was the gift in favour of B. B. 
Singh fictitious or genuine ? (2) Was the 

relinquishment of her rights by Sriraj 
Kuar in favour of R. P. Singh valid? 
(3) Was Thakurain Shahzad Kuar absolute 
owner of the estate under the will of her 
husband ? (4) Was Thakurain Shahzad 

Kuar in adverse possession of the taluqa and 
is the mortgage in favour of the defendants 
therefore unassailable? (6) Was the mort. 
gage made by Shahzad Kuar for 1®6®1 
necessity and is it binding on the plaintiff? 
The other grounds of appeal contained ift 
the memorandum of appeal were not 
pressed by the learned counsel for the 
appellants. We take up the above points- 
seriatim. 

First point : This is the moat important 
question in the present appeal. The deed 
of gift being on the face of it a perfectly 
valid and genuine document, it was for the 
defendants to prove that it was execute 
fictitiously, but they have in our opinion 
entirely failed to prove this. Much stress 
is laid on the fact that, as recited m tne 
deed of gift itself, E. P. Singh's 
heavily indebted and that he * 

put it under the management of the uo 
of Wards to liquidate those debts, ic « 
said that as his attempts to put it 
the managetoent of the Court of Warn 
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his own behalf failed, be exeoated the deed 
of gift in question in favoutr of his minor 
son in order to gain his object. The facts 
that the taluqa was indebted and that 
B. P. Singh wanted that the Court of 
Wards should undertake its management 
are not however inconsistent with the 
genuineness of the gift. For the purpose 
that the Court of Wards should take over 
the management of the taluqa, it was 
not necessary that the gift in favour of 
B. P, Singh’s minor son should be fioti. 
Itious. Indeed, the purpose could be better 
achieved by there being a genuine deed of 
gift in favour of the minor. We are there, 
fore unable to accept the argument that 
the fact of B. P. Singh trying to put the 
taluqa under the superintendence of the 
Court of Wards leads to the conclusion 
that the deed of gift in question was eze. 
outed fictitiously. The defendants rely 
on certain statements made by Sriraj 
Kuar and B. P. Singh in the deeds of relin. 
qnisbment, Ex. A.3 and will, Ex. A.2, res. 
peotively. In the former Sriraj Kuar says : 

In order to arrange for dlsobargo of debts of 
bankers through Court of Wards my fatber*in* 
law, Dewan Budra Fartab Singh fictitiously 
ezeonted a registered deed of gift in respect of 
taluqa Uriya Dlh Jamtall on 21st August 1896, 
in favour of my husband .... the Dewan him¬ 
self remained actually the owner in possession of 

the said taluqa.with the object of placing 

the estate under the management of the Court of 
Wards .... My husband never had any sort of 
objeotion against the ownership and possession 
of the Dewan; 

and further says: "l declare that the deed 
pf gift .... was quite fictitious”. Similarly, 
in bis will in favour of his wife and 
daughter.in.law, Budra Pratab Singh made 
the following statement: 

On Qlst August 1696,1 having ezeouked a flotl- 
tlous deed of gift In favour of my son .... got 
the mutation efieoted in bis favour under my 
^nardlansbip though In fact Z was the owner in 
pOBMislon thereof.... The ownership and posses- 
alon over the taluqa of Uriya Dih Jamtall ve^d 
in me entirely even in the lifetime of Lai and I 
am still vested therewith. 

On behalf of the plaintiff.respondent 
it is said that these statements are in. 
admissible in evidence. We do not bow. 
•ever agree with this view. Bellanoe in 
the first place Is placed on 8. 6, Evidence 
Act and partioulariy on Ulus, (a) to that 
section. That section runs as follows : 

. The faoti which, though not In Isine, ate so 
conneeted wlUi a foot In Issue as to form past of 
ihe same transaotlon, are relevant, whether they 
ooonrred at the same time and place or at 
dUfetenI times and plaees. 

It is argoed that for the statements to 
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be admissible in evidence it was necessary 
that they should have been made at 
or about the time of the execution of the 
deed of gift. 8. 6, Evidence Act, however 
shows only one of the ways in which a 
fact can be relevant and it cannot be 
argued that because a fact or statement is 
not relevant under this section, it is not 
relevant at all. Then, the learned oounsel 
relies on S. 21, Evidence Act, which says 
that admissions cannot be proved by or on 
behalf of the person who makes them or 
by his representative.in.interest except in 
three oases and the learned counsel’s con. 
tention is that the statements under con. 
sideratioD do not fall under any of the 
exceptions mentioned in S. 21. We do not 
accept this view also. In our view these 
statements come possibly under the second 
exception by being admissible under S. 32 
(7), Evidence Act, and certainly under the 
third exception wbioh is to the following 
effect: 

Ad admission may be proved by or on behalf of 
the person making it, If it is relevast otherwise 
than as an admission. 

It seems to us that the statements in 
question are relevant under Cl. 1 of S. 11, 
Evidence Act, because they are loconsis. 
tent with the fact in issue. It was said 
that 8. 11, Evidence Act, related to facts 
and not to statements, but "fact” includes 
“anything, state of things, or relation of 
things capable of being perceived by the 
senses” {vide 8. 3) and a statement is 
thus included in the definition of “fact”, as 
is clear from Ulus, (a) to 8. 6 also which 
was relied on by the learned counsel him. 
self. In bis judgment in Suits Nos. 2 and 3 
of 1935 which one Rai Krishnapal Singh 
brought in this Court in the lifetime of 
Sriraj Kuar to get certain transfers made 
by Sriraj Kuar declared invalid, and 
which were tried on the Original Side by 
King J., the learned Judge was of opinion 
that the statements in question which 
were relied on before him also were inad. 
missible owing to the provisions of 8. 92 
Evidence Act. With respect we are unable 
to agree. 8. 92 deals with the oontradio. 
tion, or variation or addition to or eub. 
traokoD from the terms of a document 
and not with an allegation regarding the 
nature of the document itself. The learned 
oounsel for the respondent before ns does 
not also take his stand on 8. 92, Evidence 
Aot. therefore see no reason to bold 
that the statements relied on by the defen. 
dante are irrelevant or inadmissible. 
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Bat though we hold that the statements 
in question are admissible, we are defi. 
nitely of opinion that they have little eyi« 
dentiary value. When B. B. Singh died 
only about three years after the gift in his 
favour, it was not only in the interest of 
R. P. Singh but a matter of the utmost 
importance to him that he should be in 
possession of the Taluka as proprietor 
rather than let Sriraj Kuer be the taluk, 
daria and himself be dependent on her, 
and it is clear that he could not achieve 
this object unless he made it appear that 
the deed of gift which he had executed in 
favour of bis minor son was Petitions. Sri. 
raj Kuar was a young widow living at the 
house of her father.in.law, and as in those 
days re-marriage of Hindu widows was 
unheard of especially among the higher 
classes, she had to spend the whole of her 
life in the family of her father-in-law and 
could not therefore a£ford to go against his 
wishes and to offend him. In these cir¬ 
cumstances, she could not but accede to 
R. P. Singh’s wishes and had to execute 
the deed of relinquishment and to say in 
it that the deed of gift in favour of her 
husband was fictitious. Similarly in his 
will, dated 19th April 1901, B. P. Singh in 
order to show his right to dispose of the 
taluka and to rely on the relinquishment 
made in bis favour by Sriraj Kuar, had 
perforce to say that the deed of gift exe- 
cuted by him in favour of B. B. Singh was 
fictitious. It is thus clear that the state¬ 
ments in question were prompted by the 
exigencies of the situation and can by no 
means be relied upon as representing the 
true state of facts. The appellants have 
absolutely failed to satisfy us that the gift 
in question was fictitious and we therefore 
hold that it was a genuine transaction. We 
may note that Ring J. also came to the 
same conolusion about the gift in Rai 
Krishnapal Singh's suit referred to above. 

Some legal objections to the validity of 
the gift were also put forward though it 
was at last conceded that if the gift be 
held to be genuine, all the requirements.of 
law for the validity of the gift had been 
fulfilled. It was said that under S. 17. 
Oudh Estates Act, which held good at the 
time of the execution of the deed of gift in 
question and was only repealed in 1910, it 
was necessary not only that the deed of 
gift should be registered within one 
month from the date of its execution but 
also that delivery of possession should 
have been made within six months after 


the execution of the deed. The registration 
of the deed of gift in question was effected 
on the very date of its execution, but it 
was contended that delivery of possession 
was not made as required by S. 17. Now, 
although in 2 O G 244^ it was held that 
in order that a gift be valid under the 
Oudh Estates Act all that was required 
by S. 17 was either that the deed of gift 
should be registered within a month or 
that possession should be delivered within 
six months of the execution of the deed, 
yet we agree with the learned oouDsers 
contention that the language of S. 17 
obviously means that both the conditions 
mnati be fulfilled in order to make the gift 
valid. This view is supported by the deci. 
sion in 1 Ij C 97^ which is a judgment of 
King J. In Suits Nos. 2 and 3 of 1935 
and in Ex. 39 of the record, there is bow. 
ever ample proof of the faot that the gift 
in question was followed by delivery of 
possession soon after the gift. B. P. Singh 
himself applied for mutation being effected 
in favour of the donee and it was accord¬ 
ingly effected. Receipts to tenants were 
given in the name of the donee and suits 
were filed and defended in his name after 
the gift. None of these facts is disputed 
and they are in onr judgment qnite suffi- 
oient to prove delivery of possession to the 
donee. 


Next it was said that both nnder the 
Hindu law and under S. 122, T. P. Act, it 
is necessary that a gift should be accepted 
by the donee. We perfectly agree with 

Sing J. that the gift in question is governed 

by the Oudh Estates Act which is a spe- 
sial Aot and not by the general Hindu lawj 
3 r by 8. 122, T. P. Aot. S. 17. Oudh 

Ejstates Aot did not render it necessary fori 
tihe validity of a gift that it should be 
accepted by a donee, but even if accept* 
inpe be deemed necessary in the present 
sase, on this point also there is snffioient 
svidenoe of the acceptance of the gift on 
behalf of B. B. Singh. In the case of the 
lonee being incapable of signifying bisj 
acceptance by reason of age or of his 
in impersonal being, such as a deity, t e 
iooeptanoe reqnired oan be made on nis 
behalf by somebody else competent to ao 
an agent (.vide 3 Pat 842 ®}andaooep^ 


1. Ram Lai v. Mt. Jani Begam. (1899) 2 

S. Eilshnapal Blngh v, Btiiaj Kuat, A I , 

Oadh 978=104 I 0 299=1 L 0 97. - 

8 . Deo Saran Bhaithl v. Deoki 9A9=5 

1924 Pat 667=80 I 0 980=3 Pa* 842-*^ 

P L T 306. 
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anoe will be presumed after bis possession, 
actual or oonstruotive, by the donee: vide 
All 634.^ In the present case the 
donee was a minor and his natural guar, 
dian was the father, the donor himself. We 
have mentioned that B. P. Singh himself 
applied for mutation of names in favour of 
the donee and that be continued to act in 
dealing with the property on behalf of 
:the minor as his guardian and this is to 
jour mind sufficient acceptance on behalf of 
Ithe minor donee. In fact, as noted above, 
the learned oounsel for the appellant him. 
self conceded that he could not very well 
press the legal objections to the validity 
of the gift in the present case. We there, 
fore decide this point against the appel. 
lants. 

Second point .—The question is whether 
the relinquishment made by Sriraj Euar 
in favour of B. P. Singh was valid and con. 
ferred any rights on B. P. Singh. It was 
argued by the learned counsel for the ap. 
pellants that relinquishment by Sriraj 
Euar was no more than a surrender of the 
widow's estate to the next reversioner 
which had the effect of ending the widow’s 
rights and vesting the property’immedi. 
ately in the reversioner. 8. 22, Oudh 
Estates Act, contains special rules of sue. 
cession for intestate taluqdars and gran, 
tees and after providing for succession by 
various heirs in clauses 1 to 10, the unamen. 
ded Act in Cl. 11 provided : 

Or in default of any auefa desoendant then to 
Buoh peiBODB aa would have been entitled to suo- 
oeed to the estate under the ordinary law to 
which persona of the religion and tribe of auoh 
taluqdar or grantee, heir or legatee ate eubjeot. 

It was argued that as the relinquish¬ 
ment in question was made at a time when 
the unamended Act was in force, it should 
be seen who would have been entitled to 
the estate after the death of Sriraj Euar 
under the “ordinary law” to which Sriraj 
Euar was subject. Now, although for. 
merly doubt existed as to whether the ex. 
preesion “ordinary law” in 8. 22 (ll), Oudh 
Estates Act, meant only the personal law 
or snob law as modiBed by custom or the 
terms of a sanad, it is now to be deemed 
as settled that “ordinary law” includes 
custom aud the terms of a taluqdar's sanad. 
In 49 I A 276* their Lordships of the 

4. Anandi Devi ▼, Mohan Lai, AIR 1933 All 
444=18T 1 0 766 = 64 AU 684=:198S A L J 
886 . 

6. Badri Narain Blugh v. Hamam Knar, AIR 
1933 F 0 389se8 I 0 1000=44 AU 449=49 
I A 376=36 0 0 818 (P 0). 
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Judicial Committee dealing with a case 
under S. 23, Oudh Estates Act, clearly 
laid down that the words “ordinary law” 
in 8. 23, like the similar words in S. 22, 
Cl. 11, include the rule of succession laid' 
down in the sanad by which the estate had 
been granted. This decision baa since been 
consistently followed by this Court : vide 
TOWN 1010.® SOWN 772,^ 9 O W N 
304® and A I K 1936 Oudh 340® and waa 
again repeated by their Lordships of the 
Privy Council in 11 O W N 1641.*® We 
take it therefore that in 1901 when the 
deed of relinquishment was executed by 
Sriraj Euar in favour of B. P. Singh, the 
latter was a person entitled to the estate' 
under S. 22 (11), Oudh Estates Act, if Sri. 
raj Euar had died, since there is admittedly- 
a sanad of primogeniture succession in the 
family. The question however is whether 
Sriraj Kuar had the power to relinquish 
the estate in favour of R. P. Singh. Wo 
have beard the learned counsel at length 
on this point and after giving our best 
consideration to it, have come to the con. 
elusion that Sriraj Euar had no such 
power. Para. 1 of 8. 11, Oudh Estates 
Act, provides : 

Bubjeofe to the proviaiona of thla Aot, and to all 
the oondUioDB under which the eetate waa con¬ 
ferred by tbeBritieh Oovernment, every taluqdar 
and grantee and every heir and legatee of a taluq¬ 
dar and grantee, of sound mind and not a minor, 
shall be competent to transfer the whole or any 
portion of this estate, or of bia right and interest 
therein during bis lifetime, by sale, exchange, 
mortgage, lease or gift, and to bequeath by bis 
will to any person the whole or any portion of 
suoh estate, right and interest. 

“Estate” is de&ned in the Aot as the 
taluqa or immovable property acquired or 
held by a taluqdar or grantee in the man. 
ner mentioned in S. 3, S. 4 or 8. 5 or tbs 
immovable property conferred by a special 
grant of the British Government upon a 
grantee and 'heir' is deBned as a person who 
inherits property otherwise than as a 
widow under the special provisions of this 
Aot. It is not denied that the taluqa in 

6. Abadl Begam v. Mohammad Ehalil Khan, 

AIR 1930 Oudh 431=7 OWN 1010. 

7. Dal Bahadur Bingh v. Har Bakbeh Blogb,. 

A I R 1981 Oodh 837=133 I 0 786=6 Look 
780=8 OWN 772. 

6. Ganesh Bakhsh Bingh v. Ajndhiya Bakhih- 
Slogh, AIR 1983 Oudh 173=187 1 G 849= 

7 Luok 664=9 OWN 804. 

9. Mata Bakhsh Bingh v. Ajodhiya Bakbsli. 

Bingh. AIR 1986 Oodh 840=168 I 0 770. 

20. Dal Bahadar Bingh t. Hat Bakhih Bingh,. 
(1984) 11 O W N 1641=168 I 0 748. 
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question was an estate within the meaning 
of the Aot and from para. 1 of S. 11 and 
the definition of the term "heir” it is quite 
clear that the Legislature did not intend 
to give the power of transfer in respect of 
an estate to a widow. Further, the Oudh 
Estates Aot provides special rules for sac. 
cession to the estates of taluqdars and 
grantees and no taluqdar or grantee, much 
less the widow of a taluqdar, has power to 
change the prescribed line of succession. 
Therefore Sriraj Kuar had no power to 
relinquish the taluqa in favour of B. P. 
Singh so as to make him a fresh stock of 
descent when under the law somebody 
else would be entitled to succeed to the 
taluqa on her death, and the relinquish, 
ment, the effect of which was to contra, 
vene the provisions of the Oudh Estates 
Aot, must be held to be invalid. Reliance 
was placed by the learned counsel for the 
appellants on the case in 46 I A 72^^ in 
which their Lordships held that a Hindu 
widow can surrender her whole interest in 
the whole estate in favour of the nearest 
reversioner or reversioners at the time, 
but that case was of an ordinary Hindu 
widow and not of a widow governed by the 
Oudh Estates Aot. 

Reference was also made to Halsbury’s 
Laws of England, Vol 24, page 292, para, 
graph 526, and it was argued that a sur. 
render was recognized by the English law 
also, but, in the first place, surrender and 
release under the English law arise out of 
a grant and do not relate to inheritance: 
vide Halsbury’s Laws of England, Vol. 24, 
page 212, para. 402, and in the second 
place, in face of the special provisions of 
the Oudh Estates Aot to which Sriraj 
Kuar was subject qua the estate in her 
possession, no other law can be applicable 
to her. It was argued that the Oudh 
Estates Aot being silent as to the power 
of a widow to surrender her rights to the 
next reversioner, the ordinary Hindu law 
should be looked to and applied and in 
support of this contention reliance was 
placed on 3 Luck 76,'* 50 I A 69^* and 9 

11. Bangaswami Qounden v. Naohiappa Qounden, 

AIR 1918 P 0 196=60 I 0 498=46 I A 73= 

42 Mad 52S (P 0). 

12. Haghuraj Ohandra v« Bubbadra Euawai, 

AIR 1928 P 0 87=108 I 0 673=66 I A 139 

=3 Luck 76 (P 0), 

18. Hamath Kuar v. Indac Bahadur Singh, AIR 

1932 P 0 403=71 I 0 629=50 I A 69=46 All 

179=26 0 0 333 (P Ob 


OWN 478,'^ bub in our judgment it is not 
correct to say that the Oudh Estates Aot 
is silent on the point, and we have already 
given our reasons for holding that that Aot 
bars an alienation by a taluqdar’s widow. 
We therefore hold that the relinquishment 
in question was unauthorized and therefore 
invalid. 


Third voint. — In view of the findings 
recorded above, the question whether Tba. 
kurain Sbabzad Kuar got only a life estate 
or was made absolute owner of the estate 
by the will of B. P. Singh does not arise. 
As we have held the gift in favour of B. B. 
Singh to be genuine and valid, he became 
the absolute owuer of the taluqa and as 
Sriraj Knar’s relinquishment has been held 
to be invalid, E. P. Singh got no interest 
in the taluqa to bequeath to his wife or 
anybody else. The will in favour of Shah, 
zad Kuar was consequently invalid and the 
taluqa must go after Sriraj Kuar's death 
to those entitled to it by the provisions of 
the amended Oudh Estates Aot of 1910. 
This point also goes against the appellants. 


Fourth voint .— The plea that Sbabzad 
Kuar had completed her title by adverse 
possession by tacking B. P. Singh's posses, 
sion on to her own has no force as it was 
only in 1932 that Sriraj Kuar died and 
the present plaintiff succeeded to the estate 
Even under the ordinary Hindu law it is 
well settled that adverse possession against 
a Hindu female heir will not be effective 
against and binding on the reversioners. 

Fifth point .—As the gift in favour of 
B. B. Singh has been held to be valid and 
the relinquishment made by Sriraj Kuar in 
favour of R. P. Singh invalid, Shah^ad 
Kuar bad no right to make the mortgags 
in question in favour of the appellants and 
the plaintiff is not at all bound by that 
mortgage. 

The result is that we hold that the suit 
of the plaintiff.respondent was rightly de¬ 
creed by the Oourt below and dismiss this 
appeal with costs. 

e.B./r.E. Appeal diimissed. 


Jadanath Kuar v. Bisheshar Bakhsh Singh. 
air 1932 P G 142=136 I 0 747=69 1 ^ 
173=9 0 W N 478 (P 0). 
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Smith and Madeley JJ. 

Oirraj — Defendant —Appellant. 

V. 

Pt. Sankatha Prasad and others — 

Plaintiffs — Reapondanta. 

Seoond Appeal No. 44 of 1936, Decided 
on 196h October 1937, against decree of 
Diet. Judge, Sitapor, D/. 17th October 
1936. 

(•) Civil P. C. (1908), O. 21. R. 63 — Suit 
under Whether excludes operation of 
S, 53, T. P. Act {QucBre), 

It is doubtful whether the faot that a person 
institutes his suit acoording to the provisions of 
O. 31, B. 63, Oivil P. 0., is suffioient in itself to 
exclude the operation of the provisions of 8. 63 
<1), T. P. Aot. (P 34 0 1] 

4 (b) Transfer of Property Act (1882), S. 53 

— Representative suit Suit not brought in 
representative character—No objection taken 

— Objection to form of suit cannot be taken 
in appeal. 

Where a suit which should have been a suit of 
representative obaraoter is not brought in a repre* 
sentative capacity and no objection is taken as to 
the form of the suit in the trial Court but is only 
raised for the drat time in appeal, the objection 
cannot be allowed in the Appellate Court. The 
Court has inherent jurisdiotion in a oase of this 
nature although its jurisdiotion is irregularly 
Invoked and the person sued by his conduct is 
precluded from maintaining in appeal that the 
suit was not maintainable as framed : A I R 1936 
Rang 117, Bel. on; AIR 1919 Had 257, Expl, 

[P 36 0 1] 

B. N. Obak — for Appellant. 

R. N. Shukla — for Respondent 1, 

Jad^mont. — This is a second appeal 
from a deoisioD by the learned Dietrict 
Jndge of Sitapur, by which be dismissed 
an appeal from a decision by the learned 
Subordinate Jndge of Sheri. The facts 
are set out in the judgment of the learned 
District Judge. All that we need state here 
is that in execution of a decree obtain. 
€d by him on a mortgage, Bai Bahadur 
Pandit Sankatha Prasad attached a house 
as the property of hie mortgagor Qobardhan 
Singh. Therenpon the house was claimed 
by Qobardhan Singh’s daughter tit. Batan 
Suar on the basis of a deed of gift and an 
objection was also put forward by one 
Oirraj who claimed that he was a mort- 
gagee of the honse from Mt. Batan Saar. 
The objection of Mt. Batan Snar was die- 
allowed by the exeonting Ooort, bat that 
Crart held that Oirraj was a bona fide 
^aneferee for oonsideration, the result 
being that the house was ordered to be 
1988 0/6 A 6 


sold subject to the mortgage in his favour. 
Thereupon the deoree.holder instituted the 
suit out of which this appeal arises for a 
declaration that the bouse in question is 
owned by defendant 3 (Gobardhan Singh) 
and that it is liable to be sold in execution 
of the plaintiffs’ decree and that it is not 
subject to any mortgage in favour of 
defendant 1 (Oirraj). It was asked that 
the mortgage deed in favour of Oirraj be 
declared ineffectual as against the plain, 
tiff. In para. 4 of the plaint it was set 
forth that the defendants knew that the 
bouse belonged to defendant 3, and that 
defendant 2 (Mt. Batan Kuar) bad no 
right to mortgage it, and no rights accrued 
to defendant 1 under the deed which it 
was said was fictitious and collusive. The 
Courts below have both found that the 
deed of gift in favour of Mt. Batan Kuar 
was fictitious and that no consideration 
was proved for the mortgage dead in 
favour of Oirraj. The plaintiffs’ suit was 
accordingly decreed. The appeal before 
the learned District Judge was by Oirraj 
alone, and he is the appellant in this 
second appeal also. 

The only point taken before ns by the 
learned counsel for the appellant is that 
the suit offended against the provisions of 
para. 4 of 8. 53 (1), T. P. Act. The argu. 
meat is that sabstanbially it was a suit by 
a deoree.holder creditor to avoid trans. 
fere on the ground that they had been 
made with intent to defeat or delay the 
creditors of Gobardhan Singh and that 
in those oiroamstanoes the suit was bound 
to be instituted on behalf of or for the 
benefit of all the creditors. The learned 
oonneel for the plaintiff-respondent con. 
tended in reply to this argument that 
O, 21, B. 63, Civil P. G., confers a special 
right of suit which is unfettered by the 
provisions of S. 63, T. P. Aot. He farther 
contended that the point based npon the 
provisions of 8. 53 (1), T. P. Aot, not 
having been taken in the trial Ounrt, it 
cannot be taken now. In support of bis 
contention that a plaintiff who comes into 
Court under the provisions of O. 21, B. 63, 
Oivil P. 0., is in a special position, the 
learned oonosel for the plalntiff.respondent 
made reference to a decision of the Lahore 
High Court reported in A I B 1931 Lab 
430.^ The relevant portion of that deoi. 
slon runs as follows : 

1. Dio Uahammad v. Uma Dak«HaasBaj, (1981) 
18 A 1 B Lab 480S188 I 0 118=83 P L B 
901. 
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It was pointed out ki 42 Mad 143=511 0 714^ 
that the defeated party in a claim petition bad a 
statutory right of suit given to him under O. 21, 
B. 63, Civil P. 0. which could not be defeated 
by any rule of practice which bad no statutory 
basis. Such patty is placed by that Buie in a 
specially unfavourable pceition as regards limi¬ 
tation, but on the other hand he is freed from 
other restrictions ae to the nature of the suit to 
be brought which an ordinary creditor may 
labour under. 

The oonolading portion of this passage 
certainly supports the contention of the 
learned counsel, but the Transfer of Pro. 
perty Act does not apply to the Punjab, 
and tbe necessity in certain oircumetanoes 
of filing what is usually described as a 
representative suit rests now in the parts 
of India to which the Transfer of Property 
Act applies upon tbe statutory provisions 
contained in 8. 53 (1) of the Act. The 
Madras decision relied on in the Lahore 
ease is of the year 1918, long prior to the 
amendments made in S. 53, T. P. Act, in 
the year 1929. We therefore entertain 
considerable doubts as to whether the fact 
that the plaintiff instituted this suit ao. 
cording to the provisions of O. 21, B. 63, 
Civil P. G., is sufficient in itself to exclude 
tbe operation of the provisions of S. 53 (1), 
T. P. Act. 

The learned counsel for the appellant 
ooDoeded that tbe actual averments in the 
plaint do not attract tbe provisions of 
B. 53 (l), but be oonbended that tbe 
mode in which the suit was conduct¬ 
ed, and the type of evidence that was 
recorded, show that tbe suit was really 
of such a nature that the provisions 
of that section would apply. Here again 
the question is not beyond doubt, but we 
do not think it necessary definitely to 
decide that point, since even if it be con. 
ceded that the suit ought to have been 
brought on behalf of, or for the benefit of, 
all the creditors of Gobardban Singh, we 
do not think that we can allow this appeal 
on that ground only. The point now taken, 
as has been mentioned already, was not 
taken in the trial Court, and we were 
given by tbe learned counsel for the appeU 
lant to understand that it was not taken 
before the lower Appellate Court either. 
It is true that the point was not taken in 
the grounds of appeal in that Court, but 
the concluding part of the judgment of tbe 
learned District Judge shows that it was 
taken before him in arguments. He briefly 

8 . Putbiyapurayil Pobker v. Eunbamad, (1919) 

6 A 1 R Mad 367=61 I C 714=42 Mad 143 

=36 M h 3 231. 


dismissed the point relying on 42 Mad 
143^ and AIR 1931 Lab 430.^ In one 
sense therefore, this point was not taken 
in appeal before the Court below since it 
was not mentioned in the grounds of 
appeal, but in another sense it was taken 
since it was undoubtedly mentioned before 
the learned District Judge. It seems to ns 
however that it makes no difference whe. 
tber the point was first taken in first 
appeal or in second appeal. In tbe Madras 
case referred to above it was said, at 
page 150 : 

But if a suit had been proceeded with, withont 
any objection being taken to ite form on the 
ground of its not being on behalf of all tbeoredi* 
tore and a decree bad been passed eettiog aside a 
transfer as fraudulent, it seems to me that there 
is no juBtificatioD for alloniog euob an objection 
to be raised for tbe first time in appeal or for 
ignoring the findings arrived at by the lower 
Court and dismissing tho suit as not being of a 
representative obaracter. Such a course will make 
the Court really an instrument for the support of 
a proved fraud. 


As we have said already, that decision' 
was prior to the amendments introduced 
into the Transfer of Property Act in 1929', 
but the principle laid down in the passage 
quoted above may, we think, be regarded 
as applicable even with 8. 53 (1) standing 
as it now does. In any case, we have been 
referred to a recent decision of a Bench cf 
tbe Rangoon High Court reported in A I B 
1936 Bang 117.^ It was there said (w& 
quote from the head-note) ; 


Where a suit is brought under O. 21, B. 63 by 
ao attaching creditor to establish bis right to- 
attach and bring to sale certain property by avoid' 
log a transfer of the property on the ground that 
it has been made with intent to defeat or delay 
the creditors of tbe transferor, it is tbe duty of 
the trial Court to see that the suit is brought in a 
representative oapaoity and it can, if such a suit 
is brought by one creditor in bis individnal capa¬ 
city, direct tbe plaintiff to take proper eleps to- 
put matters right. 

Where however such a suit ie not brought in o 
representative oapaoity and no objection is 
as to tbe form of tbe suit in the trial Oonrt bat la 
only raised for the first time in appeal, the objeo 
tion cannot be allowed in the Appellate Conit. 
The Court has inherent jurisdiction in a case o 
this nature although Us jurisdiction is irregular y 
invoked and the defendant by his conduct is pr^ 
eluded from maintaining in appeal that the s 
was not maintainable as framed. 

The learned counsel for the appull*^^ 
urges that this decision followed 
reported decision of the Rangoon Hig 
Court, but we do not see that this 
a ny difference. Tbe body of the repof _ 

3. Asgar Ali V. C. V. B. M. 

A I R Rang 117=1611 C 687=14 
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deoiaion above referred to ahows that in 
the nnreported oase the point that a anit 
ought to have been brought in a represen¬ 
tative oapaoity, but was not so brought, 
was taken in first appeal but was over, 
ruled, and on aeoond appeal it was held 
that in suoh a oase if objeotion was not 
taken to the form of the suit in the trial 
Court, but was only raised for the first 
time in the appeal, the objeotion oould not 
be allowed in the Appellate Court. The 
relevant portion of the deoiaion in the un. 
reported case is quoted in eztenso in the 
reported deoiaion, and we do not think it 
necessary to quote it again here. Follow¬ 
ing the view taken by the Rangoon High 
Court, we hold that we cannot allow this 
point based upon 8. 53 (1), T. P. Act, to 
be taken now, and we accordingly dismiss 
this appeal with coats. 

b.d./r.E. Appeal dismissed. 
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Smith and Madeley JJ, 

Thakur Rameshar Bux Singh and 
others — Defendants — Appellants. 

V. 

Thdkurain Patraj Kuer, Plaintiff and 
another, Defendant — Respondents. 

Second Appeal No. 163 of 1935, Decided 
on Slat October 1937, against order of Ist 
Bnb.Judge, Babraiofa, D/. 5th February 
1936. 

Hindu Law—W idow—Noture of property 
—Execution Bgeinst — Limited iotercct for 
lifetime end unlimited interest reprecenting 
whole estate—Beth are attachable-Property 
purcbaied in execution of personal decree 
against widow —Death of widow — Vendee’s 
intarsst ceases automatically — No rever* 
tioner’s suit to set aside sale is necessary— 
Attaching creditor can bring suit under 
O. 21, R. 63. CUilP. C. 

A widow has two kinds of inteiests in the 
estate, (1) a limited Interest for her lifetime, and 
(3) an onllmlted Interest as representing the 
whole estate. Zt Is possible for either of these two 
to be sold In execution of a decree, but a mere 
perusal of a Bale*oertldoate and a sale>proolama> 
tloD will not ordinarily show whlob of these two 
interests was transferred to theanotlon-purchaser. 
Nevertheless, If the Interest transferred was 
merely the life-interest of the widow, nothing 
more than this can be oonveyed to the auction- 
purchaser, and it follows that upon the death of 
the widow the Interest of the auotion-poiohaser 
terminates. Even though he remains in posses- 
lion, he does so without any right or title. Where 
the right and title of the vendees has thus terml- 
Dated, the sale deed docs not require to be set 
aside by any reversioner. An attaching creditor 
whole attachment has been removed on objection 
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by the vendee oan bring a suit under 0. 31, R. 63 
and he is not debarred from showing that the 
interest transferred to the vendee was only a 
widow’s limited Interest: AIR 1916 Cal 42S; 
10 Cal 965; AIR 1927 P C 41’, AIR 1925 
Oudh 243 and AIR 1934 Cal 162, Rel. on. 

• [P 37 0 1, 2] 

M. Wasim and Ali Mohammad — 

for Appellants. 

Radha Krishna — for Respondent 1. 

Jadgment.—This is an appeal against 
a decision of the first Subordinate Judge 
of Bahraioh allowing an appeal against a 
decree of the Munsif of Qaiaarganj, dis¬ 
trict Babraich. The suit was brought by 
Mt. Patraj Kuar, the present respondent, 
under O. 21, R. 63, Civil P. C., for a de. 
olaration that Cbak Banarsi, patti Bam 
Kuar, mabal Dharampore, pergana Hisam- 
pore, is saleable in execution of her decree. 
The Munsif dismissed the suit, but the 
lower Appellate Court decreed it. 

The circumstances which led up to the 
case are as follows. On 19th June 1911, 
Thakur Sukhraj Singh executed a mort¬ 
gage deed for Bs. 14,000 in favour of 
Thakur Bisbeshwar Bakbsh Singh, the 
husband of Mt. Patraj Kuar. Both the 
mortgagor and the mortgagee died. There¬ 
after, Mt. Patraj Kuar, as representative 
of the mortgagee, sued Mt. Bam Kuar, 
widow and representative of the mort¬ 
gagor, on the basis of the mortgage, and 
obtained a decree for sale of the mort¬ 
gaged property. This decree was dated 
15th February 1927. The decree how. 
ever was only partly satisfied by the sale 
of the mortgaged property. Mt. Bam 
Kuar died sometime before 1930. In 1930 
Mt. Patraj Kuar applied for and obtained 
a personal decree against the assets of 
Thakur Sukhraj Singh in the hands of 
Thakur Mahadeo Bakbsh Singh, defen. 
dant 6 in this oase, and next reversioner 
after the death of Mt. Bam Kuar. Mt. 
Patraj Kuar then attached the property 
now in suit. But in 1930 one Jadunath 
Singh, father of defendants-appellants 1 to 
5, had bought the property in suit in exe- 
oution of a decree in his favour against 
Mt. Ram Kuar in her personal oapaoity. 
When Mt. Patraj Kuar attached this pro¬ 
perty. defendants 1 to 5 filed objections as 
heirs of their deceased father, Jadnnath 
Bingb, on the ground that they had bought 
the property at Court auction,^ and it 
belonged to them. The objeotion was 
allowed, and the property was released 
from attaohment. Then Mt. Patraj Kuar 
brought this suit under O. 21, B. 63, Civil 
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P. G. Mahadeo Bakhsh Sicgh did not 
oontesb the suit, and be put in no appear, 
ance either in the lower Courts or in this 
Conrfc. 

Only two points ^ave been argued in 
this appeal. One is whether the sale to 
Jadnnath Singh is void or only voidable 
after the death of the widow. The plain, 
tiff.respondent argues that the sale was 
of the widow's interest only and after the 
death of the widow it is a naere nullity, 
and the contesting defendants are in no 
better position than that of trespassers. 
On the other hand, the defendanta-appel. 
lants argue that the sale is not a nullity 
after the death of the widow, but is 
merely a voidable transaotion, and that 
until it is avoided they are the legal 
owners of the property. They further 
argue (and this is the second point), that 
the only person who oan avoid the sale 
deed is the reversioner. They argue that 
voluntary and involuntary transfers by a 
Hindu widow are on ezaotly the same 
footing and the same principles apply. A 
number of rulings have been cited by the 
learned counsel for the appellants in sup. 
port of the contention that in case of 
voluntary transfers, only the reversioner 
can get the sale deed set aside. We need 
not go into these rulings, because the 
learned counsel for the plaintiff-respondent 
admits this principle of law to be correct. 
He admits that where the sale deed pur. 
ports to transfer the property simplioiter, 
and does not limit the interest transferred 
to the widow’s life.interest, only the rover- 
sioner oan avoid the sale deed. But he 
argues that it would be perfectly possible 
for a widow to transfer her life-interest 
expressly, and in such a case after the 
death of the widow the transferees would 
be in the position of trespassers. Similarly, 
be argues, in case of a Court auction the 
nature of the suit itself indicates what 
interest was sold, whether it was an un. 
limited interest, the suit having been de. 
creed against the widow as representative 
of the whole estate, or whether it was the 
widow's limited interest, the suit having 
been decreed against the widow in her 
personal capacity only and not as repre. 
sentative of the whole estate. In the latter 
case he says that the auction, poiohasers 
are in no better position than the holders 
of a sale deed transferring expressly the 
widow's life.interest only, and a creditor 
of the estate can get a declaration under 
O. 21, B. 63, Civil F. C. treating the sale 


certificate as a nullity because the interest 
which it transferred has ceased to exist. 

We are of opinion that this contention 
is correct. In Jadunatb Singh v. Mt. Bam 
Kuar, the suit was against the widow per. 
Bonally, and not as representative of the 
whole estate. The contesting defendants 
in this present suit raised a plea that the 
money was borrowed for legal necessity, 
but this point was found against the defen. 
dants.appellants, and was not re. agitated 
in the lower Appellate Court. It is clear, 
therefore, that the money was taken by 
the widow from Jadunatb Singh in her 
personal capacity, and further that the 
suit was brought, aud a decree obtained, 
against her in her personal capacity. In 
Mayne’s Hindu Law, Para. 641, the effect 
of execution for the debt of a female is 
given thus : 

A Bale in execution of a decree against a femalB 
heir is merely an involuntary alienatioD, and will 
be judged of by the previous prinoiples. Where 
the suit is founded upon a purely personal debt 
or contract of her own, the decree can only be 
against her own parson and property, and a sale 
in execution will only convey her own interest 
in the property. But even though the foundation 
of the decree be liability which might bind the 
reversioner, that alone is not auffioient. The suit 
must be eo framed as to show that it is not merely 
a personal demand upon the female in poaaeasioo, 
but that it is intended to bind the entire estate, 
and the interests of all those who oome after her. 
The reason of this is that, although in a suit 
brought to recover, or charge an estate of whioh a 
Hindu female le the proprietress, she will, as d^ 
fendant, represent and protect the estate, as well 
in respect of her own as of the reversionsry 
interest; still, and on this very acoonnt, the plain. 
tiS is bound to give notice that be is seeking so 
large a remedy, in order to put those who may 
ultimately afieotedupon their guard, and to enable 
them to protect tbemeelves. If, therefore, the suit 
is framed so as only to claim a personal decree 
against the heiress, the plaintiff will be relieved 
from the necessity of proving anything beyond 
her personal liability. But then the decree oan 
only be executed against the female holder per¬ 
sonally and against her limited interest in toe 

This proposition is also laid down in 32 
I 0 680,^ a Bench ruling of the Calcutta 
High Court: 

Where a suit against a female heir is 
upon a purely personal debt or contract ol 0 
own, the decree oan only be against her own 
Bonal property and a sale in exeontion of suon 
decree oan only convey her own interest m 
property, 


,nd again. . 

In order that a deotee may operate againss 
state, the suit mast be so framed as to show _ 


1. Narayan Blngh v. Ea]knmari q 

(1916) 3 A I R Cal 423=33 I 0 680—38 OiJ* 

400. 



1938 Baij Nath v. Mahabir Prasad 

it is not meiely a peisonal demand upon the 


female in poeeesBion, bat that It is intended to 
bind the entire estate and the intereete of all 
those who oome after her, 

10 Cal 985^ is to the same effeot. A 1 E 
1927 P C 41^ lays it down that ^here a 
creditor files a suit against a limited owner 
as saob, and not against the estate of the 
last male bolder, and a decree is passed 
personally against the limited owner, the 
decree and the auotion sale of property 
following thereon does not bind the rover, 
sioner, although the foundation of the 
decree be a liability which might bind the 
reversion. In 1 O W N 710* it was held, 
at p. 726, that in deciding whether a sale 
in execution of a mortgage.decree against 
a Hindu widow would bind the reversioners 
or not, the Court must look beyond the 
decree to the form of the suit, or possibly 
even to the terms of the bond itself. In 
60 Cal 1236,^ it was held that the expres. 
sion "right, title and interest of a widow", 
used in a sale proclamation, is ambiguous, 
and may indicate either the limited interest 
of the widow, i, e. "widow’s interest", or 
the "entire estate". In order to determine 
what property passed by such a sale, the 
Court should apply the tests: {1} what was 
liable to be sold, and (2) what in fact was 
sold. 

It is clear from all these authorities 
that a widow has two kinds of interests in 
the estate (1) a limited interest for her life 
time, and (2) an unlimited interest as re. 
presenting the whole estate. It is possible 
for either of these two to be sold in execu. 
tion of a decree, but a mere perusal of the 
BaI.e.oertificate and the sale, proclamation 
will not ordinarily show which of these 
two interests was transferred to the auc. 
tion purchaser. Nevertheless, if the interest 
transferred was merely the life.interest of 
the widow, nothing more than this can be 
conveyed to the auotion purchaser, and it 
follows that upon the death of the widow 
the interest of the auotion purchaser 
terminates. Sven though he remains in 
possession, he does so without any right or 
title. It is urged on behalf of the appel. 
lants that only the reversioner has the 

3. Jugal Elsbore v. Jotoodro Mohan Tagore 
(1884) 10 Oal 986=11 lA 66=4 Bar 668 (P 0)! 

8. Lalit Mohan Pal ▼. Dayamoyl Boy, (1997) 14 
A I B P 0 41=106 I 0 469 (P 0). 

4, Mt. Baj Eoowacl v. Ml. Ennwar Sonwatl, 

(1996) 13 A 1 B Oodh 948=83 I 0 889=1 
OWNTIO. 

6. Nagendtahala Daiee v. Panohanan Monrie, 
(1984) 91 A I B Oal 169=149 I 0 1068=60 
Oal 1986, 
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right of bringing a suit to set aside a sale 
whether it be voluntary or involuntary.' 
But it appears to us that where the right 
and title of the vendee has terminated,' 
the sale deed does not require to be set^ 
aside. Under O. 21, R. 63, Civil P. C., an 
attaching creditor can bring a suit for 
declaration when the property has been 
released owing to an objection under 
O. 21, E. 60. The plaintiff in this case 
therefore clearly bad a right of suit under 
O. 21, R. 63, Civil P. 0. We do not think 
that she can be debarred from showing by 
mere examination of the record of the 
case that the nature of the interest trans¬ 
ferred was a widow’s limited interest. 
How far she should be allowed to go 
behind the record to the underlying facts, 
it is not necessary to decide in this case. 
An analogus case which has been parti, 
oularly relied upon by the lower Appellate 
Court is 10 Cal 985,^ cited above. Of all 
these decisions this appears to have been 
the only one where the suit was brought 
by any other person than the reversioner. 
In this case it appears that the plaintiff, 
appellant was the purchaser of the interest 
of one Bebari Lai, the heir in reversion, 
and it is argued on behalf of the appel. 
lants in the present case that this being 
BO, he was the representative of the rever¬ 
sioner, and that bis bringing the suit was 
DO exception to the general rule that only 
the reversioner can get a sale by a Hindu 
widow set aside. 

For the reasons given above, we do not 
think that this argument can affect the 
present case, because the interest of the 
appellants bad already terminated when 
the suit was brought, and a cursory exa. 
mination of the proceedings which led up 
to the sale was sufficient to show that 
only the widow's interest bad been trans. 
ferred. We therefore dismiss this appeal 
with costs. 

B.d./b.e. Appeal diemissed. 
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BBIVASTAVA 0. J. AKD SMITH J. 

Baij Nath and others — Plaintiffs — 

Appellants. 

V. 

Pandit Mahabir Prasad and another 
— Defendants — Eespondents. 

Second Appeal No. 310 of 193S, Decided 
on d7th Ootober 1937, against decree of 
Sub.Jndge, Partabgarh, D/ 10th Jnly 
1986. 
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Bau Nath v. Mahabir Prasad 


A, I. R. 


Oudb Lbwi Act (18 of 1876), Ss. 10 and 11 
—Pre>einption of part of property by paying 
part of ‘price aforesaid’ is not allowed. 

There is no provision made in the Ondb Laws 
Aot for tendering part of the ‘price aforesaid’ or 
for pre-empting part of the property proposed to be 
sold on payment of a proportionate share of the 
price : A I R 2934 P G 153, Foil. [P 38 0 2; 

P 40 0 1] 

Hyder Husain and H. H. Zaidi — for 
Appellants. 

L. S. Misra and Badha Krishna Srivas. 
tava — for Respondent 1. 

Jagdish Narain for Makund Behari 
Lai — for Respondent 2. 

Judgment.—On 19th August 1933, Bam 
Nath, defendant 2, executed a sale deed in 
favour of Mahabir Prasad, defendant 1, in 
respect of three distinct properties, namely 
(1) a fractional share of superior proprie. 
tary rights in village Bbanapur: (2) a 
fractional share of under.proprietary rights 
in village Paramnathpur; and (3) two ten. 
anoy groves in village Paramnathpur, for 
a lump sum of Bs, 4,000. Baij Nath and 
Bam Kumar, who are the superior pro. 
prietors in village Bbanapur, instituted 
Suit No. 182 of 1934 claiming pre-emption 
of the Bhanapur property. Another suit, 
No. 183 of 1934, was instituted by Daulat 
Singh and Sarnet Singh, superior proprie. 
tors in village Paramnathpur, for pre. 
emption of the under.proprietary rights in 
Paramnathpur. A third suit. No. 186 of 
of 193 4, was instituted for pre-emption of 
the same under-proprietary rights by one 
Bhola, who is an under-proprietor in 
village Paramnathpur, and has also been 
found to be a relation of the vendor. The 
respective plaintiffs in all the three suits 
asked for a decree for pre-emption of the 
property which they were entitled to pre. 
empt on payment of a proportionate 
amount of the price. 

Before the suits could reaoh the stage of 
trial, Baij Nath, Bam Kumar, Daulat Singh 
and Sarnet Singh instituted another suit, 
No. 190 of 1934, claiming a joint decree in 
favour of all the four plaintiffs in respect of 
the shares in Bhanapur and Paramnathpur, 
and in the alternative a decree in favour of 
plaintiffs 1 and 2 in respect of the property 
in village Bhanapur, and a decree in favour 
of plaintiffs 3 and 4 in respect of the pro¬ 
perty in village Paramnathpur, on pay. 
ment of the proportionate amount of the 
real consideration of the sale deed. After 
the institution of this suit, they withdrew 
Suits Nos. 182 and 183 of 1934. So only 
Suits Nob. 186 and 190 of 1934 were tried, 


and the trial of these suits being ooneoli. 
dated, Suit No. 190 of 1934 was treated as 
tbe leading suit. Of the various defences 
raised in the suit there is only one which 
is material for the purpose of these second 
appeals before us. It was based on the 
decision of their Lordships of the Judicial 
Committee in 61 I A 235,^ and was to tbe 
effect that there could be no pre-emption 
of part of tbe property sold on payment of 
a proportionate price. It may be noted 
that tbe evident object of the 4 plaintiffs 
in Suit No. 190 of 1934 in instituting that 
suit and in withdrawing the two separate 
suits previously instituted by them was to 
overcome the obstacle raised by the afore¬ 
said Privy Council decision. However, 
both the lower Courts came to tbe oonolu. 
sion that the suits were not maintainable 
as they offended against tbe principles 
enunciated by their Lordships of the Judi. 
oial Committee in tbe ruling referred to 
above. We should also note that all the 
parties before us are agreed that tbe two 
groves in Paramnathpur covered by tbe 
sale deed being held in tenancy right could 
not be the subjeot of pre-emption. 

The position therefore is that one of the 
items of property conveyed under the sale 
deed is not pre-emptible, and none of the 
plaintiffs in tbe two suits has a right of 
pre-emption in respeot of both of the 
remaining two items of property included 
in the sale deed. The question therefore 
is whether in such a oase any of the plain- 
tiffs can be given a decree for pre-emption 
in respeot only of the property which he 
is entitled to pre-empt on payment of a 
proportionate price. In other words, is it 
permissible under the provisions of the 
Oudh Laws Aot to pass a decree for pre¬ 
emption of part of tbe property sold on 
payment of a proportionate share of the 
price ? 

Before addressing ourselves to this ques¬ 
tion we might observe that it is altogether 
out of the question to pass a joint decree in 
favour of the four plaintiffs in the leading 
suit in respeot of the properties 
Bbanapur and Paramnathpur as admittw y 
plaintiffs 1 and 2 are strangers to village 
Paramnathpur and plaintiffs 3 and 4 hav 
no interest in village Bhanapur. 1° ® 
the claim for a joint decree was not se - 
ously pressed before us. It i8 _ 

obvious that no decree for pre- 6 D 0 ptioP_— 


1. Bitendta Bikram Singh v. gi /a 

(1934) 21 A I R P 0 168=161 I 0 74-61 

236—9 Luok 407 (F 0)i 
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tie passed in respeotr of the groves baoaase 
admittedly the vendor did not possess any 
proprietary rights therein. In the oiroam. 
fltanoes, if a deoree for pre-emption oan be 
passed at all, there oan be no esoape from 
apportionment of the price, beoause if 
several persons are given deorees for differ, 
ent portions of the property, each of them 
cannot obviously be made liable to pay 
the whole price as it would involve the 
vendee being paid his prioe several times 
over. 

Turning now to the main question in 
the oase, the learned oounsel for the appel. 
lants has relied on the decisions of the late 
Court of the Judicial Commissioner of Oudh 
in 4 O G 397* and 13 O C 260^ in support 
of their claim for pre emption, -^ese 
decisions no doubt support the plaintiffs' 
olaim. In fact we have no hesitation in 
saying that it has been the well established 
law in this province that where the plain¬ 
tiff has a right as to a part only of the 
property conveyed by a deed, he can only 
obtain a decree for pre-emption of that 
part, and where the consideration for the 
whole is a lump sum, he is entitled to such 
deoree on payment of a proportionate part 
of the consideration. However, we have 
to determine the effect of the pronounce- 
ment of their Lordships of the Judicial 
Committee in 61 1 A 235^ on this point. 
It is therefore necessary to closely examine 
the facts of that case, and the observations 
made by their Lordships in respect of the 
relevant provisions of the Oudh Laws Act. 
The sale deed in that oase related to a 
taluqdari estate consisting of 163 villages 
constituting a single proprietary mahal, 
for which the proprietor paid the land 
revenue, although the villages were sepa¬ 
rately assessed. The under.proprietors in 
two of these villages filed two separate 
enits^for pre-emption of the two villages 
in which the plaintiff or plaintiffs respec¬ 
tively had under.proprietary rights on 
payment of the proportionate prioe. Their 
Lordships considered the provisions of 

fis. 6 to 13, Oudh Laws Act, and held that 

The proTliloni of Bi. 10,11 and 12 of the above 
mentioned Aok tend to ehow that the olalmi of 
the plaintiffs in the two aniti ate not inch as 
were contemplated by the Leglilatare. 

The following observations of their 
Lordships may be usefully quoted : 


9. Katam Hosaln v. Baghabat Dayal, (1901) A 
O 0 897. 

,Bi Ifahable Fiasad v. Bam Jiwan Lai, (1910) 18 
O 0 86Qs6 1 0 979. 
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Uoder 8. 10 the pecaon proposing to sail any 
property in raapeot of whioh any pecaona have a 
right of pre-emption is bound to give notice to the 
persons oonoeroed of the prioe at whioh be is 
willing to sell euoh property, and B. 11 provides 
that a person having a right of pre-emption in 
respeot of the property proposed to be eold shall 
lose suoh right unless, within three months from 
the date of euoh notice, he or hia agent pays or 
tenders 'the price aforesaid’ to the person so pro¬ 
posing to sell. How could the provisions of these 
seotions apply to the faots of this oase ? 

If they do apply, Che vendor of the taluqdari 
mahal would have to give notice to the members 
of the under-proprietary village communities, if 
any, in all the 163 villages of the prioe at whioh 
he was willing to sell the taluqdari mahal, 
namely Rs. 6,60,000 and in order to comply with 
B. II any member of an under-proprietary village 
oommunlty who claimed a right of pre-emption, 
would be bound to tender the 'price aforesaid', 
although he desired to pre-empt one village only 
as in these suits, for there is no provision made in 
the Aot for tendering part of the 'price aforesaid' 
or for pre-empting pact of the property proposed 
(0 be sold .... 

Section 13, which deals with the grounds on 
which a suit under the Aot may be brought, 
points to the same conclusion ; for, S. 13 (b) refers 
to a tender having been made under 8. 11 or 3. 12 
and refused. Such tender must be of the prioe at 
which the vendor is willing to sell the property in 
question or of the amount due in respeot of the 
mortgage specified in the notice. 

In the oases now under consideration, the pro¬ 
perty eold by the vendor was the whole taluqdari 
mahal containing 163 villages. 

The plaintifis in eaob suit olaimed to pre-empt 
one of the said villages only. It would bo absurd 
to suggest that they would be bound to tender the 
whole of the price, namely Rs. 5,60,000 whioh 
was the price at which the vendor was willing to 
sell, and yet there is no provision in the Aot 
whioh would enable the plaintiSs to tender the 
amounts at which the plaintiffs valued the two 
villages respectively as stated in their plaints or 
any amount other than the said Rs. 6,50,000. 
These oonsiderations, in their Lordships’ opinion, 
ace ooDoluslve as showing that the claims of the 
plaintiffs as stated in their plaints are not within 
the above-mentioned Aot and are therefore not 
maintainable. 

We think that this aspect of the law as 
emphasized by their Lordships in the 
passages quoted above did not receive 
attention in the earlier oases decided in 
this province. B. 6, the opening section of 
Oh. 2, Oudh Laws Aot, whioh deals with 
pre.emption, ruus as follows : 

The right of pre-emption Is a right of the per* 
sons hereinafter mentioned or referred to, to 
acquire, in the oases heceinaftec epeoiffed, Immov* 
able property In pceferenoe to all other peceona. 

The words 'in the oases hereinafter 
speoified’ used in this seotion show that 
the right of pre-emption is limit^ to the 
oases speoified in the seotions whioh follow 
a. 6. 8. 10 requires the vendor to give 
to the persons oonoerned of the 
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price afe which he is williog to sell the 
property. It may be pointed oat that the 
notice need not be given individually to 
every person entitled to pre.empt, but may 
be stuck up on the obaupal or other public 
place of tbe village or city in which the 
property is situate. 8. 11 makes it obliga. 
tory on a person having a right of pre. 
emption to pay or tender 'the price afore, 
said’ to the person proposing to sell within 
three months from tbe date of such notice. 
Lastly, 8. 13 states tbe grounds on which 
a suit can be maintained for enforcing the 
right of pre-emption. Strict compliance 
with these provisions contained in Ch. 2, 
Oudh Laws Act, is clearly impossible if a 
person seeks to enforce pre-emption in 
respect of only a part of the property sold 
on payment of only a proportionate share 
of the price. We therefore think that tbe 
Courts below were right in holding that 
the present suits for pre-emption of part 
of the property, which necessarily involved 
apportionment of price, were not main, 
tainable. 

It has been forcibly argued by the 
learned counsel for the plaintififs-appellants 
that the application of the decision of their 
Lordships of tbe Judicial Committee 
should be confined to the facts of that par. 
ticular case, and that it should not be 
interpreted so as to have the effect of 
revolutionising tbe law in the province as 
it has been understood hitherto. Even if 
it is conceded that the case before their 
Lordships related to one single item of 
property, namely the taluqdari mabal 
consisting of 163 villages, and that in that 
sense it is possible to distinguish it from 
the facts of this case, which show that tbe 
sale deed related to two, if not three, 
distinct items of property, yet the princh 
pie deduced by their Lordships from the 
provisions of 8s. 6 to 13, Oudh Laws Act 
that 

There !e no piovlsioD made lo tbe Aot for tender' 
iog part of the 'price aforesaid* or for pre*emptiDg 
part of tbe property proposed to be sold 

is fully applicable to the present case also. 
We venture to think that the Legislature 
in enacting these provisions did not take 
into consideration tbe case of a composite 
sale deed like tbe one before us in wbioh 
several distinct properties are sold together 
for a lump price. The view which has 
hitherto prevailed in this province that in 
such a case, if the plaintiff is entitled to 
pre.empt only part of tbe property sold, 
he should be given a decree for pre-emption 


of that part on payment of the proper, 
tionate price, is no doubt a most equitable 
one. We are conscious that the effect of 
our decision in tbe present ease would be 
to debar many persons from exercising 
their right of pre-emption, or even, as the 
learned oounsel for tbe appellants put it^ 
practically to nullify the right of pre. 
emption in those cases in which several 
properties are sold together, yet we think 
that this consideration cannot afford any 
justification for our circumventing tbe pro. 
visions of the statute as authoritatively 
construed by their Lordships of the Judi. 
oial Committee. Tbe proper remedy for 
the apprehended hardship to tbe rights of 
pre-emptors in such oases is for the Legis. 
lature to make the neoesfiary amendment 
in tbe provisions of tbe law. With tbeee 
remarks we dismiss the appeals with costs. 

d.s./r.e. Appeals dismissed. 
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Thomas and Ziadl Hasan JJ. 

Mt. Jwala Devi and another — 

Defendants — Appellants. 

V. 


Ahmad Hasan — Plaintiff — 

Respondent. 

First Appeal No. 71 of 1936, Decided on 
27th October 1937, against decree of Sub* 
Judge, Unao, D/. 27th March 1935. 

(a) Couvt fec« Act (1870), S. 7 (▼) (d) and (a) 
—* Suit by under.proprietor for potiettioD of 
land with building and guava grove thereon 
—Building lubatantial structure and Ireea not 
telf.grown but planted — Separate courljfee 
should be paid on market value of building 
and trees. 


A person claiming ander-proprietary rights In 
land by virtue of a permanent lease ezeoutedin 
bis favour brought a suit for possession of tbe 
land and tbe building and a guava grove thereon. 
The building was not a tenant’s house *1“^ 
other building neoeseary for tbe enjoyment of tbe 
land but a substantial etruoture used as a tannery. 
Similarly tbe trees were not self.grown but were 
slanted : 

Eeld that in snob olronmstanoee the building 
and grove oould not be said to be appuitenan 
to tbe land and hence a separate oontWee under 
3. 7 (v) (e) should be paid on the market value 
of tbe building and the grove. ** ^ J 

(b) Oudh Civil Rules. R. 269 A —Clauses (d) 
snd (o) can bo applied together. 

Clause (d) of B. 269 A is not ezolaeive of OT. W 
and hence Cla. (d) and (e) oan be q jj 

(c) Oudh Civil Rules, R-Cl.fd) 

Suit for undar.proprietory ”«***®.*? 

Rental value’ is rent at which land has bean 
actually let out to under-propriotor. 
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If the auU is for supetioi propiietar; eights in 
the land, the 'rental value’ of the land means the 
rent at ^hioh land oonld be let ont to cultivating 
teoante. But this would not he so where only 
andet'proptietary rights are claimed. In such 
a case It would be the rent at whioh the land has 
been let out to the under-proprietor. [P 42 0 2] 

L. S. Misra and Sri Bam — 

for Appellants. 

M. "WaBim and Ali Hasan — 

for Respondent. 

Jod^meDt. — This first appeal against 
the decree of the learned Civil Jadge of 
Dnao dated 27th March 1935, in Sait 
No. 76 of 1934, was filed by the defen. 
dants to the suit on 13th July 1935, 
yalaing the appeal at Bs. 5,000. Previously 
to that on 9th May 1935, they had filed 
an appeal against the same decree in the 
Court of the learned Distriot Judge of 
Dnao, valuing their appeal at Bs. 700 
only. The office reported in this first 
appeal that there was a deficiency in the 
oourt'fee paid both on the plaint and on 
the appeal. The office report came up 
before a Bench of whioh one of us was a 
member on 24th March 1936, and it was 
thought advisable that the decision of the 
question of the proper court, fee be post¬ 
poned till the decision of the appellants' 
appeal pending in the Court of the Dis¬ 
trict Judge. That appeal has now been 
decided and second civil Appeal No. 315 of 
1936 baa been brought by the defendants 
against the decree of the learned Distriot 
Judge who dismissed their appeal. 

Two questions now arise for decision. 
The first is how far the office report is 
correct and whether there is any defi¬ 
ciency in the court-fee paid by the plain, 
tiff, respondent and the defendants, appel. 
lants and the second is what should be 
the correct valuation of the suit and 
whether the appeal against the decree of 
the learned Civil Judge lies to this Court 
or to the Court of the District Judge. To 
take up the question of court-fee first. 
The suit was for possession of about 31 
bigbas of land situated in the village of 
Natwa Mohal Qanri Shankar together 
with trees and buildings situated thereon, 
and for Be. 2,058-8-0 as damages and 
mesne profits. The plaintiff, respondent 
claimed to have under.proprietary rights 
in the land by virtue of a permanent lease 
executed in bis favour by the predecessor, 
in.interest of the defendants-appellants. 
The lease was said to be for building 
purposes and the plaintiff claimed to have 
ooostruoted a building on the land and to 
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have planted a guava grove. The plaintiff 
valued bis suit for purposes of court-fee at 
Bs. 2,153.8-0, that is to say, be valued the 
relief for possession of the land at Bs. 100’ 
and the relief for recovery of damages 
and mesne profits at Bs. 2,053-8-0. He 
put no separate valuation on the building 
and the grove. The defendants raised a 
plea in the trial Court that the oourt-fee 
paid was insufficient, but the learned Civil 
Judge in his judgment says that this plea 
was not pressed. Accordingly he held 
that the court-fee paid was sufficient. The 
present appeal has been valued by the 
defendants as noted above at Bs. 5,000. 
The question is what should be the proper 
valuation of the suit and the appeal for 
purposes of oourt-fee. 

It is not disputed that the suit comee 
under S. 7 (v) (d), Court, fees Act whioh 
says that where the land (the subject 
matter of a suit) forms part of an estate 
paying revenue to Government, but is not 
a definite share of such estate and is not 
separately assessed with land revenue, 
the amount of oourt-fee payable under the 
Act shall be computed on the market 
value of the land. As the yearly rent at 
which the land in suit was let out to the 
plaintiff-respondent is Bs. 10, the plaintiff 
has calculated the market value of the 
land at 20 times the rent, that is at 
Bs. 200. We are of opinion that this 
calculation is correct and the learned 
Counsel for the appellants has not refer, 
red us to any evidence on whioh the 
market value of the land could be fixed at 
a higher figure. 

We are of opinion however that under 
8. 7 (v) (e), Court, fees Act a separate 
oourt-fee should have been paid by the 
plaintiff.respondent on the market value 
of the building and the trees of which 
possession was sought along with the 
land. fnr poaseBsioD .M t 

only of the land tyifc alan nf hniltling 
^nd tna trees, the latter we ^-ft ftfi n 7 PQb the 
6UblMt~jpatter nf the a"if. ah tha land 
itseff It was contended by the learned 
counsel for the respondent that the build, 
ing and the trees were appurtenant to the 
land and no separate oonrt.fee was requir. 
ed. We do not agree with this view. The 
building in question is not a tenant s 
honse or any other boilding necessary for 
the enjoyment of the land but a substan¬ 
tial strooture need as a tannery. Similarly 
the trees in suit are not self, grown trees 
whioh might be said to go with the land 
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but are said to ooDStitute a grove planted 
by the plaintiff.respondent. The fact that 
the building was erected and the grove 
planted by the plaintiff himself is immate. 
rial. Moreover, it is in evidence that the 
building in suit fetches a rent of Bs. 120 a 
year, so that it is absurd to suppose that 
the building is appurtenant to the land, 
the market value of which is only Bs. 200. 
We are therefore of opinion that the 
court.fee should be paid not only on the 
market value of the land but also on that 
of the building and trees in suit. We take 
the market value of the building to be 
Bs. 2,400 at twenty times the annual rent. 
With regard to the guava trees, the plain, 
tiff's evidence is that they are twenty, 
eight in number and tlieir market value 
may in our opinion be ffsed at Bs. 56. 
The total valuation of the suit for purpo- 
ses of court.fee should therefore be rupees 
2,400 for the relief of possession of the 
building, Be. 200 for the relief about the 
land, Bs. 56 for the relief about the trees 
and Bs. 2,053.8.0 for the relief for reoo. 
very of damages and mesne profits (total 
Bs. 4,709.8-0). The valuation of the appeal 
should be Bs. 2,400 about the building, 
Bs. 200 about the land, Bs. 56 about the 
trees and Bs. 500 only (the amount decreed 
in favour of the plaintiff.respondent) about 
damages and mesne profits, total rupees 
3,156. Both the plaintiff.respondent and 
the defendants.appellants will therefore 
make good the deficiency in the court.fee 
paid by them within a month from this 
date. 

As regards the valuation of the suit and 
the appeal for purposes of jurisdiction, we 
are of opinion that both Cls. (d) and (e) 
of B. 269.A of the Oudh Civil Bales apply. 
The learned counsel for the plaintiff.res. 
pondent argues that Cl. (d) was exclusive 
not only of Cls. (a), (b) and (c), but of (e) 
also, but we do nottbink*so. As said above, 
the building and the trees were as much 
the subject of the suit as the land itself 
and there is no reason why Cls. (d) and (e) 
should not apply together to the suit. 
How, under Cl. (d) the value of the land in 
suit for purposes of jurisdiction will have 
to be determined by multiplying the rental 
value of the land by twenty and we agree 
with the learned counsel for the plaintiff 
that in the present case the rental value 
of the land should be taken to be Bs. 10 a 
year, namely the rent at which the land 
has actually been let out to the plaintiff. 
The learned counsel for the appellants 
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contended that “ rental value " of land 
meant the rent at which land could be let 
out to cultivating tenants. We are of 
opinion that this would be so if the suit 
was for superior proprietary rights in the 
land but not where only under.proprietary 
rights are claimed. No doubt in relief (a) 
of the plaint the plaintiff claims "proprie. 
tary” poBSesaion over the land, but in view 
of the fact that on his own showing be is 
only a permanent lessee of the land, he 
cannot as a matter of fact claim superior 
proprietary rights in the land in suit, 
though he can claim proprietary rights in 
the building and the trees. As the land 
in suit has actually been let out to the 
plaintiff on a rent of Bs. 10 a year, we 
think this is the proper letting value of 
the land. So far as the building and the 
trees in suit are concerned, their value for 
purposes of jurisdiction is their market 
value under Cl. (e) of E 269.A. We have 
held above that the-building has a market 
value of Bs. 2,400 and the trees of Bs. 56. 
Therefore the total valuation of the suit 
for purposes of jurisdiction would be 
Bs. 4,709-8-0 including Bs. 2,053.8 0 the 
amount of damages and mesne profits 
claimed. The valuation of the appeal for 
purposes of jurisdiotion will also be the 
same as that for purposes of court.fee, 
namely Bs. 3,166. The result is that this 
first appeal is not maintainable and is 
hereby dismissed with costs. The Second 
Appeal No. 316 of 1936 will come up for 
hearing after the parties have paid up the 
court.fee according to the above order. 

D.s./rk. F, a. dismissed. 
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Thomas and Ziaul Hasan JJ. 
Prag — Plaintiff — Applicant. 

V. 

Rampal Singh — Defendant 

Opposite Party- 

Civil Eevn. Apple. No. 99 of 1936, Be- 
oided on 8bh September 1937, from order 
of Munsif, Eao Bareli, D/. 22nd July 1935- 

Limitation Act (1908), Art. 

Bond payable in initalment* making w 
kmeunt duo on default of one Intlalo#®® ^ 
Firet two ioetalmenti paid 1*7. *■* 

Dbligee bringing suit to recoTor initalmen** 
sating bit claim on default of fourt 
ifth initalmenlt—Held there wat '^•*’*'* 

A money bond provided for payment o 

irinoipal amount by five equal —hale 

n oase of default of any instalment the 
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amount was to be due. The obligee sued toreooyec 
the outstanding instalments basing hie cause of 
action on the fourth and fifth instalments. Only 
'first tffo instalments boweyer in fact had been 
paid : 

Held that the fact that the obligee bad based 
his cause of action on the default of the fourth 
and the fifth instalments, was sufficient to proye 
walyer on the part of the obligee within the 
meaning of Art. 75 : A I B 1939 Oudh 176, Bel. 
on ; Oaae law referred. tP 43 0 1] 

Sri Bam — for AppUoant. 

Parmatma Saian Davedi — 

for Opposite Party. 

Order.—This is an application under 
B. 25, Provincial Small Cause Courts Act, 
-for revision of an order of the learned 
Judge, Small Cause Court, Bae Bareli, dis¬ 
missing the applicant's suit for money on 
a bond dated 16th August 1928, executed 
in his favour by the defendant opposite 
party. The amount of the bond, Bs. 250, 
was payable by yearly instalments of Bs. 50 
oommenoing from the end of May 1929. 
The applicant’s case was that the first 
three instalments and Bs. 26 out of the 
fourth instalment were paid by the defen. 
-dant and he sued for recovery of Bs. 89, 
that is Bs. 24 about instalment that fell 
due on Slst May 1932, Bs. 50, the instal. 
ment of Slst May 1933 and Bs. 15 interest. 
The defendant denied the alleged payments 
and the learned Judge holding that there 
was no evidence to show that any instal. 
ment after the second instalment of 1930 
was paid and that there was no waiver, 
dismissed the suit as time.barred under 
Art. 75, Limitation Act. 

After a consideration of the case, law on 
the subject, we have come to the conolu. 
sion that this application must be allowed. 
If the plaintiff's allegation that the first 
three instalments and a portion of the 
fourth were duly paid to him be accepted, 
no question of waiver arises; but even if it 
be supposed, though there is no definite 
finding of the learned lower Court to that 
efifeot, that no instalment other than the 
first two was paid by the defendant, 
waiver under Art. 76, Limitation Act, is 
evidenced by the fact that the applicant 
based his cause of action on the default 
made about the fourth and fifth instal. 
ments. The case in 9 O W N 260^ decided 
. by a learned Judge of this Court (the pre. 

'sent Chief Judge) is exactly in point. The 

facta of that case were very similar to 

1* Nagsahat Prasad Daba v. Bakrtdi, AIB 1982 
Oudh 176sl87 1 0 998=9 OWN 360. 
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those of the oase before us and the learned 
Judge said : 

The very fact that the cause of aotion has been 
based on the defaults which occurred in oaee of 
each of the last three instalmente shows that the 
plaintiff placed reliance on each of the defaults 
and did not ayail himself of the provision wbioh 
gave him the option to sue for the whole amount 
on the happening of the first default. 

Beferring to the fact that the plaintiff 
pleaded payment of the first instalment 
and wasnnabla to prove it to the satisfac. 
tioQ of the trial Court, the learned Judge 
said: 

The only effect of it is that it is not possible to 
say that the plaintiff waived the benefit of the 
provision in respect of the first instalment. 

This decision is supported by a decision 
of a Bench of the late Court of the Judi. 
cial Commissioner of Oudh in A 1 B 1925 
Oudh 31^ which, though relied on by the 
learned Judge of the Court below being 
against the plaintiff, contains the following 
remark : 

If be (the plaintiff) had sued for the unpaid 
instalments only, he might have been held to have 
waived his right to sue (for the entire amount), 

The learned Judge of the Court below 
has relied on the cases in A I B 1926 Gal 
789,® A I E 1925 Oudh 373,* AIR 1925 
Oudh 34^ and A 1 B 1923 Bom 207;^ but 
in the first of these oases the finding was 
that there was no waiver; in the second it 
was not considered necessary to decide the 
question of waiver as the application for 
revision was held not to be maintainable; 
the third case decides no more than that 
mere omission to sue for the whole of the 
balance will not operate as waiver and we 
have already referred to the learned Judge’s 
opinion in this case that if the suit bad 
been for the unpaid instalments, the plain, 
tiff could have been held to have waived 
his right to sue for the entire amount; the 
facts of the fourth case were quite differ, 
ent and have no bearing on the presenb 
ease. 

The learned counsel for the opposite 
party has also relied on some more oases, 
namely, A I B 1934 All 1039,^ AIR 1932 


3, Mt. Mohanya v. Paona Lai, AIR 1996 Oudh 

84=79 1 0 846. 

8 BaBaaka Kumar Bingha v. Nabin Ohaodra, 
A 1 B 1926 Oal 769=96 I 0 694=53 Oal 277. 

4, Banbey Lai v. Ram Lai, AIR 1926 Oudh 

878=86 I 0 916. 

5. Hanaxaj Qodbaji v. Bapu ErlfihoaBwaml, AIR 

1923Bom 307=72 I 0 376=35 Bom L B168. 

6. Sokh lisl V. Bbooia, AIR 1984 All 1039= 

168 1 0 306=1984 A L J 1066. 
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Nag 1^ and A I R 1935 Mad 303.® In 
none of these oases also was anything 
decided contrary to 'what was laid down in 
9 O W N 260.^ In the Allahabad and 
Nagpur oases, all that was decided was that 
mere inaction or omission to sue within 
the prescribed period cannot amount auto¬ 
matically to waiver within the meaning of 
Col. 3 of Art. 75. The Madras case also 
lays down no more than that suits on 
bonds or promissory notes payable by in¬ 
stalments which provide that if default be 
made in payment of one or more instal¬ 
ments, tbe whole shall be due are governed 
by Art. 75 of the Act and the period of 
limitation is to be computed from the date 
the first default is made unless waiver is 
pleaded and proved. In view of the autbo. 
rity of our own Court with which we fully 
agree, we are of opinion that the learned 
Judge of tbe trial Court was wrong in die- 
missing the suit as time-barred. As the 
bond in suit was admitted by the defen¬ 
dant and tbe only plea raised was that of 
limitation, we set aside tbe decree of the 
lower Court and decree the plaintiff’s suit 
with costs in both the Courts. 

K.B./r.K. Suit decreed. 


7. ViebwaQatb v. SadaBhi7a, AIR 1932 Nag 

1—135 I C 414 =28 N L R 44 (F B). 

8. Oopala Menon v. Kaliingalakatb, AIR 1936 

Mad 303=166 I C 443=68 M L J 214. 
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Sbivastava C. J. and Thomas J. 

Bansidhar and another — Plaintiffs — 

Appellants. 

V. 

Mt. Nawab Jahan Begam and others — 

Defendants —Respondents. 

Second Appeal No. 338 of 1935,Decided 
on 8th October 1937, against order of 
Diet. Judge, Lucknow, D/. 8th July 1935. 

Transfer of Properly Act (1882), S. 53 —* 
Mahomedan giving his property to wife in 
lieu of dower—Transfer does not come under 
S. 53 being only a case of preference to par* 
ticular creditor — Dower not ascertained ~ 
Position of wife as creditor is not changed. 

Where a Mahomedan transfera bis estate to hie 
wife in lieu of her dower, he only prefers one ore* 
ditoi—bia wife—to another. Thereby he does not 
remove tbe property from the oredltora for his 
own benefit ao as to oome within the proviaiona 
of 8. 63, T. P. Act. The fact that the dower of the 
wife is nnascertalned and baa to be determined by 
the Oonrt under 8. 6, Ondh Laws Aot, doea not 
change her position as one of the creditors of her 
hneband x A I R 1916 P C 388 and AIR 1916 
P O 116, Bel. on. [P 46 0 1, 3] 


D. K. Seth — for Appellants. 

Nazirudddin — for Respondent 1. 

Judgment.—This is a second appeal by 
tbe plaintiffs arising out of a suit under 
8. 53, T. P. Act, for a declaration that cer¬ 
tain transfers made by defendant 2 in 
favour of bis wife, defendant 1, were frau¬ 
dulent and fictitious and bad been made 
only in order to defraud the creditors. The 
facts of tbe case which are not disputed 
are that on 22nd and 25th January 1932, 
defendant 2 executed two deeds of gift in 
favour of his wife in lieu of dower debt. 
Plaintiff 1, Bans! Dhar, who is one of the 
creditors of the husband, instituted a suit 
on 25th January 1932, on the basis of a 
promissory note for Bs. 822 dated 26th 
January 1929. This suit was decreed on 
26th August 1932. The same plaintiff 
instituted another suit on 20th June 1932, 
on the basis of another promissory note 
for Bs. 2,184 dated 12th June 1929. This 
salt was also decreed on 23rd December 
1932. Plaintiff 2 was impleaded as 
another creditor of defendant 2, but there 
is no evidence on the record to show the 
extent of hie debt. The learned District 
Judge has held that besides the property 
forming subject of tbe gift, defendant 2 
was possessed of other property worth 
about Bs. 1,600 which has been attached 
by plaintiff 1. He has further found that 
the dower debt of defendant 1 had not 
been paid up and remained due at the time 
of the execution of tbe deeds of gift in 
question. There is also evidence which 
has been believed by the lower Appellate 
Court showing that tbe amount fixed for 
dower was Bs. 40,000 and that the pro* 
perty forming subject of tbe two deeds of 
gift was worth about Bs. 8,000. Taking 
all these facts and oiroumstanoeB into oon* 
sideration, the lower Appellate Court has 
held that there was nothing to suggest 
that there was any bad faith on the part 
of defendant 1 except the mere fact that 
she was the wife of defendant 2. 


In 43 Cal 621* it was held by their 
Lordships of the Privy Council that tho 
transfer which defeats or delays creditors 
not an instrnment which prefers one 
ditor to another but an instrument wbrnn 
removes property from the creditors for 
the benefit of the debtor. The debtor 
must not retain a benefit for himself^^^^ 


1, Masahar^Saha v. Hakim Lai, 

P 0 116=83 I 0 848=43 I A 104=43 Oal 681 

(P 0). 
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may pay one creditor, and leave another 
unpaid. Where it was found that thetrane. 
fer impeached was made for adequate con. 
eideration in satisfaction of genuine debts, 
and without reservation of any benefit to 
the debtor, it followed that no ground for 
impeaching it lay in the fact that the 
plaintiff who also was a creditor was a 
loser by payment being made to the pre. 
ferred creditor, there being in the case no 
question of bankruptcy. Similarly in 44 
Cal 662^ it was held that the preferring of 
one creditor to another by the judgment- 
debtor did not make the transfer a fraudu¬ 
lent one. A debtor, for all that is contained 
in S. 53, T. P. Act, may pay his debts in 
any order he pleases, and prefer any cre¬ 
ditor he chooses. In the present case it 
is quite clear from the findings of the 
lower Appellate Court that the transfers 
in question are genuine and that it is not 
possible to say that defendant 2 has 
retained any benefit for himself or that 
jthe object of the transfers was to remove 
the property from the creditors for the 
benefit of the debtor. It is therefore a 
case merely of one creditor being preferred 
to another. 

We are therefore of opinion that the 
Courts below were right in bolding that 
the transfers impugned by the plaintiffs 
did not offend against the provisions of 
S. 63, T. P. Act. It has however been 
contended that the position of a dower 
debt in the province of Oadh is a peculiar 
one inasmuch as under 8. 6, Oudh Laws 
Act, the amount of dower payable to the 
wife has to be fixed by the Court with 
doe regard to various oiroumstanoes. It 
was further argued that in the oiroum. 
stances the amount of dower debt being a 
variable quantity, the position of the wife 
was different from that of an ordinary 
creditor and the principle laid down by 
their Lordships of the Judicial Committee 
in the cases cited above had no applioa. 
tion to this case. We regret we cannot 
accede to the argument. It is no doubt 
true that if there Is any dispute regarding 
the amount of dower debt payable by the 
husband or his representatives which has 
to be determined by a Court of law, 
the Court la required under B. 6, Oodh 
Laws Act, to fix the amount of dower pay¬ 
able with due regard to the various consi¬ 
derations laid down in the section. But 

9. Uioa Komari Blbl t. Bljoy Biogh Dodhoila, 
(1916) 8 A I B P 0 986=4010949=44 IA T9 
=44 Oal 669 (P 0). 
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this does not by any means imply that the 
position of the wife is not that of a credi¬ 
tor. The fact that in a particular case the 
amount of the debt payable by the debtor 
has to be ascertained by the Court cannot 
take the case out of the category of a debt 
or the person from whom the debt is pay- 
able out of the category of a debtor. We 
are therefore of opinion that the argu¬ 
ment has DO substance. We accordingly 
uphold the decree of the lower Appellate 
Court and dismiss the appeal with costs. 

B.d./b.k, Appeal dismissed. 
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ZiAUL Hasan and Smith JJ. 

Natuab Shahanshah Begam — 

Decree.holder — Appellant. 

V. 

Ch. Akbar Husain — Judgment-debtor — 

Bespondent. 

Ex. First Appeal No. 36 of 1935, Decided 
on 9th November 1937, against decree of 
Sub.Judge, Lucknow, D/. 2l8t February 
1935. 

^ Civil P. C. (1908), S 52*—Income accru* 
ing to deceased judgment-debtor’c property 
in band* of bi* beir can be taken in exeeu* 
tion —Heir ie perconelly Itebie to the extent 
of income appropriated by bim . 17 0 C 207= 
AIR 191* Oudh 2$3=26 [ C 38*, Overruled. 

The looome of (be property of a deceased judg* 
ment'debtor aooraiog after the property has 
devolved on his heir can be treated aa the estate 
of the deoeaaed judgmeat'debtor and oao be taken 
in exeoution. The heir cannot appropriate the 
inoome and can be made personally liable to the 
extent of the Inoome appropriated by bim ‘.AIR 
1928 Oudh 40, Approved', 17 0 C 207=A I R 191* 
Oudh 233=25 I C 38*, Overruled Case lato 
discussed, [P 46 0 1] 

Badha Krishna, Biehambhar Nath, Abid 
Hnsain, 8. M. Naqi and Tasbuq 
Mirza — for Appellant. 

H. Husain and Mohd. Aynb — for 
Respondent. 

Smith J. —This is an appeal against an 
order made by the learned Subordinate 
Judge of Lucknow in connexion with execu- 
tion proceedings by one Nawab Shahinsbah 
Begam against Cbaudhri Akbar Husain 
and others. The facts are not fully stated 
in the order of the learned Subordinate 
Judge, but they appear to be aa follows. 
Oo 16th January 1917 one Mohammad 
Hnsain (he seems also to have been 
known as Obandri Mohammad Husain, 
and Ohaudhri Shaikh Mohammad Husain) 
executed a mortgage deed for Be. 45,000, 
oarrying infeereefe at 13 annas per Be. 100 
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per mensem, in favour of Nawab Sbabin. 
shab Begam. Sbe afterwards sued on tbe 
basis of tbis mortgage deed in tbe year 
1921, and obtained a preliminary decree 
on 2l8t February 1922 in the Court of the 
Subordinate Judge of Lucknow. Moham- 
mad Husain bad died on 20bh December 
1917 and tbe main defendant was Cbau. 
dhri Akbar Husain, bis grandson, who had 
succeeded to tbe taluqa. Along with him 
were impleaded various parties who were 
said to be entitled to maintenance allow, 
anoes under an alleged will of Mohammad 
Husain dated I8tb January 1913. A 
decree absolute was passed on 5tb May 
1923. An appeal against tbe preliminary 
decree was decided by the late Court of 
tbe Judicial Commissioner on 12th Sep. 
tember 1923.* The operative part of the 

decision in appeal is as follows : 

The appeal ie allowed to tbe extent that tbe 
respondent will not be permitted to proceed 
against tbe Gbazipur property. Sbe is only per¬ 
mitted to execute her decree by the sale of Jabri, 
and if tbe proceeds of tbis are insufficient, she 
may execute it as a simple money decree against 
tbe estate of tbe mortgagor for tbe balance still 
unreoovered. The period of six months for pay¬ 
ment of tbe decretal amount will be calculated 
from the date of tbe decree of tbis Court. In 
other respeots tbe decree of tbe lower Court will 
stand. The plaintifl-respondent will get her costs 
in the lower Court. Patties will bear their own 
oosts In this Court. 

The decree-bolder afterwards bought the 
mortgaged property, Jabri Khurd in 1926, 
and Gbazipur in 1929, and sbe also bought 
tbe superior proprietary rights in another 
village, called Kbaltlabad, in 1932. These 
purchases however fell very far short of 
satisfying the entire amount due to tbe 
decree-holder, and on 9bh.l8th April 1934 
sbe made an execution application out of 
which these present proceedings have 
arisen. Tbe amount stated in the applioa- 
tion to be still outstanding was Rupees 
96,927-5.0. It was alleged in tbe state¬ 
ment of facts appended to tbe application 
that Cbaudbri Akbar Husain bad been in 
possession of certain villages for various 
periods after the death of Cbaudbri Moha. 
mad Husain, and bad appropriated the 
income from them to tbe extent of Rupees 
46,855-6-9j and this amount, it was 
suggested, be was bound to pay to tbe 
decree.holder. The prayer was that bis 
pay be attached (Cbaudbri Akbar Husain 
is a member of the Indian Civil Service) 
and tbe amount in question be in that way 
realised. Cbaudbri Akbar Husain put in 
objections raising a number of points. Tbe 
• Vide A I R 1924 budb 302. 


learned Subordinate Judge referred to a 
case reported in 17 O C 207,^ for the pro. 
position that the rents and profits of the 
property of a deceased person accruing 
after the property has devolved on bis 
heirs cannot be taken by a creditor of the 
deceased till tbe sequestration of tbe pro. 
party by attachment or otherwise, nor can 
those heirs be made personally liable to 
the extent of those profits prior to the 
sequestration. Suob profits, according to 
that decision, cannot be treated as the 
estate of the deceased, and the heirs of tbe 
deceased are entitled to appropriate them. 
Tbe learned Subordinate Judge distingui. 
shed decisions reported in 47 Mad 411* 
and AIR 1930 Lab 204.* Tbe result 
was that tbis preliminary objection was 
allowed and the execution application was 
ordered to be consigned to records. Against 
that order this appeal has been preferred 
by the decree.bolder. 

The section of the Code of Civil Procedure 
that baa to be considered is 8. 52, more 
particularly sub.s. 2, in view of the fact 
that tbe corpus of the property has already 
been put to sale by the deoree-holder, and 
has been purchased by her herself. The 
learned counsel for tbe appellant relied on 
a number of decisions. The first of these 
is contained in 1 1 A 268.^ The decision 
is a long one, and with it is connected a 
decision beginning at p. 282 of that same 
volume. The relevant portion of the judg¬ 
ment in 1 1 A 268^ is contained in page 
315 and is as follows : 

“Ptlma facie tbe polliem was hereditary. II 
was hereditary and descended to tbe minor son as 
tbe heir of his father, tbe income of tbe zamln* 
dari was liable to pay the debts incurred by the 
deceased zamiodar”, 

(A “ polliem ” appears to be a speoiel 
from of zamindari tenure in southern 
India, the holder of it being known as a 
" poligar '■.) 

The next case is reported in 15 W R 
286.® It was there held, to quote from the 
head-note: 


Kishan LalAtal v. Ummat-ul-Fatima Begam. 

(19U) 1 A I R Oudh 233=26 I 0 384-17 
O 0 207. ^ 

Kadlrvelusami Nayagar v. i» 

ment Corporation Ltd. London, II"*'.,__ 
AIR Mad 630=60 I 0 163=46 M L J 261 

47 Mad 411 (F B). .tt? 

Kishan Ohand v. Mauj Din, (ISJ®) ^ ^ ^ 
Lah 204=126 I 0 187=31 P L R 393- 

Ool.gapp» Ohetly V. 

268=14 Bang L R 116—21 W iv o 

M H 0 R 303 (P 0). fl871) 

Aeeemoonissa v. Ameetoonissa Kbatoon, ( 

15 W R 206. 
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‘When a party ie proceeded against as the repre* 
sentative of a deceased judgment'debtor, and it ia 
proved that property ^hioh belonged to the de' 
ceased judgment-debtor has come into his hands, it 
lies upon him to account for such property, and to 
include in his account mesne proSts whether ac< 
orning in the shape of rents or of interest. 

Next oomes the deoieion reported in 47 
Mad 4H.® That was a Fall Benoh deoi- 
sioD. Id his judgment the learned Chief 
Jnstioe said that the case referred to 
above, 1 I A 268,^ ia a direct authority for 
the proposition that the income of landed 
property which has passed from one zamin. 
dar to the next, the property being an im. 
partible '*Baj’', is liable to execution for 
the debts of the deceased zamindar. A 
similar view was taken by a Bench of the 
Madras High Court in a decision reported 
in 80 M L J 391.^ That decision referred 
with approval to the decision mentioned 
above in 15 W B 285.® Next there is a 
case of oar own Court in 4 0 W N 98.’ It 
was there said that rents and profits are 
legal inoidents of immovable property, 
and must bear the same oharaoter as the 
property itself. That decision followed 
the decisions mentioned above in 1 I A 
268® and 47 Mad 411.^ Lastly the learned 
counsel for the appellant relied upon the 
ease reported in A 1 B 1930 Lah 204.^ It 
was there said, to qaote from the head-note: 

Where the heirs Inheriting the property of the 
lodgment'debtor do not show that they have 
applied the Income of the land towards the pay¬ 
ment of the debts due by the indgment-debtor, 
the decree can be executed personally against 
them. 

With reference to the decision in 17 O C 
207,^ upon which the learned Subordinate 
Judge based bis decision, the learned ooun. 
Bel maintained that that ease stands alone, 
and he has pointed out to us that in the 
Commentary on the Civil Procedure Code 
by Ohitaley and Annajl Rao this case is 
Bubmitted to have been wrongly decided : 
vide the Commentary, Vol. 1, (Edn. 2) 
page 478 [Note 9, F..N. 4]. The case is 
there cited ae (1914) 1914 Oudb 233, but 
that is the same deoieion that is reported 
• in 17 O 0 207.^ 

On the other side the learned counsel 
for the respondent relied upon a case 
reported in 7 All 822.^ for the proposition 

6. Rajah of Salahastl ▼. Prayag Dosrjee Vara, 
(1917) 4 A 1 R Mad 686=86 1 0 824=80 
M L J 891. 

T. Bharaf Jaban Begam v. Mohammad Sadlq All 
Khan, (1988) 16 A 1 R Oudh 40=99 I 0 897 
=3 Look 406= 4 0 W N 98. 

8. Jafrl Begam v. Amir Muhammad Shan, (1886) 
7 All 883=1866 A W N 848 (F B). 


that upon the death of a Mabomedan 
intestate, who leaves unpaid debts, whe. 
ther large or small with reference to the 
value of bis estate, the ownership of such 
estate devolves immediately on his heirs, 
and such devolution is not contingent upon, 
and suspended till, payment of such debts. 
A decision in 23 O C 62® was also referred 
to by the learned counsel, but he admitted 
that it is not directly in point. Next he 
referred us to the definition of mesne pro¬ 
fits contained in S. 2 (12), Civil P. C., and 
contended that profits received by lawful 
heirs do not come within that definition 
and that once such profits reach the hands 
of such heirs, they become their own pro¬ 
perty. He also referred us to a passage 
contained at pp. 588 and 689 of Vol. 1 of 
Kriahnamaohariar's “The law of Execution 
in British India”, but the passage in ques. 
tion is merely a reproduction of tbe sub. 
stance of the decision in 17 O C 207.^ The 
learned counsel also referred us to a deoi- 
sion reported in 19 All 235,^® in which it 
was said, to quote from tbe head-note : 

A Oourt executiog a eimple money deoree ob- 
taioed against a sonless separated Hindu was not 
oompetent to appoint a receiver of tbe rents, 
accruing since bis decease, of tbe judgment-deb* 
tor's immovable property, then in tbe bands of 
his widow as her widow's estate, such tents not 
being assets of tbe deceased, but the personal 
moveable property of the widow, and this even it 
the decree-holder bad not as in faotbe bad, agreed 
for consideration not to execute hie deoree against 
the moveable property of tbe widow. 

The learned counsel contended that the 
view taken in 17 O C 207^ is good law, 
and has never expressly been dissented 
from in Oudb. With reference to the oases 
cited by the learned counsel for tbe appel- 
lant, the learned counsel for tbe respon¬ 
dent contended that the case in 1 I A 268® 
is not decisive upon tbe point at issue. 
The case in 15 W B 285,® he urged, uses 
the expression “mesne profits,” which, be 
says, were in earlier Codes not defined in 
the same way as they are in tbe present 
Code. Tbe case reported in 47 Dflad 411,^ 
be contended, is distinguishable, because 
there a receiver bad been appointed. The 
case of this Court reported in 4 O W N 
98,’ he pointed out, was based upon the 
oases in 1 I A 268® and 47 Mad 411.® As 
to the case in 30 M L J 391,® he urged 
that tbe general prin ciples of Mabomedan 

9. Mohammad Ahmad v. Ansar Mohammad, 
(1920) 7 A I B Oudb 178=66 I 0 804=83 
00 6a=70IiJ 168. 

10. Banl Kanno Dai v. B. J. Dacy, (1697) 19 all< 
986=1897 A W N 88. 
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(aw as to the vestiog of property in heirs 
were not considered in that case, and the 
-case be contended does not folly support 
the contention raised on behalf of the 
appellant. He also referred to a case of 
the Madras High Court reported in 79 I C 
894,^^ in which the effect of the decision 
in 30 M L J 391^ and other decisions was 
ooDsidered. There does not appear how. 
^ver to be anything in this last-mentioned 
decision that is particularly helpful in 
deciding the precise point that is before us. 

In his reply, the learned counsel for 
the appellant contended that the learned 
counsel on the other side had not been 
able to rebut the general principle that 
profits arising after the death of the last 
owner form part of the property of the 
deceased. Property, he argued, consists of 
the corpus plus the usufruct. The princi. 
pie laid down in the decision in 7 All 
822,^ he submitted, is not against the 
appellant, and she is not concerned to 
dispute it. Lastly, he argued that the 
decision in 17 O C 207^ cannot be reoon. 
oiled with the decision in 4 O W N 98,^ 
and this last.mentioned decision fully sup¬ 
ports the appellant. In my opinion, the 
contention of the learned counsel for the 
appellant must be accepted. It is true 
that the decision in 17 O G 207* does not 
stand quite alone but derives support 
from the decision in 19 All 236,*® upon 
which, in fact, it is based. The decisions 
in 1 I A 268* at p. 316, 47 Mad 411* and 
4 O W N 98,^ do not relate to mesne 
profits as that term is defined in S. 2 (12), 
Civil P. G., so that I can see no force in 
the contention of the learned counsel for 
the respondent in that respect. The first 
two of the above-mentioned three deci¬ 
sions both speak quite generally of the 
*Hnoome” from landed property, and the 
third case speaks equally generally of 
'rents and profits". The distinction sought 
to be drawn by the learned counsel for 
the respCndent between income from pro¬ 
perty that has actually reached the bands 
of tbe heirs of a deceased owner, and 
income that has not so reached them, as 
for example in oases where a receiver has 
been appointed, seems to me to derive no 
support from the above decisions, but to 
be based upon the principles enunciated 
in the case reported in 17 O G 207.* 1 
agree with tbe learned counsel for tbe 

11. Aogavalathammal v. Janaki Ammal, (1934) 11 
AIR Mad 466=79 I C 894. 


appellant that that decision cannot be 
reconciled with the decision reported in 4 
OWN 98,which follows the other two 
oases above mentioned. 

Tbe result is that in my opinion the 
learned Subordinate Judge was wrong in 
the view he took on the preliminary point. 
There were a number of other points 
raised in the respondent’s objection before 
the learned Subordinate Judge, including 
questions as to the amount of the profits 
realised during the period oonoerned, and 
as to limitation.' Those points have not 
been considered at all as yet, and I would 
accordingly send the case back to tbe 
learned Gourt below for the disposal of 
the remaining points. The costs of the 
appellant in this present appeal before us 
should, in my opinion, be borne by the 
respondent: other costs to abide tbe result. 

Zia.al Hasan J. — Although the argu. 
meut of tbe learned counsel for the appel* 
lant seemed to me to logically lead to tbe 
proposition that a dead person is capable 
of owning property, yet in view of tbe 
oonsensns of authority on the question 
and especially of tbe decision of their 
Lordships of the Privy Gounoil in 1 I A 
268*, I agree with my learned brother 
Smith J. that tbe present appeal should 
be decreed and the case sent back to the 
Court below for a decision of tbe other 
points raised in the respondent’s objection. 

d.s./r.K. Case remanded. 
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ZiAUL Hasan and Madeley JJ. 

Norak Alexandrina Margaret Moore"^ 

Appellant. 


V. 


Arthur Reginald Moore — Bespondent. 
Miso. First Appeal No. 42 of 1936, 
Decided on 26th July 1937, against order of 
Nanavutty J., D/. 11th January 1935. 

(a) Civil P. C. (1908), O. 21. R. 34 -Appli- 
cability — Absolute divorce decree orderi 8 
payment of amount by huibend to wife ao 
alio directing him to execute 34 ’ 

ment to secure that payment— “O. 21 , • 

applies to such case. ,, . .vat 

Where the absolute dlrotoe decree direoM 
the huebaod should pay a oertaln amocnt 
wife for the maiotenanee of hetBelt 
obildceo and the decree farther ^Ireols jjjg 
should execute a proper - osse 

that paymaot, O. 31, B. S* “PP»“ ° *a^ 

as the decree provides for the ^*®®°**x . tf Iba 
ment by the husband as 

husband falls to execute a proper 84 

directed, tbe wife can procwd under 0.«i. 
to get a document executed by the Court on ^ 

baabaod^B behalf* 
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(b) Provident Fundi Act (1925), S. 3 (1)— 
Wordi "incurred by subscriber" imply incur* 
cing of debt by subscriber voluntarily—Wife 
■obtaining divorce decree for payment of cer* 
■tain amount and for execution of document 
by him to secure that payment —On hus* 
iiand’s failure, wife praying for special power 
■of attorney, authorizing her to withdraw 
■amount in credit to husband in Railway 
Provident Fund—Execution of such docu* 
ment docs not contravene S. 3 (1). 

The words ‘'incurred by the subecriber" in 
B. 3 (1) imply that the prohibition is against the 
zealiBation of money in respeot of a debt or liabi* 
dity inourted by the subscriber voluntarily. 

[P 60 0 1) 

Where therefore a divorce decree directs the 
husband to ezeonte a proper Instrument to secure 
the payment of the amount decreed in the wife's 
favour and on the failure of the husband to pay 
or ezeonte such document, the wife applies to the 
Court under O. 21, R. 34, Civil P. 0,, for the eze* 
cation of a special power of attorney by the Court 
on bee husband’s behalf authorizing her to with¬ 
draw the amount standing to her husband's 
credit in the Railway Provident Fund, the ezeou* 
tion of such a document for the realization of the 
amount deoreed, whether by the husband himself 
or by the Court on his behalf does not contravene 
the provisions of 8 . 3 (1) of the Act, inasmuch as 
the amount deoreed against the husband is not in 
zespeot of a debt or liability ‘ioourred by the sub¬ 
scriber’ nor the manner in which it is sought to 
be recovered is an assignment, charge or attaoh- 
vinent as stated in B. 3 (1), (P 49 Q 2} 

Hareah Chandra — for Appellant. 

Judgment.—This ia an appeal againat 
«Q order of a learned Judge of thia Court 
dismiaaiDg an application of the applioant, 
Mrs. Norah Alexandrina Moore. A deoree 
niai for divorce was passed in favour of 
the applioant against her husband Arthur 
Reginald Moore on 10th August 1932, and 
it was made absolute on lat May 1933. 
On 24th February 1934, the applicant put 
in an applioation for execution of the 
deoree in which she prayed that as 
Mr. Moore had failed to provide her with 
Bs. 3000 for her and her children's main, 
tenanoe according to the terms of the 
decree absolute, this Court may, under 
0.^1, B. 34, Civil P. 0., execute the neoes. 
sary instrument on behalf of Mr. Moore 
for securing the said sum to the applicant. 
The learned Judge of this Court held that 
O. 21, B. 34, Civil P. 0.| could not be made 
applicable to the ease. The respondent 
has not appeared before us. After hearing 
4he learned oounael for the appellant and 
^tODsldering the terms of the deoree abso. 
lute, we have oome to the oonolueion that 
the appeal should be allowed. The learned 
Judge in his judgment says: 

All that Un. Moors has got In hez favour Is a 
dseiM absolute for divorce. There is no deoree tn 
1988 0/T & 8 
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favour of the applicant for the ezooution by the 
judgment-debtor of any document ot for the 
endoreement by him of a negotiable instrument. • . 

We regret we cannot subscribe to thia 
view. The learned Judge of this Court 
who made the deoree absolute has clearly 
said iu his judgment: 

1 think it suitable to direct that the respondent, 
Mr, Mooro, shall secure to hie wife a gross sum of 
Rs. 3000 and that ho execute a proper instrument 
eecuring that payment. 

And the decree also provides : 

.... and the respondent be and is hereby directed 
that be (Mr. Moore) shall secure to the applioant 
a gross sum of Rs. 3000 and that he shall eze- 
oute a proper inetrument eeourlng that payment. 

It is not therefore oorreot to say that 
the deoree in favour of the applioant does 
not provide for the execution by the judg. 
ment'debtor of any document. As a copy 
of the order contained in the decree abso¬ 
lute was served on the respondent, but he 
has not yet taken any steps to comply 
with it, it is only under O. 21, R. 34, Civil 
P. C., that the applioant can now proceed. 
The question is what kind of document 
this Court should get executed on behalf 
of the judgmeot.debtor. The applioant 
suggests that the document should take 
the form of a special power of attorney in 
favour of the applioant authorizing her on 
behalf of the judgment-debtor to withdraw 
a sum of Bs. 3000 out of the provident 
fund of the judgment-debtor in the railway 
company in which he was employed. The 
learned Judge against whose order the 
present appeal has been filed objected to 
the special power of attorney on the ground 
that it appeared to be "a substantial 
attempt to avoid S. 3 (l). Provident Funds 
Act of 1925". 

We cannot with respect agree with this 
view. S. 3 (l). Provident Funds Act, runs 
thus : 

A oompulsory deposit in any Goveinment or 
Railway Pcovideot Fund shall not In any way 
be capable of being BEsigned or charged and shall 
not ^ liable to attachment under any deoree or 
order of any Oivll, Revenue or Criminal Court in 
respeot of any debt or liability inoncred by the 
eubsoriber or depositor, and neither the Official 
Assignee nor any receiver appointed under the 
Provinoial Ineolvenoy Act 1920 shall be entitled 
to, or have any claim on, any such oompulsory 
deposit. 

In the first place the manner in which 
the money is sought to be recovered by 
the applicant is neither an assignment nor 
a charge nor an attachment. In the second 
place the amount decreed against the 
jndgment-debtor cannot also be said to 
have been deoreed in respect of any debt 
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or liability “iDOurred by the Babsoriber”. 
The words ‘'incurred by the subscriber” 
appear to ua to show that the prohibition 
lis against realization of money in respect 
iof any debt or liability that the subscriber 
ihimaelf incurred voluntarily, but in the 
'present case the liability of the judgment* 
debtor to pay Bs 3000 to the applicant 
was imposed on him by this Court s decree 
and was not incurred by him voluntarily. 
We are therefore of opinion that the eze* 
ontioD of a special power of attorney by 
the judgment.debtor or by this Court on 
his behalf does not contravene the provi. 
sioDS of S. 3 (l). Provident Funds Act, and 
it will undoubtedly enable the decree, 
holder-applicant to recover the money 
decreed in her favour, that is to say it will 
seoure to her a sum of Bs. ^000 as direct, 
ed in the decree. 

We therefore allow this appeal, restore 
the applicant's application for execution 
and direct that the Begistrar will execute 
a special power of attorney on behalf of 
the judgment.debtor in favour of the appli. 
cant after submitting a draft of it to the 
Court for sanction. Ex parte costs of this 
appeal will be allowed to the applicant. 

a.L./R.K. Appeal allowed. 
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Seivastava C. J. and Hamilton J. 

Ambika Prasad — Applicant. 

V. 

Ajodhia Prasad — Opposite Party. 

Civil Revn. Appln. No. 132 of 1936, De- 
oided on Ist November 1937, from order 
of Munsif, Purwa at Unao, D/. 19th 
November 1935. 

U, P. Temporary Regulation of Execution 
Act (24 of 1934), S. 7 ~ Period of 30 day* if 
to be reckoned from date of order and not 
from date of application ~ Under S. 148, 
Civil P. C., and under iti inherent power, 
Court can enlarge period fixed by it but not 
exceeding 30 dayf. 

Under S. 7 the maximum period of 30 days 
whiob can be allowed by the Court for payment 
of the 25 per cent, of the amount due under the 
decree means 30 daye from the date of the order, 
and not 30 days from the date of the application 
under 8. 6. Under 8. 148, Civil P. 0. and also 
in the exercise of its inherent powers, the Court 
had jurisdiction to enlarge the period fixed by it 
by its order, but the enlargement oannot extend 
beyond 30 daye. [P 60 0 2 ; P 61 0 1] 

S. G. Das for S, N. Boy — 

for Applicant* 

K. P. Misra and S. P. Asthaua — 

for Opposite Party* 


Order.—This is an application in revi. 
sion against an order dated 19th November 
1935, of the learned Munsif of Purwa at 
Unao. The facts which have given rise- 
to this application are that on 12th Co. 
tober 19.:i5 one Mt. Moona made an ap¬ 
plication under S. 6, U. P. Temporary 
Regulation of Execution Act (24 of 193i)» 
On 14th October 1935 the Munsif ordered 
Mt. Moona to deposit 25 per cent, of the 
decretal amount within 25 days from that 
day, and the applioation was ordered to be- 
put up on 12bh November 1935. The 
Court being closed on 12th November on 
aooount of 8bab-i-barat, the ease waS' 
taken up on 13th November at about 11 
A. M. in the absenoe of Mt. Moona. The 
applioation under S. 6 was dismissed, aa 
the decretal amount had not been depositedr 
and consequently the sale was confirmed. 
About ten minutes after the passing of the 
said order. Mt. Moona oame to Court with 
the money but nothing more appears to 
have been done that day. Thereafter Mt. 
Moona made an applioation on 14th 
November and three more applications on 
18tb November 1935. The main object of 
these applioatioDB was to have the ooa> 
firmatioD of sale set aside and the time for 
depositing money under 8. 6, Act 24 of 
1934, extended. The learned Munsif dis> 
missed all the four applications by bis- 
order dated 19th November 1935. Mt* 
Moona being dead, the present applioation 
for revision has been made by her revet, 
sioner against the last mentioned order of 
the Munsif. 8. 7 of Act 24 of 1934 is as 
follows : 


Any person making an applioation under S, 6 
ehall pay Into Court to the credit of the decree* 
holder either on the date of the applioation or on 
some other data within a period to be fixed by the 
Court aud not exceeding 30 days a enm egnlvaleDt 
to 26 per cent, of the amount doe under the 
decree if the decree is for payment of money or 
under the preliminary decree, if the decree Is a 
final decree for sale. % 


We are olearly of opinion that the 
iximum period of 30 days which 
owed by the Court for payment of tb0 
per cent, of the amount due under thffl 
oree means 30 days from the date of th 
3er, and not 30 days from the dat® of 
0 application. It is conceivable i'hs" 
plioation itself may not be put up ® . 
9 Court and no order under ^ 
passed until after the expiry of dO days 
.m the date of the appUoation. iJ-ven 
iinarily it can seldom be possible for a 
3er under S. 7 to be passed on the very 
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day on which the application is filed. 
Therefore if the period of 30 days is oalcn- 
lated from the date of the application, it 
would ordinarily be impossible to allow 
the maximum period in any case in which 
the order is not passed on the date of the 
making of the application. The context in 
which the words "not exceeding 30 days” 
have been used also supports the same 
interpretation. Thus we have no doubt 
that the learned Munsif had in this case 
jurisdiction to allow the judgment-debtor 
Mt. Moona to pay the one.fourth amount 
of the decree within a period not exceeding 
30 days from 14th October 1935, on which 
date the order was passed. This period of 
30 days was to elapse on 13th November 
1936, bat as a matter of fact he allowed 
her a period of only 25 days which expired 
on 8th November. 

We are further of opinion that under 
S. 148, Civil P. C. and also in the exercise 
of its inherent powers, the Court bad juris, 
diction to enlarge the period of 25 days 
fixed by it by its order of 14th October, 
but the enlargement could not extend be. 
yond 13tb November. The learned Munsif 
has remarked that he took up the case on 
13th November at 11 A. M. as the decree, 
holder said that he was suffering from 
fever. He has also observed that it ap. 
peared to him afterwards that the decree. 
bolder deceived him by telling a lie. There 
is nothing in his order to show the grounds 
on which be formed this opinion. In 
another part of his order he has also re. 
marked that the application of the judg. 
ment.debtor would have been dismissed on 
18th November 1936, even if she had been 
present on that day, because the money 
had not been deposited by her as ordered. 
This remark may be based either on the 
ground that he had no jurisdiction to ex. 
tend the time from 8tb November to 13th 
November or on the ground that even 
though be had jurisdiction he would not 
have been prepared to exercise his disore. 
tion in favour of enlarging the time. It 
is well possible, as contended by the appli. 
cant, that the learned Munsif laboured 
. under the Impression that no extension 
could be granted. The learned counsel for 
the decree, holder opposite party has also 
contended that no question of extension 
did arise, as no application for enlarge, 
meat of time was made by Mt. Moona on 
18th November 1936 when she appeared 
in Oonrfe with the money. Taking all the 
eifoumstanoes of the ease into consider. 
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ation, we tbink that in the interests of 
justice it would be proper for the matter 
to be decided afresh by the learned Munsif. 

We accordingly set aside the order of the 
lower Court and send tbe case baok to 
that Court for being decided afresh in the 
light of the remarks made by us above. 
Costs here and hitherto will abide the 
result. 

S.O./b.k. Case remanded. 


A. I. R. 1938 Oadh 51 

ZiAUL Hasan and Hamilton JJ. 
Naziruddin and others — Plaintiffs-^ 

Appellants. 

V. 

Khairat Ali — Defendant —Respondent. 
Second Appeal No. 378 of 1935, decided 
on lOtb November 1937, against order of 
Addl. Sub-Judge, Sultanpur, D/- 15th 
August 1935. 

^ (a) Maboonedan Law ~ Bequest of life* 
estate or of usufruct of property for limited 
period is valid. 

Tbe provision of tbe Mabomedan law that a 
condition repugnant to tbe grant is invalid applies 
to gifts only and not to wills. A bequest for a 
limited period or tbe bequest of a life estate or of 
tbe usufruct of property for a fixed period is valid 
and such a bequest does not operate as an absolute 
bequest. [P 63 G 1] 

(b) Mabomedan Law—>Will—Construction-- 
Legatee given life.estate without power of 
alienation- Mere use of word ‘malik’ does 
not indicate absolute proprietorship. 

The deed must be read as a whole. Where tbe 
deed clearly shows that the testator's iocention 
was only to give a life-estate to the legatee with, 
out power of transfer, the mere use of the word 
‘malib’ or ‘qaim muqam’ oannot be held to indl* 
oate that absolute proprietorship in the property 
was intended to be given by tbe testator to the 
legatee. (P 63 C 3l 

(c) Mabomedan Law—Gift—Gift of usufruct 
of property for life time of donee is valid as 
areeat. 

Tbe oontention that a life.lnterest is nnknowia 
to Mabomedan law is not well-fonodf'd Tbe rule 
of Mabomedan law stated in tbe texts (namely 
that a condition repngoant to a gift is void) is 
restrloted to oases where tbe subject matter of the 
gift la the entire physical property, and is Inappli. 
cable to a case where it is a limited interest In the 
property and should not be extended to (be lattes 
class of oases. Areeat under the Mabomedan law 
for a fixed period being valid, it follows that tbe 
gift of the nsnfruot of property for the lifetime of 
the donees is valid as areeat. though it wonld not 
be inolnded in the term hiba. IP 6H 0 9; P 64 0 1] 

H. Hoaain and H. H. Zaldl — 

far Appellants* 

M. Wasim — for Sespcndenc. 
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Zianl Hasan J.—This is a plaintiffs’ 
second appeal against a decree of the 
learned Additional Civil Jndge of Saltan- 
ipar in a suit bronght for possession of 
some plots of land sitaated in village 
Belahri. The property in salt originally 
belonged to one Ali Hasain who was pos. 
sessed of shares in several villages. He 
had four wives with two of whom, who 
died in bis lifetime, we are not conoarned. 
His third wife was Mt. Sitaran, who at 
the time of marrying Ali Husain was the 
widow of Muhammad Zaki, brother’s son 
of Ali Husain and father of plaintiffs 1 
and 2. The fourth wife was Mt. Chahita. 
On 12th September 1910 Ali Husain made 
a gift of most of bis immovable pro> 
perty in favour of his wife Mt. Sitaran 
and her two sons by her former husband, 
namely, Naziruddin plaintiff 1 and Zabi. 
ruddin plaintiff 2. With this gift too we 
are not concerned in this appeal. On 
3rd June 1915 Ali Husain executed 
a deed in favour of his fourth wife 
Mt. Chahita by which he devised the plots 
in suit to her for life and on her death 
the plots were to revert to bis own legal 
heirs. It was also expressly provided by 
this deed that Mt. Chahita would have 
no power of alienation with respect to the 
devised land. 

Ali Husain, who was admittedly a 
Sunni Muasalman, died- on 14th April 
1918, leaving five heirs, namely, bis wives 
Mt. Sitaran and Mt. Chahita, bis sister 
Mt. Ali Bandi and his nephews Naziruddin 
and Zabiruddin. Mt. Chahita came into 
possession of the land in dispute in pur. 
suanoe of the deed of 3rd June 1915 
and remained so in possession till her 
death on 29th October 1927. On her death 
the property in suit was somehow or other 
taken possession of by the defendant 
Kbairat Ali. Naziruddin and Zabiruddin 
plaintiffs, after selling a moiety of their 
interest in the property in suit to Zamin 
Ali plaintiff 3, brought the suit from which 
this appeal has arisen for recovery of pos¬ 
session of the land on the allegation that by 
the deed of 3rd June 1915 Mt. Chahita 
was given the usufruct of the property for 
her life only and that after her the pro. 
perty devolved on plaintiffs 1 and 2 
as surviving legal heirs of Ali Husain, 
Mt. Sitaran and Mt. Ali Bandi having died 
in the lifetime of Mt. Chahita. The defen¬ 
dant raised various pleas in defence inolud- 
ing the allegations that Ali Husain had 
made an oral gift of the property to 


a.i.r. 

Mt. Chahita, that Mt. Chahita became a 
Shia after Ali Husain’s death and that she 
took him (defendant) as her second hus. 
band. 

All the above pleas were decided by the 
Courts below against the defendant. The 
suit of the plamtiffa was however dia. 
missed by both the Courts on the grounds 
that the condition in the deed of 3rd 
June 1915 that Mt. Chahita was to 
remain in possession for her life was 
invalid and that therefore the bequest in 
her favour was absolute and was assented 
to by the other heirs of Ali Husain after 
his death so that the plaintiffs being no 
heirs of Mt. Chahita had no interest in 
the property. The plaintiffs therefore 
bring this second appeal against the decree 
of the learned Additional Civil Judge who 
concurred with the trial Court in dismis¬ 
sing their suit. After giving my best con. 
sideratioD to the case, I have come to the 
conclusion that this appeal must be 
allowed. The material portion of the deed 
in question runs as follows : 

Ba zarie tdhrir haza elan karta hoon ki ta 
hayat khud is jaedad par main malikana 
tarike ae qdbia rahoonga aur had monat mere 
Mt. Chahita aurat nautnuslim qaum thakur ki 
jo ek arse daraz tak meri 6iui mankooha mut- 
wa/fia ki khidmat guzar thi .. . apne aqd men 
ba ewaz kabain zare mahaail araziat munderja 
untoan laya hoon at^r woh abtak meri zaujiat 
men hai .... Mt, Chahita mazkoor ko apna 
qaim muqam loa malik ba in short qarar deta 
hoon ki minjumla haailat arazi ke ta hayat 
khud 30 yaum ramzanuX mubarak men via am 
sal baroz panjahamba bagharaz aawab raaani 
loaldain muqir ek khurak khana muhtaji va 
miakin ko dekar baqia kul munafa bila akhtiar 
intiqal apne tasarru/ men laya kare bad ioafat 
Ml. Chahita mazkoora ke mera toaria eharai 
uaka malik aur qaint mukam inhin akarton ke 
sath rahega. 

By this wiiticg I declare that foe my lifelsha]! 
remain in poaeesaion of this property as proprietor 
and after my death Mt. Ohahita the neO'Maeliin 
woman oaete Thakur who bad been In the serrlce 
of my deceased wife for a long time .... whom 
I have married in lieu of the profits of the Un“ 
mentioned above as dower and who Is still In my 
wedlook ... I declare the said Mt. Ohahita my 
successor and proprietor on this condition that 
during her life out of the profits of the 1*0^ 
should, for the purpose of the spiritual benefit of 
my parents, give a meal on all the thirty days oi 
the month of Ramzan and in the rest of the year 
every week on Thursdaya to a needy person ana 
should appropriate to herself the rest of the P®® . 
without the power of transfer. After the « „ 

of the said Mt. Ohahita my legal heirs wui 
remain malik and snooessot on these very le • 

There can be no doubfe that as con¬ 
tended by the learned counsel for tno 
defendant, the deed is a testamentary one. 

The words "for my life I shall remain In 
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possession of this property as proprietor" 
clearly show this. It is however con- 
tended by the learned oonnsel for the 
defendant.respondent that the oondition 
of the legatee Mt. Ghahita remaining in 
possession for her life only is void under 
the Mahomedan law, and that therefore 
the bequest was absolute in favour of 
Mt. Gbabita. I am not prepared to accept 
this argument. The provision of the Maho. 
medan law that a oondition repugnant to 
the grant is invalid applies to gifts only 
and not to wills. It appears to me that 
a bequest for a limited period is perfectly 
valid under the Mahomedan law. I find 
the following in the Hedaya : 

Tajoozal vameeyat bahadatt apadha wn 
sakanedara saneen maloo mata watajooz hojalik 
apdan laanal munafaesecya tamlikahfi haltahal 
java babadal fakanda baada malmat. 

If a person made a will of the services of hia 
elave or of tfae right of residence in bis bouse for 
a definite period or for ever in favour of another, 
BQofa a will ie valid, as the giving of the proprie* 
torehlp of tfae usufruct either for consideration or 
without it in the lifetime of the testator ie valid 
and similarly it will be valid after his death. ' 

The Hedaya also says : 

When the profits of a faouae are the subject of a 
bequest, the legatee has no right of residence but 
under the Shafai law the legatee gets the house 
absolutely : vide Hedaya, p. 693. 

Similarly, we find the following in 
Baillie's Digest of Mahomedan law : 

It should be known that a bequest of the 
service of a slave, or the occupation of a mansion 
or the produce (ghullut) of both, or of lands and 
gardens, is lawful. And it is lawful for a time or 
In perpetuity ; for, as the profits of a thing may 
be transferred by a person during his lifetime, 
with or without a ooneideratlon, so they may in 

transferred after bis death : vide 
Baillle s Digest of Mahomedan Law, p. 633, 

In fact the book has a separata chapter 
on Usufructuary Wills". The author of 
vho Dorrul Mnkhfcar also writos * 

Saheiul vameeyat bakhadmat abada wa aaka^ 
neaara madat monmata wa abdatie 

16 Ib valid to beqaeakh the Becyloes of ooe'e 
fliave and the right of resldenoe Id one’s houBe for 
a fixed period and for evets 

In the face of these texts of the Mahome* 
dan law, it is impossible to hold that the 
bequest of a life-estate or of the usufruct 
of property fox a fixed period is invalid or 
that such a beqaest operates as an absolute 
bequest. Now, the bequest of the usufraot 
in favour of Mt. Ghahita, to which, accord¬ 
ing to the findings of the lower Courts, the 
other heirs of Ali Husain consented after 
his death, operated only for her lifetime 
and the property should after her death 
xevext to the other heirs of Ali Hnsain, 


namely plaintiffs 1 and 2. The learned 
counsel for the respondents laid great stress 
on the words "apna qaim muqam wa 
malik” occurring in the deed in question ; 
but the deed must in my opinion be read 
as a whole, and read as such, it clearly 
shows that the testator’s iutention was 
only^ to give a lifo-estate to Mt. Ghahita, 
Having regard to the oondition that she 
was to receive the profits of the property 
up to her death and without power of 
transfer, it cannot be contended with 
reason that there was an absolute bequest 
of the land in her favour. In 49 I A 1^ 
their Lordships of the Judicial Committee 
referring to the use of the word "malik" 
remarked : 

It is not that the word is a "term of art”; it 
does not ceoesBarily define the quality of the 
estate taken but the ownership of whatever that 
estate may be. 

^ The mere use of the word 'malik' or 
qalm muqam’ cannot therefore in view of 
the oircnmstances mentioned above, be 
bold to indicate that absolute proprietor, 
ship in the property was intended to bel 
given by the testator to the legatee. Owing 
to the view of the transaction in question 
taken by me above, it is not necessary to 
refer to the oases in 2 O W N 83,* 56 I A 
213,* AIR 1936 Cal 465,* 57 Bom 737® 
and AIR 1936 Bom 330® which were 
relied on by the learned counsel for the 
appellants. 

I may however remark that I fully 
agree, if I may respectfully say so, with 
the observations of Wazir Hasan A. J. 0. 
in 2 O W N 83* that the contention that a 
life-interest is unknown to Mahomedan 
law is not well founded, and that the rule 
of Mahomedan law stated in the texts 
(namely that a condition repugnant to a 
gift is void) is restricted to oases where 
the subject matter of the gift is the entire 
physical property, and is inapplicable to a 

I. fihaldae Sblvdas v. Bal Oulab, (1922) 9 A I R 
P 0 193=66 I 0 974=46 Bom 163=49 I A 1 

(P 0). 

3. Amjad Khan v. Asbraf Efaan (1926) 12 A I R 
Oudb 668 = 67 I 0 445 = 28 0 0 266 ss 3 
O W N 83. 

3. Amjad Khan v. Asbraf Khan. (1929) 16 A I B 
P 0 149=116 1 0 406=4 Laok SOS = 56 I A 
318 (P 0). 

4. Abdul Kbaleqne Mondal v. BIptn Bebarl Bose, 

(1936) 28 A 1 B Cal 466=168 I 0 310. 

6. Basoolbibl v. Usuf Aiam,(1933) 20 A I B Bom 
834=146 I 0 82=67 Bom 737=36 Bom L B 
648. 

6. Baroobai v. HoMeln Bomji, (1936) 33 A I B 
Bom 330=165 I 0 84=1 L B (1987) Bom 18 
=38 Bom L B 908 (F B). 
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case where it is a limited interest in the 
property and sboold cot be extended to 
the latter class of oases. This is sapported 
by the definitions of biba and areeat 
given in the text books of Mabomedan law. 
These terms have been very clearly defined 
by the author of the Durrul Mukbtar. 
Hiba ^giftj is defined as "tCLmlikanatn 
majana tee btlaatvaj'\ that is the giving 
of ownership in the corpus without any con. 
sideration ; while areeat meaos "lamltkal 
munafa majana” that is making another 
the owner of the usufruct without any 
consideration. Areeat under the Mabo. 
medan law for a fixed period being valid, 
|it follows that the gift of the usufruct of 
iproperty for the lifetime of the donees is 
ivalid as areeat, though it would not be 
linoluded in the term hiba, which, as noted 
above, is the gift of the corpus and not of 
the usufruct. The provision about the 
invalidity of a condition repugnant to a 
gift is perfectly intelligible when we con¬ 
sider the definition of biba under the 
Mabomedan law. Siba being a transfer 
of^ the corpus, no condition inconsistent 
with such a transfer can therefore be 
allowed to stand. In 3 O W N 447 ^ 
Wazir Hasan and Gokaran Nath Misra jj. 
held that where a maintenance grant is a 
transfer of the right to the usufruct of 
property, it is a transaction of areeat and 
not of a gift under Mabomedan law. 

In either view of the case, namely whe¬ 
ther the transfer in favour of Mt. Chahita 
be deemed a bequest or an areeat, her 
interest ended with her lifetime and the 
property or, under the terms of the deed 
the usufruct of it must revert to the surviv- 
lug heirs of AU Husain, namely plaintiffs 1 
and 2. It was also oonteoded by the 
learned counsel for the respondent that if 
the transfer in favour of Mt. Chahita was 
invalid as a transfer of a life-interest only, 
she and after her the present respondent 
have been in possession of the property 
adversely to the appellants and have thus 
perfected their title. I have however 
shown that the transfer was perfectly 
valid under the Mabomedan law and as 
found by the Courts below the bequest 
was assented to by plaintiffs 1 and 2 In 
these circumstances Mt. Chahita cannot 
be said to have held the property adversely 
to the^ appellants and the respondent’s 
possession does not extend to more than 

7. Mohammad Siddique Khan v. Risladar Khan, 
(19i6) 18 A I R Oudh 360 = 96 1 0 220 = 2 
Luck 216=3 OWN 447, 


ten years. 1 would therefore allow the 
appeal of the plaintiffs and decree their 
suit with costs. 

Hamilton J.—I agree. 

d.s./r.k. Appeals allowed. 
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Mahabal Khan and another — 

Defendants — Appellants. 

V. 

Raja Mohammad Ahmad AH Khan 

Plaintiff — Respondent. 
Second Rent Appeal No. 54 of 1935, 
Decided on 17th November 1937, against 
decree of Dist, Judge, Fyzabad, D/. 3l8t 
July 1935. 

Rea judicata—Suit bv proprietor under 

127, Oudh Rent Act, egainet A—Suit die 
milted on technical ground that plaintiff not 
being sole proprietor could not sue alone— 
Subsequent suit for arrears of rent against A 
treating him as statutory tenant—Deeisionin 
former suit is not res judicata in subsequent 
suit. 

In order that a matter may be said to have been 
beard and finally deoided, the deoision in the lor* 
mec suit must have been one on the merits. Henoe 
it cannot be said of a matter that it was " heard 
and finally decided’’ if the former suit was dis* 
missed on the ground of non-joinder of parties or 
mis'joinder of parties or multifariousnese or on the 
ground chat the suit was badly framed or on tbs 
ground of a technical mistake. Moreover, in judg¬ 
ing whether or not a previous deoision is a bar to 
a subsequent one, one must look to the matters 
directly and substantially ia issue in both the 
suits and not to what was Inoidentally decided in 
the previous suit [P 66 0 1] 

A proprietor brought a suit under 8. 127, Ocdh 
Rent Aot, against A who denied that the plaintiff 
was puroha^et of the entire 16 annas of the under* 
proprietary rights and set up a plea that the plain¬ 
tiff not being the sole proprietor oould not alone 
bring the suit. This question was deoided against 
the plaintiff and the suit was dismissed on the 
ground that the plaintiff was not entitled to bring 
the euit alone. In a subsequent suit by the 
ptietor for arrears of tent, the question direotly in 
issue was whether A was the statutory tenant of 
the plaintiff : 

8eld that the matter in the sabsequent rolt 
was not direotly and substantially in issoa In tn® 
former suit and it was not finally heard or deoidea. 
Even If the matter in dispute in the subse^M 
suit had been In dispute in previous suit, the dw^ 
sion of the previous suit oould not have oP®” 
as res judicata in the subsequent suit as the p 
Tious suit was disposed of on a g] 

H. Hasaia and H. H. Zaidi 


Appellants. 

Sir Wazir Hasan, AU Zabeor 
Bhagwabi Nath Srivaatava 
Respondent. 
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ffndgment.—These four appeals against 
'decrees of the learned District Judge of 
Kyzabad arise out of four suits for arrears 
■of rent filed by the plaintifi.respondent 
Kaja Mohammad Ahmad All Kban, taluk, 
-dar of Hasanpur against the various defen. 
dants who have filed these appeals. It is 
an admitted fact that the plaintiff and bis 
predeoessors.in. interest have been superior 
proprietors of the village of Bajethi in 
which the land in dispute in the four suits 
is situate. It is also common ground bet. 
ween the parties that between the first 
and second settlements, the ancestors of the 
defendants who belong to the same family, 
were holders of under-proprietary rights in 
the entire village of Bajethi, The suits 
were filed against the various defendants 
treating them as statutory tenants. The 
defendant or defendants in each case con. 
tended that they were in possession of the 
land in suit as proprietors, that the ques. 
tion of the defendants possessing at least 
under, proprietary rights in the village has 
been decided by the Courts between them 
and the plaintiff so that the suit is barred 
hy res judicata. A further plea was raised 
that the plaintiff is not the sole proprietor 
of the land in dispute and oanuot sue atone 
and that this question is also res judicata 
between the parties. 

The learned Assistant Collector, who 
tried the suits, held in all the suits that 
the defendants have no under-proprietary 
rights in the village, those rights having 
been .purobased by the plaintiff and his 
piedeoesBors and having become merged in 
the snperior proprietary rights. He bow. 
ever diiemiseed three of the suits holding 
that as it has been decided in suits bet. 
ween the plaintiff and the defendant to 
those three suits that the plaintiff oonld 
cot sue for rent alone, the matter is res 
judicata. The fonrth suit, the defendants 
to which were not defendants to any of the 
previous euita, was decreed. In the three 
enits in which the plaintiff's claim had 
been dismissed, appeals were filed by the 
plaintiff in the Court of the District Judge 
and In the fourth suit (No. 92/83 of 1932} 
in whiob the plaintiff's claim was decreed, 
the defendants filed an appeal. The learned 
Distriot Judge reversed the finding of the 
trial Goort on the qaestion of res judicata 
and decreed all the four suits of the plain- 
tiff respondent. The decrees of the learned 
Judge in the four suits have thus led to 
the institation of the present four appeals 
l>y the defendants. 


The learned oounsel for the appellants 
tried to show that in view of certain docu¬ 
ments relied on by him, the finding of the 
Courts below that the plaintiff and bis 
predecessors purchased under, proprietary 
rights in the entire 16 annas of the village 
was not correct. The finding is however 
a finding of fact, and there being no ground 
on which it can be challenged in second 
appeal it is binding on this Court. It 
appears that the sale of the 16 annas of the 
under.proprietary rights in the village of 
Bajethi was held on three different dates 
in execution of three different decrees 
against three sets of judgment.debtors, who 
included the present defendants or their 
ancestors. On the first occasion an eight 
annas share was sold on 20th July 1892; 
on 25th September 1894, another four 
annas share was sold; and lastly the remain, 
ing four annas share was sold on 2Dd Janu- 
ary 1901. It is admitted that all the three 
sales were purchased by the plaintiff or his 
predecessors. The sale certificates relat. 
ing to those sales, Bxs. 4, 28 and 33, show 
the extent of the shares of under.proprie. 
tary rights sold as stated above, and they 
fully corroborate the finding of the Courts 
below. 

The only argument in favour of the 
appellants is that the area of the shares 
sold on all the three oocasions, as given in 
the sale statements filed by the appellants, 
does not come np to the entire area of the 
village as shown by the khewat of the first 
settlement. This no doubt is not easy to 
explain; but the sale certificates are equally 
clear in showing that all the 16 annas 
have been sold out. Moreover in view of 
the faot that in answer to a suit brought 
in the Munsif's Court by the plaintiff’s pre- 
deoeeeor for possession of a portion of the 
land now in suit against one of the pre. 
deoesBors of the defendants, the latter 
admitted the plaintiff's allegation that he 
was the purchaser of the entire 16 annas 
of the under-proprietary rights in the vil¬ 
lage, it is idle, indeed dishonest, on the part 
of the defendants to contend that they still 
hold some under-proprietary rights in the 
village. The oonoarrent finding of the 
Courts below on this point is therefore folly 
jostified by evidence. 

Now remains the question of res jndlcata. 
The learned Distriot Judge was in my 
opinion perfectly correct in bolding that 
the suits are not barred by res judicata* 
B. 11, Civil P. 0., provides that: 
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No Court ehall tt; auj suit or isBue in which 
the matter directly and BUbstantially in issue has 
been directly and Bubetantially in issue in a for* 
mei suit between the same parties .... and has 
been heard and finally decided by a competent 
Court. 

To apply this seotion, it is neoessary to 
Bee wbat is the matter directly and sub. 
stantially in issue in the present suits. 
Undoubtedly it is whether or not the defen. 
dants are the statutory tenants of the 
plaintiff superior proprietor, but this gues. 
tion was never directly and Bubstantially 
in issue in any of the three former suits 
relied on by the defendants, much less was 
this question beard and finally decided in 
those suits. Those suits were brought by the 
plaintiff under S. 127, Oudh Rent Act, and 
the defendants who denied that the plain, 
tiff was purchaser of the entire 16 annas 
of the under, proprietary rights set up a 
plea that he could not alone bring the suit. 
This question was decided against the 
plaintiff and the suits were dismissed on 
the ground that the plaintiff was not enti. 
tied to bring the suits alone. It seems 
absurd to say that the matter which is 
directly and substantially in issue in the 
present suits was directly and substantially 
in issue in the previous suits or that it was 
heard and finally decided. Further, even 
if the matter which is now in dispute had 
been in dispute in the previous suits, the 
decision of those suits could not have oper. 
ated as res judicata in the present suits as 
the previous suits were disposed of on a 
preliminary point. Sir D. F. Mulla in bis 
valuable commentary on the Civil Proce. 
dure Code under the notes to 8. 11 says: 

In order that a matter may be eaid to have been 
heard and finally decided, the declelon in tbe for¬ 
mer suit mast have been one on tbe merite. Hence 
it could not be eald of a matter that it was ' heard 
and finally decided ’ if the former suit was dls* 

missed. 

on the ground of non*]*oinder of parties or mis* 
joinder of parties or multifarioueness or on tbe 
ground that the suit wae badly framed or on tbe 
ground of a teofanioal mistake . . . . : Mulla’a 
Civil Procedure Code, Edn. 10, p. 79. 

At another place be remarks: 

The eesence of tbe doctrine of res judicata is 
that where a material issue has been tried and 
determined between the same parties in a proper 
suit and in a competent Court as to the status of 
one of them in relation to tbe other or as to a 
right or title claimed by either of them against 
the other, it cannot again be tried in another suit 
between them : Edn. 10, p. 46. 

Ik was argued that the question of tbe 
plaintiff’s status as purchaser of under, 
proprietary rights was also decided in tbe 
previous suits incidentally, as the finding 


that be could not bring the suit alone was 
based on tbe decision of that question, bub 
in the first place the real question for deci¬ 
sion in the present suit, namely whether 
tbe relation of landlord and tenant esistedi 
between tbe parties, wae not at all affected 
by any decision in tbe previous suits, and 
in the second, in judging whether or not a 
previous decision is a bar to a subsequent 
one, we must look to tbe matters " directly ” 
and “substantially” in issue in both the suits 
and not to what was incidentally decided 
in tbe previous suits. In my judgment thu 
decision of tbe learned District Judge is per. 
feebly correct in all tbe appeals and I dis. 
miss all the four appeals with costs. 

d.s /b.e. Appeals dismissed^ 
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V. 


Chhotey Lal — Accused. 
Criminal Bef. No. 37 of 1937, Decided 
on 2nd December 1937, made by Bess. 
Judge, Bara Banki. 

Sugarcane Act (1934), S. 7, Rules under —' 
U. P. Sugarcane Rules, R. 13 (1) (I) ~~ Worda 
“to make available at purchasing centre'*—' 
Meaning. 

Bub-t. (1) (i) of B. 13 of tbe Buies under B. Thas 
to be read with B. 11 (7). Bub-t. (1) (i) dis- 
tinotly lays down tbe words “as required by 
R. 11 (7)’’. Under R. 11 (7) registere and teoorda 
ehall be kept at the purohaeing centre. Wbai 
Bub-r. (1) (i) of R. 13 means le that all tbe regis¬ 
ters and records as required by R. 11 (7) shall be 
kept at the pnrohasing centre and shall be' made 
available’’, which means shall be produced foe 
inspection when asked for by the Inspector. 

[P 67 0 1, 2) 

Asst. Govt. Advocate — for the Crown. 

Kanbaiya Lal Shukla — for Accused. 


Older. — This is a reference by tkf 
arned Sessions Judge of Bara Bsdm 
loommending that the conviction and 
intenoe of the accused be set 
bbotey Lal accused has been convicted- 
3 der R. 13 {!) (i), Sugarcane Buies, 
lot 15 of 1934), and sentenced to pay ^ 
30 of Bs. 26, or in default to undergo- 
po weeks’ simple imprisonment. Eul®' 
3) (1) (i) is as follows: 

If a manager or, if no manager 
pointed, an ooonpier or other person acting 
9 behalf or a licensed purohasing agent ® .. 

rson acting on his behalf fails to make ay 
a purchasing centre tbe registers, 
pies or counterfoils of patohas for insps 





1938 Fazal Ahmad v. 

as leqaited by H. 11 (7) •. .. shall be punishable 
with fine whioh may extend to Rs. 500 .... 

Bula 11 (7) is as follows : 

The registers and records maintained and copies 
or oounterfoUs of parohas issued including the 
copies or counterfoils of the parohas containing 
the receipts of the payees shall be kept at the 
parohasing centre until it is finally closed for the 
year. They shall be open to inspection and check 
by an inspector, or such other public servant as 
may be appointed by him for the purpose in this 
behalf. 

Chbotey Lai Is a purohasing agent of 
sagaroane for the Bara Bank! purohasing 
centre of Burhwal mills. The case for 
the proseontion is that Mr. Chakrawarti, 
the Sugarcane Inspector, inspected the 
Bara Banki centre on 19th March 1937, 
at about 5>30 p. M. He did not find the 
paid parohas and other papers bnt only a 
register as is clear from the report of the 
Inspector, Ex. 1. The trial of the case 
was summary and there are no notes of 
the statement of witnesses on the record, 
therefore it is difficult to check some of 
the etatements whioh have been made by 
the learned counsel on behalf of the 
accused. I have not the slightest doubt 
that the Inspector in the beginning was 
himself very reluctant to prosecute the 
case, and 1 take it that this was dqe to 
the fact that under the oiroumstanoes of 
the oaee he must have been of the opinion 
that the offence was a technical one. It 
appears that the accused wanted to put 
up a structure at the centre which is 
within the railway yard, but the railway 
authorities did not give him the necessary 
permission. It is further clear that the 
house of the accused is about two fur. 
longs from the "centre". It is admitted 
by the Inspector that as soon as he 
reached the hut of the accused at the 
centre, the accused at once sent a servant 
to hie house to bring the necessary par- 
ohas and other oonneoted papers. The 
learned Judge evidently seems to believe 
that the man who was esnt to bring the 
papers got pain in hie stomach and went 
to ease himself and thus lost some time 
but it U admitted that within half an 
hour all the necessary papers were pro. 
duoed before the Inspector. There is no 
suggestion that there were any Irregulari¬ 
ties in keeping the register. 

The whole question turns upon the con. 
Btmotlon to be placed on eub.r. (1) (i) of 
|B. 13. The contention of the learned 
ioonnsal on^ behalf of the aooosed is that 
Hilt words ' fails to make available at a 
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purchasing centre" does not mean that the 
register and other necessary papers should 
be kept at the purohasing centre. I regret 
I am unable to agree with this contention. 
Sub.r. (1) (i) of B. 13 has to be read with 
B. H (7). Sub.r, (l) (i) distinctly lays 
down the words “as required byB. 11 (71." 
Under B. 11 (7) registers and records 
shall be kept at the purchasing centre. 
What sub-r. (l) (i) of E. 13 means is that 
all the registers and records as required 
by B. 11 (7) shall be kept at the purohas. 
ing centre and shall be " made available"! 
whioh in my opinion means shall be pro.f 
duced for inspection when asked for by^ 
the Inspector. In my opinion the oonvio. 
tion of the accused is correct, but under 
the oiroumstances of the case, I think, as 
this Is the first offence of the accused, and 
there were no irregularities in keeping the 
registers, etc., by way of warning, a nomi¬ 
nal fine will meet the ends of justice. 

I accordingly accept the reference to this 
extent that I reduce the fine from Bs. 25 
to Bs. 6. 

d.s./r.K. Reference accepted. 
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Beivastava C. J. and Hamilton J. 

Dr, Syed Fazal Ahmad — Plaintiff — 

Appellant. 

V. 

Maulvi Afaqul Rahman and others — 

Defendants — Eespondents. 

Second Appeal No. 189 of 1935, Decided' 
on 15th November 1937, against order of 
Diet. Judge, Unao, D/. 6th April 1935. 

Transfer of Properly Act (1882), S. 58 (c)— 
Transaction wbctber mortgage by condi* 
tional sale or sale with condition of rcpur* 
cbase—Test—Deed of ostensible sale conlein* 
ing condition for retransfer — Absence of 
bargaining as to price—Deed quickly fob 
lowed by enetfaer wbicb was mortgage by 
conditional sale—Former deed held mortgage 
by conditional sale and not sate with condi¬ 
tion of repurchase. 

As ander 8. 68 (o), tfae transaotioD is ostensibly 
a sale and as the parties to it are referred to ae 
*‘tbe bayet" and "the seller” the oee iaadeed> 
of expressions uaaally found in a deed of abeolute 
Bale in itself cannot be a valuable guide in oonsl- 
deting whether the transaction te a sale with a 
condition of repurchase or a mortgage by con¬ 
ditional sale. The distinction between a sale deed' 
with a condition of repucobase and a mortgage by 
conditional sale is one of intention to be gathered 
from the deed itself and the extrinsic evidence of 
surrounding elroumstanoss. [P 68 U 3; P 59 0 3) 

Where * deed of ostensible sale contained a 
condition lor letranafae and there was no bargain- 
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ing as to the price for the oateneible sale and the 
'deed was quioklj followed b; another which was 
regarded as a mortgage bj conditional sale: 

Held that the former deed was a mortgage by 
'Conditional sale and not a sale with condition of 
eepurchase : Case lata discussed. [P 60 0 2 ; 

P 61 0 1] 

Ali Zabear — for Appellant. 

Ghulam Hasan and Iftikhar Husain — 

for Respondents 1 and 2. 

Jad^ment.—This is an appeal by fcha 
plaintiff against a deoision of the District 
Judge of Unao which set aside the deci¬ 
sion of the Mnnsif of Safipur which decreed 
the suit of the plaintiff. Mt. Ikraman 
Bibi defendant 3, on 23rd December 1932 
executed a deed in favour of the plaintiff 
which the plaintiff in his plaint alleges to 
be a mortgage by conditional sale. On 
5th September 1932 Mt. Ikraman Bibi 
had executed a very similar deed in favour 
of Moulvi Afaqul Rahman defendant 1, 
and Moulvi Waliul Rahman defendant 2, 
affecting the same property but for Rupees 
200 while the consideration in the other 
deed was Rs. 500. Part of this considers, 
tion of Rs. 500 was a sum of Rs. 200 left 
with the plaintiff to be paid to defendants 
I and 2 and the plaintiff therefore depo. 
sited Rs. 200 in Court under S. 83, Act 4 
of 18B2, thus treating defendants 1 and 2 
as mortgagees by conditional sale as he 
himself claimed to be. As defendants 1 
and 2 refused to accept the money on the 
.ground that they were absolute purchasers 
of the property and not mortgagees, and 
the plaintiff was directed to hie a regular 
suit, it became necessary for the plaintiff 
to file this suit. Mt. Ikraman Bibi though 
duly served put in no appearance. Defen. 
dants 1 and 2 on the other hand con. 
tended that there was a sale in their 
favour with a oondition of repurchase in 
favour of Mt. Ikraman Bibi which could 
not be transferred and so the suit should 
he dismissed. 

Counsel for the plaintiff has contended 
in argument that even if that deed in 
favour of defendants 1 and 2 be held to 
oonstitnte a sale with a oondition of 
repurchase and not a mortgage by oondi. 
tional sale, he stands in the shoes of 
Mt. Ikraman Bibi and is entitled to re. 
transfer. The plaintiff finally sued for 
mesne profits also. The learned Munaif 
•decreed the suit holding that the deed was 
a mortgage by conditional sale and found 
Rs. 60 to be the sum payable as mesne 
profits, while the Appellate Court found 


that the deed was a sale and not a mort. 
gage but also decided that in any case 
mesne profits would only bo Rs. 42. The 
learned District Judge did not consider 
the question whether if the deed was a 
sale and not a mortgage the plaintiff was 
entitled to a retransfer, while on this point 
the learned Munsif had framed an issue as 
follows : 

4. Was the right of redemption or of reconvey- 
anoe under the deed, dated 5tb September 1933, a 
personal right of defendant 3? If so, its efieot 7 


He held that as he found the deed to be 
a mortgage by conditional sale, the issue 
fell to the ground automatically and so he 
decided it in the negative. Presumably he 
really meant that he left it undecided. 
Before examining the authorities wbioh 
have been quoted to us, we think it advi« 
sable to quote S. 58 (o), T. P. Act, which 
defines a mortgage by oonditional sale : 


Where the mortgagor oatensibly sells the mort¬ 
gaged property, on oondition that on default of 
payment of the mortgage money on a certain date 
the sale shall become absolute, or on oondition 
that on such payment being made the sale shall 
become void, or on oondition that on snob pay¬ 
ment being made the buyer shall transfer the pro* 
petty to the seller, the transaotion is called a 
mortgage by oonditional sale and the mortgagee, 
a mortgagee by oonditional sale. 

The deed in suit; is so worded, in non. 
legal language, that it would be taken for 
an absolute sale deed but for the following 
provision : 

If I (the executant) pay the sale price to the 
vendees within a period of 8 years, the vendeM 
shall without any exonse return the property sold 
and after 8 years I shall have no right left lor the 
retnrn of the property. 

As under S. 58 (o), T. P. Act, the trans¬ 
action is ostensibly a sale and as the 
parties to it are referred to as "the buyer 
and "the seller”, we do not think that the 
use in a deed of expressions usually found 
in a deed of absolute sale in itself can be 
a valuable guide in considering whether 
the transaotion is a sale with a oondiMoffl 
of repurchase or a mortgage by oonditiona 
sale. Indeed in 61 I A 305^ their Lord. 

ships of the Privy Council observed : 

Their Lordships do not oonoeal from „ 

the faob that the transaoslon aa phrased in « 
documents Is ostensibly a sale, with a r*8 , 

repurchase in the vendor. This 
Is laboriously maintained. The words of r 
anoe needlessly iterate the desorlption or a 
late interest and the rights of of 

appearanoe of rights in relation to the e 
which time is of the essenoe. But a olose — 

1. Narsingerji Gyanagerjlv.ParthMa^^^*yjg^ 
11 A I B P 0 336=82 I 0 993=47 Mad 

611A 306 (F 0). 
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cation of the doonments diaoloaaa theic real 
ohaiaoter. 

Again in A I B 1933 All 443.* a two 
Jadgd oase, Kisoh J. observed : 

The learned oounael for the appellants baa laid 
mnoh Btreaa on the wording of the eale deed wbiob 
paipoita to convey an abaolate interest in the 
moat anambiguoua terms. 

The learned Judge referred to the Privy 
Council oase^ from which we have just 
quoted, and though there were two docu¬ 
ments and not one as in the present oase, 
they were held to constitute a mortgage by 
•conditional sale. In the present oase it is 
difficult to say that there is anything in 
the wording of the deed which would 
enable one to say that it is on one side or 
the other of the thin line which separates 
a sale with a condition from a mortgage 
by conditional sale but so much can be 
said that there is nothing in it which takes 
it out from the definition of a mortgage by 
conditional sale as defined in S. 53. T. P. 
Act. It is worth mention, however, that 
this deed was executed after the amend, 
ment of 8. 58, which runs : 

Provided that no such tranaaction shall be 
4eemed to be a mortgage, unless the condition ie 
-embodied In the document which efieots cr pur¬ 
ports to effect the eale. 

The condition would of course be the 
provision about retransfer. One may there- 
4ore say that if the parties to the deed 
intended it to be a sale and not a mortgage, 
they bad a very simple means of attaining 
their object, namely patting the condition 
of retransfer in a separate document, but 
they did not do so. In this connexion 
we would refer to A I B 1929 All 619* and 
A I B 1931 All 548.* It is true that these 
were oases in which a would-be pre-emptor 
urged that certain transactions were sales 
«nd not mortgages by conditional sale and 
as plaintifit he had to prove his case. Never. 
iheleBB we think the following observa- 
tions relevant which were made in the 
earlier case : 

It oannol he stated broadly that In every ease 
where there Is an ostensible eale sableot totheoon- 
dltion of repntohase, the transaotlon oannot be a 
•ale bnt must alwayi be amortgage by oondllional 
•ale, It leema to ns that it Is always open to a 
pre-emptoe who Is no party to the ttaneaoUon to 
ehow by evidence, dlreot or olronmetantlal, that 
altboogh the transaotlon was olothed In that 


9. Ml. Gomtl T. Megbn) Blngh, (19B8) 90 A I B 
AU 448^146 I 0 147=1988 A D J 907. 

■8. Man Singh ▼. Gnman Singh, (1999) 16 A I B 
All 619=119 IO 108=1929 A LI 887. 

4. Bam Dbanl Bam v. Bam Blkb Blngh, (1981) 
18 4 1 B AU 648=181 I 0 694=68 AU 607= 
1981 A L J 1060. 
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particular garb it was in reality and eubetanoe a 
eale transaction. But where there are no special 
oiroumetaDoee, and we have only a transfer of the 
property subject to the condition of resale, it seems 
to us that the case would fait within the definition 
of a mortgage by conditional sale aa laid down In 

S. 53 (o). 

The disbiDction betweeu a sale deed 
with a oooditiooof repurchase aud a morfc. 
gage by coodibional sale is one of intention 
to be gathered from the deed itself and the 
extrinsic evidence of surrounding circum¬ 
stances, and we shall now consider what 
evidence has been held relevant in such 
deoisioDB as have been cited to us. 

The following are those cited by the 
appellant : A I R 1931 All 196*: This 
decision was apparently based on the 
existence of a prior debt and the fact that 
the vendees allowed a "release" (wa 
guzasht) if paid within three years and on 
the consideration of the document as a 
whole. It was also however pointed out 
that the transaction fell within the lan¬ 
guage of 8. 58 (o), T. P. Act. 10 I 0 630®: 
The document purported to be a deed of 
sale, but it contained a clause to the effect 
that if within six years from the date of 
the transaction the amount secured was 
paid back the sale became void. It was 
pointed out there that tbedooument exactly 
fulfilled the requirements of 8. 58 (c), as 
does the one in this suit. 51 I A SOS’: We 
have already referred to this decision of 
their Lordships of the Privy Council in 
one connexion, but there are other points 
to be noted. Their Lordships pointed out 
that there was no bargaining as to the 
amount of oonaideration and the price 
was absurdly inadequate. The learned Dis- 
triot Judge here has pointed out that these 
oonsiderations weighed heavily with the 
Munsif and he gave bis own views on 
them. As regards tbe adequacy of consi¬ 
deration be has said : 

I am therefore of oplalon that the eale oonel* 
deration of the deed Ex 1 ie not eo ioadegaate ae 
to eoggeet that tbe deed must be a mortgage with 
oondllional sale. 

On his own oaloolation however, at 
16 years purchase, the value of tbe pro¬ 
perty would be Rs. 420 aud purobaae 
prices are more often at 20 than 16 years 
rate. It is true that be then thinks that 
a oosharer ooold not oolleot tbe full rental 
and that in 1932 there was a slump and 
porohaeer s wonld be diffionlt to fiod, but 

6. Mt. Mnmtsa Begam v. Ml Laobbmt, (1981) 
18 A I B AU 196=180 I 0 16 ^1980 A L J 
1486. 

6. Balbbadar Bal v. Brijraj Bal, (1911) 101 0 680 
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these are speonlations and are not based 
on evidence. As plaintiff gave Bs. 500 for 
this property, the estimate of Es. 420 
worked out by the District Judge himself 
seems rather low, and to say that this 
amount was not so inadequate (i. e. was 
somewhat inadequate) is the least that 
could be said. Again, the finding of the 
learned Muneif that there had been no 
discussion as to price was, at any rate, 
based on the statement of the husband of 
Mt. Ikraman £ibi. 

Whether the learned Judge did accept 
this statement or not is not clear, for, he 
says this does not exclude the possibility 
of discussion some time before execution of 
the deed. He says this criterion for deter¬ 
mining the nature of the deed is of no 
great help but it was at any rate held 
worthy of consideration by their Lordships 
of the Privy Council. It appears there- 
fore that as regards absence of bargaining 
the evidence is at least more in favour of 
the deed being a mortgage and not a sale 
than vice versa. 

49 All 405’: This generally supports 
the appellant, but there are points of dis¬ 
similarity and we do not depend on it. On 
the other hand, counsel for respondent has 
relied largely on two decisions by their 
Lordships of the Privy Council reported 
in 17 I A 98® and 43 I A 284.® In the 
former case, there were two documents 
executed as long ago as 1835 and the suit 
was brought in 1884, nearly 60 years later. 
The vendee as a matter of favour, mercy 
and kindness" gave the right of repur. 
chase by a separate document so the right 
was not by the sale, and the long period 
which had elapsed, though the money was 
to be paid in ten years, make this case a 
very different one from the present one. 
The latter case is a similar one, the power 
to repurchase being given by the vendees 
by a separate deed of their own free will 
because they were willing to help and 
treat with kindness the vendors. These 
deeds were executed in 1852 the one giv¬ 
ing power to repurchase actually being a 
week after the deed of sale, and the suit 
was not brought till 1907. The oiroum. 
stances were very different from those in 

7. Mathura Eurmi y. Jagdeo Singh, (1927) 14 

A I H All 321=104 1 0 604=49 All 406 = 26 

A L J 261. 

8. Bbagwan Bahai y. Bhagwan Din. (1890) 12 

All 387=17 I A 98=6 Bar 661 (P 0). 

9. Jhanda Singh y. Wahid-nd-Din, (1916) 3 

A I R P 0 49=36 I 0 98=38 All 670=43 I A 

284 (P 0). 
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the present case. 36 I C 9911® ig a case 
where there wore two deeds, one of sale 
the other about repurchase which con¬ 
tained a condition that the money to be 
repaid was to come out of the vendor’s 
own pocket, it was not to be raised on loan 
or by making any hypothecation or trans. 
for of the property. This condition was 
one of the reasons why it was held that 
the transaction was a sale and it was 
remarked that each case of this kind must- 
be decided on its own facts. 6 O W If 
1073,^^ decided by a Bench of this Court, is 
also distinguishable. To some extent, that 
decision was based on the two Privy 
Connoil decisions to which we have refer¬ 
red in that it held them to be authorities 
for the proposition that prims facie an 
absolute conveyance in which there iB> 
nothing to show that the relation of deb¬ 
tor and creditor should exist between the 
parties does not cease to be a conveyance 
so as to be converted into a mortgage 
merely because there is a right to repur¬ 
chase the property. 

These decisions were therefore consi¬ 
dered only as laying down a general pro¬ 
position, not with regard to facts. Befer- 
enoe was made to the fact that the pro¬ 
perty in suit had already been mortgagee} 
and there was no snfiBcient reason for 
entering into a different form of mortgage 
and it was also stated that an additional 
sum of Bs. 48 was to be paid which could 
nob have been interest but must have 
been consideration for the return of the 
property. The decision was reached after 
careful examination of the deed and the 
surrounding oircumstanoes, and it appears 
to us indisputable that there was consi¬ 
derable difference between the oironm- 
stanoes in that and in the present case. We 
would point out that in the present case 
there was no lapse of a number of years 
during which the vendees dealt with the 
property as if it was theirs by absolute 
sale and the vendor acquiesced, but the 
deed in favour of defendants 1 and 2 was 
qoiokly followed by one in favour of the 
plaintiff which was regarded as a mort¬ 
gage by conditional sale. 

In view of the faot that the deed W. 
suit, in our opinion, fulfils the requirements 
of 8. 58, T. P, Act, and oonaidering also ! 

10. Kifiheo Dayal v. Ohandet Deo, (1916) 3 A I R 

All 808=36 I 0 991. . 

11, Mohammad Zaki Beg v. Abdal Ghanl Beg, 

(1930) 17 A I R Oadh 6 = 120 I 0 817 — e 
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the surrounding oiroumstanosB, \ve are of 
opinion that the deed is a mortgage by 
Qonditional sale and the appeal must be 
'allowed and the deoision of the original 
'Court restored except as to mesne profits. 
The learned District Judge held that 
mesne profits should be Es. 42 instead of 
Es. 60 as granted by the original Court 
and though there is a ground about mesne 
profits in the appeal to this Court it has 
not been argued. We therefore sat aside 
the decision of the lower Appellate Court 
and restore that of the original Court 
'with the modification that mesne profits 
are rednoed to Bs. 42. The appellant will 
get his costs in all the three Courts from 
defendants.respondents 1 and 2. 


Civil Courts. The suit was instituted 
however only by Eam Singh. His son, 
Bbagat Singh, was only added as a plain, 
tiff on 24bh September 1936. Having re¬ 
gard to the provisions of S. 22 (1), Lim. 
Act, the learned Judge of the Court below 
took the view that the suit was beyond 
time as far as plaintiff 2. Bhagat Singh, 
was concerned, and he went on to say that 
Eam Singh and Bhagat Singh being joint 
promisees, there could be no suit by one 
of the plaintiffs only. He was also of opi¬ 
nion that there could not be a valid dis¬ 
charge granted by only one of the plain, 
tiffs. The result was that the suit was 
dismissed and the plaintiffs have preferred 
this present application. 


In view of our finding that the deed is 
one of mortgage the other point argued 
which we have stated in the beginning of 
our judgment, does not arise and we there, 
'fore do not decide it. 

D.S./b.K. Appeal allowed. 


^ A. I. R. 1938 Ondh 61 
Smith J. 

Bam Singh and another — Plaintiffs 

— Applicants. 

V. 

Badha Krishna — Defendant — 

Opposite Party. 

Civil Eevn. Appin. No. 122 of 1936, 
Decided on 30th November 1937| from 
order of Munsif, Biswan at Bitapur, D/. 
24th September 1936. 

^ Promissory Note—Joint promisees—Suit 
liy one — Other promisee joined after period 
of limitetion—Suit is time barred. 

Where a salt on a promissory note is filed by 
one promisee alone within period of limitation bat 
the other promisee is joined as party only after 
period of limitation the salt is time barred : 86 
Mad 1917 Mad 269 and A J B 1916 

Cal 628, Bef. [P M 0 1] 

■B. K. Dhaon — for Applicants, 

K. N. Tandon — for Opposite Party, 

Order. — This U an application under 
B. 25, Frovlnoial Small Cause Courts Aot. 
'The suit was one upon a promissory note 
lor Bs. 140 executed on 16th June 1933, 
hy one Badha Krishna in favour of one 
Singh, and Bam Singh’s son, Bbagat 
Singh. The smt was instituted on let 
July 1936, that being the first open day 
«fter the long vacation of the Subordinate 


The learned counsel for the applicants 
makes reference to 8s. 8 and 78, Negoti- 
able Instruments Aot, but these sections 
do not seem to me to be of assistance in 
deciding tbe points at issue. The learned 
counsel for tbe applicants relies on a Full 


Bench decision of tbe Madras High Court 
reported in 36 Mad 544,^ in which it was 
held (tbe Chief Justice dissenting), that 
one of several payees of a negotiable in. 
strument can give a valid discharge of the 
entire debt without the oonourrence of tbe 
other payees. The correctness of this 
deoision appears to have been doubted by 
a Bench of tbe Madras High Court in 32 
I 0 173,® although of course tbe Bench 
recognized that they were bound by the 
deoision of tbe Fall Bench of their own 
Court. It appears that the Calcutta view 
is different from tbe view taken by the 
Full Bench of the Madras High Court in 
in the case above cited : vide for example 
the case in 29 I C 966.® In any case, even 
if a valid discharge can bo given by one of 
several promisees, it does not seem to me 
to^ follow that one such promisee can sue 
without joining tbe other promisees, either 
as plaintiffs or defendants. This distino. 
tioD was pointed out in 36 Mad 644^ at 
p. 649, where it was said by Bankaran 
Nalr J. : 

It bBB also to be remembered that while the 
EogUeb law, as laid down in (1840) 7 M ft W 
264,* allowed one oredltor to give a valid dis- 

1. ADDaparnamma v. Akkayya, (1918) 36 Mad 
644=19 I 0 19=34 M L J 383 (F B). 

.3. Poonusamy Filial v. Thyagaraja PUlal, (1917) 

4 A I B Mad 269=89 I 0 178, 

8. Umes Chandra Banerjee ▼. Dinabandfao Ma* 
hanti, (1916) 3 A 1 B Oal 638=39 I 0 966= 
31 0 L J 670. 

4. Wallace v. Kelsatl, (1840) 7 M ft W 364=8 D 
P 0 841=10 L J Ex 13=4 Jot 1064. 
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obarge, it did not generally allow him to sue 
alone. 

It also seems to me to follow from the 
provisions of 8. 45, Contract Act, that the 
present snit could not be brought by Ram 
Singh alone. In view of the fact that the 
other promisee was only made a party 
after limitation had expired, I am of opi¬ 
nion that there was no proper suit brought 
within limitation, and that the suit was 
rightly dismissed by the learned Court 
below. The result is that this application 
is dismissed with costs. 

D.S./r.K. Application dismissed. 
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Thomas and Ziaul Hasan JJ. 

Lala Bam Chandra and another — 

Plaintiffs — Appellants. 

V. 

Makhdum Singh and others — 

Defendants — Respondents. 

First Appeal No. 115 of 1935, Decided 
on llth November 1937, against order of 
Bub. Judge, Sitapur, D/. 23rd July 1935. 

^ (a) Appeal-Abatement — Order setting 
aside sale held in execution of mortgage 
decree — Suit by mortgagee for declaration 
that order was void — Suit dismissed against 
mortgagor and puisne mortgagee of fraction 
of mortgaged property—During pendency of 
appeal puisne mortgagee dying — His legal 
representative not brought on record — Entire 
appeal does not abate. 

An order sebting aside a sale held in execution 
of a mortgage decree was passed* The mortgagee 
thereupon brought a suit for declaration that the 
order setting aside the sale was void. The suit 
was dismissed and a joint decree was passed in 
favour of the mortgagor and the person who was 
impleaded in the mortgage suit as a puisne mort¬ 
gagee of a fraotion of mortgaged property. During 
the pendency of the appeal by the mortgagee 
against the deoiee dlamlesing hie suit, the puisne 
mortgagee died and his legal representative was 
not brought, on reoord : 

Held that as the interest of puisne mortgagee 
was quite distinct from that of other respondents, 
the abatement of the appeal against him did not 
make it impossible to proceed with the appeal 
against other respondents. Hence the entire 
appeal did not abate : A 7 £ 1935 Oudh 36 ; 
AIR 1925 Lah 22i ; A J B 1936 Oudh 209 and 
AIR 1985 Oudh 329, Disting. [P 63 0 2] 

(b) Civil P. C. (1908), Ss. 9 and 70 — Rules 
under S. 70 — U. P. Manual of Revenue 
Department Vol. 1, Rr. 998 and 1011— Com¬ 
missioner setting aside sale on grounds not 
provided for in R. 998 — Civil Court hat 
jurisdiction to entertain suit against such 
order. 


A. Lit 

The Collector or the Oommiesionet in appeal 
have no juriedlotlon to set aside a sale except 
under the terms of Rule 998 of Vol. 1, U. P. 
Manual of Revenue Department. Where there¬ 
fore a Commissioner in appeal sets aside a sale on 
the grounds which are not provided for in R. 998,. 
his order is without jurisdiotion and is subject tc 
adjudication by the Civil Court under the general 
provisloDS of 8. 9, Civil P. 0. Civil Court’s cog* 
nizanoe of a eult against suoh order is not barred 
by 01. (3) of R. 998 as that clause does not forbid 
a suit by which it is sought to set aside an order 
not made under R. 999 : AIR 1932 Oudh 273 
and 170 I C 639, Disting. [P 64 0 1,2J 

Radhakriahna and Jagdisb Chandra — 

for Appellants: 

M. Waeim and K. P. Miara — 

for Respondent I. 

Jad^ment.—The plaintififs Lala Bam 
Chandra and Jagannath Prasad in Snit> 
No. 30 of 1935 of the Court of the learned 
Civil Judge of Sitapur bring this first 
appeal against the dismissal of their suit 
in wfaioh they prayed for a deolaration 
that the order of the Commissioner of the 
Lucknow Division dated 14th February 
1934, setting aside a sale held by the 
Revenue Court in execution of a decree of 
tbeirs against the defendants was void and 
ineffectual and that the sale was valid and 
proper and that the plaintiffs as legftl 
purchasers were owners of the property 
sold. 

The facts are that Makhdum Bingfa» 
defendant.respondent 1, mortgaged bis 
zamindari villages to the plaintiffs under 
various deeds. The plaintiffs obtained a 
decree for sale of the mortgaged property 
and it was made final on 17th May 1930. 
A portion of the mortgaged property was 
sold by the Civil Court but after that 
there was a partition between Makhdum 
Singh and his oosbarers by which the 
properties mortgaged to the plaintiffs were 
allotted to the other oo-eharers while 
some other properties fell to the share of 
Makhdum Singh. The plaintiffs-deoree- 
holders applied for execution against the 
substituted property and as this property 
was ancestral, execution was transferrM 
to the Collector nnder 8. 68, Civil P. 0. 
Several dates were fixed for sale of the 
property but the sale had to be postponed 
owing to Makbdam Singh’s wife institw- 
ing a suit in respeot of a portion of the 
property. Finally after her suit was dw- 
missed by this Court, 3rd August lUe 
was fixed for sale. A day before this da $ 
an application was put in for 
ment of the sale but it was 
the sale officer and the sale held on 
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Aagnsb 1933. The property was pnrohased 
by the plaintiffs themselves. The jadg. 
ment.debtor filed objeotions to the sale 
under Br. 997 and 998 of the Bevenue 
Manual but the objeotions were disallowed 
by the Deputy Commissioner and the sale 
confirmed. The judgment-debtor then filed 
an appeal before the Commissioner against 
this order and the learned Commissioner 
by his order dated 14bh February 1934, 
set aside the sale on the ground that as a 
Bill for the relief of agrioulturists was 
before the Legislative Counoil, *'the only 
safe plan is to quash the present sale and 
to allow the sale to take place afresh on 
the removal of the present embargo". It 
is this order of the Commissioner about 
wbioh the plaintiffs want the declaration 
mentioned above. 


The suit was dismissed by the learned 
Civil Judge on the ground that it was not 
maintainable and that the Civil Court had 
no jurisdiction to try the suit. The plain, 
tiffs bring this appeal and oballenge these 
findings. The learned counsel for the res. 
pendents (who include all the persons who 
were defendants to the plaintiffs’ suit on 
the mortgage) raises a preliminary objeo. 
tion to the bearing of the appeal. This 
objection is based on the fact that Jagan. 
nath Prasad, respondent 6, died during 
the pendency of this appeal and bis legal 
representatives were not brought on the 
record within time. The argument of the 
learned counsel is that as the decree of 
the lower Court dismissing the plaintiffs’ 
suit was a joint decree in favour of Jagan. 
nath Prasad as well as the other defen- 
dants.respondents, the abatement of the 
appeal against Jagannath Prasad has the 
effect of the abatement of the entire 
appeal. The learned counsel relies on the 
oases in 11 O W N 1487,' 6 Lah 429.* 
19^6 OWN 297* and 1936 OWN 
401. We are of opinion however that 
the principle on which these oases pro¬ 
ceed 18 not applicable to the present case. 
The decree was no doubt common among 


1, W Mabammftd Khan ▼. Ali Mohamma* 
Khan, (1985) 39 A I B Oodh 86 = 163 1 ( 
64=10 Look 887=11 OWN 1487. 

9. Wall Mohammad t. Batkhardar. (19961 i 
A 1 B Lah 124=86 I 0 692=6 Lah 499. 

8. Bam Jai Tewati t. Ram Lai Tewari. (193fi 
98 A I R Oodh 209 = 166 I 0 46 = 198 
OWN 997. 
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all the defendants against whom the suit 
was dismissed, but it is not denied that 
Jagannath Prasad was impleaded in th&, 
suit on the mortgage as a puisne mort-l 
gagee of only a fraction of the mortgaged 
property so that his interest was quite dis. 
tinot and separate from that of the other 
defendants. This being so, it cannot be 
said that owing to the abatement of the 
appeal^ against Jagannath Prasad it is 
impossible to proceed with the appeal 
against the others. Nor is there any pos. 
sibility in this case of two contradiotory 
decrees coming into existence. The only 
effect of the abatement of the appeal 
against Jagannath Prasad will be that 
Jagannath Prasad’s heirs will not be 
bound by any decree that may be passed 
in favour of the plaintiffs by this Court. 
In other words the sale held on 3rd 
August 1933 will remain cancelled as 
against the heirs of Jagannath Prasad 
even if we decree the appeal of the plain, 
tiffs and grant them the declaration 
sought for. The decree of this Court, if 
the plaintiffs’ appeal be allowed, will not 
in any manner conflict with the decree of 
the lower Court which has been passed in 
favour of Jagannath Prasad. We may 
also note that none of the defendants 
except Makhdum Singh was a party to the 
objection case in the Revenue Court and 
that none of them except Makhdum Singh 
tried to get the sale set aside. We are 
therefore of opinion that the preliminary 
objection has no force and we would over» 
rule it. 

On the merits, the question for decision 
is whether the suit as brought by the 
plaintiffs was cognizable by the Civil 
Court. The learned counsel for the par¬ 
ties addressed very elaborate arguments to 
ns and after a careful consideration of all 
the oiroumstaDoes of the case and the 
authorities cited, we have come to tbeoon- 
olusioD that the question must be answered 
in the affirmative. S. 68, Civil P. C., pro* 
vides for the transfer of decrees for execu¬ 
tion to the Collector and 8. 70 empowers 
the Local Government to make rules con¬ 
ferring npon the Collector or any gazetted 
sabordinate of bis, all or any of the powers 
wbioh the Civil Court might exercise in 
exeoation of decrees, laying down the pro¬ 
cedure to be foHowed in oases of transfers 
of decrees to the Collector and providing 
for appeals against orders passed by the 
Collector or any gazetted sabordinate of 
his. Bales under 8. 70- Civil P. 0., have* 
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teen made and they are in Ch. 40 of the 
Manaal of the Revenue Department, U. P. 
Vol. I, from R. 967 to R. 1012. B. 998 
rnns as follows: 

(2) Where no application ie made under 
para, 996 or para. 997 or where such applioation 
is made and disallowed, the Oolleotor shall make 
an order confirming the sale, and thereupon the 
sale shall become absolute: 

Provided that, if in any case in which the sale 
■has been conducted by an Assistant Oolleotor 
under para. 1010, the Collector after giving notice 
-to all persons affected and beating their objections, 
if any, considers the price ofleted inadequate, he 
may refuse to confirm the sale and the property 
shall thereupon be put up again to auction: 

(2) Where suoh application is made and allowed, 
and where, in the case of an application under 
para. 996 the deposit required by that paragraph 
is made within 30 days from the date of sale, the 
Oolleotor chall make an order setting aside the 
sale: 

Provided that no order shall be made unless 
cotioe of the applioation has been given to all per¬ 
sons aSeoted thereby. 

(3) No suit to set aside an order made under 
this rule shall be brought by any person against 
•whom suoh order is made. 

This Rule oorresponds to O. 21, R. 92, 
'Civil P. C. and it clearly shows that when 
a sale is held in ezeoution of a decree, the 
sale must either be eet aside on the depo. 
elt of the decretal amount by the judg. 
ment-debtor or on the ground of material 
irregularity or fraud in publishing or con. 
ducting it or the sale must be confirmed if 
the deposit was not made and if no mate- 
rial irregularity or fraud in publishing or 
oonduoting the sale is alleged or proved. 
R. 1011 prescribes the oases in which 
orders passed by the Oolleotor are appeal¬ 
able to the Commissioner of the Division 
and among other oases Cl. 8 of that Rule 
provides for an appeal by a decree.holder 
or judgment-debtor or a person whose 
immovable property has been sold under 
the rules from an order confirming or set. 
ting aside a sale. It is thus clear that the 
jurisdiotioD of the Collector and the Com. 
missioner are restricted by Rr. 998 and 
1011. This means that they have no 
jurisdiction to confirm or set aside a sale 
ezoept under the terms of R. 998. In the 
present case the judgment-debtor’s objeo. 
tion was under R. 997, that is to say he 
prayed for the sale being set aside on the 
ground of material irregularity or fraud in 
publishing or conducting it. The Oolleotor 
considered the objection and disallowed it. 
The learned Commissioner however in 
appeal did not confine himself to the pro. 
visions of R. 998 but set aside the sale on 


a ground which is not provided for by any 
of the rules. Thie, it appears to us, he 
had no juriediotion to do. The order being 
without jurisdiction is aubjeofc to adjudioa. 
tion by the Civil Court under the general 
provisions of S. 9, Civil P. 0. It was 
however contended that the present salt 
was beyond the ambit of 8. 9 as the Civil 
Court’s cognizance of it was barred by 
Cl. 3 of R. 998 of the Manual of the Revenue 
Department. That clause however foibida 
a suit by which it is sought to set aside an 
order made under R. 998 and we have 
already shown that the order of the 
learned Commissioner was not under that 
Rule. This being eo the cognizance of the 
suit by the Civil Court does not appear to 
U8 barred by Clause 3 of R. 998. 

It was also argued by the learned coun. 
sel for the respondents that so long as the 
Commissioner purported to act under 
R. 998, be had juriediotion to pass any 
order that he thought fit but in the pre. 
sent case the learned Commissioner did not 
even purport to pass an order under 
R. 998. Reliance was placed by the 
learned counsel for the respondents on the 
oases in 9 O W N 610® and 1937 OWN 
886® but in both those oases it was held 
that the jurisdiction of the Civil Court to 
question the correctness or validity of the 
order of the Revenne Court is barred only 
when the order was within the jurisdiction 
of the Revenue Court. In the present case 
we have shown that the order of the 
learned Commissioner was entirely beyond 
hie jariediotioQ. We are therefore of opi¬ 
nion that the lower Court was wrong in 
dismissing the plaintiffs’ suit on the 
ground that it had no jurisdiction to try 
the suit and we would consequently allow 
the appeal and remand the case to the trial 
Conrt for trial on the merits. The costs 
will abide the result. 

D.3./R.K. Case remanded, 

5, Jageshwat Siogh v. Bameahar Bakbeh Slngb, 

(1982) 19 A I R Oadh 978 = 189 I 0 498 =» » 

OWN 610 . 

6. Ruakom Siogh v. AbmadnnnlBBa, (1937) IT® 

I 0 639=1937 OWN 886. 
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B. Siiniaf Lai—“Plaintiff —AppsUanfe. 

V. 

B. Our Saran Lai and others — 

Defendants —Respondents. 

Ficat Appeal No. 51 of 1935, Decided on 
-30th November 1937, against decree of 
Civil Tadge, Mallhabad, Lucknow, D/- 22Dd 
December 1934. 

(«) Transfer of Preporty Acl (1882). S. 53— 
Relinquisbment by one co-parcener in favour 
of another ii not “transfer" under S. 53. 

Relinquishtnaat of his right by a oo-parcdoer in 
favour of another oo-paroenar cannot be strictly 
eaid to be a transfer within the meaning of 8. 63. 

(P 67 0 21 

(b) Transfer of Property Act (1882), S. 53 — 
Son profligate—Transfer to grandson to save 
property is not fraudulent. 

Transfer of property by a Hindu ancestor to his 
grandchild In order to save the property from the 
profligate habits of bis sou cannot be defeated 
as being fraudulent : 6 All 560 (P C). Rtl. on. 


V. Gur 3aran 


Oadh 65 


Malihabad, Lucknow, who diamiased the 
plainfciff-appellanti’a auib for poaaeaaion of 
a houao situate in Parwa Ohheda Ehawaa, 
Luokoow City, and of an 11 annas odd 
share in patfci Sundar Lai in village Bah. 
rai,^ District Oawnpore. The following 
pedigree which is not disputed, will be of 
us© in understanding the facts of the case: 


DARYAO SINGH 

I 


9 

Daaraj 


Sheo Sahai 


Hsr Bahai 
(died obildlees) 


Jia Lai 


Mathura Prasad 
(died childless) 


Mangli Prasad (married 
to Lalta Kuar, defdt 2, 
daughter of Himmat Bahadur) 

Gur Saran Lai; Defdt. 1 

I 

Sundar Lai: Plaintiff. 


Saraswati Prasad 
(unheard of for 
about 38 years) 


, V ^ .. (P 6702 ; P 680 1) 

(c) Csuerdien end V^erd — Decree against 
ward on admission by guardian—Admission 
adverse to ward—Decree is not binding on 
ward. 

Deoree obtained against a ward on the admls* 
fllons of bis guardian which were made due to in¬ 
tense love of the guardian towarde another and 
which were adverse to the Interests of the ward 
will not be binding on the ward. (P 66 0 2} 

-and O—Suit filed in Court at L—Suit die. 
mlesed — Appeal in Court at L so far as pro- 

perly In 0 was concerned—Appellate Court 
-mt L held had juvlsdictioa. 

In a suit, property under dispute lay partly in 
Liuoknow and partly in Oawnporedlstrlot. The salt 
was brought In Ooarte In Lucknow dlatrlot. After 
the deoree in the lower Court dlsmUsIng the suit, 
plaintiff submitted to the deoree so far as property 
In Luoknow distrlot was oonoerned but went no 
in appeal to the Oadh Chief Court so far as the 
deolelon on Oawnpore property. It was contended 

Within the iurlsdtotion of Oadh Chief Court, the 
appeal oould not be heard by It: 

proper the 

only Oonrt that oonld hear the appeal was the 
-Oadh Chief Coact and none else. [P 69 0 1] 

Kaahl Praaal Srivasfcava and Baj Kumar 
Brlvaafeava—/or Appellant. 

Bhagwatl Nath Srivaatava — 

for Bespondents 3, 4 and 6. 

R. N. Shukla — for Bespondents 8, 6 
and 7. 

Bameabwarl Dayal^/or Bepondent 1. 
Beapoodant i in peraoD with Bhagwatl 
Nath Srivaatava. 

dlBdtfment.—This Is a first appeal against 
deoree of the learned 01^ Judge of 
1988 0/9 ft 10 


According to th© plaintiff, the house and 
the share in dispute in village Bahrai, be. 
longed to his ancestors. Saraswati Prasad 
disappeared about thirty.eight years ago 
and Jia Lai died in 1905. On Jia Lai’s 
death, though his son Mangli Prasad was 
living, tha family property was mutated 
in the nama of tha latter's son, Gur Saran 
Lai, father of the present appellant. It 
appears that Gur Saran Lai, when he 
came of age about 1912, began to squander 

and borrow money by his extravagance and 

immoral habits. In 1916 Mangli Prasad 
his father, also disappeared, and doss not 
appear to have been heard of since. In 
1917 some well-wishers of the family put 
their beads together to devise means by 
which tbs family property might be pro. 
teoted, and they at last prevailed upon Gur 
Saran Lai. defendant 1, bo execute a deed of 
relinquishment in favour of his minor son, 

Sander Lai, the present plaintiff.appellant* 

Accordingly on 6bh September 1917, Gur 
Saran Lai executed snob a deed, (Ex. 6), by 
which he relinquished his own rights in 
respect of the share of village Bahrai In 
dispute in favour of his minor son, the 
pUiotiff, under the guardianship of his 
(dafeDdant I’s) mother, Mt. Lalta Knar, 
defendant 2. Tha lady applied to the Dls. 
triot Judge of Oawnpore for her appoint¬ 
ment as guardian of tha plaintiff, and 
■be was so appointed on 9tb Jnly 1920. 
Bnbseqaently she applied to the Distrlot 
Judge, Oawnpore, for permission to sell a 
two annas share of village Bahrai In order 
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to pay off debts letfc by Mangli Prasad, 
grandfather of the minor. Permission was 
granted to her, and accordingly defen* 
dant 2 on 30th July 1923 executed a sale 
deed (Ex. 7) in respect of a two annas share 
of Bahrai in favour of a certain Mangli 
Prasad and others. This sale was pre. 
empted by Pandit Har Das, Ajudbiya 
Prasad and Jamna Prasad, defendants 4 
to 6, in whose favour a decree was passed 
BO that the share in suit passed from the 
vendees to defendants 4 to 6 (respondents 
3 to 5). 

On 7tb July 1924, Gur Saran Lal filed 
a suit against the present plaintiff in 
the Court of the Munsif, South Lucknow 
for cancellation of the deed of relinquish, 
ment, Ex. 5. The suit was brought against 
him under the guardianship of the present 
defendant 2, bis grandmother. On 4th 
August 1924 this suit was decreed on the 
admission of claim made by the guardian 
*'ad litem” of the present plaintiff. After 
this Gur Saran Lal made the following 
transfers, some in favour of defendants 4 
to 6 (now respondents 3 to 5), and some 
in favour of defendants 7 and 8, now 
represented by respondent 7 alone: 

(1) . A mortgage deed for Be. 1500 dated 
23rd December 1925 in favour of Basdeo, 
predecessor of defendants 7 and 8, and 
Gajadhar. 

(2) . A deed of usufructuary mortgage 
dated 24th February 1926, for Bs. 3300 
in favour of defendant 7. 

(3) . Two "thekanamas” dated 24th 
February 1926 and 26th July 1927, in 
favour of Basdeo, predecessor of zespon. 
dent 7« 

(4) . A sale deed dated 12th January 1928, 
of a 4 annas 9 pies odd share in villags 
Bahrai and two groves and a "dera” in 
the "abadi” of the village in favour of 
defendants 4 to 6. 

The plaintiff claimed to have attained 
majority on 19th December 1930, and the 
present suit was brought on 18th Deoem. 
ber 1933 by which be claimed possession of 
the house and the share in village Bahrai 
on the allegations that after executing the 
deed of relinquishment. Ex. 5, his father 
Gur Saran Lal had no right to make any 
transfers of the property, the subject of 
the relinquishment, and that the decree 
passed in favour of Gur Saran Lal in 1924 
was obtained by him in collusion with the 
plaintiff’s guardian *'ad litem” Mt. Lalta 
£uar. The suit was contested by defen. 


V. Gur Saran A. I. ^ 

da-nts 3 to 8 on various grounds whioh- 
will appear from the issues framed by the 
Court below, which are as follows : 

(1) (a) Did Jia Lal execute a will in favour of 
defendant 1 as alleged 7 (b) If bo, is tbe property 
self acquired property in the hands of defendant 1 
on acoount of (bis will or by adverse poBBeeBlon ?’ 
(o) Is the property in suit anoeetial in tbe hande 
of defendant 1 7 (2) Is tbe deed of relinqaiBbment 
valid and genaineand was it acted upon 7 (b) Is 
it invalid on aooount of failure of oonsiderailon 
as alleged 7 (3) Does the deed of relinquisbmeDt 
amount to a deed of family settlement as alleged 7’ 
If so, its efieot7 (4). Was tbe deed of lelinqniBh. 
ment fictitious and executed to defraud tbe oredi* 
tors 7 (5). Is the deed of relinquiebment In salt, 
being in favour of a minor, enforoeable 7 (6) Wbe* 
ther tbe transfers in favour of defendants 8 to 
8 were for antecedent debts and legal neoeeBlty 
as alleged 7 (b) If so, Its efieot 7 (o) If not, do- 
they bind tbe Bbare of defendant 1 7 (7) Does the 
deed of relinqulebment not operate as a transfer' 
of property 7 (8) Did Mt. Lalta Euer (defen¬ 
dant 2, obtain any permission from tbe Dletriot 
Judge, Cawnpore, for sale of 3 annas share 7 (b) If 
so, is tbe permission not operative in respeot of 
sale to Mangal Eurmi 7 (o) Was there any final 
permission of tbe District Judge, if not, its efieot? 

(9) Was tbe decree dated 4th August 1924 in tbe- 
Oourt of Munsif South obtained by oollusion and- 
fraud as alleged and does U not bind plalntifi. 

(10) . Are defendants 3 to 8 bona fide transferees- 

for value and are they protected by S. 41 , Transfer 
of Property Act 7 (11) Is the olaim within tline7' 

(13) 1b tbe suit bad for multifarioueness 7 (18) Ja 
the suit not maintainable in this Oourt 7 (14) TO' 
what relief and mesne profits, if any, is plaintiff 
entitled and on payment of what amount, 11 
any 7 

The suib was eventually dismissed by 
tbe trial Court mainly on findings on 
issues 2 to 5 and 9; hence tbe present 
appeal by the plaintiff. The chief point- 
argued before us was whether tbe deed of 
relinquishment, Ex. 6, was valid or not. 
On this point the learned Civil Judgff 
appears to have been confused in bis mind 
and has given oonfiioting findings. At ono- 
plaoe he says : 

All this shows that this deed of rellnquIshnieDt 
was held out to be a genuine transaction and was 
acted upon. 

He then goes on to refer to eviden^ 
showing that the transaction was aoteci 
upon. At another place he remarks 

Defendant I’a subsequent transaotlone 
that he treated this relinquishment ae a wasw. 
paper and never acted upon It ; 
and again remarks : 

The deed of relinqulebment was not treated 
genuine, 

and finally : . ^ ni 

Although apparently tbe deed of 
was held out to l>e a genuine transaction, 
object and efieot was to defraud the credit 

On these grounds the learned OivU 
has held the relinquishment to be mvs 
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We entirely disagree ^ith the learned 
Judge if he meant to hold that the relin. 
guishment was not intended to be acted 
upon, but was to remain a paper transao. 
tion. It is not denied that mutation was 
effected in favour of the plaintiff in pur. 
suance of the relinquishment. Ex. 25, 
dated 30th April 1918, is a "mukhtarnama” 
that defendant 2 executed soon after the 
execution of Ex. 5 in favour of certain 
persons in order to manage the property on 
behalf of her ward, the present plaintiff. 
That Lalta Kuar made an application to 
the District Judge (Ex. 22) for being 
appointed as guardian of Sundar Lai, 
minor, and that this application of hers 
was granted by the District Judge (vide 
Exs. 6 and D.9), are facts that clearly go 
to show that Lalta Kuar really intended 
to manage the minor’s property. Then 
Exs. 20 and 21 show that in 1920 parti, 
tion of the share, the subject of relinquish- 
ment, was applied for in the Revenue 
Oourt, and was effected by a separate 
patti" being named after Sundar Lai, 
plaintiff. Ex. 23 is Lalta Knar's applica¬ 
tion to the District Judge dated Slst May 
1921, asking for permission to sell a por. 
tion of the minor’s property to pay off the 
debts left by bis grandfather, and Ex. 7 is 
the deed of sale executed by her in pur. 
suance of the permission granted to her, 
in favour of Mangli Prasad and others. 
Ex. 24 is a decree for profits dated 28th 
March 1922, obtained by Lalta Kuar as 
guardian of the minor plaintiff against co- 
sharers of the village. Ex. 26 is a receipt 
dated 24th July 1923, which shows pay. 
ment of Gur Saran’s debts by Sundar Lai. 
Then, there is oral evidence also to prove 
that the deed of relinquishment was acted 
upon. P. W. 2 states that be paid rent of 
his house, which belonged to the family, 
first to Gur Saran Lai, but after the exeou. 
tion of the deed of relinquishment by him, 
to Lalta Kuar. P. W. 8, who is a zemindar, 
and was one of the mukhtara appointed by 
Lalta Knar, proves the possession of Lalta 
Kuar. P. W. 9 also states that Lalta Kuar 
oame into possession of the property after 
the deed of relinquishment was executed 
by Gur Saran Lai. We are therefore of 
opinion that it is totally wrong to say that 
the relinquishment was never Intended to 
be given effect to, or was never acted upon. 

The next question is whet^r it was 
made to defraud the oredltors, and la there, 
fora invalid. In the first place, there is no 
ayidenoe on the record to show who were 
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the creditors whom Gur Saran Lai in. 
tended to defraud by executing Ex. 6. In 
the second place, the stipulation in the 
relinquishment that Gur Saran Lai’s debts 
would be paid by Sundar Lai by itself 
shows that there was no intention on the 
part of the executant to defraud his credi¬ 
tors. In the third place, the relinquish, 
ment of his rights by a oo.parcener in 
favour of another oo-paroener cannot in 
our opinion be strictly said to be a transfer 
within the meaning of S, 53, T. P. Act. In 
the fourth place, there is evidence to show 
that two houses were left intact even after 
the relinquishment of the share in village 
Babrai in favour of the plaintiff. The 
learned counsel for the respondents argues 
that there was no documentary evidence 
in proof of the fact that the family owned 
any house besides the share in suit, but 
the evidence not only of the plaintiff’s 
witnesses but also of D. W. 2 and D. W. 8 
leads us to believe that two houses, the 
value of which aooording to the evideuoa 
was Rs. 16,000 and Rs. 20,000 respeo. 
tively,^ remained in the family after the 
execution of the relinquishment by Gur 
8aran Lai. In all these oiroumstanoes, we 
are not prepared to hold that the relin. 
quishmenb was executed for the purpose of 
defrauding any oreditors. 

It was argued on behalf of the respon. 
dents that evidence of the plaintiff's own 
witnesses shows that it was with a view to 
protect the property from the creditors that 
Gur Saran Lai was prevailed upon to execute 
Ex. 6, but even so, it oannot be held that 
the relinquishment was executed to defraud 
any oreditors. In 11 I A 164,^ in which 
the head of a joint family, Mata Dayal, 
made a gift of bis property in favour of 
Batrnjit, son of his only son Udey Narain, 
in order to save the property from being 
wasted by Udey Narain, who had been 
living a profligate life, their Lordships of 
the Judicial Oommittee, in a suit brought 
by the oreditors to set aside the gift on 
the ground that it was made merely to 
defeat the rights of the creditors, and was 
only a paper and fraudulent proceeding, 
quoted with approval the following remark 

of the High Oourt : 

We Bee no reason to doubt that the gUt was 
Intended to take efleot, and that It did as a matter 
of (aot take effect. The proper and neoeeeary 
mutation of namei In the revenue reglateta wae at 
onoe efleoted, in the name of Satrujit Narain 

1. Bal Blifaen Ohand v. Mt. Aemaida Soer, 
(1884) 6 All 860=111 A 164=4 Bar 813 (P 0). 
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Biogh; and Mt. Asmaida asserted her position as 
guardian and manager for tbe minor Satrujit 
Narain Bingh, obtaining a oertifloate under Aob 27 
of 1860, and she dealt with tbe estate in bis name 
and at bis death she succeeded him as heir, and 
bad mutation of names made in her favour, and 
dealt with tbe property in her own right. 

and thomselvea remarked : 

Tbe second point made at tbe bar was that 
wbioh forms the main discussion below, viz. that 
the traneaotion was a fraud upon oreditore. On 
this point, their Lordships oonour with the High 
Court. That it was intended to save the ancestral 
property from being wasted by the vices and 
extravagance of Udey Narain is openly avotved on 
the face of the deed. But such an intention is not 
fraudulent. It may be carried into effect by honest 
means. And people who mean to effeot euob a 
design by fraud are not likely to put it in the 
forefront of an instrument wbioh must be regis^ 
tered, which may easily be discovered by persons 
interested to inquire about the property, and to 
which attention is likely to be drawn by the ooa* 
sequent mutation of names after publio notice 
and a change of management. 

These remarks fall? apply to the ease 
before us, and we see do reason in this 
ease to hold that the relinquishment in 
question was fraudulent or invalid. We 
therefore decide the question in favour of 
the appellant, and iu view of this finding 
it is unnecessary to oonslder the argument 
that Ex. 5 evidenoed a family settlement 
also. The next question is what is the 
effeot of tbe decree of 4th August 1924, 
obtained by Gur Saran Lai on tbe admis. 
sion of tbe plaintiff’s guardian "ad litem" 
Lalta Kuar. Issue 9 in the case was as 
follows: 

Was the decree dated 4tb August 1924, In the 
Court of tbe Muusif Boutb obtained by collusion 
and fraud as alleged and does It not bind tbe 
plaintiff ? 

The learned Civil Judge purports to 
decide this issue in the negative, but it is 
impossible to answer both parts of this 
issue either in the negative or in the affir. 
mative, for if there was fraud or oollusion 
the deoree cannot, of course, bind the 
plaintiff. Probably the learned* Judge 
meant to decide the first portion of the 
issue in the negative, and the latter por. 
tion in tbe affirmative, though he does not 
say so; but there oau bo no doubt, to our 
minds, that the deoree in question was not 
obtained by Gar Saran Lai fairly and 
honestly. We are not prepared to believe 
the evidence produced on behalf of the 
plaintiff to prove that Gur Saran Lai 
praotised fraud on his old mother and got 
an admission of the claim signed by her 
without her knowledge, but at the same 
time it appears clear to ns that the old 


lady oould nob have admitted the claim of 
defendant 1 to tbe detriment of her own 
ward unless her maternal feelings towards 

her son gob the better of her. We are 
perfectly convinced that her affection for 
her son Gur Saran Lai coupled with the 
latter’s importunities, prevailed upon tbe 
old lady to sacrifice the interests of her 
grandson to tbe desires of her own son, 
and that this being so, the decree dated 
4th August 1924 should not be allowed to 
prejudice the plaintiff's rights under the 
deed of relinquishment, Ex. 5. We decide 
this point also in favour of the appellant. 

The next important question is whether 
the two annas share was sold by Lalta 
Kuar to Mangli Prasad and others under 
any valid permission of the District Judge. 
Various technical objections were raised 
to the order of permission passed by the 
District Judge, and to the sale deed exe> 
outed in pursuance thereof, but we are of 
opinion that the sale in question must be 
deemed to have been made with the per. 
mission of tbe District Judge as required 
by law. It was said that the learned Dis. 
triot Judge made no inquiry as to whether 
or not a sale of tbe minor'e property was 
necessary, but S. 31, Guardians and Wards 
Act, does not make the holding of any 
inquiry essential. It is also true that 
while in her application for permission 
Lalta Kuar mentioned one debt, the sale 
deed purports to have been executed to 
pay off totally different debts, and it is 
also true that while tbe proposal was to 
sell tbe property for a sum of Bs. 1193 
the sale was aotually made for Bs. 4800; 
but none of these facts shows that the 
interests of the minor were prejudiced in 
any manner by tbe sale. We decide this 
point against the appellant. 


The question of limitation was also 
raised before us by the learned counsel for 
respondent 7, and it was said that the suit 
was barred by time. We do not however 
agree with him. The argument is 
the evidence produced by the plaintiff m 
proof of his age is so conflicting that no 
reliance can be placed on any pisoe ol 
that evidence, and that as the suit was 
brought OQ the last day of limitati^i 
aamely just within three years after tno 
plaintiff attained his majority, i***® 
should be held time-barred. No doubt tw 
horoscope filed by the plaintiff doss no 
appear to have been proved and the copy 
)f the school register and of the gaarais 
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ship oertifioata oonfllot ^Uh eaoh other as 
to the date of the plaintiff’s birth, but we 
agree with the learned Civil Judge in 
holding that there is suffioient oral evU 
denoe to prove that the plaintiff was born 
so as to oome of age on 19bh December 
1930. 

We may here dispose of another objeo. 
tion raised by the learned counsel for res¬ 
pondents 3 to 5, which was in fact in tho 
nature of a preliminary objection. It 
appears that though the plaintiff’s suit 
was dismissed by the Court below not 
only in respect of the share of village 
Babrai, but also about the house of Furwa 
Chbeda Kbawas, Lucknow, the plaintiff 
has brought this appeal about the share 
of the village only, and has submitted to 
the lower Court’s decree about the house. 
The village of Bahrai is in the Cawnpore 
district, and it was on account of the suit 
being both in respect of a share of that 
village and of a house situate in Lucknow 
that the suit was filed in the Court of the 
Civil Judge, Malihabad. The learned coun- 
sel for the respondents argues that owing 
to the abandonment of his claim about the 
house by the plaintiff, the present appeal 
relates to property which does not lie 
within the jurisdiction of this Court, and 
that therefore this Court has no jurisdic¬ 
tion to hear the appeal. No doubt the 
village in question lies beyond the juris¬ 
diction of this Court, but as the suit was 
rightly filed under the law in the Court of 
the Civil Judge, Malihabad, an appeal 
against bis decree in the suit can only be 
heard by this Court, and not by any other 
Court, so that the relinquishment of his 
claim about the house by the plaintiff does 
not in our opinion affect the jurisdiction 
of this Court to bear the appeal. 

The appeal is therefore partly allowed, 
and the plaintiff a suit decreed in respect 
of the property in suit, together with 
mesne profits, excepting the bouse situate 
in Furwa Chbeda Kbawas in Lucknow, 
and the share of village Bahrai obtained 
by respondents 3 to 6 by means of the 
pre emption decree against the vendees of 
Lalta Kuar. The lower Court’s decree 
is modified to this extent. Parties will 
pay and receive costs in proportion of 
their failure and success in both the Courts. 
The mesne profits due to the plaintiff 
will be determined in the execution 
department. 

B.d./b.S. Order aoeordingly. 
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ZiAUL Hasan and Hamilton JJ. 

L. Sri Ram and others—Defendants— 
Appellants. 

V. 

Mohd. Abdul Rahim Khan and another, 
Plaintiffs and another. Defendants 
— Respondents. 

First Appeals Nos. 56 and 60 of 1935, 
Decided on 10th December 1937, against 
order of Sub.Judge, Hardoi, D/. Slat 
January 1935. 

(a) Evidence Act (1872), S. 76-Offieer not 
proved to be authorized to use teat —Absence 
of seal in copy does not make it uncertified if 
other formalities are duly carried out. 

Uolees it is proved that the offioet having ous* 
tody of a publio document ia proved to have been 
authorized to make ueo of a seal, the abeence of a 
seal on the certified copy does not make it uncet* 
tified when the other oeoeesary formalities have 
been duly carried out. [P 71 C 2] 

(b) Will>-Execution — Admission of execu¬ 
tion and of fulfilment of formalities recorded 
in registration endorsement is proof of exe¬ 
cution. 

The original of a will was not forthooming bub 
a certified copy of the oopy made on the register of 
the Regietration Office was produced. The admie- 
eloD of the execution and of fulfilment of all for¬ 
malities was recorded in the registration endorse* 
ment : 

Held that excluding 8. 90, Evidence Act, the 
will was validly executed '.AIR 1929 Oudh 193 
and AIR 1917 Oudh 248, Rel. on A I R 1035 
P 0 132, Expl.; AIR 1936 Oudh 67, Ref. 

[P72 0 1] 

(c) Will —Construction—Life-estate or abso¬ 
lute estate—Wife and daughter declared as 
rightful heirs—Terms giving wife absolute 
estate followed by same terms applied to 
daughter with addition of generation after 
generation—Wife held given only life-estate 
and daughter absolute estate. 

In his will the testator referred to bis wife and 
to his daughter as rightful heirs entitled to the 
estate and concerned with it before and after the 
death of the testator. Later, terms were applied 
to the wife which by themselves would denote an 
absolute interest but after that the same terms were 
applied to the daughter with the addition of 
“generation after generation”: 

Held that thongh the terms used about the 
wife if taken by themselves might well denote the 
grant of an absolute interest, the word “malik" 
and similar expressions cannot always be taken to 
indicate an absolute interest. The whole doonment 
must be considered and not only that, but the sue- 
rounding olroumstaDoes when one finds the same 
terms need in the case of more than one legatee. 
Hence it would not be said that two suaceealve 
absolute estates were conferred and the second 
was void on the groond of repugnancy. The wife 
was given only a life-interest and absolute interest 
was given to the daughter: AIR 1931 Oudh 358, 
Bel. on. [P 72 0 2 : P 78 0 1] 

(d) Oudh EsUles Act (1 of 1869), S. 8. List 
2—Holders of priaegeniture eanad Included 
in List 2—Effect. 
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Where the holders of primogeoiture eaoads 
iesued before Act of 1869 have elected to be Inolu- 
ded in List 2, they must be deemed to have 
rejected the rule of eucoeseioD by primogeniture ; 
AIR 1916 Oudh 50, Foil, [P 73 C 2] 

^ (e) Mabomedan Law—Succession—Hanafi 
law—Impartible estate — Mother as sharer 
takes whole estate to exclusion of collaterals. 


poor and the holy places might just as well get 
the profits as anyone else : 

Held that this might have been a pions wish on 
the part of the testatrix but it did not constitute 
a valid Vfaq! : 22 Cal 619 (P C), Rel. on. 

[P 77 0 1] 

(b) Mabomedan Law — Life Estate — Vali¬ 
dity, 


The mother is a sharer under the Hanafi lavr. 
Collaterals v?ho ate residuaries do not get any 
thing which may be left till after the mother as 
sharer has had her share ; and if the estate is im¬ 
partible, her share under Mahomedan law is 
Inoreased to the whole by the impartibility of the 
estate. [p 74 q g] 

(f) W^ill^Conslruclion—L to be owner in 
possession and manager but wilb no power 
to sell or mortgage-In absence of L’s issue, 
K to be owner end in proprietary possession 
generation after generation with same limita¬ 
tions as I, — Death of L without issue in life¬ 
time of testator—Codicil—£' to obtain posses* 
eion and be manager and enjoy profits with 
no power to sell or mortgage—^ and his heirs 
to make certain payments mentioned in will 
—In absence of descendants of E, Govern- 
“•“t *0 take management of estate —£^’9 sons 
held did not get absolute estate. 

Under a will, L was to be an owner in poasession 
and znaoager of tho estate but her powers were to 
be limited aa she was not to have powor to sell, 
mortgage or transfer the estate, and if she did not 
manage the estate properly, ibe Government was 
to take it under the Court of Wards and only give 
L sufficient maintenance. L's child, if any, was 
to be an owner in possession with similar limita¬ 
tions. In the absence of suoh issue, E was to be¬ 
come the owner and be in proprietary possession 
generation after generation with the same limita- 
tione. He should continue to benefit from the 
proflte like a proprietor but in bis oase too, Gov¬ 
ernment was to interfere in oase of mismanage¬ 
ment and give him sufficient maintenance and 
this arrangement was to oontinue generation after 
generation. Certain payments of a religious nature 
were to be made generation after generation. On 
account of the death of L during the lifetime of 
tesutor, a codioil was added to the will. Under 
it K wag to obtain possession of the estate and be 
its manager and besides the estate he was to be 
owner of all the other property of the testator. By 
managing the estate excellently, he should conti¬ 
nue to enjoy its profits for his lifetime. In dealing 
with the estate he was to have no power to make 
a transfer of it by sale or mortgage; K and his 
heirs were to make certain payments as mentioned 
in the will. As long as any of the descendants of 
£ survived (nasi se hoi haqi rahe) the above 
arrangement should continue, otherwise the Gov¬ 
ernment should take the estate under its own 
management : 


Held that the sons of K did not get an absolute 
estate under the will and codloil and as suoh they 
oould not question a mortgage by their father oc 
any sale resulting from that mortgage. [P 77 0 1] 

(g) Mabomedan Law—Waqf—Profits to go 
to holy places and poor in absence of persons 
entitled to same—No valid waqf. 



Where the words used In the will expressed that 
there was no one entitled to the pioflt9» the 


A life-estate can be validly created under Maho¬ 
medan law when suoh an estate is immediately 
followed by an absolute estate '.AIR 1938 Oudh 
51, Foil. [p 77 0 1] 

Pearey Lai Banerji and K. N. Tandon— 

for Appellants, 

H. H. Zaidi and Naimullah — 

for Respondents 1 and 2, 

Judgment—This judgment disposes of 
two appeals No. 56 of 1935 by the defen. 
dants and No. 60 of 1935 by the plaintiffs 
both being against the decision of the 
Civil Judge, Hardoi, in Suit No. 47 of 1933 
decided ou Slst January 1935. The plain- 
tiffs, Mohammad Abdul Bahim Khan and 
Mohammad Abdul Halim Khan, are the 
sons of Nawab Abdul Karim Khan, defen. 
dant 11, and the other defendants are 
decree.holders, defendant 11 being their 
judgment. debtor. The plaintiffs have 
claimed a declaration to the effect that 
the defendants-deoree-bolders have no 
right to get certain villages inoluding Man. 
kapur Baneyari, Newada and Paperia in 
district Hardoi sold in execution of a 
decree on a mortgage executed by defen. 
dant 11. The suit succeeded as regards 
the villages named above, but not others 
with which we are not concerned in this 
appeal, thongh not to the extent claimed 
because the sale was not held binding on 
the plaintiffs only after the death of their 
father. 

There are numerous points involved in this 
appeal with which we shall deal in due 
coarse, but to make the main point clear 
we may here state that the case of the 
plaintiffs is that Mt. Amanat Fatima beff 
an absolute title to the estate which in¬ 
cluded these villages and by a will modi¬ 
fied by a codicil she left the corpus of the 
property to the plaintiffs although during 
his lifetime their father was made owner 
and manager of the property without the 
right to transfer, mortgage or sell it. 
allege in the alternative that she created 
a waqf of the property. Hence which¬ 
ever view be held they contend that these 
three villages cannot be sold in execution 
of the mortgage executed by their father. 
The contesting defendants deny the waq 
and allege that even if Mb. Amanat Fatima 
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fcad an absolute title, whiob they do not 
admit, by that will and oodioil she made 
the father of the plaintiffs full owner and 
not the plaintiffs or she tried to create a 
■suooession of life-estates and in either case 
the plaintiffs cannot question the transfer 
and subsequent sale. Although presuming 
-for the moment that no waqf has been 
created, this point is most important 
because if the plaintiffs fail here on a 
-construction and interpretation of the will 
everything that chronologically precedes 
'that will becomes immaterial, we think it 
-preferable to proceed in chronological 
order. In 1869 this estate which is known 
as Baeitnagar was a Taluqdari estate in 
lihe possession of Nawab Dost Ali and was 
entered in lists 1 and 2 under S. 8, Oudh 
Estates Act, that is to say it was an im. 
-partible estate but this did not mean that 
the holder must be a male. The defen. 
dants however allege that it was held 
under a primogeniture eanad and they 
etill do so though the decision of the 
dearned Civil Judge on this point was 
■against them. Counsel for the plaintiffs 
having stated that he was nob aware if 
any primogeniture eanad had been given, 
■’the contesting defendants called upon defen. 
'dant 11, father of the plaintiffs, to produce 
it. On this, the original sanad was pro¬ 
duced and it was said that no primogeni¬ 
ture sanad could be found. 

Consequently the defendants (we omit 
the word contesting” here and subso- 
4 iuently) were entitled to produce other 
evi^noe and did so. There are Bxs. B.92 
'to B-96 in the printed book of rejeoted 
documents which show that all possible 
efforts were made to find a oopy of an 
emended sanad and all that was found 
was Ex. B.93, an extract from a list of 
-sanads issued by the Chief Commissioner 
to Taluqdars in Oudh and a copy of the 
or gmal sanad. Ex. B.93 shows that the 

October 

1860 and the revised sanad was dated 14th 
l^ovember 1861. There is a column show- 
ing the dieforenoe between the original and 
<tbe revised sanad to the effect that in 
ease of intestacy, the estate shall descend 
-to the nearest male heir according to the 
»nle of primogeniture and the exaot words 
/used are those to be found in the primogeui. 
’ture sanad. The remarks column contains 
an entry that this olanse has in every ease 
'bean added with the consent of the Talnq. 
^ar. This dooument has baeu rejeoted by 
4he learned Civil Judge who has also held 


presumably because he rejected this exhi¬ 
bit, that there was nob the least evidence 
that the Taluqdar gave his consent to the 
proposed revision of the original sanad. 
The reason given by the learned Civil 
Judge for rejeobing Ex. B.93 is that it is 
an uncertified copy but unfortunately ha 
has not stated on what ground he found 
it to be uncertified. We have asked coun¬ 
sel for the plaintiffs if ha could throw any 
light on this and he suggests (but it is 
only a guess) that it may be because there 
is no seal on the oopy. Undoubtedly under 
S. 76, Evidence Act, such a copy to be 
certified shall be sealed whenever such 
officer is authorized by law to make use of 
a seal'', but there is no evidence to the 
effect that the keeper of the records of 
the Government of India is so authorized 
and we do not think that we can make 
such a presumption when other necessary 
formalities have been duly carried out, 
We therefore cannot agree with the learned 
Civil Judge that the oopy is uncertified 
and we admit it in evidenoe. Once this 
dooument is admitted, we can see no justi¬ 
fication for the view that the primogeni¬ 
ture sanad was not accepted by Nawab 
Dost Ali Khan, the then Taluqdar of the 
estate. 

In 1670 the Taluqdar of this estate was 
Husain Ali Khan who died in the follow, 
ing year leaving a widow, Mt. Amanat 
Fatima, and a daughter, Latif.un nissa. On 
2Stb December 1870 he executed a will, 
Ex. 6, which was registered two days later 
and the plaintiffs say that this will gave 
an absolute estate to Mt. Amanat Fatima 
while the defendants say that this will is 
not proved, and secondly that it gave only 
a life-estate to Amanat Fatima and a 
vested interest to the daughter Latif.un. 
nissa. The original of the will is not 
forthooming, but there is a oopy made on 
the register of the Eegistration Office of 
which a certified copy has been produced 
in this suit. The objection of the defen. 
dants is that in the absence of the original, 
the presumption of the genuineness of the 
original under 8. 90, Evidenoe Act, does 
not arise and no evidenoe has been adduced 
to prove the execution of that will by the 
alleged exeoutant. 1935 OWN 759^ is 
authority for this legal point hot this 
applies only to the will and not to the 
certificate by the Snb.Begistrar. It has 

1. Basaot Singh v. BrlJ B»J Satan Singh, (198S) 

39 A I B P 0 189=166 I 0 664=63 X A 160= 

67 AU 494=1086 O W N 769 (P 0). 
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been held in 3935 OWN 1376^ that a 
Conrb can make prescmption of faofe in 


such a case when such presumption is 
justified by the proved facts and ciroum. 
stances of the case. As regards the value 
to be attached to the contents of the 
certificate we may refer to 6 OWN 36&^ 
where stress was laid on the certificate 
which was to the efifeot that the executant, 
a pardanashin lady, had heard and under¬ 
stood the document word for word and 
admitted it in a loud voice. In 20 O C 
18^ it was held that the admission of exe¬ 
cution by the executant recorded in the 
registration endorsement can be accepted 
as proof of execution. The endorsement 
on Ex. 6 is to the effect that Nawab 
Muhammad Husain Khan having heard 
the contents word for word verified it and 
two of the attesting witnesses identified 
the executant and witnessed the deed and 
the executant himself as well as these 
attesting witnesses wore personally known 
to the Begistering OflBoer. 

Thus before the Registering Officer, there 
.was nob merely admission of execution but 
of the fulfilment of the formalities required 
to make this will valid. Apart from this, 
there is the fact that in the will of Amanab 
Fatima Ex. 7 and its codicil Ex. 8, the will 
Ex. 6 is mentioned, and it was produced at 
the mutation proceedings which took place 
on the death of Amanat Fatima as is 
shown by Ex. 16 and also in a suit in 
1908. The doouments filed about this suit 
are Exs, 23, 22, B.89. B.90, B.19, B.20, 
26, B.21, 25, that is to say, some have been 
filed by the plaintiffs and some by the 
defendants of the present suit. That suit 
was filed by persons who, it is argued by 
counsel for the defendants.appellants, were 
members of the family with a good claim 
to be heirs of Mt. Latifunnissa, daughter of 
Mohammad Husain Khan. We consider on 
this evidence, excluding S. 90, Evidence 
Act, that the will of which Ex. 6 is a copy 
was validly executed by Muhammad Husain 
Khan and we will now consider what 

on Mt. Amanat 
Fatima. The relevant parts of this will, in 
the order in which they appear in it are 

2. Sbameunnifisa Bibi v. AH Afgar, (1936) S3 

AIR Oudh 87=169 I C 7£0=1986 OWN 
1376. 

3. Hannman Sahu v. Abbas Bandi Bibl, (1929) 

16 A I R Oadh 193=120 I 0 387=4 Luck 
462=6 OWN 169. 

4. Ajudbia Prasad v. Jagannatb Bakhsb Sicgh, 

(1917) 4 A I R Oodb 248=38 I 0 606—20 
0 0 18, 


A. I. R,. 

that Amanat Fatima, the wife, and Latif. 
unniesa the daughter, are the rightful heirs- 
ooncerned with the estate and with move, 
able and immovable property, etc. during 
the life and after the death of the testator, 
that after the death of the testator, and 
even in his lifetime in case he ceases to be 
in possession of bis senses (for be suffered 
from epilepsy) the wife should have pro. 
prietary possession over all the property 
and enter into proprietary possession and 
she should be entitled to and be owner of 
all the property and take the same care for 
the payment of debts of the estate as the 
testator. If a son should be born to the 
testator from his wife be should be entitled 
to the estate on attaining majority, and until’ 
that majority, the wife should supervise and 
manage the estate and remain in possession 
bataur.e.malikana,” as a proprietor would. 
Should no son be born, Latifunnissa was 
to be owner of and entitled to the whole 
estate, etc. generation after generation, 
after her mother, The terms used about 
Mt. Amanat Fatima if taken by themselves 
npigbt well denote, asis urged by the plain. 
tiffs, the grant of an absolute interest, 
but the word malik’ and similar expres. 
sions cannot always be taken to indicate 
an absolute interest, and we would refer 
in this connexion to SOWN 56fa® where 
at pp. 672.ff other authorities have been 
referred to. The whole document must be 
considered and not only that but the sur. 
rounding oiroumstanoes when one finds the 
same terms need in the case of more than 
one legatee. 

The first relevant passage in this 
will is where the testator refers to his 
wife and to his daughter as entitled to- 
the estate and concerned with it before- 
and after the death of the testator, and 
here both the wife and the daughter are- 
placed on exactly the same level. Later, 
terms are applied to the wife which b3r 
themselves would denote an absolute inter, 
est but after that the same terms are- 
applied to the daughter with the addition 
of generation after generation.’ Had the 
intention of the testator been to give every, 
thing to his wife absolutely, it was unneoes. 
sary to mention the daughter at all while 
the terms used in the case of bis wife may 
have been made strong to safeguard tbe- 
estate for both wife and daughter against- 
the claim of some remote male me mber of 

6 . Swami Dayal ▼. Bamadfaar, (1931) 16 

Oodh 368=184 I 0 866=8 OWN 666=& 
Look 716. 
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the family. At the time the will was exe¬ 
cuted, the daughter waa about 14 and 
unmarried and at the very beginniDg of 
the will ahe waa recognized aa an heir, 
oonaequently the obvious way of safeguard¬ 
ing her without causing prejudice to the 
wife was to give the wife a life.tenure only 
and a vested remainder to the daughter 
and we do not see any other, or at least 
any better, way of treating both wife and 
daughter aa heirs, a consideration so 
important in the eyes of the testator that 
he placed it in the forefront of tbe will. If 
a son was born the position would be very 
different, and it is natural that not even a 
life.eatate should be given to the widow 
and to this we can attribute the terms 
applied to the wife in this case without 
coming to the conclusion that the stronger 
words used in the absence of a son were 
meant to confer an absolute estate on the 
widow. We are therefore unable to agree 
with the learned Civil Judge that two 
successive absolute estates were conferred 
and the second is void on the ground of 
repugnancy and we hold that Mt. Amanat 
hatima was given only a life interest and 
absolute interest was given to the daughter 
'liatifuDDiflBa. 

Mt. Latifunnissa died childless and 
intestate before Mt. Amanat Fatima and 
we have next to decide to whom her inter 
6Bt passed and with what limitations. Under 
r‘ ^ Estates Amending Act 1910 , 
B. 7 of the Amending Act is made retro 

sions of tbe Act bad Muhammad 
Khan died intestate or node's 
a person who might in the ahHen«li? au ^ 
heirs have succeeded to the estate 
as daughter she comes under 8.13. A (11 /( 

the acceptance of the primogeniture rule 
which aooeptanoe took place in ifigi 
held good in 1869 then LatifnnnW waj 
not tbe heir bad Muhammad Husain 
jntestate, but It wa s held in 18 0 0 28&* 

6. GhlM Blogb T. OajraJ BIngh. (1916) SAtn 

Oudh 60=83 10 871=18 00 989*8 OUm? 


that such a sanad was superseded by the 
Oudh Estates Act of 1869. It was stated 
there : 

We find in list 2 the names of many Taluqdars 
to whom primogeniture eanada had been issued 
and who, if their choice had been fettered by the 
terms of their eanade would neoeaearily have been 
entered in list 3. 

lo Buoh cases it appears to us that the holders 
of primogeniture eanads who elected for inclusion 
in list 2 must be deemed to have cejeoted, as they 
were entitled to do, the rule of succession laid 
down in their sanads in favour of the rule of sue- 
cession which charaoterizos estates included in 
list 2. 

The position therefore is that when 
Muhammad Husain died, the estate was 
impartible and in the absence of any cus¬ 
tom excluding females Latifunnissa was a 
possible heir although her mother as 
widow would have come before her had 
Muhammad Husain died intestate. Con. 
sequently Latifunnissa held the estate on 
the same terms as Muhammad Husain 
and on her dying intestate Amanat Fatima 
if tbe next heir also held the estate on tbe 
same terms and her power to bequeath 
was limited only by the Oudh Estates Act 
and not by Mahomedan law, Here the 
Proviso to S. 21 of tbe Amending Act has 
to be considered. But for tbe retrospective 
effect of S. 7, Latifunnissa not being the 
immediate heir of her father when his 
widow was still alive the estate would 
have gone out of tbe Act, but thanks to it, 
it remained in tbe Act, provided that the 
fights possessed by the heir Amanat 
Fatima in 1910 which be would have been 
entitled to retain but for tbe passing of 
tbe Amending Act were not affected by tbe 
will and codicil executed by Amanat 
Fatima. This heir, by name Abdussamad, 
assented to tbe will and codicil under 
which in 1906 Abdul Karim Khan, defen- 
dant 11, got possession and therefore in 
1910 he bad no rights which he was 
entitled to retain. Consequently, the power 
of bequest of Ansanat Fatima was limited 
only by tbe Oudh Estates Act and not by 
any other role of Mahomedan law. If there, 
fore Amanat Fatima was tbe beirof Lati- 
funnissa under tbe Act the way is clear 
for the plaintiffs up to tbe next question 
for decision which is whether by tbe will 
and codicil they were given an absolute 
estate. 

We will therefore consider next who 
was the heir of Latifunnissa. There are 
three possible classes of heirs to Latifun. 
nissa : (a) her husband if any. (b) her 
mother, (o) collaterals on her father's side; 
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and we shall oooaider firsb (a). Mt. Labil. 
unnissa married, was divorced and married 
again one Mirza Suraya Jab, so wa are 
only concerned with the second marriage. 
(After considering theevideoce, His Lord- 
ship came to the oonclnsion that the 
Talidity of this marriage was nob proved 
and proceeded.) We are then left with 
the choice between the mother and kin- 
dred of the father. Admittedly they exist 
in the shape of at least one descendant of 
one Gband Khan —see P. W. 13—but it is 
disputed whether there is another branch 
namely Inayab AH and Hidayat Ali who 
according to the defendants are grandsons 
of one Khadim, brother of the grandfather 
•of Muhammad Husain Khan, father of 
Latifunnisaa. 

On behalf of the appellants our atten. 
tionhas been called to Ess. B.32, B.18 and 
others which show that the claim of 
Inayat and Hidayat to be members of the 
family was accepted by the Taluqdars’ 
Association and authorities. On the other 
hand, counsel for the plaintiffs has laid 
stress on Ex. P W 4/1, a tamiknama exe> 
cubed by Himayat Ali Khan where be 
•describes himself as son of Khadim Ali 
Khan son of Gbulam Ahmad Khan of 
Sbahjahanpur and Khadim Ali Khan is 
referred to as “foster brother” of Bande 
Ali Khan who is given in the pedigree at 
p. 2S, Vol. 1, of the printed book as grand, 
father of Dost Ali Khan, the taluqdar in 
1869. Inayat Ali Khan is mentioned there 
as son of Mb. Husain Bibi whom Himayat 
Ali Khan proposed bo marry, while in the 
pedigree on p. 26 Inayat All Khan and 
Hidayat Ali appear as brother sons of 
Himayat Ali Khan. We are not called 
upon to decide the relative distance from 
Latifunnissa of various collaterals of her 
lather, but only whether her mother or 
someone among such collaterals is her 
heir if the rule of primogeniture does not 
■apply and so we do not propose to decide 
whether the descendants of Khadim Ali 
'Khan are members of the family or not. 
No custom has been proved to exist 
excluding females in this family. Counsel 
for the plaintiffs has brought to our notice 
11 I A 61,^ 20 I A 77^ and 32 1 A 113^ to 

7. Aohal Bam v. XJdal Partab Addlja Dab Singh, 
(1884) 10 Cal 511 — 11 I A 61 = 4 8ar 607 
(P 0). 

6 . Karindar Bahadur Singh v. Aohal Bam, 
(1893) 20 Cal 649=20 I A 77 (P 0). 

■9, Lai Aohal Bam v. Baja Kazim Husain Khan, 
(1906) 27 All 271=32 I A 113=8 O 0 166 = 8 
Bar 772 (P 0). 
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establish his contention that a husband is 
excluded and that degree prevails over line 
and where degrees are equal the lino has 
to be looked to. These oases are all about 
the Birwa Mehnon baluqa and on the facta 
the husband did not come into considers. 
tioQ as such. The question of line and 
degree was between collaterals and we do 
not think it can be a guide in the present 
case. We consider that no particular ous. 
tom having been proved we have to go 
back to Mabomedan law bearing in mind 
the fact that the estate is impartible. 

Collaterals come in as residuariea and 
residuaries take what is left if anything is 
left and if the estate is impartible nothing 
is left, for he who takes takes all. The 
mother is a sharer under the Hauad law 
which governs this family and residuariea 
do not get anything which may be left till 
after the mother as sharer has had her 
share, but the estate being impartible, we 
think that the necessary result is that her 
share under Mahomedan law is increased 
to the whole by the imparbibility of the 
estate. We therefore dad that should the 
rule of primogeniture bo held not to applyi 
Mt. Amanat Fatima was the heir of Labi, 
funnisaa to the whole estate. Wa have 
therefore come to the last point, namely 
the title conferred by the will Ex. 7, read 
with Ex. 8, which is a codicil. The will, 
Ex. 7 was executed on 27bh March 1896 
when Latifannissa was still alive and in it 
Amanat Fatima describes herself as an 
absolute owner and in onr opinion inoor* 
rectly. 

Latifunnissa is to be an owner in posses, 
sion and manager of the estate, but her 
powers are to be limited as she is not to 
have power to sell, mortgage or transfer 
the estate, and if she does not manage the 
estate properly, the Government is to take 
it under the Court of Wards and only gi^Q 
Latifunnissa Bufdoient maintenanoe bat she 
is to have some minor dues and possession 
over groves. Latifunnissa’s child, if any* 
is to be an owner in possession with similar 
limitations. In the absence of such issue 
defendant 11 shall become the owner and 
be in proprietary possession generation 
after generation with the same limitations. 
He shall continue to benedt from the pro* 
fits like a proprietor but in his case too 
Government is to interfere in case of mis¬ 
management and give him sufficient main¬ 
tenance and this arrangement is to continue 
generation after generation. 
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Certain payments of a religioua nature 
are to be made generation after genera, 
tion. If the estate is taken over by the 
Court of Wards, one third of the profits is 
to go to charity and from the remaining 
two.thirds a certain spiritual preceptor of 
the testatrix is to get Ks. 300 a year and 
the person in possession of the estate is to 
gat maintenance and the balance shall be 
••used to purchase a property. This arrange, 
ment is to continue so long as there are 
-descendants of Abdul Karim Khan, defen. 
dant H. (In the translation the word 
^^rule" occurs but as the original word is 
karrawai” a better translation is "arrange, 
ment ' or procedure".) Otherwise, after 
deducting usual expenses and the allowance 
to the spiritual preceptor, one.third of the 
profits is to be sent to Mecca, one-third to 
Medina and one.third is to be given in 
•charity to the people of Oudh, the distri. 
button to be made under the supervision 
of Government. All that we have to say 
about this will before considering also the 
provisions of the codicil is that the lady 
bad rather unusual ideas as to what 
duties a Government should undertake at 
the request of a private individual and 
consequently her ideas as to what interests 
she might create might well be equally 
unorthodox. Counsel for the plaintiffs 
asks us to construe this will as conferring 
a llfe.intereet on Latifunnissa and should 
no ohild be born toher, an absolute interest 
on Abdul Karim Khan with repugnant limi. 
tatioDs which therefore would be invalid. 

® 2nd June 

1897. First the need for a codicil is ex. 
plained, namely that the arrangement in 
t^he previous will has been partially upset 
toy the death without issue of Latifunnissa. 
Abdul Karim is then to obtain possession 
^f the estate and be its manager and 
besides the estate be is to be owner of all 
the other property of the testatrix. The 
word traoslated "besides" is "alawa" in 
the original which could be used to mean 
in addition to" or to make a difference 
between the estate and other property. Jt 
is next stated that by managing the estate 
oxoellently, Abdul Karim should continue 
to enjoy its profits for hie lifetime. In 
dealing with the estate he was to have no 
power to make a transfer of it by sale or 
mortgage. The payment of Rs. 800 yearly 
to the spiritual preceptor is repeated and 
is to be made not merely by Abdnl Karim 
tut also by his exeontore and representa. 
tiyes. If any of the above make defaults 


in payment then the spiritual preceptor 
for the time being shall have the power to 
realize the amount through Government. 

Abdul Karim Khan and hia heirs are to 
pay Rs. 60 a year for certain religious 
ceremonies, a provision which also occurs 
in the earlier will. As long as any of the 
descendants of Abdul Karim survives (nasi 
se koi baqi rahe) the above arrangement 
should continue, otherwise the Govern, 
ment should take the estate under its own 
management and after making those pay¬ 
ments of Rs. 300 and Rs. 50 a year should 
pay one-third of the profits to Mecca, one- 
third to Medina and one-third to poor 
Mabomedans of Oudh. 

Learned counsel for the plaintiffs asks 
us to construe this codicil as putting Abdul 
Karim in the place held by Latifunnissa 
in the will and the heir of Abdul Karim in 
the place of Abdul Karim, that is to say 
as giving a life-interest to Abdul Karim 
and an absolute interest to his immediate 
heir because repugnant limitations would 
be invalid. 

This presumes that in the will itself 
Abdul Karim is intended to be an absolute 
owner so that limitations are to be rejected 
as invalid. Apart possibly from the use 
of the words^ generation after generation" 
it isdiflScult if not impossible to find that 
the testatrix intended to give him a greater 
interest than she intended to give to Latif. 
unnissa and in the case of Latifunnissa 
the bjrth of a child would bring in the 
same generation after generation" which 
appears in the case of Abdul Karim Khan. 

Further in the case of Abdul Karim it 
does not appear that the testatrix stopped 
tnere and did not look beyood but merely 
wanted to fetter him with certain oondi. 
tions. She seems to have considered him 
merely as the first of a long series of per. 
SODS who were to have just the same 
powers as ho, no more and no less, with 
even less than a life.estate for, in case of 
mismanagement Government was to step 
in and give the possessor for the time 
being maintenance which was to be suffi¬ 
cient and no more. 

When we come to the codicil we find 
the intentions of the testatrix even more 
difficult to undertsand. Abdul Karim 
apparently, at any rata as regards the 
estate, is created manager and not owner 
and is given no power to transfer by sale 
or mortgage while in the will Latlf.un. 
nissa and he were to be owners in posses- 
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sioD but 'Without power to sell, mortgage 
or traosfer. The classes of forbidden 
transfers are apparently cut down in the 
codicil and this does not appear to be 
merely an accidental omission, for, we find 
the words executors and representatives”, 
liable to pay the Rs, 300 to the Sajjada 
Nasbins or spiritual preceptors. This pay. 
ment is to be made out of the profits of 
the estate and not of other property so 
that the testatrix envisaged a bequest and 
possibly even a gift of the estate by 
Abdul Karim. If the intention of the 
testatrix was to give an absolute estate to 
the immediate successor of Abdul Karim 
by inheritance we would expect to find 
some mention of this heir. The word 
“heirs” does, it is true, appear in one place 
but it obviously means the descendants of 
Abdul Earim so long as there are any. 
It is used in connexion with the pay. 
ment of Es. 50 yearly for fatibas which 
presumably was to continue. Besides, the 
word heirs” is in the plural and this was 
an impartible estate and the testatrix 
meant it to continue to be so for we find 
in the will that, in case of mismanage¬ 
ment, Government out of two-thirds of 
the profits was to pay maintenance to the 
person in possession (in the singular). We 
can find no difference in the intention of 
the testatrix as regards Abdul Karim, his 
immediate successor, and subsequent suc¬ 
cessors as long as bis line continues. We 
therefore come to the conclusion that the 
will and codicil created a series of life 
estates in perpetuity, a disposition of pro. 
perty which is invalid under S. 12, Oudh 
Estates Act, as well as under 8. 14, T. P. 
Aot.^ If so, after the life-tenure of Abdul 
Karim Khan the estate would revert to 
the heir of Amanat Fatima, a person other 
than the plaintiffs, and this is fatal to 
their case. The only other way in which 
we can construe the will and codicil is 
that the interest of Abdul Karim becomes 
absolute by the invalidity of the conditions 
fixed by the testatrix and this is equally 
fatal to the case of the plaintiffs. 

The third possibility on which alone the 
plaintiffs can succeed, namely that a life- 
estate was conferred on Abdul Karim with 
a vested interest to the plaintiffs (or to 
the elder of them) is in our opinion nega- 
tived by the terms of the will and codicil. 
This would dispose of the whole matter 
^ere it not for the appeal of the plaintiffs 
that Mt. Amanat Fatima by the will and 
codicil created a waqf, a oontention which 


A. I. R. 

was not accepted by the learned Civil 
Judge. The plaint in this suit was filed 
on 26th May 1933, and the plaintiffs took 
their stand on absolute interest as con¬ 
ferred on them by the will and codicil of 
Mt. Amanat Fatima and the creation of 
a waqf was not put forward as an alterna¬ 
tive. The printed record does not disclose 
when and how this allegation of waqf 
came to be made. Defendants 1 to 8 on 
10th October 1933, put in a written 
answer to the plaint denying a waqf, and 
defendants 9 and 10 on the same date did 
the same. 

Whether between May and October the 
plaintiffs alleged that a waqf had been 
created or whether the defendants thought 
that a waqf bad been alleged in the origi. 
nal plaint, it is clear that the waqf was- 
an afterthought which bad occurred after 
the plaint. The payments of Rs. 300 to 
the spiritual preceptor and that of Rs. 50 
for fatibas at the most may be a charge on 
the estate but they cannot be construed as 
a waqf. The nearest approach to the 
waqf is the provision for ultimate division 
of the profits into thirds, one for Mecca 
another for Medina and the last for poor 
Mabomedans of Oudh, and even then thO' 
corpus of the estate is not dealt with. 
Until that time neither Abdul Karim- 
nor any of bis snocessors was created a 
mutawalli and indeed that provision for 
the holy places and for the poor was oon« 
tingent on there being do one of the descen. 
dants of Abdul Karim left to utilize tbe^ 
profits of the estate for purely personal and 
temporal purposes. The Mussalman Wakf 
Validating Act of 1913 had no retrospec¬ 
tive effect and it was only by the later Aot^ 
of 1930 that it was made to apply to waqfe 
created before 1913 and then only if any 
right, title, obligation or liability already 
existing was not affected. The mortgage 
which has led to this suit was before lOSff 
and BO cannot be affected by these Aots 
and we have to see whether there was 
anything which would constitute a waqf 
according to the law as it then was. Their 
Lordships of the Privy Gounoil in 5:2 Cal . 
619^® held that a gift to the poor might be 
illusory from the smallness of the amount 
or from its uncertainty or remoteness and 
that the period was so uncertain and pro- 
bably so remote that the gift was illusory 
and according to Mahomeda n law no waqf 

10. Abnl Fata Mahomed lahak v. RaBamaya Dhnr 

Chowdhri, (1896) 28 Gal 619=28 I A 76-& 

Bat 672 (P G). 
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created. Iq that ease the poor were 
Dot entitled to receive a rupee till after 
the total extiDotion of the family, and in 
this particular, that case and the present 
one are alike but the present case is even 
weaker in that there it was said that a 
waqf^ was created and mutawallis were 
appointed, but in this case we cannot put 
it higher than this, that the testatrix 
thought that if there was no one entitled to 
the profits the poor and the holy places 

might just as well get the profits as any. 
one else. 


This may have been a pious wish on th< 
part of the testatrix but we find it impos 
sible to hold that it oonstitntee a valic 
|waqf. The remaining part of the appea 
of the plaintiffs is about the form o 

to be eon, 

Bidered if tbe appeal of the defendant! 
fails, so, as we allow their appeal, it doei 

t^ba nl'T;-»PP0»' °l 

and nnf ® was a Shis 

«anlt therefore is that we find thal 

lints a?t Bive an abso. 

sst!t» 1 P'»i°«ffa after a life 
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«v sal. " n- dofandants no? 

any sale resulting from that mortgage. 

eonn.'’.? ° a'SP®®”* of the learned 

.*^®.*ppa’*®“'ia to which we 

■it was not nro*^ 'd thought that 

be created an/if °° life.estate can 
ad. thm th^ if PP'POfta to be oreat- 

and the lllo*e7t?tf'’K“ *’® ™iaota^ 

absolute estate fo law an 
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anoh en ”?■ 1936“ that 

mediately followed k® ®^®»tod when im- 
and we have aivef absolute estate 

we have nife ea “ there- As 
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called oar att«Ili*^" counsel has 
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and dismiss the ft!? ^f,f?“6antB’ appeal 
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•S./r.k. Order accordingly. 
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ZiAUL Hasan and Hamilton JJ, 
Qadir Bakhsh — Plaintiff — 

Appellant. 

V. 

Saddullah and others — Defendants 

— Respondents. 
Second Appeal No. 198 of 1935, Decided 
on 6th January 1938. against order of 
Addl. Civil Judge, Hardoi, D/. 30-4.1935. 

Easement — Right to bury — Graveyard 
existing from time immemorial or for a long 
time — There is presumption of lost grant— 
Land used as graveyard for more than 30 
years and for no other purpose — Such plot 
of land is graveyard even though it is not 
entered as graveyard in village papers. 

The gueatian whether a plot of land is a grave* 
yard or not is primarily a question of fact. la 
tbe case of a plot covered by recent graves the 
burden is undoubtedly on the person who alleges 
that it is a graveyard to establish how the grant 
was made. But in oases where a graveyard has 
existed from time immemorial or for a very long 
time, there can be a presumption of a lost grant. 

A considerable number of years, when there is no 
evidenoe that prior to that number of years tbe 
plot of land was not used as a graveyard would 
be sufficient to justify a presumption of dedication 
or a lost grant. [P 79 0 2] 

Where a large number of persons have been 
buried on a plot of land for more than 30 years 
and there has never been any attempt by anyone 
to use this land for any purpose than that of a 
graveyard, tbe land oao be taken as a graveyard, 
even though it has not been entered as a grave¬ 
yard in any of the village papers : Case law 
reviewed. [P 79 0 2] 

H. Husain — for Appellant. 

T. N. Kaul — for Respondents. 

Judgment. — This is a second appeal 
from a decision by the learned Additional 
Civil Judge of Hardoi allowing an appeal 
from a decision of tbe Muneif of North 
Hardoi. This appeal first came up before 
a single Jadge of this Court since deceased 
who has referred it to a Bench on tbe 
ground that a matter of importance was 
involved which was not free from difiSoulby 
and therefore it bad better be decided by 
a Bench of two Judges. Tbe point for 
consideration is whether the plot of land 
in salt which contains graves shoald be 
considered to be a graveyard as held by 
tbe original Court or not as was held by 
the first Appellate Oonrt. The reason for 
the reference to a Bench was that there 
was a decision of a single Jadge of this 
Ooart reported in 11 O W N 438* which 

1 . Baqar Khan v. Bagbvlndn FraUp Sabi, 
(19841 91 A 1 B Oodh 268=146 I 0 488=9 
Look 668=11 OWN 428. 
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might be bold to be in oondiot with other 
deoisioDS on which the present appellant 
relied in the lower Courts. The findings 
of fact of both Courts are that in the plot 
in question the area of which is 3 bighas 
12 biswas, there were 123 kaohoha graves 
and 4 puooa graves and in addition there 
were some oaves in places which appeared 
to be the remains of graves, and also oer. 
tain platforms which however were not 
dug up so that it cannot definitely be said 
that they are graves. The original Court 
found that the existence of these graves 
taken with the evidence of certain witnes¬ 
ses which proved that from the time they 
bad reached years of discretion they bad 
seen graves there, was sufficient to prove 
that the plot of land was a graveyard. 
Consequently it decreed the suit which 
asked for the relief that the defendants 
should remove a building which they had 
erected in part of this land and also for an 
injunction against the oonstruction of any 
other building in this plot of land. The 
lower Appellate Court came to the oonclu- 
sion that there was no evidence to show 
how old the puooa graves were and the 
graves might have been recent, and in the 
absence of any proof of dedication, the 
evidence was insufficient to show that this 
was a graveyard. 

We note that the first report of the 
Commissioner who inspected the locality 
was apparently accepted as correct by 
both the Courts, and he pointed out that 
this plot of land was a very old grave¬ 
yard in appearance, that the puooa graves 
were very old, that there were traces of 
collapsed graves besides 128 kaohoha and 
4 puooa graves and there were platforms 
which might be graves. This piece of land 
was next to the graveyard of the neigh- 
bouring village and there Is no evidence to 
show that it was ever used for any pur. 
pose other than that of a graveyard. We 
think therefore that the platforms found 
in existence there could not have been 
there for any purpose other than that of 
burial. A number of oases have been cited 
by counsel for both parties, but none of 
them is exactly on all fours with the pre¬ 
sent case. 4 O W N 320^ was about a 
house with graves studded in it, an Imam, 
bara and the residence of a Quran Efauwan 
there. The Court held that this was wakf 
property, but it was not a graveyard. 8 

2. Bajjad Ali Eban v. Jagmohan Das, (1927) 14 
AIR Oadh 684=1011 0 668=4 0 W XT 820. 


OWN 579^ referred to a graveyard but 
the graveyard was treated as such by 
public authorities and entered in public 
documents as a graveyard, while admit, 
tedly the present piece of land has not 
been entered in papers as a graveyard. 
TOWN 382* referred to land which was 
recorded as a graveyard and which as 
such had been closed by the District Board 
some 40 years previously. TOWN 1159^ 
was about land described as a takia since 
the year 1875 and used for many years as 
a place for burial. There were more than 
30 graves there most of them being puooa 
and it was held that there was a waqf by 
user and the land therefore could not be 
sold. A I B 1936 Lah 87^ referred to a 
graveyard which was a private one only 
used by the owner for themselves and they 
themselves bad ceased to use it for 30 
years. Consequently it was not held to be 
a graveyard. 


In 1934 A L J 809^ it was held that a 
certain plot of land was a graveyard and 
the fact that burial had taken place there 
for more than 30 years was considered to 
be sufficient justification for a presumption 
that dedication bad taken place. 11 OWN 
428* was a case in which there was a plot 
of land where members of a family had 
been buried in 1 bigha 9 biswas of land, 
there being there 11 kaohoha graves the 
oldest of which was 40 years old. The 
owner of that land had been selling the 
fruit from trees growing there and also 
bad been permitting bis liyaya to take the 
wood of other trees. A learned Judge of 
this Court held th4t the land was not a 
graveyard and pointed out that the owner 
sold fruit and others were permitted by 
him to take the wood of other trees* 
There is no evidence in the present case 
that the proprietor of the village who is a 
Hindu exercised any actual possession on 
the land, for there is no evidenoe that any 
use was made of the land by anyone other 
than the use of it for burying decaasw 
Mahomedans. Instead of 11 kaohoha 


8 . Noot Mohammad v. Ballabh Daa, 

AIR Oadh 298=134 I 0 870=7 Luo* 198- 
8 OWN 679. 

4. Abdul Qhafoor v. Rahmat AH, ( 1990 ) 17A I « 
Oudh 246=122 I 0 326=7 0 W N 8 JJ* , « 
6 . Chhatkao v. Qambhir Mai, ( 1931 ) 18 A i» 
Oadh 46=130 I 0 117=6 Lack 46J-i 
OWN 1159. ,, /igQg) 

6 . Baaehan Din v. Mohammad Sharif, ' 

23 A I B Lah 87=161 1 0 660. . o, 

7. Bheoraj Obamat v. Madaer Khan, (19 / 

A I B All 868=149 I 0 797=1934 A L J 809. 
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gTETes have 123 kaoboba graves, 4 old 
pnooa ones and auDkec graves and oba. 
butras which make it quite clear that a 
large number of persons had been buried 
there and they could nob all be members 
of one family as was the case in 11 0 W N 
428.' The respondents have pointed out 
that at the first settlement, that is to say, 
more than 70 years ago there was a ceme. 
tery in No. 662, 13 bigbas 4 biswas and 
asks us to presume that this graveyard is 
still in existence and therefore there was 
no need of the plot of land in dispute as a 
burial ground for the Mabomedans gene* 
rally. Because a certain piece of land was 
used more than 70 years ago for burial 
ground is no proof that that piece of 
ground can still be so used at the present 
time. For all we know, there might be no 
more room for graves there and therefore 
there is no evidence on the record to show 
that there is in the village another place 
which is used as a general burial ground 
for Mabomedans of the village. 

The number of graves found on an in. 
speotion may in itself be no proof of wbe. 
ther a place is or is not a graveyard 
because a comparatively small number of 
graves in a village might constitute a 
graveyard while the same number of 
graves in a large town might nob be held 
to constitute a graveyard. We do not 
know how large this village Bandipur is, 
but It certainly is not a town and the 
number of graves found at the place in 
dispute IS we consider sufficiently large for 
one to hold that the plot of land was used 
as a S'^^c^ard for a large number of 
years. This therefore corroborates the 
evidence of the witnesses for the plaintiff 
that since they reached years of discretion 

‘-f * graveyard. 

Against their evidence the learned Civil 

Judge has pdntcd out that one of them 

namely, P. W. 7, saye that 10, 20 or 50 

persone muet have been buried there eince 

■inoa 1984. He doea not aay that eo many 
feiaona were aotnally buried there but 
must have been buried there, that ie to 
jay, be Is merely guessing and the worth. 
Icesnesa of hie gueae is shown by the very 
fact that be puts the pcsiible number as 
being from 10 or 60. We cannot place 
any reliance on auob a etatement. The 
meat reliable evidence la that of the Com 
mliaioner who actually saw the loeallty 
end ficm the faot that 4 pnooa graves 
•ppeaxed very old. that the whole grave. 


yard was very old in appearance, that a 
number of kaohoha graves had sunk in and 
the faot that these 127 graves according 
to the map were scattered all over these 

3 bighas 12 biswas one must conclude that 
this plot of land must have been used as a 
graveyard for a very considerable number 
of^ years and makes the evidence of the 
witnesses of the plaintiff fully oredible.i 
Considering that a large number of persons 
have been buried there for a considerable 
number of years which must certainly be 
more than 30 years and there has never 
been any attempt by anyone to use this 
land for any purpose than that of a grave* 
yard, we consider that the origiual Court 
was justified in comiug to the conclusion 
that this was a graveyard and one may 
legitimately infer that there is a presump, 
tion of dedication or of a lost grant. In 
1934 A L J 809,^ Sulaiman 0, J. wrote : 

The queEtion whether a plot of land is a grave* 
yard or not is primarily a question of faot. In 
the case of a plot covered by recent graves the 
i i*' I® undoubtedly on the person who alleges 
that it is a graveyard, to establish how the grant 
was made. But In oases where a graveyard has 
existed from time immemorial or for a very long 
time, there can be a presumption of a lost grant. 
It ie open to a Court to Infer from olroumstances 
that a plot of land covered by graves, which has 
been used as a graveyard, is in faot a graveyard 
and bad been set apart as such by the original 
owners and made a consecrated ground even 
though a registered document is not now forth¬ 
coming. 

The learned Additional Civil Judge has 
in his judgment laid rather too much 
stress on the words “time immemorial." 
We consider this need not be taken to 
mean hundreds of years, and though we 
would nob ourselves fix any definite 
number of years as time immemorial, we 
consider that a considerable number of 
years, when there is no evidence that 
prior to that number of years the plot of 
laud was nob used as a graveyard, would 
be sufficient to justify a presumption of 
dedication or a lost grant. The number of 
years would bo gathered partly from the 
evidence of witnesses themselves who say 
that they have always remembered it as a 
graveyard and the corroboration of their 
evidence by the discovery of a consider, 
able number of old graves. We have both 
classes of evidence here and we have no 
oontrary evidence produced by the respon. 
dents to show that this plot was not used 
IB a burial ground within the memory of 
the present generation or was used for 
another purpoee daring the same period. 
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AU that they have prodaoed as rebuttiog 
evidence is the fact that this plot of land 
has not been entered as a graveyard in 
any of the village papers. We do not 
think this evidence is sufficient to out¬ 
weigh the evidence tendered by the plain. 
tiS and the appearance of the place itself. 

We find therefore that this is a grave, 
yard as to which one n3ay presume dedioa. 
tion or a lost grant and we therefore 
allow the appeal and setting aside tbe 
decision of the lower Appellate Court we 
restore that of the original Court and 
grant tbe appellant his costs in all Courts. 
Wo allow one month for removal of the 
house. 

K.s./r.K. Appeal allowed. 
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Criminal Appeals Nos. 165 and 166 of 
1937, Decided on 22nd November 1937, 
against order of Sess. Judge, Bara Banki, 
D/. Ist April 1937. 

Criminal P. C. (1898), Si. 45 and 87—“Pro. 
claimed offender" — Person in respect of 
whom proclamation is made under S. 87 is 
proclaimed offender — Persons aware of bis 
presence but failing to give information to 
police are liable under S. 176, I, P. C. 

The term “pioolalmed offender," as used In 
8 . 46, must be taken not in any teohnioal sense 
but in its obvious general meaning. If a pro- 
olamatlon has been made in respeot of an ao* 
oused person under 6. 67, it is sufficient to ooneti* 
tute him a proolalmed offender under 8. 45 of tbe 
Code. And the fact that the proclamation was 
not made strictly in acoordanoe with the terms of 
8 . 87 does not render such person a proclaimed 
offender any the less: (290i) A W N 10 and 7 
Mad 436, Bel. on. [P 81 0 1, 2] 

Persons who are aware of the presence of such 
proclaimed offender but fall to give tbe required 
information to the polloe are liable under 8. 176, 
I. P. O. CP 81 0 2] 

Asst. Govt. Advocate — for the Crown, 

B. N. Roy — for Accused, 

Ziaiil Hasan J.—These appeals on be. 
half of the Local Governmeut against an 
appellate judgment of the learned Sessions 
Judge of Bara Banki arise out of the fol¬ 
lowing oiroumstanoes: In August 1935. 
a report was lodged with the Ramsanehi- 
ghat police about a theft said to have been 
- committed by two persons, namely Ram 


Asre and Ramphal. The police took up 
the matter and as Ramphal was abscond, 
ing they made a report for action being 
taken against him under Ss. 87 and 88, 
Criminal P. C. Acoordingly a proolama. 
tion and a warrant of attachment of pro¬ 
perty were issued against him by the 
Court. The proclamation was made on 
3rd Ootober 1935, in the village of Balha. 
purwa, where Ramphal resided. When 
the warrant of attachment, which bears 
the same date as the proclamation under 
S. 87. was received by the Ramsanehighat 
police, they reported that Ramphal bad 
no residence in the village of Balhapurwa, 
but that he was reported to have gone to 
live with bis relation Ajudbiya Cbaukidar, 
(respondent in one of these appeals). On 
this report the warrant for attachment 
was sent to the Sub-Inspector of Kotbi 
police station to which the village in 
which Ajudbiya lived appertained. The 
attachment was made on 13tb Ootober 
1935. by the second officer of Kotbi police 
station in the presence of Mahadeo Prasad, 
village patwari, and Bam Sarup, village 
mukhia (respondent in the other appeal), 
and the attached property was given in 
tbe custody of Ajudbiya Cbaukidar, res¬ 
pondent in Appeal No. 166. At the time 
of making tbe attachment, the Sub-Inspeo- 
tor asked Ajudbiya to bring Ramphal to 
tbe thana as soon as he could do so, but 
he did nothing of the kind. Ramphal was 
arrested some months later, bat as 
against the present respondents and hlaba- 
deo Prasad patwari oases were started 
under 8. 176, I. P. 0., on the ground that 
they as village cbaukidar, village headman 
and village patwari were bound under 
8 . 45 (1) (b). Criminal P. 0., to give the 
police information which they possessed 
respeoting tbe visit of Ramphal, a pro* 
claimed offender, to the village. 

These • three oases were triad by a 
Magistrate of the First Class, who con¬ 
victed ail the three men under 8.176, 

I. P. 0. While the viUage patwari Maha¬ 
deo Prasad was given a sentence of Bs- ^9 
fine, the respondents to these appeals 
fined Rs. 61 each. Bam Sarup and Aja- 
dbiya, respondents, filed appeals ? 

Court of the learned Sessions Judge, ana 
Mahadeo Prasad applied to him in r0;n- 
sion. The learned Judge, setting asiae 
the oonviotion of the present respondents, 
aoqnitted them, and made a refer^oe o 
this Court in respect of Mahadeo Prasaa 
reoommezidiDg that hia oonviotion ba a 
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•aside. Thiaroferenoe oame np before me on 
17bh May 1937, bub I was of opinion that all 
the three persona were rightly Qonvioted by 

the learned Magistrate, and that the view 
of the learned Sessions Judge, that as 
Bamphal was not proved to be a pro. 
claimed ofifender the aooused were not 
guilty was inoorreot. I therefore refused 
to aooept the referenoe made by the 
learned Judge, and maintained the oon- 
viobion and sentenoe of Mahadeo Prasad. 
These appeals have been brought by the 
Local Government against the order of 
the learned Sessions Judge acquitting the 
■obaukidar and the mukhia. 

1 am of opinion that these appeals 
should be allowed. As pointed out by me 
in my order on the reference in Mahadeo 
Prasad’s case, the term “proclaimed 
offender” as used in 8. 46, Criminal P. C. 
must be taken not in any technical sense 
bub in its obvious general meaning. I find 
that the same view was taken of this 
expression in 1901 by Knox J. of the 
Allahabad High Court in 1901 AWN 
10.^ The learned Judge says: 

It would appear from the latter part of hla 
(the Seeelooe Judge's) judgment that he oame 
-to the oouolueioQ that the Explauation attached 
to 8. 45, Otlmlual P. 0., wae an exhaustive 
definition of the word ‘proclaimed offender’. It ie 
rather dlffionU to understand how he oould have 
fallen Into thla error. The words oontalned in 
that pact of the section are ‘the expression pro¬ 
claimed offender Inoludee aoy person pcoolalmed 
as an offender, eto’. The use of the word ‘in* 
olodes* ahonld at once have pointed out to the 
learned Judge that the persona included in the 
ezpceaaion are peraone over and above those to 
whom the words in their ordinary aignifioatlon 
Applied, and who might but for this Explauation. 
have escaped out of the category of ‘pcoolalmed 
offenders’. When a definition la Intended to 
he exhaustive, the Legislature, as a rule usea the 
word meana’ and not the word 'inoludee'. 

If a proclamatioD has been made in res. 
pact of an accused person under S. 87, 
Criminal P. 0, it is sufficient to constitute 
him a proclaimed offender under 8. 45 of 
the Code. This view is supported by the 
decision of the Madras High Court In 
7 Mad 436. At p, 438 it was remarked: 

And In the preaeni case it would have been 
easy to prove, aud it was on the proseonklon 
to prove, that pcoolamatlon was made (If thla was 
bo) in the manner eequired by B. 67. 

In the present case it has been proved 
by the evidence on the record that a pro. 

1. Queen-Empreaa T. Narpak Blngh, (1901) 
A N 10. 

9. In the matter of the petition of Fandva 
Naynk, (1684) 7 Mad 486=rl WeU 102. 

1988 0/11 ft 18 
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olamation under S. 87, Criminal P. 0, 
was made in respect of Bamphal. There-* 
fora in order to find whether or not 
Ajudhiya and Bam Sarup were guilty 
under 8. 176, I. P. C., read with 8. 45 
(IJ (b), Criminal P. 0., it is necessary to 
see whether they possessed any informa¬ 
tion respecting Ramphal’s passage through 
or visit to their village. Both the aooused 
in their statements stated that after the 
attachment of Ramphal’s property, Eam- 
phal did come to the village, but both 
claimed to have sent or taken him to the 
thana. The latter portion of the accused’s 
statement was disbelieved by the trial 
Court, and I think rightly. The result is 
that it appears from the accused’s own 
statements that they became aware of 
Ramphal’s visit to the village, but failed 
to give the required information to the 
police. They were both thus liable under 
S. 176, I, P. C., aud the learned trying 
Magistrate was in my opinion right in' 
convicting both of them. The fact that, 
the proclamation was not made strictly in 
accordance with the terms of S. 87, Cri. 
minal P. C., does not in my opinion render 
Bamphal a proclaimed offender any the 
less. 

I would therefore allow these appeals, 
set aside the order of acquittal passed by 
the Sessions Judge iu favour of the res¬ 
pondents, and restore the order of the 
trial Court. 

Smith J. —I agree. 

K. 3 ./R.K. Gonviotions restored. 
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ZiAUL Hasan J. 

Baghubar Dayal — Applicant. 

V, 

Emveror, 

Criminal Eevn. No. 85 of 1937, Decided 
on 9bh December 1937, from order of 
Sees. Judge, Lucknow, D/. 17th June 
1937. 

«Oiminal P. C. (1898), S. SOO-Aceoanef 
banded over to Mahila Athram on bail bond 
being furoUbed—Accused is not ^released* 
and surety is not reiponsible under bond# 

When a Court orders the release of an aooosed 
under 8. 600, It has no right or power to pat any 
reatrlotlona on the aooaaed’e movements. Where 
therefore a Uaglatrake after kaklag bait from the 
Booused, orders her to be kept in the Mahila 
Aahram, the order relieves the surety of hla rea* 
pondbUlty nnder the bond as the aooosed la not 
aetnally ‘re lea sed*. [P 88 0 3 
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Ham Prasad Varma — for Applicant* 

• Govt. Advocate — for the Croion, 

Order.—This is an application in revi. 
sion against an order of the learned Ses¬ 
sions Judge of Lnoknow dismissing the 
applicant’s application for revision against 
an order forfeiting a sum of Rs. 200 out of 
Bs. 1000 for which he stood surety for one 
Mt. Uma Devi who was being prosecuted 
before a learned Magistrate of the First 
Glass under S. 380, I. P. G. It appears 
that the case against Uma Devi was 
started in the Court of the special Magis. 
trate on 13th August 1936. One Badri 
Prasad stood surety for her on 11th 
August 1936. Subsequently, Badri Prasad 
applied to be relieved of suretyship, and 
on 24th November 1936, the present 
applicant filed a surety bond for a sum 
of Bs. 1000, and this bond was accepted 
after inquiry as to its sufficiency on 23rd 
December 1936, and 9th January 1937, 
was fixed for the appearance of Uma 
Devi. On that day, she was absent but on 
15th January 1937 she appeared and 
explained her absence on 9th January 
by alleging that she had gone to Cawn. 
pore to arrange for her defence. A notice 
was issued to the applicant to show cause 
why the amount of the bond should not 
be forfeited. On 19th January 1937, he 
put in an application containing an ex. 
planation why he was unable to secure 
Uma Devi’s attendance in Court on 9th 
January 1937. His explanation was not 
accepted, and the learned special Magis. 
trate ordered that a sum of Rs. 200 out of 
the amount of the bond be forfeited. The 
applicant appealed against this order to 
the District Magistrate, but his appeal was 
dismissed. He applied in revision to the 
learned Sessions Judge but the learned 
Judge also dismissed bis application. Hence 
the present application. 

The learned counsel has argued that 
the order of forfeiture of the security was 
illegal on the following grounds: (l) That 
the bond was not taken on the proper 
form, namely on Form No. 3 of Soh. 5, 
Criminal F. C.. but was taken on Form 
No. 42 of the said Schedule which is 
meant to be used in a case triable by the 
Court of Session. (2) That as no bond 
was taken from Uma Devi herself along 
with the applicant, the bond executed by 
the latter was illegal. (3) That the pro. 
visions of S. 514, Criminal P. 0., were not 
complied with. (4) That no information 


of the acceptance of the bond was given 
to the applicant. (5) That no date and 
time were specified in the bond for the 
appearance of the accused. (6J That the 
accused was not actually released by ths' 
Court, but was given in the custody of the 
Manager of the Mahila Ashram. 

Grounds 1 to 5 do not appear to me tO' 
have much force, but as I am of opinion 
that the order of forfeiture must be set 
aside on the last ground, it is not neoes. 
sary to discuss them. In the present case, 
in spite of the fact that the learned 
trying Magistrate took bail from the ao. 
oused, he ordered her to be sent to the 
Mahila Ashram. It seems to me that 
when a Court orders the release of an, 
accused under S. 600, Criminal P. C., it i 
has no right or power to put any restrio. 
tiODS on the accused’s movements, and 
obviously when an accused person is! 
released on the suretyship of another, the 
intention is that the surety should have 
control over his movements. Otherwise, 
there is no sense in making the surety 
responsible for the attendance of the: 
accused in Court. In my opinion the 
order of the learned Magistrate that the 
accused in this case should be kept in the 
Mahila Ashram relieved the surety of bis 
responsibility under the bond as the, 
accused was not actually 'released'. The 
learned Assistant Government Advocate, 
who argued against the present applies, 
tion, conceded that the order of the 
learned Magistrate sending the accused to 
the Mahila Ashram was wrong: but if it 
was wrong, it is extremely unfair that 
the surety should suffer for an error of the 
Court. So long as the accused lived in the 
Mahila Ashram under the order of the 
Court, she was virtually in the custody of 
Court. That is to say, she was not 
released within the meaning of S. 500, 
Criminal P. 0., and this being so, the 
surety was not bound by the terms of his- 
bond. 

The application is allowed and the 
order of forfeiture passed by the learns® 
trying Magistrate set aside. The money, 
if paid, shall be refunded. 

v.b.b./r.k. Order set aside^ 
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A. 1. R. 1938 Oadh 83 

ZiAUL Hasan and Hamilton JJ. 

Eaja Pirthipal Singh — Plaintiff — 

Appellant;. 

V. 

Bishunath Singh and others — 

Defendants — Rospondente. 
Second Bent Appeals Nos. 50 and 51 of 
1935, Decided on 22nd December 1937, 
against order of Disb. Judge, Bara Banki! 
DA 20bh July 1935. 

U. P. Land Revenue Act (3 of 1901), S. 138 
/ rent agftintt under* proprietor! 
jointly—Liability originally joint but rent 
recorded aeparately at laat aettlement-Suit 
!• not bad in law. 

Where the liability of ander-proprletors for pay¬ 
ment of rent to the talnqdar wae joint originally 
a Bevenue Court cannot split up thle joint and 
eevetal liability withont the ooneent of the land¬ 
lord proprietor, and the faot that at the last settle¬ 
ment rent was separately recorded about the difier- 
ent khataadoes not affect It. Thua a suit for arrears 
of rent against such under-proprietors jointly is 

^ ^ 1917 Oudh 326 andA IB 

2923 Oudh 216, Rel, on, [p g4 q ij 

Badha Krishna — for Appellant. 

M. Wasim and Akhtar Husain — 

for Respondents. 

Jad^ment. These are two appeals 
against the decrees of the learned District 
Judge of Bara Banki in two suits brought 
by the appellant, Baja Pirthipal Singh, 
against two sets of defendants for recovery 
of arrears of under proprietary rent. 
Appeal No. 60 arises in the suit for rent 
relating to village Dundupur and Appeal 
No. 61 arises in the suit relating to village 
Bilya. In each suit the plaintiff had sued 

all the nnder.proprietors jointly. 

khabasin the 

village, and the defendants being separately 
in of those khataa. a joint suit 

?n llw^ ““pflander. proprietors was bad 

I ™ overruled by the 
trial Court which decreed both the suits, 

olaimed by the 
plaintiff. The defendants in each case 
appealed to the Diabriot Judge and the 

oonoluslon 

that the nnder.proprietors were not jointly 
Uable for the rent, accepted the appeaU 
and remanded the oases to the trial Court 
for the olaims being tried against the 

Riders of the different.khataa aeparately. 

II li against this order that the present 
appeals have been filed. 

II Is alleged on behalf of the appeUant 


Oudh S3 

that when nnder-proprietary rights were 
oraated in favour of the predecessors of the 
defendants in the two villages by decrees 
of a settlement Court, the liability of all 
the oosharers was joint and that though 
the under.propriebary khewat was subse. 
quently divided into separate khataa it did 
not affect the joint liability of the cosharers 
to pay rent to the landlord. The respon¬ 
dents do not admit that originally the 
liability of the cosharers was joint and 
contend that it was for the plaintiff to 
prove the jointness of the liability by pro. 
duoing copies of tbs settlement Court 
decrees. It is unfortunate that the plain¬ 
tiff has nob filed the settlement Court 
decrees, but we are of opinion that under, 
proprietary rights could not but have been 
joint originally. In para. 10 of their 
written statement, the defendants in each 
oase themselves say: 

During the recent eettlement, the settlement 
officer separated the pukhtadari rent of each kbata 
of their village and entries have been made in the 
khewat acoordlogly, 

This we consider can mean nothing but 
that previous to the last settlement there 
was no separation of rent of the under, 
proprietors. Further it is not denied that 
even now, while there are some khatae 
which are joint among the shareholders of 
particular khatas. there is one khata which 
ia joint among the under.proprietors of the 
entire village. This clearly shows that 
originally the under.proprietors held the 
village jointly. In 20 O 0 104,^ it was held 
that there is nothing in Ch. 7, Land 
Revenue Act, which would justify the con. 
elusion that a Revenue Court can split up 
the joint and several liability of lessees 
bolding as joint tenants without the con, 
sent of the superior proprietor. This case 
was followed in 26 O 0 118^ in which on 
a suit being brought for arrears of rent 
claiming a decree jointly and severally 
against the defendants on the basis of a 
decree from the settlement Court giving 
the predecessors of the defendants perpe¬ 
tual lease rights and subsequently a perfect 
partition had been effected between the 
various lessees, it was held that 8. 138, 
snb-BS. 3 and 4, Land Bevenue Act, refer¬ 
red to the responsibility for revenue to the 
Government and did not refer to the res, 
ponaibility inter se of the lessees for rent 
to the talnqdar. 

1. Budra Partab Blogh v. Blksodae Ehao, (1917) 

4 A I B Oodb 816=891 0 698=90 0 0 104. 

9. Jogno Khan v. Bndra Partab Blngh, (1928) 10 

A I B Oodb 216=74 1 0 429=96 0 0 116. 
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As we have held thab originally the 
liability of the under, proprietors for pay¬ 
ment of rent to the taluqdar was joint, 
'the prinolple of these oases applies and the 
fact that at the last settlement rent was 
■separately recorded about the different 
khatas does not affeot the defendants' 
ijoint and several liability for rent to the 
plaintiff. We therefore allow these appeals 
with costs and setting aside tbe decrees of 
the learned District Judge restore those of 
the trial Court. 

V.B.B./r.K. Decree set aside. 
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ZiAUL Hasan and Hamilton JJ. 
3ar Narain and another — Appellants. 

V. 

Bank of Upper India through Mr. B. 

Hunter — Respondent. 

Second Appeals Nos. 389 and 390 of 
1935. Decided on 2l8t December 1937, 
against order of Civil Judge, Hardoi, D/. 
25th September 1935. 

(a> Cbarge^Equitable charge~Decree of 
•etllament Court granting nankar rights in 
lieu of zamindari rights —Nankar rights are 
under-proprietary rights and in equity create 
charge on village—Charge not expressly men¬ 
tioned in decree but entered regularly in 
khewrats—It is good evidence that nankar 
-constituted charge from first settlement. 

Oaeb nankar granted by a deoree of a settle- 
moot Ooact in lieu of tbe eurrender of zamindari 
rights is an noder-proprietary right and It Is In 
equity charged on the zamindari rights so sur¬ 
rendered, And the fact that the cash nankar has 
been entered regularly In tbe under-proprietary 
kbewate, though tbe deoree of the settlemest 
Court did not expressly state that it was to be a 
charge on the village, is good evidence that from 
the first settlement It was understood that this 
nankar did oonstitute a charge : 2 0 0 26S, 
Bel. on; S A No. 368 of 19S0, Foil. \ A I R 
1916 Oudh 176 and AIR 1916 Oudh 129, 
Disting. [P 86 0 1, 2] 

(b) Transfer of Properly Act (1882), S. 100 
—Taluqdart estate, subject to charge of 
nankar and entered as such in kbewats end 
wejib-ul-arz, sold in execution — Decree- 
holder himself auction-purchaser—-Auction- 
purchaser must be presumed to have con¬ 
structive notice of charge—Charge is binding 
on him. 

Where talqu^ari estate, subject to charge of 
cash nankar right, whioh has been entered 
throughout in the under-proprietary khewats and 
wajlb-ul-arz, is purohased in execution by the 
mortgagee deoree-bolder himself, the auotlon-pur- 
ohaser in all probability did examine the khewats 
and the wajlb-ul-arz and In any case sbonld have 
done BO, so that be had oonstruotive ootloe of the 
charge and la binding on him. [P 66 0 2] 
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(c) Execution sale—Rights of auction-pur¬ 
chaser — Auction-purchaser cannot assume 
position of bona fide transferee without 
notice. 

While in private sales, there is an implied war¬ 
ranty of title, there is none in tbe auction sale. 
An auotioQ-purohaser therefore cannot assume the 
position of bona fide transferee without notice. 
An auction-purohaser gets property subjeot to the 
same restrictions whioh the judgment-debtor him¬ 
self was subjeot to, and If the property la subject 
to any valid enoumbtanoe tbe purchaser gets It 
subject to the same : A I R 1935 All 470 and 
AIR 1925 Cal 465, Rel. on. [P 86 0 1) 

(d) Transfer of Property Act (1882), S, 5— 
Transfer—Purchase in execution sale is not 
transfer. 

A purchase by an auctlon-purohsaer in execu¬ 
tion sale is not a transfer to whioh tbe Transfer 
of Property Act applies. E6 0 2j 

Radha Krishna, Hargovind Dayal and 
Ragbubar Dayal Bajpei — for Appel¬ 
lants, 

Ram Bbaroso Lai and Marl! Manobar 
— for Respondent. 

Judgment. — These are two appeals 
against a decision of tbe Civil Judge, 
Hardoi, who decided two appeals, Nos. 18 
and 19 of 1935, against the decision of tbe 
Munsif, Sooth Hardoi, in two suits. Nos. 174 
and 175 of 1934, whioh were tried together. 
Tbe suits were instituted by tbe plaintiffs- 
appellanta as mortgagees of oash nankar 
against the defendant.respondent, who is 
an auction-purchaser of village Nirmalpur. 
The appellants claimed that they were the 
mortgagees of nankar rights and these 
nankar rights constituted a charge of tbe 
village Nirmalpur and consequently they 
were entitled to arrears of the said nankar 
from the defendant auction.purchaser. The 
original Court deoreed the suit, but the 
learned Civil Judge allowed the appeal on 
the ground that there was no oharge in any 
case, and even if there was a oharge, the 
appellant there, who is respondent here, 
was a bona ffde transferee without notice 
and therefore was not liable to pay the 
nankar arrears. The points urged before 
us for decision are whether the nankar u 
a charge on Nirmalpur whioh was bought 
at an auction sale by the respondent, and 
if BO, whether the respondent was or was 
not a bona fide transferee without notice 
and, if he had no notice, whether he can 
avoid the liability of payment of those 
arrears by virtue of S. 100, T. P. Act. 

The learned Civil Judge has himself 
found that the nankar was in the nature 
of an under.propriotary right 
heritable as well as transferable. He how. 
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ever went on to find that the decree of the 
settlement Court which made the nankar 
payable did not create any charge on Nir. 
malpur village or on the rents and prodts 
thereof. At the time of the first settle^ 
ment, the predeoessor.in.interest of the 
plaintiffs had claimed sub.settlement as 
ancient proprietor. An enquiry was held 
by the Bxtra Assistant Commissioner and 
was submitted to the Court of the Settle, 
ment Officer, who decreed payment of the 
cash nankar in accordance with the 
khewat prepared by the Extra Assistant 
Commissioner with the aid of arbitrators. 
This decree was passed in the year 1861 
and was entered in the khewat of that 
year and in the khewats of subsequent 
years, as is shown by the copies of kbewats 
of 1882,1895 and 1930, which have been 
filed in this case. The decree did not state 
that this nankar was to be a charge 
on the village, and it is for this reason 
that the learned Civil Judge has come to 
the conclusion that no charge was created. 
He refers to three decisions, IOC 163,^ 
18 O 0 380* and 19 O 0 49* which were 
quoted before him by theplaintiffs-respon. 
dents. The latter two oases differ from 
the present one as there it was clearly 
stated that a charge was created. On the 
other hand the only difference between the 
first of those oases and the present one is 
that there was no decree in that case 
while in the present one we have a decree 
of the Settlement Court. In 1 0 C 163,^ 
which is a Bench decision, it was held 
that cash nankar granted in lieu of the 
surrender of zamindari rights is an under, 
proprietary right and that it is in equity 
charged on the zamindari rights so sur. 
rendered. This will therefore apply to the 
oiroomstanoes in the present case unless it 
be held that the silence in the decree as 
to the creation of a charge was deliberate 
and implied refusal of the constitution of 
a charge. No reason has been shown to ns 
why there should have been such refusal 
in this case, and we think therefore that 
the omission of the mention of any charge 
in the decree was not intended to negative 
the creation of a charge. It was in fact 
we think an accidental omission to men. 


1« Bndra Pcatab Sahl ?, BbsoGhatan, (1699) i 
O 0 168. 

S. Bamjlban v. Jadonalh, (1916) 8 A I B Oadh 
lT 6 s 88 I 0 666=16 0 0 880=8 O L 7 SO. 

8 . Depnly OommlMioasc, FjiaUd 7ae)lwan 
^sb Blcsb. (1916) 8 A I B Oadb 18^88 
X 0 461=19 0 Q 49. 


tion the charge. In Second Appeal No. 258 
of 1930, which is an unreported decision 
of a single Judge of this Court, it was held 
that nankar in similar ciroumstanoes as 
those of the present case was a charge. 
We have already mentioned that this cash 
nankar has been entered regularly in thei 
under-proprietary khewats, and in our' 
opinioD this is good evidence to establish 
that from the first settlement it was 
understood that this nankar did constitute 
a charge. Had this nankar been indepen. 
dent of the village land, which would have 
been the case if no charge bad been created, 
it should not have been mentioned in the 
khewats, for kbewats deal exclusively 
with rights in the land of a village. We 
are therefore in agreement with the deoi. 
sion in Second Appeal No. 258 of 1930, 
and we find that there is a charge as 
urged by the plaintiffs-appellants. 

The second point that we have to con. 
aider is whether the respondent had notice 
of this charge. It is admitted that the 
notice, if any, was constructive and no more. 
The auction.purchaser was the decree- 
holder and we presume that when be 
became the mortgagee of the village be 
endeavoured to find out the value of the 
property mortgaged to him. As the property 
was a taloqdari estate in Oudh, it was obvi. 
ously of the utmost importance for him to 
see to the names of the under, proprietors 
and tbeir shares as the profits accruing to 
the superior proprietor would be consider, 
ably affected by the existence of under, 
proprietors. We think therefore that he 
must have examined the khewats and 
the wajib.ul.arz of this village. We have 
already shown that this cash nankar has 
been entered throughout in the khewats 
and we find it entered also in the wajib-ul. 
arz of the village, which is Ex. 5. The 
learned Civil Judge has apparently held 
that there was no oonatruotive notice 
because these documents contain nothing 
to indicate that the decreed nankar was a 
charge. As we have found that the nankar 
was a charge on the village, the argument 
of the learned Civil Judge is no longer 
tenable. We bold that the respondent in 
all probability did examine the khewats 
and the wajib.ul-arz, and in any case 
should have done so, so that he had con. 
struotive notice of the obarge. Consequently 
he cannot at all be a bona fide transferee 
without notice. Finally, even if we hold 
that be had no notiee, we think be is 
nevertheless bound by this oharge. 
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has been repeatedly held that an 
a'aofcion-purohaaer gets property sabjecfc to 
the same restrictions which the judgment, 
debtor himself was subject to, and if the 
property is subject to any valid encum- 
brance the purchaser gets it subject to the 
same. The doctrine of equity does not 
here apply, because while in private sales 
there is an implied warranty of title, there 
is none in an auction sale. In this con- 
nexion we may refer to 1935 A L J 261^ 
and to A I R 1925 Cal 485.® There are 
many other oases, but we do not think it 
necessary to refer to any more. An auo. 
tion. purchaser cannot therefore assume the 

position of a bona fide transferee without 
notice. 

Apart from that however, there is the 
question whether an auotion.purchaser is 
a transferee in good faith for consideration 
without notice. In 32 A L J 1260,® which 
is a Bench decision, it was held that it 
may be very doubtful whether the word 
transferee’ in the proviso to S. 43, T. P. 
Act, would expressly cover an auotion.pur. 
chaser. There was no decision on this 
point as it was not necessary to express 
any final opinion on it, but it was pointed 
out that the Preamble to the Transfer of 
Property Act suggests that it was to define 
and amend certain parts of the law relat¬ 
ing to transfer of property by act of par¬ 
ties. The Transfer of Property Act starts 
as follows : 

An Act to ddfloe and amend the law relating 
to the transfer of property by aot of parties. 

Preamble, Whereas it is expedient to define 
and amend certain parte of the law relating to 
the transfer of property by aot of parties. . . , 

Transfer is defined in S. 5 of the Aot as 
follows : 

In the following seotlons ‘transfer of property’ 
means an aot by which a living person conveys 
property, in present or in fature, . . . ; and 
to transfer property’ is to perform such aot . . . 
In this section 'living peraon’ inoludes a company 
or association or body of individuals, whether 
Inoorporated or not.... 

Dr. Gour in bis Transfer of Property 
Aot in the Notes on S. 5 on the meaning of 
transfer writes : 


4. Mangal Sen v. Mathura Prasad, (1996) 39 
A 1 B All 170=157 I C 33=67 All 690=1996 
A L J 961. 

6 . Z, 0. Galstaun v. Sonatan Pal, (1925) 12 
A I B Cal 486=78 I 0 668. 

6 . Puran Mai v. Shiva Pal, (1936) 23 A I B All 
294=166 I 0 e6=(1934) 32 A L 7 1260. 
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An alienation by will, or in execution of a 
decree, or on inaolvenoy would, really speaking, 
be as much a transfer as those dealt with in the 
Act, but these have been designedly excluded from 
its consideration. The term must tbereiora be 
read in the Aot in the narrow and aitifioial sensd 
ooDferred on it by the section. 

The learned counsel for the respondeat 
has bean asked by us to state who, ac¬ 
cording to him, was the transferor in 
accordance with S. 5, T. P. Aot, and he 
has suggested that it was the judgment- 
debtor. We find ourselves quite unable 
to accept this contention. This sale was 
not a sale by the judgment-debtor to his 
decree, holder but a sale by the Court in 
execution of a decree and it is impossible 
to bold that the Court was a living person 
or a ’party’ under meaning of S. 5, T. P. 
Aot. We do not see either how could it 
be urged that the decree.holder was a 
transferor. This being so, we are driven 
to the oonolueion that a purohase by an 
auction.purchaser is not a transfer to 
which the Transfer of Property Aot applies* 
As the Transfer of Property Aot does not 
apply to him, the proviso to S, 100 of the 
Aot does not apply to him and oonsequ- 
ently he can get no benefit under it. 

We find therefore that the nankar is a 
charge, that the respondent cannot plead 
that be was a transferee, and even if be 
was, he had constructive notice and as an 
auction.purchaser he takes the property of 
the judgment-debtor subject to the charge 
on that property. We therefore allow the 
appeals, restore the decision of the original 
Court and grant the appellants their costs 
in all the Courts. 

v.b.b./r,e. Appeals allowed. 
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Thakur Jagat Jit Singh —Appellaati 

V. 

Mt, Munnoo Bibi — Respondent. 

First Appeal No. 67 of 1937, Decided on 
23rd December 1937, against order of 
Special Jndge, First Grade, Hardoi, D/- 20tb 
April 1937. 

U. P. Encumbered Eitelei Act (25 of 1934), 
S. 14 (7) — “Money decree ibelJ be pawed in 
recpeci of amount found duo” — Sucb order 
ie decree and not merely order. 

An order of a epeolal Judge under S. 14 (7) that 

a money decree shall be passed In respeot of 

amount found due is a decree and not a meM 

order, Therefore oonrt-fee for an appeal from buoH 

a decision must bs paid as on appeal horn a 

[P 87 0 11 

Radba Krishna — for Appellant* 
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Order, — Thie is an oflBce report) to the 
effect that the oourt.fee paid by the appeU 
lant in this ease is deficient by a sum of 
Hb. 933. The appeal is against a decision 
of a special Judge, First Grade, under the 
U. P. Encumbered Estates Act. The 
operative portion of the lower Court’s 
order is as follows : 

A money deoree eball be passed in favonr ol 
oteditoi No. 1 In leepeot of the amount found due. 

We understand that a Commissioner has 
•been appointed to find out the exact 
amount due by the appellant to the 
opposite party. It is contended by the 
learned counsel for the appellant that 
what he is appealing against is only an 
order and not a decree. He concedes how¬ 
ever that the claim of the opposite party 
against bis client in the present proceed, 
ings is a suit. Having regard to the 
definition of "deoree” contained in the 
I Code of Civil Procedure and to the provi. 
sions of S. 14 (7), U. P. Encumbered 
.Estates Act, we have no doubt whatever 
that the decision appealed against is a 
deoree. 8. 14 (7) provides that if the 
Special Judge finds that any amount is 
due to the claimant be shall pass a simple 
money deoree for such amount, and that 
is what in our opinion the lower Court 
has done. The only thing that remains 
is to fix the amount that may be due to 
the opposite party by the appellant. We 
therefore accept the office report and give 
; three months’ time to the appellant at bis 
eouDsel’s request to make up the deficiency 
in oourt.fee. 

K.S./R.K. Report accepted. 
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j ^ °° appHoatlon to a suit 

wnlob do6e nob relate to any propetty but to a 
debt owing by the applicant to the opposite party. 

[P 68 0 11 

(c) Execution-Stay of-Application for 
itay Of execution proceeding! in Court situ- 

ated in different province by party reiidiog 
outside jurisdiction—Stay is not justified. 

A Coutt ie not jusbifidd in staying proceedings 
In a Court not situated in its provinoe or to issue 
an injuootion against a party residing outside the 
junsdiotion of the Court not to execute his deoree 
in a Court in different provinoe. [P 88 0 1] 

L, S. Misra ““ for Applicants. 

Eadha Krishna —‘ 

for Opposite Party No. 2, 

Order. This is an application asking 
this Court to stay proceedings in execution 
case No. 319 of 1937 pending in the Court 
of the Munsif, Pnrelia Distriob Manbhum, 
Bihar. The facts are that the applicants 
applied to the Collector under S. 4, U. P. 
Encumbered Estates Act and the applioa. 
tion was in due course forwarded to the 
special Judge for disposal. One of the 
creditors of the applicant named in his 
application was the Chota Nagpur Bank, 
ing Association, Purelia, Bihar, which 
held some decrees against the applicants. 
As the said Banking Association (hence, 
forward to be called the opposite party) 
was proceeding in execution against some 
proppty of the applicants situated in the 
province of Bibar, the applicants applied 
to the special Judge, Unao, for the issue 
of an injuDotioD prohibiting the opposite 
party from executing its deoree in the 
Court of the Munsif of Pnrelia. The 
special Judge passed an interim order of 


1.1. R. 1938 Oadh 87 

ZiADL Hasan and Hamilton JJ. 

Lalmohan Trivedi and others — 

Applicants. 

V. 

Ram Chandra Awasthey and another 

Opposite Party. 

Civil Miso. Appln. No. 808 of 1937, in 
MUo. Appeal No. 79 of 1937, Decided on 
lOtb January 1936. 

(•) Civil P. C. (1908), O. 39, R. 7 (al-Order 
•taying lala of property in asecution !• not 
vor iti pratarvatioo. 

An order staying tale of property la exeoutlon 
ofadeoreele not an order for "preservation’* of 
that propetty within the meaning ol 0. 89 
*• ^ W- [P 88 0 li 

(b) Civil P. C. (1908), O. 39, R. 7—R. 7 haa 
appUealion whara aubjaet maltar le debt. 


Stay but on objections raised by the oppo. 
site party he withdrew that order. The 
applicants have filed an appeal against this 
order of the special Judge in this Court 
and by the present application they pray 
that proceedings in the Purelia Court be 
stayed pending deoision of their appeal by 
this Court. 

We have heard the learned counsel for 
the applicants at length bub are not pre. 
pared to grant the prayer contained in 
this application or to issue an injunction, 
as orally requested by the learned oounsel, 
against the opposite party, prohibiting him 
from executing his deoree in the Purelia 
Court. It was conceded by the learned 
counsel that so far as the provisions of the 
IJ. P. Encumbered Estates Act go they do 
not help him. In fact B. 6 of the Act pro. 
vides for stay of prooeedings in Civil and 
Revenue Courts in the United Provinoea 
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only on an order made by the Golleofcor 
under S. 6 and the Preamble of the Act 
also shows that the Aot was passed to 
provide for the relief of enoombered estates 
in the United Provinoes. The learned ooun. 
eel however placed reliance on O. 39, B. 7, 
Civil P. G. and argued that as the provi¬ 
sions of the Code of Civil Procedure have, by 
rules framed under the U. F. Encumbered 
Estates Aot, been made applicable to pro. 
oeedings under the Aot, an order may be 
passed under E. 7 (a), for “preservation” 
of the applicants’ property. We do not 
think that an order staying sale of pro. 
perty in execution of a decree is an order 
for “preservation” of that property. 
Moreover, under O. 39, Rule 7 (a), the 
property sought to be preserved must be 
the subject matter of a suit but the suit 
between the applicants and the opposite 
party in the Court of the special Judge 
does not relate to any property but to a 
debt owing by the applicants to the oppo. 
site party. O, 39, R. 7, Civil P. C., has 
therefore no application to the facts of the 
present case. Apart from the law invoked 
on behalf of the applicants, we do not 
think we will be justibed in staying pro- 
oeedings in a Court not situated in this 
province or to issue an injunction against 
a party residing outside the jurisdiction of 
this Court not to execute his decree in a 
Court in Bihar. The application is there, 
fore dismissed with costs. 

V.B.B./r.k, Application dismissed. 

A. I. B. 1938 Ondh 88 
ZiAUii Hasan J. 

Dildar Khan and anothe? 

Appellants. 

V, 

Emperor, 

Criminal Appeal No. 267 of 1937, De¬ 
cided on 20th January 1938, against 
order of Sees. Judge, Eyzabad, D/- 18th 
August 1937. 

(a) Criminal Trial—Evidence ~ Witneitei 
not independent and not named in firct 
Information report —Their evidence, if cor¬ 
roborated, should be believed. 

If oral evidence of witneasee is oorroborated by 
medical or other reliable evidence, there is no 
reason why It should not be believed even though 
the wltneBseB were not named io the first infor¬ 
mation report or are not totally Independent. 

[P 89 0 3] 

(b) Pena! Code (1860), Sa. 300 end 304— 
Peraon inflicting inciaed wounda with edge 
«f apear on head of deceased can be ehown 


to have knowledge that auch wounda ware 
likely to cauae death. 

It is not only an intention to kill that consti¬ 
tutes an oSence of murder or of culpable homi¬ 
cide. If a person does an aot with the knowledge 
that bis act is likely to cause death or such bodily 
injury as is likely to cause death, be can be guilty 
of culpable homicide or even of murder in that 
case also. Where a person or persons infiiot 
incised wounds with the edge of a spear on the 
bead of the deceased they would be deemed to 
have known that the injuries that they were 
inflioting were likely to cause bis death and henoe 
they cannot escape liability at least under 
8 . 304. [P 89 a 2; P 90 0 Ij. 

R. F. Bahadurji — for Appellants. 

Asab. Govt. Advocate —for the Croton, 

Judgment. — Six persous, namely Na- 
jib Khan, bis father Dildar Khan, Zaiuul. 
lab Khan, bis oouain Sbarif Khan, Moham¬ 
mad Ali Khan and Ram Samujb Chamar, 
all residents of village Masuran, police 
station Dostpnr, District Sultanpur, stood 
tbeir trial before the learned Sessions 
Judge of Sultanpur on charges under 
Ss. 147, 324 and 302/149, I. P. 0. for 
injuries caused to one Asgbar Kban and 
for the death of Shah Mohammad Kban. 
Of these persons, Najib Kban, Zainullab 
Khan, Mohammad Ali Khan and Bam 
Samujb Gbamar were acquitted of all tbe^ 
charges by the learned Sessions Judge^ 
but Dildar Kban and Sbarif Kban were 
convicted under S. 326,1. P.C. for causing 
grievous hurt to Shah Mohammad Khan 
deceased and were acquitted of the other 
charges. They bring this appeal against 
tbeir oonviotion and sentence. It appears 
that one Zahur Khan owned some mahua,. 
jamun, and mango trees in the village. In' 
1931 his widow Mb. Zainab transferred, 
these trees by gift to Shah Mohammad 
deceased. In 1935 however Sharif Khan 
appellant got the very same trees by gift 
from Zahur Khan’s daughter Mt. Basulan. 
There was thus a dispute about the tree» 
between Bbah Mohammad and Sharif 
Khan, On 6bh April 1937, about an hour 
after sunrise, some boys and girls of 
Sharif Khan's family were picking the- 
fruit of the mahua tree when Shah 
Mohammad protested and prevented them 
from picking the fruit. On this there was 
admittedly an altercation between 
Mohammad deceased on one siJfl 
Sharif Khan and Dildar Kban appellants 
on the other. According to the prosecu¬ 
tion ease, all the six accused came up 
armed with lathis, spsara and a 
and attacked Shah Mohammad with fins 

result that he fell down. His brother 
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Asghar oame up and remonstrated and he were oontrary to what was stated before 


was also beaten. The defence story on 
the other band was that when Shah 
Mohammad drove away the boys and 
girls who were pioking the mabua fruit, 
Sharif Khan and Dildar Khan appellants 
remonstrated with him and therenpon 
Shah Mohammad, Asghar and four others 
attacked them. They also used their 
lathis in self-defence. The other accused 
denied their presence at the time of the 
occurrence. 

A report of the oocurrenoe was made at 
the Dostpur thana at 2 P. M. by Asghar 
Khan, brother of the deceased, and in 
this report all the accused were named. 
About the same time another report was 
made at the thana by Sharif Khan, 
appellant, in which the story of the 
defence as mentioned above was given. 
Shah Mohammad was taken to the thana 
by Asghar Khan but he died there at 
about 3>30 P. M. On post mortem exami. 
nation, he was found to have four incised 
wounds, three on the bead and one on 
the upper part of the right buttock. There 
were also found six fractures of the bones 
of the skull and death was due to those 
fractures caused by the injuries to the 
bead. The medical officer was of opinion 
that the external injuries on the bead 
were probably caused by the edge of a 
spear, the spear being used as a lathi. 

Asghar Khan’s injuries were also medi* 
oally examined on 14tb April 1937. and 
he was found to have 10 simple injuries, 
but the nature of the weapon could not be 
stated as the injuries were old and 8Up> 
purated. The learned counsel for the 
appellants has vigorously challenged the 
learned Judge’s finding in holding his 
clients responsible for the injuries of Shah 
Mohammad deceased and has invited my 
attention to the fact that all the prosecu. 
tion witnesses have unanimously stated 
that the present appellants were only 
armed with lathis. He argues that as 
not a single injury that could be caused 
by a lathi was found on the deceased’s 
body, the appellants could not be con. 
victed for the injuries to 8bab Moham. 
mad. There can be no doubt that the 
learned Judge did not deal with this case 
in a very careful manner. He disbelieved 
all the prosecution witoessee because none 
of them was mentioned in the first infor. 
mation report made by Asghar Khan and 
b^use most of them were not indepen. 
daat and made soma stalementa which 


the committing Magistrate or the police. 
None of these factors is always sufficient 
to totally discard the evidence of wit. 
nesses though they are sufficient to raise 
a suspicion against the truthfulness of the 
witnesses and to lead the trying Judge to 
scrutinize the evidence with caution. If 
oral evidence of witnesses is corroborated 
by medical or other reliable evidence, 
there is no reason why it should not be 
believed even though the witnesses were 
not named in the first information report 
or are not totally independent. 

In the present case all the witnesses 
definitely stated that out of the accused, 
Dildar Khan, Sharif Khan and Bam 
Bamujh were armed with lathis, Moham. 
mad Ali Khan and Zainullah Khan with 
spears and Najib Khan with a catapult 
in which dry mad balls were used. The 
medical evidence, as noted above, dis. 
closed that Shah Mohammad died of incised 
wounds caused by the edge of a spear or 
spears. The learned Judge also held, and 
I think rightly, that Shah Mohammad 
was in possession of the trees and that 
the prosecution case that the accused 
were the aggressors was true. Yet, inspite 
of all these oiroumstanoes, be acquitted 
Mohammad Ali and Zainullah who alone 
could have caused the injuries on the 
bead of the deceased. In oonvioting the 
present appellants “for causing gtievone 
hurt with a spear to Shah Mohammad 
deceased", he has quite forgotten what the 
prosecution case was as to the persons 
who were armed with spears. 1 am 
also at a loss to understand how the 
learned Judge oame to the oonolusion that 
an offence under B. 326, I. P. 0., only wa» 
committed in the present case. He says: 

.... I am of opiaioD that In this case there ia 
nothing on the leoord to ebow that the aoonaed 
intended to oanae any mote than gitevoua hart 
and cannot oertalnly have intended to have oaosed 
the death of the deceased. 

The learned Judge ought to have known 
that it is not only an intention to kill 
that coostibutes an offence of murder or 
of culpable homicide. If a person does an 
act with the knowledge that his act is 
likely to cause death or such bodily injury 
as is likely to cause death, he can be 
guilty of culpable homicide or even of 
murder in that case also. In this case 
can it be said that the person or persons 
who inflicted incised wounds with the 
edge of a spear on the head of Shah 
Mo^mmad deoeased oould not have. 
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known that the injuries that they were 
inOioting were likely to oanse his death, 
and if not, oan they escape liability at 
least ander S. 304, 1. F. C. ? 

The result of the peculiar view taken 
by the learned Judge in this ease is that 
the oonviotion of the appellants cannot 
stand. No doubt, both the appellants 
stated before the committing Magistrate 
that they used their lathis in self, 
defence, but though the learned Judge was 
right in holding that the plea of self, 
defence was not open to the appellants, 
they cannot even be convicted under 
S. 323, I. P. C., as they have already been 
acquitted of causing hurt to Asghar Khan 
and as no lathi wound was found on the 
body of the deceased. The appeal is 
therefore allowed and the conviction and 
sentences of the appellants set aside. Let 
a copy of this judgment be sent to the 
Aearned Judge personally. 

d.s./b.k. Appeal allowed* 
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ZiAUL Hasan and Hamilton JJ. 

Pitambar Das—Defendant —Appellant. 

V. 

Durga Bakhsh Singh and others — 

Bespondents. 

Second Appeal No. 228 of 1935, Deoi. 
ded on 11th January 1938, against order 
of Diet. Judge, Bae Bareli, D/. 26th April 
1935. 

Mortgage—Subrogation—Mortgagee taking 
another mortgage in lieu of prior mortgage— 
He ii entitled to use bit prior mortgage ai 
•hield againBt claim for priority by inter¬ 
mediate mortgagee—Principle of lubrogation 
applies. 

Although B. 92, T. P. Act, which deals with 
enbcogation, does not In terms apply to the oaee of 
a prior mortgagee taking a eubeequent mortgage, 
the Courts have ooneistently applied the principle 
of subrogation to suoh oases. [P 90 0 2 ; 

P 91 0 1] 

Where a mortgagee takes another mortgage in 
lien of bis prior mortgage, although the oaae is 
not strictly covered by the provisions of the 
Iranefer of Property Act the mortgagee oan claim 
the benefit of the dootiine of subrogation and oan 
use his earlier mortgage as a shield against any 
claim for priority by an Intermediate mortgagee. 
He should be presumed to have intended what was 
to his benefit and ought to be deemed to have 
Intended to have kept alive his earlier mortgage to 
be used as a shield against the intermediate mort* 
gagee: 15 0 C 211 and AIR 19S3 Oudh 9, Foil. 

tP 91 0 1, 2] 

Hydor Husain and H. H. Zaidi — 

for Appellant, 

Badha Krishna — for Respondent 1, 


A. I. R. 

Jadgment.—This is a defendant’s appeal 
against a decree of the learned District 
Judge of Bae Bareli wbo affirmed a decree 
of the learned Civil Judge of Partabgarh, 
by which the suit of the plaintiff.respon. 
dent Durga Bakhsh Singh for sale on the 
basis of three mortgages was decreed. The 
facts are that Balbbaddar Prasad, father 
of defendant 1, Bhagwat Prasad, owned a 
two annas eight pies share in village Para 
Bhagwat. He executed three mortgages 
in favour of Durga Bakhsh Singh. The 
first (Ex. 5) was made on 2Dd January 
1917, the second (Ex. 2) on 24th June 

1921, and the third (Ex. 4) on 12tb June 

1922, By all these deeds a one anna four 
pies share was mortgaged. In January 
and May 1923, the entire two annas eight 
pies share was mortgaged to Ghanshiam 
Das defendant, who is now represented by 
his son Pitambar Das. On 17th November 

1923, Balbbaddar Prasad made a fourth 
mortgage in favour of Durga Bakhsh Singh. 
This mortgage was usufructuary and 
related to an eight pies share only and 
the consideration for this mortgage was 
made up of the amounts due under the 
three previous mortgages and some money 
obtained in cash. Ghanshiam Das brought 
a suit on his two mortgages of 1923 and 
impleaded Durga Bakhsh Singh in that 
suit. Durga Bakhsh Singh set up his three 
previous mortgages which were admitted 
by Ghanshiam Das but the question of 
priority was left undecided by the Court 
at the request of the parties. Ghauahiam 
Das's suit was decreed and the property 
sold in execution of the decree and was 
purchased by Ghanshiam Das himself. 

The suit which has given rise to this 
appeal was brought by Durga Bakhsh 
Singh on bis first three mortgages and 
Ghanshiam Das pleaded that those mort. 
gages were extinguiebed by tbe later mort¬ 
gage of I7th November 1923. The plain¬ 
tiff Durga Bakhsh Singh on the other 
hand contended that he was entitled to 
sue on those mortgages and to claim prio¬ 
rity as against Ghanshiam Das. Both the 
Courts below have overruled the 
raised by Ghanshiam Das and decreed the 
plaintiff’s suit. Hence this second appeal 
filed by Ghanshiam Das and now con¬ 
tinued by his son Pitambar Das. We have 
heard the learned counsel for the partiM 
and have no doubt whatever that the 
Courts below came to a right ooMlaffl<® 
in tbe case. Although S. 92, T. P* Ac, 
which deals with subrogation, does nos 
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in terms apply to a ease like the pre¬ 
sent, Coorts have oonsistently applied the 
principle of sabrogation to a prior mort- 
igagee who takes a subseqaent mortgage. 
Sir D. F. Mulla in his oommeotary oo the 
Transfer of Property Aot at p. 559, 
Edn. 2 says : 

Under the doctrine of euhrogation, a third 
mortgagee redeeming a first mortgage acquiree the 
rigbte of the first mortgagee aod hae priority over 
the second mortgage only as regards the first 
mortgage bat not as regards the third mortgage. 
Conversely, a first mortgagee making a fresh 
advanoB after a second mortgage, on a renewed 
mortgage, even if that fresh advance is to pay ofi 
the first mortgage, retains priority over the second 
mortgagee as regards the first mortgage but not as 
to the fresh advance in respect of which he Is in 
the position of third mortgagee. 

In 16 O C 211^ it was held fehstt where 
a mortgagor being unable to repay a loan 
an aooount is taken of the money due to 
the mortgagee and a fresh bond is exe- 
•Quted, the priority of the original mortgage 
is not affected although any fresh advance 
made under the subsequent deed will not 
itave any effect as against an intermediate 
enoumbranoer. Similarly in 9 0 W N 
387^ it was held that where a mortgagee 
takes another mortgage in lieu of his prior 
mortgage and the case is not strictly 
covered by the provisions of the Transfer 
of Property Act, the mortgagee oan claim 
the benefit of the doctrine of subrogation 
and he oan use bis earlier mortgage as a 
ijBhield against any olaim for priority of an 
intermediate mortgagee. It was further 
said that the original mortgagee should be 
presumed to have intended what was to 
his benefit and he ought to be deemed to 
have intended to keep alive the earlier 
, mortgage to be used as a shield against 
the intermediate mortgagees. In the pre¬ 
sent ease the fact that Durga Bakbsb 
Singh did not return the first three mort. 

I gage deeds to Balbhaddar Prasad when he 
: executed the fourth mortgage deed of 17tb 
November 1923, but kept them himself, 
is also an iodioation of the fact that he 
‘ intended to keep alive the first three mort. 
gages. The oiroamstanoes relied on by the 
learned ooonsel for the appellant, namely 
that while a one anna four plea share was 
mortgaged by the first three deeds, only 
an eight pies share was mortgaged by the 
fourth deed, that the last mortgage was 
Qsofruotuary while the first three were 
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simple and that no mention was made in 
the last mortgage deed of an intention to 
keep alive the first three mortgages, do 
not in our opinion show that Durga 
Bakbsh Siugh did not intend to keep alive 
those mortgages. On the other hand as 
already pointed out, the fact of his keeping 
those mortgage deeds himself is a strong 
indioation of his intention to keep alive 
those mortgages. 

There is still another oircumstanoa 
whioh goes against the appellant’s conten. 
tion. In his own suit Ghanehiam Das 
admitted the first three mortgages in 
favour of Durga Bakbsh Singh but asked 
the Court not to decide the question of 
priority in that suit. It does not therefore 
lie in bis mouth or in that of his successor 
to question the priority of Durga Bakbsh 
Singh’s first three mortgages. Tbe appeal 
has, in our opinion, no force and is dis* 
missed with costs. 

r.m./b.K. Appeal dismissed. 

A. I. R. 1938 Oudh 91 
Ziaul Hasan J. 

Iqbal Husain — Appellant. 

V. 

Kesho Dayal and Respondents. 

Second Appeal No. 388 of 1935, Decided 
on lltb January 1938. 

(a) Wajib-ul'arz—Wajib-ul-arz intended to 
deicribe tenurei and privileges of grove- 
holders*—It is binding on grove-holder, even 
if it does not contain his signatures. 

Where a wsjib*ul-arz is inteoded to contain a 
list of groves with description of tenures and oon. 
ditloDS under which planting and onttiog groves 
is to be exercised, it is untenable for the grove- 
holders to ooDtend that the wajib-ul-arz is not 
binding on them, simply because their signatures 
are not taken on It. [P 92 0 2] 

(b) Landlord and Tenant — Grove—Sale by 
grove-bolder though prohibited — Sale 
amounts to abandonment — Taluqdar is en« 
titled to possession of grove. 

Where the gcove-bolder, who has no right to 
sell tbe trees under tbe wajib*ul*atz sells them, 
the sale amounts to abandonment. The pur* 
obaser gets nothing by an Invalid purohase and 
the taluqdar is entitled to get possession of grove : 
A.I R 1925 Oudh 319, Bel. on. [P 93 0 1] 

(e) Landlord and Tenant — Grove — Grove 
origioeUy consisting of 31 trees reduced to 5 
scattered trees—Grove held lost its character 
—Trees planted subsequently did not matter. 

Where the grove originally consisting of 81 trees 
was rednced to 6 trees oonefstlog of nlm, banyan, 
mango and goava and standing here and there on 
the land : 

Held that the grove had lost its ohazaoter and 
the trees planted subsequently did dot make any 
diflerenoe. 0 9] 

M. Wasim — for Appellant, 

Jad^ment.—The euib whioh has given 
rise to this Boaond appeal against a deorea 
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of the learned CiTil Judge of Bara Banki, 
who oondrmed a deoree of the learned 
Mnnsif of tbafc plaoe, was brought by the 
plaintiff-appellant, the proprietor of the 
taluqa of Bubailpur, for possession of plot 
No. 958, (corresponding to No. 1124 of the 
seoond settlement and No. 676 of the brat 
settlement), situated in village Safdarganj, 
the area of which is 1 bigha 15 biswas 
which the defendants 1 to 3 and 5 to 7 
held as grove-holders. The share of defen. 
dants 1 to 3 was ll/20ths and that of 
defendants 5 to 7 9/20tb8. By a sale deed 
dated 24th July 1931, defendants 1 to 3 
sold their share of the grove to defendant 
4. The plaintiff, appellant claimed posses, 
sion of the land on two grounds, namely 
(1) as against the vendee of the defendants 
1 to 3 on the ground of the transfer which 
according to his case was unauthorized 
and (2) against all the defendants on the 
ground that the grove had lost its obarac. 
ter as such. The trial Court dismissed the 
plaintiff's suit holding that the wajib-nl. 
arz relied on by the plaintiff was not 
applicable and that the grove had not lost 
its character as a grove. The plaintiff 
appealed against this decision but the 
learned Civil Judge who heard the appeal 
concurred with the findings of the learned 
Munsif and dismissed the appeal. The 
first question in the case is whether or not 
the grove in question is governed by the 
provisions of the wajib-ul.arz relied on by 
the plaintiff. That wajib.uUarz (Bz. 2) is 
the wajib-ul-erz of the Suhailpur taluqa 
but Ex. 3, which is designated as *' Fard 
Jakar wajib-ul-arz mauza Safdarganj" 
shows that the wajib-ul.arz of the Suhail. 
pur taluka governs the village of Safdar. 
ganj also, as is provided in Para. 5 of 
Settlement Circular No. 20 of 1863. Cl. 6 

of this wajib-ul-arz runs as follows : 

All the groves of the village whether belooging 
to the taluqdar or the liyayas have already been 
entered in the hlsea kashi baghat whioh has been 
prepared separately. Those geovea of the rlyayaa 
whioh were cultivated at the time of the aurvey 
have been asBeased with suitable rent by the 
taluqdar and the riyajaa groves have been gifted 
by the taluqdar. Ae regards uncultivated groves 
of the riyayas, the riyayas are anthoiiied to enjoy 
the fruits thereof with the permission of the 
taluqdar. Without the taluqdac's peimlesion, the 
zlyayae are not at liberty to out or sell trees. On 
the other hand the taluqdar often gets trees oat for 
his own need. Without the taluqdar’s permission, 
no new grove oan be planted. If a ralyat who had 
planted a grove leaves the village or dies, the 
taluqdar takes possession of the grove and thei^he 
may If he so ohooses, give It to the raiyats heir. 
The heir oannot get it without the talaqdai’s 
oonaent. 


Ife is this clause of the wajib-ul.arz that 
the plaintiff relies on. The defendants on 
the other hand rely on Ex. D.l, the fard 
hissa kashi baghat, referred to in the wajib. 
ul-arz. This document contains entries 
relating to eighteen groves of village Baf. 
darganj. As against four of these groves 
there is an entry in Col. 7 that the grove, 
holder has no power to out trees without 
the lambardar's permission. As there is-no 
such entry relating to the grove in ques¬ 
tion, it is argued that tbe holders of the 
grove in suit have an absolute right to out 
or sell the trees and as this document pur., 
ports to have been signed not only by tbe 
taluqdar's agent bat also by tbe grove 
holders, while tbe wajib-ul.arz is not signed 
by the grove holders, it is contended that 
the terms of the wajib.ul.arz do sot apply 
to tbe grove in suit. I oannot accept this 
argument. Settlement Circular No. 20 of 
1863 lays down what a wajib.ul.arz was 
intended to record and para. 3 (vi) of tbe 
Circular relating to grove says : 

Under this beading a liet of the groves existing 
at the time shonld be given, and their tennres 
fully desorlbed and under what conditions the 
privilege of planting and cutting groves is to be 
exercised in lutuie. 

In the face of this provision it is unten. 
able to contend that tbe terms of the 
wajib.ul.arz are not binding on the grove* 
holders simply because their signatures 
were not taken to the wajib.ul-arz. The 
learned counsel for the respondents relies 
on Settlement Circular No. 63 of 1863 and' 
argues that as this Circular relates parti¬ 
cularly to groves, tbe fard hissa kashi 
baghat whioh also deals exclusively with 
groves, should be accepted in preference to 
the wajib.ul-arz. This argument too does 
not appeal to me. In the first place Olr- 
oular No. 63 of 1863 does not even mention 
the document designated as fard hiaaa- 
kashi baghat and in the second place 
para. 3 (iii) of this Circular referring to a- 

grove.holder itself says : 

HlB right or property In the trees be 
talned according to the local onetom, whatever ina* 
may be found to be, . i u «f 

and there is absolutely nothing to snow 
that the fard hissa kashi baghat was 
intended to be a record of the local cus in 
referred to. On the other hand 
be disputed that it is the 
which records such customs, 
there is no inconsistency between 
wajib.nl.arz and the fard hissa kasm 
baghat so that it may be necessary 
accept one in preference to the otner. 
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is diffioalt to-8ay how it was tbat> in the 
fard hUsa ^ashi baghat the provision 
against the grove.holder cutting trees was 
entered in respect of only four of the 
groves and not in respect of others; but in 
any case the mere absence of such an 
entry relating to the grove in question 
does not by any logic lead to the oonolu. 
sion that no such restrictions exist with 
regard to this grove, when manifestly the 
grove in suit is, like the rest of the groves 
in the village, governed by para. 6 of the 
wajib.ul.arz. The learned counsel for the 
respondents also relied on Ex. D.2 which 
is the report of the Naib Sadar Munsarim 
relating to the groves situated in 8afdar. 
ganj and Ex. D.3 which is an order pre. 
sumably of the Settlement Officer dated 
19th April 1866, accepting the Naib Sadar 
Munsarim's report. After saying that 
there are eleven groves of riyayas in this 
village the report says: 

A decree of the property In grovea be paeaed In 
reepeok of eleven grovea, ezoludlng the land, in 
favonr of the riyayae in poeeesBioD acoordlng to 
Oola. 6 and 6 of the fard hiaea kaehi and here It 
may he pointed out that the enkrlea about the 
want of the grove-holdere’ power to out treea ate 
In Ool. 7 of the fard blaaa kaehi baghat and not 
in either Cola. 6 or 6, and thia fact to my mind 
etill further reduces the value of those entrlee 
with regard to aome of the grovea and of the 
absence of them with regard to the others. I am 
therefore of opinion that it cannot be held for a 
moment on the strength of £z. D-1 that the 
ietme of the vrajib-ul.arz do not apply to the 
grove In suit. 

Exhibib 16 is a copy of the judgment of 
the learned Judicial Commissioner of Oudh 
in a case relating to a gfove situated in 
another village of the same taluqa and on 
the basis of wajib.ul.arz of the taluqa, 
quoted in the judgment it was held that 
the only right which the grove-holders 
have, is to enjoy the fruits and that every 
other luoident of property in the trees 
belong to the taluqdar, I therefore hold 
that defendants 1 to 3 had no right to sell 
the trees to defendant 4 and as the sale 
amounted to abandonment, vide 28 O 0 
183^ and aa the purchaser got nothing by 
an Invalid purchase, the plaintiff.appellant 
is entitled to get possession of the 11/20 the 
share of the grove that belonged to 
defendants 1 to 3« On the question whe¬ 
ther or not the grove in question lost its 
character as snob, I fail to understand 
4iow the learned Judges of the Oonrts 


1. llahahlc Praaad t« Uman Bhankar, <1920) 19 
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below oame to a contrary conolusion. 
Exs. 4 and 6 show that while at the time 
of the first settiement the grove consisted 
of thirty one trees, Exts. 5 and 7 show 
that in 1300 E and 1331 F the number 
of trees in this grove was 16 and 4 res¬ 
pectively. The Commissioner appointed 
by the trial Court has reported and shown 
in the map prepared by him that there 
are only five old trees in the grove out of 
which two arc nim trees, one is a banyan 
tree the other two being mango and jamun 
treea. Moreover, while one of the nim 
trees is on the eastern end of the grove, 
the other nim tree and the banyan tree 
are in the middle of the plot. In view of 
the nature, number and situation of the 
old trees it seems to me impoBsible to hold 
that the grove did not lose its character 
aa snob in 1331 F, and the trees planted 
subsequently cannot help the defendants 
as once the plot ceased to be a grove it' 
reverted to the taluqdar. 

It was also argued on behalf of the res. 
pendents that as the plot in suit contains 
some groves, a chabutra and a sort of a 
place for worship, it was waqf as conten. 
ded by the defendants in their written 
statement and that the plaintiff should 
not in any case be awarded possession of 
the plot. It appears from the proceedings 
in the trial Court however that on the 
plaintiff’s counsel stating that the plaintiff 
did not seek in the suit to destroy any 
right which the defendants or the public 
might have in the land in suit, the defen. 
dants withdrew their plea of waqf and so 
no decision was given on thia point. The 
defendants therefore cannot be allowed 
now to again raise the plea of waqf. The 
learned counsel for the respondents relied 
on some documents sbowing transfer of 
their rights by some grove.holders but in 
the first place we do not know the oironm. 
Btanoes in which those transfers were 
made (they might have been made with 
the permission of the taluqdar) and in the 
second, as no general custom of grove- 
holders being absolutely entitled to trans- 
fer their groves has been set np, the 
instances of other groves cannot help the 
respondents. The appeal is therefore 
allowed and the decrees of the lower Courts 
set aside. The plaintiff.appellant will get 
a decree as prayed with costs in all the 
Oonits. 


Appeal ailowed* 
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ZiAUL Hasan and Hamilton JJ. 

Ahmad Hasan Khan and others 
Plaintiffs — Appellants. 

V. 

Pam Singh and others — Defendants — 

Bespondents. 

Second Appeal No. 293 of 1935, Deci¬ 
ded on 11th January 1938. 

Hindu Law-'-Widow — Relinquiabment of 
claim to property in poasesrion of widow, by 
only some reveraioners ia void under S. 6, 
T« P. Act ~ Reveraioners are not eatopped 
from claiming property on her death by 
challenging alienation made by her, 
Belinquiebment of claim to property in poBeeo- 
Bion of a Hindu widow, by only eome of the 


reTereioners made during her lifetime is void’ 
under 6, 6. T. F. Aot, and is not binding on any 
of the reversioners, so as to estop them from 
claiming the property on the death of the widow 
by cballenging alienations made by her as being, 
without necessity: AIR 1923 P C 189, Rel. on; 
AIR 1927 p C 227 and AIR 1918 P C 196, 
Disting. [P 95 0 1, 2J 

Ali Zabeer and M. Wasim — 

for Appellants, 

Badba Krishna and JagdUh Chandra— 

for Respondents Nos. 1 to 3, 

Judgment. — One Chet Singh, whose 
pedigree ia given below, died possessed of 
a two annas eight pies share in village 
Muradnagar and was succeeded by hie- 
widow Mt. Man Kuar. 


GULaB 8INGH. 
I 


Pohkat Singh. 

1 




Gopal^Singb 

1 

1 1 

1 

1 

1 

1 

Obet Singh. Hazaci Slngb. Ranjlt 

Bbola 

Harl 

Narpat 

Ebnshal 

= Mt. Man 

Euar. 

Singh 

alias 

Munno Singh 

Ehanjan Singh. 

Singh 

Raghnblf Singh 
(Plaintia 1.) 

Blngh. 

Singh. 

Singh 

Umrao Slngb’ 
(Plaintiff a.) 


On 5bh August 1892, Man Kuar mort. 
gaged by conditional sale a one anna four 
pies share to Baghubar Singh (Ex. K-2) 
and on Ist March 1897, she sold the 
remaining one anna four pies share to one 
Zalim Khan (Ex. E-l). This sale was 
pre-empted by one Tahawwar Khan in 
whose favour a decree was passed on 28bh 
June 1898. On 28tb August 1900, Man 
Kuar sold the one anna four pies share 
mortgaged to Baghubar Singh to Tahawwar 
Khan for a sum of Hs. 1200 and out of 
the sale consideration, she left a sum of 
£b. 1100 for expenses of redemption of the 
property. On the same date. Bbola Singh 
and Khusbal Singh reversioners of Chet 
Singh, executed a deed of relinquishment 
(Ex. E.8) in respect of the entire two 
annas eight pies share left by Chet Singh 
in favour of Tahawwar Khan. Subsegu-. 
ently Man Kuar got the mortgage made 
in favour of Baghubar Singh (K.2) and 
the sale of 28th August 1900 made in 
favour of Tahawwar Khan set aside by 
suit and the one anna four pies share that 
aha thus recovered was mortgaged by 
her to Zalim Khan. It will thus be seen 
that finally while a one anna four pies 
share came into the possession of Tahaw¬ 
war Khan by the pre-emption suit, the 
remaining one anna four pies share was 


under mortgage to Zalim Khan. Dafeu^ 
dants 1 to 8 are the representatives-in- 
intereet of Tahawwar Khan and defen¬ 
dants 10 to 12 are the snocessors of Zalim 
Khan. Mt. Man Knar died on 22Dd 
February 1932. 

The suit from which this appeal arises 
was brought on 14tb July 1933 by Baghu- 
bar Singh and Umrao Singh along with 
Cbhote Singh,’ to whom the other two 
plaintiffs had sold one half of their in¬ 
terest, for possession of the entire two 
annas eight pies share and for Bs. 30G 
mesne profits, on the allegation that tho 
aforesaid transfers were without legal 
necessity and that the plaintiffs were not 
bound by them. Various pleas were raised^ 
by the defendants to the suit but the only 
plea which has survived was Ih^t the 
plaintiffs were estopped from claiming the 
property by reason of the relinquishment 
(Ex, B-8) executed by Bbola Singh and 
Khusbal Singh, fathers of Baghubar Singh 
and Umrao Singh, plaintiffs respectively, 
at least so far as the share purchased by 
Tahawwar Khan was concerned, 
plea was overruled by the trial Court, the 
learned Munsif of Sitapur, who gave the 
plaintiffs a decree conditional on 
of Bs. 200 to defendants 1 to 8 and Es. 30^ 
to defendants 10 to 12. The plamtiH» 



1938 


Manni LAii V. Empebor {Ziaul Hasan J,) Oudh 93 


appealed to the learned Distriot Judge but 
he affirmed tbe decree of the trial Court. 

We are of opinion that the Courts below 
were right in holding that the deed of 
relinquishment (Ex. E.8) did not estop the 
plaintiffs from claiming the property. In 
the first place, there was absolutely no 
consideration for tbe relinquishment. In 
tbe second, it is not denied that Banjit 
Singh was one of tbe reversioners of Chet 
Singh along with Bhola Singh and Khnshal 
Singh bub be was no party to the relin. 
quishment. His interest devolved on bis 
son Kbanjan Singh who executed a deed of 
gift in favour of plaintiffs, 1 and 2. In the 
third place on the principle of 8. 6, T. P. 
Act, Bhola Singh and Kbusbal Singh were 
not competent to make the relinquishment 
in question, In 50 I A 239^ it was held by 
their Lordships of the Judicial Committee 
that a contract by a Hindu to sell immov. 
able property to which be is tbe then 
nearest reversionary heir, expectant upon 
the death of a widow in possession, and to 
transfer it upon possession accruing to 
him, is void and it was remarked that 
B. 6 (a), T. F. Act, would be futile if a 
contract ^of the above character was 
enforceable. 

The learned counsel for tbe appellants 
relies on 64 I A 396^ but the facts of 
that case were entirely different. There 
the widow bad alienated the property by 
three different deeds simultaneously exe- 
anted and registered. By tbe first deed 
she gave some property to her brother, by 
tbe second she sold half of another property 
to the reversionary heir and by tbe third 
she sold the other half of that property to 
her 8on.in.law. The signature of each of 
the deeds was attested by tbe other two 
alienees. On a suit brought by the son 
and grandsons of tbe reversionary heir 
after his death, it was held that the three 
deeds were to be regarded as forming one 
transaction entered into by all the persons 
interested in tbe properties and that tbe 
reversionary heir and consequently the 
plaintiffs were precluded from disputing 
the two alienations sought to be set aside. 
It is thus clear that there is no parallel 
between' tbe present case and the case of 
64 I A 896.’ The learned counsel for the 

1. Ananda Mohan Boy v. Oonr Mohan Mnlllok* 
(1938) 10 A 1 B P 0 189=74 1 0 499=60 1 A 
389=60 Oal 939 (P C). 

8. Bamgooda Annagooda v. Bbaniabeb, (1997) 
14 A I B P 0 337 s 1061 0 708=64 I A 896 
s 68 Bom 1 (P 0). 


appellants also relied on 46 I A 72^ but the 
principle laid down in that case also is 
quite inapplicable to tbe case before ns. 
At p. 86 tbeir Lordships say : 

An alienation by a widow ie not a void oontraot. 

It is only voidable.Now, in all cases 

of voidable oontraota there ia a general eqaitable 
doctrine oommon to all ayatems, that he who ha» 
the tight to complain must do so when the right 
of action Is properly open to him and he knowe 
the faota. If therefore a revetaioner, after he 
became entitled to reduce the estate to poaseaalon 
and knew of tbe alienation, did aomethiog which 
showed that he treated the alienation aa good, he 
would lose hla right of oomplaint. 

In the present case the alleged relln.i 
quishment was made not when Bbola 
Singh and Kbusbal Singh became entitled 
to the property but in the lifetime of the 
widow Man Knar. This case therefore 
also does not help the appellants. The 
result-is that we dismiss this appeal and 
confirm the decree of tbe Court below. 

R.m /r.K. _ Appeal dismissed. 

3. Bangasami Qounden v. Naohiappa Gounden, 
(1918) 6 A I R P 0 196=60 I 0 498=46 I A 
73=43 Mad 633 (P G). 

A. I. B. 1938 Oudh 9S 
Ziaul Hasan J. 

Manni Lai and others 
Accused — Applicants. 

V. 

Hmperor, 

Criminal Revn. No. 112 of 1937, Deci¬ 
ded on 20tb January 1938. 

(a) Criminal P. C. (1898), S. 106—Coovic- 
tion under Sa. 149 and 325, Penal Code— 
Order under S. 106 not valid — Conviction 
under Se. 323 and 147, Penal Cede — Order 
under S. 106 ia valid. 

Even though an order under 8. 106, Qtiminal 
P. 0., could Dot have been passed owing to tho 
accused's oonviotlon under B, 335 read with 
8. 149, Penal Oode, yet such an order oould pro¬ 
perly be made If their oonviotlon is under Ss. 147 
and 838, which both Involve breach of peace. 

[P 96 0 3] 

(b) Penal Cede (1860), Sa. 323, 325, 147— 
S. 147 makea aubatantive offenca—Charge 
under three sectiona simullaneouily ia pos< 
•ibie. 

An offence under 8. 147 has been made a sab- 
stantive offence by the Indian Penal Oode. Thera 
is no illegality in an aoonsed being charged under 
that aeotlon in addition to charges onder Ss. 839 
and 836. [P 96 0 3] 

Dr. J. N. Misra — /or Applicants. 

Asst. Government Advocate — 

/or the Crown, 

Order. ~ This is an application in revi¬ 
sion against an order of tbe learned 
Beesions Judge of Lucknow dismissing tbe 
appeal of the present eight applicants 
against their oonviotions and sentences 
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under Ss. 147/323 and 325.1. P. C. All fche 
eight applioanta were oharged by the 
learned Magistrate who tried them under 
S. 147/323 and S. 325 read with S. 149. 
Manni Lai, applicant, was sentenced to pay 
a fine of Rs. 25 under each of the Ss. 147 
and 323 and to imprisonment till the 
rising of the Court and Rs. 50 fine under 
8 325. The rest of the accused were also 
fiiied Rs. 25 under each of the Ss. 147 and 
323 and sentenced to imprisonment till 
the rising of the Court under S. 325,1. P. C. 
\U of them were also bound over under 
S. 106, Criminal P. C., and required to 
execute personal bonds for Rs. 200 with 
one surety in like amount to keep the 
peace for one year. The learned counsel for 
the applicants has reiterated the argument 
put up before the learned Sessions Judge 
that the prosecution have failed to pro¬ 
duce some witnesses mentioned in tbe first 
information report, but I am not prepared 
to entertain this plea in revision especially 
•when it was put forward before the learned 
Judge in appeal and was rightly rejected by 

* The next point urged is that the appli¬ 
cants having been convicted by virtue of 
S 149, I. P- C-» order for security under 
S. 106’, Criminal P. C.. against them was 
bad For this contention reliance is placed 
on the case in 11 O W N 992' in which 
it was held that where a person is made 
constructively liable fot an offence by 
calling in the aid of the provisions of 
S. 149, I. P‘ 0-1 it 19 not proper to take 
action against him under S. 106, Criminal 
P. 0. The learned Assistant Government 
Advocate on the other hand argues that 
the judgment of the learned trying Magis¬ 
trate shows that tbe accused were not 
convicted under S. 149, I. P- 0. and in 
support of this argument he relies on the 
operative portion of the judgment. No 
doubt S. 149 is not mentioned by the 
learned Magistrate in the operative por. 
tion of his judgment but in the course of 
his judgment he has clearly saidj 

The ptinolple of law Is that when more than 
five men join together with the common object of 
asaanUing some person as the aoouaed had joined 
In this oaae, then they are all membete of an 
unlaw fnl aaaembly and each of themls responalWe 
fot the injuries caused by their members in the 
same way as If they had been caused by them¬ 
selves. 

I have already noted that the charge 


1. Baun Pande v. Emperor, (1934) 31 AIR 
Oudh 379=1984 Or 0 776=160 I 0 946—86 
Gt L J 1169=11 OWN 999. 


under S. 325, I. P. C. against all the 
accused was coupled with S. 149. In 
these oiroomstanoes it is impossible to hold 
that the aooused were oonvioted without 
reference to 8. 149, I. P. C., but though 
the accused were convicted under S. 325, 
I. P. C. read with S. 149, nevertheless I 
am of opinion that the order under B. 106, 
Criminal P. G. in the present case, was 
not bad. That section as amended by 
Act 18 of 1923 no doubt excludes S. 149 
as well as some other sections of Gh. 8, 
I. P. C , from its operation, but it not only 
does not exclude 8. 147 but is appUcabls 
to "other offences involving a breach of 
the peace”. The accused were in the pre¬ 
sent ease also oonvioted under Ss. 147 and 
323, I. P. C. both of which involve a 
a breach of tbe peace. Therefore even 
though an order under S. 106, Criminal 
P. C. could not have been passed owing 
to the applicants’ oonviotion under S. 325 
read with S. 149, I. P. C, yet such an 
order could properly be made owing to 
their conviction under Ss. 147 and 323. 
In the ease relied on by tbe learned coun¬ 
sel for the applicants, originally there was 
a oonviotion under 8. 147 but it was set 
aside by tbe learned Sessions Judge so 
that the only oonviotion of the accused 
in that case remained under S. 325 read 
with 8. 149, I. P, C. and it was held that 
thdy oould nob bo bound ov 0 f under Si 106| 
Criminal P. C. 

It was contended by the learned counsel 
for the applioants that in view of the 
applicants’ conviction under Ss. 323 and 
326, it was not necessary to charge or 
oonviot them under S. 147. There is 
however no question of that charge or 
oonviotion being necessary or not. 
point is that an offence under S. 14 1 , 
I. P. C. has been made a substantive 
offence by the Penal Coda and there is 
no illegality in the accused being ohargea 
under that saobion in addition to ohargM 

under 8a. 323 and 325,1. P. 0. 
was prayed that the sentences of tw 
applicants might be reduced, but I do ^ 
think that the sentences passed by toe 
learned Magistrate are at all severe. 

fact the sentence of a 

ment is the least that could be 

under S. 325, I. P. 0. The application is 

dismissed. , 

B.D./R.K. Applioation Simtssed. 
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Ziaul Hasan J. 

Wajid Ali — Plaintiff — Appellant. 

V. 

^Ganga Din — Defendant — 

Bespondent. 

Second Appeal No. 307 of 1936, Decided 
on 3rd February 1938, against order of 
Civil Judge, Malibabad, Lucknow, D/. 3l8t 
July 1936. 

Family arrangement—One party admittedly 
sole owner of properly — There can be no 
family settlement about it between him and 
other parties — Relinquishment of property 
by such parly in favour of others — Relin* 
quishment amounts to transfer by gift and 
must be registered. 

The eseence of a family arrangemeDt is a 
mutual reoogDitioQ of a pie*exiBtlDg light of the 
parties to the eettlemeat. IP 98 C 1] 

Where oue party Is admittedly the sole owner 
of property, there can be no family settlement 
about It between him and other parties. If he 
relinqulehea his rights in such property to other 
parties the arrangement amounts to tranefer by 
.gift and must be registered according to B. 123, 
T. P. Act. [P 97 0 2; P 98 0 11 

Naziruddin — for Appellant. 

S. Muhammad Husain ~ 

for RespondenU 
Judgment—This is a plaintiff's appeal 
against a decree of the learned Civil Judge 
of Malibabad dismissing bis appeal against 
a decree of the learned Munsif of Haveli, 
Lucknow, by which his suit for sale on two 
mortgages was diemissed in respect to a 
portion of the mortgaged property. The 
plaintiff.appellant brought bis suit on foot 
of two simple mortgages executed in bis 
■favour by one Bam Charan on 16th August 
and 23rd September 1932. The suit was 
brought against the two sons of Bam 
Obaran, namely Ganga Din, the present 
respondent, and 8ita Bam who appears to 
have been subsequently discharged as 
Qanga Din purchased his share from him. 
The main defence in the suit was that Bam 
Obaran bad no authority to mortgage the 
property in suit as by a family settlement 
arrived at between him and bis sons, 
Ganga Din and BUa Bam, he bad relin. 
quished his rights in the family property 
which was divided half and half between 
Ganga Din and Sita Bam. The learned 
trial Court held that the alleged family 
aettlement had not been proved in respect 
of the property in salt other than plot 
No« 1076. It therefore gave the plaintiff. 
•ppelUot a decree against that property 
tnit dismissed the salt in reepect of plot 
1088 0/18 * U 
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No. 1076. This decree wag confirmed on 
appeal by the learned Civil Judge against 
whose decree the present appeal has been 
filed. The admitted pedigree of Earn 
Gbaran’s family is as follows ; 

MAKA 


Bishun^Mt. Gobiuda Hazatl 

I 

Ram Obaran 

NaDku=Mt. Obasitl | 


Ganga Din, Defen- Blta Ram 
dant-Reepondent 

So far as the plot in question is oonoern. 
ed, the admitted facta are as follows: The 
plot in suit originally belonged to Nanku, 
On 26th June 1900, Nanku made a gift of 
this plot and of another plot to bis mother 
Mt. Gobinda for her life in lieu of her 
maintenance. It was specifically pro. 
vided in the deed that after Mb. Gobinda's 
death the property would revert to Nanku. 
Nanku died in the life-time of Gobinda 
and his widow Mt. Ghasiti also died in 
Gobinda’s life-time. On 12bh March 1919, 
Gobinda executed a deed of gift in respect 
of the plot in suit in favour of Ram 
Cbaran’a son Sita Bam but no mutation 
of names was effected in pursuance of this 
deed in Gobinda’s life-time. In 1927 
Gobinda died and it is not denied that on 
her death the person entitled to the pro. 
perty gifted to her by Nanku was Ram 
Charan but it appears that on 17th August 
1927, the Revenue Court ordered mutation 
of names in respect of the plot in question 
in favour of Ganga Din and Sita Bam. It 
may also be mentioned that on 28tb 
March 1928, Bam Charan purported bo 
sell the plot in question to one Sita Bam 
Bakkal in order to raise money for finano. 
ing a suit which be contemplated to bring 
against his son Sita Bam to claim the 
family property, but this deed of sale does 
not appear to have been given effect to 
and no suit was filed by Bam Charan or 
bis vendee. 

It is on the basis of the plot in salt 
being recorded in the revenue papers in 
the names of Ganga Din and Sita Bam 
that it is alleged that Bam Obaran entered 
into a family eettlement with bis sons 
and gave up his rights in the plot in their 
favour and this plea has been accepted by 
both the lower Courts. The learned conn, 
eel for the appellant however argues that 
Bam Obaran being admittedly the owner 
of the plot, there conld be no family 
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settlement about It between him and his 
BODS and that if he wanted to transfer the 
plot to his eons, it ought to have been 
done by a deed of gift duly ezeouted and 
registered under S. 123, T. F. Aot. I am 
of opinion that tbe contention of the 
learned counsel for tbe appellant is sound. 
It appears to me that the essence of a 
family settlement is a mutual recognition 
of a pre-existing right of tbe parties to 
the settlement but in tbe present case 
Sita Bam and Ganga Din had admittedly 
not the shadow of a right to the plot in 
question as against Bam Charan. In 61 
All 79^ their Lordships of the Allahabad 
High Court after referring to tbe decisions 
of their Lordships of the Judicial Com. 
mittee in 1 I A 157^ and 33 All 356® and 
others said : 

These pronouncemeDts of tbetr Lordships of the 
Privy Coancil are suffioleotly clear to pot It 
beyond doubt that in the osual type of family 
arraDgement in whloh there is no question of any 
property, tbe admitted title to whioh rests In one 
of tbe parties, beiog transferred to one of the 
other parties, there Is no transfer of ownership 
Buoh as is necessary to bring tbe transaction 
within the definition of ‘exchange' in B. 118, 
T. P. Aot. 

Ib will be observed that in this passage 
the learned Judges specifically exclude 
from the definition of a family arrange, 
ment a transaction by which some pro. 
party tbe admitted title to which rests in 
one of tbe parties is transferred to one of 
tbe other parties and at p. 83 also they 
say : 

Where any property, In regard to which there 
was no doubt as between the parties that its 
ownership rested in one of tbe parties, is brought 
within tbe scope of the family arrangement and 
is allotted to one of tbe other parties, it may be 
that qua that property there would be a transfer 
of ownership. 

This remark fully applies to the present 
case in which title to the plot in question 
admittedly rested with Bam Charan alone 
who by bis entering into tbe alleged 
family arrangement cannot but be said to 
have transferred it to his sons Ganga Din 
and Sita Bam. The learned counsel for 
the respondent relies on S. 9, T. P. Aot, 
whioh provides that a transfer of property 
may be made witho ut writing in every 

1. Bam Gopal v. Tnlsbl Bam, (1936) 16 A I B 
AH 641=116 I 0 861=61 All 79=36 ALJ 
962 (F B), 

3. Bani Mewa Euwar v. Ban! Hulas Enwar, 
(1874) 1 I A 167=18 Beng L R 312=3 Bar 
864 (F 0). 

8. Ebnnnl v. Eunwar Qobind Etlsfana Narain, 
(1911) 83 AH 366=10 I 0 477=8 ALJ 
662 (P 0), 


case in whioh a writing is not expressly 
required by law ; but S. 123 of the Act 
provides that a gift of immovable pro. 
perty to be valid must be effected by a- 
registered and duly signed and attested 
instrument only. Admittedly there was no 
snob instrument in tbe present case. Tbe 
title to the plot in snit therefore did nob 
pass from Bam Charan to Bita Bam or 
Ganga Din and Bam Cbaran's mortgage of 
it must be given efiteot to against Sita Bam 
and Ganga Din. The appeal is allowed 
with costs and tbe decree of the trial 
Court modified so as to decree the plain, 
tiff's suit in respect of plot No. 1076 also. 

D.S./b.e. Appeal allowed. 

A. I. R. 1938 Oudh 98 
ZiAUL Hasan J. 

Bishwa Nath Saran Singh—Plaintiff 

— Appellant. 

y. 

Sri Narain Singh and another — 

Defendants — Bespondents. 

Second Bent Appeal No. 55 of 1936, 
Decided on 3rd February 1938, against 
order of Diet. Judge, Bae Bareli, D/. 30bh 
July 1936. 

Oudh Rent Act (22 of 1886), S. 127 — Sui» 
for arrears of rent and for ejectment of 
persons in possession — Persons in possession 
failing to prove to be heirs of deceased 
occupancy tenant — Legal heir found to be 
some one else—Suit is maintainable. 

In a suit under 8. 137 by zamindar for arteata 
of rent and for ejectment of persons in poseesBion, 
tbe pereons in possession failed to prove that they 
were heirs of the deceased occupancy tenant. The 
legal heir of the deceased occupancy tenant was 
found to be some one else : 

Held that the salt was maintainable and the- 
question whether or not the legal heir of the 
deceased occupancy tenant had actually entrender* 
ed the holding in favour of the zamlndar was 
immaterial. [P 99 0 

S. N, Boy — for Appellant. 

P. N. Chaudhry— for Respondent No. J. 

Judgment.— This is a plaintiff's appeal 
against a decision of the learned Distriob 
Judge of Bae Bareli by wbiob he reversed 
the decree of a learned Assistant Collector 
of the first class passed in favour of be® 
plaintiff-appellant in a suit under 8. 
Oudh Bent Aot. Tbe plaintiff appellant is 
admittedly the zamindar of the land 
dispute. He sued for arrears of rent ano 
for ejectment of the defendants-respon- 
dents, treating them ae trespassers, under 

S. 127, Oudh Bent Aot. Both the defen- 
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dants olalmed to be heirs of Bam Adhin 
Siogh in whose ooeapanoy tenanoy the 
land admittedly formerly was and who 
died in the year 1933. The learned trial 
Court held that the respondents were nob 
the heirs of Bam Adhin Singh and deoreed 
the plaintiff’s suit. In appeal the learned 
Distriot Judge reversed his deoree and 
dismissed the suit. It seems to me vary 
strange that though the learned Judge 
disbelieved the evidenoe produced by the 
defendants to prove their relationship with 
Bam Adhin Singh and thus oonffrmed the 
finding of the trial Court that the defen. 
dants had failed to prove that they were 
the heirs of Bam Adhin Singh, he has yet 
thought fit to dismiss the plaintiffs suit. 
It is nob disputed that the plaintiff’s wit. 
ness Bhawani Bhik Singh is heir of Bam 
Adhin Singh under the law and whether 
or not Bhawani Bhik Singh has aotually 
surrendered the holding in favour of the 
plaintiff is wholly immaterial in this ease. 
Bhawani Bhik Singh having been found to 
be the legal heir of Bam Adhin Singh, the 
defendants respondents bad absolutely no 
title to possession of the land in suit and 
a suit under 8. 127, Oudh Bent Act, could 
very properly be brought against them by 
the landlord and the learned trial Court 
'was, in my opinion, perfectly right in 
decreeing the plaintiff's suit. 

The learned counsel for the respondents 
has not been able to refer to any provision 
of the Oudh Rent Act under which they 
could claim possession of the land in suit 
and I, cannot for a moment, accept the 
argument that the plaintiff has no cause 
of action against them or that the fact of 
their being related to the deceased occn. 
panoy tenant gives them any right in the 
land in suit when the legal heir is in exist- 
enoe. The appeal is, therefore, deoreed 
with costs, the deoree of the lower Appel, 
late Court set aside and that of the trial 
Court restored. 

D.S./r.k, Appeal deoreed. 


A. I. R. 1988 Oudh 99 

Thomas 0. J. 

Bhagwandin — Complainant — 

Applicant. 

V. 

Jagdat and others — Opposite Party. 

Orimlnal Bef. No. 30 of 1937, Decided 
on 8rd February 1938, made by Sessions 
Judge, Gk)nda. 


Criminal P. C. (1898), S. 250-Order for 

compeniation patted without recording rea. 
toot for patting it it illegal. 

An order for oompeueatloo passed without 
recording reaeona for passing it, Is illegal owing to 
non.oompliaDoe with the provislone of B. 250. The 
recording of reasons is a oondiUon precedent to 
the proper exercise of the power under the section. 
The object of the Legislature in requiring Magis* 
trates to record their reasons In such aoaseistbat 
the power given under the section should not be 
need carelessly or indiscriminately and in order 
to enable a Oourt of Appeal or revision to judge 
the sufficiency of the grounds on which the order 
is based. Merely to say that the case is false or 
that the explanation is nob satisfactory is not 
enough. Cp 99 0 2; P ICO 0 1] 

Order. — This is a criminal reference 
by the learned Sessions Judge of Gonda, 
recommending that the order of awarding 
compensation bo the opposite parties be set 
aside. Bbagwandin, applicant, filed acorn, 
plaint against the opposite parties under 
Ss. 323,342, 42G and 506,1. P. G. which was 
eventually dismissed by the Sub-Divisional 
Magistrate (Mr. H. A. Ansari) of Gonda 
on 14th May 1937. The learned Magis. 
trate on the same date ordered the com. 
plainant to pay Be. 35 as compensation to 
the opposite parties as in his opinion the 
case was false and frivolous. I have 
perused the explanation of the learned 
Magistrate in which he admits his mis. 
take. He writes as follows : 

I oonfese that I committed an error in inter* 
prettng the law and omitted to notice that the 
amended S. 250, Criminal P. 0., required separate 
proceedings being taken for ooneideciug whether 
the complaint besides not being proved was also 
frivolous and vexatious and that the order should 
not have been passed without the explanation 
bemg considered separately. 1 can only add that 
I shall be more oarefui in future. 

After the above explanation I do not 
wish to say very much in my order. The 
order of the Magistrate is clearly illegal. 
It appears from his judgment that the 
learned Magistrate had already made up 
bis mind to award oompensation before be 
called npon the applicant to show cause. 
The recording of reasons is essential and 
an omission to do so vitiates the whole 
proceeding. It is the duty of the Magis. 
trate ordering oompensation to be paid to 
the accused under 8. 260, Criminal P. 0., 
to record bis reasons for passing sooh^ an 
order. The recording of the reasons is a 
condition precedent to the proper exercise 
of the power under the section. The objeot 
of the Legislature in requiring Magistrates 
to record their reasons in such a oaee^ is 
that the power given under the section 
should not be used carelessly or indisori. 
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Doinately and in order to enable a Gonrtof 
appeal or revision to jadge the snfdoienoy 
iof the grounds on which the order is 
based. An order for oompensation passed 
without recording reasons for passing it 
is illegal owing to non-complianoe with 
the provisions of S. 250 of the Code and 
shonld be set aside in revision. The order 
of the learned Magistrate is as follows : 

The cause Is not sufficient. Bbagwandin ^iU 
either pay oompeneatiOD as crdeied or undergo 
simple imprisonment for 16 days. 

The learned Magistrate should have ex. 
plained in his order why he did not oon. 
aider the explanation satisfactory. Merely 
to say that the oase is false or that the 
explanation is not satisfactory does not 
give the revisional Court sufficient grounds 
for finding whether there are good grounds 
for the order of oompensation or not. I 
therefore accept the reference and set 
aside the order of the learned Magistrate. 
The amount of oompensation, if paid, will 
be returned to Bbagwandin. 

D,S./r.K. Reference accepted. 

A, I. B. 1938 Oadh 100 

Thomas C. J. and Ziad Hasan J. 

Jagdeo Prasad and another — 

Judgment-debtors — Appellants. 

V. 

Pearey Lal — Decree-holder — 

Bespondant. 

Exn. of Decree Appeal No. 33 of 1936, 
Decided on 26th January 1938, against 
order of Dist. Judge, Hardoi, D/- 17th 
April 1936. 

(a) Limitation Act (190S), S, 14 — * Whether 
proceeding has been prosecuted in good faith 
is question of fact {Obiter), 

The questlcn whether a prooeedlog has been 
prosoouted in good faith under S. 14 is a question 
of fact : A I R 1997 Lah 909 and AIR 2932 
Lah 631, Rel. on. [P 101 0 1] 

(b) Limitation Act (1908), S. 14—Discretion 
exercised not improperly under S. 14 by 
lower Court should not be interfered with. 

Onoe a dlsoretion has been ezeroleed In tbe 
matter under S. 14 by the lower Oourt, High 
Oonrt should not interfere, unless discretion has 

exercised. fPlOlOl] 

oreo'bolder on the advice of his 
counsel filed an application for ezeoution by 
attacbment of decree in wrong Oourt, possessing 
ooDourrent jurisdiotion with the Oonrt in which 
It ought to have been filed, and the lower Oonrt 
found that be was doing so in good faith and 
entitled to dednetion under 8. 14 : 

Reid that tbe lower Oourt had not impro¬ 
perly ezercleed Its discretion and High Oourt 
oonld not interfere with it : A I B 1936 Lah 200, 
Bel. on, [P 101 0 1. S] 


been improperly 
Where the dr 


K. N. Tandon — for Appellants. 

S. C. Das — for Respondent. 

Judgment.—This appeal against a deci¬ 
sion of the learned District Judge of Har. 
doi was referred for decision by a Bench 
by the late Smith J. The facts are that 
on 8th June 1930 the decree-holder.res. 
pendent obtained a decree for land revenue 
paid by him on behalf of the defendants, 
appellants from the Court of Babu Mohan 
Lal, an Honorary Assistant Collector of 
tbe First Class. On 19th December 1930, 
be put in an application for execution of 
the decree in the same Court but the 
application proved infruobuous. On 5th 
February 1932 a second applioatiou for 
execution was made to the same Court* 
but eventually it was also consigned to 
records. The third application for exeou. 
tioQ, which has given rise to this appeal, 
was made by the deoree.holder on 4tb 
February 1935, but it was made to the 
Court of Babu Jalpa Baksb, another Hono- 
rary Assistant Collector exercising juris¬ 
diction in the same subdivision as Baba 
Mohan Lal. By this application tbe decree, 
holder wanted to attach a decree passed by 
Baba Jalpa Baksb in favour of tbe present 
judgment-debtors appellants. The office 
of tbe Court of Baba Jalpa Baksh made a 
report that the application was wrongly 
filed in that Court but should have been 
filed in the Court of Babu Mohan Lal. On 
this report Baba Jalpa Baksh passed an 
order on 20th Febrnary 1935, to the 
effect that tbe application be sent to tbe 
Conrt of Babu Mohan Lal through the 
Deputy Commissioner of Hardoi. On the 
next day, tbe Deputy Oommissioner of 
Hardoi passed an order for the transmis- 
eion of tbe application to tbe Conrt of 
Babn Mohan Lal and it was received in 
that Court on 26th February 1935. The 
judgment-debtors objected on the groand 
that the applioatiou for execution was 
beyond time and Babn Mohan Lal apheld 
this objection, holding that as the applu 
oation wag wrongly filed in the Court of 
Babu Jalpa Baksh, the deoree.holder was 
not entitled to tbe benefit of S. 14, Lim. 
Aot. Against this order, tbe deoree.holder 
appealed to the District Jndge and the 
learned Judge reversed the learned Assis¬ 
tant Oolleotor's order and sent back the 
oase to him with directions to restore the 
exeoatlon application to its original num¬ 
ber and to proceed aocordlng to law. 
He was of opinion that in the cironm- 
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Btanoes of the oaae the decree.holder was 
entitled to the benefit of S. 14, Lim. Aot. 
It is against this order that the present 
appeal was filed by the judgment.debtors. 

The learned oounsel for the respondent 
argues that the question whether or not 
he was proeeouting his applioation in good 
faith in the Court of Baba Jalpa Baksh 
is a question of faot and that it having 
been decided in bis favour by the lower 
Appellate Court, this Court has no juris, 
diction to interfere with the finding of 
that Court. He relies on the oases in 
AIR 1927 Lah 909^ and 14 Lah 106.^ 
On the other band the learned coun. 
sel for the appellants contends that 
the question is not a pure question of 
faot but is at least a mixed question of 
faot and law. He relies on 36 I G 702^ 
and AIR 1927 Pat 256.^ We consider 
that it is not necessary for the purposes of 
this appeal, to decide whether the question 
of good faith under 8. 14, Lim. Aot, is a 
question of faot or law, though we are 
inolined to the view contended for by the 
learned oounsel for the respondent. The 
learned District Judge on aoonsideration of 
the faots of the case, namely that the Court 
of Babu Jalpa Baksh bad oonourrent juris. 
diotioD with that of Babu Moban Lai, that 
the decree.holder was probably advised by 
oounsel as the applioation for exeoution 
bears tbesignatures of and was put in by a 
counsel and that execution was sought by 
attaobment of a deoree of the Court of 
Babu Jalpa Baksh, oame to the oonolasion 
that the decree-bolder was prosecuting bis 
applioation in the Court of Babu Jalpa 
Bakbsh in good faith and we agree, if we 
may respeotfully say so, with the view 
taken by their Lordships of the Lahore 
High Court in A I R 1936 Lah 200^ in 
which it was held that once a discretion 
has been exercised in the matter under 
8. 6, Lim. Act, by the lower Appellate 
Court, the High Court should not interfere. 
The same principle should, in our opinion, 
apply to a disoretion exercised under 8. 11 
of the Aot and we do not t hink the learned 

l.Oanga Ram BiBban Dai v. Hsrl Ram Ram 
Lai, (1937) HAIR Lab 909^103 1 0 638. 

9. Kala Blogh v. Qaboa Blagb, (1989) 19 A I R 
Lab 631 = 138 1 0 646 = 14 Lab 106 = 88 
P L R 740. 

8. Bam Jag Pasdey v. Bhagwaa Dak, (1916) 3 
AIR Oudh 189=86 1 0 709=16 O 0 867. 

4. Failol Jamil v. Helaloddio, (1937) 14 A I R 
Pal 966=101 1 0 674=8 P L T 561. 

0. Baia Mai v. Ram Cbaod, (1686) 98 A I B 
Lah 900=169 I 0 178=87 F L R 784. 


District Judge exercised his discretion im. 
properly in the present case. We there, 
fore dismiss the appeal with costs and 
concur with the order of the District 
Judge. 

v.B.B./r.K. Appeal dismissed. 


A. 1. R. 1938 Oudh 101 

Yorke J. 

Messrs. Sagarmal.Banoman Prasad — 

Appellant. 

V. 

B. Abdul Rahman and another — 

Respondents. 

Miscellaneous Appeal No. 6l of 1936, 
Decided on Ist February 1938, against 
order of Diet. Judge. Fyzabad, D/. 20th 
May 1936. 

(a) Provincial Insolvency Act (1920), S. 75(3) 
—Admission of appeal i« tantamount togrant 
of leave under S. 75 (3)—Absence of leave is 
no bar provided there is substantial question 
lor consideration. 

The admission of an appeal is tantamount to 
the grant of leave contemplated by B. 75 (3) and 
the absenoe of application for leave is no bar to 
the heating of the appeal. Tbe only real question 
in suoh a oase is whether there is a substantial 
point for oooeideration. [P 102 0 2] 

(b) Provincial Insolvency Act (1920), S. 16 — 
Petitioning creditor arriving at some arrange* 
ment with debtor and declining to prosecute 
application—S. 16 applies—Order ofsubstitu* 
tion should be made. 

Where a petitioning creditor, who is a repre. 
sentatlve of (he whole body of oreditors oomes to 
an arrangement with the debtor and seeks not to 
prosecute bis applioation any further, he cannot 
be said to be proceeding with due diligenoe; his 
aotioDS on tbe contrary amount to a failure to 
prooeed with due diligence in tbe highest degree. 
S. 16 therefore applies in suoh a oase and it Is a 
oase in which an order of substitution should be 
made. [P 109 C 9j 

H. D. Chandra — for Appellant. 

M. Naimullab — for Respondents. 

Judgment.—Messrs. Sagarmal Hanomau 
Prasad through Sagarmal appeals from an 
order of tbe District Judge of Fyzabad, 
in an ineolvenoy case refusing to make an 
order of eubstitution under S. 16, Provincial 
Insolvency Aot. The appeal arises out of 
the following facts: On 10th August 1935 
one of tbe two respondents Abdul Rahman 
executed a deed of gift of tbe whole of his 
estate in favour of bis wife. On ISth 
August 1935, tbe other respondent Tabarak 
DlUh similarly executed a deed of gift of 
the whole of bis estate in favour of bis 
wife. On 9th November 1936, Damodar 
Dass made an applioation for tbe adjndi. 
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oation of these two persons as icsolv'ents, 
alleging as aots of insolvenoy these two 
transfers. The present appellant was 
included in the array of creditors in these 
proceedings in respect of a debt arnount- 
ing to Rb. 800, the date of which was 
14th October 1935, subsequent, of course, 
to the transfers made by the debtors, but 
prior to the date of the application. On 
16th January 1936, the present appellant, 
coming to know that there was a probabi¬ 
lity of the proceedings being dropped by 
Damodar Dass because of a settlement 
between him and the debtors, put in an 
application under 8. 16 of the Act for 
substitution of bis name as petitioning 
creditor. On the following day a compro¬ 
mise was put in whereby Damodar Dass 
withdrew his applioaticn or sought to 
withdraw it alleging that a settlement had 
been arriyed at between him and the 
debtors. 

The learned District Judge permitted 
Damodar Dass to withdraw his applioa. 
tion, and rejected the application of 
Sagarmal to be substituted for Damodar 
Dass for reasons which are given by him 
in his judgment. He says that the prin. 
oipal aots of insolvenoy alleged by Damodar 
Dass could not be acts of insolveocy which 
might be relied upon by Sagarmal as they 
were of dates previous to even Sagarmal's 
own debt. He went on to say that the 
general ground of debtors concealing them, 
selves would be available to Sagarmal, and 
Bagarmal might make a fresh application 
against the debtors to get them adjudged 
asinBolveuts. It is against this order reject- 
ing the application for substitution that 
the present appeal baa been filed. 

A preliminary objection is raised on 
behalf of the respondents debtors that the 
appeal as framed is incompetent because 
no leave has been taken under sub-s. (3) 
of S. 75 of the Act either from the District 
Court or from this Court. It is pointed 
out that Sagarmal has never applied for 
permission to either Court and has not 
even mentioned the matter of permission 
in bis grounds of appeal to this Court. It 
is further urged that permission should 
not be given because S. 16 only gives a 
discretion, and in the present case that 
discretion has been exercised in a judicial 
manner. The discretion further, it is said, 
did not deprive the creditor of the right to 
file a fresh application against the debtors 
and there would be no question of any bar 
of limitation in view of the new B. 78 of 


the Act. On behalf of the appellant it is 
urged that the most modern view on this 
subject is that the admission of an appeal 
is tantamount to the grant of leave eon. 
tomplated by S. 75 (3), and I need hardly 
refer to the rulings which have been quoted 
as they are all mentioned in Ghosh's Com. 
meutary on the Provincial Insolvency Act 
(Edn. 9, 1933, p. 591). It is obvious from 
what is said in the rulings, much of which 
has been reproduced in the Commentary, 
that the absence of application for leave is 
no bar and that the only real question in 
such a case is whether there is a substan- 
tial point for consideration. In the present 
case both oondibions are present. Eirst the 
appeal has already been admitted by a 
learned Judge of this Court and secondly 
there is clearly a substantial point for 
consideration. I find no force therefore in 
the preliminary objection. 

Coming now to the merits of the appsal, 
the question is first whether the present 
oiroumstanoes do or do not induce the 
applioatioD of S. 16, and secondly whether 
in the present case the lower Court had 
made a proper exercise of the judicial 
discretion given to it by that section. 
Learned counsel for the respondents oon« 
tends that this is not a case in which it 
can be said that the petitioner is not^ pco- 
Deeding with due diligsnoe on bis petition. 
It seems to me on the contrary that there 
can be no stronger case than the present 
one, and that where a petitioning creditor, 
who is a representative of the whole body 
of oreditors, comes to an arrangement with 
the debtor and seeks not to prosecute his 
application any further, it cannot possibly 
be said that he is still proceeding with due 
diligence. On the contrary there seems to 
be a failure to proceed with due diligence 
in the highest degree. I am therefore 
clearly of opinion that S. 16 does apply m 
such a case, and that in the ordinary way 
it is a case where an order of substitution 

should be made. , . . 

The second consideration here is that 

there is an allegation of fraud. It 
may not turn out to be well founded, bu 
prima facie it does look as if there was 
somethiog not entirely above board abou 
the proceedings of the debtors in the prS' 
sent case. It is not clear how ^ 

transfers by the debtors of the whole o 
their estate to their wives, they could have 
been in a position to make an 
for payments to the petitioning ore o • 
The main point urged on behalf of tue 
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respondents that in view of S. 78 the 
appellant will not be in any way injared 
by the order of the learned DUtriot Jadge, 
it being oontended that no question of 
limitation oan possibly arise. It is very 
oasy to say that at this stage, but there 
oan be no donbt that if the appeilant is 
left to file a fresh applioation for the 
adjndioation of the respondents, be will 
be met with every plea available to them, 
and the ultimate result of that litigation 
oannot be foreseen at this stage. It seems 
to me therefore that it is a ease where the 
law provides for substitution and the eon. 
•ditions preoedent are olearly present. The 
Dietriot Judge would have made a more 
proper use of his disoretion, had he ordered 
substitution under the provisions of 8. 16 
of the Aot. 

On this view of the oase I allow this 
appeal, set aside the order of the learned 
District Judge and direct him to substitute 
the appellant for the petitioning creditor, 
Damodar Das, and to proceed with the 
application according to law. The appel. 
lant will get bis costs of this appeal. 

b.m./b.e. Appeal allowed. 
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ZiAUL Hasan and Hamilton JJ. 

Sri Kriahen — Plaintiff — Appellant. 

V. 

Jamna Narain and others — 

Defendants — Respondents. 

First Appeal No. 8 of 1936, and Rxn. of 
Decree Appeal No. 77 of 1936. Decided on 
X7tb February 1933, against decree of 
Civil Judge, Mohanlalganj, Lucknow, D/. 
12th October 1936. 

(a) Decree — VerietioD of — Compromiie 
decree^Prelimtnerj decree on compromice -> 
No meation of metne profili — Subiequeot 
applicetloQ for metne profile by pertiet— 
Appointment of Cemmitaionor to determine 
■metne profitt beld proper — Succeteor of 
Judge who petted above order beld not 
entitled to go behind it — Provitien for pay¬ 
ment of metne profitt beld matter relating 
io tuit. 

The prellmiDaty decree patted on the baslt of 
a oompromlae made no provision for payment of 
any metne profits by one party to the other. Bat 
eubaeqoenlly, the partiei applied for mesne 
profits and It was only when they could not 
oome to an agreement on the point that the 
Oourt appoint^ a Oommleslonet to determine 
iha amount o! mesne profits : 

Beld that a deoree could be varied by conMOt 
«f partlei and though the original deoree made 


no meutlon of mesne profits and though the 
parties did not come to an agreement on that 
question, etlU the applications and the proceed¬ 
ings of the Court refereed to above clearly show¬ 
ed that the intention of both the parties was 
that mesne profits should be paid to each other, 
and this being so, the Court was perfectly justi¬ 
fied in appointlog a Commissioner to deal with 
the question of mesne profits. [P 105 0 1] 

Held further that apart from the propriety of 
the order of the appointment of the Commls* 
siooer the Civil Judge ought not to have sat in 
judgment on an order of his predecessot-in- 
offioe and to have held that order to be ultra 
vitas. [P 106 0 1] 

Held alao that the provision for payment of 
mesne profits in the oompromlse was matter 
relating bo suit within the meanlngof 0. 23, R. 3, 
Civil P. 0.: AIR 1931 Bom 295, Rel. on. 

(P 105 0 1, 3] 

(b) Execution—Partition suit—Preliminary 
decree giving widow maintenance — Subse* 
quent compromise between parties that 
widow to receive maintenance from certain 
date—Widow though no party to such com* 
promise held could execute compromiie 
decree, 

Under a preliminary deoree In a partition suit 
to whloh a widow was a party, the widow was 
given some mainteoanoe. Under a subsequent 
compromise between the paities, the widow was to 
get maintenance from a certain date and a decree 
was passed on the basis of the compromise. The 
widow sought to execute the decree as regards 
her mainteoanoe : 

Held that a decree may be partly preliminary 
and partly final and though the amount of 
mesne profits was to be finally determined as 
between the principal oontestiog parties the 
decree so far as it related to the payment of 
maintenance allowance to the widow was quite 
final and that she coaid execute the deoree from 
that date even though she was not a party to 
the compromise. [P 106 0 2 ; P 105 0 1] 

Naziraddin — for Appellant. 

Kanhaiya Lai for Respondents. 

Judgment. — Firab Civil Appeal No. 8 
of 1936 against an order of the leained 
Civil Judge of Mohanlalganj, Luoknow, 
and the Hxeoution of Deoree Appeal No. 77 
of 1935, againab an order of the learned 
Additional Civil Judge of Luoknow, are 
oonneoted together and arise out ^ of the 
same aulb. Laohhmi Narain, plaintiff 1, 
and Jamna Narain, defendant 1, are bro¬ 
thers. They had a third brother, Sheo 
Narain, who i 3 dead, and whose widow, 
Mt. Jasoda, is defendant 4. The suit brought 
by Laohhmi Narain and his minor son 
Bri Krishna, plaintiff 2, was for partition 
of a half share In the family property, 
both moveable and immovable. It was 
brought against Jamna Narain, bis son 
Baedeo Singh, defendant 2, the Utters 
minor son Vldya Prakash. defendant 3, and 
Mt. Jasoda, defonAikut d. The sifft was 
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Sled on 14th March 1932 and on 2nd 
Febrnary 1933 a compromise was Sled by 
the parties. The terms of the compromise 
were as follows : 

(l). That the entire moveable property 
mentioned in list B excepting items 
Ncs. 72, 73, 74 and 166 be partitioned and 
half of the property be given to the plain, 
tiffs and the other half to defendants 1 
to 3. (2). That two houses mentioned in 

the written statement of the defendants 
and situate in Jangliganj, Lucknow, be 
included in the immovable properties 
mentioned in list A. This entire pro. 
party be partitioned and one half of it 
be given to the plaintiffs and the other 
half to defendants 1 to 3. (3). That a 

sum of Bs. 1000 per annum be Sxed as 
the maintenance for defendant 4, the 
plaintiffs being liable to pay the half of 
it, fis. 500, while defendants 1 to 3 be 
liable to pay the other half and the res¬ 
pective shares of the plaintiffs and defen- 
dants 1 to 3 be made chargeable with the 
maintenance in favour of defendant 4. 
That the maintenance would be payable 
in two instalments at the time of the 
Babi and the Kharif crops every year. 
(4). That the parties shall bear their own 
costs. 

On 17th August 1933 the plaintiffs and 
defendants 1 to 3 filed a joint application 
stating that the parties have partitioned 
the houses in suit between themselves, 
and that only the partition of moveable 
property and the villages was left and the 
Question of mesne profits remained to be 
decided. As regards mesne profits, it was 
said that it had been agreed upon between 
the parties that each party will be enti. 
tied to get mesne profits from the other, 
according to the accounting to be done 
shortly afterwards, from let November 
1930, and that Mt. Jasoda Kuar will also 
be entitled to get her maintenance allow, 
anoe of Bs. 1000 a year from 1st Novem. 
her 1930. On 25th August 1933, another 
application was filed by the parties other 
than Mt. Jasoda saying that it had been 
settled between the parties that the defen. 
dants should pay Bs. 700 to the plain, 
tiff for tbe ornaments of the mother of 
Laohbmi Narain and that no dispute 
existed relating to list G attached to the 
plaint, and praying that tbe remaining 
articles be partitioned according to the list 
prepared by the Commissioner. On 23rd 
September 1933, another joint application 
was put in by the plaintiff and defendants 
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1 to 3 intimating to the Court that move¬ 
ables have been divided by the parties 
between themselves, that defendants shall 
pay Bs. 85 more to the plaintiffs and 
praying that three months’ time be grant, 
ed to the parties to settle the amount of 
mesne profits. We find however from the- 
Court’s proceedings of 6th January 1934 
that the amount of mesne profits was not 
settled up to that date and that the parties 
wanted a month’s time more for tbe pur¬ 
pose. Lastly, on 10th February 1934,, 
the learned Civil Judge passed the follow¬ 
ing order : 

As the parties are unable to agree, I appoint 
Mr. Qureehl, Commiseionet, to determine the 
mesne profite. Tbe parties shall produce before 
him documentary and oral evidence whloh they 
deem to be neoeseary. Put up for report on 10th 
March 1934. Parties to pay prooese fee at onoe. 

The Commissioner accordingly detsr. 
mined the amount of mesne profits and 
submitted his report on 3rd September 
1934. To this report, the defendant ob. 
jeoted on tbe ground that as tbe prelimi. 
nary decree passed on tbe compromise of 
2Dd February 1933, made no provision for 
payment or ascertainment of any mesne 
profits, the proceedings relating to mesne 
profits were ultra vires. The learned Civil 
Judge who passed the decree on 2od Feb¬ 
ruary 1933, appears to have been trans- 
ferred in the meantime and his successor 
upheld tbe defendant's objection by bis 
order dated 12th October 1935. It ie 
against this order that First Civil Appeal 
No. 8 of 1936 has been brought by the 
surviving plaintiff Sri Krishna, plaintiff 1 
having in the meantime died. The exeou. 
tion of decree appeal arises out of an- 
application for execution dated 14th 
November 1933, put in by Mt. Jasoda 
against Laohhmi Narain for recovery of 
half of her maintenance allowance tinder 
the terms of the compromise referred to- 
above from Ist November 1930 to Slat 
October 1934. Laohbmi Narain objected' 
to execution mainly on tbe grounds that 
the decree of 2nd February 1933 not being 
final is not capable of execution, that- 
Mt. Jasoda was not a party to the com- 
promise of 17th August 1933, and could' 
not therefore apply for execution of its 
terms and that she was entitled to get- 
maintenanoe from tbe date when the decree 
should be made final. This objection was 
disallowed by the learned Additional OxvA 
Judge who held that Jasoda was entitle* 
to execute the decree and to claim mam- 


1938 


Sbi Kbishan V. Jamna Narain 


teoftnoe from let November 1930. Tt is 
against this order that Laobbmi Narain 
preferred appeal No. 77 of 1935. 

We first take np plaintiff's appeal No. 8 
of 1V^36. On the qnestion whether the 
inquiry into the amount of mesne profits 
wae proper or not, it is contended by the 
respondents that the preliminary decree 
passed on the compromise of 2nd Feb. 
rnary 1933, made no provision for pay. 
ment of any mesne profits by one party to 
the other. This is no doubt so, but we 
have already referred to the applications 
of 25bh August and 23rd September 1933, 
which clearly show that parties were con. 
templating payment of mesne profits to 
each other, and were asking for time to 
settle the amount of mesne profits. Even 
BO lata as 6tb January 1934, they asked 
for further time for the purpose and it 
was only when they could not come to an 
agreement on the point that the Court 
appointed a Commissioner to determine 
the amount of mesne profits. It cannot be 
denied that a decree can be varied by 
consent of parties and though the original 
decree of 2nd February 1933, made no 
mention of mesne profits and though the 
parties did not come to an agreement on 
that question, still the applications and 
the proceedings of the Court referred to 
above clearly show that the intention of 
both the parties wae that mesne profits 
should be paid to each other, and this 
being so, the Court was, in our opinion, 
perfectly justified in appointing a Commis. 
sioner to deal with the question of mesne 
profits. Apart from the propriety of the 
order of the appointment of the Commis. 
sioner, we are of opinion that the learned 
Civil Judge, who allowed the defendants' 
objection ought not to have sat in judg. 
ment on an order of bis predecessor.in. 
office and to have held that order to be 
lultra vires. We consider that as the 
presiding officer of the same Court which 
passed the order of 10th February 1934, 
the learned Civil Judge could not and 
should not have gone behind that order. 

Tt was contended on behalf of the res. 
pondenb that as no past mesne profits 
were claimed by the plalnt.ife in their suit, 
the provision in the oompromise of 17th 
August 1933, for payment of mesne profits 
from Ist November 1930, could sot be a 
matter ' relatiog to the soib” and could 
not therefore be given effect to under 
0 . S8| B. 8, Civil F. C. We see no force 
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in this argument. In A I R 1931 Bom 
295^ it was said : 

On the authorities as they stand, the law not 
merely entitles the patlios but compels the Court 
to reoord a eompromUo in aooordanoa with the 
terms ‘so far as It relates to the * Where it 
is not BO and Is plainly outside the suit and can¬ 
not be said to ‘relate to it,' the Court may refuse 
to inoorpoiate It . . . But where it ie a ooasidera- 
tioD of the oompromise and thorefore intimately 
oonneotcd with it, the words ‘that relate to the 
suit’ are suffiolently wide to embrace such a term 
of the compromise, as, for iostanoe, tbeoonsideta- 
tlon for the oompromise, even though ibis oodsI* 
deration may be entirely outside the scope of the 
euit and relate to property which was never In 
question in the suit itself. 

In the present case in view of the facts 
that Mt. Jasoda was a party to the suit, 
that she was claiming a share in the pro* 
perty or at least maintenance and that she 
was held by mutual agreement entitled to 
maintenance from let November 1930, it 
oanuot, in our opinion, be said that the 
question of the time from which the parties' 
were entitled to receive mesne profits fromi 
each other did not ‘relate to the suit'. We 
are therefore of opinion that the defen. 
dants’ objection to the ascertainment of 
mesne profits had no force and ought not 
to have been allowed. The plaintiff's appeal 
is accordingly decreed with costs and the 
lower Court's order set aside. The case will 
go back to the Court below for pasBing a 
final decree after hearing the parties’ objeo. 
tioDs, if any, to the Commissioner's report 
about mesne profits. 

We now come to the plaintiff’s appeal 
against the order cf the learned Additional 
Civil Judge dismissing his objections to the 
execution of the decree by Mt. Jasoda. We 
are of opinion that the order of the learned 
Judge is perfectly right and must be up> 
held. The argument that the decree not 
having yet been made final, Mt. Jasoda can- 
not execute it to recover her maintenance 
allowance is, in our judgment, absolutely 
without force. Decree may be partly preli. 
minary and partly final, and though the 
amount of mesne profits is to be finally 
determined as between the principal con. 
testing parties, the decree so far as It 
relates to the payment of maintenanoe 
allowance to Mt. Jasoda is quite final. The 
argument that as Mt. Jasoda was no party 
to the application of 17th August 1933, 
which fixed let November 1930 as the 
date from which she was entitled to get 
maintenance, she oanno t exeonte the 

1. Bajirao Narbar V. Bakbaram Balvaat, (L981 
18% 1 B Bom 996^183 1 0 434=^83 Bom 
L B 463. 
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decree does not also appeal to us. Mt. 
Jasoda was a party to tbe suit and to the 
decree originally passed in tbe suit and tbe 
mere fact that she did not sign tbe appli. 
cation of 17tb August 1933, does not. in 
our opinion, disentitle her to avail herself 
of the agreement come to between the 
parties after tbe passing of the preliminary 
decree. Moreover, from her own evidence 
and from that of her witnesses, one of 
whom is an advocate, it appears that she, 
in fact, was a party to the compromise of 
I7th August 1933, though tbe application 
presented in Court did not bear her 
signature. 

The plea, that Mt. Jasoda is entitled to 
get maintenance allowance from the date 
on which the decree should be made dnal, 
cannot also be accepted in view of the 
clear contents of the application of 17th 
August 1933. We therefore dismiss this 
appeal with costs and uphold tbe order of 
6he learned Civil Judge. 

K.S./r.K. Appeal dismissed. 
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ZiAuii Hasan and Hamilton JJ. 

Thr, Sheo Darshan Singh — Appellant. 

v. 

Thr. Bajendra Singh and another — 

Respondents. 

Execution Decree Appeal No. 41 of 
1935, Decided on 17th February 1938, 
against order of Sub-Judge, Mohanlalganj, 
Lucknow, D/. 19th January 1935. 

Civil P. C. (1908), O. 21, Rr. 2, 16, S. 11— 
Sale of decree to R —Subttilutioa of hit 
name under O. 21, R. 16—In execution by 22 
objection by judgment*debtor that R wat 
benamidar of one judgment*debtor — 
O. 21, R. 2 held bad no application—Judg* 
ment'deblor objector not aware of benami 
nature of tranaaclion at time of tubititution 
—Rule of res judicata held did not apply. 

A deoree bolder sold tbe decree to one i2. 22 
applied uodet 0. 31, B. 16 for substUatlon of hie 
came. Tbe applioatlon was allowed. SubsO' 
queotly In execution by 22, the judgment-debtor 
filed an objeotion statlcg that 22 was only a 
benamidar for one of the judgment-debtorg and eo 
tbe decree could not be executed under Proviso 3 
to 0. 21, B. 16. Tbe application wag not allowed 
on'the ground that no adjustment of the decree 
was certified under 0. 21, B. 2 within time : 

Held that no question of adjastment under 
-O. 21, B, 2 arose in the cage. [P 106 0 2] 

Held also that if tbe applicant was not aware 
at the time of notice for subetitution ander O. 21, 
B. 16, that 22 wag a benamidar, bis failure to 
raise such plea then was not res judicata^ 

CP 106 0 2] 


A. I. B, 

Bhagwati Nath — for Appellant, 

B. P. Misra — for Respondent 1, 

Jadgment.—This is a iudgmont.debtor's 
appeal against an order of the learned 
Civil Judge of Mohanlalganj, Luokaow, 
rejecting an application of his pat in 
under S. 47, Civil P. C. On lObh Sepbam. 
her 1929, one Girdhari Lai obtained a 
decree against the appellant as well as 
against two others. On 26th May 1932, 
Girdhari Lai executed a sale deed in res. 
peot of the decree in favour of the present 
respondent Bajendra 8ingh. The latter 
applied under O. 21, R. 16, Civil P. C., for 
substitution of his name in the deores in 
place of Girdhari Lai. This application 
was allowed and the name of the respon. 
dent substituted on 4tb February 1933, 
and the ease was transferred for execution 
to Sitapur. On 5th November 1934, the 
appellant filed an application stating that 
Bajendra Singh was not the real parohaser 
of the decree but was only a benamidar for 
Mabesbwar Singh, one of the jndgmenb* 
debtors and that aooording to Proviso 2 to 
O, 21, B. 16, the decree could not be exe> 
outed against him. This objection was 
thrown out by the learned Civil Judge on 
the ground that adjustment of the decree 
was not certified to Court under O. 21, 
B. 2, Civil P. C., within time and that the 
applioatlon was therefore barred by time. 
It is against this order that the present 
appeal has been brought. 

We are olearly of opinion that tbe lower 
Court’s order cannot be allowed to stand. 
In view of the facts of tbe case as given 
above, no question of an adjustment under 
O. 21, R. 2, Civil P. 0., arises and the 
learned counsel for the respondent himself 
did not support the lower Court’s order on 
this ground. He however contended that 
the objeotion of the appellant was barred 
by res jndioata on the ground that notice 
of the respondent's application for substa- 
tution of his name was served on the 
appellant on 14th September 1932, bi^ he 
failed to raise any objeotion to the substi¬ 
tution applied for. On behalf of the 
appellant, it is said that the appellant was 
not aware of the faot that the respondent 
was a benamidar for Maheshwar Singh 
when he received notice of the application 
and if this is so, the rule of judicata 
will not, in our opinion, apply ; om t^ 
matter will have to he gone into by the 
Court below after recording evidence tnai 
the appellant may produce in support oi hw 
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case. In any case the order of the learned 
Civil Judge diatnifising the appellant’s 
objection for failure of the appellant to 
comply with 0. iil, R. 2 was misconceived. 
Perhaps the learned Civil Judge relied on 
the following sentence in the appellant’s 
application: 

In these oiroamstacoea the deocee has been paid 
o9 and does not aubsist ; 

but this sentence must be read with the 
rest of the application. The objection was 
clearly one under Proviso 2 to O. 21, 
R. 16, and should have been treated as 
euoh. We therefore allow this appeal 
with costs, set aside the order of the lower 
Court and send back the case to that 
Court for disposal of the appellant's objeo. 
■tion on the merits. 

V.B.B./r.k. Case remanded. 
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Thomas C. J. akd Ziaul Hasan J. 
Thdkur Baghuraj Singh — Applicant. 

V. 

Bai Bahadur Lala Bari Kishen Lai 
and another — Opposite Party. 

Privy CouDoil Appeal No. 21 of 1935, 
Civil Miso. Appeal No. 75 of 1938, Apple. 
No. 30 and Civil Miso. Appeal No. 471 of 
1936, Decided on 15th February 1938. 

(a) Civil P. C. (1908), S. 115 — Amendment 
decree to make il conform with judgment 
can be allowed — Decree bated on compro* 
mite going beyond ill term# — Proviiiont 
4>e*end termt of compromite thould be 
<leleted. 

The Obief Ooait of Oadh bat power noder its 
tevieloDal iatlediotlon to amend the decree bo as 
to make It oonfoem with the jadgment and it la 
neither oeoeasary nor oonyentent to send back 
the oaee to the lower Oonrt for amendment of the 
decree. [P 103 0 S] 

Where a deoree, though ordered to be prepared 
on the terms of a oompromlse In a snlt, Inoorpo* 
rates certain proTlsions whloh are no part of it, 
the applloatlon for amendment of the deoree 
•hould be allowed and those provisions, which are 
oo part of the compromise shonld be deleted. 

fP 108 0 3] 

(b) U. P. Agriculturists' Relief Act (27 of 
1934), S. 5 Order under S. 5, if pasted 
lieyood juritdlctioa is revltable, 

There is no bat to an application for revision 
being entertained against an order of the original 
Oonrt under B. 6 If the Oonrt has exerolsed a 
jurlsdiotlon whloh was not vested In It by law : 
air 1937 All 4i9, Bel. on. [F 109 0 1] 

(e) U. P> Agriculturists' Relief Act, (27 of 
1934), Ss. 5, 30 — S. 5 epplies to decreet 
dlreellog peyment of money Decree based 
on eompremise conteining no prevision for 
p^pBont of Inteiest providing latisfeetlen of 
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decree by judgment-debtor executing sale 
of part of mortgaged property^Ss. 5 and 30 
do not apply. 

Section 5 is meant to apply to such decrees as 
contain a direction for payment of money. Where 
the decree based on a oompconiife, the operative 
portion of whloh makes no provision lor payment 
of any interest, merelj provides for eatisfaotion of 
the deorte by the judgment debtor executing a 
a sale deed of portion of the mortgaged property 
in favour of the deoree*bolder, neither ti. 6 nor 
8. 30 applies: A I H 2937 Alt 4t9, Disl-ing. 

[F 109 0 2 ; P 110 0 11 

(d) U. P. Agricultuiitta' Relief Act (27 of 
1934), S. 5—Discretion to apply S. 5. 

In oertain oases the Court has dlsoretion not to 
apply the provisions of 8. 6. [F HO 0 1] 

(e) Civil P. C. (1908), S. 109—Order dismis. 
ting appeal as premature is no final order. 

An order dismissing appeal as premature oannot 
be said to be a final order within the meaning of 

s. 109. [P no 0 1 ] 

Rftdha Krishna — for Applicant. 

Niamat Ullab, M. Waaim, Ali Haaan 
and B. N. Khanua — for Opposite 
Party. 

Jadgment. — These four applioations, 
the hrst of wbiob is an applioation for 
amendment of a deoree of the learned 
Civil Judge of Sibapur, the second is an 
applioation for revisiou of an order of the 
learned Civil Judge of Bitapur amending 
the decree under Ss. 5 and 30, AgriouUu* 
rists’ Relief Act, the third is an applioation 
for leave to appeal to His Majesty in 
CoUDoil against an order of a Bench of this 
Court, dated 18bh October 1935, and the 
fourth is an applioation for transfer of the 
execution case pending in the Court of the 
Civil Judge of Bitapur arise out of an ap. 
plication for execution of a deoree in the 
following oiroomstanoes: On l7thFebruary 
1928, Thaknr Raghuraj Singh (hereafter to 
be called the judgment.debtor) executed a 
deed of simple mortgage for Hs. 1,45,000 
in favour of Rai Bahadur Hari Kishen Das 
(hereafter to be called the deoree.bolder). 
On 25th October 1931, he executed another 
deed of mortgage for a sum of Bs. 1,63,000 
in favour of the deoree.holder. The first 
mortgage carried oompound interest at 10 
per cent, per annum with six monthly 
rests and the second mortgage at Bs. 12 
per cent, per annum with six monthly 
rests. The decree-holder brought a suit 
on foot of both these mortgages against 
the judgment.debtor as well as Tbakur 
Bheo Ganga Bakhsh Bingb, who was a 
subseiiaeDt transferee. This suit was com. 
promised between the parties on 4th July 
1933. By this oompromiae, it was declared 
that the amount due to the deotee-holdot 
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np to 4th July 1933, was Bs. 3,88.300-2.6 
for principaJ, Es. 9648 11.11 on account 
of interest and Bs. 5523 for costa and 
that future interest on the total amount of 
Es. 4,03,471.14.5 would run from 5th 
July 1933 till payment at annas 8 per 
cent, per mensem. It was however provided 
that the judgment.debtor would execute 
in favour of the decree.holder within one 
week a sale deed in lieu of the decretal 
amount transferring such villages out of 
those noortgaged as may be selected by 
the decree, bolder and which may be free 
from all transfers and attachment and be 
of sufficient value to satisfy the decree. 
Defendant 2, namely Tbakur Sheo Ganga 
Bakbeh Singh, was to execute a deed of 
relinquishment in respect of the villages to 
be sold to the decree- holder. It was further 
provided that the sale deed to be executed 
shall be absolute but that the decree- 
bolder shall have no objection to re¬ 
transferring the villages sold to him and 
executing a sale deed in favour of the 
judgment-debtor after the expiry of five 
years if in any month of Jeth the judgment, 
debtor should pay the whole or a portion 
of the decretal amount. As to the price of 
the property, it was stipulated that it would 
be calculated at the rate of annas 6 per cent, 
per mensem on the net profits for the year 
1339 Fasli, that is to say, if the net profits 
amount to Bs. 4-8.0 a year, the price will 
be Bs. 100. After the execution of the 
sale deed in favour of the decree holder, 
the compromise goes on to say, the rest of 
the mortgaged property shall be free from 
enoumbranoe. 

On 25th May 1934, the deoree-holder 
made an application for execution of the 
decree by enforcement of the compromise. 
To this application, the judgment.debtor 
objected on the ground inter alia that the 
decree was a declaratory one and that if 
the deoree-holder wanted to enforce the 
terms of the compromise, bis remedy was 
by a separate suit. Various issues were 
framed by the learned Civil Judge for deoi. 
sion of the judgment-debtor's objections but 
before proceeding to determine them, he 
decided two issues, with only one of which 
we are at present oonoerned, namely 
whether the decree was a declaratory one 
or was capable of exeontion. The learned 
Civil Judge held that the decree was partly 
declaratory and partly capable of exeou- 
tion. He, however, simply made a note of 
this decision of his in order to proceed with 
the other objections of the judgment.debtor 
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and deferred giving reasons for his decision 
till the final disposal of the objeotioDs. 
Against this order, the judgment.debtor 
filed an appeal in this Court bub a Bench 
of this Court was of opinion that the appeal 
was premature as the learned Civil Judge 
had not finally decided the judgment- 
debtor 8 objections. The appeal was accord- 
iusly dismissed and the Privy Council' 
Appeal No. 21 of 1935 has been brought- 
by the judgment.debtor against the order 
of this Court. On 24th July 1935, the 
judgment.debtor applied to the learned 
Civil Judge of Sibapur for amendment of 
the decree under Sa. 5 and 30, Agriculturists’ 
Belief Act and on llth January 1936, this 
application was allowed and the decree 
amended. The application under 8. 116,, 
Civil P. C. (No. 30 of 1936) has been 
brought by the deoree-holder against this- 
order of the Court below 

We have decided to dispose of all these 
applioations together as they are closely 
oonneoted with each other, First of all we 
take up tbe decree-holder’s application 
No. 75 of 1938 for amendment of the 
decree. It is contended that Cl. 2 (l) of 
tbe decree prepared by tbe office of the 
lower Court is against the terms of tbe 
compromise on which the decree was- 
pasaed and it is not denied by the learned 
counsel for the judgment-debtor that it is 
so. In fact, tbe variance in tbe decree from 
the terms of tbe compromise is manifest 
since Cl. 2 of the decree gives the decree* 
holder a right of sale of the property,. 
whereas there is no such provision in tbe 
oompromisd. It is contended, however, 
that tbe decree can be amended by tbe 
Court which passed it or by this Court if 
it had come before this Court in appeal. 
We are of opinion, however, that this Court 
has power under its revlsional juriediotion 
to amend the decree so as to make it eon. 
form with tbe judgment and that it is 
neither necessary nor convenient to send 
back the case to tbe lower Court for 
amendment of the decree. On tbe com- 
promise being filed on 4th July 1933, the 
order of tbe Court naturally was that a 
decree be prepared in terms of the compro¬ 
mise but though the compromise was made- 
a part of the decree, the office of the Court 
below added some provisions in tbe decree 
which were no part of the compromise. 
We, therefore, allow this application for 
amendment of the decree and order that 
tbe provisions of the decree which go 
beyond tbe terms of the compromise be 
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deleted. Next we oome to the decree- 
holder’s applioation for revisioD of the 
learned Civil Judge’s order amending the 
decree under Ss. 5 and 80, Agriculturists’ 
Belief Act. A preliminary objection was 
taken by the learned counsel for the judg. 
ment.debtor that no revision lies against 
an order amending a decree under S. 5, 
Agriculturists’ Belief Act. No doubt it has 
been held by this Court that no revision 
lies against an order passed by the Appel, 
late Court under S. 5 (2), Agriculturists’ 
Belief Act but the present applioation is 
not against such an order. The learned 
counsel relied on 1937 OWN 1153^ 
decided by one of us but in that case also 
the application for revision, though brought 
by the creditor, was against an appellate 
order passed under sub-s. (2) of S. 5 and 
not against the original order amending a 
decree under that section. We consider 
that there is no bar to an applioation for 
revision being entertained against an order 
of the original Court under S. 5 if that 
Court has exercised a jurisdiction which 
was not vested in it by law. 8uoh a re. 
vision was entertained in 1937 A L J 370^ 
relied on by the learned counsel himself. 
We therefore overrule the preliminary ob. 
jeobion. 

On behalf of the deoree-bolder applicant 
it is contended that the decree in qneetion 
is not one to which the provisions of the 
Agriculturists’ Belief Act could be made 
Applicable and after hearing the arguments 
of the learned counsel of both sides at 
length, we have oome to the oonolusion 
that there is much force in this oonten. 
tion. 8. 6, AgriouUurieta’ Belief Act, rnns 
as follows : 

(1) Notwithstanding anything contained in the 
Code of Civil Ptooedute, 1908, the Court shall, 
unless for reasons to be recorded it directs other- 
wise, at any time, on the applioation of the judg- 
ment-debtor and after notioe to the decree-holder, 
direot that any decree for money or preliminary 
decree for sale or foreclosure passed by it or by 
any Court whose buslnesB has been transferred to 
,lt against an agrlouUnrlst, whether before or after 
this Aot oomes Into fotoe, shall be converted Into 
a decree for payment by Instalments drawn up in 
such terms as it thinks fit In aooordanoe with the 
provisions of B. 8 : 

Provided that any final decree for sale whloh 
has not been tally satisfied, paseed before this Aot 
oomes into foroe shall, notwithstanding anything 
oontalned in the Code of Civil Prooednre, 1908, 

1. Qlrdharl Lai v. Mohamad lehrat All. (19871 
OWN 1163. . 

S. Man Mohan Dai v. Iihar Enialn, (1987) 94 
A 1 B AU 449=168 I 0 191=1 L B (1987) AU 
686=1937 AhJ 870. 
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be revlsablo in the same manner and to tbo same 
extent as the preliminary decree for sale of fore¬ 
closure passed against ao agcioultutist. 

(2) If on theapplioatlon of the judgment-debtor, 
the Court refuses to grant instalments, or grants 
a number or period of iDscalments wbiob the 
judgment-debtor, ooueiders Inadequate, its order 
ehall be appealable to the Court to vrhlch the 
Court passing the order ie immediately subordi¬ 
nate, and the deolelon of the Appellate Court 
shall bo final. 

Ib will be seen bhat bhis section applies 
to the following decrees only—(a) A decree 
for money, (6) a preliminary decree for 
sale, (c) a preliminary decree for foreclo¬ 
sure, and (d) a final decree for sale which 
has nob been fully satisfied. 

A common feature of all these decrees 
is that the decree provides for payment of 
money by the judgment-debtor to the 
deoree-bolder bub there is no such provi¬ 
sion in the decree in the presenb case. 
After carefully considering the terms ofl 
8. 5, Agrioulburiets' Belief Act, we are de.: 
finitely of opinion that the section is meant' 
to apply to such decrees as contain a 
direction for payment of money. As noted 
above, the terms of the decree based on 
the compromise provide for satisfaction of 
the decree by the judgment-debtor execut¬ 
ing a sale-deed of a portion of the morb- 
gaged property in favour of the decree-j 
holder and there is absolutely no provision' 
for payment of any money by the judg-l 
ment.debtor. 

The learned counsel for the judgment- 
debtor lays great stress on the opening 
words of the oompromise, namely Digri 
nilam matluha qatai and argues that these 
words showed that the decree was a final 
decree for sale. We are unable to accept 
this argument. The words quoted above, 
in our judgment, ware only used to describe 
the nature of the suit and did not occur in 
the operative portion of the oompromise. 
Moreover, the decree cannot, in our opi- 
nioD, be said to be a decree for sale when 
the oompromise which is the basis of the 
decree gives no power of sale at all to the 
decree-holder. In any case the decree in 
question not being one which can in any 
sense be said to be a decree for payment 
of money, the provisions of 8. 5 do not 
apply to it. 

The learned counsel for the judgment- 
debtor relies on some oases of this Court 
and of the Allahabad High Court in which 
it was held that a decree which provided 
for instalments could be amended under 
8. 6, AgEloultarists' Belief Aot and also on 
1937 A L J 370* in whloh it was held 
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that a decree passed on a oompromise can 
also be similarly amended. The point 
however is not that S. 5 of the Act does 
not apply to instalment decrees or to de. 
orees passed on oompromlses but that it 
does not apply to those decrees, whether 
passed on a oompromise or otherwise, 
wbioh do not provide for payment of 
money by the judgment, debtor to the de. 
oree.bolder, so that the oases relied on by 
the learned counsel do not help him. 

Even if it be supposed that the decree 
in question is one to which S. 5 of the Act 
applies, the words "unless for reasons to 
be recorded it directs otherwise” clearly 
show that in certain oases the Court has 
discretion not to apply the provisions of 
8. 5 to a decree and this we think is a case 
to which S. 5 should not be applied, the 
reason being that the judgment.debtor 
agreed to pay off the decretal amount by 
executing a deed of sale in favour of the 
deoree.holder and it would not, we consider, 
be just to allow him to resile from that 
agreement. So far as 8. 30, Agriculturists 
Belief Act is concerned, the remarks made 
by us above as to the applicability of S. 6 
apply with still greater force to 3. 30. 8. 30 
regulates the rate of interest payable on a 
loan and the intention obviously was to 
regulate tbe amount of interest which is 
to be paid by a debtor to a creditor. In 
the present case however though in the 
opening paragraph of the compromise a rate 
of future interest is specified, the operative 
portion of tbe oompromise does not contain 
any provision for payment of any interest. 
Nor could there be any such provision 
seeing that the decretal amount was to be 
satisfied by the execution of a deed of sale 
by the judgment-debtor. 

We are therefore of opinion that the 
decree in question could not be dealt with 
under Bs. 6 and 30, Agriculturists’ Belief 
Act. We accordingly allow tbe present 
application for revision with costs and set 
aside the order of the Court below amend, 
ing the decree under the aforesaid sections. 
We now come to the judgment-debtor’s 
application for leave to appeal to His 
Majesty in Council against the order of 
this Court, dated 18th October 1935. That 
order dismissed the applicant’s appeal as 
premature and cannot, in our opinion, be 
said to be a final order within the mean, 
ing of S. 109, Civil P. 0. Moreover if the 
order of this Court be deemed to have 
affirmed the lower Court’s order, we do 
not find that any substantial question of 


law is involved in the case. We therefore 
dismiss the application for leave to appeal 
with costs. Now remains tbe decree- 
holder’s application praying that the exe. 
oution case be transferred to the Court of 
Mr, P. Kaul at present Civil Judge of 
Mohanlalgaoj at Lucknow, on tbe ground 
that the prelimUary issues arising from 
the judgment.debtor’s objections were 
decided by him. The learned counsel for 
the judgment.debtor has no objection to 
the execution case being transferred to that 
officer and we thick that it is advisable 
that tbe case be transferred to him espe. 
oially as it was he who decided the judg. 
ment.debbor’s obj'eobion in part. We there- 
fore order that the case be transferred 
from the Court of the Civil Judge. Sitapur 
to that of Mr. P. Kaul, Civil Judge of 
Mobanlalganj, at Lucknow. 

v.B-B./r.k, Order accordinoly* 
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Jagat Narain Singh — Appellant. 

V. 

Salik Bam Singh and others — 

Bespondente. 

Second Appeal No. 341 of 1936, Decided 
on Slat February 1938, against decree of 
Civil Judge, Sultanpur, D/. 7th July 1936. 

(a) Hindu Law — Family arrangemeni — 
Family not joint—One of brother* cannot 
enter into family arrangement binding on 
other*. 

One of 6ha brother* of a Hiada family, wblob 
is not joint, has no antbority to enter Into a 
family arrangement binding on other brothers : 
12 0 0 388 {PC), Rel. on; A I B 1987 Oudh 97, 
Expl. [PU102] 

(b) Evidence Act (1872), S. 115 —Wrong 
belief on point of Javr cannot act a* eitoppel 
—Member entitled to one-fourtb *hereunder 
Hindu Law recognized as entitled to on^ 
half—Member so recognizing i* not estopped 
from claiming bis legal share. 

Everybody ia snpposed to know the law or at 
least to have a* maoh opportunity of knowing 
tbe law as another, bo that a wrong belief on a 
point of law cannot etrlotly be said to be oan^ 
by a misrepreeentation on the part m anoin 

within the meaning of 9. U6. A 

Where therefore a person, who is entitiea i 
one-fonrtb share In the property under Hlnaa > 
Is reoognieed as entitled to one half by , 
member, tbe latter la not estopped from ola^i^ 
bis legal share aabse<inently, 1“ ‘ 

Ghulam Imam “ for App6llant> 

B. K. Dhaon — for Bespondents. 

Judgment.—This ia a defendant’a aPiwal 

against a decree of the learned OiyU 
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of SoltaDpnr, ^bo oonfirmed a decree of 
tbe learoed Muoeif of that place by ^biob 
tbe plaiotiffe-reepoDdentB’ suit for a ebare 
in some properties was partly decreed. 
Tbe following pedigree will make tbe facts 
of tbe case clear : 


MANSA BAI 

1 


Baba Bai 


Bfaeo Bai 

1 

Bbeo Praead 

I 

Fateh Bahadat 

) 

Jagat Nazaln 


Thabut Singh 
Ghlrau Singh 


Dunija Bai 

Plate Singh 

Udreeh Singh 
=Balcaji Knar 


I 

Salik Bam, 
plaintiff 1 


(Defendant-Appellant) 


Indar Singh, 
plaintiff 8 



Mata Bakheh 
plaintiff 3 


The property in eoit belonged to Udresh 
Bingb whose widow Balraji Knar died on 
25tb February 1926 and the parties to the 
suit were entitled as reversioners to tbe 
property left by her. On I7tb April 1926, 
tbe defendant and Indar Bingb, plaintiff 3, 
pnt in joint applications in tbe Bevenue 
Court in respect of all the villages praying 
that mutation be made in favour of plain, 
tiffs and tbe defendant half and half. On 
this application all tbe properties were 
mutated half in tbe name of the defendant 
and half in those of tbe plaintiffs. Tbe 
suit from which this appeal arises was 
brought by tbe plaintiffs for possession of 
a one-fourth share in all the properties on 
the ground that on Balraji's death, the 
defendant and tbe plaintiffs were entitled 
to tbe property left by ber per capita and 
not per stirpes so that each of tbe four 
reversioners was entitled to a one fourth 
share and that the defendant was wrongly 
In possession of a moiety share. The defen. 
dant contended that there was a family 
arrangenaent by which he was allowed to 
get one. half of the property, that the 
plaintiffs are bound by that arrangement 
and that in any ease Indar Bingb, plaintiff 
3, was estopped from claiming any more 
share. Both the Courts below overruled 
the defendant's pleas and decreed the 
plaintiffs' suit. Benoe this second appeal 
by the defendant. 

Tbe Bret question is whether there was 
any family settlement between tbe parties. 
I am of opbion that there was not. Tbe 
learned Judge of the Court below was to 
my mind perfectly right in relying on tbe 
deelslon of their Lordships of the Privy 


Counoil in 12 0 0 288.^ In that case the 
brother and two nephews of a deceased 
Hindu Bled a dooumenfa in the Bevenue 
Court in which it was stated that the 
brother was in possession of half of tbe 
property and tbe nephews of tbe other 
half and prayed that mutation in respect 
of the deceased’s share in all tbe villages 
should be effected accordingly. Subse. 
quently the brother of tbe deceased, who 
under the Hindu law was exclusively 
entitled to the property, brought a suit for 
possession and it was held by their Lord, 
ships of the Judicial Committee that the 
document put in the Revenue Court wae 
no bar to the suit. Moreover, in tbe pre. 
sent case it has been found as a fact by 
both the Courts below that tbe plaintiffs 
did not form a joint Hindu family so that 
plaintiff 3 was not authorized bo enter intc 
any arrangement with the defendant on 
behalf of bis brothers. Tbe learned counsel 
for tbe appellant however contends that 
in spite of the faot, that plaintiff 3 was 
not a member of a joint family with plain, 
tiffs 1 and 2 and in spite of tbe fact that 
plaintiffs 1 and 2 were no parties to tbe 
applications Bled in tbe Bevenue Court, 
plaintiffs 1 and 2 are as much bound as 
plaintiff 3. In support of this argument 
be relies on 3 0 W N 993,^ in which tbe 
following passage ocouis at p. 998 : 

.it 1b Dot, in my oplaloo, noccBsary that 

in order to make a valid and bindiog family 
arraDgement, all tbe members of tbe family must 
be parties to it. I do not eee any force in ibis last 
oontentioD. If some members of tbe family eettle 
(beir disputes by arriving at a settlement among 
tbemeelves, there Is no reason why that settle* 
ment should not be considered to partake of the 
nature of family arrangement. 


This, to my mind, only means that even 
though some members of a family should 
nob join a family arrangement, the arrange, 
ment will still be a family arrangsment 
and will be binding on those who joined it 
and not that those members of tbe family 
who did not join it will also be bound by 
tbe arrangement. I therefore agree with 
the Courts below in holding that there 
was no family arrangement between tbe 
parties. The next question Is whether 
Indar Bingb, plaintiff 3, is estopped from, 
claiming his legal share in tbe property 
by reason of his joining with the defendant 
In making the aforesaid applications to th& 


1. Obokhey Singh v. Jote Bingb, (1909) 13 0 0 
288=96 I A 38=11 0 166=81 All 78 (P 0). 
9. Tei Bahador Kban v. Makko Eban, (1927) li 
A I B Oadh 97=99 I 0 472=3 OWN 998. 
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Bevenue Court. It is argued on behalf of 
the appellant that Indar Singh is in any 
oase estopped ; but I cannot accept this 
argument also. S. 115, Evidence Act 
provides : 

When one person has, by his deolaratioo, aob or 
omissloD, loteDtlonally caused or permitted ano¬ 
ther person to believe a thing to be true and to 
aot upon such belief, neither he nor bis represen¬ 
tative shall be allowed, in any suit, or prooeeding 
between himself and such person or his represen¬ 
tative, to deny the truth of that thing. 

Woodroffe and Ameer Ali in their Com¬ 
mentary on the Evidence Aob say : 

A proposition o! law is not ‘a thing* within the 
meaning of Seotlon (116) and this expression refers 

to a belief in a fact ..the representabion in 

order to work an estoppel must be a material 
Statement of faot. 

The reason for this appears to be that 
everybody is supposed to know the law or 
at least to have as much opportunity of 
knowing the law as another, so that a 
wrong belief on a point of law cannot 
strictly be said to be caused by a mis. 
represeutation on the part of another. In 
the present case, the faot that the defen- 
dant was entitled to a one. fourth share of 
the property and the three plaintiffs toge- 
tber to three-fourtbs was a question of 
Hindu law and therefore Indar Singh, 
plaintiff 3, cannot be said to have caused 
the defendant to believe a thing which was 
not true. Indar Singh therefore is not 
estopped from claiming his legal share of 
the property. The appeal has, in my 
opinion, no force, and is dismissed with 
costs. 

v.b.b./r.k. Appeal dismissed. 
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Hamilton and Yorke JJ. 

Bam Dutta and another — Plaintiffs — 

Appellants. 

v. 

Mahpal Singh and others—Defendants 

—Kespondents. 

Second Appeal No. 51 of 1936, Decided 
on 18th February 1938, against order of 
Dist, Judge, Unao, D/. T36h November 
1935. 

(a) Limitation Act (1908), S. 14 — Cate of 
groit negligence of counsel—Benefit of S. 14 
cannot be given. 

Speaking generally, negligence on the part of 
counsel cannot be relied upon by the litigant In 
order to soppoit a plea that he was prosecuting 
an application in good faith though In a wrong 
Court: AIR 19SS Oudh 623, Btl. on. [P 114 0 3] 


A. I. R. 

And where the party files an application in the 
wrong Court owing to a mistake caused by gcosa 
negligence, the faot that the Court does not point 
out tbe mistake to the applicant will not help 
1^^“' [P 114 0 2] 

« (b) Limitation Act (1908), Art. 181—Pre 
liminary decree on batie of compromise— 
Amount payable in instalments—On dafaulk 
of any one instalment, whole unpaid amount 
becoming payable and decree-holder entitled 
to obtain final decree—Decree-bolder held 
entitled to apply for final decree on any de¬ 
fault and not necessarily on the first default. 

Under a preliminary decree baaed on a oompro- 
mise the amount wae to be paid in certain instal- 
mente. It was provided that on default of any 
one instalment, t he whole amount unpaid ehall 
become payable and the deoree-holders were given 
tbe option to obtain a final deoree. There was 
default in the first instalment and owing to some 
other infruotuous prooeedings In a wrong Court 
the time of whiob waa not dedaoted, the deoree- 
bolder applied for a final deoree more than three 
years after tbe first default. It waa contended 
that It was barred by time as the right to apply 
accrued only once i. e., on the first default : 

Held that the right to apply was not limited to 
the first default but would arise not only on tbs 
first but also on subsequent breaches of the oovea- 
ant and that the applioation waa not barred : 
Case law discussed. (P 117 0 2; P 118 0 2) 

L. S. MUra and B. N. Shnkla — 

for Appellants. 

Hadha Krishna—/or Respondent No. 1. 

Judgment. — This is a second appeal 
from the appellate order of Mr. Baghabar 
Dayal, District Judge of Unao, whereby 
he set aside the order of the Additional 
Subordinate Judge of Unao on an applica¬ 
tion for final deoree under O. 34, B. 3, 
Civil P. C. The facts, out of which this 
appeal has arisen, are as follows : The 
plaintiffs appellants, obtained a prelimi¬ 
nary decree against the defendants.res¬ 
pondents on the basis of a compromise. 
The deoree waa for a sum of Bs. 4000 
with costs, and was in tbe nature of a 
foreclosure deoree. It was directed by the 
deoree that the judgment-debtors wonld 
pay off the amount of Bs. 4000 in fonr 
instalments of Bs. 1000 each, which were 
made payable on tbe last day of Aghan 
of 1987, 1988,1989 and 1990 Sambat, cor¬ 
responding approximately to 23rd Decem¬ 
ber 1930, 1931, 1932 and 1933. It was 
further provided that the costs of the soib 
were to be paid in the month of Jeth 
of 1930 A. D., and if they were not paid 
then, they would be paid along with the 
first instalment. There was a provision 
in regard to interest, and it was further 

provided that: ^ 

In oftBc of failure to pay any one kist, the whole 

amount unpaid shall become payable, and mo 
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plaintiffs shall liavo the option to obtain a final 
decree over the whole of the mortgaged property 
in consideration of the whole amount mentioned 
earlier. 

It will he observed that this decree 
differs in principle from an ordinary decree 
for instalments of money because the 
decree does not give the decree-holders, as 
such decrees do, two rights, namely (l) the 
right to realize the whole of the outstand- 
ing amount in default, and (2) the right 
to realize the instalments which have 
fallen due and not become time-barred. 
Subsequent to this compromise decree 
which was passed by the Additional Sub- 
ordinate Judge of Unao, it appears that 
there was litigation in the Court of the 
Subordinate Judge of Unao, wherein the 
judgment-debtors sued to set aside the 
compromise decree on the ground that it 
had been obtained by fraud. This suit was 
unsuccessful, but it may be that it was 
the fact that it was in the Court of t)\e 
Subordinate Judge which was partly res. 
ponsiblo for a mistake which was made at 
a later stage. The date of the preliminary 
decree is 24th October 1929. On 28th 
Octol)er 1933 tlie decree-holders filed an 
application for the preparation of a final 
decree. This application was made in the 
Court of the Subordinate Judge of Unao, 
and not in the Court of the Additional 
Subordinate Judge, as it really should have 
been. The matter remained pending in 
the Court of the Subordinate Judge up to 
25th September 1934, on which date the 
plaintiffs-appellants took back the appli- 
cation, and on the following day, i. e. 26th 
September 1934, presented it in the proper 
Court of the Additional Subordinate Judge. 
The judgment-debtors thereupon took the 
objection that the application was time- 
barred, to which the plaintiffs-appellants 
replied, first by relying on the proceedings 
in the Court of the Subordinate Judge and 
claiming the application of 8. 14, Lim. 
Act, and secondly, by contending that 
oven if the api^ication was time-barred 
in respect of the default of payment of 
the instalment due on 23rd Recember 
1930, it was in time reckoning from the 
next default. They did, in fact, put in an 
application on 26th January 1935 to that 
very effect. In para. 10 of the appli. 
cation of that date, they said that 
the decree was for instalments, and the 
plaintiffs had an option to give up the 
time-barred instalments, and have the 
decree made absolute for the remaining 
instalments, and if therefore the Court 
1938 0/15 


holds that auv instalment is time.barred 
and tliG plaintiffs are not entitled to exten¬ 
sion, then tlie decree l)c made absolute for 
the remaining instalments, that is on tho 
basis of the default in the remaining instal¬ 
ments. In this connexion wo should note 
that it is common ground that no payment 
whatever has been made by the judgment- 
debtors under the decree. 

The learned Subordinate Judge hy his 
order of 2nd April 1935, held that there 
was no force whatever in tlie claim put 
forward by the plaintiffs to get the benefit 
of Ss. 5 and 14, Limitation Act. He held 
that it could not be said that the plaintiffs 
had been prosecuting with due diligence 
another civil proceeding founded upon the 
same cause of action which proceeding 
was lieing prosecuted in good faith in a 
Court which, from defect of jurisdiction, 
was unalile to entertain it. He relied in 
this connexion on certain rulings of this 
Court, namely 0 O W N 130,' 11 OWN 
653‘ and 11 6 W N 1530.'^ We mav note 
here that it is not contended liefore us tliat 
S. 5, Lim. Act, has any application, this 
being a case of an application, and not of 
an appeal, though doubtless tho principles 
applicable have a very close similarity. On 
the other point ho held tiiat the application 
was not time-barred for getting the decree 
made final in lieu of the instalments which 
were in time on the date of filing the appli¬ 
cation in his Court, tlie claim to those 
which had become barred by that time 
having been waived l)y the applicants. 
This point is not put quite in that form 
before us, the contention of waiver being 
dropped because the only Article of the 
Limitation Act, which covers cases of 
waiver is Art. 75, whicli is clearly not 
applicable to the present case. The point 
is put before us in a different form, namely 
that there is a recurring right to apply in 
respect of subsequent defaults, and that 
right is not lost by failure to apply in res- 
pect of the first default. He held and 
that point is not disputed before us, that 
the application was governed, so far as 
limitation is concerned, by Art. 181 of 
Lim. Act, which provides a period of three 

1. Jagmohau Tewari v. Mahadco Prasad, (1932) 

19 A I R Oudh 220=139 I C 119=9 OWN 
430. 

2. Rajendra Bahadur Singh v. Rajeshwar Bali, 

(1934) 21 A I R Oudh 360=149 I 0 289=11 
OWN 653. 

3. Bhagwan Din v. Badri Prasad, (1935) 22 
A I R Oudh 108=163 I 0 161=11 OWN 
1530. 
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years’ limitation from the date when the 
right to apply accrues. 

The learned District Judge in appeal 
agreed with the view of the Subordinate 
Judge on the point of the application of 
S. 14 (2), Lim. Act. On the other point 
however he held that the right to apply 
for the preparation of the final decree 
accrued in favour of the decree-holders on 
23rd December 1930, and that therefore 
the application for the preparation of 
the final decree on 26th September 1934, 
was time-barred as having been pre- 
sented more than three years from the 
date on which the right to apply ac- 
crued. This is the main point in dispute 
before us in this appeal. It will bo con¬ 
venient to dispose of the question of the 
application of S. 14, Lim. Act first. This 
is a comparatively simple point and one in 
which, in our opinion, the case is concluded 
by rulings of this Court some of which we 
have already quoted. The question for 
consideration is whether it can be said in 
the present case that the plaintiffs.appel¬ 
lants were prosecuting with due diligence 
another civil proceeding against the same 
party for the same relief in good faith in a 
Court which, from defect of jurisdiction, is 
unable to entertain it. The term “good 
faith” is defined in S. 2 (7), Lim. Act, in 
this manner, namely that nothing shall be 
deemed to be done in good faith which is 
not done with due care and attention. In 
this case we have it that the plaintiffs had 
a decree passed by the Additional Subordi- 
nate Judge of Unao, and necessarily show¬ 
ing that fact on the very face of it; never¬ 
theless the plaintiffs on the advice of their 
counsel, as they say, filed this application 
in the Court of the Subordinate Judge, 
another Court of co-ordinate jurisdiction. 
It may have been that this mistake was 
partly due to the fact that the declaratory 
suit had been filed in that Court, but that 
would certainly not be an adequate excuse. 
It was sought to urge that the reason for 
this being done was that on 28th October 
1933, the Court of Additional Subordinate 
Judge was not in existence. The learned 
Subordinate Judge found that this was not 
a fact, and we have referred to the Oudh 
Civil Justice Reports, and find from these 
Reports that an Additional Subordinate 
Judge was working in Unao for part of 
1930, the whole of 1931, part of 1932, the 
whole of 1933 and the whole of 1934. The 
Court was therefore in existence through, 
out the whole of the period during which 


this application for final decree was pend» 
ing in the Court of the Subordinate Judge. 
The only plea on which the appellants can 
fall back is that this is not a case of 
absence of due care and attention on the 
part of the appellants, but is due to mis¬ 
take on the part of their counsel. We 
think it is clear and established by rulings 
that speaking generally negligence on the 
part of counsel cannot be relied upon by 
the litigant in order to support a plea that 
he was prosecuting an application in good 
faith though in a wrong Court. There is, 
no doubt, a case which has been referred 
to, in which a mistake on the part of coun¬ 
sel was allowed to benefit the litigant con- 
cerned, but that was a case in which tho 
Court was able to hold that there was 
room for a counsel acting with due care, 
and attention nonetheless to make a mis¬ 


take. In this connexion we may refer to 
the Full Bench ruling reported in I(X 
OWN llSd"*; learned counsel for the appel¬ 
lants has referred to the ruling reported ia 
12 O W N 1045® at p. 1047 particularly 
because of the fact that there the mistako 
was considered to be more on the part of. 
the Court and hence it was held that the 
lower Court was right in extending th& 
benefit of the Limitation Act to the plain¬ 
tiffs. We would not in any case be pre¬ 
pared to hold that in the present case the 
fact that the Court did not point out the 
mistake to the appellants could help them 
where they had begun with a mistake 
caused by gross negligence. It will be suffi¬ 
cient to say about the rulings quoted to the 
opposite effect, namely 1937 OWN 771®' 
and 44 I A 218,^ that those were special, 
cases to which it was held that the general’ 
principles in regard to negligence did nob^ 
apply. In our opinion the two lower Courts- 
have rightly held that this was a case of. 
gross negligence and that therefore the- 
plaintiffs-appellants were not entitled to^ 
the benefit of S. 14, Limitation Act. 

Coming now to the qr^tion of limita¬ 
tion, it is con ceded that the Article of tbe <- 

4. Mithoo Lai v. Jamua Prasad, (1938) 20 A IB- 
Oudh 523 = 146 I 0 127 = 9 Luck 193 = lO- 
OWN 1154 (P B). 

6. Gappoo Singh v* Har Charan, (1936) 22 A IR* 
Oudh 601 = 168 I 0 267 = (1935) 12 0 W N 
1045. 

6. Rajeudra Bahadur Singh Kunwar v. 

war Bali, (1937) 24 A I R P 0 276 = 169 I O’- 
769=31 S L R 672 = 1937 O W N 771 

7. Brij ludar Singh v. Kanshi Ram, (1®!*^!^' 

A I R P C 166 = 42 I 0 43=44 I A 218=104^- 

P R 1917=45 Oal 94 (P 0). 
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Limitation Act applicable to the present 
'Case is Art. 181. That Article provides a 
period of three years from the time when 
the right to apply accrues. Admittedly 
once the question of S. 14 has gone out, the 
present application, if reckoned from the 
■default of 2.3rd December 1930, was be¬ 
yond time. Tlie question is whether the 
plaintiflfs-appcllants have a fresh starting 
point from the default which took place in 
1931 and subsequent defaults. Learned 
counsel for the appellants has begun his 
arguments by basing his whole case on a 
ruling of their Lordships of the Privy 
Council in 54 I A 272** which he suggests 
to be the only case which is really, as 
nearly as may be, on all fours with the pre. 
sent case. It is true that it was a case of 
•execution and not of an application for a 
final decree, but we are of opinion that 
there is no real distinction arising out of 
that fact. That was a case in which tlie 
plaintiff had obtained a decree against the 
appellant, her husband, in terms of an 
award. By the terms of the decree, the 
defendant was to retain possession of cer. 
tain properties, but was to pay annually 
to the plaintiff in a certain month the 
sum of Rs. 2000 ; in default of payment of 
the same, the said properties were to be 
made over to the plaintiff, that is to say, 
the plaintiff had a right of fox'eclosure, and 
the defendant would not have any subse- 
•quont right to recover the property. In that 
■case it seems that no payments had been 
made or were proved to have been made 
from the date of the decree, that is the year 
1916 right up to the date of application. 
An application was made in 1924 in respect 
of the payments of 1923 and 1924, and for 
delivery of possession of the properties on 
tho default 80 made. The plea put forward in 
reply was that the applicant could not rely 
on the earlier payments even if made and 
that the decree could not bo read as a series 
of decrees operating in each successive year. 
The first default in payment gave rise to 
the right to possession given by the decree, 
and therefore this claim was time-barred' 

It was held by their Lordships in this case: 

ihat upon the true construction of the decree 
each instalment, as it became due, was a claim 
originating under the decree from the date when 
such claim arose and that the provisions of Cl. 7 
of Art. 182, Sch. 1, Lim. Act, therefore applied. 

Their Lordships wont on to say : 

It was contended however on behalf of the appel- 
lant at the hearing before the ir Lordships that 

8. Mauog Sin v. Ma Tok, (1927) 14 AIR PC 146 
=1011 C 736=64 I A 272=5 Rang 422 (PC). 
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even if a decree could be made for the amuial pay- 
ments due iu 1923 and 1921. nevertheless tbo 
respoudeut was not entitled in default of each pay¬ 
ment (we understand this to moan any or ‘every’ 
payment) to have the property ineutioued in the 
decree made over to the respoudeut. the argument 
being that, as no claim was made to the posses.sion 
of the projierty on default of payment during the 
early years after the decree, time commenced to run 
from the date of the earlie.st default, aud the claim 
to the land was therefore time-barred. 

Their Lordships cannot agree with this conteu* 
tiou. They are of opinion that upon the construc¬ 
tion of the decree itself, on theoccasion of a default 
iu each paymeut the right of the respondent to 
have the said property made over to her arose, and 
therefore the claim to the lauds was not time- 
barred. 

This was not, of course, a mortgage suit, 
but the terms of the decree in (he present 
case are more closely akin to those of that 
case than to the terms of instalment decrees 
in many cases which have formed the basis 
of most of tiie .subsequent rulings. The 
real question, in fact, is whellier the word- 
ing of Art. 181 precludes the possibility of 
a right to apidy accruing more than once 
in the case of decrees which contain a 
default clause. The general lu'oposition 
put forward on behalf of the apiiellants is 
that in all such decrees the default clause 
gives the decree.bolder an option to apply 
for a final decree, but it does not compel 
him to apply. This was held iu terms in 
the ruling of the Bombay High Court 
reported in A I R 1936 Bom 268.’* That 
judgment however really only dealt with 
one side of the matter and did not decide 
the ultimate fate of the default clause. It 
was lield that where a decree for money is 
made payable by instalments, and in default 
of tlie payment of one or more instalments, 
the whole of the decree becomes payable 
at once, it is open to the decree.holder to 
apply even after three years from the date 
of the default to recover such of the instal. 
ments as have become duo within three 
years of the date of the application. The 
default clause is for the benefit of judgment, 
creditor, and his failure to avail himself of 
it should not deprive him of the remedy he 
would have had apart from the clause. In 
this ruling it was not decided whether 
there would be a second opportunity to 
avail of the default clause in respect of the 
instalment wliich had not yet fallen, due, 
that is whether the default clause had, by 
the decree-holder's failure to avail himself 
of it when it first accrued, come to an end 

9. Bomatu Bbadu v. Govardhsndas Nanabhai, 
(1936) 23 A I R Bom 268=163 I C 937=38 
Bom L R 492. 
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altogether. Learned counsel on both sides 
have I’eferred to the same rulings of the 
Allahabad High Court in their arguments, 
but learned counsel for the appellants 
particularly relied on the Full Bench ruling 
reported in 51 All 237,^® where a number 
of questions were put to the Full Bench 
and answered one by one in tlie tinal order 
of the Court at pp. 265 to 207. The fifth 
question was re-drafted by the Full Bench 
in the following form : 

Where a compromis^c decree— 

(rt) directs payment by instalments on named 
dates, and 

(/;) further diverts the judgment-debtor to pay 
the entire balance due if ho makes default as to 
any two successive instalments, what are the ’such 
dates’ within the meaning of .\rt. 182 (7), the dates 
fixed for the payment of the instalments or the 
date of the default ? 

The answer given by the Full Bench 
(Mukerji J. dissenting) was as follows : 

(a) If the application is one for the payment 
of instalments under the first part of the decree, 
it will be governed by Art. 182 (7) and the date 
from which limitation will run as regards each 
instalment will bo the date on which that instal¬ 
ment was due. 

(?>) If the application is one for the remaining 
unpaid balance of the decretal amount under the 
.second part of the decree, it is not governed by 
Art. 182 at all, but by Art. 181 and limitation will 
run from the date of the last of any two successive 
defaults the decreo-holdcv being entitled to an order 
for the whole balance, due less the amount of any 
individual instalments, which regarded as indivi¬ 
dual instalments, are already barred by limitation. 

We are not concerned with (c). In tlie 
course of his judgment in this case, Sulai. 
man J., as he then was, discussed the ruling 
reported in 54 I A 272*^ at foot of page 249 
following, and expressed the opinion that 
their Lordships of the Privy Council in 
their decision in that case had in mind the 
provisions of Art. 181 under which liaving 
regard to tlie construction of the decree, 
the right to apply accrued each time that a 
default was made. Learned counsel for the 
appellants in this case relied particularly 
on the discussion in the judgment of 
Boys J. on pages 263 and 264 where he 
remarks: 

The second part of the decree makes the liability 
of the judgment-debtor arise upon default in pay¬ 
ment of any two succes-sive instalments. There is 
nothing whatever in this phrase to limit it to the 
first two successive defaults and such a restriction 
would, moreover, be ordinarily to the prejudice of 
the judgment-debtor by forcing the decree-holder 
to take action. This last is only a question of 
expediency but apart alto gether from such cxpedi - 

10. Joti Prasad v. Sri Chand. (1928) 15 A I R All 
G29=112 I C 73=51 All 237=26 A L J 9GG 
(F B). 


oncy, I can see no justification for forcing such a 
constructicii upon the words ‘any two'. 


It will be noted that by the answer given 
to question No. 5, Sulaiman J. accepted as 
correct the view of his learned brother and 
that therefore became the order of a Court. 
The effect of this ruling, as we understand 
it, is that the Court held that the right to 
apply, under Art. 181 in this particular 
case, and therefore necessarily in similar 
cases was not limited to the first default 
hut would arise not only on the first but 
also on subsequent breaches of the covenant. 
Wo were next referred to the ruling report, 
ed in 1935 OWN 837." This ruling is 
not particularly helpful, but merely brings 
out the fact that the difficulty in the case- 
law relate.? only to the option of realising 
the whole decretal amount. It is import, 
ant, we think, to remember in the present 
case tliat that is not the question. The 


question is not of realising the whole decre¬ 
tal amount, but of exercising the option to 
get a final decree for foreclosure. It was 
pointed out in this ruling that the point as 
to the option of realising the whole decre¬ 
tal amount did not arise in that case but it 
was further pointed out that that provision 
was for the benefit of the judgment-credi¬ 
tor in the same way as the provision of the 
instalments was for the benefit of the judg- 
ment-debtor, a point which we think it is 
necessary to bear in mind in the present 
case. Learned counsel for the appellants 
next drew our attention to the Allahabad 
ruling reported in 1934 A L J 772—56 All 
921.^' In that ease Sulaiman C. J. and 
^^lukerji J. held that the decree-holder had 
tw'o distinct rights, viz. (l) to 
instalments as and when they fell due, (^/ 
to enforce the payment of all the instal¬ 
ments that might remain unpaid m the 
event of two successive instalments remain¬ 
ing unpaid. In the present case the second 
right was time-harred as the present appli¬ 
cation was made more than three years 
after the right to apply first accrued on 
default of the first two instalments. 

Art. 181, Lim. Act being applicable. But 
if the second right is time-barred, it would 
not follow that the first right is also time- 
barred. In the course of his judgment m 
this case, the learned Chief Justice 
the Full Bench case in 51 All 237 _ 

llTAjodhia Prasad v. Bansi ^al. (1^5) 22 A I B 

Oudh 465=150 I C 764=1935 OWN 637 

11 Luck 276 (P B). ^ ^ TT««Abia. 

12. Kam Prasad Bam y. ^11 

(1934) 21 A I R All 534=149 I C 59S-5b 

921=1934 A L J .772. 
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which we have referred already, and he 
remarked at the foot of page 775 tliat: 

Boys J. seems to have held at p. 989 that 
Art. 181 would apply to an application lot execu¬ 
tion in respect of the future instalments, but fur¬ 
ther added that the right to apply would accrue on 
the first date of default and again on the occur¬ 
rence of each default in respect of that and the 
previous default. 

He went on to say : 

In the separate judgments that were delivered, 
only one Judge had expressed the opinion that 
there would be successive accruahs of the right to 
apply ; the other two did not express any opinion 
at ail. In the opinion of the Court which was 
expressed at the end of the judgment and which 
was the opinion of the only Judge who had 
expressed it, it was accordingly mentioned that if 
the application is one for the remaining unpaid 
balance of tlie decretal amount under the second 
part of the decree (default clause), it is not gov¬ 
erned by Art. 182 at all but by .4rt. 181, and limi¬ 
tation will run from the date of any two successive 
defaults the decree-holder being entitled to a decree 
for the whole of the balance due less. etc. 

The learnetl Chief Justice went on to dis¬ 
cuss the question as to w'liether it is open 
to a creditor to waive his right to recover 
the whole amount w’here an option is given 
to liim in case of default and pointed out 
that there was a considerable difference of 
opinion. He further remarked that so far 
as the riglit to sue for the recovery of the 
mortgage money was concerned, it was now 
governed by the pronouncement of their 
Lordships of the Privy Council in 1932 
A L J 913=59 I A 376.*’’ He went on to 
quote from that judgment and to argue 
from it that there would be no successive 
accruals of the right to sue on the default 
clause. He relies on the following passage 

in La$a Dins case*^ where it was said ; 

If in the ludian casc.^ the question were when 
did the mortgagee’s cause of action arise, i.e. when 
be first became entitled to sue for the relief claimed 
by hia suit, their Lordships think there might be 
much to be said iu support of the Allahabad 
decision. 

That is those in the previous mortgage 
cases where time was held to run from the 
date of the first default in the payment of 
interest and not from the due date. He 
went on to say that he thought theexpres- 
sion right to apply accrued” to be even 
more erapliatic than the expression “cause 
of action arises” and he drew the inference 
that if the date when the cause of action 
arises is to be cx)n8idered to be the first 
date when one becomes entitled to sue for 
the relief claimed by him, theft the date 
when he becomes entitled to apply is 

23. Lasa Din v. Quiah Kunwar, (1932) 19 .A 1 R 
P C 207=138 I C 779=69 I A 376=7 Luck 
442=1932 A L J 913 (P C). 


certainly the date wlien the right to apply 
by way of enforcing the default clause 
accrued to the mortgagee when on the first 
occasion there was a default in the payment 
of two successive instalments, namely in 
the year 1920. He accordingly held that 
it was no longer open to the decree-holder 
to claim tlie recovery of future instalments, 
(that is to act upon the default clause as a 
whole) merely because in some future years 
there has again been a default in the 
payment of tw’o successive instalments. 
Mukerji J., who delivered a separate judg¬ 
ment, agreed with the learned Chief Justice. 
If the view taken in this case is strictly 
applicable to the circumstances of tlie 
present case, then there can be no doubt 
tliat the learned District Judge was right 
in liolding the application of the plaintiffs- 
appellants to he time.barred. We feel, 
however, that there is some difficulty in 
following this case, if only for tliis reason; 
that the decision in 51 .Ml 237"* was al 
Full Bench decision, and it is not apparent' 
how the learned Oiief Justice and Mukerji T. 
felt themselves able in this case to override 
the definite decision by the Full Bench,' 
even though it was only actually to be 
found in the decision of one Judge that; 
successive rights to enforce the defaulti 
clause in so far as it continued to bej 
enforceable arose not only on the first' 
occasion hut also on subsequent occasions. 

Some reference has been made before 
us on behalf of the respondents to 1932 
A L J 913,*^ a case of this Court which 
went up to the Privy Council, and there gave 
rise to the ruling reiKirted in 59 I A 376.*^ 
That was, however, a case under Art. 132, 
Lim. .\ct, and the argument is only appli¬ 
cable liy analogy, and we do not think it 
furnishes much guidance in the present 
connexion, particularly for the reason that 
it excludes the discussion of the question of 
recurring right which is the essential point 
in the present case. Learned counsel for 
the respondents also referred to the ruling 
reported in .\ I R 1929 Cal 292,** in which 
case there was some discussion of the Privy 
Council ruling in 54 IA 272,“ but it appears 
to us that that case was decided on different 
considerations because the plaintiff” there 
sought to escape limitation in respect of 
instalments more than three years old by 
reliance on a plea of payment of interest 
which failed^___ 

14. Sarat Laksbi Dassaya v. Nareudm Singba, 
(1929) 1C A 1 R Cal 292=121 1C 50.6=33 
OWN 260. 
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Similarly the ruliofi reported in 1934 
A L J 1035^" (although it contains some 
remarks of interest) is not directly appli. 
cable as that was undisputedly a case of 
waiver falling under Art. 75, Lim. Act, and 
special considerations arose by reason of 
that fact; as the learned Chief Justice 
remarked at page 1044 time began to run 
against the creditor from the moment when 
the whole amount became due; and if he 
chose to wait till after the expiry of the 
period prescribed by Art. 75, his remedy 
was barred and he could not turn round 
and sa}'^ that he had made a wrong choice 
and would prefer to bring a suit for recovery 
of a few instalments only, unless, of course, 
he could establish waiver. Whereas in fact 
the plaintiff did not even rest his case on 
waiver. 

The gist of the case for the respondents 
is that the appellants in the present case 
actually chose to rely on the first default 
and cannot now fall back on the second or 
subsequent defaults. They further contend 
that in the terms of the compromise and 
the decree, the right to apply for final 
decree accrues on the first default which 
sets limitation running, and that there can 
be no question of a waiver in cases of this 
kind to which Art. 75 does not apply. In 
our opinion on the line of arguments 
adopted by the Division Bench of the 
Allahabad High Court iu 1934 A L J 
1035,^® which follows a previously existing 
current of opinion of wider application, it 
would be easy to hold in the present case 
that the right to apply accrues once and 
once only, but we are not satisfied that 
this would bo a correct view. Learned 
counsel for the respondents put the case 
on general grounds at one stage by arguing 
that it would be inequitable to allow fore- 
closure under the compromise when the 
debt has by expiry of limitation in respect 
of earlier instalments become reduced, but 
it is clear that there is no force whatever 
in this general contention. In the light of 
the fact that even if the judgment-debtors 
had paid the first three instalments in 
full and defaulted on the 4th, the plaintiffs, 
appellants would have had a right to get 
their preliminary decree made final. On 
general grounds, it seems to us that the 
equities are all in favour of the decree- 
holders-appellants and that unless the 
trend of rulings involves that conclusion, it 


is not equitable to enforce against the 
decree-holders an optional clause which 
was intended to be favourable to them: c/. 
the decision in 1932 A L J 913.^^ The 
present case is not quite on the same foot- 
ing as the cases of instalment decrees 
with a default clause, and even if we 
considered the analogy to be very close, 
w’e do not see any reason for dissenting 
from the view expressed in the decision of 
the Full Bench in 51 All 237.^® We are 
supported in this conclusion by the decision 
of their Lordships of the Privy Council 
reported in 54 I A 272® which we consider 
to be the one of all the rulings quoted 
most closely applicable to the present case, 
and one out of the ambit of which we 
find it impossible to remove the present 
case. 

When all is said and done, the ultimate 
question in the present case is really one 
of the construction of the decree, that is in 
present case of the compromise. According, 
to the cpmpromise the option of the plain¬ 
tiffs.appellants arose on default in respect 
of kisi yek kist, that is, any one kist. In 
the words of Boys J. in his judgment 
in the Full Bench case, there seems to 
be nothing in this phrase to limit it to 
the first default, and we are not prepared 
to import into this phrase a meaning which 
appears to us to be strained, merely because 
in cases of a somew’hat different nature 
some Courts have shown something of 
a determination to hold that a right to 
apply to which Art. 181 applies can accrue 
once and once only. Considering as we do 
that the ruling reported in 54 I A 272® is 
of direct application, whereas the princi¬ 
ples laid down in the other rulings quoted 
before us are the subject of dispute, we are 
satisfied that in the present case, we must 
apply the principles of that ruling and 
allow the plaintiffs’ appeal. We accordingly 
allow this appeal, set aside the order of the 
lower Appellate Court, and restore the 
order of the trial Court. Plaintiffs-appel- 
lants will get their costs throughout. 

k.s./k.k. Appeal allowed. 


15. .Tawahac Lai v. Mathura Prasad, (1934) 21AIR 
All 661=151 I C 585=1931 A L J 1035 (F B). 
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Jafar Ali Khati—Defendant 


Appellant. 


V. 


Mt. Qamarunnissa—Plaintiff — 

Respondent. 

Second Appeal No. 299 of 1936, Decided 
on 7th March 1938, against order of Civil 
Judge, Malihabad, Lucknow, D/. 3Isb July 
1936. 

(a) Registration Act (1908), Ss. 17, 49—‘De¬ 
clare’ in S, 17 implies definite change of legal 
relation to property by expression of will—Sale 
of land—Acknowledgment by executant subse¬ 
quently that he purchased it benami and real 
purchaser is in possession does not create title 
and so is admissible in evidence though not 
registered. 

The word ‘declare’ in S. 17 is to be taken in 
thesamesen.se as the words‘create’ ‘assign’ etc 
used in the same section, that is, as implying a 
dednite change of legal relation to the property by 
an expression of will embodied in the document 
referred to. It implies a declaration of will, not a 
mere statement of fact. [P 121 C 1] 

Where after a sale deed of certain property the 
executant acknowledges in a document that the 
executant never did have any title, that the pur- 
chase was benami, and has been followed by the 
actual po.ssession of the real purchaser, and the 
exercise by him of the rights of a full owner, the 
document does not create a title but comes within 
the description of a document which amounts 
merely to an admission of a pre.existing ^tate of 
affairs, and is therefore admissible in evidence 

even though not registered : 5 Horn 25^ Rel on- 

Case lato referred. [P 12102 ] 

(b) Po..eMion-Suit for-Plaintiff.’ claim to 

extent of 13 annas odd established, though pos- 
swion of whole property obuined and exer- 
cised after purchase - Defendant unable to 

PurntiS"]; fi k-l^®**"****®" property- 

Plaintiff held should continue in possession of 

whole property till partition was sought by per¬ 
son having title to two annas odd share. ^ ^ 

In a suit for possession and declaration of title 
It was found that the plaintiff had established her 

o, a“hB time oS 

vi I J 7^^ possession had been 

obtain^ and exercised over the whole area Her 

possession was interfered with and she had Sn 

dispossessed to some extent by the delendan? 

had not title of any kind and all of whoso BUMes. 

tions m r^ard to title had been negatived There 

had never been any partition of the plots in suit t 

P®“®88fon extended to 

too whole of those plots and he was snfcifiA^ a 
M ntinue to retain poss^ion of the whole of th^ 
plots, unless and until partition was sought^ 
wme person having valid title to the remaining 
a annas odd share : A I R is29 Oudh 33?, Rgf 

^’tJT TXT • J XT . 122 C1] 

M. Waaim and Nazirnddin — 

for Appellant. 

Mohammad Ayub — for Reepondent. 


Judgment.—This is a second appeal by 
one Jafar Ali Khan, defendant, against 
whom plainfciff.respondent’s suit for posses, 
sion of the land in suit and certain dama. 
ges were decreed by the trial Court whose 
decree has been maintained by the Civil 
Judge of Malihabad, Lucknow. 

Mohammad Ali Khan, whose widow Mt. 
Qamarunnissa, is the plaintiff.respondent* 
Abid Ali Khan, who died in 1935, and the 
defendant.appellant Jafar Ali Khan were 
three brothers. On 6th November 1902, 
a sale deed of a 8 annas 7 pies odd share 
in the three plots in suit was executed by 
Nawab Sher Afgan and his wife for Rs. 75 
in favour of Abid Ali Khan. Subsequently 
on 28th August 1904 a sale deed of a 
4 annas 9 pies odd share in the same plots 
was executed in favour of the same Abid 
Ali Khan for a sum of Rs. 40 by one Mehdi 
Ali Khan. By these two purchases Abid 
Ali Khan prima facie became the owner of 
a 13 annas odd share in these plots. It was 
the plaintiff’s case that this purchase was 
a benami purchase by Mohammad Ali 
Khan who subsequent to the purchase was 
in actual possession of the property, and 
who after making an oral gift to her in 
lieu of dower in 1911, further on 27th 
January 1914 executed a registered deed 
of gift of this property in her favour. Since 
then she claims to have been in possession 
of it and to have made certain construe- 
tions on it. The plaintiff’s case was that 
on some date not specified, the defendant, 
appellant took some portion of these plots 
on rent, but he had paid no rent for two 
years and had made constructions on the 
land, and she therefore sought possession 
over the whole of these plots by demolition 
of the constructions and she also claimed 
arrears of rent. The defence put forward 
by Jafar Ali Kban, appellant was that the 
purchase was not benami, and that Abid 
Ali Khan was the real owner of the pro¬ 
perty, and he, Jafar Ali Khan, bad in 1935 
succeeded to the property as heir of his 
brother. He further said that be was in 
permissive possession prior to his brother’s 
death and had been building on these plots 
with his brother's permission. In this way 
he denied tenancy and he further pleaded 
limitation and adverse possession. 

The trial Court came to the conclusion 
that the plaintiff bad failed to prove by 
positive evidence that the price of these 
plots bad been paid by Mohammad Ali 
Kban, but it held that as Abid Ali Kban 
bad acknowledged that the property only 
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stood in his name bonami, hence the pur- 
chase by Muhammad Ali Khan was proved. 
It further held that the obtaining of pos. 
session by the defendant as a tenant was 
not proved and that the defendant was 
not in adverse possession for more than 
12 years and therefore no question of limi¬ 
tation arose. As regards the remaining 
share of two annas odd which was not 
covered by the sale deeds of 1902 and 
1904, the Court held that the plaintiff’s 
title was not proved, but the plaintiff, 
being a co.sharer of the 13 annas odd 
share was entitled to a decree for posses, 
sion over the whole of the plots against 
Jafar Ali Khan, considering him as a tres¬ 
passer, that is the trial Court apparently 
regarded the plaintiff as entitled to sue in 
a representative capacity and to recover 
possession over the whole of the plots 
despite the fact that by her title deeds she 
had acquired only a 13 annas odd share. 
In the lower Appellate Court the conclu. 
sions followed much the same lines. It 
was held that the purchase by Abid Ali 
Khan was benami on behalf of his brother, 
Mohammad Ali Khan, and that this was 
proved by the document. Ex. 4, dated 5th 
May 1916, whereby Abid Ali Khan had 
given what has been called a declaration 
to that effect. The lower Appellate Court 
confirmed the trial Court’s decision on the 
question of tenancy and in regard to the 
remaining share of two annas odd, it 
upheld the Munsif’s decision apparently on 
the same grounds. The decision is put in 
this way: 

The possession of the respondent is over the 
whole 16 annas share and the deed of gift (Ex. 3) 
in her favour also relates to the whole. Appellant 
should have shown 12 years’ adverse possession 
over the three annas share which as I have held 
above has not been established. Thus the appel¬ 
lant has no case even for three annas. It appears 
that although Exs. 1 and 2 transferred 13 annas 
share only, possession was given over the whole. 

There are two main questions in appeal. 
The first is as to the admissibility of this 
document, Ex. 4. executed by Abid Ali 
Khan on 5th May 1916 and the second is 
in regard to the remaining share of two 
annas odd not covered by the plaintiff’s 
title deeds. The document Ex. 4 may be 
described roughly as a declaration that the 
executant Abid Ali Khan has no title in 
the plots transferred to him by the two 
sale deeds and that the title rests with 
his brother, Mohambad Ali Khan, on 
, whose behalf the purchases were made 
benami and who has since been in pro¬ 


prietary possession of them. The relevant 
portion of the document runs more or less 
as follows : 

Three plots standing in my name under two 
deeds dated 6th November 1902 and 28th August 
1904, were purchased by Mohammad Ali Khan 
with his own money on which he bad been in 
possession as proprietor from the date of the pur¬ 
chase and the sale deeds are in his possession and 
he has got the compensation in a laud acquisition 
proceeding regarding a portion thereof, and has 
built houses on soma portions, and these have 
fallen down and he wants to borrow money from 
the Municipal Board for rebuilding them. I 
therefore hereby declare for the satisfaction of the 
Municipal Board and for establishing Mohammad 
Ali Khan’s title that he was the purchaser of the 
property, and I bad no right or title in them, and 
he has the complete rights of an owner. 

Prima facie this document would seem 
to come within the mischief of S. 17(l)(b), 
Eegistration Act, which provides that 
among the documents compulsorily regis- 

terable are included : 

(b) other non-testamentary instruments which 
purport or operate to create, declare, assign, limit 
or extinguish, whether in present or in future, any 
right, title or interest, whether vested or contin¬ 
gent, of the value of Rs. 100 and upwards to or in 
immovable property. 

The lower Appellate Court was of opi¬ 
nion that this document came within the 
contemplation of the section in so far as 
it purported to declare the title of Moham¬ 
mad Ali Khan, but it was admissible as 
an admission of Abid Ali Khan presum¬ 
ably because Abid Ali Khan was on the 
defendant’s own admission his predecessor, 
in-title. Learned counsel for the defen¬ 
dant-appellant contends that the document 
is inadmissible altogether by reason of the 
provisions of S. 17, read with S. 49, Eegis¬ 
tration Act, which provides that : 


No document required by S. 17 or by any provi- 
on of the Transfer of Property Act, 1882, to^ 
gistered shall (a) afiect any immovable property 
)mprised therein or (b) confer any power to 
iopt, or (c) be received as evidence of any transac* 
on affecting such property or conferring suen 
)wer, unless it has been registered. 

He further contends that the Proviso to 
lis section added by the Amended Ac o 
929 has no application. In this wn- 
exion he relies on two rulings reported in 
, I E 1934 Lah 604 =* 149 I 0 154' and 
110 391.® In the former of these two 

ises it was held that : «,»«Tnant 

A document which purports to tec^ a p y 
, certain persons of money described as hav^ 
»n spent by them in rebnilding a house and_ 


Abdul Rahman v. B 67a 

air Lah 604=149 I 0 164=86 P L « 0<w- 

"i^n«9V) ai 10 

391=39 P R 1919=80 P L R 1919. 
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purports to deolare that the exeoutaats held no 
title ia the house and had relinquished their coq* 
nexion with it. requires registration and^l unregis¬ 
tered cannot be admitted in evidence. 

In this ruling a reference was made to 
•the other ruling which similarly laid down 
that “a document which contains a decla. 
ration by a person that he holds no title 
in immovable property of Rs. 100 in 
value requires registration, and if it is un. 
registered, it cannot be received as evidence 
of any transaction affecting such pro- 
perty.” It is, I think, important to note 
that in both these cases the document 
amounted to a transaction affecting pro¬ 
perty, that is to say, effecting some change 
in the legal relationship of the parties to 
the property described. With these two 
rulings it is however necessary to read a 
very well-known ruling on the question 
“what is meant by the word declare in 
S. 17, Registration Act ?” It was laid down 
,in 5 Bom 232^ that 

the word "declare" iu S. 17, Registratiou Act. is 
to be taken in the same sense as the words ‘create, 
assign' &c. used in the same section that is, as 
implying a dcfinito change of legal relation to the 
property by an expression of will embodied in the 
document referred to. It implies a declaration of 
will, not a mere statement of fact and thus a deed 
of partition which causes a change of legal relation 
to the property divided amongst all the parties to 
it Is a declaration in the intended sense, but the 
letter containing admission, direct or inferential, 
that a partition once took pl^ce does not 'declare' 
a right within the meaning of the section. It is 
not the expression or declaration of will by which 
the right is constituted. 

This exposition of the law on the subject 
has been approved by their Lordships of 
the Privy Council in 59 I A 130* at p. 137. 
Speaking of this judgment of the Bombay 
High Court, their Lordships said : 

Though the word 'declare' might be given a 
wider meaning, they are satisfied • that the view 
originally taken by West J. is right. The distinc- 
tion is between mere recital of a fact and some- 
thing which In itself creates a title. 

I think it would be difficult to hold that 
this document, Ex. 4, is a document which 
creates a title. What it really does is to 
acknowledge that the executant never did 
have any title, that the purchase was 
benami and has been followed by the actual 
possession of the real purchaser and the 
exercise by him of the rights of a full 
owner. Learned counsel for the respondent 
also referred to two oases of this Court, 

8. Sakbaram Krlshnaji v. hCadan Krishnaji, 
(1860) 6 Bom 989. 

-4. Bageahwarl Oharan Singh v. Jagamath Koari, 
{im) 19 A I R P C 65=188 I C ?98=69 I A 
180=11 Pat 9T9 (P 0). 
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namely 19 O C 75,® in which a reference 
was made to the above mentioned ruling 
in 5 Bom 232,^ which was adopted as a 
guide and 10 0 W N 624® at p. 627. 
Another case of this Court in which the 
view taken in 19 O C 75® was followed is 
reported in 11 OWN 1071.^ To my mind 
the document in question in the present 
case does not really present any serious 
difficulty. It clearly comes within the 
description of a document which amounts^ 
merely to an admission of a pre-existing 
state of affairs and does not operate to 
create title and it was therefore admissible 
in evidence. Relying on this document the 
two lower Courts have rightly held that 
the purchase of this property in the name 
of Abid Ali Khan was really a purchase hy 
Muhammad Ali Khan. The plaintiff's title 
was therefore clearly established. I do 
not think it is necessary in these circum¬ 
stances to go into the question whether the 
proviso to S. 49 could have any application. 

As regards the question of the two annas 
odd share which is not covered l)y the 
sale deeds in the name of Abid Ali Khan, 
it is contended on behalf of the appellant 
that the plaintiff was not entitled to geo 
possession by ejectment of the defendant, 
appellant. It is to be borne in mind that 
the plaintiff's case of tenancy has failed, 
but so also has the defence case that the 
appellant succeeded to this property as the 
heir of Abid Ali Khan. Abid Ali Khan 
clearly had no title whatsoever to any 
share in these plots. There is the further 
point to be considered that it was a part 
of the defence case that the defendant's 
possession began as permissive possession 
based on permission given by Abid Ali 
Khan. That case clearly falls to the ground 
when it is shown that Abid Ali Khan had 
no status whatever with regard to these 
plots except that of a benamidar. On 
behalf of the appellant it is contended 
that as the plaintiff is unable to prove title 
over this remaining portion of two annas 
odd share and the defendant also is unable 
to prove title, but the defendant is in actual 
possession, the plaintiff was not entitled to 
get a decree for possession over the whole 
of the plot. Learned co unsel referred to 

6. Satrohan Lai v. Nageshwar PraBad. (1916) 8 
AIR Oudh 889=86 I C 770=19 O 0 76. 

6. Sitla Bakhsh Siogh v. Jang Bahadur Singh, 

(1938) 90 A I B Oudh 847=146 I C 806=8 
Luok 694=10 OWN 694. 

7. Bhagat v. Madho Prasad, (1984) 91 A I B 

Oudh 469=1611 0 463=11 OWN 1071=10 
Look 908. 
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the ruling reported in 11 I A 51® at p. 57 
for the proposition that 

the plaintiff, seeking to recover possession of an 
estate against a person who is in possession must 
recover upon the strength of his own title and not 
upon the weakness of his adversary’s title. 

He has also referred to the ruling report, 
od in 20 I A 99.® In that case their Lord- 
ships held that the position in the case 
before them was that there was a person 
in possession of this property for six years 
past without any title, and this person was 
being wilfully, improperly and illegally 
interfered with by a person who had no 
title himself. They held that the posses, 
sion of the plaintiff was suflBcient evidence 
of title as owner against the defendant. 
After referring to S. 9, Specific Belief Act 
(Act 1 of 1877) they held that it was cer. 
tainly right and just that the plaintiff 
should be able, against a person who has no 
title and is a mere wrong-doer, to obtain a 
declaration of title as owner and an injunc¬ 
tion to restrain the wrong.doer from inter, 
faring with his possession. Learned counsel 
only relies on this ruling for the proposition 
that mere possession is sufficient to defeat 
a plaintiff who has no title, but it is clear 
that for anything other than the general 
proposition this ruling is not very helpful 
because the facts are of an entirely different 
nature. Here we have the plaintiff a per¬ 
son who not only has possession over these 
plots but has also a clear title and her pos. 
session is being interfered with and she has 
been dispossessed to some extent by the 
defendant, a person who has not title of any 
kind, and all of whose suggestions in regard 
to title have been negatived. It is, of course, 
a fact that the plaintiff’s purchases do not 
cover the whole 16 annas share in these 
plots, but it is equally clear that by these 
purchases of the 13 annas odd share, pos. 
session has been obtained and exercised over 
the whole area. There has never been any 
partition of these plots, and therefore the 
possession of the plaintiff clearly extends 
to the whole of these plots and she is enti¬ 
tled to continue to retain possession of the 
whole of these plots unless and until parti- 
tion is sought by some person having a title 
to the remaining two annas odd share. 
Learned counsel for the respondent has 
referred to a ruling reported in 6 O W N 
536.^® On p. 543 I find it stated: _ 

8. Achal Earn v. Udai Partab Addiya Dat Singh, 

(1884) 10 Cal 611=111 A 51 (P 0). 

9. Ismail Ariff v. Muhammad Ghouse, (1893) 20 

Cal 834=20 I A 99=6 Sar 805 (P 0). 

10. Bashit Ahmad v. Parehotam, (1929) 16 A I R 

Oudh 837=116 I 0 440=6 OWN 686. 


It is a well-settled rule of law that one cosharer 
can maintain a suit for ejectment in respect of the- 
entire property against a trespasser. The mere fact 
that a cosharer brings such a suit can therefore- 
be no evidence that be denied the title of the other- 
cosharers. 

That, of course, was a suit of an entirely 
different nature, but it seems to me that 
the underlying principle is applicable to the- 
present case and has rightly been held- 
applicable by the two lower Courts, who- 
held that the defendant being only a tres- 
passer was liable to be ejected by any co. 
sharer of the property. The plaintiff’s suit 
was rightly decreed by the lower Court 
and the defendant’s appeal was rightly dis¬ 
missed. I find no force in this appeal andi 
dismiss it accordingly’with costs. 

v.b.b./e.k. Appeal dismissed^ 
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FULL BENCH 

Thomas 0. J., Ziaul Hasan 
AND Yorke JJ. 

Sh. Fazal Azim — Appellant. 

V. 

Fana Umanath Bux Singh and others> 

— Respondents- 

Civil Miac. Appeal No. 61 of 1935, Deci¬ 
ded on 21st February 1938, against order 
of Dist. Judge, Eae Bareli, D/. 15th July 
1936. 

^ ^ Provincial Insolvency Act (1920), Ss. 43' 
and 27 —Expiry of time for discharge — Annul¬ 
ment does not automatically take place—Court, 
can extend time for discharge before order of 
annulment is passed : 4 O W N 99$=A I B 1927- 
Oudh 506 — 105 I C 912 and SOW N 686=^ 
AIR 1923 Oudh 376=2711 O 903, Overruled. 

Though the provisions of S. 43 are mandatory, 
still the annulment of adjudication does not occur- 
as a matter of course, but has to be the subject of 
a specific order of the Court; in other words, it 
does not operate as an automatic annulment on 
the failure of the debtor to apply for a discharge. 
Hence a Court has jurisdiction to extend the time 
originally fixed under S. 27 for an application by 
the debtor for discharge, after the expiry of that 
time but before an order of annulment is passed- 
under S. 43 : 4 O TT W993 = A I B 1927 Oudh 
606=105 I C 912 andSOW N 686=A I R 
Oudh 376=111 I O 903, Overruled; AIR 1920' 
Pat 355, held overruled by A I B 1928 Tat 3^, 
AIR 1928 Mad 265, held dissenUd ^ ^ " 
1930 Mad 389, Case law reviewed. 125 0 IF 

I. A. Abbasi — for Appellant. 

P. N. Chandra — for Respondent !• 

OPINION 

Thomas C. J. — It is not necesswy to 
give the facts of the case as only an» 
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abstract question of law has been referred 
to a Full Bench by a Divisional Bench 
which is as follows : 


Whether a Court has jurisdiction to extend the 
time originally fixed under S. 27, Provincial Insol¬ 
vency Act, for an application by the debtor for dis¬ 
charge, after the expiry of that time but before an 
order of annulment is passed under S. 43, Provin¬ 
cial Insolvency Act ? 

The contention on behalf of the learned 
counsel for the applicant appellant is that 
the Court has jurisdiction to extend the 
time originally fixed under S. 27, Provin. 
cial Insolvency Act for an application by 
the debtor for discharge, after the expiry 
of that time but before an order of annul¬ 
ment is passed under S. 43. This reference 
is made necessary because of the view taken 
by this Court in 4 0 W N 993^ and 5 
OWN 686^ in opposition to the opinion 
of the other High Courts. The learned 
counsel for the appellant relies on the 
following cases : A I E 1930 Mad 389,^ 
A I E 1928 Pat 338,* 51 Cal 337,® A I E 
1925 Lab 416,® A I E 1929 Lah 399,^ 
A I E 1932 Nag 22,® A I E 1927 Bang 136,® 
AIK 1933 Bang 133.^® A I E 1926 Sind 
94'^ and A I E 1933 All 230 .^^ 

The contention of the learned counsel for 
the respondents is that the provisions of 
S. 43, Provincial Insolvency Act are man¬ 
datory and the debtor must apply for 
discharge within the period specified by the 
Court. In support of this contention the 
learned counsel has relied on the two deci. 


1. Amjad All v. Muhammad AH, (1927) 14 A I R 
Oudh 606 = 105 I 0 912 = 2 Luck 757 = 4 
OWN 998. 

2. Glrja Charan v. Sheoraj Singh, (1928) 16 A I R 

Oudh 876 =111 I C 903 = 4 Luck 22=6 
OWN 686. 

3. Palani Goundan v. Official Receiver of Coim¬ 
batore, (1930) 17 A I R Mad 889=124 I 0 61 
=68 Mad 288=68 M L J 369 (P B). 

4. Gopal Ram v. Magui Ram, (1928) 15 A I B 
Pat 888=107 I 0 080 = 7 Pat 876 =9 P L T 
829 (F B). 

6. A. J. E. Abraham v. H. B. Sookias, (1924) 11 
A IR Cal 777=81 1 0 684=61 Cal 837 

6. Laki v. Molar, (1926) 12 A I R Lah 416 = 86 

I 0 116=26 P L R 126. 

7. Bohna Ram Ishar Das v. Tara Chand. (1929) 

16 A I R Lah 899=117 10 87. ^ 

8. Laduram v. Sakharam, (1982) 19 A I R Naa 

22=186 I 0 878=27 N L R 874. ^ 

9. K. E. S. A. R. A. Ohettiar v. IdauuiZ hlvat 

Tha, (1927) 14 A I R Rang 186=100 I 0 921. 

10. Wally Muhammad Caasim v. Haji Ayoob Hail 
Abbs and Co.. (1988) 20 AI R Rang 188=144 
I 0 669. 

11. Saligram v. Official Receiver,- (1926) 18 AIB 

Sind 94=911 0 467. 

12. Madho Prasad Vyss y. Madho Prasad, (1988) 

20 A I R All 280=146 I C 668=66 All 241= 
1988 A L 7 117. 


sions of this Court as noted above, viz 
4 O W N 993* and 5 O W N 686," and 
also a case of the Patna High Court 
reported in 4 Pat 51,*® and a case of the 
Madras High Court reported in 51 Mad 
839 .*^ 

Section 27, Provincial Insolvency Act is 
as follows : 

27. (1) If the Court does not dismiss the petition 
it shall make an order of adjudication andshall 
specify in such order the period within which the 
debtor shall apply for his discharge. 

(2) The Court may, if sufficient cause is shown, 
extend the period within which the debtor shall 
apply for his discharge, and in that case shall 
publish notice of the order in such manner as it 
thinks fit. 

Clause 2 of this section clearly gives the 
Court a discretion to extend the period 
within which the debtor shall apply for his 
discharge if he shows sufficient- cause. 
I shall first deal with the cases relied on by 
the learned counsel for the appellant. 

The first case of the Madras High Court 
reported in A I E 1930 Mad 389® un- 
doubtedly supports the view urged by the 
learned counsel for the appellant. It was 
held in this case that a Court has jurisdic- 
tion to extend the time originally fixed 
under S. 27 for an application by the debtor 
for discharge, after the expiry of that time 
but before an order of annulment is passed 
under S. 43 either under S. 5, Insolvency 
Act taken with S. 148, Civil P. C. or under 
S. 27 (2) of the Act. It was further held 
that S. 43 of the Act does not operate as 
an automatic annulment on the failure of 
the debtor to apply for a discharge. In this 
case the application was presented beyond 
the period fixed for presenting the applica¬ 
tion under S. 27 of the Act. 

In the second case of the Patna High 
Court reported in A I E 1928 Pat 338,* it 
was held that the annulment of adjudica¬ 
tion does not ipso facto come into opera¬ 
tion by the expiry of the period fixed under 
S. 27 (l) of the Act but has to be deter¬ 
mined and until it is so determined, the 
Coart has the seisin of the case and has 
power to extend the time under S. 27, 
regardless of the expiry of the period origi¬ 
nally fixed and of the failure of the insol. 
vent to apply for extension thereof before 
the expiry of the period originally fixed. 
In this case, 4 Pat 51,*® on which the 

18. Ex parte Ram Krishna Misra, (1926) 12 A I B 
Pat 866=88 I 0 70=4 Pat 61=6 P L T 776. 
14. Chlnnappa Beddi v. Thomasa Reddy, (1928) 15 
A I B Mad 266=109 I 0 681=51 Mad 889= 

64 M L J 844. 
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learned counsel for the respondents relies 
was considered and it was stated that in 
that case Cl. (2) of S. 27 did not seem to 
have been considered nor the other provi- 
sions of the Act such as contained in 
S. 5 (1) and S. 10 (2). The case was not 
followed. In the third case reported in 51 
Cal 337,® it was held that 

the Court has the power, under S. 27. Cl. (2), 
Provincial Insolvency Act of 1920, to extend the 
time to apply for discharge even after the expiry 
of the period of the order for discharge. 

In the fourth case reported in A I E 
1925 Lah 416," it was held that the 
extension for good reasons, of the period 
fixed by the adjudication order for an appli¬ 
cation for discharge is contemplated by 
S. 27 (2) of the Act. It is not a fatal defect 
that the application for extension is made 
after expiry of the fixed date. S. 148, 
Civil P. C. establishes this principle and 
there is nothing repugnant to it in the 
provisions of the Insolvency Act. 

In the fifth case reported in A I E 1929 
Lah 399,' it was held that a Court can 
extend the time for applying for discharge 
even when the time originally fixed by the 
Court for this purpose has expired. The 
decisions reported in A I E 1925 Lah 
416® and A I E 1928 Pat 338^ were 
referred to with approval. The view taken 
by the Madras High Court andlOudh Chief 
Court was considered and not followed. 

In the sixth case reported in A I E 
1932 Nag 22,® it was held that S. 27 (2), 
authorizes a Court to extend the time for 
an application for discharging an adjudicated 
insolvent even if an application for exten. 
sion of time is made after the period 
specified for the application for the order of 
discharge has expired. The cases reported 
in A I E 1928 Pat 338* and A I E 
1930 Mad 389® were followed. 

In the seventh case reported in A I R 
1927 Rang 136,® it was held that an appli¬ 
cation to extend time for discharge after 
the expiry of the period fixed is maintain¬ 
able even at the instance of a creditor. In 
the eighth case reported in A I R 1933 
Rang 133,“ it was held that a Court has 
power to extend the time and that though 
the provisions of S. 43 of the Act are 
mandatory, still the annulment of adjudi. 
cation does not occur as a matter of course, 
but has to be the subject of a specific order 
of the Court. In the ninth case reported 
in A I R 1926 Sind 94,“ it was held that 


A. I. R. 

the words ‘shall be annulled’ in S. 43 are to be 
construed as directory and discretionary and not 
mandatory or peremptory. So the Court in Us 
discretion in the circumstances of a particnlar 
case, where the debtor has failed to apply for his 
discharge within the time originally fixed, has 
power to extend the time within which the debtor 
must apply for his discharge. 

In the tenth case reported in A I R 1933 
All 230,^® it was held that S. 43 read with 
S. 27 makes it clear that there is no auto, 
matic annulment of the order of adjudica¬ 
tion; and hence it is open to the Insolvency 
Court to extend the time for applying for a 
discharge even after the expiry of the period 
originally fixed. 

It is thus clear that the view taken by 
the Madras, Patna, Calcutta, Lahore, 
Rangoon, Sind and Allahabad High Courts 
is that a Court has jurisdiction to extend 
the time originally fixed under S. 27 for an 
application by a debtor for discharge, after 
the expiry of that time but before an order 
of annulment is passed under S. 43 of the 
Act. The learned counsel for the respon. 
dents, as stated above, has relied on 51 
839,“ 4 O W N 993,^ SOWN 686® and 4 
Pat 51.“ 

In Madras case reported in 51 Mad 839,** 
it was held that the provisions of S. 43 of 
the Provincial Insolvency Act were manda- 
tory and the Court had no power to extend 

the time for an application by the insolvent 
for his discharge, after the period specified 
in the order of adjudication for such an 
application had expired. It is not neces¬ 
sary for me to discuss this case at length 
because this view was not accepted in a 
later case reported in A I R 1930 Mad 
389=63 Mad 288.® 

The Hon'ble Judges who decided the 
case reported in 4 O W N 993,* based 
their decision on the view taken in the 
Patna case 4 Pat 51.*® There is no dis¬ 
cussion or mention of S. 27, Provincial 
Insolvency Act. The case reported ^ 
4 Pat 51*® has been overruled in AIK 
1928 Pat 338.* The decision reported m 
SOWN 686® is based on the view taken 

in 4 O W N 993* and 4 Pat 61.*® There is 
no discussion of S. 27 of the Act in t is 
judgment also. 

In my opinion though the provisions o 
S. 43. Provincial Insolvency Act are naan- 
datory, still the annulment of adjudtoation 
does not occur as a matter of course, 
has to be the snbjeot of a sproific ordw 
of the Court; in other words, it does n 
operate as an automatic annulment on 
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failure of the debtor to apply for a dis. 
charge. My reply to the reference is that 
a Court has jurisdiction to extend the time 
■originally fixed under S. 27, Provincial 
jlnsolvency Act for an application by the 
'debtor for discharge, after the expiry of 
(that time but before an order of annul¬ 
ment is passed under S. 43, Provincial 
Insolvency Act. 

Zia-ul-Hasan J.—1 agree. 

Yorke J.—I agree. 

By the Court. —Our reply to the refer, 
ence is that a Court has jurisdiction to 
extend the time originally fixed under 
S. 27, Provincial Insolvency Act, for an 
application by the debtor for discharge, 
after the expiry of that time but before an 
order of annulment is passed under S. 43, 
Provincial Insolvency Act. 

K.S./r.K. Reference answered. 

A. I. R. 1938 Oudh 125 

Thomas C. J. and Ziaul Hassan J. 

Beni Datt and others — Defendants — 

Appellants. 

V. 

Baijnath — Plaintiff — Respondent. 

Mis. Appeal No. 46 of 1936, Decided on 
7th March 1938, against order of Sub. 
Judge, Partabgarh, D/. 10th February 
1936. 

(a) Arbitration — Award — Death of one 
party to reference whether revoke* reference 
depend* on intention of partie* — Whole 
enquiry fini*hed during lifetime of deceased 
party — Award delivered after death without 
bringing repreientative of decea*ed on record 
—Award i* not invalid. 

The question whether a submission to arbitra* 
tion is revoked by the death of one of the parties 
to it depends on the intention of the parties. If 
the intention is that not merely themselves but 
their repre(eDtativeB.in-iDtere8t should be bound 
by the decision of the arbitrators, the reference 
plainly does not stand revoked by the death of one 
of the parties. [p lae C 1] 

Where certain partners agreed to submit to 
arbitration their dispute as to the share of loss in 
the business that each should bear, it must be 
presumed that the repiesentatives.in.intere6t will 
be bound by H, though there is no express 
provision to that effect in the reference, as the 
matter in dispute is not personal to the parties, 
and the dispute cannot end with the life of any 
one member. fp 126 C 1] 

Further the fact that the award is delivered 
alter the death of a partner, without his son being 
■brongbt on record, does not invalidate the award, 
if the whole enquiry is finished during the lifetime 
of the deceased : 2S J 0 262 : A J It 2922 Cal 226 
and 24 C W 2f 759, Bel. on. [P 126 Cl. 2] 


(b) Arbitration—Award—Substantial justice 
done—Defect in procedure is no ground for 
setting it aside — Failure of one of arbitrators 
to sign does not render award invalid. 

An a'ward made on a proper reference ought not 
to be set aside on the ground of an alleged defect 
in procedure not affecting the merits, ■where sub¬ 
stantial justice has been done : A I B 1922 Cal 
226, Fell. [PmOl] 

Where an award is arrived at by all the arbi" 
trators and represents their decision, the failure of 
an arbitrator to sign does not render it invalid : 
A I B 1918 All 426 and AIR 193U Ondh 389 
Foil.; .1 X R 2916 All 274 and 7 All 523, DiUing. 

[ P 127 C 1] 

Radha Krishna and C. P. Lai — 

for Appellants. 

Ali Zaheer — for Respondent. 

Judgment.—This is an appeal against 
an order of the learned Civil Judge of 
Partabgarh filing an award and passing a 
decree thereon on the application of Baij 
Nath, respondent. It appears that four per¬ 
sons, namely Baij Nath, respondent, Beni 
Dutt and Ram Sewak, appellants 1 and 2, 
and Jamna Dass, father of Paras Nath, 
appellant 3, entered into a partnership for 
carrying on some business. The business 
resulted in a loss and disputes arose as to 
the proportion in which the partners were 
liable to bear that loss. On 7th December 
1933, all the four persons entered into an 
agreement to refer the matter in dispute 
to the arbitration of Sirah Mai, Ganga 
Prasad, Ghanshiam Dass and Debi Dayal, 
arbitrators, and Babu Lai, umpire. The 
arbitrators gave their award on 15th June 
1936, and on 30th .August 1935, Baij Nath, 
respondent, applied to have the award 
filed in Court. The present appellants 
raised various objections to the filing of 
the award, but the learned Civil Judge 
overruled their objections, and holding that 
the award was valid ordered the award to 
be filed and a decree to be passed in pursu¬ 
ance of it. It is against this order that 
this appeal has been brought by the 
defendants to the suit registered under 
Rule 20 (2), Sch. 2 to the Code of Civil 
Procedure. 

The learned counsel for the appellants 
has raised two points before us in this 
appeal. The first is that one of the parties 
to the reference, namely Jamna Dass, 
died before the arbitrators delivered their 
award, and his son, Paras Nath, 
lant 3, was not made party to the procew- 
iog by the arbitrators. The wcond is that 
all the arbitrators did not join in making the 
award. On the first point the learned counsel 
for the appellants argues in the first place 
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that the death of Jamna Dass had the 
effect of revoking the reference, as he says, 
the agreement does not contain a provision 
that the reference would bind the succes- 
sors-in.interest of the parties also. In 
support of this argument he relies on D. 0. 
Banerji’s Law of Arbitration in India, 
(Edn. 1932), p. 195, where it is said : 

If the submission provides either in express 
terms or by necessary implication that it shall 
bind the legal personal representative of the par¬ 
ties thereto, then they are bound, but if it con- 
tains no such provision, the ordinary rule of law 
that the death of the principal revokes the autho¬ 
rity of his agent takes effect, and the legal personal 
representatives are not bound. 

This remark however is based on an 
English case; but in 13 I C 161* it was 
held l)y a Bench of the Calcutta High 
Court that the rule of the English Common 
law that a submission to arbitration 
stands revoked by the death of one of the 
parties is not applicable to this country. 
The learned Judges say: 

The test to be applied is, what is the true 
nature of the submission ? Were the matters in 
difference personal questions in respect whereof 
it was not intended that the succession in interest 
of the parties should be affected by the decision of 
the arbitrators ? If the intention of parties was 
that not merely themselves but their representa- 
tivcs-in-interest should be bound by the decision 
of the arbitrators, the reference plainly does not 
stand revoked merely by the death of one of the 
parties. 

In the present case the matter in 
dispute among the parties to the reference 
was not a matter personal to the parties 
themselves, and though there is no express 
provision in the agreement that the repre- 
sentatives-in-interest of the parties will be 
bound by the reference, it must, in our 
opinion, be presumed that that was the 
intention of the parties, as the dispute 
referred to the arbitrators could not end 
with the life of any of the parties. There 
is thus no force in the contention that the 
reference in the present case came to an end 
on the death of Jamna Dass. 

The second argument put forward on 
behalf of the appellants on this point is 
that as the award was delivered after 
Jamna Dass’ death without his son. Paras 
Nath, being brought on the record, the 
award was invalid. This argument, too, 
does not appear to us to have any force. 

It is true that the order of Paras Nath 
being made a party is contained in the 
award itself, but as the arbitrators had 

1. Manindra Nath v. Mohanunda Roy, (1912) 15 

C L J 860=13 I 0 161. 
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finished the inquiry into the case in the 
life, time of Jamna Dass, and as nothing 
remained for them to do except to make 
the award, we are of opinion that the 
award cannot be said to be invalid merelj' 
because it was given after the death of 
Jamna Dass. In the case of the Calcutta 
High Court referred to above, the facts 
were similar and the learned Judges said : 

If the hearing had not been completed, it would 
have been necessary to bring the representatives of 
the deceased party on the record and to make 
them parties to the submission. Here however 
the hearing had terminated and nothing remained 
for the arbitrators to do but to believe their award. 
\ye are of opinion that the award so delivered is 
binding upon the parties and their reprseentatives* 
in^interest. 

In A I R 1922 Cal 226,“ a Bench of the 
Calcutta High Court held that where an 
agreement was made to refer a dispute 
about property to arbitration by some of the 
parties on their own behalf and on behalf 
of minors and the investigation had been 
finished and documents produced before the 
arbitrators while they were alive, there is 
DO rule of procedure by which the arbitra¬ 
tors could substitute the representatives or 
appoint guardian ad litem for infants. 
Similarly in 14 OWN 759* it was held 
that where an agreement to refer having 
been filed in Court, the Court appointed an 
arbitrator who, after finishing his enqui¬ 
ries and hearing the arguments of the 
pleaders of the parties, reserved this report 
and award, and then one of the parties 
died, the death of the party did not make 
the award void, and that the doctrine of 
nunc pro tunc was applicable as in the case 
of a judgment of Court. We are therefore 
of opinion that the award in the present 
case was not invalid because it was made 
after the death of Jamna Dass. 

The second point urged on behalf of the 
appellants is that the award is invalid, 
because at no sitting of the arbitrators all 
of them were present. The agreement, 
(Ex. 2), provides that the award of the 
arbitrators should be either unanimous or 
of the majority, and it is contended that as 
at least Ganga Prasad arbitrator, whom 
the appellants examined in the Court below 
did not join any sitting of the arbitrators, 
the award cannot be said to be even that 
of the majority. In this connexion the 
learned counsel for the appellants relies on 

2. Binayakdas Acharjee v. Sashi Bhushan, (1922) 

9 A IR Oal 226=70 I 0 459=26 C W N 804. 

8. Hara Krishna v. Ram Gopal, (1910) 14 C W N 
759=6 I 0 170. 
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^ct and withdrew from the arbitration. In 
the present case none of the arbitrators did 
■so. In fact according to the evidence of 
Babu Lai, umpire, which was believed by 
the learned Court below, and which we also 
■see no reason not to believe, the award was 
•given "under the joint consultation” of all 
the arbitrators including Ganga Prasad. 
He further says that though Ganga Prasad 
-did not sign the award, yet the award had 
his concurrence. It cannot therefore be 
said that the award in question was not a 
unanimous award. It has been held by the 
various Courts in India that where an 
■ award is arrived at by all the arbitrators 

t and represents their decision, the failure of 
an arbitrator to sign does not render it 
invalid : vide 43 I C 154® and 7 O W N 
541.^ The learned counsel for the appellants 
lays much stress on the statement of Babu 
Lai, umpire, that at every meeting of the 
arbitrators one or another of the arbitra. 
tors was always absent, but, in the first 
■place, none of the defendants ever took any 
•objection to the meeting of the arbitrators 
being held in the absence of one or other 
•of them, and in the second, we are in per. 
feet agreement, if we may respectfully say 
•so, with what the learned Judges of the 
Calcutta High Court said in A I H 1922 
Cal 226,^ namely that an award made on 
iproper reference ought not to be set aside 
^on the ground of an alleged defect in pro. 
icedure not affecting the merits where sub. 
■^stantial justice has been done. 

We agree with the learned Judge of 
'Court below that none of the grounds 
•mentioned in Rr. 14 and 15, Sch. 2, Civil 
■P. C. has been made out, and therefore we 
'dismiss this appeal with costs. 

v.B.b./r.k. Appeal dUmiseed. 


4. Kali Charan Panda v. Qupta Nath MUra, 
(1918) 6 A I R All 274=46 I C 34=16 A L J 
807. 

• 6. Nand Ram v. Fakir Chand, (1865) 7 All 623= 
1885 AWN 189. 

•'6. Manphool v. Bahi Ram, (1918) 6 A 1 B All 
426=48 I C 154. 

17. Bboj Nath v. Shiv Nandan, (1980) 17 A I R 
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Thomas C. J., Ziaul Hasan 
AND Hamilton JJ. 

Bahu Kundanlal — Defendant — 

Appellant. 

V. 

Haji Sheikh Faqir Bakhsh — 

Plaintiff — Respondent. 

Second Appeal No. 194 of 1935, Decided 
on 28th March 1938, against decree of 
First Addl. Judge, Small C. C., Lucknow, 
D/- 9th April 1935. 

^ (a) Transfer of Property Act (1882 as 
amended in 1929), S. 92—S. 92 U retrospec¬ 
tive, except in regard to acts done before 1st 
April 1930 in any proceeding pending in any 
Court on that date. fPer Full Bench.) 

The general rule of law is that an Act has no 
retrospective effect unless it is so specifically pro. 
vided but there are certain exceptions; for instance, 
declaratory statutes passed to remedy defects in 
form have retrospective eSect. Whenever the 
intention is clear that the Act should have a 
retrospective operation it must unquestionably 
be 60 construed, even though the consequences 
may appear unjust and hard. So far as the pro¬ 
visions of S. 03. Amending Act are concerned, all 
the sections which have not been specifically 
mentioned stand on the same footing. The words 
“such tight, title, obligation or liability” in 
Clause (d) refer to the right, title, obligation or 
liability mentionedin Clause (c), namely any right, 
title, obligation or liability already acquired, 
accrued, or incurred before 1st April 1930. Part 2 
of Cl. (d) is independent of the rest of 8. 63 and 
deals only with the provisions of the Amending 
Act other than those specified in the section. 
Part 3 of Cl. (d) does not refer to part 2. The 
word 'herein' means part 1 of Cl. (d) and does 
nob refer to part 2 of that clause or to the Act 
itself and that “any such remedy and any such 
proceeding as is herein referred to” means the 
remedy or proceeding in respect of the right, 
title, obligation or liability as is mentioned in 
Cl. (c). The sections not specified in 8. 63 of the 
Amending Act have retrospective eflect. Therefore 
the provisions of the amended S. 92 have retros¬ 
pective effect, except in regard to acts done^ before 
1st April 1930 in any proceeding pending in any 
Court on that date : AIR 1936 Oudh 102, Not 
foil. [P 128 0 1,2;P 129 0 1.2] 

(b) Transfer of Property Act (1882), S. 92* 
Para. 1 (as amended In 1929)— Certain co 
•barer* mortgaging property and selling portion 
of it to M—M out of sale consideration left 
with him redeeming mortgage—Suit by trans¬ 
feree* of other co-sharers for redemption of 
their respective shares —Case held fell within 
Para. 1, S. 92 —Suit for redemption held 
governed by Art. 148, Lim. Act. (Pet Division 
Bench). 

Certain co-eharers who had mortgaged the pro¬ 
perty sold a portion of the property to M and OMt 
of the oonaideration for the sale a sum was left 
with If lor payment of the decree of the mortgagee. 
Af deposited Ibis amount In the Court and redeem- 
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ed the mortgage. Subsequently the transferees 
from other co-sharers brought a suit for redemp¬ 
tion of the shares of their transferors on payment 
of proportionate amounts due against those 
shares: 

Held that who had purchased a portion of 
the property was clearly in a position of a co- 
mortgagor with other co-sharers. His case fell 
within para. 1 of S. 92 and therefore by his 
redemption of the mortgage he became subrogated 
to the rights of the original mortgagee. The 
suit by the transferees from other co-sharers for 
redemption was therefore clearly governed by 
Art. 148, Lim. Act A I R 1934 Oudh 129 atid 
AIR 1934 Oudh 213, Distivg.; A J li 1929 All 
943, Rel. on. [P 133 C 2; P 134 C 1, 2] 

Radha KrishDa, L. S. Misra and K. L. 
Varma — /or Appellant. 

Haider Husain, H. H. Zaidi and Rame- 
shwar Dayal — /or Bespondent. 

OPINION 

Thomas C. J. —The following abstract 
question of law has been referred by a 
Division Bench to a Full Bench : 

Have the provisions of the amended 
S. 92, T. P. Act, retrospective effect or not?” 

The general rule of law is that an Act 
has no retrospective effect unless it is so 
specifically provided but there are certain 
exceptions; for instance, declaratory sta- 
tutes passed to remedy defects in form 
have retrospective effect. Whenever the 
intention is clear that the Act should have 
a restrospective operation, it must unques- 
tionably be so construed, even though the 
consequences may appear unjust and hard. 
The answer to the question, which has 
been referred to the Full Bench depends 
on the interpretation to be put on S. 63, 

^ T. P. (Amendment) Act (20 of 1929). The 
whole trouble has arisen on account of the 
obscure language of Cl. (d) of S. 63 of the 
Amending Act. The section runs as follows: 

Nothing in any of the following provisions of 
this Act, namely Ss. 3, 4, 9, 10. 15, 18, 19, 27, 30 
Cl. 1(c) of S. 31, Ss. 32, 83, 34. 35, 46, 52, 55, 57, 58, 
59, 61 and 62 shall bo deemed in any way to affect; 

(a) the terms or incidents of any transfer ofpro- 
perty made or effected before Ist April 1930 ; 

(b) the validity, invalidity, effect or conse¬ 
quences of anything already done or suffered be¬ 
fore the aforesaid date, 

(c) any right, title, obligation or liabilityalready 
acquired, accrued or incurred before such date, or, 

(d) any remedy or proceeding in respect of such 
right, title, obligation or liability: and nothing in 
any other provision of this Act shall render in¬ 
valid or in any way affect anything already done 
before 1st April 1980, in any proceeding pending 
in a Court on that date; and any each remedy and 
&ny such proceeding as is herein referred to may 


be enforced, instituted or continued as the case 
may be as if this Act had not been passed. 

This section deals with the question 
whether the provisions of the Act have or 
have not the retrospective effect and certain 
sections of the Act have been mentioned as 
not having retrospective effect. Cl. (a) of 
S. 63 refers to the interpretation. CL (b) 
to the right, Cl. (c) to the liability and 
obligation, CL (d) to remedy or proceeding. 
S. 47, which has introduced S. 92 into the 
Transfer of Property Act, has not been 
mentioned in S. 63. In my opinion so far 
as the provisions of S. 63 of the Amending 
Act are concerned, all the sections which 
have not been specifically mentioned standi 
on the same footing. So far as the sections 
specified in S. 63 are concerned, Cls. (a),, 
(b), (c) and the first part of CL (d) show 
that the provisions contained in those sec. 
tions have no retrospective effect. The 
real question is with regard to those sec¬ 
tions of the Amending Act which are not 
specified in S. 63, and there is a conflict of 
opinion on the point with regard to those 
sections among the various High Courts. 
This conflict of opinion is due to the fact 
that the language of the latter portion of 
Clause (d) of S. 63 is obscure, and in my 
opinion the clause has been misplaced. 

The learned counsel for the appellant 
has contended that S. 92 of the Act has no 
retrospective effect and does not govern 
the present suit. He relies on the decision 
of a Bench of this Court reported in 1935 
OWN 1238^ in which it was held that 
S. 53.A, T. P. Act which is also a section 
not specified in S. 63 of the Amending Act, 
bad no retrospective effect and had no 
application to leases executed before Ist 
April 1930. The main reasoning on which 
this conclusion was based was that the 
language of CL (d) of S. 63, Amending Act 
(20 of 1929) was so obscure that it was 
not possible to say that the intention of 
making any provisions of the Act retros¬ 
pective was expressed even by implication,, 
and in my opinion if this reasoning is ac¬ 
cepted and applied to the present case, it 
would necessarily follow that S. 92, T- P. 
Act, also had no retrospective effect. The 
result will be that none of the provisions 
of the Amending Act will have any retros. 
pective effect. With due respect to the 
Honourable Judges, who decided Janki s 
case^ 1 beg to differ with their conclusion. 
In my opinion the decision is not sound - 

X. Janki v. Kanhaiya Lai, (1936) 23 A IB Oudb.^ 

102 = 169 IC 316 = 1935 OWN 1238. 
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My learned brother Ziaul Hasan J. who 
was a member of that Bench, after further 
considering the wording of 63, of the 
Amending Act has now come to a contrary 
conclusion. In my opinion there can be no 
doubt that the words "such right, title, 
obligation or liability” in Clause (d) refer 
to the right, title, obligation or liability 
mentioned in Cl. (c), namely, any right, 
title, obligation or liability already ac- 
quired, accrued, or incurred before 1st 
'April 1930. 


The difficulty in interpreting S. 63 arises 
from the fact that part 3, Cl. (d) follows 
part 2 from which it is concluded that 
it refers to part 2 also. In my opinion 
part 2 of Cl. (d) is independent of the 
rest of S. 63 and deals only with the pro- 
visions of the Amending Act other than 
those specified in the section. That part 3 
of Cl. (d) does not refer to part 2 is borne 
out by the fact that mention is made there, 
in of any such remedy and any such pro. 
ceeding as is herein referred to”, but no 
remedy or proceeding has been referred to 
in part 2 of Cl. (d). The word herein’ 
means part 1 of Cl. (d) and does not refer 
to part 2 pf that clause or to the Act itself 
and that any such remedy and any such 
iProceeding as is herein referred to” means 
|the remedy or proceeding in respett of 
ithe right, title, obligation or liability as 
is mentioned in Clause (c). The learned 
counsel for the appellant also relied on the 
following oases : 10 Rang 465,^ U Rang 
494,^ AIR 1932 Mad 734.* AIR 1934 
All 701.^ 13 Pat 111® and AIR 1935 
Bom 91.^ 


A careful reading of the cases Nos. 2 to 
6 will show that they were not decided on 
a consideration of S. 63 of the Amending 
Act. In the case reported in 10 Rang 465- 
it was conceded that the argument that 
the fact that certain seotiops are deOnitely 


A L. Firm, (1932) 
o 197==140 I C 16G=10 Rang 4GS 

8 . Rank of Cbettlnad Ltd. v. Ma Ba Lo (193 

23 AIR Rang 162=163 1 0 616=14 Rai 
494. 

4. Kaoji & Moolji Brothers v. Shunmuean Pilli 
(1932) 19 A I R Mad 784=189 I C 870= 
Mad 169=C8M L J 697.t 

6 . Gauri Shankar v. Gopal Dag, (1984) 2i a I 
All 701=161 I C 388 o*; A 1 

6 . Jagdoo Saha v. Mahabir Prasad. (19341 ' 
. A 1 R Pat 127=168 I C 602=18 Pat 111= 

P L T 78. 

7. Cooverjee H. Plumber r. Vaeant Theosopblc 

Oo>op«ratUe Hongiog Society Ltd , (1936) ‘ 
AIR Bom 91=164 I C 688=86 Bom L 

lSi6. 


made not retrospective implies that the 
remaining sections must be regarded as 
having retrospective effect, has force; the 
question whether or not S. 101 has re. 
trospective effect was decided mainly on 
the general principle that no retrospective 
effect should be given to an enactment 
unless there appears a clear intention that 
it should have retrospective effect. But 
as I have shown above the language of 

. 63 does show an intention that sections 
not specihed in it were meant to have 
retrospective effect. The second case report, 
ed in 14 Rang 494^ simply follows the 
first case. It does not contain any dis- 
cussion either of S. 63 or the interpreta¬ 
tion to be put upon it. The considered 
opinion of the five Judges of the Allahabad 
High Court is that the sections not speci. 
tied in S. 63, T. P. Act, have retrospective 
effect : vide I L R 1937 All 880.' 

Therefore my .answer to the questioni 
referred to the Full Bench is that the' 
provisions of the amended S. 92. T. P. Act,' 
have retrospective effect, except in regardi 
to acts done before 1st April 1930, in anyl 
proceeding pending in any Court on that' 
date. 

Ziaul HasAn J, — This is a reference 
by a Division Bench of this Court to a Full 
Bench and as the question referred is an 
abstract question of law', it is not necessary 
to mention the facts of the case which has 
given rise to the reference. The question 
referred to us is as follows : 

"Have the provisions of the amended 

S. 92, T. P. Act retrospective effect or nob?” 

The answer to this question depends 

on the interpretation to be pub on k 63, 

T. P. (Amendment) Act 20 of 1929. That 
section runs as follows ; 

Nothing in any of the following provisions of 
this Act, namely Ss. 3. 4, 9, 10.15. 18. 19, 27, 30, 
Cl. (c) of S. 31, Ss. 32. 33, 34, 35, 46, 52. 55. 57, 
56, 59, Cl and G2 shall be deemed in any way to 
affect, 

(a) the terms or incidents of any transfer of 
property made or effected before 1st April lO.SO, 

(b) the validity, invalidity, effect or conse- 
qaenccs of anything already dene or suffered before 
the aforesaid date, 

(c) any right, title, obligation or liability 
already acquir^, accrued or incurred before such 
date, or, 

(d) any remedy or proceeding in respect of such 
right, title, obligation or liability; and nothing in 
any other provision of this Act ghsll render invalid 
or in any way affect anything already done before 


e. Bira Bingfa v. Jai Singh, (1987) 24 A I R All> 
688=171 1 O 163=1 L B 1987 All 680=1937 
A L J 840 (F B). 
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1st April 1930, ia any proceeding pending in a 
Court on that date; and any such remedy and 
any such proceeding as is herein referred to may 
be enforced, instituted or continued as the case 
may be. as if this Act had not been passed. 

It will be noted that this section deals 
with the question whether the provisions 
of the Act have or have not retrospective 
effect and that certain sections of the Act 
have been specified as not having retrospec- 
tive effect. The other sections of the Act 
have not been mentioned in S. 63 and 
among them is S. 47, which has introduced 
S. 92, as it now stands, into the Transfer of 
Property Act. It may be conceded that 
so far as the provisions of S. 63 of the 
Amending Act are concerned, all those 
sections which have not been specifically 
mentioned in that section stand on the 
same footing. Now although I was a 
party to the decision in 1935 OWN 1238^ 
in which it was held that S. 63.A, T. P. 
Act (which is also a section not specified 
in S. 63 of the Amendiog Act) has no 
retrospective effect, I must confess that 
after further considering the wording of 
S. 63 of the Amending Act I have come to 
a contrary conclusion. 

So far as the sections specified in S. 63 
are concerned, there can be no doubt that 
CIs. (a), ‘(b), (c) and the first part of Cl. (d) 
clearly show that the provisions contained 
in those sections have no retrospective effect 
at all. The question arises only with 
regard to those sections of the Amending 
Act which have not been specified in S. 63 
and there is a sharp conflict of opinion on 
the point with regard to those sections 
among the various High Courts. It seems 
to me that this conflict of opinion is due 
to the fact that the last portion of Cl. (d) 
of S. 63 has been somewhat misplaced. 
For the sake of easy reference, I would 
divide Cl. (d) into three parts, each sepa. 
rated from the other by a semicolon, and 
would call them parts Nos. 1, 2 and 3 of 
Cl. (d), respectively. If we place part 3 of 
this clause beginning from the word and 
and ending with the word passed in 
place of the second part beginning with 
“and” ending with “date” and the second 
part in place of the third, the difficulty in 
the interpretation of Cl. (d) to my mind 
entirely disappears. I would read the 
clause thus: 

Any remedy or proceeding in respect of such 
right, title, obligation or liability ; and any such 
remedy and any such proceeding as is herein refer¬ 
red to may be enforced, instituted or continued, as 
the case may be, as if this Act had not been passed 
and nothing in any other provision of this Act 


shall reader invalid or in any way affect anything 
already done before 1st April 1930, in any proceed¬ 
ing pending in a Court on that date. 

There can be no doubt that the words 
“such right, title obligation or liability,” 
in Cl. (d) refer to the right, title, obligation 
or liability mentioned in Cl. (c), namely a 
right, title, obligation or liability already 
acquired, accrued, or incurred before 1st 
April 1930. If, therefore, we place the third 
part of Cl. (d) just after the first part, 
Uiere can be no difficulty in the interpre. 
tation of that part, for in that case the 
entire part 3 of Cl. (d) will refer to Cl. (c) 
and the first part of CL (d) that is to say, / 
to remedies and proceedings in respect of 
rights, title, obligations or liabilities ac¬ 
quired, accrued or incurred before 1st April 
1930. After this will follow the second 
part of Cl. (d) which deals with sections of 
the Amending Act not specifically men¬ 
tioned in S. 63 and all that that part of 
Cl. (d) provides is that the said sections of 
the Act will have no operation in those 
cases only in which a proceeding was pend- 
ing in a Court on 1st April 1930, and in 
those proceedings also to those Acts only 
which had been done before 1st April 1930. 
In other cases they will have full effect. 
S. 47 of the Amending Act is one of 
the unspecified sections and, therefore, it 
will have, in my opinion, full effect except 
on an act done before 1st April 1930, in 
any proceeding pending in any Court on 
that date. 

The difficulty in the interpretation of 
S. 63 arises from the fact that part 3 of 
CL (d) follows part 2 and from this it is 
naturally concluded that it refers to part 2 
also. In 1935 OWN 1238,^ referring to 
part 3 of CL (d) it was said : 

This passage cannot we think be held to 
only to proce^ings pending in a Court on Ist Apri 
1930. The word ‘instituted’ shows that the pro¬ 
ceeding can be not merely continued but that it 
may be instituted as if the Act had not been 
passed. . > 

This shows that the third part of CL (dl 
was in that case considered to refer to the 
second part and the use of the word 
tuted’ in my opinion shows that the 
part was not intended to refer to the 
second part. The second part of Cl W 
appears to me to be totally indepena^t o 
and unconnected wit-h the rest of 
and it deals only with the provisions of tw 
Amending Act, other than tho^ 
in the section. That part 3 of 01. (d) 
not refer to part 2 is also apparent from 
the fact that mention is made therem oi 
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any such remedy and any such proceeding 
as is herein referred to,” but no remedy or 
proceeding has been referred to in the 
second part of Cl. (d). To my mind the word 
herein” means the first part of Cl. (d) 
only and does not refer to the second part 
of that clause or to the Act itself, so that 
any such remedy and any such proceeding 
as herein referred to” means the remedy or 
proceeding in respect of the right, title, 
obligation or liability as is mentioned in 
Cl. (c). The interpretation put upon part 
3 of Cl. (d) by the learned counsel for the 
appellant leads to the conclusion that no 
provision of the Amending Act was intend, 
ed to have retrospective effect and in 
that case it was entirely purposeless to 
specify some provisions of the Act in S. 63 
and omit the others. This anomaly was 
noticed by us in 1935 O W N 1238,^ 
where it was stated ; 


If this is the correct interpretation, then it is 
no doubt difficult to see why ccrt.iin sections have 
been expressly mentioned as not having retros¬ 
pective effect because the result of this interpreta¬ 
tion should seem to be that none of the sections 
would have retrospective effect. 

V 

It was however thought that the langu. 
age of S. 63 is by no means clear on the 
point whether the new S. 53-A of the 
Transfer of Property Act has or has not 
retrospective effect and in view of their 
Lordships of the Judicial Committee’s 
pronouncement in (1898) A C 469,“ that 
retrospective effect ought not to be given 
to a statute unless an intention to that 
effect is expressed in plain and uoambi- 
guous language, it was held that S. 53.A 
could not be said to have been given rotros. 
peotive effect. If however Cl. (d) of S. 63 
is read as I have mentioned above, S. 63 
does not show by necessary implication 
that sections other than those specifically 
mentioned in it were meant to have retros¬ 
pective effect. 


The learned counsel for the appellant 
has referred us to the following cases .■ 10 
Rang 465,® 14 Rang 494,® AIR 1932 Mad 
734, AIR 1934 All 701,® 13 Pat 111® 
AIR 1935 Bom 91^ and 1935 OWN 
1238. In the first case though it was 
conceded that the argument, that the fact 
that certain sections are definitely made 
cot retrospective implies that the remain, 
ing sections must be regarded as having 
retrospective effect, has force, the question 

9. Young V. Adams, (1898) A 0 469=67 L J P C 
76=78 L T 606=14 T Ii R 873. 


whether or not S. 101 has retrospective 
effect was decided mainly on the general 
principle that no retrospective effect should 
be given to an enactment unless there 
appears a clear intention that it should 
have retrospective effect. The learned 
Judge who decided this case said : 

In my opinion S. 101 is a section which affects 
existing rights and therefore despite S. 63 of Act 
20 of 19291 must hold that tho new S, 101 has 
no retrospective effect. 

This goes to show that in the learned 
Judge’s opinion S, 63 of the Amending Act 
gives S. 101 retrospective effect. The second 
case simply follows the first and contains 
no discussion either of S. 63 or the inter, 
pretation to be put upon it. In the third 
case it was said : 

Their Lordships of the Judicial Committee in 
(1898) A C 469,® have stated that retrospective 
effect ought not to be given to a statute unless an 
intention to that effect is expressed in plain and 
unambiguous language. Judged by that test Act 
20 in our opinion fails to disclose an intention 
that S. 53-A was to have a retrospective effect; 

but as I have shown above, the language 
of S. 63 does show an intention that sec. 
tioDS not specified in it were meant to have 
retrospective effect. In the fourth case, 
the learned Judge who decided that case 
contented himself with following the case 
in A I R 1932 Mad 734,^ and the following 
passage is all that we find in his judgment 
on the point : 

As regards the second point it has been held in 
AIR 1932 Mad 734,* that S. 53-A has no retros¬ 
pective effect. I take the same view as in that 
case. 

In the fifth case it was simply assumed 
that S. 92, T. P. Act was not applicable to 
the case as it came into force in 1930, 
while “all such rights as the defendant had 
were already vested before that date.” 

S. 63 of tbe Amending Act was not at all 
considered in this case. The above remark 
applies to the sixth case also in which 
Murphy and Sen JJ. respectively dealt 
with the question with the following 
remarks only ; 

It has been pointed out by the other side that 
8 . 53.A, T. P. Act, as now amended, came into 
force in 1930, and can have no application to tbe 
present appeals, tbe facts of which happened 
before that date. It also has no retrospective 
effect, 

and 

it has also been pointed out by Mr. Jayakar that 
the receipts in the case show that the amounts 
were paid by tbe appellants between tbe years 
1924 and 19-27, while the new 8. 68.A. T. P. Act 
came into operation on 1st April 1930, so that the 
alleged part performance took place before the 
section came i^to operation. 
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The last case is the case of our cwn 
Court to which I have already referred. It 
will be seen therefore that none of the 
cases relied onby the learned counsel for the 
appellant, except the case of our own Court, 
was decided on a consideration of S. 63 of the 
Amending Act and I have already stated 
the reasons for the decision in 1935 OWN 
1238.^ Owing to the view I take of S. 63 
of the Amending Act, it is not’necessary to 
refer to the decisions of the various High 
Courts relied on by the learned counsel for 
the respondent in which it has been held 
that sections not specified in S. 63 have 
retrospective eflect, but I may mention 
that that is the considered and concurrent 
opinion of five Judges of the Allahabad 
High Court : vide I L R 1937 All 880.® 
I would therefore answer the question 
referred to the Full Bench as follows: The 
provisions of the amended S. 92, T. P. Act 
have retrospective effect, except in regard 
to acts done before 1st April 1930, in any 
proceeding pending in any Court on that 
date. 

Hamilton J.—I have had the advantage 
of seeing the judgments of my learned 
brothers and I agree with their answer to 
the question referred. It appears to me that 
when S. 63 of the Amendment Act states 
that the sections of which the numbers are 
given shall not he deemed to affect what is 
contained in (a), (b), (c) and in (d) "any 
remedy or proceeding in respect of such 
right, title, obligation or liability” [i. e. 
what is contained in (c)] the Legislature 
meant it to be understood that wbat is not 
specified in (a), (b), (c) and that part of (d) 
which I have quoted is affected. Similarly 
when in the middle part of (d) it is stated 
that : 

Nothiog in any other provisions of this Act 
shall render invalid or in any way affect anything 
alrtady done before 1st April 1930, in any proceed* 
ing pending in Court on that date . 

The Legislature meant it to be under¬ 
stood that anything which is not a thing 
already done before 1st April 1930, in any 
proceeding pending in a Court on that date 
is rendered invalid or is affected. The last 
part of Cl. (d) then appears to me explana. 
tory of what will happen when any section 
is by virtue of this S. 63 deprived of re¬ 
trospective effect, namely the whole of the 
Amendment Act will be regarded as non. 
existent as regards any remedy or proceed, 
ing which would have been affected but for 
the provisions of S. 63. As my learned 
brothers have pointed out the wording of 


A. 1. R. 

the last part of (d) is such that it would 
appear as if it referred to the first and not the 
middle part of (d) and was misplaced. Sup. 
posing however it applies also to the middle 
part, then, in my opinion, the meaning is 
that when a section of the Amendment Act 
other than one of those of which the num- 
her has been given in the first part of S. 63 
does not render invalid or affect something 
because that thing is a thing already done 
before 1st April 1930, in a proceeding pend¬ 
ing in a Court on that date then the whole 
of the Amendment Act must be considered 
as non.existent. 

By the Court.—Our answer to tbeques. 
tion referred to the Full Pench is that the 
provisions of the amended S. 92, T. P. Act 
have retrospective effect, except in regard 
to acts done before 1st April 1930, in any 
proceeding pending in any Court on that 
date. 

Final Judgment. 

Thomas C. J. and Ziaul Hasan J. — 
These appeals against decrees of the- 
learned Civil Judge of Lucknow dated 
9th April 1935, have been brought by 
a common defendant to two suits for re. 
demption filed by Shaikh Faqir Bakbsh 
and Shaikh Muhammad Abdulla respecti¬ 
vely. Some properties comprising houses, 
shops, land and trees known as Amlak 
Bahimganj situate in Mohalla Ganeshgaui^ 
Lucknow, originally belonged to one Khuda 
Bakhsh. Khuda Bakbsh died leaving a 
widow, Mt. Mariam Begum, three sons 
Karim Bakhsh, Rahim Bakbsh and Nabi 
Bakhsh and ten daughters. Seven out of ten 
daughters relinquished their rights in the- 
property left by their father in favour of 
their mother and brothers. Mt. Mariam 
Begum died in 1905 but before that, namely 
on 12th February 1904, she and her sons had 
mortgaged the entire property for Eupees- 
20,000 with possession to the then Maha¬ 
raja of Balrampur. The Balrampur Estate 
obtained a decree on foot of this mortgage- 
on 9th December 1919. On 21st September 
1920, Rahim Bakhsh, Karim Bakhsh and 
Nabi Bakhsh, the three sons of Khuda 
Bakhsh sold a portion of the property to 
Murlidhar (defendant 29) and out of the 
consideration for the sale, left a sum o 
Es. 20,885 for payment of the decree of 
theBalrampur Estate. Murlidhar deposite 
this amount in Court and redeemed the- 
mortgage. After that possession m t ©■ 
property was delivered by Court to Eahina 
Bakhsh and Murlidhar on 28th December 
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1920. Murlidhar liad himself mortgaged 
a portion of the property purchased by him 
to Babu Kundan Lai (defendant 24), the 
present appellant. Kundan Lai put bis 
mortgage in suit and in execution of his 
decree for sale sold the property and pur. 
chased it himself in February 1932. Among 
the daughters of Khuda Bakhsh who had 
not relinquished their shares in favour of 
their mother and brothers, were Mt.Zainab 
and Sakina. Mt. Zainab’s share in the 
property was sold in execution of a decree 
and was purchased by Faqir Bakhsh, plain, 
tiff-respondent in Appeal No. 194. Shaikh 
Abdulla, the respondent in Appeal No. 195, 
is the transferee of Mt. Sakina’s shave from 
her successors-in.interest. 

The suits which have given rise to these 
appeals were brought by Faqir Bakhsh and 
Shaikh Abdulla for redemption of the 
shares of Mt. Zainab and Mt. Sakina, 
respectively, on payment of the propor¬ 
tionate amounts due against those shares. 
The suits were contested by some of 
the defendants including the present appel. 
lant. The latter raised various pleas 
but most of them svere overruled by the 
trial Court, the learned Munsif, South 
Lucknow. The suits were however dis¬ 
missed by the trial Court as time-barred 
and on the plea of adverse possession raised 
by the present appellant. The plaintiffs 
appealed and the learned Civil Judge who 
heard the appeals reversed the findings of 
the trial Court and holding that the suits 
were governed by Art. 148, LIm. Act, 
decreed both the suits, that of Shaikh Faqir 
Bakhsh for redemption of a 5362/14080bh 
share on payment of Rs. 436 and of Shaikh 
Abdulla for redemption of a 6362/14080th 
share on payment of Rs. 270-5-4. Kundan 
Lai, defendant 24, therefore brings these 
appeals against the learned Additional 
Civil Judge’s decrees. The appeals were set 
down for hearing before a single Judge but 
one of us before whom they were put up 
directed that they be laid for hearing 
before a Bench. They were accordingly 
pat np before a Bench and the Bench re. 
ferred the following question for decision 
by a Fall Bench : 

"Have the provisions of the amended 
8. 92, T. P. Act, retrospeotive effect or 
not ?” 

The question was thereupon argned at 
length before a Fall Bench of which both 
of 08 were members and the Fall Bench 
unanimously gave the following answer to 
the question referred to them : 


Our answer to the question referred to the Full 
Bench is that the provisions of the amended S. 92, 
T. P. Act, have retrospective effect except in regard 
to acts done before Ist April 1930. in any proceed¬ 
ing pending in any Court on that date. 

It will thus be seen that the Full Bench 
upheld the view of the learned Additional 
Civil Judge that S. 92, T. P. Act. as 
amended by Act 20 of 1929 has vebrospec- 
tive effect and is therefore applicable to 
the present cases, so that the appellant 
as the representative.in-interest of Murli. 
dhar must be deemed to have been subro¬ 
gated to the position of the original 
mortgagee, namely the Balrampur Estate, 
and therefore the eases were governed by 
•Art. 148 and not by Art. 144, Lim. Act. 
The learned counsel for the appellant how¬ 
ever argues that though S. 92, T. P. Act, 
as it stands at present, is applicable to 
these cases, it is para. 3 of that section 
which governs these cases and that as 
Murlidhar had not obtained a registered 
agreement from the mortgagor to the effect 
that he will be subrogated neither Murli- 
dliar nor the present appellant can be 
deemed to have been subrogated to the 
position of the Balrampur Estate. Para. 3 
of S. 92 runs as follows : 

A p3rsoQ who has advanced to a mortgagor 
money with which the mortgage has been re« 
deem^ shill be subrogated to the rights of the 
mortgagee whose mortgage has been redeomedt if 
the mortgagor has by a registered instrument 
agreed that such person shall ba so subrogated. 

We are of opinion however that the case 
of Murlidhar clearly comes under para. 1 
of the section which is as follows : 

Any of the persons referred to in 3. 91 (other 
than the mortgagor) and any co-mortgagor shall, 
on redeeming property subject to the mortgage, 
have so far as regards redemption, foreclosure, or 
sale of such property, the same rights as tbemort- 
gagee whose mortgage be redeems may have 
against the mortgagor or any other mortgagee. 

It is not denied that Mt. Zainab and 
Sakina had shares in the property in ques¬ 
tion. It is also undisputed that Murlidhar 
was purchaser of a portion of the property 
from Khuda Bakhsh’s sons. Therefore he 
was in the position of a co-mortgagor of 
the property with Mt. Zainab and Sakina. 
It is also beyond doubt that by its order 
dated 18th December 1920, (Ex. B-14) the 
Court allowed Murlidhar to redeem the 
property which he did by payment of the 
amount of the decree in favour of the 
Balrampur Estate. Thus Murlidhar was 
clearly a co-mortgagor who had redeemed 
the property which was subject to the 
mortgage of the Balrampur Estate. He 
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,\vas thus according to Para. 2 of S. 92 
subrogated to the rights of the Balrampur 
Estate, the original mortgagee, and as the 
present appellant is the representative-in¬ 
interest of Murlidhar, he also stands in the 
same position as against the present plain, 
tiffs. The learned counsel for the appel¬ 
lant relies on 11 O W N 139^® and 11 
OWN 619.^^ Neither of those cases, in 
our opinion help him us the facts of 
both the cases \vere totally different from 
those of the cases before us. In both those 
cases the persons who claimed subroga- 
tion were the purchasers of the equity of 
redemption from the sole mortgagors, so 
that the provisions of para. 1 of S. 92 
relating to the rights of a co-mortgagor 
who has redeemed the property could not 
be applied to them. In the present case, 
iiowever, as we have noted above, Murli. 
dhar’s case clearly falls under that para¬ 
graph. In the first of the cases mentioned 
above, the learned Judge who decided it 
relied on the following passages occurring 
in Sir Dinshaw Mulla’s Commentary on 
the Transfer of Property Act : 

The rulo against tho subrogation of a mortgagor 
is extended to any purchaser of the equity of 
redemption or encumbrancer who discharges the 
prior encumbrance which he is by contract, express 
or implied, bound to discharge. A person cannot 
claim subrogation ; be simply performs his own 
obligation or covenant. 

This must obviously refer to the pur¬ 
chaser of a sole mortgagor as the case of a 
co-mortgagor in governed by Para. 1 of 
S. 92. In the latter case referred to, there 
was further this distinction that the money 
with which the mortgage was redeemed 
was not paid to the mortgagee by the pur- 
chaser himself. The whole of the purchase 
money was paid in the registration office 
to the mortgagor who himself redeemed 
the mortgage. Indeed some of the passages 
in 11 O W N 619,“ so far from helping 
the present appellant support the case of 
the plaintiffs-respondents. At page 625, 
referring to the case in 11 I A 126,^^ the 
learned Judges say: 

It would therefore appear that that was a case 
where the payment bad been made by a subsequent 
purchaser in order to protect his own interest and 
so that case cannot help the respondents. 

10. Jaidevi Kuar v. Stipal Singh, (1934) 21 A I R 

Oudh 129=:147 I G 628=11 OWN 139. 

11. Mohammad Eaza v. Bilqis Jehan Begam, 

(1934) 21 AIR Oudh 213=149 10 84=9 

Luck 717=11 OWN 619. 

12. Gokuldas Gopaldas v. Rambux Sheochand, 

(1885) 1 0 0 1036=11 I A 126=4 Sar 543 

(P 0). 


Again at p. 627, it is said : 

lu the case of legal subrogation, the third 
encumbrancer redeems the first mortgage in order 
to protect his own interest. Similarly a man who 
purchases the equity of redemption of the mort¬ 
gagor and who redeems the first mortgage does so 
in order to protect his own interest. Their cases 
are governed by the first clause of S. 92. T. P. Act, 
which enacts. . . . 

This clearly shows that in view of the 
learned Judges who decided Mohammad 
Raza*s case,^^ the case of a purchaser who 
redeems the first mortgage falls under 
Para. 1 of S. 92, for this reason also that 
he is a person '‘interested” in the property 
within the meaning of S. 91. Further, the 
learned Judges give with approval the 
following quotation from the judgment of 
Sulaiman J. in 52 All 139“: 

If the mortgagee intended to keep it alive one 
would have expected him to take care to have a 
clear statement recorded to that effect. We also 
have the fact that the amount was taken by the 
mortgagors in cash and paid by them directly and 
not left in the bands of the mortgagee for the dis¬ 
charge of the prior debt. It would never have been 
the intention of the parties that the previous mort¬ 
gage debt would be kept alive for the benefit of the 
subsequent mortgagee as against the mortgagors. 
In tho absence of any direct evidence or of any cir¬ 
cumstances indicating why there should have been 
a reason for entertaining the intention to keep the 
previous mortgage debt alive, it is impossible to 
bold that the previous mortgage debt was not 
extinguished by the payment but was kept alive 
for the benefit of the subsequent mortgagee. 

This remark of Sulaiman J. fully sup¬ 
ports tho view that we have taken above, 
namely that the cases before us are dis¬ 
tinguishable from 11 O W N 619,^^ inas¬ 
much as in the latter case, the mortgage 
was redeemed by the mortgagor himself 
and not by the purchaser. For all the^ 
above reasons, we are of opinion that the 
learned Additional Civil Judge was per. 
fectly right in holding that the suits are 
governed by Art. 148, Limitation Act and 
that there is no force in the contention 
that Para. 3 of S. 92, T. P. Act is appli¬ 
cable to the present cases. The learned 
counsel for the appellant tried to show 
that Murlidhar was in possession of the 
property adversely to Mt. Zainab and Mt. 
Sakina but in' view of the finding that we 
have arrived at as to the applicability of 
S. 92, T. P. Act, no question of adverse 
possession arises. The result is that the 
appeals have no force and are dismissed 
with costs. 

d.S./r.K. Appeals dismissed. 

13. Shafiq UUah Khan v. Sami-Ullah Khan, 

(1929) 16 A I R All 943=123 I 0 101=62 AH 

139=1930 A L J 57, 



1938 

A. I. R. 1938 Oudh 135 

ZiAUL Hasan J. 

Ilirday Xarain and another — 

Defendants — Appellants. 

V. 

Madan Gopal, Plaintiff and another^ 

Defendants — Respondents, 

Second Appeal No. 107 of 1936, Decided 
on Isb March 1938, against order of Sub- 
Judge, Malihabad at Lucknow, D/- 13th 
December 1935. 

Civil P. C. (1908), O. 41, R. 27 — Issue of 
commission by trial Court — Party failing to 
avail bimself of it — Appellate Court has no 
jurisdiction in appeal by such party to issue 
commission and admit additional evidence. 

Where a ccmmission is issued by the trial 
Court bub the party refuses to comply with it by 
saying that be does not want the execution of the 
commission, the Appellate Court, in appeal by 
such party, has no jurisdiction to issue a commis¬ 
sion and to admit further evidence in order to 
supply the lacuna in the evidence. The report 
of the commissioner and the additional evidence 
admitted by the Appellate Court must therefore 
be discarded altogether ; Case laio referred. 

[P 136 0 2; P 136 0 1; P 137 C 1] 
Radha Krishna and D. P. Khare — 

for Appellants. 
Makund Behari Lai and G. N. Mukerji 

— for Respondent 1. 

Judgment.—This is a defendant’s second 
appeal against a decree of the learned Civil 
Judge of Malihabad, Lucknow, decreeing 
plaintiff.respondent I’s suit for a declara¬ 
tion. Plot No. 367 measuring 19 biswas 
of village Bhillawan was allotted to the 
defendants.appellants’ father Parshotam 
Narain, by partition of 1902. On 15th 
May 1926, Parshotam Narain's widow, 
Mt. Binda Dei, the certificated guardian of 
her minor sons (the present appellants), 
sold 14 biswas out of the plot to Lachh. 
man Prasad, respondent 2, who built a 
house on the land after his purchase. On 
23rd July 1928, Lacbhman Prasad exe. 
cuted a deed of gift in favour of his sons 
in respect of the house, and on 15th 
November 1928 he applied to the Insol. 
venoy Court for being adjudged an insol. 
vent. He was declared an insolvent on 
16th November 1929, and on 20th August 

1931, a receiver was appointed to take 
charge of his property. On 11th July 

1932, the present appellants brought a 
suit against Laohhman Prasad and his sons 
for possession of the remaining 6 biewas 
of the plot by demolition of their house 
on Abe allegation that while bnilding the 
house Laohhman Prasad had encroached 
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upon the 5 biswas of land which were 
not sold to him. This suit was decreed 
on 14th December 1932 on the finding 
that Lacbhman Prasad’s house partly stood 
on 5 biswas of plot No. 357 which were 
excluded from the sale to him. In the 
meantime, that is on 5th October 1932, 
the receiver sold the house of Lacbhman 
Prasad to plaintiff-respondent 1. When 
the present appellants wanted to recover 
possession of the land in execution of their 
decree against Lacbhman Prasad and his 
sons, the plaintiff-respondent brought an 
objection under 0.21,R. 97, CivilP. C. This 
objection was however dismissed. There, 
upon the present suit was brought by 
respondent 1 for a declaration that he was 
owner of the property, the subject-matter 
of the suit. 

It appears that on the date of issues the 
trial Court ordered a commission to be 
issued to a pleader to prepare a map and 
locate the two portions of plot No. 357, 
and report whether the house purchased 
by the plaintiff-respondent stood on the 14 
biswas purchased by Lachhman Prasad or 
whether it covered any portion of the 
remaining 5 biswas of the plot. When the 
commissioner wanted to go to the locality 
to execute the commission, the agent of the 
plaintiff informed him that he did not want 
the execution of the commission. The trial 
Court after recording the evidence adduced 
by parties came to the conclusion that the 
plaintiff bad failed to prove that the house 
purchased by him stood exclusively on the 
14 biswas purchased by Lachhman Prasad 
and dismissed the suit. The plaintiff 
appealed and the learned Civil Judge who 
heard the appeal was of opinion that the 
case could not be decided with certainty 
without a map showing the extent of 14 
biswas of land sold to Lachhman Prasad. 
He therefore by his order, dated 19th Octo. 
her 1935, appointed a pleader as commis. 
sioner and directed hiq^ to prepare a plan 
of the locality showing the extent of the 14 
biswas of land sold to Lachhman Prasad 
and to take into consideration not only the 
documents on the record but also any other 
papers that be may deem necessary. The 
commissioner submitted bis report and 
the learned Civil Judge after bearing argu. 
ments in the appeal decreed the plaintiff’s 
suit. Hence this appeal by defendants 1 
and 2. 

The learned counsel for the appellants 
takes very strong objection to the procednre 
adopted by the lower Appellate Court in 
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^this case and contends that the learned 
Civil Judge had no jurisdiction to issue a 
commission and admit further evidence, in 
order to supply the lacuna that there was 
in the evidence for the plaintiff, parti¬ 
cularly when the plaintiff had failed to 
comply with the trial Court’s order in 
respect of the issue of commission for the 
location of the land in question. The 
learned counsel relies on O. 41, R. 27, 
Civil P. C., and the following cases. AIR 
1934 Pat 284.* 58 I A 254,- SOWN 
936.-’ SOWN 627‘ and 9 O W N 379." 
In the first of these cases a learned Judge 
of the Patna High Court held that the 
mere fact that the plaintiff might have 
been better advised to apply for a commis¬ 
sion at the trial of the suit would not in 


itself warrant the issuing of the commission 
by the Appellate Court, far less could it 
be held to justify the Appellate Court in 
issuing a general order for the admission of 
such additional evidence as either of the 
parties might wish to produce. In the 
second case their Lordships of the Privy 
Council held that the power under O. 41, 
R. 27 (b), Civil P. C., should be exercised 
very sparingly and only when the addi. 
tional evidence has a direct and important 
bearing on the issues. In the third case, 
which was also decided by their Lord- 
ships of the Privy Council on an appeal 
from the Allahabad High Court, and in 
which a witness had been examined by the 
High Court suo motu, their Lordships held 
that where the examination of a witness 
in the High Court takes place with complete 
disregard of the provisions of O. 41, Rr. 27 
and 29, Civil P. 0., such incompetent 
testimony must bo entirely disregarded. In 
the fourth case in which the first Appellate 
Court got a disputed document examined 
by an expert and acting on his report and 
uncross-examined evidence reversed the 
decision of the trial Court, a Bench of this 
Court made very strong remarks against 
the procedure adopted by the first Appel¬ 
late Court. They said: 


1 Gorakh Prasad Stivasbava v. Jhari Shankar 
Sardar. (1934) 21 A I R Pat 281=148 I C 962 
=15 P L T 142. 

2 Parsotim Thakur v. Lai Mohar Thakur, (1931) 

IS A IR P C 143=132 I C 721=68 I A 254= 
10 Pat 654 (P C). 

3* Monniohaii Das v. Mt. Ranidei»(1981) 18 AIR 
P 0 176=134 I C 669=8 OWN 936 (P 0). 

4 Kazim Husain v. Shambhoo Nath, (1931) 18 
AIR Oudh 298=132 I 0 269=8 O W N 627. 
•5. Ram Naresh Singh v. Ohickut, (1932) 19 AIR 
Oudh 227=138 I 0 513=8 Luck 18=9 0 W 
N379. 


It is noticeable that in the case before us the 
judgment-debtors had been given ample opportu¬ 
nity of having the signatures in question subjected 
to expert examination bub had failed to avail 
themselves of it. Though they failed to avail them* 
selves of the opportunity in the trial Court, the 
course adopted by the learned Judge has enabled 
them to improve their case by that very evidence 
which they failed to produce in the trial Court 
at the proper time. When a party could have 
applied bo the lower Court for an adjournment 
to call further evidence, but does not do so, and 
takes the chance of a judgment in his favour on 
the evidence then at his disposal, be will not be 
allowed to call it in the Appellate Court. 


These remarks appear to me to apply 
with full force to the case now before 
me. In the fifth case another Bench of 
this Court followed the decision of their 
Lordships of the Judicial Committee in 58 
I A 254^ and held that the power given by 

5. 107 and O. 41, R. 27. Civil P. C. 
should be exercised very sparingly and 
grave caution should be exercised in admit¬ 
ting new evidence. The learned counsel 
for the plaintiff-respondent argues that as 
the lower Appellate Court has exercised a 
discretion in the matter by issuing a com¬ 
mission and admitting further evidence, 
this Court should nob interfere with that 
discretion. Ho relies on 26 O C 66,® 42 
Mad 737" and 1938 OWN 257.® No 
doubt in the first of these cases the learned 
Additional Judicial Commissioner of Oudh 
held that where the Court of first appeal 
has exercised its discretion in one way 
regarding the admission of additional evi¬ 
dence, it is not open to a Court of second 
appeal to interfere with that discretion but 
with due respect to the learned Judge I 
very much doubt if it is a case of discretion 
and not of jurisdiction. In any case this 
view cannot be accepted as against the pro¬ 
nouncements of their Lordships of the 
Privy Council in the cases referred to 
above. The Madras case does not also help 
the respondent as it was a converse case in 
which it WEIS held that when a lower 
Appellate Court refuses to admit a certain 
document as additional evidence under 
O. 41, R. 27, the High Court cannot inter¬ 
fere and hold that such additional evident 
ought to have been dismissed. The third 
cose of this Court has no application to the 

6 . Badri Prasad v. Mukandi, (1923) W A I B 

Oudh 109=76 I C 331=26 O 0 66=9 O L i 


605. 


7. Vaibhinatha Pillai v. Kuppa Thevar. 

AIR Mad 1166=53 I 0 274=42 \f»d 737— 
37 M L J 126 (PB). , * t R 

8 . Jagadeo Prasad v. Pearey ® 

Oudh 100=173 10 648=1988 OWN 267. 
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present appeal as it deals with the discre. 
tion exercised under S. 14, Lim. Act. 

The learned counsel for the respondents 
tried to distinguish the cases relied on by 
the learned counsel for the appellants by 
•saying that they were all cases in which 
additional evidence had been admitted by 
the first Appellate Court not of its own 
motion but on the application of a party ; 
but this is not correct at least so far as the 
cases in 8 O W N 627^ and 8 0 "W N 936^ 
are concerned. While in the latter case it 
is clearly said at page 939. : 

When the case came before the High Court on 
appeal, the High Court apparently on their own 
■initiative, called Mr. Dube as a witness for the 
Court. 

In the former also, the last paragraph on 
p. 629 would show that the disputed docu. 
ment was ordered by the District Judge to 
be sent to the Government Examiner of 
Questioned Documents of his own motion. 
il am of opinion that the appeal must bo 
iaccepted and the report of the Commis. 
'sioner and the documentary evidence admit, 
ted by him must be discarded altogether. 
It is not shown that the decree of the trial 
Court was wrong on the evidence that was 
before it. In fact, the last portion of the 
judgment of the learned Civil Judge shows 
that even after taking into consideration 
the report of the Commissioner he could 
only make an inference in favour of the 
plaintiff. The appeal is decreed with costs, 
the decree of the lower Appellate Court set 
aside, and that of the trial Court restored. 

d.S./r.k. Appeal decreed. 

A. I. R. 1938 Oudh 137 
Yorke J. 

Saiduddin — Plaintiff — Appellant. 

V. 

Ganga Prasad and another — 

Respondents. 

Second Appeal No. 102 of 1936, Decided 
on 4bh April 1938, against Judgment of 
Addl. Sub.Judge, TJnao, D/, 18th Decem. 
her 1985. 

Wajib.|il*a» — Conitruction — Ctutom In 
w«jib*ul«arx cannot be enlarged by probable 
inferences — Wajib•^l.ars providing tbet riaya 
building house at bis own cost has right to 
soli materials of house or to ^ve it to some 
other person to live — Two rights given are 
aenarate, not combinable so as to produce a 
third right of sale of right of occupatmn. 

Where a Court Is to read a wallb.al*srz as 
oitabllahing oostom, it is not entity to put on 
1886 0/18 A 19 


the terms of that wajib-ul-arz any inferential con- 
struction. The terms of the custom cannot be 
considered in the ordinary way to go beyond what 
is actually stated in the wajib.ul-arz. Thus, where 
a wajib-uharz provides that in the case of a riaya 
who has built a house at his own cost, the riaya 
has a right to sell the materials of the house or he 
may give it to some other person to live, the cus* 
tom laid down is that the riaya (and of course his 
successor) has only two rights : (1) right to sell the 
materials, and (2) the right to make the gift of the 
right of occupation. These are two separate rights 
which are not combinable so as to produce a 
third right of sale of the right of occupation. 

[P 139 C 1] 

M. Hafeez — for Appellant. 

Hakim Uddin — for Respondent 1. 

Judgment.—This is a second appeal by 
one Saiduddin plaintiff, zamindar of Serai, 
a hamlet of village Patauli. One Sita Ram 
was the riaya in occupation of a house 
situated in plot No. 638 of which the 
plaintiff was the zamindar. The plaintiff’s 
predecessors had allowed the ancestors of 
the said Sita Ram to build a house. On the 
death of Sita Ram, his widow Mt. Chandan 
Kuar succeeded to him in occupation of 
the house and in January 1932, this lady 
sold the house describing it as the house 
situated in plot No. 538 to the respondent 
Ganga Prasad. This was a sale outright of 
the house with the right of occupation 
thereof. The plaintiff zamindar Saiduddin 
thereupon instituted a suit for possession 
and ejectment of the vendee relying on 
custom as stated in the wajib-ul.arz of 
the village. The defence also relied upon 
custom as stated in the wajib.ul-arz inter, 
preting the custom therein stated as giving 
an unrestricted right of transfer both of 
the materials and of the right of residence. 
The learned Munsif decreed the plaintiff's 
suit, but the lower Appellate Court has 
come to a different interpretation of the 
wajib.ul.arz and has held that the respon¬ 
dent by his purchase has got a right not 
only in the materials of the house in ques. 
tion but also a right to live in that bouse 
under the custom recor^d in the wajib.ul. 
arz by virtue of his having purchased this 
house as a house, and which respondent 2 
was fully competent to transfer. 

The essential question in the present 
case then is one of interpretation of the 
wajib.ul.arz of the village. There was also 
before the trial Court some oral evidence, 
but this evidence, as it appears, really 
amounted to evidence that there were no 
instances of the exercise of the right 
claimed by the vendee and the lower Appel¬ 
late Court has not considered that evidence 
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at all and no reliance has been placed 
upon it here as indeed in second appeal is 
natural. As regards this wajib-ul-arz, the 
terms of it are for practical purposes free 
from dispute. The wajib-ul-arz provides 
that if the landlord contributes towards 
the construction of a house by a riaya in 
the shape of materials, such a riaya has no 
right to sell the materials in the house or 
to allow any other person to live in it. 
The present case was not one in which the 
house w’as said to have been constructed 
with the help of the zamindar. On the 
other hand, the w'ajib.ul-arz further pro¬ 
vided that if any riaya builds a house from 
his own money, he has a right to sell the 
materials thereof and can give it to any 
one for living in it. This provision runs as 
follows in Urdu: 21 s ko ikhtiar farokht 
avila makan ka hai aur dusare shakas ko 
waste rahne ko de sekta hai. It appears to 
me that what this wajib-ul-arz does is to 
give the riaya, who has constructed a 
house at his own expense, first a right to 
sell the materials, and secondly, a right 
to give the house to a second person for 
the purpose of living in it. These are two 
separate rights aud the presence of the 
word "or” does not mean that these two 
rights can be combined. 

To facilitate the interpretation of this 
wajib-ul.arz, copies of three judgments of 
the Court of the Judicial Commissioner 
were produced either in the trial Court or 
in the lower Appellate Court and copies of 
the wajib-ul.arz, on which each of these 
judgments was founded, were also filed. 
The lower Appellate Court has sought for 
distinctions between the provisions of those 
wajib-ul-arzes, but we may take it that for 
practical purposes the relevant provisions 
of the three wajib-ul-arzes are identical. 
The first of these cases was decided by 
Mr. Chamier as Judicial Commissioner in 
1908. The relevant portion of the judg- 
ment runs as foll^vs: 

The wajib-ul-acz contains several provisions 
regarding the rights of persons who build houses 
in this village. The provision relevant to this case 
is to the effect that a tenant who builds a house 
with the consent of the landlord at his own 
expense may, besides living in it himself, sell the 
materials of th'^house or allow any one else to 
live in it. If such a tenant, (I understand this to 
mean a tenant who has built a house at his own 
expense) runs away from the village or goes away, 
the landlord becomes the owner of the house. It is 
quite clear that according to this provision which 
is admittedly binding upon the parties, defen¬ 
dant 1 was not entitled to sell the house to defen¬ 
dant 2 at all. Both the Courts below are agreed 


upon another question (with which I am not con¬ 
cerned in the present case.) 

Learned counsel for the respondent points 
out that the judgment in this case did not 
involve any decision on the interpretation 
of this particular part of the wajib-ul-arz 
because it was evidently not in dispute 
before the learned Judicial Commissioner. 
That is certainly so, but at worst this is a 
clear instance of how a wajib-ul-arz in 
almost identical terms with the present 
wajib-ul-arz has been interpreted by the 
then highest Court in Oudh on a former 
occasion. The second case on which reli- 
ance is placed is a judgment of Pandit 
Kanhaiya Lai, Second Additional Judicial 
Commissioner, dated 11th February 1920. 
There also the condition was that if a 
tenant builds a house at his own costs, he 
can sell the materials or, if he likes, allow 
another to occupy it iu his place. The 
learned Additional Judicial Commissioner 
interpreted this wajib-ul-arz in this manner 
that he said : "The wajib-ul-arz practically 
gives an option to the riaya either to 
vacate the land by selling the materials or 
to make over the house to another person 
for residence on the same terms on which 
he himself had occupied it”. It appears that 
the learned Additional Judicial Gommis- 
sioner interpreted this as giving to the 
riaya an unrestricted right of transfer of 
the house, although he has not stated that 
inference in words. The inference is more- 
clearly stated in the third judgment, a 
judgment which is headed : “in the Court 
of the Judicial Commissioner of Oudh,” but 
described as decided by Mr. Wazir Hasan 
as Hasan J. ; presumably therefore it wae- 
decided after this Court was instituted. 
The judgment in this case was founded- 
on the wajib-ul-arz, Ex. B, which is in- 
markedly similar terms as the wajib-ul- 
arz in the present case. It provides that in-- 
the case of a tenant who has built a houso 
at his own cost, us ko ikhtiar hai ki chahe 
amla makan farokht kare chahe dusre 
shakas ko waste rahne ko de, that is the- 
raiya has right to sell the materials of the 
house or he may give it to some other to- 

live. The learned Judge remarked that 
the sale in that case (as also the sale in the P'®*' 
sent case) does not purport to be a sale of tne 
materials only. It is a sale of the honse. 

He goes on to say that: 

According to the wajlb»ul-atz of the vWage, a 
tenant of the class to which Mt. Konsilla wa 
agreed to belong has not only the right ,*?. 

materials of the house but is also given the aoM- 
tional right of substituting another person in 
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place in occupation of the house. This amounts to 
a right of transfer of the enjoyment of the house 
in other words of the occupation of it, and if this 
right could be transferred gratuitously, I see no 
reason why it cannot be transferred for considera* 
tion. The sale made by Mt. Kuusilla in favour of 
the defendant therefore amounts to the transfer of 
the mere right of occupation of the house in favour 
of the defendant, and as stated above, she had a 
right to make such a transfer. 

With the greatest respect, it appears to 
me that there is room for doubt about the 
soundness of this view. What the learned 
Judge has said is that from the ezistence 
of rights (a) and (b) given by the wajib.ul. 
arz, we are entitled to infer a third right 
which is an unrestricted right of transfer 
of the right of occupation of a house by the 
riaya to a third person. On behalf of the 
appellant the main contention in the pre¬ 
sent case is that this is not a proper 
method of interpretation of a wajib.ul.arz 
and it certainly appears to me that where 
we are to read a wajib-ul-arz as establish. 
Ing custom, we are not entitled to put on 
the terms of that wajib.ul.arz any inferen. 
tial construction. The terms of the custom 
cannot be considered in the ordinary way 
to go beyond what is actually stated in the 
wajib-ul-arz. This point has not come up 
before this Court in connexion with a case 
of the present kind before, but we find that 
for example with reference to the exclusion 
of daughters and widows from rights of 
succession, the question of the interpreta¬ 
tion of wajib-ul.arz has often come up, and 
the view taken in recent cases has, I think, 
been that a custom as it appears in a wajib. 
ul.arz is not to be enlarged by means of 
probable inferences. To my mind, the cus¬ 
tom laid down in the present wajib.ul -arz 
IB that the riaya who has constructed a 
house at his own expense (and of course his 
successor (has only two rights i (l) right to 
sell the materials, and (2) the right to 
make a gift of the right of occupation. 
These are two separate rights which are 
not combinable so as to produce a third 
right of sale of the right of occupation. 
Had It been intended by this wajib-ul-arz 
that the custom of sale of the right of occu- 
pation existed, there was no need, so far w 
I am able to see. for the distinction be¬ 
tween tkhttar /arokht amla makan ka on 
the one hand, and the provision that the 
tenant can give” to another person the 
right of occupation on the other. In my 
opinion therefore, the interpretation put 
upon the wajib.ul-arz by the lower Appel, 
late Court is inoorreot. The plaintiff’s suit 
was rightly decreed by the trial Court and 
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the trial Court’s decree must be restored. I 
allow this appeal with costs, accordingly 
set aside the decree of the lower Appellate 
Court and restore the decree of the trial 
Court. The appellant will get his costa of 
the lower Appellate Court also. 

v.B.B. R.K. Appeal allowed. 
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Yorke J. 

Bhulai and another — Plaintiffs — 

•Appellants. 

V. 

Gaya Din and another — Defendants 

— Respondents 

Second Appeal No. 264 of 1937, Decided 
on 2nd March 1938, against order of Addl. 
Civil Judge, Gonda, D,. 12th March 1937. 

Ccurt.fees Act (1870), S. 7 (v) (d), Oudh 
Civil Rules, Rr. 1 (d) and 4 — Suit by tenant 
for possession from trespasser. 

Where a suit is a suit by a tenant to recover 
possession from a trespasser, but the object of the 
suit is precisely the same as in the case of a suit 
between rival tenants, S. 7 (v) (d), Court.fees Act 
and R. 4 of the Oudh Civil Rules apply. And the 
market value should be calculated at either 10 
times or 20 times the annual rent as stated in the 
Rule. [P 139 c 2] 

S. N. Roy — for Appellant, 

Judgment. — I have heard the learned 
counsel, and the stamp reporter has shown 
the ground of his assessment. The latter 
would bring the case under S. 7 (v) (d), 
Court.fees Act, and doubtless to that 
extent he is correct. He further refers to 
Rule 269-A of the Oudh Civil Rules. Under 
these Rules he seeks to bring the case 
under Rule 1 (d), but it appears to me 
to be clear that the Buie applicable is 
R. 4, which provides that : 

In suits for possession of land between rival 
tenants the value of the land should be calculated 
at 10 times the annual rent payable for the land 
in the case of statutory and non-occupancy ten* 
ants and 20 times the an^feil rent payable for 
the land in case of tenants having right of 
occupancy. 

It is true that the present suit was a 
suit by a tenant to recover possession from' 
a trespasser, but the object of the suit is 
precisely the same as in the case of a 
suit between rival tenanW, and in my 
opinion on the analogy of B. 4, the market 
value should be calculated at either 10 
times or 20 times the annual rent as stated 
in the Bole. In the present case, it is 
stated that the appellants are statutory 
tenants and the basis of taxation should 
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therefore be 10 times the annual rent pay¬ 
able for the land. On this view the 
amount of court-fee paid already in the 
lower Courts and in this Court is correct, 
and no further amount, in my opinion, is 
taxable. 

K.S./r.K. Order accordingly. 
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FULL BENCH 

Thomas C. J., Ziaul Hasan and 
Hamilton JJ. 

Mt. Baghurai — Plaintiff — Appellant. 

V. 

Bindra Prasad and others — Defendants 

— Respondents. 
Second Appeal No. 316 of 1935, Decided 
on 7th April 1938, against decree of Civil 
Judge, Sitapur, D/- 15th August 1935. 

(al Deed—Construction—Each case must be 
determined on its own circumstances—Lan¬ 
guage of one document is not much useful in 
construing another. 

The language of one document does not afford 
much assistance in the construction of another. 
Each case must be determined on its own circum¬ 
stances, and each document must be construed 
according to the words which are contained In it. 

[P 145 C 2} 

(b) Deed—Construction—Same word in one 
document may be interpreted in different sense 
on good reasons. 

No doubt the ordinary rule is that the same 
words used in one and the same document should 
be given the same meaning, but this cannot be an 
invariable rule and if there are reasons for attach¬ 
ing a diSerent meaning, there is no reason why it 
should not be taken in that sense. [P 145 0 2] 

(c) Custom—Proof of—Custom in derogation 
of law—It should be established by clear and 
unambiguous evidence and should be construed 
strictly. 

A custom to be a rule having the force of law 
must be ancient, certain, continuous and reason¬ 
able and it must be established by clear and 
unambiguous evidence and being in derogation of 
the general rules of law must be construed strictly 
before it can be given nfect to. [P 146 0 1] 

(d) Wajib-ul-arz—Construction—Clause that 
'Lawalad widow shall not be entitled to inherit’ 
—Lawalad held meant childless and notsonless: 
(Per Full Bench', Hamilton J. contra). 

A widow of a separated Hindu who had a 
daughter to look.after, sued for her husband’s 
inheritance. A clause in a wajib-ul-arz which ran: 
'A lawalad widow shall not be entitled to inherit 
the property of her husband. She is only entitled 
to maintenance’ was pleaded in defence on the 
ground that lawalad meant sonless and so she was 
entitled only to maintenance: 

Held that it would not be safe to deprive her of 
the inheritance by giving the word ‘lawalad’ the 


meaning of sonless. The word meant only child¬ 
less and so the plaintifi was entitled to decree. 

[P 144 0 1,2; P 146 0 1] 

Radha Krishna and S. 0. Das — 

for Appellant. 

Ghulam Hasan for M. Wasim and 
Jagdish Chandra — for Bespondents. 

Judgment of the Division Bench 

Ziciul H&s&.n J. — This second appeal 
against an appellate judgment of the learn, 
ed Civil Judge of Sitapur came on for hear, 
ing before a learned Judge of this Court and 
he being of opinion that the appeal involv. 
ed a question on which there were conflict, 
ing decisions, referred the case to a Bench. 
The suit was brought by Mt. Raghurai, 
widow of Sheo Darshan Prasad, against 
the sons and grandsons of her husband’s 
cousin Jaskaran Lai for a half share in 
the residential house of the family. The 
defence was that Sheo Darshan Prasad was 
a member of a joint family with the defen. 
dants so that the plaintiff was not entitled 
to succeed her husband and that in any 
case she was excluded from inheritance by 
virtue of a special custom. The trial Court, 
the Munsif of Sitapur, held that Sheo 
Darshan Prasad was separate from the 
defendants but that Mt. Raghurai, plaintiff, 
was not entitled to a share in the house 
but only to maintenance according to the 
custom applicable to the family. This deci¬ 
sion was based on the following clause 
contained in the wajib-ul-arz. A lawalad 
widow shall not be entitled to inherit 
the property of her husband. She is only 
entitled to get maintenance. The learned 
Munsif translated the word lawalad as 
'childless’ and his attention apparently not 
being called to the fact that the plaintiff 
has a daughter, he dismissed the suit. The 
plaintiff appealed and the learned Civil 
Judge who heard the appeal came to the 
conclusion that inspite of the fact that the 
plaintiff has a daughter, she was not en^ 
tied to succeed as he interpreted the 'wow 
lawalad as meaning sonless. The plaintiff, 
therefore, brings this appeal against the 
dismissal of her suit, and the only question 
for determination is whether the word 
lawalad in the clause of wajib-ul-arz refer- 
rod to above means childless or sonless. 

It seems to me that there is no good rea¬ 
son to take the word lawalad occurring m 
the clause referred to as meaning some®* 
It is conceded on behalf of the respondent 
that the word walad is common to botn 
the masculine and the fe mini ne gende 
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and that therefore the literal meaning 
of the word lawalad is childless or issue¬ 
less. This being so, it was to my mind for 
the respondents to satisfy this Court that 
the word was not used in its literal sense 
in the sentence quoted above and the rea¬ 
sons given by the learned counsel for the 
respondents have not satisfied me at least. 
In the first place the learned counsel argues 
that because the word aulad has been used 
in other places in clause 4 of the wajib-ul- 
arz as meaning sous, it must be presumed 
that the word lawalad was used in the 
sentence in question as meaning sonless. 
To appreciate this argument, it is necessary 
to reproduce the entire clause 4 of the 
wajib.ul.arz. It is as follows: 

In our family except a, male offspring daughters 
and daughters* children are excluded from inherit¬ 
ance. The share is divided according to the num* 
her of wives and not according to the number of 
aulad. If out of the brothers born of the same 
mother, any one dies lawalad then only the uterine 
brothers will bo entitled to the share of the deceas¬ 
ed and not an alati (consanguine) brother. A 
lawalad widow shall not be entitled to inherit the 
property of her husband. She is only entitled to 
get maintenance. There is a custom of adoption in 
our family but the condition is that in the pre¬ 
sence of a boy of near family another of a remote 
and different class cannot be adopted. If after 
adoption a male issue is born, then the adopted 
child and the natural child shall be entitled to 
inherit the property in equal shares and the adopt¬ 
ed son will be debarred from inheriting the share 
of his own father. An unwedded lady and her 
aulad are not entitled to inheritance. Provided 
she bo of good conduct and obedient to the heirs 
of the deceased, she can get food and raiment. 
There Is no custom of jethansi rights (right of 
primogeniture). 

No doubt in the sentence which refers 
to the mode of division and in the next 
following sentence the words aulad and 
lawalad must be taken to mean sons and 
sonless respectively but this interpretation 
is necessitated by the provision contained 
in the very first sentence of the clause, 
namely, that only a male offspring and not 
daughters or their children are entitled to 
inheritance. No such consideration, how. 
ever, arises with regard to the lawalad used 
in the sentence under consideration and 
there seems to me to be no reason why the 
word lawalad should be translated in that 
sentence as sonless. In the sentence relat¬ 
ing to an unwedded mistress, the word 
aulad may mean either sons or children. 
The learned Civil Judge says : 

The word chlldlcBa or lawalad used in the wajib* 
uhars mease without male issue because the case 
of a female issue has bees provided in clear terms 
lu the earlier sentence of the document. 
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This to my mind is no reason at all 
since the sentence in question relates not 
to inheritance of the female issue but to 
that of the widow. Moreover, if the sen¬ 
tence in question be read as meaning that 
a sonless widow will not bo entitled to her 
husband’s inheritance, the use of the word 
lawalad would be meaningless, because the 
widow would be excluded in any case, that 
is whether a son is in existence or not 
and in that case it would have been quite 
sufficient to say that a widow is not in any 
case entitled to her husband’s inheritance. 
The very use of the word lawalad shows 
that the widow is entitled to inherit in 
some cases and that case can only be when 
she has no son but has a daughter or 
daughters. No doubt the ordinary rule is 
that the same word used in one and the 
same document should be taken in the 
same sense but this to my mind cannot be 
an invariable rule, and if there exist good 
reasons for taking it in another sense at 
another place, I do not see why it should 
not be taken in that sense. It must also be 
noted that according to the respondents’ 
interpretation of the clause in question a 
widow who has daughters to bring up and 
marry will be left without any resources 
whatever, but this could not have been 
intended by the family, which verified the 
custom recorded in the wajib-ul-arz, as 
binding on them. It was argued on behalf 
of the respondents that the daughters 
would be maintained and their marriages 
provided for under the ordinary Hindu law 
by the person who comes into possession of 
the inheritance; but the person coming 
into possession of the property can very 
well argue that the family is not governed 
by the ordinary Hindu law but by a special 
custom recorded in the village wajib-ul-arz 
and that that custom does not make any 
provision about daughters. 

Further, it is a well-established rule of 
law that a custom in derogation of the 
ordinary law must be proved by very strong 
and cogent evidence before it can be given 
effect to and it would not, in my opinion, 
bo safe to deprive the widow of a separated 
Hindu, who has daughters to look after 
but no son, of her husband’s inheritance 
by giving the word lawalad in the clause 
in question a meaning which it admittedly 
does not literally possess. The learned 
counsel for the respondents also argued 
that the word lawalad used in wajib-ul- 
arzes has been interpreted in several cases 
as meaning sonless and the case in 3 0 L J 
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327^ was cited as an example. This to my 
mind is no argument for holding that the 
word has been used in the same sense in 
the sentence in question in the wajib-ul-arz 
now before us. The words used in a docu¬ 
ment must be interpreted with regard to 
the context and intention of that document 
and not of any other. Lastly, it was argued 
that in the pedigree given in the plaint, 
the plaintiff has herself described her hus¬ 
band Sheo Darshan Prasad as issueless; but 
I do not think she can be held responsible 
for the drafting of the plaint nor is it 
likely that the terms of the wajib-ul.arz 
were in the mind of whosoever drafted the 
plaint at the time of drafting it. Reference 
was also made to Ex. A.7, a judgment by 
which the suit of Mt. Jasoda, widow of the 
plaintiff’s husband’s uncle Badri, for a 
share in her husband’s property was dis- 
missed; but there is nothing to show that 
Mt. Jasoda had any daughter or daughters. 
On the other hand the judgment shows 
that she was without any issue so that the 
dismissal of her suit cannot affect the pre. 
sent plaintiff’s claim. For reasons given 
above, I would allow the appeal and decree 
the plaintiff’s suit with costs. 

Hamilton J.—I have had the advantage 
of seeing the judgment of my learned bro¬ 
ther but I regret that I cannot come to the 
same conclusion as to the meaning of the 
word lawalad as applied to a widow in the 
wajib-ul-arz in question. I will first refer 
to such Oudh cases as have come to my 
notice where the word lawalad has been 
interpreted. 12 O C 63.^ The point for 
decision was whether when the custom of 
exclusion of daughters existed among cer¬ 
tain Thakurs this implied also the exclusion 
of daughter’s sons. Ex. B.9 was an extract 
from the wajib.ul.arz of Alampur village 
and as translated it read as follows : 

After the death of a sonlese (lawalad) owner his 
widow, if chaste, shall be his heir .... A sonless 
Widow can adopt only from the family of her 
husband’s ancestors. • 

What was the word translated as "son. 
less in the case of the widow was not 
given but presumably it was the word 
lawalad. However that may be, the Urdu 
word has been given in the case of the 
male owner. 3 O L J 327,' The word 
lawalad was held by Lindsay J. to mean 

1. Suraj Bali v. Tilok Ghand, (1916) 3 A I B 

Oudh 95=36 I C 66=3 O L J 327. 

2. Sheomangal Singh v. Jagpal Singh, (1909) 12 

O 0 63=2 I C 263. 


sonless and apparently the same view had 
been taken by Chamier J. in another case 
about the same wajib-ul-arz. SOWN 
288.^ There were two wajib-ul-araiz to 
be interpreted which contained the ex- 
pressions ‘aulad bewalad and mahrumia 
aulad.’ In the scheme of succession laid 
down, a daughter found no place. It was 
held that in the light of the entire context 
the word lawalad must be taken as mean- 
ing sonless. 8 Luck 354.'* This was a case 
where two members of a Bench disagreed 
and it was referred to a third Judge. The 
word lawalad appeared three times in the 
wajib-ul-arz and the expression ‘madar 
mahruma aulad’ once. In the first place 
lawalad was used followed by the words 
ya sirf dukhtar rakhti ho, so that it could 
only mean issueless. In the second place 
one Judge held that the context did not 
enable it to be definitely said whether the 
word lawalad ought to be translated 
issueless or sonless while the other held it 
meant sonless. As regards the expression 
mahruma aulad', the Judge who as regards 
the second lawalad said it could not be 
definitely said whether it meant issueless, 
or sonless, held that the expression, while 
in itself ambiguous, appeared to mean in 
the context in which it occurred “sonless.” 
The other Judge did not consider the point 
but in view of how he translated lawalad 
in the second place it is clear that he 
regarded it as meaning sonless. As to lawa- 
lad in the third case there was difference 
of opinion. The third Judge to whom the 
appeal was referred held the lawalad in 
every case and 'mahruma aulad’ also meant 
childless. 

It will thus be seen that in the above 
cases lawalad has been held to mean son. 
less” more often than not but of course 
this is no guide to what meaning should 
be given to the word ‘lawalad’ in any parti¬ 
cular case. What appears to me of greater 
importance is to consider what was the 
position of widows and daughters in tlw 
cases to which I have referred. In 12 0 0 
63,® the wajib-ul-arz laid down that : 

After the death of a sonless (lawalad) owner his 
widow, if chaste, shall be his heir .... To 
the daughter and to maintain the widow shall be 
obligatory on the heir in possession. 

3. Mt. Lachhman Dei v. Behari Lai, (l^^l) 18 

AIR Oudh 322=131 I C 897=6 Luck 651 

=8 O W N 288. ,, - 

4. Dwarka v. Mt. Raghubansa, (1933) 20 ^1 

Oudh 182=142 I G 872=8 Luck 364 -iw 

O W N 69. 
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The parties agreed that the daughter of 
a socless member of the family was ex¬ 
cluded. It is clear that on the wajib-ul-arz 
as construed the sonless widow and the 
childless widow were on a par. In 3 0 L J 
327,^ the judgment states : 

Tatning to the clause which deals with matters 
of inheritance we find first of all a general provi¬ 
sion lading down that women who are without 
issue (aulad) are permitted to hold the shares of 
their husbands with any power of transfer. A 
further provision is to the effect that after the 
decease of childless widows the property devolves 
upon the uncles and nephews of their deceased 
husbands and thereafter upon the more remote 
collateral male relations. Finally we have the 
following statement which is reproduced in ori¬ 
ginal : agar }:oi hissadar ya aurat hissadar 
bawajeh na hone aulad Ice dukhtar ya aulad 
dukhlari ko kin hayat apne -tnen hissa apna 
dekar qubza kara deioe to pa sakta hai. 

It is clear therefore from the Urdu 
sentence that the childless widow and the 
widow with only female issue w'ere on a 
par. The point for decision was whether 
by implication daughters were excluded 
from inheritance and it was found that 
they were not. In 8 O W N 288^ there 
were two points for decision, whether by 
family custom a widow succeeded to the 
estate of her husband as full owner with 
powers of alienation and whether daughters 
were excluded. It was held that daughters 
were excluded and the other question was 
not decided. There were two wajib-ul-araiz 
and the relevant portions are as follows : 

Wajib.ul.arz of Kapurjote (Ex. A.9). 

Para 4. The custom of division of inheritance 
and devolution of asset? with regard to aulad is as 
follows : 

On the death of a co-sharer, all the sons (larka) 
get equal shares. If there be two legally married 
widows and one has got aulad and the other is 
lawalad, then the inheritance would go to the 
sons (larkon) alone. The issuelcss widow would get 
maintenance for her life from the aulad of the 
other widow. If both of them were lawalad, then 
they would succeed in equal shares and after their 
deaths, the inheritance would devolve on the 
near relations of their husband's family (kbandan 
qaribi shauhar se). If any co-sharer is joint in 
mess with his brother and nephew and dies leaving 
a lawalad widow or even an unmarried daughter, 
then the widow would remain in possession with¬ 
out power of alienation and the responsibility for 
the marriage of the unmarried daughter would 
rest on the brothers and nephews. But If the share 
of too deceased bo Boparato, then tbo widow would 
romaiQ in posseBslon of bbe share with powers of 
sale and mortgage. The widow has got the power 
of making adoption from the family (khandan) of 
her husband* 

Wajih.ul.arz of Ram Bhari (Ex. 10). 

Para. 4. The custom of inheritance and division 
of assets in our family is as follows 


If any co'sharer dies leaving two legally married 
widows and they have got aulad mukhtalif, then 
inheritance would go to the sous (larkon) in equal 
shares after deducting jetbansi right at Biswandh 
to the first born son (farzandi-i-auwal). There Is 
no custom of stribhag in our family. If one widow 
has got aulad and tbo other has got no aulad pisri 
and has only a daughter, she would get no share 
and the aulad and the other widow would get the 
inheritance and would bo r6^ponsible for the main- 
tcnancQ of the sonles.s (mabrum.a aulad) step¬ 
mother and the expenses of the marriage of the 
unmarried daughter. If both of the widows have 
no aulad, they would be in possession of the estate 
in equal shares. A widow whose husband dies in 
jointness with his brother and nephew, would get 
the inheritance without power of alienation but if 
the share of the deceased was divided in his life¬ 
time, then his widow would be in possession with 
powers of an owner (baikbtiyar malikaua). If the 
widow made no adoption then after bee death the 
inheritance wculd go to the near relations of her 
husband (qaribi shauhar). 

In my opinion, the sonless and the 
childless 'widow were on a par. In S Luck 
354,‘ tho question for decision was whe. 
ther daughters were excluded by custom 
and tho final decision was that they were 
nob. There were three relevant passages 
as to widows: In the first passage it was 
laid down that if a widow had a son 
and another was childless or had only a 
daughter, the male issue gob the property. 
Consequently the childless and the sonless 
widow were on a par. In the second passage 
it was stated that if two brothers held 
property jointly and one died leaving a 
lawalad widow, tho widow was entitled to 
get maintenance only. One of the Judges 
forming the Bench held lawalad to mean 
sonless and, therefore, put the sonless and 
the childless widow on a par. The other 
left the question open as be held that it 
could not be definitely said whether the 
word lawalad ought to he translated issue- 
less’ or ‘sonless*. If it is translated 
'issueless’ it leaves the difficulty that the 
position of the sonless widow is not settled. 
The learned Judge to whom the appeal 
was referred held that the word lawalad’ 
meant childless in every case dealt with 
this difficulty in the following words: 

I am not prep.ared to construe that word as 
meaning sonless in tbo second clause, simply 
because that moaning would have tho effect of not 
providing for tbo maintenanca of a widow who 
has a daughter. The question of maintenance is a 
different question. If tho wajib-ul-arz is silent on 
that point the Hindu law will apply. 

The third passage in the wajib-ul-arz 
ran as follows: 

A lawalad widow in ordinary circumstances 
shall remain in possession of a share witlmut 
power of transfer. After her death the nearest heir 
of her husband will get possession of the property. 
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One Judge in the Bench holding that 
la'nalad meant sonless put the sonless and 
the childless •widow on a par, while the 
other Judge and the Judge to whom the 
appeal was referred held that it meant 
childless and they were, therefore, faced 
with the difficulty that the wajib-ul-arz 
did not provide for the sonless widow and 
so they went back to Hindu law. From 
the above cases it appears to me that when 
the wajib-ul-arz was clear on the point, 
the sonless widow and the childless widow 
were put on a par and whenever lawalad 
was taken to mean ‘sonless,’ the same 
result ensued. In only one of the above 
cases was it definitely stated in the wajib. 
ul.arz that the daughter was excluded and 
where she was found to be excluded the 
childless and the sonless widow were on 
a par. In the present case the wajib-ul- 
arz, a translation of which appears in the 
judgment of my learned brother, excludes 
the daughter in the clearest terms. For 
the purposes of inheritance therefore, she 
is non-existent and all that we may pre- 
sume about her is that she may be entitled 
to get maintenance to live and to have 
the expenses of her marriage met. These 
duties can be carried out by a male pro. 
prietor no less than by the mother. I do 
not see therefore why a sonless widow, 
mother of a female child, who according to 
the custom of the family is little if any. 
thing better than if she was non-existent, 
should, in the eyes of that family, be 
regarded as deserving more favourable 
treatment than a widow who was childless. 
When the family considered a daughter 
and a childless woman only entitled to 
maintenance, I think it would treat a 
childless and a sonless widow as being on 
a par. When we come to the wajib-ul-arz 
in this case, I see no place where the word 
walad whether in the plural or in the 
negative adjective lawalad cannot be trans- 
lated as male issue, when it is standing 
alone. I think indeed that it should be 
translated as “son” without any doubt, 

except in the disputed passage 
a lawalad widow shall not be entitled to inherit 
the property oi her husband. She is only entitled 
to get maintenance. 

To translate the word lawalad in this 
passage as sonless is to keep the same 
meaning as in the rest of the document 
and as I have said it seems to me more 
suitable when the daughter is excluded 
from inheritance and finally it provides for 
all classes of widows without having to go 


outside the wajib-ul-arz. There is-yet onoj' 
consideration which appears to me impor¬ 
tant. The plaintiff herself in the pedigree 
in the plaint described herself as lawalad 
though she has a daughter. It does not 
appear to me probable that she said that 
she had a daughter and the writer of the 
plaint described her as lawalad, and if she 
did describe herself as lawalad, it shows 
the meaning which a member of the family 
attached to the word lawalad. This is not 
all however. It was never argued in the 
original Court that a difference should be 
made between a childless widow and a 
sonless widow and if the description of the 
plaintiff in the plaint as lawalad was so to 
speak, a slip of the pen, one would expect 
to have had an argument in the original 
Court that the plaintiff was not lawalad 
within the meaning of the wajib-ul-arz. I 
find however that para. 15 in the written 
statement ‘ according to the custom of the 
family a widow is entitled to maintenance 
only” was added as an amendment and 
the only answer made by counsel for the 
plaintiff was that the question of custom 
did not arise because in either case hie 
client was entitled to partition of the pro¬ 
perty of which she was in possession. For 
the above reasons I am unable to agree 
with the opinion of my learned colleague 
and I consider that the decisions of the. 
Courts below should be upheld and the 
appeal be dismissed. 

By the ConPt.— (Ziaul Hasan and 
Hamilton JJ .)—As there is a difference of 
opinion between us as to the interpretation 
of the word lawalad occurring in the wajib* 
ul.arz on which rests the decision of the 
appeal, we refer the case for the decision 
of a Full Bench under S. 13 (i) (b), Oudh 
Courts Act. 

JUDGMENT OF THE FUEL BENCH 

Thomas C. J.—This is a second appeal 
from a decision by the learned Civil Judge 
of Sitapur, by which he dismissed an appeal 
from the decision of the learned Munsif of 
that place. The appeal first came up for 
hearing before a single Judge of this Court, 
who under the provisions of S. 14 (2), Oudh 
Courts Act, referred it to a Bench. As 
there was a difference of opinion betwwn 
the Hon’ble Judges of the ^ Bench, 
appeal was referred for decision of a luu 
Bench under S. 13 (i)(b), Oudh Courts Act. 
The plaintiff, Mt. Raghorai, is the -widow 
of one Sheo Darshan Prasad, who ^ 
cousin Jaskaran Lai. The sons and gran 
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sons of Jaskaran Lai are the defendants in 
the suit. Mt. Eaghurai brought the present 
suit for partition of a residential house 
claiming a half.share in it. The defendants 
resisted the claim on the ground that Sheo 
Darshan Prasad vras a member of a joint 
family and that in any case Mt. Eaghurai 
‘was excluded from inheritance to her 
husband’s property by virtue of a special 
custom. The learned Munsif held that Sheo 
Darshan Prasad was separate from the 
other members of the family but he held 
that Mt. Eaghurai was, nevertheless, enti¬ 
tled only to maintenance. He based this 
decision on a provision in the wajib.ul.arz 
(Ex. A. 3) on the ground that the word 
lawalad’ in it meant childless. It appears 
that his attention was not directed to the 
fact that Mt. Eaghurai had a daughter. 
In the end he dismissed the suit. 

The learned Civil Judge, who heard the 
appeal, came to the conclusion, that in 
spite of the fact that the plaintiff had a 
daughter, she was not entitled to succeed 
as he interpreted the word ‘lawalad’ as 
meaning without male issue. He dismissed 
the appeal. Mt. Eaghurai has now prefer, 
red this second appeal and the sole point 
involved in the appeal relates to the mean, 
ing of the word lawalad. The contention of 
the learned counsel for the appellant is 
that the word‘lawalad’ must in this case be 
interpreted as meaning issueless, while the 
contention of the learned counsel for the 
respondents is that the word ‘lawalad’ must 
be interpreted as meaning sonless and not 
isBueless. I have had the advantage of read¬ 
ing the judgments of my learned brothers 
Ziaul Hasan and Hamilton JJ. In order 
to appreciate the arguments of the learned 
counsel for the parties, it is necessary to 
reproduce cl. (4) of the wajib.ul.arz which 
IS as follows: (I have taken this translation 
worn the judgment of my learned brother 
Ziaul Hasan J.) 

In onr family except a male offspring daughters 
and OMghter’a children are excluded from inherit* 
Mce. The share is divided according to the num- 
*^1 a and not according to the number of 

out of the biothers born of the same 
mother, any one dies lawalad, then only the 
uterine brothers will be entitled to the share of the 
deceased and not an alati (consanguine) brother. A 
lawalad widow shall not be entitled to Inherit the 
property of her husband. She is only entitled to 
get maintenance. There is a custom of adoption in 
our family but the condition is that In the pre¬ 
sence of a boy of near temJly another of a remote 
and different class cannot be adopted. If after 
a^ption a male tssue is born, then the adopted 
^Ud and the natnral child shall be entitled to 
inherit the property in equal shares, and the adopt* 
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ed son will be debarred from inheriting the share 
of his own father. An unwedded lady and her 
aulad are not entitled to inheritance. Provided sho 
be of good conduct and obedient to the heirs of the 
deceased, she can get food and raiment. There is 
no custom of jetbansi rights (right of primo¬ 
geniture). 

In order to construe the word ‘lawalad’ 
the learned counsel for the respondents 
relied on certain cases which are men¬ 
tioned in the judgment of my learned bro- 
ther, Hamilton J. but in my opinion the 
language of one document does not afford 
much assistance in the construction of^ 
another. Each case must be determined 
on its own circumstances, and each docu.; 
ment must be construed according to the' 
words which are contained in it. I shall 
now proceed to construe the wajib-ul-arz in 
question. The word lawalad occurs at two 
places in the wajib.ul.arz. The first portion 
of the wajib.ul.arz beginning from “In our 

family.uterine brothers will be 

entitled to share of the deceased and not an 
alati (consanguine) brother’’ relates to the 
exclusion of daughter and the Urdu word 
for male offspring is aulad ‘narina’. I have 
no doubt in my mind that the word ‘lawa. 
lad’ here means sonless. The question is 
what meaning is to be attached to the word 
lawalad’ used in the second paragraph 
beginning with “ A lawalad widow shall 
be not be entitled to inherit the property 

of her husband.” The contention of 

the learned counsel for the respondents is 
that the same meaning as given to the first 
word ‘lawalad’ should also be given to it. No, 
doubt the ordinary rule is that the same 
words used in one and the same documenti 
should be given the same meaning but this: 
in my opinion, cannot be an invariable rulej 
and if there are reasons for attaching a 
different meaning, I do not see why it 
should not be taken in that sense. There 
can be no doubt that in the first portion of 
the wajib.ul.arz which refers to the mode 
of division, the words ‘aulad’ and lawalad’ 
must be taken to mean sons and sonless, 
respectively, but this interpretation is put 
by the use of the word aulad narina used 
in the very first sentence, which says that 
" in onr family except a male offspring, 
daughters and daughters’ children are 
excluded from inheritance.” In my opinion 
no such consideration arises with regard to 
the word 'lawalad' used in the second para- 
graph beginning with the words A lawalad 

widow shall not be entitled.” This 

paragraph stands by itself, and there seems 
to me no reason why the word ‘lawalad*^ 
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should mean sonless. In the sentence “an 
UDwedded lady and her aulad are not 
entitled to inheritance" the word ‘aulad’ 
may mean either sons or children. I agree 
with the view of my learned brother Ziaul 
'Hasan J. that : 

If the sentence in question be read as meaning 
that a sonless widow will not be entitled to her 
husband’s inheritance, theuse of the word lawalad 
would be meaningless, because the widow would 
be excluded in any case, that is, whether a son is 
in existence or not, and in that case it would have 
been quite sufficient to say that a widow is not in 
any case entitled to her husband’s inheritance. 
The very use of the word ‘lawalad’ shows that the 
widow is entitled to inherit in some case and that 
case can only bo when she has no son but has a 
daughter or daughters, 

A custom to be a rule having the force 
of law must be .ancient, certain, continuous 
^and reasonable and it must be established 
by clear and unambiguous evidence and 
being in derogation of the general rules of 
law must be construed strictly before it 
can be given effect to, and in my opinion, 
it would not be safe to deprive the widow 
of a separated Hindu who has a daughter 
to look after of her husband’s inheritance 
by giving the word lawalad the meaning 
which is suggested by the learned counsel 
for the respondents. It was further argued 
by the learned counsel for the respondents 
that the plaintiff has herself in paragraph 
one of the plaint stated that her husband 
Sheo Darshan Prasad died issueless, lawalad 
faut ho gaya, but I do not think that there 
is any force in this argument. She cannot 
be held responsible for the use of the words 
in the plaint. For the above reasons, I 
allow the appeal, set aside the decree of 
the lower Appellate Court and decree the 
plaintiff’s suit with costs. 

Zia*ul Hasan J. —I have already given 
judgment in this case on 12bh January 
1938, and would allow the appeal and 
decree the plaintiff’s suit with costs. 

Hamilton J. — I have nothing to add 
to the opinion I expressed in my judgment 
dated 18th January 1938. 

v.b.b./r.K. Appeal allowed. 
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Hamilton and Yorke JJ. 

Durga Prasad—Defendant —Applicant. 

v. 

Our Dularey and others. Defendants 

— Opposite Party. 

Civil Revision Appln. No. 129 of 1937, 
Decided on 21sb April 1938, from order of 
the Addl. Civil Judge, Bara Banki, D/- 
25th October 1937. 


T. Gur Dularey A. I. R, 

(a) Civil P. C. (1908), O. 33, Rr, 7 (3), 8. 
S. 115 — Application to sue in forma paupe* 
ris granted — Revision lies from such order. 

There is really no fundamental distinction bet¬ 
ween cases where an application to sue in forma 
pauperis has been granted and cases where it has 
been refused. In a sense neither order can be said 
to be dual because in the one case where the 
application is granted, the application is taken to 
be the plaint, and in the other case where the 
application is rejected, the matter docs not end 
there because the plaintlQ can be and usually is 
given time to deposit the amount of court.fees. It 
is more reasonable to hold that proceedings on an 
application for permission to sue as a pauper really 
constitute a separate case. Such proceedings are 
registered separately as applications. In case of 
refusal of the application, there may or may not 
be by reason of subsequent payment of court-fees, 
a suit registered. If payment of court-fees is made, 
a suit will be registered. In the same way, on the 
grant of permission to sue as a pauper, the appli* 
cation comes to an end and the petition is regis¬ 
tered as a plaint in the suit. Such proceedings 
are proceedings before the commencement of a suit. 
In either case they are therefore not interlocutory 
proceedings and an application in revision will 
lie from the final decision in such proceedings : 
Case laxo disextssed. fP 148 0 1; P 149 0 1] 

(b) Civil P. C. (1908), O. 33. R. 5 (d) — 
Court cannot rely on evidence other than that 
of applicant for decision of question under 
R. 5 (d) — Lower Court availing itself of state¬ 
ment of defendant — Material on record other 
than defendant's statement justifying Court's 
conclusion — Irregularity of tower Court not 
sufficient ground for setting aside order. 

It is open to the Court to consider uot only the 
statement made in the plaint but also the state¬ 
ments made in bis examination by the applicant 
before determining whether his allegations dis¬ 
close a cause of action as laid down in GI. (d) of 
R. 5 of O. 33. But the Court cannot examine other 
witnesses for deciding the question of limitation 
or any other question than the pauperism of the 
applicant. Thus a lower Court commits an irregu¬ 
larity in availing itself of a statement made by 
the defendant and in fact in permitting him to 1^ 
cross-examined with the object of eliciting such 
an admission but that would not be a sufficient 
ground for setting aside the order of the lower 
Court if there was material justifying it in coming 
to the conclusion that the plaintiffs’ allegations 
did show a cause of action without his 
back on the statement of the defendant ■ “ " „ 
1919 Cal 385; AIR 1928 Sind 118 axtd A I i* 
1932 Bom 58i, Bel. on. [P 151 0 

B. K. Dhaon — for Applicant. 

D. P. Khare and Nasir Ullah Bog 

for Opposite Party* 

Order.— This is an application in revi¬ 
sion under S. 115, Civil P. 0., by oneDurp 
Prasad defendant against the order of t e 
Additional Civil Judge of Bara Banki. 
dated 26th October 1937, holding the oppo¬ 
site parties plaintiffs to be paupera an 
directing under the provisions of O. • 
Bales 7 (3) and (8), Civil P. 0. that theit 
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application be registered as a plaint in 
forma pauperis. 

A preliminary objection is taken on 
behalf of the opposite parties plaintiffs 
that no application in revision lies from 
the order of the lower Court. The basis of 
this objection is the contention that in a 
case where an application for permission 
to sue in forma pauperis is granted, the 
order does not come within the scope of 
the words “any case which has been 
decided by any subordinate Court” which 
are found in S. 115 of the Code. The argu- 
ment rests on the footing that where such 
an application is granted, the application 
itself is deemed to be the plaint and is 
numbered and registered, and the suit pro. 
ceeds in all other respects as a suit insti. 
tuted in the ordinary manner. Hence, the 
order of the Court is to be regarded as in 
the nature of an interlocutory order, and 
therefore not subject to revision. Learned 
counsel for the opposite parties rests his 
contention on the authority of the ruling 
reported in 32 All 623^ with some support 
from the ruling of the Judicial Commis¬ 
sioner of Sind reported in A I R 1933 Sind 
82. As has been pointed out in Chitaley’s 
discussion of this matter in his Notes to 
S. 115 at pages 924 and 926 of Vol. I, 
Rdn. 2 of his Civil P. C., the Allahabad 
view originally depended on a distinction 
between cases in which the application had 
been rejected and cases where it had been 
accepted. The point has come up for consi. 
deration since from different points of 
view : see for example 48 All 493;^ but the 
view still taken by the Allahabad High 
Court is that no application in revision lies 
from an order granting an application for 
leave to sue in forma pauperis, and the 
rming quoted 32 All 623* has been follow¬ 
ed in A I R 1931 All 659.* In the latter 
case it was expressly remarked that a 
revision cannot be entertained where an 
application to sue as a pauper is accepted 
because the order accepting such an appli¬ 
cation is not a case decided, but is more 
or less in the nature of an interlocutory 
order. 

It is conceded in argument that all the 

1. Mohammad Ayub v. Mohammad Mahmud, 
<1910) 83 All 698=6 I C 081=7 A L J 741. 

9. Ohaodumal ▼. Tejulbal. (1988) 90 A 1 B Sind 
89=143 I 0 879=36 SLR 491. 

8 . Bhankac Ban t. Ram Deo, (1936) 18 A IR All 
446= 94 I 0 484=48 All 498=94 AIjJ 6S7. 

4. B. B. & 0. L Railway Oo. t. MllUtn. (1981) 
18 A I R All 669=188 1 0 466=1981 A L J 
797 . 
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other High Courts have dissented from 
this view of the Allahabad High Court, 
and we have been referred to a number 
of rulings of which the Lahore ruling 
reported in A I R 1934 Lah 231®, is a good 
example. In that case it was held in clear 
terms that proceedings in an application for 
permission to sue in forma pauperis are 
distinct from and antecedent to the suit 
itself and can be looked upon as a “case” 
within the meaning of S. 115. Hence, revi¬ 
sion is competent from a 6nal order grant, 
ing permission to sue in forma pauperis. 
Another case in which this point was dis¬ 
cussed and the Allahabad view dissented 
from is reported in A I R 1931 Rang 318® 
where a single Judge of the Rangoon High 
Court held that an order either rejecting 
or granting an application for leave to sue 
in forma pauperis, amounts to a case decided 
and if the order falls within the purview 
of Cls. (a), (b) or (c) of S. 115, an applica¬ 
tion in revision is competent. In that ruling 
the learned Judge remarked that he was in 
entire agreement with the learned Judges 
who decided 48 All 493® that the 6ne dis¬ 
tinction drawn in 32 All 623* quoted above 
cannot be justified. He went on to say 
“with all due respect, I must dissent from 
their view that an application in revision 
will not lie in any case,” and he went on to 
hold as stated above and to refer to rulings 
of the Calcutta and Madras High Courts 
supporting his view. So far as this Court 
is concerned, it is conceded that there is no 
decision on the question whether an appli¬ 
cation lies from an order granting permis¬ 
sion to sue in forma pauperis. There is a 
decision on the question whether an appli¬ 
cation lies in the case of rejection reported 
in 11 O W N 1356^ where it was held that 
a revision lies under S. 115, Civil P. C., 
against an order of a Court rejecting an 
application for permission to sue as pauper, 
inasmuch as such an order constitutes a 
complete decision of the case so far as that 
Court is concerned. The learned Judges 
who decided this case bad to deal with a 
preliminary objection similar to the one 
which has been raised in the present case, 
it being urged that there was no case which 
had been decided by the lower Court within 

6 . Hari KrUboa Dufeta v. K. R. Kbosla, (1934) 
21 A I R Lah 931=141 I C 670=34 P L R 
667. 

6 . Ma Ma Gale ▼. Ma Mi, (1931) 18/A I R Rang 

818=186 I 0 831. 

7. Asa Ram v. Mt. Oenda, (1935) 92 A I R Oudb 
20=162 I 0 417=10 Luck 266=11 OWN 
1366. 
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the meaning of S. 115, Civil P. C. They 
went on to remark ; 

In a case like this no suit comes into existence 
until the application for leave to sue as a pauper 
has been accepted and the petition registered as a 
plaint. The result of the dismissal of the applica¬ 
tion was that no suit ever came to be instituted 
and the only matter before the lower Court was 
the proceeding for the determination of the ques¬ 
tion of pauperism. The result of the dismissal of 
the application was to put an end to this proceed¬ 
ing. In the circumstances, these proceedings them¬ 
selves constituted a case and the order of the lower 
Court rejecting the application constituted a com¬ 
plete decision of the case so far as the lower Court 
was concerned. 

This reasoning seems to depend in the 
main on what actually happened in that 
particular case, namely that because of the 
decision of the pauper application, no suit 
came to be instituted and therefore that 
was said to be a case decided. As a matter 
|of principle, it appears to us that there is 
■really no fundamental distinction between 
cases where an application has been granted 
'and cases where it has been refused. In a 
;sense neither order could be said to be final 
•because in the one case where the applica¬ 
tion is granted, the application is taken to 
be the plaint, and in the other case where 
the application is rejected, the matter does 
not end there because the plaintiff can be 
and usually is given time to deposit the 
amount of court-fees. The real question at 
issue is whether an application under 0.33, 
E. 1 is a proceeding ‘in the case’, that is 
an interlocutory proceeding or something 
prior to the case. In this connexion we 
may refer to the Full Bench ruling of this 
Court reported in 12 O W N 1158.® In that 
case the Full Bench held that no revision 
of an interlocutory order lies, firstly on the 
ground that no ‘case’ has been decided 
within the meaning of S. 116 by the mere 
decision of a preliminary point regarding 
court-fees, etc., etc. Srivastava J. further 
remarked in that case : 

The words used in S. 115 do not contemplate the 
Invoking of the tevisional jurisdiction of the High 
Court in the case of interlocutory orders passed 
during the trial of a pending suit. In other words, 
my opinion is that in the case of a suit it is the 
suit itself and not any branch of it which can be 
regarded as a ‘case’ within the meaning of S. 115. 
On the correct legal interpretation of the term all 
interlocutory orders passed during the trial of a 
pending suit must be excluded from the application 
of the section. 

He further remarked at page 1172 : 

6 . Paras Nath v. Ban Bahadur, (1936) 23 A I B 
Oudh 22=158 I 0 949=11 Luck 629=1935 
OWN 1168 (P B). 
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I should, however, make it clear that proceed¬ 
ings before the commencement of a suit as well as 
proceedings after a suit has come to an end, being 
proceedings independent of the suit, must stand on 
a different footing. 

The question for our decision then really 
is limited to the question whether proceed¬ 
ings on an application for permission to 
sue in forma pauperis are proceedings 
before the commencement of a suit or pro¬ 
ceedings in a suit. As we have noted 
already, the consensus of opinion of High 
Courts other than the High Court at 
Allahabad and the Sind Court is in favour 
of the former view. While it is true that 
there is no case of this Court precisely 
bearing on the point in question, there are 
two cases of the Court of the Judicial Com¬ 
missioner of Oudh which follow the view 
taken by the majority of the High Courts. 
These cases are reported in 12 O C 381® 
and A I E 1923 Oudh 118.^® In the former 
case Sundar Lai J. C. held that an appli¬ 
cation for permission to sue as a pauper is 
in itself a case within the meaning of that 
term as used in S. 115 of Act 6 of 1908. 
He held further that orders under Chap. 26 
of Act 14 of 1882, are open to revision 
under S. 622, and also that interlocutory 
orders are not liable to revision under 
S. 115 of Act 5 of 1908. In his judgment 
in this case the learned Judicial Commis- 
sioner examined and discussed the Allahabad 
cases and he pointed out that in the case 
of 23 All 364,^^ two Judges of the Allahabad 
High Court held that where an application 
to sue in forma pauperis had been allowed 
and the case proceeded to trial and decision 
it was not open to the defendant in appeal 
to question the propriety of the first Court’s 
order permitting the plaintiff to sue as a 
pauper, and he remarked that he thought ' 
that this was the correct view of the situa¬ 
tion. He went on to remark : 

The defendants will not be entitled to raise this 
point in their appeal from the final decree. The 
decision of the application to sue as paupers is a 
final decision of that case, one way or the other, 
and as far as the case then before the Court, namely 
the application for leave to sue as a pauper Is con¬ 
cerned, the matter has been finally decided. 

In the latter case of the Court of the 
Judicial Commissioner, Ashworth J. 9* 
held, following the above mentioned deci¬ 
sion that an application for permission to 
sue as a pauper is in itself a case within 

9. Shamin-ud-din v. Amir Husain, (1909) 12 0 0 

381=4 I 0 777. ^ 

10. Sheo Narayan Lai v. Mt. Munaqqa, (1928) 10 

AIR Oudh 118=74 I 0 344. 

11. Momtazan v. Basulan, (1901) 23 All 364. 
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the meaning of that term as used in S. 115. 
It appears to us that as was held by a 
Bench of the Allahabad High Court itself 
in 48 All 493,* the subtle distinction which 
was drawn in 32 All 623,^ between an 
order * granting ’ and an order ‘ refusing ’ 
an application for permission to sue as a 
pauper cannot be justified. As we have 
already indicated, such orders are in one 
sense final and in another sense not final, 
but it appears to us that in the light of 
the views entertained by the Judicial Com¬ 
missioners and the other High Courts, it 
is more reasonable to hold that proceedings 
on an application for permission to sue as 
a pauper really constitute a separate case. 
jSuch proceedings are registereds eparately 
as applications. In case of refusal of the 
application, there may or may not be, by 
reason of subsequent payment of court, 
fees, a suit registered. If payment of court- 
fees is made, a suit will be registered. In 
the same way, on the grant of permission 
to sue as a pauper, the application comes 
to an end and the petition is registered as 
a plaint in the suit. We are of opinion 
that, to use the words of Srivastava J. 
|in 12 0 W N 1158,® such proceedings are 
jproceedings before the commencement of 
!a suit. In either case, they are therefore 
(not interlocutory proceedings, and as has 
jbeen hold in most of the High Courts, an 
|application in revision will lie from the 
final decision in such proceedings. The 
ipreliminary objection therefore fails. 

Before we leave this point we would 
remark that learned counsel for the oppo- 
site parties sought to rely in support of 
the preliminary objection on an unreported 
decision of a Bench of this Court in S. 115, 
Application No. 57 of 1934 the judgment 
of which was put before us. That however 
was a case of an application under 0. 33, 
r’ dispaupering the plaintiff. The 

learned Judges held that the application 
was admitt^ly made during the pendency 
of the suit and the order rejecting the 
application was clearly an interlocutory 

therefore unable to say 
that there was any case decided within the 
meaning of S. 115, Civil P, C. and dis- 
missed the application. It seems to us that 
there is a clear distinction between 1 
proceedings prior to the commencement 
^e suit on an application under O. u 
R 1, and the proceedings during the pe 
dency of the suit on an application 
dispaupering of the plaintiffs under 
provisions of 0. S3, B. 9. 


Coming now to the merits of the present 
application the main points taken are two : 
(1) that the order of the lower Court was 
without jurisdiction because the opposite 
parties had failed to prove that they were 
not possessed of sufiicient means to defray 
the court.fees, and that in this connexion 
the Court had acted %vith material irregu. 
larity by omitting to take into considera¬ 
tion the value of the equity of redemption 
passed by the opposite parties, and (2) that 
the Court had no jurisdiction to allow this 
application because the plaintiffs’ allega- 
tions did not show a cause of action, while 
in support of this point, it was argued that 
the lower Court acted with material irre¬ 
gularity because in deciding this question, 
it relied not only upon the allegations 
stated in the plaint and the statement of 
the plaintiff in examination and cross- 
examination, but also on a statement of the 
defendant, applicant Durga Prasad taken in 
the course of proceedings under 0. 33, K. 7, 
which statement should have been limited 
entirely to the question of sufficient means. 
Learned counsel has exhaustively discuss¬ 
ed the procedure on an application for 
permission to sue in forma pauperis under 
0. 33, Civil P. C. He points out that after 
the presentation of the application under 
K. 3, the Court has authority under E. 4 
to examine itself or on commission the 
applicant or his agent regarding the merits 
of the claim and the property of the ap¬ 
plicant. Thereafter by E. 5, it is provided 
that the Court shall reject an application 
for permission to sue as a pauper” in cer¬ 
tain cases falling under Clauses (a) to (e) ; 
learned counsel was inclined to suggest 
that there was no examination of the plain¬ 
tiffs under E. 4, and that the order under 
E. 6, was passed without any proper con¬ 
sideration of the duty of the Court under 
E. 5. We find no force in this contention. 
The record of the lower Court shows that 
on 6th July 1937, the learned Civil Judge 
examined plaintiff applicant 1, and there¬ 
after passed the following order : 

Register the application and issue notice to th^ 
other parties and to Government Pleader for 318* 
July 1937. 

When the case actually came up for 
hearing on 25th September a statement 
by a pleader representing the defendant- 
applicant was recorded, in which he stated: 

The application as it stands now is not main¬ 
tainable. The applicants have not shown their 
immovable property in the list annexed to the 
application. 
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Durga Prasad v. Gdr Dularey 


On 23rd October, the lower Court took 
the statement of Gur Dularey, plaintiff 
applicant 1 and Durga Prasad defendant. 
This would be under the provisions of 
E. 7, Para. (1). The Court then proceed, 
ed to hear arguments under Para. 2 of the 
same Eule and passed the order which is 
the subject of the present application. 

So far as the question of sufficient means 
is concerned, the only point which is urged 
is that on the face of the plaint, the appli. 
cants were entitled as mortgagors to the 
equity of redemption of three mortgages, 
and counsel for the defendant-applicant 
has by calculation of his osvn contended 
that these items of property must be worth 
in the neighbourhood of Es. 3000. There 
is no sign that the lower Court took these 
items of property into consideration at all 
and it is contended that thereby the Court 
acted with material irregularity, and fur- 
ther that by granting permission in the 
absence of proof that the plaintiffs were 
not possessed of sufficient means to defray 
the court.fee, the Court acted without 
jurisdiction. The important point, as we 
see it, in this connection is that this matter 
was not raised in the lower Court. Gur 
Dularey plaintiff-opposite party put him. 
self forward as a witness and submitted 
himself to cross-examination, and no ques. 
tions were put to Gur Dularey on this 
subject. It must be further conceded that 
the value of the equity of redemption of 
these properties must be a matter of con. 
siderable doubt and it would be difficult to 
say that the lower Court acted with mate, 
rial irregularity in omitting to make an 
inquiry into this point itself when the 
defendant having full opportunity to do so 
made no attempt to indicate the existence 
of this alleged valuable property by cross, 
examination of the plaintiff. In these 
circumstances, the lower Court was clearly 
entitled to come to a conclusion on the 
evidence that the plaintiffs.applicants were 
not possessed of sufficient means to pay 
the court-fee. We would not further be 
prepared to hold, bearing in mind the 
nature of thelse assets, that the lower Court 
was deprived of jurisdiction, or acted with 
material irregularity in coming to its con. 
elusion by reason of the fact that the 
plaintiffs-applicants had failed to mention 
those dubious items of property in the 
application for leave to sue in forma pan. 
peris. 

A more important and in some way 
more difficult question is that which has 


A. I, B. 

been argued before us based on 01. (d) of 
E. 5 of O. 33, and the connected question 
in regard to the basing of the lower Coart’s 
conclusions, at any rate in part, on the 
statement of the present applicant. Learn, 
ed counsel for the applicant relies on the 
provision in Eule 7 (2) of O. 33 that the 
Court shall also hear any argument which 
the parties may desire to offer on the ques- 
tion whether on the face of the application 
and of the evidence (if any) taken by the 
Court as herein provided, the applicant is 
or is not subject to any of the prohibitions 
specified in E. 5. It is contended on behalf 
of the applicant that when the plaint and 
statement of Gur Dularey are taken to. 
gether, it is quite plain that the application 
should have been rejected because the 
allegations of the plaintiffs.opposite parties 
did not show a cause of action. The plain, 
tiffs’ suit was a suit to recover possession 
over certain properties on the allegation 
that plaintiffs’ father Gur Bakhsh Bai, 
with whom they had been members of 
a joint Hindu family, had alienated the 
said property, being joint Hindu family 
property, without legal necessity and for 
immoral purposes. The necessary founds, 
tion for such a suit was that the property 
in suit must have been joint family pro- 
perty and that the plaintiffs must have 
been members of a joint family with their 
father Gur Bakhsh Eai. Gur Dularey, 
however, in the course of his statement 
said among other things ; 

We ate separate from Gur Bakhsh Rai for the 
last four or five months .... All the property^ in 
f act belongs to our father. We only dine with him. 

It is contended that Dularey did not 
even give prima facie proof that the pro- 
^erty in suit was ancestral because be said: 
‘I do not know from where my father got 
all this property.” We are not inclined to 
attach much value to the statement of Gnr 
Dularey who was admittedly a young man, 
aged only about 21. He was not in a posi¬ 
tion in the main to depose from his own 
personal knowledge as to how his father 
came to be in possession of the property in 
suit. His statement, therefore, that he did 
not know where that property came from, 
and that in fact, it belonged to his father 
was not a statement of any real value. I® 
did of course belong to his father also as 
a member of the joint Hindu family and 
Gur Dularey never said that this property 
was exclusively the property of his 
On the statements in the plaint coupod 
with other oral statements made by 
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Bularey, as for instance where he said that 
all moveable and immovable property of 
their father and themselves was joint, it 
was quite competent for the Court to come 
to the conclusion that the plaintiffs’ allega¬ 
tions did show a cause of action, and it 
would be impossible to hold that the lower 
Court acted illegally or without jurisdic¬ 
tion in coming to the conclusion which it 
actually did. The lower Court, however, 
based its conclusions not only on the state¬ 
ments in the plaint and those made by the 
plaintiff Gur Dularey himself, but it fur. 
ther remarked that 

at the fag eud of his cross-ezamiDation, Lala 
Durga Prasad himself admitted that the appli¬ 
cants as sons were interested in the property in 
possession of their father. 

What Durga Prasad actually stated was 
that in all this property the applicants as 
sons of Gur Bakbsh have got a share and 
are interested.” Durga Prasad was cousin 
of Gur Bakhsh Rai and he was in a posi¬ 
tion to make that statement intelligently, 
and if the Court was entitled to rely on it 
at all, it was a good groUnd for the Court to 
hold that the allegations in the plaint did 
show a cause of action. Learned counsel 
for the applicant has, however, contended 
at considerable length and relying on a 
number of rulings that the evidence on 
which a Court may rely for decision of the 
question which arises under Cl. (d) to R. 5 
of O. 33, does not include any evidence 
other than the statement of the applicant. 
The applicant is not entitled to call evi. 
dence on that point and even the statement 
of the defendant opposing the application 
cannot be taken into consideration in that 
connection. He relies on the ruling repor. 
ted in 46 Cal 651,^* in which it was laid 
down that in an inquiry under 0. 33, Civil 
P. C., the Court cannot take evidence 
(except the evidence of the applicant him. 
self) on the merits of the claim. Rule 4 
expressly gives power to the Court to exa. 
mine the applicant regarding the merits of 
the claim and the property of the appli. 
cant so that there is no doubt that the 
applicant himself can be examined not 
only with reference to the question of his 
pauperism but also with reference to the 
merits of his claim. 

It is open to the Court to ooneider not 
only the statement made in the plaint but 
also the statements made in his examina. 
tion by the applicant before determining 

Jogendra Narayan v. Dorga Charan, (1919) 6 
A I B Cal 88 Ssb 69 1C 610s46 Cal 651. ’ 
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whether his allegations disclose a cause of 
action as laid down in Cl. (d) of R. 5 of: 
O. 33. But the Court cannot examine 
other witnesses for deciding the question 
of limitation or any other question than 
the pauperism of the applicant. This ruling! 
was quoted and followed in another ruling 
relied upon in this connection in A I R 
1928 Sind 118.^^ The same proposition is 
to be found in A I R 1932 Bom 584, in 
which it was held that the proper materials 
on which to base a decision as to the appli. 
oability for example of the prohibitions 
contained in Cl. (d) of R. 5, consist only of 
the application and the statement of the 
applicant himself taken under R. 4 or R. 7 
(or both), and there is nothing in O. 33, 
which authorises a Court to take evidence 
on the merits of the claim at this stage 
other than the evidence led under R. 4, 
read with Rr. 5 and 7. In our opinion, it 
may be the case that the lower Court did 
commit an irregularity in availing itself of 
a statement made by the defendant-appli. 
cant and in fact in permitting the applicant 
to be cross-examined with the object of 
eliciting such an admission, but we are not 
prepared to hold in the circumstances of 
the present case that that would be a sulh. 
cient ground for setting aside the order of 
the lower Court for the reason that there* 
was, in our view, material justifying it in! 
coming to the conclusion that the plain.' 
tiffs’ allegations did show a cause of action' 
without his falling back on the statement 
of the applicant. In this connection we! 
might refer to the ruling reported in A I R 
1927 Mad 441,^® where it was remarked 
that the non-existence of a cause of action 
should appear clearly on the face of the 
application itself, which alone would justify 
the Court in rejecting the application. It 
could certainly not be said in the present 
case that the allegations contained in the 
plaint did not show a cause of action. 

Taking all the facts of the present case 
into consideration, we are not prepared to 
hold that the lower Court has acted in the 
exercise of its jurisdiction illegally or with 
material irregularity. We accordingly dis- 
miss this application with costs. 

V.B^./b.K. Application dismisstd. 


18. Vasanbal v. Badbibai, (1926) 15 A I B Sind 
118=106 I C 657=22 8 L B 441. 

14. Bai Chandan T. Chbotalal Jekisondas, (1932) 
19 A1 B Bom 664=140 1 0 881=56 Bom 586 
=84 Bom L B 1278. 

16. Bamebandra Baju ▼. D. Venkiab, (1927) 14 
A I B Mad 441=1011 0 18=62 M L J 330. 
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Yorke J. 

211. Mahadei — Plaintiff — Appellant. 

V. 

Jshwari and another — Defendants — 

Bespondents. 

Second Rent Appeal No. 27 of 1936, 
Decided on 4th April 1938, against order 
of Dist. Judge, Barabanki, D/- 21st Decern- 
her 1935. 

Deed —Validity—Onus —Document executed 
by illiterate woman conducting her own bust* 
ness—Woman admitting execution but alleging 
it to be through misrepresentation—Burden is 
on her to prove it. 

A vvomAD not being a pardanashin lady but an 
illiterate woman in the habit of conducting her 
own business admitted the execution of a docu* 
meat but alleged that she put her thumb impres* 
sioD ou the document through misrepreseutation. 
She admitted that she was negligent in not having 
the document read out to her : 

Held that in these circumstances the burden of 
proof was ou her to show that the document was 
executed under fraud or misrepresentation: Case 
law referred. [P 163 C ii] 

M. H. Kidwai and R. S. A. Kidwai — 

for Appellant. 

Shankar Sahai Srivastava — 

for Respondents. 

Judgment. — This is a second appeal 
by Mt. Mahadei from a judgment of 
Mr. R. F. S. Baylis, District Judge of Bara 
Banki allowing the defendants’ appeal and 
setting aside the judgment and order of the 
trial Court decreeing the plaintiff’s claim. 
Mt. Mahadei had on 2l9t January 1935, 
instituted a suit (or arrears of rent claim, 
ing a sum of Rs. 108. On 4th April 1935, 
at the time of framing issues, the defen¬ 
dants produced a receipt Ex. 45, wherein 
it was stated that there had been a pan. 
chayat and that after a settlement between 
the parties (bahmi faisla) the defendants 
had paid Rs. 45 for which this receipt was 
written, and it was further stated that 
nothing further was due from the defen¬ 
dants. It does not appear that there was 
any denial of this receipt other than an 
oral statement by counsel, but there must 
have been some oral statement because an 
issue was framed in the following terms : 

Was there any panchayat between the parties 
about the rent of the plots and was receipt written 
with consent of the plaintifi ? 

From the manner in which this issue is 
framed, it is clear that the burden of proof 
was placed in the first instance on the 
defendants. The learned Assistant Collector 
has not given any separate decision on this 


issue. He has said that the plaintiff had 
denied the contents of the receipt and said 
that she was paid Rs. 45 and told that the 
balance would be paid on another date. He 
went on to remark : 


The only point that was to decide is whether 
there was any panchayat and it was explained to 
the plaintifi. About this shesays, she is an illiterate 
old woman. She admits that she affixed her 
thumb impression. No reliable witnesses have 
been produced on behalf of the defendants who 
made the panchayat. 


He goes on to say that of Gaya Prasad 
and Asa Ram who have been produced, 
Gaya Prasad’s character is most suspicious 
and he does not believe that witness’ state, 
ment that the contents of the receipt were 
written with the consent of the plaintiff 
and he does not believe Asa Ram also. He 
therefore proceeded to decree the whole 
claim less the sum of Rs. 45 which was 
admitted to have been paid. In the lower 
Appellate Court a number of points were 
put forward but the really crucial point 
was whether this receipt was a receipt for 
Rs. 45 only and nothing more, or whether 
it was also an acknowledgment by the 
plaintiff that nothing further was due from 
the defendants. The learned District Judge 
held that the burden of proof had been 
wrongly placed by the trial Court on the 
defendants. He took the view that where 
the Court had before it a receipt which 
was partially admitted by the plaintiff her. 
self, it lay upon the plaintiff to satisfy the 
Court that this receipt was executed by 


her under misapprehension. 

Learned counsel for the plaintiff-appel¬ 
lant contends that the decision of the lower 
Appellate Court which has been arrived at 
by changing the onus of proof in this man. 
ner must be set aside on the view that the 
burden of proof really did lie upon the 
defendants, and as the trial Court has hold 
in clear terms that they failed to discharge 
that burden of proof, the trial Court 
rightly decreed the suit for the full amount 
claimed, subject, of course, to the possi¬ 
bility that in the lower Appellate Cowt 
any other points raised but not decided by 
the learned District Judge could affect the 
ultimate decision of the case. Learned 
counsel in this connexion relied on the 
ruling reported in 52 I A 342 ' wherein a 
number of propositions were laid down m 
regard to what must be proved in the 
of a doonment executed' by a Mahomedan 

1. Mt. Fatid-un-Nisa v. Mukhtar Ah^d. (192S) 
12 A I R P 0 204=89 I 0 649=47 All 70S— 
28 O 0 338=52 1 A 342 (P 0). 
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■woman who was illiterate and pardanashin. 
It was there held that the defendant muta- 
wallis had not discharged the onus upon 
them which was to prove that the actual 
import of the wakfnama admittedly exe. 
cuted by the lady had been brought home 
to the mind of the grantor, and that, there, 
fore it was not binding upon her. Reliance 
was also placed on a judgment of this Court 
reported in 6 0 W N 677.^ That was a 
case of a pardanashin lady, but at p. 684 
the case of an illiterate person was consi. 
dered at some length, that is the case in 
connexion with the requirements of the 
law in regard to proof of execution of a 
document, and it was remarked : 

la iihe case of an illiterate person it has always 
been held that something more is required than 
proof that the executant made a mark on the 
document, aod that knowledge of the contents of 
the document cannot bo inferred from the fact 
that he marked the document. 
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she was. On the contrary the trial Court 
says merely that she is an illiterate old 
woman and in fact she came and gave 
evidence in open Court and by admission 
she went to the house of Gaya Prasad at 
the instance of the defendants in connexion 
with the writing of the receipt. Learned 
counsel has relied on a ruling of the 
Lahore High Court reported in A I R 1926 
Lah 692,^ where it was held that where the 
execution of a document is admitted, the 
onus is on the executant to prove that he 
did not understand its terms, even if he is 
an illiterate person. That is the gist of 
the ruling as stated in the headnote and is 
indeed the proposition on which the deci¬ 
sion is based although it is not so stated 
in terms. Learned counsel further referred 
to a ruling of the Patna High Court 
reported in 9 Pat 417® where the same 
proposition that the quantum of evidence 
required in cases of execution of documents 
by pardanashin ladies varies, was supported 
and it was in effect held that the proposi¬ 
tion laid down in 52 I A 342^ was not 
applicable word for word. The learned 
Judges remarked that obviously each case 
must depend upon its own circumstances. 

The position which I have to consider 
in the present case then is that the plain, 
tiff.appellant though illiterate, is a woman 
who was in the habit of conducting her 
own business. She comes to Court and 
gives evidence in open Court and in regard 
to this particular receipt she does not say 
that she was deceived by its being read out 
to her falsely, that is by the concealment 
of the clause stating that nothing remained 
due from the defendants, but she says that 
although she was in the habit of doing her 
own business and she knew what she was 
doing, she put her thumb impression on 
this document on the mere statement of 
some one that it was nothing but a receipt 
for Rs. 45. She in fact admitted that she 
herself had been negligent to the extent of 
not having had it read over. It seems to 
me that in these circumstances wherever 
the burden of proof was placed under the 
issue, it really lay on the plaintiff herself 
to establish by evidence that what she had 
alleged was correct. There was prima facie 
evidence before the lower Appellate Court 
although it had been disbelieved by the 

6 . Chanda Mai ▼. Mahmad Haasao, (1936) 18 
A I B Lab 699=97 I 0 71=37 F Xi B 6il. 

6 . Mabammad Badlk Kban ▼. Maaihan Bibl, 
(1930) 17 A I B Pafe 463=130 1 0 168=9 PaS 
417=11 P I* T 489. 


In that case a passage was quoted from 
the case in (1869) 4 C P 704,* which runs 
as follows : 

It seems plain on principle and on authority, 
that if a blind man or a man who cannot read, or 
who for some reason (not implying negligence) 
forbears to read, has a written contract falsely 
read over to him, the reader misreading to such a 
degree that the written contract is of a nature 
altogether different from the contract pretended 
to be read from the paper which the blind or 
Illiterate man afterwards signs, then at least if 
there be no negligence, the signature so obtained 
is of no force. 

And It is invalid not merely on the ground of 
fraud, where fraud exists, bat on the ground that 
'the mind of the signer did not accompany the 
signature, in other words, that he never intended 
to sign and therefore In contemplation of law 
never did sign the contract to which bis name is 
appended. 

In a subsequent case reported in 11 
OWN 1081,* their Lordships of the Privy 
Council held that in the case of a document 
executed by a pardanashin woman, it is 
not sufficient to show that the document 
was read over to her; it must further be 
proved that she understood its nature and 
effect. The quantum of evidence required 
to discharge the onus must depend upon 
the circumstances of each case. On behalf 
of the respondent it is contended that the 
plaintiff-appellant is not a pardanashin lady 
and it was never until now suggested that 

S. Mt. Hubrajl v. Chandra Ball, (1936) 16 A I B 
Ondh 886=1111 0 839=6 OWN 677. 

8 . Foster y. Mackinnon. (1669) 4 0 P 704=88 
L J 0 P 810=20 L T 887=17 W B 1106. 

4. Kalyan Mai v. Ahmad-nddin Khan, (1984) 31 
A 1 B P 0 208=161 1 0 46=U OWN 1061 
(PO). 
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trial Court ^vhich was sufficient to discharge 
any onus that lay upon the defendants, and 
in these circumstances, I am not prepared 
to hold that the lower Appellate Court 
wrongly held that in the circumstances of 
the case the burden lay on the plaintiff to 
show that the document was executed 
'under fraud or misrepresentation. It was 
ladmitted that there were other witnesses 
who could have proved that fact. The 
lower Appellate Court therefore rightly 
allowed the appeal and dismissed the plain, 
tiff’s suit. I find no force in this second 
appeal and dismiss it accordingly with 
costs. 

d.s./R.K. Appeal dismissed. 
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Hamilton and Yorke JJ. 

Mt. Ghafooran — Defendant — 

Appellant. 

V. 

Abdul Hamid, Plaintiff and another, 

Defendant — Respondents. 

First Appeal No. 79 of 1936, Decided on 
Slst March 1938, against decree of Sub. 
Judge, Lucknow, D/- 2nd May 1936. 

Civil P. C. (1908), Sch. 2, Para. 1 — Party 

remaining ex parte at trial not joining reference 
to arbitration made by remaining parties — 
Award is invalid and decree thereon is appeal¬ 
able. 

II a person is ex parte in a suit, he does not 
thereby cease to be a party interested in the refer* 
ence. Hence if suoh person has not joined the 
reference to arbitration made by the remaining 
parties, the reference to arbitration is invalid and 
the award is wholly void. The reference being 
invalid the decree passed in accordance with the 
award is appealable: AIR 1929 Lah 477 ; A I R 
1933 Oudh 384 and AIR 1931 Cal 211, Rel. on. 

[P 155 0 2 ; P 156 C 1] 

A. P. Singh — for Appellant. 

S. C. Das — for Respondent 1, 

Judgment. — This is a first appeal by 
one Mt. Ghafooran from the judgment of 
the Civil Judge of Lucknow ordering that 
the plaintiff’s claim be decreed in the 
terms of the award of an arbitration. There 
is a connected application in revision under 
S. 116, Civil P. O., by Haji Abdul Ghafoor, 
another defendant, against the same decree 
of the trial Court. This appeal and the 
application arise out of the following oir-. 
cumstances : 

One Najib Dllah had three sons, Haji 
Abdul Aziz, Abdul Hamid, plaintiff, Abdul 
Ghaffoor, applicant in revision, and one 
daughter, Mt. Ghafooran, appellant. We 
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are not concerned with Najib Ullah. Haji 
Abdul Aziz died on 13th May 1935, leaving 
certain property including hotel at Char, 
bagh. East Indian Railway Station. Abdul 
Hamid instituted regular Suit No. 74 of 
1935 for partition of the properties of his 
deceased brother, Abdul Aziz. It was com¬ 
mon ground between the parties that the 
shares in the estate of the deceased were 
2.5th for each brother and 1.5th for the 
sister, Mt. Ghafooran. The suit was con. 
tested by Abdul Ghafoor who contended 
among other things that the hotel in dis* 
pute had been jointly owned by him and 
the late Haji Abdul Aziz, and that after 
Abdul Aziz’s death, he was its sole owner. 
Mt. Ghafooran put in no defence and the 
case proceeded against her ex parte. In due 
course issues were framed and a date fixed 
for evidence, but ultimately after some talk 
of compromise the case was referred to 
arbitration. To this reference however 
Mt. Ghafooran was never a party. We find 
from the English order sheet of the case 
printed at p. 10 of the typed book that on 
4th February 1936, the 14th February 
was fixed for the signature and verification 
by defendant 2, Mt. Ghafooran, of the sub. 
mission to arbitration. On 14th February 
it is noted that : 

Defendant 2 is absent. The counsel for the 
plaintiff states that defendant 2 will appear before- 
the arbitrator. 

The learned Civil Judge thereupon- 
granted the joint application of the plaintiff 
and defendant 1, Abdul Ghafoor, for sub¬ 
mission of the case to the arbitrators and 
directed that the arbitrators should filO' 
the award on 17th March. Ultimately thO' 
award was filed on 15th April 1936. There¬ 
after objections were filed by defendant 1 
of which objection No. 12 is that defen¬ 
dant 2 did not at all join the arbitration- 
proceedings. The Civil Judge dismissed all 
the other objections and those do not call* 
for any consideration in this appeal. As 
regards objection No. 12, he said: The fact 
that defendant 2 did not join in the 
tration does not render the award invalid. 

See 39 All 489‘ and 32 All 657.® He 

accordingly disallowed the objections and' 
directed that a decree be framed^ in the 
terms of the award. It is against this order 
that the present appeal of Mt. Ghafooran 
and application in revision of Abdn l Ghafoor 

1. Aludhia Prasad v. Badar-ul-Husain, 

A I B AU 188=411 0 367 = 39 AU 489=1&^ 

A L J 427. 

2. Ishar Das v. Keshab Deo, (1910) 32 All 667 

7 10 68=7 ALJ 807. 
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have been filed. On behalf of Mt. Ghafooran 
it is contended that as she was not a party 
to the reference, she is not bound by the 
award and the Court has erred in passing 
a decree against the appellant on the basis 
of the award which award is bad in law. 
Learned counsel has referred to Para. 1 
of Sch. 2, Civil P. C., which provides as 
follows : 

(1) Where in any suit all the parties Interested 
agree that any matter in difference between them 
shall be referred to arbitration, they may, at any 
time before judgment is pronounced, apply to the 
Court for an order of reference. (2) Every such 
application shall be in writing and shall state 
the matter sought to be referred. 

It is quite clear in the present case that 
there was no agreement on the part of 
Mt. Ghafooran and no application in writing 
by her that the matter in difference bet. 
ween the parties should be referred to 
arbitration. Prima facie it follows that the 
very foundation of a reference to arbitra- 
tion was absent in the present case. On 
behalf of plaintiff.respondent Abdul Hamid 
it is contended that inasmuch as Mt. Gha- 
fooran never put in an appearance and 
proceedings against her were ex parte, she 
should be considered not to be a party 
interested, and hence the reference to arbi¬ 


tration in 80 far as it affects the matter 
in dispute between her and Abdul Hamid 
should not be set aside. The decision on 
the basis of the award should be treated as 
an ex parte decree against her. In this 
connexion reliance was placed on a ruling 
of the Madras High Court reported in 31 
I 0 206, in which it was held that the 
appellant was not a ' party interested ’ 
within the meaning of Para. 1, Sch. 2, Civil 
P. C., and had no right to appeal, and that 
he did not even have any equitable claim 
to sot aside the decree, for by remaining ex 
parte he left the conduct of the suit in the 
bands of the Court and it was immaterial 
to him how the suit was decreed. It is note¬ 
worthy that one of the two Judges who 
were parties to this decision held that an 
appeal does lie from a decree passed in 

• ^ a K an award purporting to 

bind a person who never submitted to arbi- 
tration or where there has been no agree, 
ment to refer at all. On behalf of the 
appellant reference has been made to seve. 
ral rulings. One of these is reported in 58 
Cal 628* where it was held that : 

8. yjthinatha Aiyar v. ValfcblHnga MudalUr 

(191618 A I B Mad M0=dl I 0 206. ’ 

4 . Oolnur Bibi ▼. Abdus Samad, (1991) 18 A 1 R 
Oal 911=180 I 0 209=68 Cal 628=62 C L J 
298=88 OWN 938. ^ Xi J 


An appeal lies where there is no valid sub¬ 
mission, for in that case there is no award on 
which the Court can make a decree, and such a 
decree, if made, is based on something which is 
not an award and is, therefore, appealable. 

It is clear that the root point for deci. 
sion in the present case is whether there 
was or was not a valid submission to arbi¬ 
tration. As we have pointed out already, 
prima facie there was not, because this was 
a case of partition in which all the three 
parties, that is the plaintiff and the two 
defendants could not but be interested 
parties. It was held by a single Judge of 
the Lahore High Court in the ruling 
reported in A I E 1929 Lah 477,^ that in 
making a reference to arbitration, if the 
parties against whom proceedings have 
been taken ex parte or who did not appear 
at the trial have nob joined, the reference 
to arbitration is invalid and the award is 
wholly void. That view has been adopted 
by a Bench of this Court in the ruling 
reported in 10 O W N 790® where it was 
held that if all the parties interested have 
not agreed that the matter be referred to 
arbitration, any award that may have 
been given is invalid. The learned Judges 
there remarked : 

It is true that Auser Kban and Dost Muham¬ 
mad Khan, defendants 2 and 3. did not appear, 
and proceedings were ex parte against them, but 
it is clear from the pleadings that they wore 
highly interested parties, and in no sense merely 
patties pro forma (the same is true of the present 
ease). In this connexion there is a long chain of 
authorities of which we may cite only two, namely 
those reported in 8 A L J 64&7 and 42 Mad 6328 
in support of the proposition that where all the 
parties interested did not agree that the matter be 
referred to arbitration, any award that may have 
been given is invalid. 

The learned Judges went on to quote afc 
some length from the two authorities men¬ 
tioned. In the second case quoted, namely 
that reported in 42 Mad 632,® it was speci¬ 
fically held that if a person is ex parte in 
a suib,^ he does nob thereby cease to be a 
party interested in the reference”. In our 
opinion, bearing in mind the circumstances 
of the present case, it would by no stretch 
of imagination be possible to hold tba(} 
^^^fooran was not a party interested 
w^in the meaning of Para. 1 of Sc h. 2, 

6. Karam Bibi v. Muhammad A]amKban.(1929) 
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Civil P. C. It follows that the reference 
was certainly invalid and the award which 
followed thereon was not a valid award. 
In this connexion we note that the learned 
Civil Judge relied on the ruling reported 
in 39 All 489,^ but he evidently failed to 
take note of the passage at page 495 near 
the end of the judgment where Piggott J. 
remarked : 

More particularly I think that the point which 
was taken in the present case should always be 
carefully considered before a Court comes to the 
conclusion that the reference to arbitration was 
invalid, namely whether in the circumstances of 
the particular case the reference to arbitration 
may not have involved a virtual, if not an express 
abandonment by the plaintiff of his claim as 
against any defendant or defendants who had not 
joined in the order of reference. 

In the present case it is of course clear 
that no such abandonment was possible by 
the plaintiff, the suit being one fpr parti, 
tion. We do not think it necessary in view 
of the previous decision of this Court to 
discuss at any length the subsidiary ques¬ 
tion which was suggested by the learned 
counsel for the respondent, namely that in 
view of the fact that the decree ultimately 
passed was on the basis of an award, no 
appeal would lie. It was held clearly in the 
Calcutta case* to which we have referred 
that no appeal lies against such a decree 
where there has been a valid submission to 
arbitration, but on the other hand it was 
held that where there was not a valid 
submission, there was no award on which 
the Court could make a decree and such 
a decree if made, is passed on something 
which is not an award and is therefore 
appealable. That decision appears to us to 
dispose finally of that argument, and learned 
counsel has not found any case to rely on 
in support of the contention except the 
much older Madras case and part of the 
argument in the ruling reported in 39 All 
489,^ to which we have referred above. 
In our view therefore the appeal of Mt. 
Ghafooran must succeed and the decree 
of the lower Court be set aside, and the 
suit remanded for disposal according to 
law. We accordingly allow this appeal with 
costs of this Court and direct accordingly. 
The costs of the trial Court will abide the 
result. 

As regards the application in revision by 
Haji Abdul Ghafoor, it is clear that as in 
the appeal, which we have just disposed of, 
the decree of the trial Court has been set 
aside and the case remanded for disposal 
according to law, the application in revision 


is in effect disposed of by that order, that 
is to say, the order of» the lower Court 
passed on the award comes to an end, the 
application itself really calls for no deci- 
sion. We accordingly direct that the appli. 
cation be dismissed but we make no order 
as to costs of this application. 

D.s./R.K. Order accordingly. 
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Thakur Chandrika Prasad and others 
— Plaintiffs — Respondents. 
First Appeals Nos. 69, 60, 61, 65, 75 
and 88 of 1935, Decided on 11th April 
1938, against the decree of Addl. Sub. Judge, 
Sitapur, D/. 29th February 1936. 


(a) U. P. Agriculturists’ Relief Act (27 of 
1934), S. 33 — Sub.s. (2) should be read with 
sub'S. (1) — S. 33 applies to mortgages. 

Sub-s. (2) of S. 33 should be read subject to 
8ub‘S. (1) and not vice versa. [P 158 0 2] 

It is the ordinary jurisdiction which deals with 
matters under the Agriculturists' Relief Act. This 
being so, there is no bar to an ordinary Civil 
Court, in which a suit under S. 33 has been filed 
by a mortgagor, giving the defendant mortgagee a 
decree for sale or foreclosure if he so desires and 
if money is payable to the mortgagee, which are 
conditions precedent to the passing of a decree'in 
favour of the defendant under sub-s. (2) of S. 33 : 
AIR 1938 All 1, Rel. on ; 5 Bom 614 ; 20 Bom 
469, Disting. [P 168 C 1] 

(b) Usurious Loans Act(1918, as amended by 
U. P. Act 23 of 1934), S. 3 — Cases arising 
after passing of Local Amendments—Excessive* 
ness or otherwise should be decided on prin* 
ciples contained in Local Amendment. 

The Legislature has laid down specific principles 
on which.excessiveness or otherwise of the interest 
is to be judged and those principles are contained 
in the amendments made by the local Legislature 
in the Usurious Loans Act of 1918. Cases oommg 
up before Courts after the passing of the Lo(»l 
Amending Act must of necessity be decided 
principles laid down by that Act. [P 169 0 IJ 

(c) Interest—Rate—Larger the amount, lesser 
should be the rate. 


he larger is the amount of 

lid be the rate of interest. [P 16“ 0 J 

1) U. P. Agriculturists’ Relief Act (27 of 
4), Ss. 2 (8), 30 — Mortgagee executing 
e in favour of mortgagor — Rent reserved 
rest and can be dealt with under S. 30, 

rhere a usufructuary mortgagee m 
utes a lease to the mortgagor, the r^t hejs 
to IB no more then the 
,e mortgagee over and ahorewhat was M^J 
bv hlli and that being eo, oemes 
litton of •Interesf in 8. S (8), which hae been 
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made comprehensive enough to include it by the 
use of the word ‘otherwise’ in it. Thus such rent 
can be dealt with under S. 30 ; First Appeal No. 
64 of 2936. Bel. on. [P 160 C 1, 2] 

(el U. P. Agriculturists' Relief Act (27 of 
1934), S. 33—Suit filed purely for accounts by 
mortgagor under S. 33—Mortgagee notexercis* 
ing his right under S. 33 (2) — All points in 
defence decided against him—Mortgagee is not 
entitled to costs. 

Where the mortgagors filed a pure suit for 
accounts under S. 33, U. P. Agriculturists’ Relief 
Act and all the points raised by the mortgagees in 
defence arc decided against them, the latter are not 
entitled to costs. If the mortgagees had exercised 
their rights under S. 33 (2) of the Act and prayed 
for decrees in their favour, then perhaps the suits 
could have been regarded as suits coming under 
O. 34, R. 10, Civil P. C., and mortgagees entitled 
to costs. (P 160 C 2] 

M. Wasim, R. N. Harkauli and Ali 
Hasan — for Appellant. 

Radha Krishna and S. N. Srivastava — 
for Bespondents. 

Judgment.—These six connected appeals 
arise out of five suits brought for accounts 
under S. 33, Agriculturists’ Relief Act by 
two sets of plaintiffs against three sets of 
defendants. Pour of these suits were decided 
by the learned Additional Civil Judge of 
Sitapur who decreed the plaintiffs’ suits 
and the remaining fifth suit, the subject of 
Appeal No. 61 of 1936, was decided by the 
Civil Judge of Sitapur who upheld the pleas 
of the defendants and decreed the suit only 
in part. All the appeals have been beard 
together, as the points raised in Appeals 
Nos. 59 and 60 which may be considered 
the main appeals, cover the other appeals 
also. We first take up Appeals Nos. 69 and 
60 of 1936. In both these cases the plain¬ 
tiffs were three 'brothers, namely Tbakur 
Chandrika Prasad, Raj Rajeshuri Prasad 
alias Gopalji and Maheshuri Prasad, and 
while the defendant to the suit in Appeal 
No. 69 was Lala Ram Narain, the defen. 
dants to the other suit were Lala Gobind 
Prasad and seven others (appellants in 
Appeal No. 60). Both these suits were tried 
together by the learned Additional Civil 
Judge. 

It appears that on 30th August 1937, 
the plaintiffs mortgaged half of their shares 
in the villages of Ashrafpur, Narsohi, 
Amkbera, Bahadurpur and Arhwal Kburd 
to Lala Eam Narain for a sum of Ra, 60,000 
and the other half of their shares to Lala 
Gobind Prasad and others, the appellants 
in Appeal No. 60, for a similar amount. 
Both the mortgages were at their inception 
simple and the interest stipulated for in 
both the deeds was at 10 per cenS;. per 


annum compound yearly. It was, how. 
ever, provided that if default was mad© 
in the payment of interest, the mortgagees 
would be entitled to get possession of the 
mortgaged property. The mortgagors paid 
interest on both the mortgages for about 
two years in the beginning but began to 
make default afterwards. In 1933, however, 
the mortgagees in both the cases were put 
in possession of the mortgaged property by 
mutual agreement and at the same time 
both the sets of mortgagees gave the pro. 
perties in theka to the mortgagors, separate 
pattas and qabuliats being executed in res¬ 
pect of the shares in each of the villages. 
The thekas were for two years, 1341 and 
1342 F., and it was provided that if the 
mortgagors lessees failed to pay the theka 
money, the mortgagees would be entitled to 
eject them. This provision was however, 
enforced in respect of the Ashrafpur pro. 
perty only from which the mortgagors were 
ejected through the Revenue Court (vide 
Ex. A.31). In the other villages the mort¬ 
gagors still continue in possession. 

The plaintiffs’ case was that they were 
agriculturists, that the interest stipulated 
for by the mortgages was usurious, that it 
was reduced to 6 per cent, per annum by 
the mortgagees themselves when they gave 
the properties in theka to them and that 
the thekas were fictitious. The defence of 
both the sets of the defendants was that the 
thekas were quite genuine, that the plaintiffs 
were estopped from questioning the genuine¬ 
ness of the thekas, that suits for accounts 
under S. 33, U. P. Agriculturists’ Relief 
Act could not be brought against mortgagees 
of immovable property, that the rate of 
interest is not usurious, that the lease money 
could not be reduced under S, 30, Agricul¬ 
turists’ Relief Act and that the Court had 
no jurisdiction to reduce it. The mortgagees 
defendants in Appeal No. 60 also contested 
the plaintiffs’ claim to be agriculturists. On 
these pleas nine issues were framed by 
the learned Judge of the Court below for 
disposal of the two suits and with the 
exception of the issue on the question of 
the leases in favour of the mortgagors being 
genuine or fictitious, almost all the other 
points were decided in favour of the plain¬ 
tiffs. As a result the stipulated rate of 
interest was reduced to 8 per cent, per 
annum simple and it was ordered that from 
1st January 1930 till 7th May 1935, interest 
will be calculated at Be. 5-8-0 per^ cent, 
compound and from 8th May 1935, till the 
date of suit at Re. 4.8-0 per cent, com- 
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pound. It was further ordered that whatever 
may have been realized by the defendants 
mortgagees in each case will be deducted 
according to the dates on which the pay. 
ments were made and that the rest of the 
interest and principal in each case was 
declared in that case to be due against the 
plaintiffs. The parties were ordered to bear 
their own costs. 

The defendants.appellants in both these 
suits have raised the following points 
before us. (l) That S. 33, U. P. Agricul¬ 
turists’ Belief Act does not apply to the’ 
mortgages. (2) That stipulated rate of 
interest should not have been reduced 
under the Usurious Loans Act. (3) S. 30, 
Agriculturists’ Relief Act, is not applicable 
to usufructuary mortgages. (4) The Court 
below had no jurisdiction to interfere with 
the rent fixed by the leases given to the 
mortgagors.plaintiffs. (5) That the defen¬ 
dants mortgagees are entitled to their costs 
of the suit. In Appeal No. 60 a further 
ground was taken that the plaintiffs were 
not agriculturists but this plea was not 
pressed before us. We take up these points 
in order. 

(l) It is argued that though it may be 
conceded that the terms of sub-s. (l) of 
S. 33, Agriculturists’ Belief Act, are wide 
enough to cover secured loans, yet sub. 
8. (2) shows that S. 33 was not intended 
to apply to mortgages. Much stress is laid 
on the concluding words of sub-s. (2), 
namely, pass a decree in favour of the 
defendant.” 

It is argued that a Court acting under 
the Agriculturists’ Belief Act cannot pass 
a decree for sale or foreclosure of a mort¬ 
gage, which decree, it is contended, can 
only be passed under O. 34, Civil P. C. We 
are unable to accept this argument. The 
Act does not provide for the creation of 
any special Courts as does the Bncumbered 
Estates Act and S. 2 (5) defines “Court” 
as a Civil Court so that it is the ordi. 
nary jurisdiction which deals with matters 
under the Agriculturists’ Belief Act. This 
being so, we fail to see any bar to an ordi. 
nary Civil Court, in which a suit under 
S. 33 has been filed by a mortgagor, giving 
the defendant mortgagee a decree for sale 
or foreclosure if he so desires and if money 
IS payable to the mortgagee, which are 
conditions precedent to the passing of a 
decree in favour of the defendant under 
aub.s. (2) of S. 33. In our view there is 
nothing in sub.s. (2) to prevent a Court 
from giving the defendant.mortgagee a 


&. I.B. 

decree to which he may be entitled under 
the law, though the decree would not be 
in a suit brought under O. 34, Civil P. C. 
We cannot also accept the argument of the 
learned counsel for the appellants that sub. 
s. (l) of S. 33 should be deemed to have 
been modified by sub-s. (2), as it is sub. 
s. (1) which lays down the substantive law, 
sub.s. (2) merely prescribing the procedure 
to be followed. Therefore, if anything, sub- 
a. (2) should, we think, be read subject to 
the provisions of sub.s. (l) and not vice 
versa. Moreover, as we have already said we 
find nothing in sub.s. (2) which may be said 
to be in conflict with the provisions of sub- 
s. (l) or to show that S. 33 was not inten¬ 
ded to apply to mortgages. On the other 
hand that sub-section clearly lays down 
that in suits under sub-s. (l) “the Court 
shall follow the provisions of Chap. 4 of 
this Act”. Now Chap. 4 contains Ss. 28 
and 30, besides others, and it cannot be 
denied that both these sections are appli¬ 
cable to mortgages as well as to unsecured 
debts. Further we find that forms A and 0, 
prescribed under B. 4 framed under the 
Agriculturists’ Belief Act both of which 
refer to secured debts also, show that 
Chap. 5 of the Act relating to maintenance 
of accounts, which includes S. 33 also, is 
applicable both to secured and unsecured 
debts. 

The learned counsel for the appellants 
placed great reliance on S. 16, Deccan 
Agriculturists’ Belief Act, (17 of 1879), the 
wording of which is almost the same as 
that of sub.s. (l) of S. 33 of the U. P. 
Agriculturists’ Relief Act and it was poin. 
ted out that in 5 Bom 614,^ it was held 
that S. 16, Deccan Agriculturists’ Belief 
Act did not apply to mortgages. We may 
however note that it was owing to this 
decision of the Bombay High Court that the 
Deccan Agriculturists’ Relief Act was amen, 
ded so as to make a clear provision entitling 
a mortgagor to sue for accounts only {vide 
20 Bom 469^) so that it is clear that the 
intention of the Legislature in Bombay 
also originally was to give the benefit of a 
suit for accounts to a mortgagor as well. 
The decision in 5 Bom 614^ is no ground 
for supposing that the intention of the 
framers of the U. P. Agriculturists Belief 
Act was that mortgage debts should be 
exempt from the operation of S. 33 an 
as we have said above, we are clearly 

1. Hat! V. X«akshzDan, (1880) 6 Bom 614. 
a. Laluchand v. Girijappa, (18P6) 20 Bom 469. 
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opinion that no such inference can be 
drawn from the wording of either sub.s. (1) 
or sub-s. (2) of S. 33 of the Act. We are in 
full agreement, if we may say so with 
respect, with their Lordships of the Allaha¬ 
bad High Court in (1937) A L J 882,^ in 
which it was held that S. 33 (l) applies to 
every agriculturist debtor who is entitled 
to sue for account under a written engage¬ 
ment whether the written engagement 
amounts to a mere promissory note, a 
simple bond, a simple mortgage deed, a 
usufructuary mortgage deed or a mortgage 
by way of conditional sale. We therefore 
decide this point against the appellants and 
hold that the learned Judge of the Court 
below was perfectly right in holding that 
the plaintiffs were entitled to bring the 
suits under S. 33, U. P. Agriculturists’ 
Relief Act. 

(2) It is contended on behalf of the 
defend ants-appellants that the stipulated 
rate of interest which was 10 per cent, per 
annum compound yearly should not have 
been interfered with as being excessive 
not only because much higher rates than 
this have been held by Courts to be not 
excessive but also because the excessive, 
ness or otherwise of the interest should 
have been judged with regard to the cir¬ 
cumstances prevailing at the time the 
mortgages were made and not to the 
present circumstances. In support of the 
first of these grounds, the learned counsel 
relies on 56 Cal 960^ and 3 O W N Sup 
222^ and in support of the latter proposi¬ 
tion on 22 I A 153® and 27 Mad 131.’ The 
authorities relied on by the learned coun- 
3el do not however apply to the present 
cases, as the Legislature has laid down 
specific principles on which excessiveness or 
otherwise of the interest is to be judged 
and those principles are contained in the 
amendments made by the local Legislature 
in the Usurious Loans Act of 1918. Cases 
coming up before Courts after the passing 
of the local amending Act must of necessity 
be decided on the principles laid down by 

8 . Dharam Singh v. Biahan Barup. (1938) 25 
A 1 B All 1=173 I 0 676=1 L B 1938 All 29 
=1937 A L J 889. 

4. Bam KrUhna Kulaal v. Heramba Chandra 
Bay, (1930) 17 A I B Cal 207=119 I C 207 = 
66 Cal 960=28 OWN 888. 

6 . Uman Shankar v. Bam Nath, (1927) 14 A I B 
Oudh 36=98 1 C 789=3 OWN Sup 222. 

6 . Ganga Bakhabv. Jagat Bahadur Singh, (1896) 
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7. Abdul Azis Khan v. Appayasami Naicker, 
(1904) 27 Mad 131=811A 1=6 Sar 568 (P C). 


that Act. The first important amendment 
made by the local Act in S. 3 of the origi¬ 
nal Act is that the Court can now relieve 
the debtor of liability in respect of exces¬ 
sive interest not only when the interest is 
excessive and the transaction was sub. 
stantially unfair but also where either the 
interest is excessive or the transaction was 
substantially unfair. Another amendment 
of far-reaching effect is that the amending 
Act has laid down the limits between which 
interest should or should not be held 
excessive. According to the first proviso 
enacted by the amending Act interest is to 
be deemed excessive in the case of a first 
mortgage (like the present ones) if (l) the 
rate exceeds 12 per cent, per annum, or (2) 
the amount of interest that might become 
due at any time exceeds the amount that 
would become due at that time if the rate 
were 12 per cent, per annum and the 
interval between the rests were six months. 
As the stipulated rate of interest in the 
present case was 10 per cent, per annum 
compound with yearly rests, it is clear that 
it comes under neither of these two pro. 
visions and cannot be held to be positively 
excessive. 

Under Proviso (4) interest is to be 
deemed to be not excessive if (l) the rate 
does does not exceed 7 per cent, per annum 
and (2) the amount of interest that may 
become due at any time does not exceed 
the amount that would become due at that 
time if the rate were 7 per cent, per annum 
and the interval between rests were six 
months. The present rate does exceed 7 per 
cent, per annum and it also exceeds 7 per 
cent, per annum with six.monthly rests. 
Therefore it cannot also be said to be not 
excessive, so that the learned Judge has 
remarked, it is neither necessarily exces¬ 
sive nor necessarily not excessive. The 
learned Judge has however reduced it to 
8 per cent, per annum in viejv of the cir- 
cumstances of the case and we agree with 
him on this point also. 

In the first place, the amount borrowed 
was very large and according to the well 
recognised rule, the larger is the amount 
of the loan the lesser should be the rate of 
interest. In the second place, we find that 
the security in each of the two cases before 
us was ample. Exs. 15 to 24 in Appeal 
No. 60 show that the total annual demand 
for rent of all the five properties comes to 
Rs. 19,732 and Exs. 7 to 12 in Appeal 
No. 60 show that the total amount of latxA 



160 Oudh 


Eam Narain V. Chandrika Prasad 


revenue is Es. 2519-6.0. The net; profits 
thus amount to Rs. 17,213. If we multiply 
this amount by thirty, it comes to more 
than five lakhs of rupees and even if we 
take 20 times the profits, the value comes 
to about three lakhs. The total amount 
borrowed under the two mortgages was 
Rs. 1,20,000. Thus the security was ample 
for both the mortgages. In the third place, 
there is evidence on the record to show 
that the mortgagors possessed other pro. 
perty than that mortgaged by the two 
mortgage deeds in question : vide Exs. 25 
to 28 in Appeal No. 60 and Ex. 12 in 
Appeal No. 65. In the fourth place, we 
must note that when the mortgagees gave 
leases of the property to the mortgagor, 
they themselves agreed to accept as lease 
money a sum which works out to an 
interest of about 6 per cent, per annum on 
the amount that was due to them on the 
date of the leases and that the leases also 
provided for renewal on the same terms. 
The learned Judge of the Court below has 
very carefully considered the circumstances 
of the case and come to a just conclusion 
in our opinion. We therefore decide this 
point also against the appellant. 

3. The contention that S. 30, Agricul. 
turists’ Relief Act was not applicable to 
usufructuary mortgages was not pressed by 
the learned counsel for the appellants in 
view of a recent decision of ours in First 
Appeal No. 84 of 1936.® This point is 
connected with points Nos. 2 and 3. It was 
contended that the rent reserved by the 
pattas and qabuliats was rent under the 
Oudh Rent Act and that therefore it was 
not within the jurisdiction of the Civil 
Court to reduce it. S. 2 (8), Agriculturists’ 
Relief Act however lays down that ‘interest’ 
includes return to be made over and above 
what was actually lent whether the same 
is charged or sought to be recovered sped, 
fically by way of interest or in the form 
of service or otherwise. The word ‘other- 
wise’ makes this provision comprehensive 
enough to cover what is called rent in the 
cases before us. It is manifest that the 
mortgagee defendanfs executed the leases 
'and were entitled to this ‘rent’ only by 
virtue of the mortgages in their favour so 
that this rent’ was no more than the 
return to be made to the mortgagees over 
and above what was actually lent by them 
and this being so, it comes within the 


8 . Deputy Commissioner, Sitapur v. Chhotey 
Singh, First Appeal No. 84 of 1936. 


A. I. R. 

definition of interest and interest is un.j 
doubtedly to be dealt with according to the; 
provisions of S. 30, Agriculturists’ Relief.' 
Act. Section 30 (4) of the Act provides: 

Any amount already received by the creditor on 
account of interest in excess of that due under this 
section shall be credited towards the principal : 
but nothing in this section shall be deemed to 
entitle a debtor to claim refund of any part of 
interest already paid by him. 

Thus whatever may have been realised 
by the mortgagees by way of interest is 
amenable to the provisions of this sub¬ 
section and the learned Judge of the Court 
below was perfectly right in holding that 
if anything has been realised by the mort¬ 
gagees in excess of the interest due to 
them, it should be credited towards the 
principal. This decision cannot, in any way, 
affect the appellants’ rights to recover the 
lease money by suit in the Revenue Court 
in the usual course nor will mere decrees 
obtained by them from the Revenue Court 
be deemed to constitute money ‘realised’ 
by them as has very rightly and carefully 
been laid down by the learned Additional' 
Civil Judge. We therefore see no reason 
whatever for interference with the learned 
Judge’s decisions on this point also. 

The argument of the learned counsel for 
the appellants is that as these suits were 
in effect suits on mortgages, the provisions 
of O. 34, R. 10, Civil P. C., must be applied 
and the mortgagees.appellants should be 
awarded their costs. We are unable to 
accept this argument also. The suits were 
purely suits for accounts under S. 33, 
Agriculturists’ Relief Act and we cannot' 
for a moment consider the mortgagees- 
appellants entitled to their costs when we 
find that almost all the points raised in 
defence by them were held against them. 
If they had exercised their rights under 
S. 33 (2), Agriculturists’ Relief Act and 
prayed for decrees in their favour, then 
perhaps the suits could have been regarded 
as suits coming under O. 34, Civil P. 0* 
As they did not do so, the suits remained 
purely suits under S. 36 and as we have 
already said, it is idle on their part to- 
claim costs when they have lost all their 
points. The result is that we confirm the 
decrees of the learned Additional Civil 
Judge and dismiss these appeals with cosfcs^ 

Appeal No. 61 of 1936. 

The suit in this case was brought by tha 
other set of plaintiffs, namely Chaudhrii 
Narain Prasad and Chaudhri Gobind Pra. 
sad who are father and son, against Lala. 
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Ram Narain. The following were the six 
mortgage deeds standing in favour of the 
defendant, (l). A deed of Rs. 3000 dated 
12th February 1924, providing for interest 
at Re. 1 per cent, per mensem compound. 
(2). A deed dated 16th May 1924, for 
Rs. 3500 fixing interest at Re. 1 per cent, 
per mensem compound with six.monthly 
rests. (3). Deed dated 22nd January 1925, 
for Rs. 1900 stipulating interest at Re. 1 
per cent, per mensem compound with six- 
monthly rests. (4). A deed dated 18th June 
1925, for Rs. 6000 with interest at the 
above rate. (6). A deed dated 13th October 
1927, for Rs. 20,000 providing for interest 
at 0-12.0 per cent, per mensem compound 
with six.monthly rests. (6). A deed dated 
26th September 1932, executed for Rupees 
16,000 in lieu of Rs. 10,000 of which 
possession was given to the mortgagee and 
the balance of Rs. 6000 carried interest at 
0-10.0 per cent, per mensem compound 
with six-monthly rests. 

This suit was decided by the learned 
Civil Judge of Sitapur who upheld the 
pleas raised by the defendant and holding 
that though S. 33, Agriculturists’ Relief 
Act, applied to mortgages, it could not be 
applied in the present case as the mort. 
gagee gave the property in theka to the 
mortgagors and that S. 30 of the Act 
cannot be applied to rent reserved by the 
theka given by the mortgagees to the mort¬ 
gagors, dismissed the plaintiffs’ suit except 
with regard to a portion of the transaction 
of 26th September 1932. He accordingly 
Mduced the contractual rate of interest on 
Rs. 6000 to 6 per cent, compound with 
yearly rests from Ist January 1930 to 7th 
May 1935, and thereafter to 6 per cent, 
impound. As we have held above in 
Appeals Nos. 69 and 60 of 1936 that Ss. 33 
and 30, Agricolturiats' Relief Act are appli. 
cable to usufructuary mortgages, the decree 
of the learned Judge cannot be allowed to 
stand. We therefore decree this appeal 
with costs and setting aside the decree of 
the Court below, send back the case to 
that Court for decision in the light of our 
remarks in Appeals Nos. 59 and 60 of 1986. 

Appeals Nos. 6S and 76 of 1936. 

These are oross-appeals in a suit brought 
by Tbakur Chandrika Prasad, Tbakur Raj 
Rajeshuri Prasad and Tbakur Maheshuri 
Prasad, against two defendants, namely 
Lala Bam Narain and Lala Lachmi Narain. 
Appeal No. 65 has been brought by the 
plaintiffs against the defendants and Appeal 


No. 75 has been brought by Lala Ram 
Narain against the plaintiffs making his 
co-mortgagee Lala Lachmi Narain a res¬ 
pondent. The mortgage deed (Ex. l) in 
this suit was a simple mortgage deed exe. 
cuted by the plaintiffs on 86h April 1925- 
in favour of Lala Ram Narain and Lala 
Lachmi Narain for a sum of Rs. 90,000. 
The stipulated rate of interest was 10 per 
cent, per annum compoundable yearly. On 
the pleas raised by the defendants to the 
suit, the only issue framed by the learned 
Additional Civil Judge of Sitapur who 
decided the suit, was whether or not inter, 
est from 1st January 1930 was usurious 
and deciding this issue in the affirmative, 
ho reduced it to 10 per cent, per annum 
simple. The defendant.appellant in his 
appeal challenges the reduction of the rate 
of interest and also prays that costs of the 
suit should have 1)een awarded to him. 
The plaintiffs on the other hand in their 
Appeal No. 65 of 1936 complain that 
interest has not been sufficiently reduced 
in this case. 

The learned counsel for the defendant, 
appellant urges that interest prior to 1st 
January 1930 should not have been reduc- 
ed as usurious. He relies on the same 
arguments which he put forward in Appeals 
Nos. 59 and 60 which were against the 
same set of plaintiff’s. For reasons already 
given in those appeals, wo hold that the 
learned Additional Civil Judge was right 
in reducing the contractual rate of interest. 
As regards costs, the remarks made in the 
aforementioned two appeals apply to this 
case also. The result is that we dismiss the 
defendant-mortgagee’s appeal with costs. 
The learned counsel for the plaintiffs, 
appellants has pleaded for reduction of the 
interest to 8 per cent, per annum, as in 
Appeals Nos. 59 and 60 of 1936, and for 
this purpose he has given us figures show¬ 
ing that the value of the mortgaged pro. 
perty according to 2, 3, 4, 5, 8, 9 and 10 
comes to about Rs. 2,47,000 at thirty times 
the profits and to Rs. 1,65,000 at twenty 
times the profits. The security in this case 
was not so ample as in Appeals Nos. 59 
and 60 and we do not think that there is 
any good reason for interfering with the 
trial Court's discretion in fixing the rate of 
interest. We therefore dismiss the plain, 
tiffs’ appeal also with costs. 

Appeal No. 68 of 1936. 

This appeal has also been filed by Lala 
Ram Narain, defeodant-mortgagee, in a suit 
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his two brothers against him and Lala 
Bhagat Kam, respondent 4. In this case 
the plaintiffs mortgaged two villages with 
possession to the defendants on 23rd Sep¬ 
tember 1929, for a sum of Rs. 25,000. The 
mortgage was for a term of seven years 
and as possession was given to the mort- 
gagees, no rate of interest was specified. On 
the very date of the mortgage however, the 
mortgagees leased out the villages to the 
mortgagors at an annual rent lof Rupees 
2,589-4-0 including Rs. 704-4-0 land reve- 
nue. A special feature of the lease was 
that neither were the lessors liable to 
ejectment during the term of the lease nor 
were they at liberty to relinquish the lease 
within the terms and it was provided that 
the theka would continue up to redemption 
of the mortgage. The points raised in the 
grounds of appeal are that S. 33, Agricul¬ 
turists’ Relief Act, does not apply to mort¬ 
gages, that the Court below was in error 
in considering the rent reserved by the 
lease to be interest, that the Civil Court 
cannot reduce the amount of rent under 
S. 30 or S. 33, Agriculturists’ Relief Act, 
and that the rent decreed in favour of 
the defendants.mortgagees by the Revenue 
Court cannot be interfered with. It will be 
seen that all these points were raised in 
Appeals Nos. 59 and 60 of 1936 and have 
been dealt with above and overruled. With 
regard to the decrees of the Revenue Court 
obtained by the defendants mortgagees, 
the learned Judge of the Court below has 
clearly said as follows : 

Of ooursd the rent Court decrees for the arrears 
of lease money would remain unaffected ; unless 
the decretal debts are paid, they would not be 
taken into consideration in accounting as pay. 
ments. 

The mortgagees therefore need not be 
under the apprehension that the amounts 
of the decrees obtained by them will be 
reduced. As the learned Judge has not in 
his judgment fixed the rate of interest but 
has left it to the office to calculate it accord¬ 
ing to Seh. 3, Agriculturists’ Relief Act, 
and as the decree of his Court fixed it at 
Rs. 5.8-0 per cent, per annum compound, 
the appellant’s objection is that this rate 
should be at Rupees 6-8-0 simple and not 
Rs. 5-8-0 compound. He relies on the fact 
that no rate of interest has been specified 
in the mortgage deed. No doubt the rate of 
interest is not specified in the mortgage 
deed but if we take the rent reserved by 
the lease into account, it works out to a 


We may also mention that in the other 
mortgage deeds executed by the same plain¬ 
tiffs which are the subject-matter of Ap. 
peals Nos. 59 and 60, the interest provided 
for was also compound. We therefore find 
no ground for interfering with the lower 
Court's decree and this appeal is also dis¬ 
missed with costs. 

v.b.b./e.k. Appeals dismissed. 

A. 1. B. 1938 Oudh 162 
Yorke J. 

Ashiq Ali — Applicant. 

V. 

Ahdus Sayeed Khan — Opposite Party. 

Civil Revision Appln. No. 183 of 1936, 
Decided on 29th March 1938, from order 
of Munsif, Kheri, D/- 3rd October 1936. 

U. P. Encumbered Estates Act (25 of 1934), 
S. 45 (2)—Application under S. 4—Applicant 
making default in paying charges for issue of 
notice under S. 11 — Special Judge dismissing 
application and further refusing to restore it—' 
Appeal lies to District Judge under S. 45 (2)—* 
Revision under S. 115, Civil P. C., does not lie* 

Sub-olause 2 of 8. 45 should not be interpreted 
in this way that the right of the appeal is only 
against decisions, decrees or orders which fall 
specifically under the Act in the sense that they 
are such orders as can be passed under one of the see* 
tions of the Act itself. Moreover to say for example 
that the right of appeal against orders in cases 
under the Encumbered Estates Act is governed by 
the provisions of Order 43, Civil P. 0. would be 
clearly inconsistent with the provisions of 01s. 1 
and 2 of S. 45, Encumbered Estates Act which 
provide for an appeal against any decision, decree 
or order of a special Judge of the second grade. 

[P 164 01, 2] 

Hence where the Special Judge dismisses an 
application under S. 4 owing to default of payment 
of charges for issuing notice under 8. 11 and fur¬ 
ther refuses to restore it, an appeal lies to the 
District Judge under 8. 45 (2). A revision under 
8 . 115, Civil P. 0., does not lie. [P 165 0 11 

Raut Ahmad — for Applicant. 

NaimuUah — for Opposite Party, 

Order. — This is aa application in revi¬ 
sion under S. 115, Civil P. 0., by one 
Ashiq Ali against apparently two orders ot 
the Special Judge, Second (3-rade of Kheri, 
dated 24th July 1936 and 3rd October 
1936. The oircamstances out of which this 
application has arisen are as follows . 

The applicant Ashiq Ali filed an fPP^[ca¬ 
tion under S. 4, Encumbered Estates Act, 
in the Court of the Deputy Commissioner 
of Kheri as Collector within the meaning oi 
the Act. In duo course the Collector passed 
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the necessary orders on this application 
and sent it to the Special Judge, Second 
Grade, against whose subsequent orders the 
present application is filed. Thereafter the 
applicant filed his written statement under 
S. 8 of the Act and was ordered to deposit 
costs for the issue of notice under S. 9 of 
the Act. These costs were deposited on 
22nd January 1936 and 2nd July 1936 was 
fixed for the next stage in the proceedings. 
Subsequently on 13th July the applicant 
was given 10 days to deposit Rs. 53 that 
being the amount of costs for the issue of 
the second notice under S. 11 of the Act. 
24th July 1936 was then fixed for the next 
hearing. The applicant Ashiq Ali failed 
to make the required payment within 10 
days. On 24th July he made an application 
for the grant of further time support¬ 
ing it by an affidavit. That affidavit how¬ 
ever was not properly verified and was 
rejected and the Court passed an order 
purporting to be an order under O. 9, R. 2, 
Civil P. C., dismissing the whole proceed, 
ings in consequence of the failure of the 
applicant to pay the necessary fees. Pos¬ 
sibly in the strictest sense this was not an 
order under O. 9, R. 2, but the applicant 
has accepted it to be an order under that 
Rule and on 2l8t August 1936, he made an 
application under O. 9, R. 4, for an order 
to set the dismissal aside. This application 
he supported by an affidavit and the pre¬ 
sumption is that by the affidavit he intended 
to show that there was sufficient cause for 
his not paying the court-fee. etc., required 
within the time fixed by the Court. The 
learned Special Judge was not satisfied that 
the applicant had established sufficient 
cause and he accordingly on 3rd October 
1936, rejected the application with costs. 
In this order the learned Special Judge 
says: 

The applicant has failed to furnish the publica¬ 
tion charges as directed. He applied for extension 
of time before but that application too was rejected 
lor the reasons noted in my order dated 24th July. 
I have found that litigants here are in the habit 
of procrastination to the greatest degree The 
applicant knew full well that he bad to pay cer¬ 
tain charges under the Act and be failed to do so 
In spite of the fact that sufficient time was granted 
to him. He has still some time to put in a fresh 
application and the expenses incurred so far would 
be sufficient penalty for his negligence and waste 
of public time. I therefore reject this application 
with costs. 

It is against this order that the present 
application is really filed and the ground 
of the application is a ground which falls 
within the scope of S. 116, Civil F. C., the 


first point taken being that the Court 
below wrongly refused and failed to oxer- 
cise a jurisdiction vested in it by law. It 
was further urged in this application that 
O. 9, R. 2 did not apply to the case and 
the order dismissing the suit was unjusti. 
fied and that the Court acted with material 
irregularity in the exercise of its jurisdic- 
tion in dismissing the suit and refusing to 
restore it on the ground that fresh applica¬ 
tion could be made. I need not say anything 
about the merits at this stage, though it 
seems to me at any rate clear that a Special 
Judge dealing with a case under the 
Encumbered Estates Act is certainly enti. 
tied to dismiss the application in case of 
any default in payment of the publication 
charges within the time fixed by the Court. 
In these eases the applicant must be con¬ 
ceived to know all along that he has to 
deposit certain charges at different stages. 
In the present case the applicant must 
have known as far back as January that 
when the case came up again in July, he 
would have to deposit a fresh amount of 
charges for the issue of notice under S. 11 
and he can hardly be considered to have 
been taken by surprise if, when the time 
came in July, he was not given a very 
long time for the deposit of those charges. 

A preliminary point has been taken on 
behalf of the opposite party that no appli. 
cation in revision under S. 115, Civil P. C. 
lies to this Court. Learned counsel for the 
opposite party argues that the Encumbered 
Estates Act, 1934, is a self-contained Act 
containing its own provisions in regard to 
appeals and revisions and that we are not 
therefore to look to the application of the 
Civil Procedure Code for any matter rela- 
ting to appeals and revisions. These pro- 
visions relating to appeals and revisions of 
this Act are found in Chap. 6, Ss. 45 and 
46. I take the latter first. The revisional 
power is given by S. 46 and states that : 

Any Court empowered under 8. 46 to hear an 
appeal under this Act may of its own motion, or 
on the application of any person concerned, call 
for the record of proceedings in any case under 
this Act pending in a Court from which appeals 
lie to such Court (that is empowered under S. 46 
to hear an appeal under the Act) and after giving 
due notice to the parties concerned pass such order 
thereon consistent with the provisionB herein con¬ 
tained as it thinks fit and such order shall be final. 

It is I think important to note that this 
power of calling for a record in revision 
relates only to proceedings in a case under 
the Act pending in a Court, that is to say, 
the Act does not provide a power of revi. 
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sion such as is provided by S. 115, Civil 
P. C. which specifically provides that the 
High Court may call for the record of any 
case which has been decided by any Court 
subordinate thereto, etc. Coming now to 
S. 45, that section provides by sub-cl. (2) 
that : 

An appeal against any decision, decree or order 
of a Special Judge of the second grade under this 
Act shall lie to the District Judge. The period of 
limitation for appeals under this sub-section shall 
be thirty days. 

If therefore any appeal lay against the 
original order of dismissal, that appeal was 
long time-barred by the time the present 
application was filed. On the other hand 
the application was clearly within time if 
it was an appeal from the order refusing to 
restore the case if such appeal there could 
be. On behalf of the applicant it has been 
contended in the first place that S. 45 pro. 
vides only for the form of appeals, and in 
the second place, it is only a provision in 
regard to appeals against decisions, etc., 
“under this Act.” The suggestion is that 
the provisions of the Civil Procedure Code 
apply generally subject to this modification 
that where the decision, decree or order is 
one specifically under this Act, the appeal 
will lie in the case of a Special Judge of 
the second grade to the District Judge. 
The question then is what is the proper 
interpretation of sub.cl. (2) of S. 45 of the 
Act. It certainly appears to me that the 
interpretation proposed is a very narrow 
interpretation and contrary to the general 
scheme of the Act. Another view which 
has been taken and is stated in Mr. Agni. 
hotris book is that all orders, decrees and 
decisions have without any exception, been 
made appealable, no order being non-ap- 
appealable (as under the Civil Procedure 
Code). On the other hand all appellate 
orders are final and no second appeal lies 

5 of S. 45 of the 
Act. The result of this, of course, may be 

that in the e^lier stages of the application 
of this Act, District Judges may come to 
conclusions different from those to which 
a High Court dealing with the cases in 
appeal from a Special Judge of the Ist 
grade will come, but it is obvious that it is 
only a matter of time before the District 
Courts will have available to them deci¬ 
sions of the High Court or Chief Court to 
serve as a guide. To my mind it is very 
difficult to apply the proposed limitation 
jsuggested by learned counsel for the appli. 
cant and to hold that the sub-clauae of 


S. 45 should be interpreted in this way 
that the right of appeal is only against 
decisions, decrees or orders which fall spe. 
cifically under the Act in the sense that 
they are such orders as can be passed 
under one of these sections of the Act 
itself. That would lead to considerable com* 
plications and difficulties in interpretation. 

It is further to be remembered that the 
application of the Civil Procedure Code to 
cases under this Act is only in a modified 
form. S. 53 of the Act gives the Special 
Judge powers conferred on a Civil Court 
by the Code of Civil Procedure, 1908, for 
the purpose of compelling the presence of 
witnesses and the production of documents 
and of awarding costs. For the rest the 
application of the Code of Civil Procedure 
is only the result of the application of the 
rule.making power given to the Local 
Government by S. 54 of the Act. The Local 
Government has used that rule-making 
power and made a series of rules which 
were published under Notification No. 618, 
Revenue, dated 10th August 1935. By B. 6 
the proceedings in the Court of the Special 
Judge will be governed by the following 
provisions of the Code of Civil Procedure 
of 1908 so far as they are applicable and 
not inconsistent with the provisions of the 
Act and these rules. Thereafter follows the 
list of sections and orders. That rule has 
been subsequently modified by the notifi¬ 
cation of 4th December 1936, published in 
the United Provinces Gazette dated 12th 
December 1936, and for R. 6 the following 
rule has been substituted : 

Proceedings under this Act shall be governed by 
the provisions of the Code of Civil Procedure of 
1908 for the time being in force so far as they aw 
applicable and not inconsistent with the provi¬ 
sions of the Act and of these rules. 

Prima facie it appears to me that to say 
for example that the right of appeal against 
orders in cases under the Encumbered 
Estates Act is governed by the provisions 
of O. 43, Civil P. 0. would be clearly 
inconsistent with the provisions of Cls. 1 
and 2 of S. 45, Encumbered Estates Act 
which provide for an appeal against any 
decision, decree or order of a Special Judge 
of the second grade. There is some 
dental support for this view in the fac 
that R. 6, as it appeared in the origmM 
notification, did not include among 
provisions of the Civil Procedure o 
made applicable to the proceedings m » 
Court of the Special Judge the provisio^ 
of O. 43 relating to app^ from orders. 



1938 


Mt. Askari Begam V. Ballabh Das Oudh 165 


Presumably it ^as felt at a later date that 
in view of the plain inconsistency of the 
limitation in 0. 43 with the provisions of 
S. 45 of the Act, there was no need in 
terms to make O. 43 inapplicable to the 
I proceedings in the Court of the Special 
Judge. In ray opinion, taking all the facts 
[which have been put before me into consi. 
'deration, it is clear that in the present case 
an appeal would have lain to the District 
Judge against the order of 24th July 1936, 
dismissing the application for default of 
payment of publication charges, and on 
the face of things, an appeal would lie to 
the District Judge against the order pur¬ 
porting to be an order under O. 9, E. 4, 
dated 3rd October 1936, refusing to restore 
the applicant’s application to the file. In 
these circumstances, there is no force in 
jthe present application to this Court under 
jS, 115, Civil P. C. which accordingly fails 
land is dismissed with costs. The applicant 
may, if he is so advised, pursue the matter 
in the Court of the District Judge. 

D.s./r.k. Application dismissed. 


A. I. R. 1938 Oudh 165 

Thomas C. J. and Yorke J. 

Mt. Askari Begam — Defendant — 
Appellant. 

V. 


Ballabh Das and another, Plaintiffs 
and others, Defendants — Respon¬ 
dents. 


Second Appeal No. 267 of 1936, Decided 
on 4th May 1938, against order of Diet. 
Judge. Lucknow, D./ 15th April 1936. 


(«) Transfer of Property Act (1882), S. 53 
.^^****f®r*—Two debtor* allowing wife of one 
of them to apply for muUtion on false allege, 
tion of oral gift of their property and to allege 
posMMlon under it—They themtelve* acquiet. 
clng in nich mutation —• Such act amount* to 
tran*fer. 


Where two debtor* allowed the wife of one of 
them to apply for mutation on a false allegation of 
an oral gift of their property and to allege posse*, 
sion under that gift, and themselves acquiesced 
in the passing of an order for mntatlon by stating 
that they bad no objection 

Held that such an act came within the des* 
orlptlon of an act by which a living person conveys 
property and thus being a transfer was voidable 
under B. fi3. [P 167 C 1, 8] 

(b) Specific Relief Act (1877), S. 42 — 
Judgmenl-debtors transferring certain share in 
property to which they were entitled to wife 
of one of them — Suit by decree.holder for 


declaration that share transferred belonged to 
judgment-debtors and was attachable in exe¬ 
cution of bis decree—Declaration falls under 
S. 42 and can be granted. 

Two judgment-debtors allowed the wife of one 
of them to take mutation on a false allegation of 
an oral gift of certain share to which they were 
entitled and to allege possession under it. The 
judgment-debtors were to acquiesce in the muta¬ 
tion. The decree-holder brought a suit for a decla- 
ration that the share transferred belonged to the 
judgment-debtors and was attachable and saleable 
in execution of bis decree; 

Held that the declaration was covered by B. 42 
and was one which could be properly granted ; 
Case law discussed. [P 168 C 2] 

Habib Ali Khan — for Appellant. 

E. K. Srivastava for Bespondents 1 
and 2. 

Judgment.—This is a second appeal by 
Mt. Askari Begam, defendant, from the 
judgment of the District Judge of Lucknow 
dismissing her appeal from the judgment 
of the Civil Judge of Mohanlalganj, Luck, 
now. The plaintiffs-respondents Ballabh 
Das and Madan Murari are the sons of 
one Gobardhan Das who held a money 
decree under O. 34. E. 6, Civil P. C. against 
defendants.respondents 3 and 4, Bunyad 
Husain and Naushad Ali, for Es. 8,196 odd 
dated the 14th May 1927, which decree 
remains still unsatisfied. Respondents 3 
and 4 elsewhere described as defendants 2 
and 3 were the sons of one Mt. Wajib-un. 
nisa who was the owner of a one anna six 
pies share in village Madharmau Kalan. 
Mt. Wajib-uD-nisa died on 11th June 1934," 
leaving defendants 2 and 3, her sons, and 
her daughter Mt. A; 2 mat.un.ni 8 a as her 
heirs. On 2l8t July 1934 an application 
for mutation in respect of this share in 
village Madharmau Kalan was made by 
Mt. Askari Begam, wife of Bunyad Husain, 
who alleged possession under an oral gift 
said to have been made by Mt. Wajib.un. 
nisa two days before her death on 9th 
June 1934. Defendants 2 and 3 were called 
in the mutation Court, and there made 
statements that they had no objection to 
mutation being effected in favour of the 
present appellant, and it was so effected. 

On 24th November 1934 the plaintiffs- 
respondents instituted a suit for declara. 
tion that defendants 2 and 3 were the 
owners of this one anna six pies share and 
that that share is liable to be attached and 
sold in execution of the decree for Be. 8000 
odd, and they alleged that the entry in 
the kbewat was fictitious. The reply put 
forward on behalf of the defendant, appel- 
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lant was that this share had been gifted to 
her in lieu of her services. It was further 
pleaded orally that the suit was not main¬ 
tainable under S. 53, T. P. Act and was 
barred by S. 42, Specific Relief Act. The 
learned Civil Judge framed three issues : 

(1) Did Mt. Wajib-un-nisa gift the property in 
suit to defendant 1 on 9th June 1934, as alleged ? 

(2) If so, is that gift fictitious and fraudulent 
and not binding on the plaintiffs ? 

(3) Is the suit not maintainable having regard 
to S. 63, T. P. Act, and S. 42, Specific Relief Act? 

The trial Court decided Issue 1 in the 
negative, and found as a fact after a very 
full discussion of the evidence that the gift 
in favour of Mt. Askari Begam had not 
been proved. That view has also found 
favour with the learned District Judge, 
and this is a finding of fact which cannot 
be disputed in second appeal. In the trial 
Court it is noted in regard to Issue 2 that 
the learned counsel for the plaintiffs gave 
up the plea covered by this issue. It appears 
however that this issue as framed was 
more or less meaningless, and it is hard to 
say what the trial Court’s finding really 
meant. On Issue 3 the learned Civil Judge 
held that S. 53, T. P. Act, was not appli¬ 
cable to the case. He was of opinion that 
the suit was maintainable under S. 42, 
Specific Relief Act, and decreed it accord¬ 
ingly in respect of a 4/6th share in the pro. 
perty in suit. On these two points the 
finding of the learned District Judge is not 
perhaps as clearly stated as it might have 
been. He says at the conclusion of his 
judgment: 

The circumstances of the case together with the 
attempt of defendant 1 to prove the oral gift by 
this evidence which both the lower Court and this 
Court have found to be false clearly show that the 
intention of the colourable transfer made by the 
fictitious entry in the khewat was for the purpose 
of defeating the creditors. 

It appears to be the view of the District 
Judge that S. 53, T. P. Act was applicable 
to the case. He had held earlier on the 
question of the maintainability of the suit 
under S. 42, Specific Relief Act in these 
terms. He says at one place : 

It is argued for the appellant that Ez. 2 shows 
that the execution case against Bunyad Elusain 
and Naushad AH had been consigned to records on 
20th November 1934. There is no allegation in 
the plaint that there has been any attachment. 
But AIR 1926 Rang 124* and AIR 1926 Lah 


1. K. R. M. A. Firm v. Mg Po Thein, (1926) 13 
AIR Rang 124=95 I 0 98=4 Rang 22. 


3482 say that unless there is an attachment no 
declaration can be granted under S. 42, Specifio 
Relief Act. This property was never attached. 

Later on he says : 

This was certainly not a case in which any 
attempt had been made to attach the property. In 
face of the entry in the khewat, in favour of the 
appellant it is difficult to see how plaintiffs could 
have attached the property. 

We understand the District Judge to 
mean that as this was not a case in which 
attachment was possible, there was no bar 
to the maintainability of the suit under 
S. 42, Specific Relief Act. In this Court 
four points were taken, but two of these 
were subsequently dropped. It was first 
argued that there was no evidence on the 
record that the plaintiffs were creditors. 
This point was dropped. It was also said 
that the suit was not properly framed as 
representative suit under S. 53, T. P. Act. 
This point has also been dropped in view 
of the wording of para. 6 of the plaint in 
which it was stated in terms that the suit 
was being filed for the benefit of all the 
creditors, while the record further showed 
that the provisions of 0.1, R. 8, Civil P. C. 
were properly complied with, an applica¬ 
tion was made on 22nd February 1935, and 
a notice published on I3th March 1935 
which the Court held to have been suffi¬ 
ciently served. The other two points raised 
were first that there was no transfer by 
defendants 2 and 3 to defendant 1 appel¬ 
lant and therefore the suit could not lie 
under S. 53, T. P. Act, and secondly, that 
the present suit was not maintainable under 
S. 42, Specifio Relief Act, because there had 
been no attachment of the property. Oh 
the first of these two points learned counsel 
for the appellant has adopted the argument 
of the trial Court which held that 
the act of defendants 2 and 3 in allowing the 
mutation of names to be effected in favoac of 
defendant 1 can at best be considered relinquish* 
ment though the relinquishment was surely » 
sham transaction. Any way, a relinquishment is- 
not a transfer and so the section does not apply. 


This argument rests on the footing that 
whereas under S. 63 (l), T. P. Act, 
transfer of immovable property made with 
intent to defeat or delay the creditors of the- 
transferor shall be voidable at the option 
of any creditor so defeated or delayed, i 
cannot be said that in the present case there 
was any transfer of property within the 
meaping of 8. 5, T. P. Act. S. 5 proTidea: 

2 Mulkh Eaj v. Firm Kalla 

U926) 13 A IB Lah 348=93 1 0 997=7 Lab 
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In the following sections 'transfer of property’ 
means an act by which a living person conveys 
property, in present or in future, to one or more 
other living persons, or to himself, or to himself 
and one or more other living persons ; and "to 
transfer property” is to perform such act. 

What happened in the present case has 
been explained above. There was no posi. 
tive act of transfer either by oral gift or by 
means of any document. What defendants 
2 and 3 did was to put up the defendant, 
appellant, Mt. Askari Begam, who is the 
wife of defendant 2, Bunyad Husain, to 
apply for mutation on a false allegation of 
an oral gift and to allege possession under 
that gift, and themselves to acquiesce in 
the passing of an order for mutation by 
stating that they had no objection. It is 
argued that such an act does not come 
within the description of an act by which a 
living person conveys property, in present 
or in future, to another person. On behalf 
of the respondents it is contended that the 
act of respondents 3 and 4 in making state, 
ments in the mutation Court amounts to a 
relinquishment, release or surrender or 
might be treated as an oral gift followed by 
delivery of possession, and however looked 
at really amounts to a transfer, and there, 
fore as this was clearly a transfer made 
with intent to defeat or delay the creditors 
of the transferor, S. 53, T. P. Act applies. 
In this connexion reliance has been placed 
on the ruling reported in A I R 1936 Nag 
166,^ in which it was held that 
the word transfer'* in 8. 68 is wide enough to 
cover a surrender by a widow of her widow's 
interest. Hence a surrender deed of a widow's 
estate, if made with intent to defraud or delay the 
claims of her creditor, is voidable under 8. 63. 

This is, of course, by no means a paral- 
lel case, but in principle it appears to us 
that the device adopted by the defendants 
2 and 3 in the present case of allowiDg the 
wife of one of them to obtain mutation by 
the method described above does come 
within the description of an act by which 
a living person conveys property to another 
person. Defendants 2 and 3 must have 
known perfectly well that the oral gift by 
Mt. Wajib.un.nisa was a pure fiction and 
in its absence they were the heirs to four- 
fifths of Wajib.un.nisa’s estate. By giving 
possession to Mt. Askari Begam appellant 
or allowing her to hold possession (if indeed 
this possession was itself anything more 
than a fiction) and then agreeing to muta. 

8. Nilkaotb Laxman Naik v. Muktabai, (1936) 
23 A 1 B Nag 166=C6 I 0 944=1 L B 1936 
Nag 69. 


tioD, they did in effect transfer their shares 
in the property to Mt. Askari Begam,* 
appellant, and this transfer appears to us 
to be one which was voidable under the 
provisions of S. 53, T. P. Act. The second 
contention put forward on behalf of the' 
appellant is that in view of the fact that 
the plaintiffs had not actually proceeded 
against the property in suit, they were not 
entitled to maintain a suit under S. 42, 
Specific Relief Act for a declaration that 
the property in suit belongs to their judg. 
ment.debtors. For the appellants reliance 
was placed on the rulings reported in A I R 
1926 Rang 124^ in which it was held that: 

Where there has been noattachmeut, the decree- 
holder ought not to be allowed to sue for a decla¬ 
ration under S. 42. Specific Relief .Act. Relief by 
way of a declaratory decree is a creation of statute 
and ought not to be arbitrarily extended. There 
is an essential difference between the position of a 
person who is claiming a declaration of his own 
right, and that of a decree-holder who claims a 
declaration of the right of his judgment-debtor. 

A suit under 0. 21, R. 63, is intended to bo sole 
remedy of a decree-holder whose claim to attach 
property has been disputed, and S. 42 ought not to 
be interpreted so as to cover such a case, since the 
decree-holder does not claim any right of his own 
in the property and so far as he claims any rights 
as to the property, provision has to be made for his 
establishing that right by the procedure provided 
in 0. 21 so that it would be a wrong exercise of 
discretion to allow him to claim a declaration 
under S. 42. 

The same view was taken in A I R 1926 
Lah 348,^ where it was held that: 

It is not open to a decree-holder to withdraw the 
attachment himself and then to bring a suit under 
0. 21, B. 63, but a suit under R. 63 for declara* 
tion lies only when an attachment has been 
objected to and the objector’s claim has either 
been accepted or disallowed by the execution Court. 
R. 63 precludes all suits but the one under the 
rule itself, and therefore no suit under any other 
provisions of law is competent. 

On behalf of the respondent reliance has 
been placed on a number of rulings. In 
AIR 1934 Lah 460,'* it was held that 

Where a wife obtains a consent decree against 
her husband on the basis of a collusive award and 
in execution of the decreeobtains his property, and 
be is adjudged insolvent subsequently on bis own 
application, a suit by tbe creditors for a declara- 
tion that the decree obtained by the wife was 
ineffectual as against their rights is not barred by 
tbe proviso to 8. 42, Specific Relief Act. 

Similarly, in 7 Rang 477® it was held that: 

4. Chattru Mai v. Mt. Majidan. (1934) 21 A I R 
Lah 460=160 I C 888=16 Lah 849=85 
P L R 402. 

6. Ma 8ein v. P. L. 8. K. Firm, (1930) 17 A I R 
Rang 27=120 I 0 228=7 Rang 477. 
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choose to file a suit against him and the transferee 
of his property for a bare declaration that such 
transfer was void and ineffective as against them 
and that they were entitled to proceed in execu¬ 
tion or otherwise against the property, such a suit 
would lie without the necessity of asking for the 
consequential relief of setting aside the deed of 

transfer. 

Learned counsel for the respondents has 
relied also on the ruling of the Lower 
Burma Chief Court reported in 33 I C 124® 
where it was held that: 

Where an attaching creditor withdraws the 
attachment, though he cannot file a suit under 
O. 21, B. 63, he can file a suit under S. 42, Speci¬ 
fic Belief Act for a declaration that the property 
sought to be attached belonged to his judgment- 
debtor. 

He has also relied on the ruling reported 
in 60 Bom 226.^ In that case it was con- 
tended that O. 21, B. 63 precluded all suits 
but one under the Rule itself and therefore 
,no suit could lie under S. 42, Specific Relief 
Act for a declaration that the house in dis- 
pute, though purchased in the name of J, 
was really owned by the judgment, debtor 
and was liable to attachment and sale in 
execution of the plaintiff’s decree against 
him. It was held that the suit under S. 42, 
Specific Relief Act was competent as the 
plaintiff claimed a right to attach the house 
and the right to attach particular property 
was a right “as to” that property within 
the meaning of that section. S. 42, Specific 
Belief Act provides that: 

Any person entitled to any legal character, or 
to any right as to any property, may institute a 
suit against any person, denying, or interested to 
deny, his title to such character or right, and the 
Court may in its discretion make therein a decla¬ 
ration that he is so entitled, and the plaintiff need 
not in such suit ask for any further relief : 

Provided that no Court shall make any such 
declaration where the plaintiff, being able to seek 
further relief thau a mere declaration of title, 
omits to do so. 

In the present case we are not coucerned 
with the proviso, and the sole contention is 
that because the plaintiffs have not pro- 
ceeded against the property in dispute by 
an application in execution and an attach, 
ment of the property, followed presumably 
by proceedings under O. 21, R. 58 and an 
order under R. 63, they were not entitled 
to institute a suit under S. 42, Specific 

6. Chan Tat Thai v. Ma Lat, (1916) 3 A I B L B 

25=33 I 0 124. 

7. Jamnabai v. Dattatraya Hamchandra Guj- 

ratbi, (1986) 23 A I B Bom 160=162 I 0 260 

=60 Bom 226=38 Bom L B 261. 
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Relief Act. The two cases on which reli¬ 
ance is placed were cases in which there 
had been an attachment and the Court 
proceeded to hold that a suit could not be 
filed under the provisions of O. 21, R. 63 in 
the absence of an adverse order under that 
Rule. That is not the case here. Secondly 
it appears to be more than doubtful 
whether that view any longer holds the 
field and to us it appears that the view 
taken by the Bombay High Court in 60 
Bom 226^ is the view which commends 
itself to us. The learned Chief Justice in 
that case pointed out: 

The question is whether the plaintiff has any 
right “as to” the property. The right which the 
plaintiff claims is a right to attach the property 
and it seems to me that a right to attach parti¬ 
cular property is a right “as to” that property. 

Later on he said : 

I entirely agree that the Court ought not to 
encourage the filing of suits where the relief 
claimed can be sought expeditiously and cheaply 
in attachment ; and if I thought that the plaintiff 
in this case could have obtained the relief, which 
be seeks, in attachment, 1 should not be prepared 
to make any declaration in his favour. But it is 
apparent from the judgment of the trial Court 
that the question whether the purchase in the 
name of defendant 2 was benami for defendant 1 
was a somewhat complicated one, and I doubt 
very much whether a Court would deal with the 
question in execution. 

He went on to say : 

It seems to me that what the plaintiff in sub- 
stance is claiming is a declaration of his right as to 
this property. I think the proper form of declara¬ 
tion to make is this : The Court being of opinion 
that the purchase of the suit property in the name 
of defendant 2 was benami for defendant 1, it ia 
declared that the plaintiff in execution of his 
decree against defendant 1 is entitled to attach the 
property. That seams to me to be a declaration 
which falls within S. 42, Specific Belief Act. 

Similarly in the present case it appears 
to us clear that the declaration sought by 
the plaintiffs in the present suit was a 
declaration covered by S. 42, Specific Relief 
Act and one which could properly be grant¬ 
ed. The two lower Courts have thermore 
rightly decreed the plaintiffs’^ suit. 
appeal accordingly fails auff Is dismissed 

with costs. 

D.S./K.K, Appeal dismissed. 
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Thomas C. J. and Zia-ul.Hasan J. 
Badri Dass and others — Appellants. 

V. 

i2a;a Birendra Bikram Singh — 

Bespondent. 

Exn. of Decree Appeals Nos. 50, 63 and 
54 of 1936, Decided on 7th April 1938, 
against order of Civil Judge, Gonda, D/. 
14th September 1936. 

(a) Civil P. C. (1908), S. 144 — ‘Parties’ in 
S. 144 include representatives — Representative 
includes representative>in-interest* 

Sections 47 and 144, must be read together and 
the word ‘parties* in Sec. 144 must be taken to 
include their representatives and representative 
does not mean only a party’s legal representative 
but it means his representative-in-interest : A I R 
1918 Pat 306 and33 Cal 857, Bel. on; 16 0 C 
626, Not foil. (p 170 C 2) 

(b) Civil P. C. (1908), S. 144—Duty of Court 
to restore parties to their former position is 
inherent in general jurisdiction of Court to act 
rightly and fairly. 

It is the duty of the Court under S. 144 to 
"place the parties in the position which they 
would have occupied but for such decree or for 
such part thereof as has been varied or reversed.” 
Nor indeed does this duty or jurisdiction arise 
merely under the said section. It is inherent in 
the general jurisdiction of the Court to act rightly 
and fairly according to the circumstances towards 
all patties involved : AIR 1922 P C 269, Foil. 

CP 170 C 2 ] 

(c) U. P. Encumbered Estates Act (25 of 
^®34), S, 7 — Word ’debt* does not connote 
contract — Debt includes costs payable and 
mesne profiU awarded after determination of 
iheir amount. 

The word 'debt* in 8 . 7 does not connote a con> 
tract; on the other band, S. 2 (a) lays down that 
debt includes any pecuniary liability except a 
liability for unliquidated damages. The words 
any pecuniary liability’ are wide enough to include 
not only costs payable by the decree but also 
mesne profits claimed and awarded. (P 171 C 1] 

(d) Civil P. C. (1908). O. 21. R. 19 — R. 19 
does not cover case in wbicb creditors of one 
of the parties are also concerned. 

Order 21, B. 19 deals with a case in which only 
two parties are entitled to recover sums of money 
from each other. It does not cover a case in 
which the creditors of one of the parties are also 
concerned. (p 171 0 

Badba Krishna, Suraj Narain, Bisham, 
bhar Nath Srivastava and Bbagwati 
Nath — for Appellants. 

Ishri Frasad and Girja Shankar Srivas. 
tava — for Respondent. 

Judgment. — These three connected ap. 
peals arise out of orders passed by the 
learned Civil Judge of Gonda in two exe. 
1938 0/22 6i 23 


cution cases. In 1928 two suits for pre. 
emption, Nos. 86 and 89 were instituted by 
Basdeo and others and Brij Mohan, respec¬ 
tively, against Baja Birendra Bikram Singh 
of Payagpur in respect of properties in two 
villages. Both the suits wore dismissed by 
the trial Court, the learned Subordinate 
Judge of Gonda, but later on were decreed 
by this Court. The plaintiffs in Suit No. 86 
deposited a sum of Bs. 25,736 and the 
plaintiff in Suit No. 89 deposited Rupees 
10,542.8 in Court and both the sets of plain¬ 
tiffs obtained delivery of possession of the 
pre-empted properties. The Raja did not 
withdraw these sums of money but filed 
appeals against this Court’s decrees to His 
Majesty in Council. On 30th April 1934, 
their Lordships of the Privy Council re. 
commended that the decrees should be 
reversed and these recommendations were 
accepted by His Majesty the King.Emperor 
on 14th May 1934. The order.in-council 
was handed over to the Raja’s counsel about 
the end of July 1934. Thereupon an ap. 
plication was made to this Court by the 
Raja under O. 45, R, 15, Civil P. C., for 
transmission of the aforesaid order to the 
lower Court. On 21at September 1934, the 
order together with the memorandum of 
costs prepared in the office of this Court 
was transmitted to the Subordinate Judge 
of Gonda who received it on 25th Septem¬ 
ber 1934. 

It appears that both the sets of pre. 
emptors had deposited the money by bor. 
rowing parts of it. Basdeo and others had 
borrowed Rs. 14,500 from Badri Das and 
others (appellants in Appeal No. 50 and res- 
pondents in Appeal No. 54) and Brij Mohan 
had similarly borrowed money from Pyare 
Lai (respondent in Appeal No. 53). On 7th 
May 1934, Badri Das and others (whom we 
shall henceforth call the 'first appellants’) 
filed a suit against Basdeo and others for 
recovery of their debt and on I3th July 1934 
a decree was passed in their favour for a sum 
of Rs. 23,469.7-3. Similarly Pyare Lai from 
whom Brij Mohan had borrowed Rs. 5000 
brought a suit against Brij Mohan on 2nd 
May 1934 and on the next day he applied 
for attachment of the money deposited by 
Brij Mohan in Court. On 16th May 1934, 
Pyare Lai’s suit was decreed for Re. 9500. 
Out of the deposit made by Basdeo and others, 
the first appellants withdrew two sums of 
Rs. 18,762.12.0 and Rs. 4943.4.4 under 
the orders of the Subordinate Judge dated 
17th and 23rd July 1934, respectively. In 
the same manner on 5tb July 1934, Pyare 
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Lai withdrew a sum of Rs. 8286.2.0 out of 
the deposit made by Brij Mohan. Against 
these orders of payment passed by the 
learned Subordinate Judge, the Raja (whom 
we shall call appellant 2') filed application 
in revision in this Court. These applica¬ 
tions were allowed by this Court on 29th 
January 1936, and the orders made by the 
learned Subordinate Judge permitting the 
first appellants and Fyare Lai to withdraw 
the money were set aside: vide 1936 
OWN 262.^ 

Applications for execution from which 
these appeals have arisen were brought by 
appellant 2 for restitution under Ss. 144 and 
151, Civil P. C , praying that as the orders 
of payment have been held to be illegal by 
this Court, the creditors of the pre.emptors 
who have withdrawn amounts deposited 
in Court be ordered to refund them and 
that the costs of all the three Courts due 
to him be paid to him out of those amounts. 
These applications of appellant 2 were 
opposed by the first appellants and Pyare 
Lai mainly on the ground that appellant 2 
was not entitled to the benefit of Ss. 144 
and 161, Civil P. C. Pyare Lai also plead, 
ed that proceedings against him should be 
stayed as he has made an application under 
S. 4, XJ. P. Encumbered Estates Act. The 
learned Civil Judge held that S. 7, IJ. P. 
Encumbered Estates Act applied to the 
proceedings so far as Fyare Lai was con. 
earned and ordered that Execution Case 
No. 13 against Pyare Lai be consigned to 
records and that the applicant should lay 
his claim against Pyare Lai in the Court 
of the Special Judge if he so chooses. In 
the other Execution Case No. 12 against 
the first appellants, he ordered restitution 
to appellant 2 and laid down the details of 
how restitution was to be made. Appeal 
No. 50 has been brought by the first appel. 
lants against appellant 2. Appeal No. 53 
has been brought by appellant 2 against 
Pyare Lai and Appeal No. 54 has also been 
brought by appellant 2 against the first 
appellants. 

The plea raised on behalf of the first 
appellants is that as they were no parties 
to the pre-emption suits, the decree in 
which is sought to be executed by appel. 
lant 2, no restitution can be claimed against 
them under B. 144, Civil P. C. It is argued 
that the words 'party' and 'parties’ in Sec- 

1. Bicendra Bikraxn Siogb Basdeo, (1936) 23 

AIR Oudh 185=160 I 0 814=1936 OWN 
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tion 144 mean party and parties to the 
decree which has been reversed by the Ap. 
pellate Court and reliance is placed in this 
connexion on the case in 16 O C 225.^ This 
case no doubt helps the first appellants but 
in 46 I C 465^ it was held by their Lord, 
ships of the Patna High Court that Ss. 47 
and 144, Civil P. C., must be read together 
and the word ‘parties’ in S. 144 must be 
taken to include their representatives and 
further that representative does not mean 
only a party’s legal representative but it 
means his representative-in.interest. Simi- 
larly in 33 Cal 857^ the Calcutta High 
Court held that the assignee of the decree 
of the Appellate Court which reversed the 
decree appealed against, is entitled to- 
obtain restitution by applying for execu¬ 
tion of the appellate decree. There is also 
another aspect of the case and it is this: 
that the first appellants were parties to tbo 
orders for payment passed by the lower 
Court and as those orders were reversed by 
this Court, they are in justice and equity 
liable to make restitution and refund the 
amount withdrawn by them. In 49 I A. 
351^ their Lordships of the Judicial Com. 
mittee say : 

It is the duty of the Court under S. 144, Civil | 
P. C., to ’place the parties in the position which 
they would have occupied but for such decree or' 
for such part thereof as has been varied or reversed*. ’ 
Noi' indeed does this duty or jurisdiction arise 
merely under the said section. It is inherent in 
the general jurisdiction of the Court to act rightly 
and fairly according to the circumstances towards 
all patties involved. 

We are therefore of opinion, that tha 
learned Judge of the Court below was right 
in ordering the first appellants to refund tha 
money withdrawn by them. This disposes- 
of Appeal No. 50 of 1936. 

Coming now to appellant 2’s appeala 
(Nos. 53 and 64) in the former of which- 
he challenges the lower Court’s finding 
that S. 7, Encumbered Estates Act applies- 
to the case and in both of which he- 
objects to the lower Court’s order to tha 
moneys being rateably distributed amongst 
the pre-emptors’ creditors, we have come- 
to the conclusion that neither of these - 

2. Nuzhat'Ud.Daula Abbas Husain Khan ^ 

Dilband Begum, (1913) 16 O 0 226=21 I 0 

670. 

3. Kamaiuddin Mondal v. Baja Thakur Berham,. 

(1918) 6 A I B Pat 306 =46 I 0 466. 

4. Jamini Nath Boy v. Dharma Das, (1906) 33^ 

Cal 857=4 C L J 192. 

6. Jai Berham v. Kedar Nath Marwari, (IM^v 

A I R P O 269=69 I 0 278=49 I A. 361—* 

Pat 10 (P C). 
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appeals has any force. The learned coun. 
sel for appellant 2 argues that the word 
' debt” in S. 7, Encumbered Estates Act 
connotes a contract but we are unable to 
find any justification for this proposition 
jeither in S. 7 or anywhere in the Act. On 
the other hand, S. 2 (a) lays down that 
debt’ includes any pecuniary liability ex. 
cept a liability for unliquidated damages. 
The words ‘any pecuniary liability’ are 
wide enough in our opinion to include 
not only costs payable to appellant 2 by the 
decree but also mesne profits claimed by 
and awarded to him. Those profits cannot, 
in our judgment, be said to be 'unliquidated 
damages’ as their amount was fixed after 
inquiry by Court. We therefore hold that 
the learned Judge properly stopped pro- 
ceedings against Pyare Lai under the pro- 
visions of S. 7 of the U. P. Encumbered 
Estates Act. 

The next plea of appellant 2 that out of 
the money which was deposited by the ere. 
ditors’ pre.empbors he is entitled to recover 
the entire amount due to him to the exclu. 
sion of the other creditors, does not also 
appeal to us as no good ground has been 
advanced for this proposition. O. 21, R. 19, 
Civil P. C., relied on by the learned counsel 
for appellant 2 is of little help to him as it 
deals with a case in which only two parties 
are entitled to recover sums of money from 
each other. It does not, in our opinion, 
cover a case like the present in which the 
creditors of one of the parties are also 
concerned. The result is that we dismiss 
all the three appeals before us and confirm 
orders of the learned Civil Judge. 
Parties will bear their own costs of these 
appeals. 

d.s./r.k. Appeals dismissed. 


^ A. I. R. 1938 Oudh 171 

"lOBKE J. 

Mrs. Quieros — Petitioner. 

V. 

Mr. Quieros — Respondent. 

Civil Miso. Applns. Nos. 53, 206 and 267 
of 1938, Decided on 6bh April 1938. 

(a) Divorce Act (1889), S. 37, Parat. 3 and 
4 *— Order once made under Para. 4 Freeh 
application for change of that order—Payment 
can be ordered under Pera. 3. 


On a fresh application under S. 87 for further 
decree, a Court has power to substitute an order 
that It made under Para, i for payment of annual 
or monthly alimony into an order under Para 3 
for payment of a lump sum towards alimony : 
AIR 1930 Mad Id4, Rcl, on, [P 173 q 

(b) Divorce Act (1869), S. 37, Para. 3 — 
Payment of grow sum towards alimony—Such 
sum enures to wife absolutely. 

An order for payment of gross sum under Para 3 
secures that sum to the wife absolutely and not 

^ I i? 1915 Bom 50, Bel. 

B P 82 , Not foil.; AIR 1931 P G 
234. ExpL fp Q 2 ^ 

E. Bahadurji and M. L. Saksena — 

for Petitioner. 

R. B. Lai and Murli Manohar Lai — 

for Bespondent. 


Order. (In 53 of 1938)-On 27th April 
1931, a learned Judge of this Court granted 
the petitioner Mrs. Janet Leonora Quieros a 
decree for judicial separation and fixed her 
permanent alimony at Rs. 118 per mensem 
In that case the petitioner had asked for 
half the net income of the respondent by 
way of alimony, but the learned Judge 
after referring to the proposition that a 
Court will not, as a general rule, give the 
wife more than one.third of the husband’s 
income, no matter how gross his miscon. 
duct may have been, and after remarking 
that the amount which was already being 
paid came to one third of the respondent’s 
net income, fixed that amount which was 
already being paid as the permanent 
allowance. 


The present Application No. 53 of 1938 
arises out of a change in the circumstances 
of tbe parties. It appears that towards 
the end of 1937, the respondent H. P. 
Quieros fell ill and he has now with ofifoct 
from Ist February 1938, retired from 
the service of the East Indian Railway in 
which he was working as a store-keeper. 
He has therefore ceased to earn any 
monthly income but he had, as an asset, a 
sum which is slightly in doubt, but appears 
to amount to Rs. 21,483 in his Provident 
Fund, and he was also entitled to a gratuity 
which is shown by papers on the record to 
amount to Rs. 4050. In view of this fact 
the petitioner Mrs. Quieros on 20th Janu¬ 
ary 1938 put in a petition in this Court 
under 8. 37, Divorce Act, praying that in 
view of the circumstances she be given a 
gross sum in place of the existing order for 
monthly payments and as a gross sum she 
asks for one.third of what tbe respondent 
gets from the railway in the shape of 
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provident fund and gratuity. In support 
of this prayer the applicant points out that 
both before and after the decree for judi¬ 
cial separation the respondent has been 
living with a Miss Maud Johnson by whom 
he had a child at the time of the suit and 
had since had other children. She further 
points out that there is a probability that 
after obtaining his provident fund and 
gratuity the respondent will remove him¬ 
self from the jurisdiction of this Court 
with a view to avoid payment of alimony, 
and in that case, the petitioner will be left 
absolutely destitute. 

On the same day on which she presented 
this application, the applicant applied by 
Application No. 64 of 1938 for an injunc- 
tion restraining the Agent of the East 
Indian Railway from paying any money to 
the respondent out of this provident fund 
and gratuity until the matter was dis¬ 
posed of. This application was accepted 
and an interim order of injunction was 
issued in the terms prayed for. In con¬ 
nexion with this injunction an Application 
No. 114 of 1938 was subsequently made to 
the Court by the respondent asking for a 
modihcation of the order, and on 15th 
February the injunction was modified so 
that it should hold good to the extent of 
only half of the amount mentioned. The 
injunction is therefore still in force to that 
extent only. 

In reply to the Application No. 53 the 
respondent on 18th March 1938, put in 
Application No. 205 of 1938 in which he 
gave a history of the circumstances which 
had led to his retirement and put forward 
certain pleas in support of the view that 
he was in very reduced circumstances. He 
stated in para. 12 that he was willing to 
make any arrangement that might appear 
proper to this Court to secure the payment 
of the monthly amount that might be at 
any time payable to the petitioner. As 
regards the application for a lump sum, he 
pleaded in para. 13 that the petitioner was 
not entitled in law to a lump sum and that 
particularly in view of the special circum¬ 
stances of the case, she was not so entitled. 
He further suggested that as the petitioner 
was eight years older than him, she should 
not, in case the Court accepted the principle 
of granting her a lump sum, be held entitled 
to more than one-tenth of the amounts due 
to the respondent after deducting from them 
certain amounts of debts stated earlier. He 
summed up this application as a prayer in 
the first place for the dismissal of the peti¬ 
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tion, and in the second place for an order 
that the lump sum should be assessed at 
not more than one.tenth as aforesaid instead 
of one-third. 

In answer to this application the peti¬ 
tioner has put in a further application, 
No. 257 of 1938 dated 30bh March 1938, 
which is mainly by way of argument. It 
contains the allegations that there is noth- 
ing to prevent the respondent himself from 
taking up work in future and nothing to 
prevent the lady with whom he has asso¬ 
ciated himself from working and earning 
her living. It is further contended that the 
respondent is clearly not entitled to any 
consideration by reason of the size of his 
illegitimate family, and that the petitioner 
should not be in any way a sufferer by 
reason of debts incurred by the respondent 
in the past after the date of the decree. 
Further, stress has been laid on the danger 
to the petitioner in case an order for pay. 
ment of a lump sum by way of permanent 
alimony is not made, and it is contended 
that the petitioner is entitled to receive 
at least one-third, if not one-half, in the 
amount of the provident fund and gratuity. 
In support presumably of the claim of a 
larger sum, it is pointed out that the interest 
obtainable on one. third of the total amount 
so claimed by the respondent will hardly be 
sufficient to keep body and soul together. 

Two main questions have been argued 
before me in connexion with this petition. 
The first is whether at this stage on an 
application under S. 37, Divorce Act, this 
Court has jurisdiction to substitute for the 
order of payment of monthly alimony, 
which is an order under Para. 4 of S. 37, 
an order under Para. 3 of that section to 
the husband to secure to the wife a gross 
sum of money. S. 37, Divorce Act does 
make it absolutely clear what the powers 
of the Court are in the matter. It provides 
that the High Court may, if it thinks fit, on 
any decree of judicial separation obtained 
by the wife (Para. 1) order that the hus¬ 
band shall, to the satisfaction of the Court, 
secure to the wife such gross sum of money, 
or such annual sum of money for any term 
not exceeding her own life, as, having regard 
to her fortune (if any) to the ability of the 
husband, and to the conduct of the parties, 
it thinks reasonable; and for that purpose 
may cause a proper instrument to 
cubed by all necessary parties (Para. 3j. in 
every such case the Court may make an 
order on the husband for payment to the 
wife of such monthly or weekly sums tor 



1938 


Quieros V. Quieros (Yorke J .) Oudh 173 


her maintenance and support as the Court 
may think reasonable: (para. 4). It is clear 
that what this Court did in 1931 was to 
apply the provisions of para. 4. It appears 
to me clear that the provisions of para. 3 
and the provisions of para. 4 are alternatives 
at the discretion of the Court, providing 
(l) for a gross sum of money, (2) for an 
annual sum of money, and (3) for payment 
of monthly or weekly sums. These are 
merely alternative methods of protecting 
the successful petitioner, that is the wife. 
There is a further proviso to this section 


that: 

If the husband afterwards from any cause becomes 
unable to make such payments, it shall be lawful 
for the Court to discharge or modify the order, or 
temporarily to suspend the same as to the whole 
or any part of the money so ordered to be paid, 
and again to revive the same order wholly or in 
part, as to the Court seems fit. 


This proviso in terms relates only to the 
provisions in para. 4 for monthly or weekly 
payments, and it does not in terms provide 
for any increase in the amount of the pay¬ 
ments. It has however been held in I R 
1930 Mad 154* that the section gives power 
to a Court to enhance the alimony which 
the Court has ordered a husband to pay to 
a wife judicially separated from him. This 
decision was based on the view that when 
the wife applies for additional alimony, she 
does not in effect want the original order 
to be touched; she wants a further decree 
for additional alimony. The Court has thus 
held that a fresh application even could 
be made under S. 37 for a further decree, 
and I would infer that if such a fresh 
application can be made with respect to an 
order falling under para. 4, there is noth, 
ing which deprives the Court of power on 
such an application to pass an order within 
the terms of para. 3. This point was not 
pressed with much force, and in my opi¬ 
nion, there can be no room for doubt that 
this Court has, on a fresh application by 
the wife, power to pass an order falling 
within the provisions of para. 3 of S. 37, 
Divorce Act. The second point which has 
been argued before me at considerable 
length is whether this Court can, applying 
the provisions of S. 37 of the Act, direct 
payment of a lump sum to the petitioner. 
I have already quoted the terms of para. 3 
of this section. The section as it stands, 
contains punctuation, and according to the 
punctuation of this paragraph, there is no 
room for doubt that the words "for any 


1. lawarayya v. Iswarayys, (1990) 17 A I R Mad 
164=134 I C 140=68 M L J 39. 


term not exceeding her own life" are to be 
read with the words "such annual sum of 
money” and cannot be read with the words 
"such gross sum of money”. It follows that 
this paragraph provides that : 

The CoufC may order that the husband shall, 
to the satisfaction of the Court, secure to ihe wife 
such gross sum of money ... as .... it thinks 
reasonable and for that purpose may cause a pro¬ 
per instrument to be executed by all necessary 
parties. 

It is contended for the applicant that 
this provision is wide enough to include a 
direction for payment to the wife of his 
gross sum of money, while for the opposite 
party, it is contended that it provides only 
for the securing to the wife of a gross sum 
of money which gross sum of money she is 
not permitted to touch, but which must be 
invested and only the interest thereof be 
available to the petitioner. Learned coun¬ 
sel for the petitioner relies on the Bombay 
ruling reported in 39 Bom 182,'* wherein 
the interpretation of those provisions of 
S. 37 were carefully considered, and it was 
held that : 

In a .suit for divorce brought by the wife, the 
District Judge had, under S. 37, power to make 
the order for payment of a lump sum for the per¬ 
manent maintenance of the wife, (Hcadnoto of 39 
Bom) 

and it was further stated in the judgment 
of one of the two members of the Bench 
that: 

Tbo plain meaning of the words of S. 37 of the 
Divorce Act is that the gross sum of money should 
be paid absolutely to the wife and that the annual 
sum of money should bo limited for the period of 
her life. (As given in lieadnotc). 

On behalf of the respondent reliance is 
placed, first of all on S. 7, Divorce Act, 

which provides that ; 

Subject to the provisions contained in this Act, 
the High Court and District Courts shall, in all 
suits and proceedings hereunder, act and give relief 
on principles and rules which, in the opinion of 
the said Courts, are as nearly as may bo conform¬ 
able to the principles and rules on which the 
Court for Divorce and Matrimonial Causes in 
England for the time being acts and gives relief. 

In this connexion reliance was placed on 
the ruling reported in A 1 R 1931 P C 234.^ 
The learned counsel further relied on the 
case in (1903) L R P 82,* wherein learned 
President of the Divorce Court, after 
referring to the cases in 31 L J P & M 33,® 

2. Miss Blanche BomerKst Taylor v. Charles 

George Bleach. (IQl.*)) 2 A I R Bom 60 = 27 

I C 494=39 Bom 182=17 Bom L R 66. 

3. Iswarayya v. Bwarnam Iswarayya, (1931) 18 

A I R P C 234=133 1 C 710=68 I A 360=64 

Mad 776 (P C). 

4. Twentyman v. Twentyman, (1903) L R P 82 

=72 L J P 86=88 L T 671 = 61 W R 576. 

5. Morris v. Morris, (1861) 31 L J P M 33. 
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(1902) L R P 145® and (1898) L R P 227/ 
decided that the Court has no power to 
order a lump sum to be paid over to the 
petitioner by way of permanent mainte. 
nance. This ruling was based on the provi¬ 
sions of S. 32, Matrimonial Causes Act of 
1857 which is for practical purposes iden. 
tical with S. 37, Divorce Act. The learned 
Judge pointed out that in the two previous 
cases quoted by him, the point in dispute 
did not appear to have been raised by 
counsel for the respondent, and in one case 
at least, the order for a lump sum was 
made by consent. He went on to say: 

But, Dotwithstandicg those decisions, having 
regard to the plain words of the Act and to the 
fact that the point has now been definitely raised 
and argued for the first time. I cannot say that I 
have power to make the order asked although I 
should have been glad if I could have seen my 
way to do so. 

Earlier in the judgment he had remarked; 

It was contended that the words in S. 32, ‘such 
gross sum of money’ are not governed by the sub¬ 
sequent words ‘not exceeding her own life’ and 
that these words apply only to the security. 

He went on to say : 

I cannot so read the section; and I am led'to 
the view I now hold by the observation that that 
applies both to the gross and to the annual sum 
of money mentioned in the section. With regard 
to the annual sum of money, it must be clearly a 
securing by settlement in the ordinary way; and 
when a gross sum is ordered, that must also be 
secured, and not paid over to the petitioner; audit 
can only be secured for some period not exceeding 
the lifetime of the petitioner. 

It is important to note that the construe- 
tion of this paragraph of S. 32, Matrimonial 
Causes Act is one which ultimately is 
based on the absence of punctuation in the 
section. The learned counsel for the res¬ 
pondent points out that a Full Bench of 
the Allahabad High Court in 22 All 270,® 
reprehended the action of the Judges in 
certain other cases in venturing to look at 
the stops, that is the punctuation. On the 
other hand one of the members of the 
Bench of the Bombay High Court remarked 
in 39 Bom 182^ that : 

With due deference to that Bench, there would 

however appear to me no sufficient ground. 

for refusing the assistance of the punctuation 
where the sense might otherwise be doubtful in 
Acts of the regularly constituted Legislatures of 
India. 


6. Kirk v. Kirk, (1902) L R P 146=71 L J P 78 

=87 L T 148. 

7. Stanley v. Stanley, (1898) L R P 227=79 L T 

104=47 W R 272=68 L J P 7. 

8. Edward Oaston v. L. H. Caston, (1900) 22 All 

270=1900 A W N 69 (P B). 


For the contrary view that it is an error 
to rely on punctuation, reliance was placed 
on the Privy Council ruling reported in 
14 Cal 365® at p. 372, a case otherwise of 
an entirely different nature, in which their 
Lordships remarked that “they think that 
it is an error to rely on punctuation in 
construing Acts of the Legislature.” For 
myself it would, I think, be almost suffi. 
cient to say that I do not find any suflScient 
reason for differing from the view taken by 
the Bombay High Court in the ruling 
reported in 39 Bom 182^ to which I have 
referred above. But I am inclined to take 
the matter a little further because, with 
the greatest possible respect, I find it 
difficult to accept the view put forward by 
the learned President in the case in (1903) 
LRP82.* For the purpose of argument, 
let the internal punctuation of Para. 3 of 
this section be entirely omitted ; we then 
have it that prima facie the paragraph 
gives the Court power to direct that : 

The husband shall secure to the wife such gross 
sum of money or such annual sum of money for 
any term not exceeding her own life as it thinks 
reasonable. 

It is plain, I think, that any annual sum 
of money which is to be secured to the 
wife is at her disposal entirely. Prima 
facie therefore any gross sum of money 
which is to be secured to the wife should 
also be at her disposal entirely. The section 
does not make it necessary that an instru¬ 
ment should be executed but only gives 
power to cause an instrument to be exe¬ 
cuted, and therefore I should suppose that 
in the case of the securing of a gross sum 
of money, the Court may compel the hus¬ 
band to secure it to the lady either by the 
execution of an instrument or by direct 
payment in the form of cash. Looking at 
the matter from another point of view, if 
we are to suppose that by the words 
"secure to the wife a gross sum of money 
what is really meant is not that the wife 
shall get the gross sum of money as she 
gets the annual sum of money, but that 
she is only to get the interest from gross 
sum of money, w© have to import into the 
section by implication a whole series of 
provisions which are not found there, and 
which could, as I should suppose, only ^ 
imported by some words, for example m 
brackets, providing that the gross sum of 

9. Maharani of Butdwan v. Krishna Kanfinl 
Dasi, (1887) 14 Oal 365=14 I A 30=4 Sar 
772 (P 0). 
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money is nob to be available to the wife as 
suoh but only in the form of interest. (I 
disregard for the moment the view ex¬ 
pressed by some Judges in English cases 
that brackets are highly objectionable.) To 
my mind then on a reasonable reading of 
this Para. 3 of S. 37, the correct interpreta. 
tion is that the husband is to secure to the 
wife a gross sum of money which is to be 
at her disposal in the same way as the 
annual sum of money and the reading of 
the words “for any term not exceeding her 
own life,” with the words “gross sum of 
money” entails such limitations on the 
words “gross sum of money” as render it 
impossible for the former words to be road 
with the latter. I would therefore have no 
hesitation in holding that in the present 
case the section does give a power to direct 
a money payment as was held by the 
Bombay High Court in the case to which 
I have referred earlier. It is noteworthy 
that the conclusion of the Bombay High 
Court was reached after a careful consi. 
deration of the English cases including 
(1903) L R P 82,* and I am not satisded 
that by reason of the Privy Council ruling 
referred to on behalf of the respondent, 
any different approach to the matter has 
become necessary. 

There remains only the question what 
amount should the Court order to be paid 
to the petitioner out of the amounts which 
are due to the respondent by way of pro¬ 
vident fund and gratuity. The amount 
claimed by the petitioner is one-third of 
the total amount free of all deductions. 
For the respondent the suggestion pub for. 
ward is that the maximum amount which 
should be given is one-tenth and that this 
one.tenth should be calculated on the net 
amount coming to the respondent after 
payment of outstanding bills. The gross 
amount due to the respondent appears to be 
Rs. 25,533 and the amounts which the res¬ 
pondent asks me to deduct are Rs. 3300 
due to various creditors including the Oudh 
Rohilkhaud Railway European Co.opera. 
tive Society whose dues amount to Rupees 
1902.8.0, Rs. 500 which has been ordered 
to be paid to the petitioner under the order 
dated 30bh March 1938, Ra. 600 due to 
counsel {vide the certificates on the record) 
and some other small items making up a 
sum of Rs. 4439, in all, and leaving as a 
balance available for investment a sum of 
Bs. 21,094. It is difficult to apply any 
principle in this matter. It is contended of 
coarse for the petitioner that those debts 
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are due to the extravagance of the respon¬ 
dent, and that she should not be a sufferer 
thereby. It is remarked that the raspon. 
dent ought to have cut his ooat accord¬ 
ing to his cloth and that for example the 
amount paid to counsel by way of fees is a 
very large sum for a man who is in the 
situation of the respondent. With that con¬ 
tention I am bound to agree. I further 
agree that the respondent cannot possibly 
be held entitled to any consideration by 
reason of the increase of his illegitimate 
family. In the cases quoted in argument 
which came before the Courts in England, 
those Courts refused bo take into consider¬ 
ation even the existence of a family by a 
former marriage. I think that the most 
reasonable method of disposing of the pre- 
sent application will be to fix around sum. 
After a full consideration of the circum. 
stances, I direct the respondent to pay bo 
the petitioner a sum of Rs. 7500 out of the 
amount which comes into his hands. This 
will not include the amount of Rs. 500 
which has been ordered to be paid under 
the previous order. 

I make no order as to costs because in 
that sum of Rs. 500 a sufficient provision 
has been made to enable the petitioner 
to pay the necessary court-fees for these 
applications and some amount towards the 
fees of her counsel. For the purpose of the 
decree only the counsel’s fee is fixed at 
Rs. 250 under Para. 11, Ch. 19 of the Chief 
Court Rules. 

B.d./r.K, Order accordingly. 

A. 1. R. 1938 Oudh 17S 
Hamilton and Yorke JJ. 

Raza Husain Khan and others — 
Defendants — Appellants. 

V. 

Saiyid Mohammad, Plaintiff and 
another — Defendants — Respondents. 

First Appeal No. 77 of 1936, Decided^on 
4th March 1938, against decree of Sub- 
Judge, Malibabad, Lucknow, D/. Slat May 
1936. 

(•) Grant—Grant by Government of certain 
building* in favour of taluqdar* — Grant being 
general and made before Oudh Estate* Act 
came into force—Grant prohibiting transfer to 
anyone not taluqdar or bis heir — Meaning of 
words taluqdar and transfer explained. 
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A grant was made b; the Government of certain 
palace in favour of taluqdars for their accommoda* 
tion. The grant was general and was made before 
Oudh Estates Act of 1869 came into force. The 
grant was subject to the condition that no taluq- 
dar should transfer bis share in the buildings and 
appurtenances thereto to anyone not a taluqdar or 
the heir to a talug. If the then or future taluqdars 
were unmindful of this and other obligations, the 
grant would be resumed by the Government: 

Held that as the general grant was issued before 
the Oudh Estates Act of 1869 came into being, the 
word ‘taluqdar* should not be given the restricted 
meaning of a person entered in one of the lists 
prepared under Sec. 8, Oudh Estates Act. In the 
years prior to 1869 it could only have been used in 
the general sense, namely the owner of a taluqa. 
Before 1869 ‘taluqa’ must have been an estate 
which had been forfeited by the Government and 
which was given back to land owners at the set¬ 
tlement. Therefore the condition contained in the 
general grant was that transfer could only be 
made by the grantee in favour of another person 
similarly situated as himself or in favour of bis 
own heir apparent or the heir apparent of such 
other person; [P 178 0 2] 

Held further that the prohibition of transfer 
could be taken as including prohibition of a^ be¬ 
quest, as the word ‘transfer* should be taken in a 
more general sense than that given to it either by 
the Oudh Estates Act of 1869 or the Transfer of 
Property Act : [P 178 C 1, 2] 

Held also that the real object was that taluq¬ 
dars should hold the house and not other members 
of taluqdar families ; in other words, these houses 
were to go with a taluqa as an appurtenance 
thereto. It did not follow that such houses became 
an integral part of the taluqdari estate -to which 
the Oudh Estates Act applied. [P 180 C 1, 2) 

(b) Grant— Crown grant subject to condition 
prohibiting transfer by grantee and providing 
for resumption of grant in case of transfer — 
Transfer in contravention of term of grant — 
Government alone is entitled to sue — S. 3, 
Crown Grants Act makes no difference. 

Where a Crown grant is made subject to a con* 
dition prohibiting transfer by grantee and provid¬ 
ing for resumption of grant in case of transfer, the 
person entitled to sue in case of transfer in con¬ 
travention of the terms of the grant is only 
Government. Sections. Crown Grants Act makes 
no difference because the section means that the 
Crown is entitled to put such conditions in a 
grant which a private individual could not, but 
the only advantage to the grantee is that the grant 
to him is not invalid if given by the Crown when 
it might be invalid if given by an individual. The 
section does not confer on a grantee the right to 
sue if he bad no such right bad the grant in bis 
favour been made by an individual 2 O C 252 ; 
14 OC 144 and AIR 1936 Oudh 76, Expl. 

(P 181 C 1; P 182 C 1] 

M. Wasim, Habib Ali Khan, M. H. Kid- 
wai and Ayub — for Appellants. 

H. Hasan and Ali Zaheer — for 
Respondent I. 

Judgment. — This is an appeal by five 
defendants against a decision of the Civil 


Judge of Malibabad, Lucknow, decreeing 
the suit of the plaintiff Syed Mohammad 
Husain. Shahenshah Husain Kban who 
was defendant in the lower Court has been 
made a respondent in this appeal. He is the 
father of the plaintiff. Defendants 1 to 3 
are members of the family to which Raja 
Sardar Husain Khan, deceased, also belong, 
ed (in the case of defendant 1 by marriage). 
The subject-matter of the suit is a house in 
Kaiser Bagh, Lucknow, and Kazim Ali 
Khan, defendant 2, sold half the house to 
defendant 4 who sold it to defendant 5. 
The pedigree here given is that of the 
family of Sardar Husain and will show 
how the parties other than defendants 4 
and 5 are related. 

(For pedigree see p. 177.) 

The case of the plaintiff in its main 
features is as follows : (l) The house in 
suit was the subject of a Crown grant in 
favour of Badshah Husain, Taluqdar of 
Bbatwamau, either by an individual sauad 
or by a general sanad in favour of the 
Taluqdars of Oudb and on the death of 
Badshah Husain the house passed to his 
brother Sardar Husain. (2) Sardar Husain 
bequeathed the house to the plaintiff by a 
valid will Ex. 1, dated 24th March 1920. 
(3) Though Sardar Husain revoked the will 
as regards the house and by a codicil 
bequeathed half to Kazim Ali Kban and 
half to Mt. Nazir Jan, the codicil was in 
this respect invalid, (a) as contravening 
the conditions of the grant, and (b) as 
contravening the provisions of the Oudh 
Estates Act. (4) The plaintiff as Taluqdar 
of Bbatwamau is under para. 8 of the 
codicil entitled to the house in preference 
to the defendants. 

The main features of the answers of the 
appellants are as follows : (1) No grant is 
proved, if any is to be presumed, it is 
favour of Raja Tajamul Husain Khan; (2) 
the prohibition in the grant, if any grant 
be established against transfer, does not 
extend to a bequest; (3) the Oudh Estates 
Act does not apply to this house, but even 
if it does, the codicil nevertheless operates 
in favour of the defendants; (4) the plain¬ 
tiff himself not being a taluqdar or the 
heir of a taluqdar is in no better position 
than the defendants and cannot challenge 
the bequest in their favour contained in 
the codicil ; (5) in any case Government 
alone, in view of the conditions of the 
grant, if any, can question the bequest in 
favour of the defendants, but if any 
dual can do so, it is the father himself, ana 
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Nsbi Bux Khan 
died 1858 


Hadi Husain 


Raja Tajamul 
Husain Khan 
died 8th 
June 1872 

I 


Kazim Husain 
died 2lRt 
July 1892 


Dildar Husain 


9 

Shah Husain 


Imam All Khan 
died 


Nawab Husain 
Khan 

I 

Rabat Husain 


Nazir Husain 
Khan 


Kazim All Khan, 
defendant 2 


Mustafa AIL Khan 


Badsbab Husain 
died 21st 
November 1878 


1st wife=8ardar Hu6ain=2nd wife 


J 

Sbahenshah Husain 
alive 

I 

Ali Imam Khan 
Taluqdar of 
Bbatwamau on whose 
behalf the suit is brought, 


Nazir Jan, 
defendant 1 


Raza Husain^ 
defeD(3ant 3 


(6) the plaintiff not being Taluqdar of 
Bhatwamau gets nothing under the codicil. 

The word “taluqdar” is used by the 
plaintiff-respondent in the general sense of 
owner of a taluqa while the appellants 
would use it in its strict and correct legal 
sense, namely a person entered in Lists 
Nos. 1 and 2 prepared in accordance with 
See, 8 of Act 1 of 1869, Oudh Estates 
Act. The taluqdar would then be Badshah 
Husain Khan and no other. The history 
of the house in suit is as follows : This 
house like the Mabewa house which was 
the subject of a decision of their Lordships 
of the Privy Council reported in 45 I A 
134^ at p. 146 formed part of the Kaiser 
Bagh palace which was forfeited by the 
British Government on the annexation 
of Oudh. The Calcutta Gazette of July to 
December 1861 at page 3389 contains a 
speech of the Viceroy and Governor-General 
in answer to an address of the taluqdars, 
and in that speech there is a paragraph 
about this Kaiser Bagh palace which runs 
as follows : 

It is very desirable that intercourse between the 
Taluqdars of Oudh and the Local Government 
should be fMllitated; you will derive benefit from 

1. Bajindra Bahadur Singh v. Rani Raghnbans 
Kunwar, (1018) 6 A I R P C 26»48 I 0 918 
=40 All 470=46 1 A 184=91 O 0 106 (P 0). 


the wise and friendly Councils of the Chief Com¬ 
missioner, and he will have advantage in frequent 
communication with you. I have therefore autho¬ 
rized Mr. \ule to make over to you, for your 
accommodation in visiting the Capital, the palace 
of the Kaiser Bagh, if you should desire to avail 
yourself of it. 

We may therefore say that the object of 
the Viceroy was to turn the Kaiser Bagh 
palace into town. bouses for the aristo¬ 
cracy of Oudh. Ex. 12/P. W. 1, copy of 
an extract from the Government N. W. P- 
and Oudh Public Works Department pro¬ 
ceedings for February 1899, contains a 
copy of what we may call a general sanad 
in favour of the taluqdars. It is to the 
effect that as His Excellency the Viceroy 
and Governor.General in a Darbar on 6th 
November 1861, that is to say, the occa. 
eion of the speech from which we have 
quoted, was pleased to bestow the Kaiser 
Bagh palace to the Taluqdars of Oudh, the 
Chief Commissioner of Oudh granted this 
sanad conferring on the taluqdars and the 
heirs and successors to their taluqas the 
Kaiser Bagh palace on certain conditions 
including the one which is relevant in this 
case which runs as follows : 

It is also a oooditloD of the gift that no taluq> 
dar shall transfer his share in the buildings and 
appnrtenances thereto to any one not a taluqdar 
or the heir to a taloqa. 
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If the present or future taluqdars were 
unmindful of this and other obligations, 
the gift would be resumed by the Govern- 
cnent. There is no direct evidence of the 
issue of this sanad, but we find it referred 
to in later documents filed in this record 
as having been issued. Plaintiff’s Ex. 34, 
copy of a letter of the Chief Secretary to 
the Government to the Commissioner of 
the Lucknow Division dated 18th July 
1903, states that in 1861 these historical 
buildings (Kaiser Bagh) were bestowed 
upon taluqdars. Defendants’ Ex. 0-9, order 
dated 14th July 1890, passed by the Com. 
missioner, Lucknow Division, regarding 
the Kaiser Bagh buildings, has the follow, 
ing sentence : 

The permissioD to occupy quarters in the Kaiser 
Bagh is a personal indulgence granted by the 
Government and the right cannot be transferred 
by sale, gift, lease, or otherwise withoutthespecial 
permission of Government being first obtained. 

This, however may refer to individual 
sanads and not to the general sanad. 
Plaintiff’s Ex. 33 is a copy of a letter from 
the Honorary Life Secretary of the British 
Indian Association, that is to say, the taluq. 
daribody, to the Commissioner of Lucknow 

which contains the following sentence : 

The Kaiser Bagh is a Crown grant and the 
eanad contains a clause to the effect that no 
taluqdar shall transfer bis share in the building 
and appurtenances thereto to any oca not a taluq. 
dar or tbo heir to a taluqdar. 

Individual grants to which we shall 
refer later only prohibit transfer to any 
one not a taluqdar, and the reference in 
this letter to the prohibition of transfer to 
a person who is not heir of a taluqdar 
must therefore refer to the general sanad 
and not to any individual sanad. There is 
then plaintiff's Ex. 13/P. W. 1, copy of a 
draft of a proposed new form of individual 
sanad which contains the following sen¬ 
tences : 

Whereas in the year 1661 all houses situate lu 
the Kaiser Bagh palace iu the city of Lucknow 
were granted by the Government to the vaiious 
Taluqdars of Oudh by means of a general sanad 
issued by the Chief Commissioner of Oudh on the 
oondibions .... that no taluqdar should transfer 
any share in the building and appurtenances 
thereto to any one not a taluqdar or the heir to a 
taluqa, and that in case of breach of any of the 
above conditions, the grant should be resumed. 

And whereas under this grant the Taluqdars of 
Oudh took and occupied separately the various 
houses in the said palace of Kaiser Bagh and they 
and their snocessor-in.title have been holding the 
said bouses on the said conditions, but individual 
sanads were not issued to all of them and it is 
Aot known which of the talnqdars had aotnally 
^obtained individual sanads and which not.. 

It is clear from this that those who were 


in the best position to know whether a 
general sanad had been issued, namely 
Government Officials on the one aide and 
the British Indian Association on the other 
were agreed that this general sanad was 
issued. We find therefore that this general 
sanad was issued and we are not able to 
accept the contention of the learned conn- 
sel for the appellants that it is not proved 
that there was any grant by Government 
of the house in suit. 

There are on the record three copies of 
individual sanads, plaintiff’s Exs. 35, 36 
and 37 of which the first in favour of the 
Maharaja of Kapurthala, bis heirs and 
successors to his taluqa has been printed. 
The only important difference between 
this individual sanad and the general sanad 
is that no taluqdar is allowed to transfer 
his share to any one not a taluqdar and 
the words "or heir to a taluqa” are not 
included. There is no evidence that any 
individual sanad was issued as regards the 
house in suit. It may be that one was 
issued, but in view of what is stated in 
Ex. 13/P. W. 1 that individual sanads 
were not issued to all the taluqdars, it is 
not certain. Once however the issue of a 
general sanad is proved, it matters little 
whether an individual eanad was ^ also 
issued or not because neither the plaintiff 
nor the defendants Raza Husain Khan, 
Mt. Nazir Jan nor Kazim Ali can, in our 
opinion, be called "the heir to a taluqa 
within the meaning of the sanad. In our 
opinion, as used in the sanad, the expres. 
sion “heir to a taluqa” means the heir 
apparent to such person as was then 
regarded as taluqdar. In this connexion _we 
may say that the general and the indivi¬ 
dual sanads were issued before the Oudh 
Estates Act of 1869 came into being and 
therefore the word “taluqdar” should not 
be given the restricted meaning of a person 
entered in one of the lists prepared under 
S. 8. Oudh Estates Act. In the years prior 
to 1869, it can only have been used in the 
general sense in which it is still commonly 
used today, namely the owner of a taluqa. 
Before 1869, “taluqa” must have been an 
estate which had been forfeited by the Gov- 
ernment and which was given back to land, 
owners at the settlement. In our 0PiDJ0“ 
therefore the condition contained in 
general grant was that transfer could only 
be made by the grantee in favour of 
person similarly situated as himself or m 
favour of his own heir apparent or the he 
apparent of such other person. 




1938 

The learned counsel for the appellants 
has urged that ^ve should pr^ume that if 
any grant was made as regards the house 
in suit, it was made in favour of Eaja Taja- 
mul Husain. Who Raja Tajamul Husain 
was can best be seen from the plaintiff’s 
Ex. 7, a decision of the Judicial Oommis. 
sioner of Oudh. It is sufiBcient for us to say 
that though the taluqdar was Badshah 
Husain, as regards the management of his 
estate he remained in the background and 
Raja Tajamul Husain, his uncle, was in the 
lime light. The learned counsel has sug. 
gested that therefore the Government must 
have made a mistake and have given this 
house by a grant to Raja Tajamul Husain 
instead of to Badshah Husain. By the 
general grant it was Badshah Husain and 
not Raja Tajamul Husain who could have 
got this house, and as we have said no 
individual grant about this house is forth, 
coming. The authorities cannot but have 
known that it was Badshah Husain who 
got the sanad which affected the landed 
estate as opposed to the house and we think 
therefore that any mistake as to who should 
get the individual sanad to the house was 
so unlikely that we can say it is impossible 
that it should have occurred. The mere 
fact that Tajamul Husain was created a 
Raja shows nothing, for he may have got 
the title because of any personal service 
which he may have rendered. Defendants' 
Ex. G.ll is a map of the Kaiser Bagh 
without any date and in the part of the 
Kaiser Bagh which forms this house appear 
the words " Tajamul Husain Khan of Bhat- 
wamau and the same words appear on 
the map Ex, C.IO about the same house. 
We see no reason for presuming from this 
evidence that any grant was made to Raja 
Tajamul Husain. The person who prepared 
this map in all probability went to the 
house, saw Tajamul Husain there and put 
his name as if he was the real owner and 
not the manager of the Bhatwamau estate. 

The learned counsel for the appellants 
has urged that this prohibition of transfer 
must not be taken as including prohibition 
of a bequest. The general and the indivi. 
dual sanads are not statutes and were 
drawn up as long ago as 1861 and 1866 
when Oudh was governed more by rules 
than by codified law, and the meaning 
attached to them we have already shown 
from the letter by the Commissioner of 
Lucknow, namely that all alienation to a 
non.talnqdar, be it by gift or otherwise, was 
jforbidden without the sanction of the 
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Government. We think we should take 
the word transfer” in a more general sense 
than that given to it either by the Oudh 
Estates Act of 1869 or the Transfer of Pro.l 
perty Act. After the death of Badshah Hu- 
sain Khan, his brother, Sardar Husain Khan 
had to bring a suit about all the taluqdari 
estate of Bhatwamau and also this house 
and the decision of the Judicial Commis¬ 
sioner of Oudh is Ex. 7. The defendant in 

that suit was Kazim Husain Khan and, after 

his death, Imam AliKhan who were respec¬ 
tively grandfather and father of defendant 
2. The suit of the plaintiff was successful 
and he got this house as appertaining to 
the taluqa. The written answer to that 
suit is not on the record so we do not know 
what was alleged by the then defendant, 
but there is nothing to indicate that a 
defence was than set up that Raja Tajamul 
Husain Khan had obtained the house from 
a grant by the Government. 

On 24th March 1920, Sardar Husain 
who had by now obtained this house as an 
appurtenance to the taluqa executed a will 
Ex. 1 by which he left his entire property, 
taluqdari and non.taluqdari, to the plain, 
tiff, Ali Imam Khan because Shahenshah 
Husain, father of Ali Imam Khan, and son 
of the testator, had been convicted of for¬ 
gery. On 25th April 1923, Sardar Husain 
executed a codicil Ex. C-12 and the part of 
it which referred to the house is as follows ; 

Para. 3. That Kazim Ali Khan is at present 
residing at Kaiser Bagh in the house of me the 
declarant, therefore I give half portion of this 
bouse at Kaiser Bagh to Kazim All Khan afore¬ 
mentioned and the remaining half to my last 
wedded wife Mt. Nazir Jan, mother of Raza Hus¬ 
sain Khan, which after her (Mt. Nazir Jan’s) 
death shall devolve upon Raza Hussain Khan 
without the co*parcenorsbip of anyone else. Bach 
of the two portions shall devolve on the lines of 
Kazim Ali Khan and Raza Husain Khan genera¬ 
tion after generation and my other heirs shall 
have DO right of any kind, at any time, to the 
said house. 

Para. 8. That if, on account of any legal 
defect or on account of any other reason, the 
paras in favour of Kazim Ali Khan and Mustafa 
All Khan and Rabmat Husain Khan and Mt. 
Nazir Jan, wife of the declarant, be held to be 
unenforceable by a competent Court then in that 
case my younger son, Raza Husain Khan, shall 
become the owner of all the properties, namely 
Mauzas Sandupur, Bhadewan, Katnri Khurd and 
the bouse at Kaiser Bagh and that on account of 
any legal defect, Kazim Ali Khan and Baza Hu¬ 
sain Khan may not get the house at Kaiser Bagh; 
then after me the Taluqdar of Bhatwamau shall 
get the said property. 

On 11th May 1923, Sardar Husain died 
and Kazim Ali Khan and Mt. Nazir Jan 
defendant 1, together with Baza Husain, 
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defendant 3, took possession of the house. 
As we have stated, on 12th February 1930, 
Kazim Ali Khan sold his half to defen¬ 
dant 4 who on 15th February 1933, sold 
that same half to defendant 5. We must now 
refer to that decision of their Lordships of 
the Privy Council in 46 I A 134^ at p. 146 
about the Mahewa house which is as fol- 
lows : 

The house in the Kaisei Bagh at Lucknow. The 
right to the possession o( this house does not de¬ 
pend upon the sanad of 1861, which was granted 
to Girwar Singh upon surrender by him to the 
Government of the sanad of 1859 which bad been 
granted to Gajraj Singh. The bouse in the Kaiser 
Bagh was not included in the sanad of 1861. It is 
common ground that a house in the Kaiser Bagh 
was allotted by the Government to Girwar Singh 
in 1864 or 1865 for his use as the Taluqdar of 
Taluqa Mahewa. That house was demolished 
when the Canning College was built, and in place 
of it another house, the house cow in dispute, was 
allotted by the Government to Balbhaddar Singh 
for hie use as the Taluqdar of the Taluqa Mahewa. 
No sanad relating to the house has been pro¬ 
duced, nor has it been proved that any sanad 
relating to the house was granted. But it may be 
inferred from the fact that t,he house was allotted 
to Balbhaddar Singh for bis use as Taluqdar of 
Mahewa that such right to possession of it as had 
passed not to bis widow but to his successor in 
the taluqdari of ^lahewa. 

In following this decision of their Lord, 
ships of the Privy Council we must 
guard against the danger of following it 
so blindly that in reality instead of fol. 
lowing it we misapply it. We note that 
their Lordships decided that such right to 
possession of it as Girwar Singh had in 
1864 or 1865 passed to his successor in the 
taluqdari of Mahewa because the house had 
been granted to Girwar Singh for his use as 
Taluqdar of Taluqa Mahewa. This appears 
to us to mean no more than that the house 
followed the taluqdari landed estate. As no 
sanad was produced in that case, the effect 
of any conditions contained in the sanad 
could not be considered. We think there¬ 
fore that that decision will only guide us as 
regards the house in suit here in so far as 
there is nothing in the sanad against it. 
We have already shown that the object of 
Government was to provide town.houses 
for the various Taluqdars of Oudh and 
though, by individual sanad, houses were 
given to particular individuals as taluqdars, 
it was more or less immaterial to Govern, 
ment which particular family held the 
house, the real object being that taluqdars 
should bold them and not other members 
to taluqdar families, in other words, these 
houses were to go with a taluqa as an 
lappurtenance thereto. It does not follow, in 
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our opinion, that such Kaiser Bagh houses 
became an integral part of the taluqdari 
estate to which the Oudh Estates Act ap. 
plies. That estate is defined in S. 2, Oudh 
Estates Act, and is composed of the 
taluqa or immovable property acquired or 
held by a taluqdar or grantee in the man. 
ner mentioned in Ss. 3, 4, or 5, and the 
other immovable property in respect of 
which a taluqdar or grantee or his heir or 
legatee or a transferee referred to in S. 14 
has a separate, permanent, heritable and 
transferable right, and in respect of which 
he has made a declaration in accordance 
with the provisions of S. 32.A of this Act. 
This house was not acquired in the man. 
ner mentioned in Ss. 3, 4 or 5 nor has any 
declaration been made in accordance with 
the provisions of S. 32.A, Oudh Estates 
Act. Further, the Act contains provisions 
as to the power of transfer of an “estate” 
within the meaning of the Act which would 
be in conflict with the limitations contain, 
ed in the general sanad issued about these 
Kaiser Bagh bouses, and the whole purpose 
of the grant would be defeated if transfers 
could be made of these houses as can be 
made of the taluqdari estate. 

The learned counsel for the respondents 
has urged that to apply the provisions of 
the Oudh Estates Act to this house would 
be the logical result once this house was 
found to be an appurtenance to the taluqa 
but, in our opinion, it would not. We 
think that under the general sanad this 
house followed the taluqa and any transfer 
or bequest of this house which would have 
the result of putting the taluqa and^ the 
house into different bands, would be* viola- 
tion of the limitations on the power of 
transfer which formed an essential part of 
the grant. 

Coming then to the will of Sardar Husain 
in favour of the plaintiff of the whole 
taluqdari and non-taluqdari property of 
the testator, it may be urged that the 
bequest of the house was in a way contrary 
to the limitations of the grant in that it 
was to a person who at the time was no 
a taluqdar nor even the heir-apparent o 
a taluqdar seeing that Shahenshah 
was still alive. On the other hand ® 
bequest of the taluqdari estate made _ 
Imam Khan taluqdar after Sardar Hiisain, 
using of course the word taluqdar in 

sense used, in our opinion, in 

and not in the strictly legal sense d^nea 

by the Oudh Estates Act. Ali 

having obtained the taluqdari property, ne 
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was entitled to this bouse because the 
practical effect of the will was to carry out 
the terms of the grant but even if it be 
held that the bequest of the house by the 
will was against tbe conditions of the grant, 
he obtained the house by virtue of the 
terms of the grant as soon as he obtained 
the taluqdari estate. Having reached this 
point, the case of tbe plaintiff proceeds on 
an alternative (a) the codicil about the 
house in favour of defendants 1 to 3 was 
invalid as being contrary to the terms of 
the grant, and also because the codicil was 
not valid under the provisions of the Oudh 
Estates Act and therefore the plaintiff is 
entitled to a decree whether he is entitled 
to the house by virtue of the will or because 
the will gave him the taluqdari estate. In 
the alternative (b) tbe codicil as regards 
the house in favour of defendants 1 to 3 
being invalid as contravening the terms of 
the grant under para. 8 the plaintiff is 
entitled to the house. 

Tbe learned Civil Judge has held that 
the codicil in favour of defendants 1 to 3 
was invalid because it contravened the pro. 
visions of the Oudh Estates Act: (a) because 
the escecutant died within three months of 
its execution; (b) because it is not in favour 
of a privileged class within the meaning of 
S. 13-A, Oudh Estates Act, and also (c) 
because the house is not transferred in 
favour of a taluqdar or the heir to a taluqa; 
(d) because the Kaiser Bagh property is the 
subject-matter of a grant by Government 
and goes with the taluqa and tbe conditions 
of the sanad are broken. 

We do not think it necessary to decide 
what meaning should be attached to tbe 
expression “a younger son” in 8. 13.A, 
Oudh Estates Act as we have held that the 
terms of the grant govern the powers of a 
testator as regards this bouse and not tbe 
provisions of the Oudh Estates Act. We 
agree with the learned Civil Judge as 
regards bis findings (c) and (d), namely 
that the bequest in favour of defendants 1 
to 3 was invalid under the grant. None of 
defendants 1 to 3 are persons to whom the 
terms taluqdar or the heir to a taluqa as 
contained in the general sanad can be said 
to apply. We must here consider the coo. 
tentioo of the appellants that the plaintiff 
has no locus standi because only the Gov¬ 
ernment can take advantage of any remedy 
that is open for breach of the conditions of 
the grant or at most if .anyone besides the 
Gk>yernmeot has a right, 8 hahensbah 
Husain, father of the plaintiff, is that per. 
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son. The learned counsel for the appellants 
has called our attention to 2 O C 252 
14 O G 144^ and 1935 OWN 1134.-* 

In the first case certain members of the 
zamindari body had a heritable but not a 
transferable right in a village and were to 
pay to the taluqdar Government revenue 
and a portion of the proceeds by virtue of 
a decree passed on a compromise. The 
plaintiff’s father wbo was one of the decree- 
holders sold a certain share of his bolding 
to the defendant and the plaintiff brought 
a suit for possession of the share alleging 
that his father was not authorized to 
transfer the share as it was not transfer, 
able. It was held that it was not open 
to the plaintiff to question the transfer 
because the restriction on the right of 
transfer was intended for the benefit of the 
taluqdar and his heirs and not of tbe 
decree.holders and their heirs. The second 
case was one where the plaintiff held cer- 
tain lands under a decree of the Settlement 
Court granting ‘kabzadari’ without the 
right of transfer, but he mortgaged them 
with possession to the defendant and he 
subsequently brought a suit to recover pos- 
session on the ground that tbe mortgage 
being of an occupancy holding was invalid. 
It was held that the condition forbidding 
transfer was only for the benefit of the 
superior proprietor and also that tbe plain, 
tiff was not entitled to the assistance of the 
Court in undoing his own act. 

The last case was one where the interest 
of a grantee under a heritable non.trans¬ 
ferable grant for maintenance was attached 
and sold in execution of a money decree 
against him. It was held that the restric. 
tion against alienation was intended for the 
benefit of the grantor and a transfer by tbe 
grantee was not therefore absolutely void 
but was only voidable at the option of the 
grantor. The difference between such cases 
and the present one is only the grantor 
was the Crown and not a private indivi¬ 
dual, but learned counsel for tbe respon. 
dents argues that the existence of 8. 3, 
Crown Grants Act, makes all the differ. 

ence. That section reads as follows : 

All provisions, restrictions, conditions and limi¬ 
tations over contained In any such grant or 
transfer as aforesaid shall be valid as take effect 

3. Rampher Singh v. Ram Khelawan Singh, 
<1899) 3 O C 252. 

3. Hirday Behari v. Parag Tiwari, (1911) 14 O C 

144=111 C 637. 

4. Mt. Bagwatl v. Ragbubar Dayal, (1936) 33 

AIR Oudh 76=168 I 0 710=1935 OWN 
1181. 
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according to their tenor, any rule of law, statute 
or enactment of the Legislature to the contrary 
notwithstanding. 

In our opinion, this means that the 
Crown is entitled to put such conditions in 
a grant which a private individual could 
not, but the only advantage to the grantee 
is that the grant to him is not invalid if 
given by the Crown when it might be in. 
valid if given by an individual. We do not 
think this section confers on a grantee the 
right to sue if he had no such right had 
the grant in bis favour been made by an 
individual. Had this grant been made by 
an individual, we consider that neither the 
plaintiff nor even his father could sue in 
view of the decisions of this Court to 
which we have referred. We consider how¬ 
ever that if any private individual could 
sue, it would be the plaintiff and not his 
father because by virtue of the grant this 
house follows the taluqdari estate of which 
the plaintiff and not his father has become 
the owner. Were it not therefore for para. 8 
of the codicil we think that the remedy 
open to the plaintiff would be to call the 
attention of the Government to the contra, 
vention of the terms of the grant and to 
move the Government to forfeit the house 
and then to apply for its restitution to him. 
As regards the case of the plaintiff as based 
on para. 8 of the codicil, it is really a claim 
for a declaration that on a correct construc¬ 
tion of para. 8 of the codicil the bequest 
takes effect in his favour and not in favour 
of defendants 1 to 3 and for consequential 
relief in the form of possession against all 
the defendants. The meaning of para. 8, is, 
in our opinion, quite clear, namely after 
ejecting those persons who because of legal 
defect or on account of any other reason 
are held not to be entitled to the house by 
a competent Court, the legatee shall be the 
first person who is not so rejected. Kazim 
Ali Khan, Mt. Nazir Jan and Baza Husain 
Khan, too, are not entitled to this house 
because they are not taluqdars or heirs to 
a taluqa in the moaning to be attached to 
those words in the general aanad. There is 
then left the taluqdar of Bhatwamau who 
is not under the same disability. 

The learned counsel for the appellants 
has not put forward any argument as re¬ 
gards this para. 8 of the codicil beyond 
saying that the plaintiff is not the taluqdar 
of Bhatwamau. We agree that if taluqdar 
is to be taken to mean taluqdar in the 
sense in which the word is used in the 
Ondh Estates Act, he is not the taluqdar 


for the one and only taluqdar of Bhatwa¬ 
mau was Badshah Husain Khan whose 
name appears in Lists Nos. 1 and 2. After 
his death there was not and could not be a 
second taluqdar of Bhatwamau. We have 
however already stated that this definition 
of taluqdar dates from 1869 when the Oudh 
Estates Act was passed and in construing 
the sanad, we must construe it in the 
sense in which taluqdar could and must 
have been used before 1869. We think it 
was used as it is commonly used now in the 
sense of the proprietor of the Bhatwamau 
estate. That estate is still in existence and 
the owner of it is the plaintiff by virtue of 
the will executed in bis favour by Sardar 
Husain. Consequently the person who is 
entitled to the house by virtue of para. 8 
of the codicil is the plaintiff and he is enti. 
tied against the defendants to possession of 
this house. As that part of para. 8 of the 
codicil which takes effect is the bequest of 
this house to the taluqdar of Bhatwamau, 
namely the plaintiff, the question of for- 
feiture by Government does not really 
come into the case at all. For these rea. 
sons therefore we uphold the decision of 
the learned Civil Judge and we dismiss the 
appeal with costs. 

D.S./r.E. Appeal dismissed. 
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Thomas 0. J. 

Mt, Shakura and others — Applicants. 

V. 

Mt. Nasira — Opposite Party. 

Criminal Eevn. No. 63 of 1938, Decided 
on 5th May 1938, from order of Sessions 
Judge, Fyzabad, D/- 21st April 1938. 

Criminal P. C. (1898), S. 539-B— Failurt to 
make memorandum of local inspection does 
not vitiate triaU 

Non-compliance with the direction In B. 6S9-B 
to make a memorandum of local inspection does 
not vitiate the trial; such an omission is an ir^ 
gularitv, unless it was proved that the 
was prejudioed. [P 183 0 U 

H. H. Zaidi — for Applicants. 

Order. — This is an application in revi¬ 
sion against the order of the learned Ses¬ 
sions Judge of Fyzabad dated 21st 
1938, upholding the order of the 
Magistrate of Sultanpur dated 9^ Ap 
1938, convicting the applicants. The oa 
has been very carefully tried by the learn 
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Magistrate. He convicted the three appli. 
cants and fined one Es. 20 and the other 
two Rs. 10 each. He made a local inspec¬ 
tion, but unfortunately did not record a 
memorandum of his inspection as required 
under S. 539-B, Criminal P. C., and this is 
the main ground of objection argued before 
me in this application. The learned counsel 
for the applicant relies on the case in 110 
I C 463,^ which to some extent supports 
the contention of the learned counsel. In 
my opinion, this case is no authority for 
the proposition that a conviction must be 
set aside in a case like the present one 
where the local inspection was not made 
the basis for conviction. The learned coun¬ 
sel has conceded before me that the con- 
viction of the applicants is not based on 
the local inspection. In my opinion non. 
compliance with the direction in S. 539.B 
to make a memorandum of local inspection 
does not vitiate the trial, such an omission 
is an irregularity, unless it was proved that 
the accused was prejudiced. I am clearly 
of opinion that the accused w’as not pre- 
judiced in this case. It was further argued 
that no damage has been proved. In the 
present case the learned Magistrate has 
accepted the complainant’s story that she 
found the buffalo grazing in her field, and 
I should have thought that this necessarily 
involved damage. The applicants had no 
right of private defence of property. In my 
opinion there is no substance in this appli. 
cation and I summarily reject it. 


d.s./r.e. 


■Application rejected. 


1. Jawala Singh v. Emperor, (1928) 15 A I 
Lab 479=110 I 0 463=10 Lah 138=29 
li J 719. 
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Thomas 0. J. and Yorke J. 

Mehdi Husain — Accused 
Applicant. 

V. 

Emperor, 

Criminal Revn. No. 73 of 1937, Decided 
on 3rd May 1938, from order of Sessions 
Judge, Gonda, D/. 80th March 1937. 

(a) Cattle Treepase Act (1871), Ss. 20 and 
22—Complaint under S. 22 hied within ten 
days from date of seizure to Pancbayat Court 
—Pancbayat Court being incompetent to enter* 
tsdn it, sending it to Subdivistonal Magistrate 
more than 10 days after date of seizure—Com- 

£ lalnt cannot be said to be hied in proper 
'curt within 10 days. 


A Pancbayat Court has no jurisdiction to enter- 
tain complaint under S. 22. Wheresuoh complaint 
IS filed to such Court within 10 days from date of 
seizure and such Court being incompetent to enfcpr 
tain It sends it to Subdivisional Magistrate more 
than 10 days after the date of seizure the com 
plaint cannot be said to be filed in proper Court 
within 10 days from the date of seizure as laid 
down by S. 20. The defect is not cured by S 537 
Criminal P. G. : AIR 1927 ^lad 396, Disting. ’ 

(b) Criminal P. C. (1898), Ss. 529^rnd[^53^ — 
Uo not apply to village pancbayat. 

The provisions of Ss. 529 and 530 do nob apply 
to the village pancbayat. [p ^94 q 

S. N. Roy for Applicant. 

Asst. Govt. Advocate — for the Crown. 
Kanhaiya Lai Nigam — 


for Complainant .. 

Order.—This is an application for revi. 
Bion against the order of the learned Ses 
sioDS Judge of Gonda. dated 30th March 
1937, affirming the order of the District 
Magistrate dated 18th December 1936 
which order affirmed the order of a Special 
Magistrate of Second Class dated 19th 
June 1936, ordering the accused to pay 
compensation of Rs. 25 to Paragi. The 
facts are shortly these: On 7th March 1936 
Paragi filed a complaint before the Birpur 
Kotra Pancbayat under Ss. 323 and 604 
I. P. C., and S. 22, Cattle Trespass Act, 
alleging that the accused unlawfully seized 
his sheep and sent them to the pound. On 
13th March 1936 an objection was raised 
before the panchas that they bad no juris, 
diction to entertain the complaint. On 
3lsb May 1936, the Court evidently enter¬ 
tained the objection and sent the file to the 
Sub.Divisional Ollicer. On 3rd July 1936 
the Sub.Divisional Officer transferred the 
case to an Honorary Magistrate, who 
awarded Rs. 25 as compensation to the 
complainant under S. 22. Cattle Trespass 
Act. The main point argued by the learned 
counsel for the applicant in this revision is- 
thab the complaint was nob filed in the 
proper Court within the period laid down 
m S. 20, Cattle Trespass Act. S. 20, Cattle 
Trespass Act runs as follows ; 

Any person whose cattle have been seized .... 
may, at any time within ten days from the date 
of the seizure, make a complaint to the Magistrate 
of the District or any Magistrate authorized to 
receive and try charges without reference by the 
Magistrate of the District. 

The contention of the learned counsel 
for the applicant is that the complaint 
should have been filed within ten days in.- 
the Court of the Magistrate of the District 
or any Magistrate authorized to receive 
and try charges without reference by the- 
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Magistrate of the District. It is conceded 
by the learned Assistant Government Advo¬ 
cate that the Panchayat Court was not 
competent to take cognizance of the com¬ 
plaint under S. 22, Cattle Trespass Act, but 
his contention is that there were allega¬ 
tions in the complaint which brought the 
case under Ss. 323 and 504, I. P C., which 
the Panchayat Court was competent to try, 
and therefore the complaint was rightly 
61ed in the Panchayat Court. We are 
unable to agree with this contention. 
Taking the complaint as a whole it appears 
that Ss. 323 and 504 were casually men. 
tinned in the complaint. The substantive 
complaint was under S. 22, Cattle Trespass 
Act, and there can be no doubt that under 
S. 17, U. P. Village Panchayat Act, (6 of 
1920) that Court had no jurisdiction to 
entertain the complaint, and it was not 
cognizable by that Court. The learned Ses- 
sions Judge was of opinion that ; 

The complainb was made within time and when 
it was sent over to the Sub*Divisional Magistrate 
it was within the jurisdiction of a competent 
Magistrate. If there was any defect it was curable 
under S. 537, Criminal P. C. 

We regret we are unable to agree with 
this view. In our opinion S. 537 Criminal 
P. C. does not cure the defect. The learned 
Assistant Government Advocate relied on 
the case in 50 Mad 841.^ In our opinion 
the case is clearly distinguishable. It was 
held in this case that : 

S. 20, Cattle Trespass Act empowers any 'Magis¬ 
trate' authorised under the Criminal Procedure 
Code by the District Magistrate to take cognizance 
of offences . . . 

There are certain observations in this 
case which really help the applicant. It is 
stated in the judgment that : 

So far as 8Ub*s. (2) (of S. 29) is concerned, it is 
argued that, as the offence is not punishable with 
imprisoDmenb or fine as such, it has no place in 
the eighth column of the second schedule and 
therefore that schedule does not apply. I am 
inclined to agree with the second contention. 

We are of opinion that the provisions of 
Ss. 529 and 530, Criminal P. C., do not 
apply to the village Panchayat. S. 21, 

Cattle Trespass Act is to the effect that : 

The complaint shall be made by the complainant 
in person, (and not through the Panchayat Court), 
or by an agent personally acquainted with the cir¬ 
cumstances. If it be verbal, the substance of it 
shall be taken down in writing by the Magistrate. 

We therefore hold that the complaint 
was not made within ten days from the 
date of the seizure to the Magistrate of the 

1. Deenadayalu Naidu v. BatnaPadayachi, (1927) 
14 A I R Mad 896=100 10 381 = 28 Or L J 
301 = 60 Mad 841 = 52 M D J 261. 


A. I. R. 

District or any Magistrate authorised to 
receive and try charges without reference 
by the Magistrate of the District. We ac¬ 
cordingly allow the application and set 
aside the orders of the lower Courts. The 
amount of compensation, if paid, will be 
refunded. 

D.S./r.k. Application allowed. 


A. 1. R. 1938 Oadh 184 

Thomas C. J. and Ziaul Hasan J. 

Dwarka Prasad — Decree.holder 

— Applicant. 

V. 

Mohd. Taqi Husain — Judgment.debtor 

— Opposite Party. 

Civil Revn. Appln. No. 32 of 1936, 
Decided on 11th April 1938, from order 
of Judge, Small Cause Court, Lucknow, 
D/- Ist February 1936. 

(a) U. P.' AgriculturUtt’ Relief Act (27 of 
1934), S. 2 (2) — Mutwaili can be agriculturist 
—Waqf made before or after borrowing is 
immaterial. 

Trustees can be regarded as agriculturists within 
the meaning of the definition of the term as given 
in S. 2 (2) of the Act and there is no difference in 
principle between a trustee and a mutwaili. A 
mutwaili therefore can be an agriculturist within 
the meaning of tbe Agriculturists’ Relief Act. The 
fact whether tbe waqf was made before or after 
borrowing money does not affect the definition of 
‘agriculturist’ contained in tbe Act ‘.AIR 1937 
Oudh 369 and AIR 1937 All 344, Bel. on. 

[P 185 0 1,2] 

(b) U. P. Agriculturists* Relief Act (27 of 
1934), Ss. 5, 30—Act does not authorize Court 
to reduce costs allowed under original decree. 

The Agrioulturists’ Relief Act does notanthorize 
a Court to make any reduction in tbe amount of 
costs allowed under the original decree : A I R 
1937 Oudh 266, Foil. [P 186 0 2) 

(c) U. P. Agriculturists* Relief Act (27 of 
1934), Ss. 30, 4 and Sch. 3 — Future interest 
on decree passed before Act. 

Future interest on decrees passed before the 
passing of the Act is governed by S. 80 and Sob. S 
of the Act and not by Sec. 4 of the Act : A I R 
1937 Oudh 312 (F B), Rel. on. [P 136 0 1] 

Gaya Prasad Srivasfcava — 

/or Applicant- 

B. N, Sharga — for Opposite Party. 

Order. — This is an application for 
revision of an order of the learned Judge. 
Small Cause Court, Lucknow, amending a 
decree of his Court under Ss. 5 and 30, 
U. P. Agriculturists’ Belief Act. The decree 
in favour of the plaintiff-applicant was 
passed on 3rd October 1933, for recovery 
of Bs. 750 with costs and future inter^ at 
6 per cent, per annum on a suit on a bona 
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of Ks. 400, On the opposite party’s appli. 
•cation under the Agriculturists’ Eelief Act, 
the learned Judge amended the decree on 
1st February 1936 in this manner that 
the contractual rate of interest which had 
•been reduced from per cent, per annum 
by the trial Judge to 24 per cent, per 
annum was further reduced to 10 per cent, 
per annum, the debt having been borrowed 
on 2nd February 1930. He also made the 
costs recoverable by the plaintiff.applicant 
proportionate to the amount decreed. Future 
interest was ordered to run at 3 per cent, 
per annum from the date of the order and 
the decretal amount was made payable in 
12 equal instalments falling due on 3rd 
October 1937, and on the same date in the 
succeeding 11 years. It may be mentioned 
that the opposite party after borrowing 
money from the plaintiff-applicant exe- 
cuted a deed of wakf alalaulad and be is 
now recorded in the revenue papers as 
being in possession as mutwalli. The plain¬ 
tiff decree-holder objects to the order of 
the lower Court on several grounds. The 
first is that as the opposite party pays 
land revenue not in his personal capacity 
but as mutwalli of a wakf, he is not an 
agriculturist within the meaning of the 
Agriculturists’ Eelief Act. We do not agree 
with this contention. In 1937 OWN 
740,' which was decided by a Full Bench, 
'the question before the Full Bench was 
whether trustees can be regarded as agricul¬ 
turists within the meaning of the definition 
of the term as given in S. 2 (2) of the Act, 
and the Judges unanimously answered this 
question in the affirmative. It was conceded 
i before us that there was no difference in 
' principle between a trustee and a mut. 
walli. A mutwalli therefore can be an 
agriculturist within the meaning of the 
Agriculturists' Eelief Act. The point was 
decided in the same manner by the Allaha- 
bad High Court in 1937 A L J 178^ in 
which it was held that if the mutwalli of 
a wakf has beneficial interest under the 
wakf then his payment of land revenue 
brings him under the definition of agricul¬ 
turist. In the present case it has been found 
that the opposite party is one of the bene, 
ficiaries under the wakf. 

The learned counsel f or the applicant 

1 . Bhftwanl Shankar v. Mt. Kharshed Jahan 

(1937) 24 A I R Oudh 869 = 170 I 0 742 == 

1937 O W N 740 (P B). 

2. Mohammad Moaa Khan y. Thakur Oonijl 

Maharaj, (1937) 24 A 1 B All 344 = 168 I C 

986= I li R (1987) All 609=1937 A L J 178. 

1988 0/24 & 26 


contended that as the opposite party made 
a wakf of his property after borrowing 
money from the applicant, he should not 
get the benefit of the Agriculturists’ Eelief 
Act. We fail to see any force in this argu¬ 
ment. In the Allahabad case also, the facts 
were similar in that the mortgage was 
made in 1920 and it was after making the 
mortgage that the judgment-debtor exe¬ 
cuted a wakf alalaulad of his property. 
Moreover the fact whether the wakf was 
made before or after borrowing money does! 
not affect the definition of “agriculturist'’i 
contained in the Agriculturists’ Relief Act.! 
We therefore overrule the plea raised on 
this point on behalf of the applicant and 
hold that the learned Judge of the Court 
below was right in applying the provisions 
of the Agriculturists' Eelief Act to the oppo- 
site party. The next objection of the learned 
counsel for the applicant is as to the rate 
of interest fixed by the Court below. He is 
in our opinion right in contending that 
the rate should be governed by S. 30 and 
Sch. 3 of the Act, but he is not right in 
saying that that rate should be 14 per cent, 
per annum simple. The value of X was 
reduced by Government from 4^ to 31 with 
effect from 8th May 1935 and still further 
to3* per cent, from 15th January 1936. 
As the decree was amended by the Court 
below on Ist February 1936, the value of 
X at that time was 3i per cent. As the 
debt was under Es. 500 and was unsecured, 
the rate of interest according to Sch. 3 
comes to X plus 9^, that is 12f. We there, 
fore hold that interest will run from the 
date of the debt to that of suit not at 10 
per cent, per annum but at 12^ per cent, 
per annum. 

The next objection of the applicant is to 
the costs of the suit being made proper- 
tionate. This objection must also be accept¬ 
ed. It has been held in several cases, e. g. 
1937 OWN 130,^ that the Agriculturist’s 
Eelief Act does not authorize a Court to 
make any reduction in the amount of costs 
allowed under the original decree. We there, 
fore set aside the order of the Court below 
making the costs of suit proportionate to 
the amount decreed. 

The learned counsel for the applicant 
also objects to future interest on the decree 
being reduced from 6 per cent, to 3 per 
cent, per annum. In view of the Full Bench 

3. Ganri Shankar y. Ganga Bakbeb Singh, (1987) 

24 A I R Oudh 266=166 I 0 288=1937 
OWN 130=13 Luck 86. 
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decision of this Court in 1937 OWN 550* 
future interest on decrees passed before the 
passing of the Act is governed by S. 30 and 
Sch. 3, Agriculturists’ Relief Act, and not 
by S. 4 of the Act. In the present case the 
rate of future interest will remain as it was 
6 xed in the original decree, namely 6 per 
cent, per annum. The last point urged 
was that the Court below should not have 
made the decretal amount payable in so 
large a number of instalments as twelve 
and that the date of the first instalment 
was unduly postponed by the Court below. 
With the first of these contentions we do 
not agree. It is not contended before us 
that Ch. 3 of the Act applies to the oppo- 
site party. Therefore under Proviso (l) to 
S. 3 (l), Agriculturists' Relief Act, instal. 
ments in the present case could have been 
fixed so as to extend up to fifteen years 
from the date of the decree and the learned 
Judge of the Court below was not wrong in 
making them extend over twelve years. We 
however think that the order fixing 3rd 
October 1937 as the date on which the 
first instalment was to be made was not 
just and proper. We make the first instal. 
ment due on 7th October 1938. The appli¬ 
cation is therefore partly allowed and the 
order of the Court below amending the 
decree modified in the light of the findings 
recorded above. In view of the success and 
failure of the parties we order them to bear 
their own costs. 

k.s./b.K. Application p artly allowed, 

i. Jhamman Lai v, Surat Bingh, (1937) 24 A I R 
Oudh 812=168 I C 318=1937 O W N 660 
(F B). 
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ZiAUL Hasan and Torke JJ. 

Ram Dass ~~~ Defendant Appellant. 

V. 

Chhedi Dal and others 

Plaintiffs — Respondents. 

Appeal No. 12 of 1937, Decided on 27th 
July 1938, against order of Nanavutty J., 
D/- 6th February 1937. 

(a) Civil P. C. (1908), S. 100—Que»tion of 
fact—Higb Court has no jurisdiction to reverse 
lower Appellate Court’s finding on question of 
ownership of property. 

The question whether a house belongs to a cei^ 
tain person is a pure question of fact and as such 
it is not within the jurisdiction of the Judge hear¬ 
ing the second appeal to reverse the first Appellate 
Court's finding on that point, even if the finding 
is incorrect :A1B 1930 P C 91 ard A I B 1934 
P 0 113, Bel. on. CP 187 C 2] 


A. I. R. 

(b) Oudh Courts Act (4 of 1925), S. 12 (2)— 
S. 4 of Limitation Act applies to application 
under S. 12 (2). 

The provisions of 8. 4, Limitation Act, are 
quite general and apply to an application under 
Sec. 12 (2), Oudh Courts Act : A I It 1928 Oudh 
108, Listing. [P 188 C 2> 

H. Husain — for Appellant. 

Judgment.—This is an appeal under 
S. 12 (2), Oudh Courts Act, against a deci. 
sion of a Judge of this Court sitting singly. 
The suit of the plaintiff, who is respondent 
1 before us, was for possession of a certain 
bouse on the allegation that he had pur¬ 
chased the house from Mt. Gangadei and 
Jagannath to whom the house bad been 
gifted by the previous owner Lahau. The 
following pedigree will make the facts ol 
the case clear : 

PUDAI 

I _ 


Lahau Bhau Jagdeo Bhawani 

I _ I 

I I Ram Dass 

Oangadei Makhdumdei (defendant 1) 

(defendant 2) I 

Jagannath, minor 
(defendant 3) 

The plaintiff claims to have purchased 
the house from Mt. Gangadei and Jagan¬ 
nath, who were defendants 2 and 3 respec¬ 
tively to the suit, on 11th September 1933, 
and Lahau was said to have made the gift 
of the house on 24th July 1926. The 
defence of defendant 1, who is the appel. 
lant before us, was that the house did nob 
belong to Lahau bub belongs to his father 
Pudai, that it was sold by auction by Court 
and was purchased by one Madan Chand 
who in his turn sold it to Beni, maternal 
uncle of the defendant. 

The main questions for determination in 
the suit were whether the house originally 
belonged to Lahau or to Pudai and whe¬ 
ther the plaintiff was owner of the house 
by virtue of his purchase. The trial Court 
held that the house belonged originally te 
Lahau and that the plaintiff was entitled 
to a decree on account of his purchase of 
the house from defend ants 2 and 3 in whose 
favour the house had been gifted by 
In appeal by defendant 1, the learned Uvii 
Judge of Sultanpur reversed the tri^ 
Court’s findings on all these pomte ana 
held that the house belonged to 
that the plaintiff failed to prove the 
deed in his favour and that the 6^d o gi 
said to have been executed by Lahau in 
favour of defendants 2 and 3 had no 
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also been proved. In consequence of these 
hndings the appeal was allowed by the 
learned Civil Judge and the plaintiff’s suit 
dismissed. 

The plaintiff filed a second appeal in 
this Court and a learned Judge of this 
Court by his judgment dated 5th February 
1937, restored the findings of the trial 
Court and decreed the suit. Hence this 
appeal by defendant 1. It is argued before 
us that all the three findings of the first 
Appellate Court, namely that the deed of 
gift in favour of the plaintiff s vendors was 
not proved, that the sale set up by the 
plaintiff was also not proved and that the 
house belonged to Pudai and not to Lahau 
were findings of fact and that the learned 
Judge of the second Appellate Court had 
DO jurisdiction to reverse those findings. 

The finding of the first Appellate Court 
that the deed of gift, Ex. 2, was not proved 
was based on the grounds that, in the first 
place, neither was the original deed of gift 
produced nor its loss sufficiently made out 
so that no secondary evidence of the deed 
was admissible and, in the second place, 
that the deed was not properly attested 
as required by S. 123, T. P. Act. The 
plaintiff summoned the deed from Mt. 
Makhdumdei, guardian of Jagannatb minor, 
one of the vendors, but she stated in Court 
that to her knowledge no deed of gift had 
been executed by Lahau. In these circum. 
stances, the trial Court was of opinion that 
the plaintiff was entitled to produce a cer. 
tified copy of the deed. In appeal the 
learned Civil Judge was however of opinion 
that the plaintiff should have summoned 
the deed from the other vendor before he 
could be entitled to produce secondary 
evidence of it. The learned Judge of this 
Court agreed with the view taken by the 
first Court and held that the certified copy 
of the deed produced by the plaintiff was 
legally admissible. The second ground of 
the learned Judge of the first Appellate 
Court was based on the facts that one of 
the attesting witnesses Fateh Mohammad 
did not appear either to have signed the 
deed of gift or to have put a mark on it by 
way of attestation, and that he did not 
state either that the deed was executed 
by Lahau in his presence or that Lahau 
acknowledged its execution before him. The 
learned Judge of this Court agreed with 
the view of the trial Court that the evi. 
dence of Fateh Mohammad and the other 
attesting witness Shambu Nath was suffi. 
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cient to prove the deed of gift in question 
As to the execution of the deed of sale in 
favour of the plaintiff one Jan Mohammad 
a marginal witness of the deed, stated that 
the deed was executed by the ladies in his 
presence for a sum of Rs. 100 and that he 
signed the deed as a witness. The finding of 
the learned Judge of the first Appellate 
Court was based on the fact that the record 
of Jan Mohammad’s evidence did not show 
that the deed in question was shown to him 
at the time that he deposed about it. On 
this point also, the learned Judge of this 
Court agreed with the Munsif that Jan 
Mohammad’s evidence was sufificient to 
prove the sale deed. 

We are not prepared to accept the con. 
tention of the learned counsel for the ap. 
pellant that in the circumstances narrated 
above, the findings that the deeds of gift 
and sale had not been proved were ques¬ 
tions of fact; bub it appears to us that the 
finding on the third question, namely whe. 
ther the house belonged to Lahau or his 
father Pudai was a pure question of fact 
and as such it was not within the jurisdic¬ 
tion of the learned Judge who heard the 
second appeal to reverse the first Appellate 
Court’s finding on that point. It was held 
by their Lordships of the Judicial Com- 
mitbee in 57 I A 86^ that there is no juris, 
diction to entertain a second appeal on the 
ground of erroneous findings of fact how. 
ever gross the error may seem to be. This 
decision was confirmed by their Lordships 
in 61 I A 163.“ Roth the lower Courts 
gave their reasons for their findings on the 
question whether the house belonged to 
Lahau or to Pudai, the first Court having 
relied mainly on the khasra numbers and 
the first Appellate Court on the boundaries 
of the bouse in suit. It cannot therefore in 
the circumstances be said that the finding 
of the first Appellate Court on the question 
of ownership of the house was incorrect 
but even if it was incorrect, this Court bad 
no jurisdiction according to the pronounce, 
ments of their Lordships of the Judicial 
Committee just referred to, to reverse that 
finding. Wo therefore allow this appeal 
with costs, set aside the decree of the 
learned Judge of this Court and restore 
that of the first Appellate Court. 

1. Wall Mohammad v. Mohammad Bakhsb, 

(1930) 17 A I R P C 91=122 I C 316=11 

Lah 199=67 I A 86 (P C). 

2, Secretary of State t. Ramoahwaram Devae- 

thanam, (1984) 21 A I R P C 112=148 I 0 

778=57 Mad 662=61 I A 163 (P C). 
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Further Judgment* — This appeal was 
heard on 25th July and judgment pro¬ 
nounced on the same date. The typed copy 
of the judgment was ready yesterday, but 
before it was signed by us, the learned 
counsel for the respondent asked us to give 
him time to show that the application 
under Sec. 12 (2), Oudh Courts Act, was 
time-barred. We allowed his prayer and 
heard him and the learned counsel for the 
•appellant on the question of limitation. 

The facts are that the judgment appealed 
'from was pronounced by the learned Judge 
of this Court on 5th February 1937. Under 
Ch. 12, B. 7 of the Buies of this Court, an 
application under S. 12, sub-s. 2 has to be 
presented to the Begistrar within 30 days 
from the date of the judgment unless the 
Judge in his discretion, on good cause 
shown, grants further time for its presen. 
tation. In the present case limitation under 
this rule expired on 7th March 1937, but 
that day was a Sunday. The application 
-was presented to the Begistrar on 8th 
March 1937 and it appears to have been 
put up before the learned Judge concerned 
•on the next day. On that date the applica- 
tion was granted. The learned counsel for 
the respondent argues that the application 
was presented a day beyond time but we 
are of opinion that having regard to the 
provisions of S. 4, Limitation Act, the ap- 
plication could be presented on 8th March 
1937 as 7th March was a Sunday. In fact, 
the office made a report that the applica. 
tion was within time up to 8th March 1937, 
and this report appears to us to have been 
based on the provisions of S. 4, Limitation 
Act. The learned counsel for the respon. 
dent argues that the provisions of the 
Limitation Act do not apply to the present 
case and relies on the case in 4 O W N 
1173,® but we find nothing in that decision 
to support the contention of the learned 
counsel. All that was decided in that case 
was that the limitation prescribed by Ch. 
12, E. 7 of the Chief Court Buies must be 
complied with. The decision does not con¬ 
sider whether or not the provisions of S. 4, 
Limitation Act, are applicable to an appli¬ 
cation under Sec. 12 (2), Oudh Courts Act. 
Sec. 4 lays down that where the period of 
limitation prescribed for any suit, appeal 
or application expires on a day when the 
Court is closed, the suit, appeal or applica. 
tion may be instituted , preferred or made 

3. Mt. Braj Rani v. Bibta Din. (1928) 15 A I R 
Oudh 108=106 I 0 496=8 Luok 146—4 O 
W N 1173. 


on the day that the Court re-opens. It will 
therefore be seen that the provisions of 
this Section are quite general and we see 
no reason why they should not apply to an 
application like the present one. 

The learned Judge against whose judg. 
ment the present appeal was filed is no 
longer a Judge of this Court, but consider, 
ing the circumstances in which the appli- 
cation was presented a day beyond time, it 
seems to us that if he were in the Court, 
he would have exercised his discretion 
under Buie 7 referred to above in favour of 
the appellant. We therefore overrule the 
objection of the learned counsel for the 
respondent and hold that the appellant’s 
application under Sec. 12 (2), Oudh Courts 
Act, was within time. 

N.S.D./r.K. Appeal allowed. 
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Thomas C. J. akd Ziaul Hasan J. 
Radha Bawan Prasad — Appellant. 

V. 

Bajendra Prasad and others — 

Respondents. 

Execution of Decree Appeal No. 38 of 
1936, Decided on 8th August 1938, against 
order of Sub-Judge, Gonda, D/- 25th March 
1935. 

(a) Civil P. C. (1908), S. 47 — Fraud — 

Whether Court sale is vitiated by fraud JS ques¬ 
tion falling under S. 47. 

The question whether a sale in execution of a 
decree is brought about by fraud is a question 
relating to execution, discharge or satisfa^ion of 
a decree within the meaning of S. 47 : 19 CalgSS 
(PC): AI B 1931 All 320 and 27 All 702, Bel. 
on. tP1890 2:P19001) 

^ (b) Minor—Suit against—Fraud — Altwn- 
ment of majority during suit or exertion 
proceedings — Minor must notify that to Court 
—PUinUff or decree-holder not bound to do so 
— Failure on their part does not consblute 
fraud. 

The minor defendant who comes of 
he thinks fit, come on the record and conduct tn 
defence himself. If however he does not do so anu 
allows the case to proceed as though he wm 
minor without bringing to the nobiw of 
the fact of his having attained 
must be deemed to have elect^ to 
judgment or adjudication by the of 

peot to the matters in controversy on ° 

the suit at the time. It is 'J to say ^ ‘ ^ 
plaintiS in a suit or the Court .should g 
to him that he had become 

must know. It is for the of 

Court that he has come of age, and the 

the plaintiffs or decree-holders to notify the 
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to the Court does uot constitute fraud ou their 
part : A I R 1928 Mad 294; AIR 1917 Mad 318 
and AIR 1928 Lah 371, Rel. on. [P 190 0 1] 

Haider Husain and Bhawani Shankar— 

for Appellant. 

Kashi Prasad Srivastava — 

for Respondents 1, 2, 10 and 12. 

Respondent 11 in person. 

Judgment. — This is an execution of 
decree appeal against an order of the 
learned Civil Judge of Gonda rejecting the 
appellant’s objections brought under S. 47, 
Civil P. C. It appears that the appellant’s 
father Lachman Prasad executed a bond in 
favour of Natha Mai, predecessor-in.inte* 
rest of respondent 12, on 28th May 1912 
and died in 1914 leaving the appellant as 
bis heir. On 27th July 1918, Natha Mai 
obtained a money decree against the appel¬ 
lant on foot of that bond. The appellant 
was admittedly a minor at the time of the 
suit and owing to the refusal of the pro. 
posed guardian to act, the central nazir of 
of the Gonda Judgeship was eventually 
appointed the guardian ad litem of the 
minor defendant. Various applications for 
execution were put in by the decree-bolder 
before the present application was filed on 
Ist February 1930. In this application also, 
the appellant was shown a minor under the 
guardianship of the central nazir. As the 
property sought to be sold in execution of 
the decree was ancestral, the decree was 
transferred to the Collector on 14th April 
1931. The property was sold on 25th 
March 1933 but owing to various circum¬ 
stances, including a declaratory suit by the 
son of the appellant, the sale could not be 
confirmed till 3rd February 1935. On 15th 
January 1935, the appellant brought the 
objections which were disposed of by the 
lower Court by its order dated 25th March 
1935, namely the order under appeal before 
us. That order is very short and is as 
follows; 

®Wection by the jodgment-dobtor. 
The objootlone In parae. 6 to 9 relate to irregularU 
ties about eale which were admittedly made by the 

sale ofQoet to whom the decree was transferred The 

objeotloae clearly do not lie to thia Coart, which 
has no jurladiotion to make or confirm the sale. 

I reject these objections mentioned in paras 5 
to 9. The objection in para. 10 le also frivolouBand 
absolutely untenable. There is no other objeotlon. 
The application is rejected as absolutely miecooi 
oeived and not maintainable with costs of the 
other side. 

It is contended on behalf of the appel. 
lant that the learned Civil Judge was in 
error in throwing out the appellant’s objeo- 
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tions on the ground that he had no juris¬ 
diction in the matter or that the objections 
were nob maintainable. The petition of 
objections is a rather lengthy document. 
Paras. 1 to 4 deal with the history of the 
case and the rest allege some irregularities 
in conducting and publishing the sale and 
also attribute fraud to the decree.holders. 
It is conceded before us that so far as the 
objections related to irregularities in 
conducting and publishing the sale they 
were cognizable by the Collector only. It is 
contended however that the question of 
fraud should have been gone into and 
decided by the Court below. The learned 
counsel for the respondent on the other 
hand argues that once a decree is transfer¬ 
red to the Collector, the Civil Court which 
transferred the decree has no jurisdiction 
left in it in the case. We are of opinion 
that the contention put forward on behalf 
of the appellant is well-founded. In 27 All 
702,^ it was held that an application to set 
aside on the ground of fraud a sale held in 
execution of a decree could be made under 
S. 244 (corresponding to present S. 47), 
Civil P. C., and that it could be brought 
even after the sale had been confirmed. 
Similarly in 1931 A L J 166^ it was held 
at page 170: 

Section 68, Civil P. C., does not use language 
which supports this allegation of the appellant; 
that Section merely states that Che execution of 
the decree shall be transferred to the Collector. It 
does not state that the Collector .<>hall become the 
Court executing the decree. We consider that the 
Court executing the decree remains the Court 
which sends the decree for execution to the Col- 
lector and that the powers conferred by the Civil 
Procedure Code on the Court executing the decree 
remain with that Court and do not pass to the 
Collector. 

In 19 I A 166* a suit had been brought 
for setting aside a sale on the ground that 
the sale was brought about by fraud and 
collusion on the part of the other co-sharers, 
the judgment.creditor and the auction, 
purchasers, and their Lordships of the Judi. 
oial Committee upheld the finding of the 
Indian Courts that the suit was expressly 
barred by S. 244, Civil P. C. This means 
that the question that a sale in execution 
of a decree was brought about by fraud 
was considered to be a question relating to 

1. Wahld-un-Nisfla.v Glrdhari.(1905) 27 All 702 
=2 A L J 469=1905 AWN 162. 

2. Marahmat Husain v. Oudh Commercial Bank 
Ltd., (1931) 18 A I R All 320=133 I C 609 = 
1981 A L J 166. 

3. Proaunoo Coomar Sanyal v. Kasi Das Sanyal, 
(1692) 19 Cal 683=19 1 A 166=6 Sar 209 
(P C), 
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execution, discharge or satisfaction of a 
decree -within the meaning of S. 244 of the 
old Civil Procedure Code, corresponding to 
S. 47 of the present Code. We are therefore 
of opinion that the learned Judge of the 
Court below was wrong in thinking that 
he had no jurisdiction to entertain the 
appellant’s objections. On this finding we 
would have remanded the case to the Court 
below for trial, but for the fact that we do 
not think that any fraud was made out by 
the appellant. The allegations in regard to 
fraud are contained in para. 7 of the appel. 
lant’s objections which is as follows : 

That the applicant had attained majority during 
the csccution proceedings and the execution pro¬ 
ceedings were going on and the auction-sale bad 
not taken place. But the decree-holders on account 
of cunningucss concealed this fact of the attain* 
znont of majority of the applicant from the Court. 
The applicant had been living at Bombay for a 
long time and tbo decree-holders knew of it, but 
the decree-holders did not allow to reach any 
information to the applicant about the execution 
as well as of the execution proceedings, nor did the 
applicant come to know of the fraudulent proceed¬ 
ings of the opposite parties and at last opposite 
party 2, who is the brother of opposite party 1, 
purchased the property entered in the list for 
Hs. 17,000 in the name of opposite party 1, but 
the sale has not been confirmed yet. 

It all comes to this, that though the ap¬ 
pellant-judgment-debtor attained majority 
in the course of execution proceedings, the 
decree-holders took no steps to inform the 
Court that he had become a major and 
continued to prosecute their application for 
execution against him as a minor. The 
appellant no doubt appears to have attained 
majority in the year 1932, but we consider 
that it was for him to inform the Court 
that he had come of age, and the failure of 
the decree, holders to notify the fact to the 
Court does not constitute fraud on their 
part. In 51 Mad 763* their Lordships of the 
Madras High Court referring to an earlier 
case of their Court, namely 39 Mad 1031,^ 
remarked : 

In that case the learned Judges have clearly 
pointed out that there are no provisions in the 
Civil Procedure Code relating to suits by and 
against minors obliging a plaintiff to apply for 
discharge of the guardian ad litem of a defendant 
who had ceased to be a minor. There ate provi¬ 
sions in the Procedure Code for a minor plaintiff 
on attaining majority electing to go on or not to 
go on with a litigation. That is obviously in view 
of the fact that the plaintiff is in a position to 
elect either to go on or not to go on with a litiga. 

4. Sanyasi v. Lakshman Naidu, (1926) 15 A I B 

Mad 294 = IIS I 0 294 = 51 Mad 763 = 65 

M L J 374. 

5. Seshagiri Rao v. Hanumantha Bao, (1917) 

4 A I R Mad 318=32 I 0 391=39 Mad 1031. 


tion to which ho is a party because he is dominus 
litis. No such consideration is available in respect 
of the defendant. A defendant having been made a 
party defendant to the action may no donbt con¬ 
fess judgment but has no such right to election as 
the plaintiff has. That is probably the reason why 
no provisions have been made in the Procednre 
Code in respect of a minor defendant attaining 
majority. Apparently therefore we must take it, 
as found by the learned Judge in that case, that 
the minor defendant who comes of age may, if he 
thinks fit. come on the record and conduct the 
defence himself. If however he does not do so and 
allows the case to proceed as though he was still a 
minor without bringing to the notice of the Court 
the fact of bis having attained majority, then be 
must be deemed to have elected to abide by the 
judgment or adjudication by the Court with respect 
to the matters in controversy on the basis of the 
suit at the time. 

Similarly in A I K 1928 Lah 371® it was 
observed : 

Rules 12 and 13, Order 32, Civil P. 0.. lay down 
the course that a plaintiff may follow on attain¬ 
ing majority, but there is no corresponding rule 
relating to a defendant who should become major 
during the pendency of a suit. The reason for this 
omission obviously is that while a plaintiff on 
becoming major can put an end to the litigation, a 
defendant on attaining majority cannot do so and 
the case must proceed. He has notice of the case 
already and so no further notice of it need 
given to him. It is absurd to say that the plaintiff 
or the Court should give notice to him that he 
had become major, a fact which he must know. If 
he should fail to take any action on attaining 
majority, the presumption is that he chose to 
allow the case to be conducted by his quondam 
guardian or by the counsel that was engaged by 
that guardian. It cannot in these circumstances 
be said that the Court had no jurisdiction to 
proceed with the case or that the decree passed by 
it was a nullity. 

Owing to the view that we take on the 
question of fraud, it would be useless to 
send back the case to the Court below. We 
therefore dismiss the appeal with costs. 

B.d./r.k. Appeal dismissed. 

6. Umra v. Barkat Ali, (1928) 15 A I R Lah 371 
=11010 725. 
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ZiAUL Hasan and Yorke JJ. 


Chhatarpal Singh — Defendant 

Appellant. 


Y. 


Sant Bakhsh Singh and others 

Kespondents. 

Second Appeal No. 34 of 1936. I^cided 
on 29th July 1938, against order of 
Judge, Gonda, D/- I9th December 19^0. 

Hindu Law — Family setUement — 
mite for benefit of all end to avoid litigaUon 
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-Compromise held binding on all parties and 
-did not offend against S. 6 (a), T. P. Act. 

A compromise between members of a joint 
iamilj was for the benefit of all the parties thereto 
and was meant to put a stop to further litigation 
between the family : 

Held the compromise was valid as a family 
settlement and did not attract the operation of 
See. 6 (a). T. P. Act : AIR 1910 All 371 ; 31 
Mad 474 and AIR 1921 Oudh 105, Rel. on. 

[P 192 C 2] 

H, Husain — for Appellant. 

Bishna Prasad —for Respondents 1 to 4. 


Judgment. — These are two appeals 
against decisions of the learned District 
Judge of Gonda in cross-appeals by the 
parties against a judgment and decree of 
the learned Civil Judge of that place. The 
suit which has given rise to these appeals 
was brought by the plaintiffs.respondents 
for possession of property left by Sheo 
Tahal Singh whose relationship with the 
parties will appear from the following 
pedigree : 


I 

Sothal Singh 
(died issuoless) 


i 

Sant Baksh Singh 
plaintiff 1 


THAKUR DIN SINGH 

I 


! 

Sheo Tahal Singh 
(died 1926) 

Mt. Rajdei widow 
(died 1932) 


1 

Jagesbar 

Singh 

defendant 2 


Balesbar Singh 
(died before 
Sheo Tahal) 


* 

I 

Cbhatarpal Singh, defendant 1 


I 

Bampal Singh 


I 


Ram Pershad Singh 
plaintiff 2 


Cbandul Singh 
plaintiff 3 


Ram Bahadur Singh 
plaintiff 4. 


Sheo Tahal Singh died in 1926 leaving 
his widow Mt. Bajdei, a brother Jagesbar 
Singh, defendant 2, and another brother's 
SODS, plaintiffs 1 to 4. On 4th January 
1928, Mt. Bajdei made a will in favour of 
the present plaintiffs in respect of the 
property left by her husband. On 15th 
February 1928 Jagesbar Singh brought a 
suit for possession of the property against 
Mt. Bajdei and the present plaintiffs alleg¬ 
ing that Sheo Tahal Singh was a member 
of a joint family with him and the pre- 
sent plaintiffs and that therefore he and 
defendants 2 to 5 (the present plaintiffs) 
were entitled to possession of the property 
as survivors against Mt. Bajdei. The pre¬ 
sent plaintiffs denied that Sheo Tahal Singh 
was a member of a joint family with 
Jagesbar Singh and themselves and alleged 
that be was separate. On 12th February 
1929 the parties to this suit entered into a 
compromise (which is Ex. 1 on the record) 
■by which Mt. Rajdei’s possession of the 
property was maintained (or her life and it 
was agreed that after her death a ten-annas 
share of the property would be taken by 
Jagesbar Singh and the remaining six.aonas 
would go to the present plaintiff. Jagesbar 
Singh was also given immediate possession 
over thirty bigbas of land. The Court 
passed a decree in terms of this com pro- 
cnise. Mt. Bajdei died in 1932 and there was 
litigation in the Bevenue Courts in regard 
to mutation. The present defendant.appel. 


lant, Cbhatarpal Singh, son of Jagesbar 
Singh, claimed the property alleging himself 
to be the adopted son of Sheo Tahal Singh 
and mutation was ordered in his favour on 
the basis of possession. On 13th October 
1934, the plaintiffs-respondents brought 
the present suit for possession of a six-annas 
share in pursuance of the compromise of 
1929. Jagesbar Singh, defendant 2, did not 
contest the suit but the present appellant, 
Cbhatarpal Singh, contested it on grounds 
on which the following issues were framed 
by the trial Court : 

1. Ib defendant 1 the adopted eon of Sbeo Tahal 
Bicgh as alleged by him? 

2. Was Sheo Tahal Singh owner of the pro¬ 
perties in suit? 

3. Are the plaintiffs owners of eix-annas share 
in the property in dispute under the compromise 
Ex. 1 ? Is the compromise valid and binding on 
defendant 1. 

4. Was there any family settlement in respect 
of the property in dispute totween the plaintiffs or 
defendant 1 as alleged in para. 19 of their written 
statement? If so, its effect? 

The learned Civil Judge held that the 
adoption of Chbatarpal Singh by Sheo 
Tahal Singh was not proved and that the 
compromise of 1929 was a family settle¬ 
ment and was binding on Cbhatarpal Singh. 
On these findings, the suit of the plaintiffs 
was decreed for possession of a six.annas 
share in items 1 to 5, 7, 9,10 and 11 of the 
list attached to the plaint. The rest of the 
claim was dismissed. Against this decree 
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both parties appealed to the District Judge 
who dismissed the defendants’appeal (Num- 
her 85 of 3935) and partly decreed the 
plaintififs’ appeal (No. 98 of 1935) about the 
dismissed portion of the suit. The present 
Appeal No. 34 of 1936 has been brought 
against the dismissal of the defendants first 
appeal and Appeal No. 35 against the deci- 
sion partly decreeing the plaintifi's’ Appeal 
No. 98. At the outset of his arguments the 
learned counsel for the appellant stated 
that he did not want to press his Appeal 
No. 35 of 1936, and that though the memo¬ 
randum of Appeal No. 34 of 1936 included 
a ground challenging the lower Court’s find¬ 
ing on the question of Chhatarpal Singh’s 
adoption, he could not attack that finding 
also as it was a finding of fact. The 
only question therefore that remains to be 
decided in Appeal No. 34 is whether the 
compromise of 1929 was a family settle, 
ment and the plaintiffs-respondents are 
entitled to the share claimed on the strength 
of that compromise. We are of opinion that 
the learned District Judge was perfectly 
right in holding that the compromise was 
of the nature of a family settlement and 
as such binding on Chhatarpal Singh. In 
Halsbury’s Laws of England, Vol. 15, p. 2 
a family arrangement is defined as 
a transaction between the members of the same 
family which is for the benefit of the family 
generally as for example one which tends to the 
preservation of the family property to the peace 
or security of the family and the avoiding of 
family disputes and litigation or to the saving of 
the honour of the family. 

We have seen that the plaintiffs-respoQ- 
dents had obtained a will in their favour in 
respect of the entire property from Mt. Baj- 
dei. Jageshar Singh was trying to oust the 
widow Bajdei and to obtain the property 
for himself and the present plaintiffs by 
alleging that Sbeo Tahal Singh was a mem- 
ber of a joint Hindu family with him and 
the plaintiffs. The plaintiffs were support, 
ing the widow in the allegation that Sbeo 
Tahal Singh was a separated Hindu. In 
these circumstances, it is clear that there 
was almost a certainty of protracted litiga. 
tion ensuing among the members of the 
family and it was with a view to avoid 
future litigation that the compromise of 
1929 was entered into by which each of 
the three parties to it, namely the widow 
Mt. Bajdei, Jageshar Singh and the plain, 
tiffs, were benefited. The widow remained 
in possession of the property for her life, 
Jageshar Singh obtained immediate pos. 
session of thirty bighas of sir land and 
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plaintiffs became entitled to a six-annas 
share in the property in which they could 
have no share in the presence of Jageshar 
Singh if, as was their own case, Sbeo Tahal 
Singh had died as a separated Hindu. The' 
compromise was thus to the benefit of all 
the parties thereto and was meant to put a 
stop to further litigation. It was argued by 
the learned counsel for the appellant that 
the compromise in question was invalid 
as it offended against the provisions of 
S. 6(a), T. P. Act, but as we have held that 
the compromise in question was a family 
arrangement, S. 6 (a), T. P. Act, has no , 
application. In 41 All 611^ Walsh J., refer, 
ring with approval to the Madras case in 
31 Mad 474,^ remarked at page 617 of the 
report : 

It there held that a compromise cannot be 
impeached between the parties to it on the sole 
ground that the party whose right is admitted by 
the compromise had in fact no such right; that a 
compromise for valuable consideration cannot be 
repudiated unless it is shown to be illegal or void; 
and that an admission does not afieot a transfer 
or fall within 8. G (a), T. P. Act, as a transfer of 
mere spes soccessionis. As was said in an old 
English case, 2 So. & Lf. 68^, it only amounta 
to this : I give you so much for not seeking to 
disturb me. 

In this province also a similar family 
arrangement was upheld in 24 0 C 151*' 
and it was said : 

And such agreement is valid and binding not as- 
an assignment or relinquishment of the rights 
in expectancy but as a settlement by which tha 
parties defined their respective interests, for the 
sake of avoiding future trouble and dispute. 

The appeal in our opinion has no forcd' 
and both the appeals are dismissed with 
costs. 

B.D./r.K. Appeals dis missed. 

1. Chabli V. Parmal, (1919) 6 A I R All 371=61 

I 0 919=41 AH 611=17 A L J 822. 

2. Olati Pulliah Chhetti v. Yaradarajulu Chetti, 

(1908) 31 Mad 474=18 M L J 469. 

8. Underwood v. Lord Courtown, 2 So. & Lf. 68. 

4. Wazan Singh v. Ratan Singh, (1921) 8 A IR 
Oudh 105=611 C 940=24 0 O 151. 
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Hamilton and Yorke JJ. 

Nisar Khan — Defendant — Applioanfr. 

V. 

Abdul Dameed Khan and others " 
Plaintifs — Opposite Party* 

Civil Eevn. Appln. No. 11 of 1937^ 
Decided on 19th July 1938, from order of 
Munsif, Lucknow, D/- 27th November 
1936. 


1938 

U. P. Encumbered Estates Act (25 of 1934), 
S. 7 (1) (a)—Suit for declaration of owner¬ 
ship of certain property or for declaration that 
certain document is not binding—Suit held 
not in respect of public or private debt. 

A suit for a declaratiou in regard to the owner¬ 
ship of certain property or for a declaration that a 
certain document has no effect and does not aSect 
the rights of the person suing in respect of that 
property, is not a suit in respect of any public or 
private debt \ AI R 1937 All 303 and AIR 2938 
All 165, Disting. ; A I R 1938 All 8 and AIR 
1937 Oudh 25, Ref. [P 193 C 2; P 195 C 2] 

Badha Krishna and Ganesh Pershad — 

/or Applicant. 

D. K. Seth — for Opposite Party. 

Order. — This is an application in reyi. 
sion under S. 115, Civil P. C., from an 
order of the Munsif of Lucknow refusing 
to stay a suit under the provisions of S. 7, 
Encumbered Estates Act, on the view that 
the proceedings are not in respect of any 
public or private debt and therefore that 
Section has no application. On Isb August 
1931, Sikandar Khan, father of the defen- 
dant.applicant Nisar Khan, executed a pro. 
note in favour of one Abdul Hamid for 
Rs. 430. A decree was passed on foot of the 
pronote on 19bh April 1933, and on 15th 
December 1933, after this decree had been 
transferred to the Court of the Munsif 
Havali, an application was made for its 
execution. In the year 1935, while this 
execution proceeding was pending, Sikan. 
dar Khan died, and the executing Court 
ordered the proceedings to be consigned to 
records. Thereafter on 10th February 
1936, Nisar Kban executed a deed of gift 
of certain property in favour of defendants 
2 to 5, of whom defendant 2 is bis own 
wife. On 9bh May 1936, the decree-holders 
got the name of Nisar Khan substituted 
for that of Sikandar Kban as judgment- 
debtor. This they followed up by institut¬ 
ing, on 23rd July 1936, the suit which the 
learned Munsif has declined to stay under 
the provisions of 8. 7, Encumbered Estates 
Act. This is a suit purporting to be a 
representative suit under S. 53, T. P. Act, 
in which Nisar Khan, the present appli- 
cant, and the donees were defendants, for 
a declaration that the deed of gift dated 
lObh February 1936 executed by Nisar 
Kban is “fictitious and showy and is void 
and ineffective". 

After the institution of this suit, Nisar 
Kban made on 29th October 1936 an 
application to the Collector under S. 4, 
Enoumbered Estates Act, and on 2Dd 
November 1936 the Collector passed an 
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order under S. 6 of the said Act transmitting 
the application to the Special Judge for 
disposal. Thereafter the defendants’ coun¬ 
sel filed before the Munsif the certificate 
obtained by Nisar Khan under S. 6, and 
prayed that the proceedings in the suit 
should be stayed. That prayer was opposed 
and it was contended that the proceedings 
in the case were nob in respecb of any 
public or private debt. The learned Munsif 
on 27th November 1936 accepted that con¬ 
tention and declined to stay the proceed, 
ings. On the matter coming up in due 
course before this Court, the learned Chief 
Judge noted on 14th September 1937 : 

I am not free from doubt as regards the appli¬ 
cation of S. 7 to the case, I think that the ques¬ 
tion whether a suit under S. 53, T. P. Act, can be 
regarded as a proceeding in respect of a public oc 
private debt within the meaning of 8. 7 (1) (a), 
U. P. Encumbered Estates Act. is sufficiently 
important to be decided by a Bench of two Judges. 

This application in revision has there¬ 
fore now come before us for consideration 
of this question. Learned counsel for the 
applicant has taken us through the pro- 
visions of Ss. 7 to 14, Encumbered Estates 
Act, and has sought to establish two pro¬ 
positions, first that the provision in S. 7 
(l) (a) is strictly applicable to a case of 
this kind, and secondly that even if not 
apparently so applicable, it must by read, 
ing it with Ss. 10, 11 and 12 bo interpreted 
as applicable. The relevant portion of S. 7 
runs as follows : 

When the Collector has passed an order under 
S. 6 the following consequences shall ensue : (a) 
all proceedings pending at the date of the said 
order in any Civil or Revenue Court in the United 
Provinces in respect of any public or private debt 
to which the landlord is subject, or with which 
his Immovable property is encumbered .... shall 
be stayed. 

Prima facie, of course, a suit for a 
declaration in regard to the ownership of 
certain property, in this case for adeclara. 
tion that a certain document has no effect 
and does not affect the rights of the plain- 
tiffs in respect of that property, is not a 
suit in respect of any public or private 
debt. The suit, if decreed in favour of the 
plaintiffs, will have a material effect on 
the property available to meet a private 
debt, but that stage has not been reached 
yet and will not be reached for a consider, 
able time to come. 

The second line of argument is based on 
the provisions of Ss. 10, 11 and 12 of the 
Act. Cb. 4 relates to proof of debts and 
procedure of the Special Judge. Under S. 8 
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he calls for a wriUen statement from the 
applicant under the Act. Under S. 9 he 
publishes certain notices calling upon cradi. 
tors to make claims. S. 10 requires every 
claimant to give full particulars of his 
claim and (what is more important so far 
as the present case is concerned) to state 
so far as they are known to or can be 
ascertained by him, the nature and extent 
of the landlord’s (that is the applicant’s) 
proprietary rights in land and the nature 
and extent, if any, of the landlord’s pro. 
perty other than proprietary rights in land. 
S. 11 provides for publication of a notice 
specifying the property mentioned by the 
applicant under S. 8 or by any claimant 
under S. 10. It further provides that any 
person having any claim to the property 
mentioned in the notice shall, within a 
period of three months from the date of the 
publication of the notice in the Gazette, 
make an application to the Special Judge 
stating his claim and the Special Judge 
shall determine whether the property 
specibed in the claim, or any part thereof, 
is liable to attachment, sale or mortgage in 
satisfaction of the debts of the applicant. 
The Special Judge is to determine all claims 
made under this Section before he proceeds 
to determine the amount due to any credi. 
tor under S. 14 and shall not pass any 
decree under the latter Section until the 
expiry of a period of one month after the 
last day on which he determines a claim 
under this Section. Sec. 12, which contains 
provisions analogous to those of S. 53, 
Provincial Insolvency Act, provides that : 
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concurrent jurisdiction with the Munsif for 
the decision of this particular question as 
between the creditors and the debtor Nisar 
Khan. In these circumstances it is con. 
tended that if this suit is allowed to go on 
and S. 7 is not held to be applicable, there 
may be a clash between the decree in this 
suit and the decision which the Special 
Judge is expressly given the power to 
arrive at. It is further contended that the 
Special Judge has special and exclusive 
jurisdiction and that this Court should not 
permit the present suit to go on at the risk 
of a clash such as is suggested above. 

Now as regards this second contention 
we are of opinion that this is a point which 
can yet be raised in the Court of the Mun. 
sif and that we should not forestall the 
decision of the Munsif on that point. The 
only question which we have really to 
decide is whether these proceedings are or 
are nob proceedings in respect of any public 
or private debt. The contention for the 
applicant is that because this is a proceed, 
ing relating to property sought to be made 
available to satisfy a debt, it is therefore a 
proceeding in respect of a debt, and in 
support of this contention it is urged that 
the suit itself rests on the foundation that 
the plaintiffs are creditors, and therefore 
it is ultimately a suit in respect of a debt. 
Learned counsel has not been able to refer 
to any very apposite rulings. He has quoted 
a ruling reported in 1937 R D 114^ relating 
to some apparent conflict between the En¬ 
cumbered Estates Act and the Provincial 
Insolvency Act, but that has clearly no 


Any transfer of property made by a landlord or 
other person on bis behalf between the day on 
which Cb. 1 of this Act comes into force and the 
day on which he applies under S. 4, not being a 
transfer made before and in consideration of 
marriage or made in favour of a purchaser or en* 
oumbrancer in good faith and for valuable const, 
deration, may be annulled at the instance of any 
creditor, if the Special Judge finds that such 
transfer was made with a view to deprive the 
landlord’s creditors of their rights under this Act. 

It will be seen from the above references 
to the specific Sections that the Encum. 
bered Estates Act provides not only for an 
investigation of the debts due by the land, 
lord applicant under the Act but also for 
an investigation of the property available 
to meet the debts of the said applicant and 
even provides for the annulment by the 
Special Judge of a transfer strictly com. 
parable to the transfer which is attacked 
by the plaintiffs in the present suit. The 


bearing on the present case. It was a case 
relating to S. 48, Encumbered Estates Act, 
and not to Sec. 7. He has also referred to 
another Allahabad ruling reported in I L B 
1938 All 246.* In that case it was held 
that a suit for ejectment on the ground 
that a forfeiture had been incurred by 


reason of the non-payment of the house 
rent so that the lessor had become entitled 
jO eject his lessee in spite of the fact that 
ihe term fixed for the tenancy had not yell 
Bxpired, was a suit “in respect of” the 
irrears of rent which must be h®l^ to be 
within the meaning of the word debt ^ 
iefined in the Act. We think it would be 
stretching the language of the Section a 

1, Brij Klsh'ore v. Pursfaotam Das, (1937) ^ 

A 1 R All 303=169 I 0 220=1 L B 
All 505=1937 A L J 168=1937 R D Jlf- -v 

2. Mukat BIhari Lai v. Manmohan ^1. 

OK A T R All IR.-SsslVA I 0 804=1 D R \19W/ 


effect is that the Special Judge would have All 246=1938 A L J 103. 
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very long way indeed to hold that a suit 
for declaration that a certain document 
was void and ineffective was at all on all 
fours with a suit for ejectment on the 
ground of non-payment of rent. The only 
other ruling which we have been able to 
trace having any bearing on this point is 
the case in 1937 A L J 945,^ where it was 
held that : 

Section 7 (1) (b), Encumbered Estates Act, 
{which provides that no fresh suit or other pro¬ 
ceedings other than an appeal or revision against 
a decree or order, or a process for ejectment for 
arrears of rent shall, except as hereinafter pro- 
vided, be instituted in any Civil or Revenue Court 
in the United Provinces in respect of any debts 
incurred before the passing of the said order) is 
confined in its operation to suits *in respect of 
any debts incurred before the passing of the order 
by the Collector under S. 6 of the said Act,’ and 
has no application to suits for possession of im¬ 
movable property. 

Oq behalf of the opposite party, some 
reliance was placed on a case reported in 
1936 OWN 877* where it was hold by a 
Bench of this Court that : 

Proceedings pending before a District Registrar 
for the compulsory registration of a sale-deed of 
■hia entire property executed by a person, who 
refuses to get the sale-deed registered, cannot be 
regarded as a proceeding in respect of any public 
or private debt to which the transferor is subject, 
or with which his immovable property is eocum- 
‘bered, even though the sale-deed purports to have 
been executed for the payment of certain debts. 
Consequently, if the transferor soon after the 
alleged execution of the sale-deed institutes pro¬ 
ceedings under the U. P. Encumbered Estates 
Aot, he is not entitled to obtain an order under 
Beo. 7 (1) (a), U. P. Encumbered Estates Act, for 
stay of proceedings for compulsory registration of 
the sale-deed. 

In that case it was argued that the sale 
deed in question purported to have been 
executed for payment of certain debts, and 
it was said that 

•even so, wo do not think that the proceedings for 
the registration of the sale-deed can be regarded as 
a proceeding In respect of a debt suoh as is con¬ 
templated by Section 7. 

The learned Judges went on to say : 

Of course, the creditors o! the applicant can 
have the sale-deed annulled if the conditions laid 
down in Beo. 12 of the Aot are satisfied. 

They went on to point out that the pro. 
visions of 8. 12 related to annulment only 
at the instance of the creditor, whereas the 
Application before them was at the instance 

8. Champa Devi v. Asa Devi, (1938) 25 A I R 
All 8 = 172 I C 95C=I L R (1938) All 71= 
1937 A L J 945. 

4. Bitla Hakbsh Singh v. Baloband, (1937) 24 
AIR Oudh 26=165 1 C 129=12 Luck 055= 
1986 OWN 877. 
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of the transferor debtor. In our opinion it 
would involve stretching the language of 
S. 7 considerably further than is justifiable 
and might lead to unforeseen complications 
to hold that the words "proceedings pending 
in any Civil or Eevenue Court in respect 
of any public or private debt” mean and 
include all proceedings which can have 
any ultimate bearing not merely on any 
public or private debt but on the property 
to bo available to meet the same. Wo would 
accordingly hold that the learned Munsif 
has rightly declined to stay the proceed¬ 
ings before him by the application of that 
Section. The present application therefore 
fails and is dismissed with costs. 

It may be that the suit for declaration 
instituted by the plaintiffs is open to objec¬ 
tions on other grounds and that the deola- 
ration, even if granted by the Court, may 
turn out to be of no use to the plaintiffs, 
bub those are questions into which it is not 
necessary for us to enter at this stage. 

B.D./r.K. Application dismissed. 
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Hamilton J. 

Abdul Sattar and others —Applicants. 

V. 

Emperor. 

Criminal Revn. No. 31 of 1938, Decided 
on 11th May 1938, from order of Sessions 
Judge, Fyzabad, D/. 7th December 1937. 

(a) Criminal Trial — Security bond — Forfei¬ 
ture of—Accuced bound over to keep peace 
committing offence under S. 323, Penal Code 
—Bond held could be forfeited. 

Ofieaco undoF S. 323, Penal Code, is a breach of 
the peace and entitles the Magistrate to forfeit 
the bonds and the sureties if the accused were 
bound over to keep peace and security bonds were 
executed. [P 196 C 2] 

(b) Criminal P, C. (1898), S. 120—Appeal 
against order requiring security — Time runs 
from date of appellate order. 

Where persons, against whom the order to give 
security is passed, for their own advantage make 
an application that .the order for bonds and 
sureties be stayed until the decision of the appeal, 
the time from which the period rune is the date 
of the order of the Appellate Court '.AIR 1934 
All 845, Apiilied. [P 197 C 1] 

(c) Criminal Trial—Security bond—Liability 
of surety is similar to civil liability. 

The liabilities of the sureties under the Code of 
Criminal Procedure are not different from those of 
sureties under the civil law : 36 Cal 662, 
Dissent, CP 197 G 2] 
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(d) Criminal Trial—Security bond — Forfei¬ 
ture of—Principal or any surety is liable only 
to the extent of bond and not more. 

In forfeiting a security, the principal can be 
called upon to pay the sum for which he is bound 
over and any one of the sureties can also be called 
upon to pay the same amount, but if any one is 
called upon to pay the whole amount any other 
on that bond, be be principal or surety, cannot be 
ordered to pay anything more ; 3‘4 Bom 449, 
Dissent. [P 198 C 2] 


Code, and therefore the Magistrate ordered 
them to forfeit their bonds of Rs. 200 and 
Abdul Sattar, Sirajuddin and Hashmafc 
Shah as sureties were ordered to pay Rs. 
300, 200 and Rs. 100 respectively, that is 
to say, the whole sum which the Magis¬ 
trate thought was payable by the princi¬ 
pals and sureties was ordered to be paid 
up. An appeal was filed in the Court of 


(e) Criminal Trial—Security bond — Forfei¬ 
ture—Liability of surety —Accused bound over 
to keep peace committing offence under Sec. 
323, Penal Code—Surety not being able to 
prevent such offence—Entire bond should not 
be forfeited. 

Accused were bound over to keep peace. Security 
bonds for Rs. 200 wore also executed by them and 
their sureties. Afterwards, however, the accused 
committed a breach of peace by committing a 
petty offence under 8. 323, Penal Code, making 
tho bonds liable to forfeiture. In trying to forfeit 
the bonds the sureties pleaded that the entire 
money should not be forfeited : 

Held the position of a surety was not that of a 
principal in this respect. The principal could 
make himself keep the peace but the surety could 
only do bis best to make the principal keep the 
peace and it is difficult to see how any of the 
sureties could have succeeded in preventing the 
principals from committing the offence. Therefore 
the sureties ought not to be made to lose the full 
amount lor which they have made themselves 
liable. [P 199 C 1] 


the District Magistrate and revision in the 
Court of the Sessions Judge and both failed. 

It is now argued in this application in 
revision that the offence under S. 323 com- 
mitted by the principals did not entitle 
the Magistrate to forfeit the bonds and 
sureties, secondly that the offence was not 
committed within the period of one year 
for which the bonds were taken and thirdly 
that not more than Bs. 200 could be for. 
feited as regards each bond though it was 
admitted that that amount could be rea. 
lized from the principals or either of the 
sureties. As regards the first point raised 
I think that the offence under S. 323 was 
a breach of the peace and entitled the 
Magistrate to forfeit the bonds and the 
sureties. As regards the second point, the 
facts are that the Magistrate’s order for 
the bonds and sureties was dated Slat 


J. A. Abbaai — for Applicant. March 1935, and under S. 120 (2), Crimi. 

. _ . , , ^ nal P. C., in the absence of any order to 

Asst. Govt. Advocate—/or the Crown. the contrary the starting time was that 

Order.—This is an application in revi- appeal was lodged together with 

aion in the following circumstances ; Ac- application for stay of the order for 

cording to the judgment of the original furnishing the bonds and sureties and on 

Court, three persons, Mohammad Ali, Nurey April 1935, the Appellate Court sus- 

and Balli, were ordered to execute bonds Pen^^ed the order pending the hearing of 

of Rs. 200 with two sureties each, each in appeal. That appeal was dismissed on 

a sum of Rs. 100, to keep the peace for a October 1935, and the bonds were 

period of one year. Abdul Sattar standing executed on 6th November 1935. The 
surety for all three principals, Sirajuddin offence under S. 323, I. P. 0., ^as com- 
for two and Hashmat Shah for one. The mitted on 5th October 1936, that is tosay» 

sureties are the applicants in revision, but f*"®” T® 4 

on an examination of the bonds. I find that *^® Magistrate which was dated 

the learned Magistrate has made a mistake. 31st March 1935. 

I have found on the record three surety ^ ^as been held in A I R 1934 All 845‘ 
bonds, Exa. 1, 2 and 3, and I find that guch proceedings when an order of 

imprisonment was passed under S. 120, 
in each, while Hashmat Shah was in none Criminal P. C., and the Appellate Court 
of them. He did put in an application to released on bail, the period during which 
stand surety for Balli and it was sent to person to whom bail was granted was 

the Tahsildar for verification and then the ^ail must be excluded from the period 
Magistrate passed an order that was accept- imprisonment. It was held that on the 
ed but no surety bond was executed by analogy of S. 426, Criminal P. C., or by the 
Hashmat Shah. There being no bond exe- application of S. 498, Criminal P. 0., and 

cuted by him, I find that he cannot be _—-- 

made to pay anything. The principals i. Datsu v. Emperor, (1934) 21 AIR All 
committed an offence under S. 323, Penal 1934 Or 0 1031=152 1 0 706=36 Or I* J 177. 
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anyhow in view of the general principles 
of criminal law, the period during which 
bail was granted was to be excluded from 
the period of imprisonment for failing to 
give security. On somewhat similar prin. 
ciples I think in the present case it should 
be held that the persons against whom the 
order to give security was passed for their 
own advantage made an application that 
the order for bonds and sureties be stayed 
until the decision of the appeal and, there, 
fore the time from which the period ran 
was the date of the order of the Appellate 
Court dated 31at October 1935, possibly 
after deduction of the time between the 
original order of the Magistrate and the 
order of the Appellate Court which was 
about eight days. On this view then the 
offence under S. 323 was committed within 
one year and the bonds and sureties could 
be forfeited. What the learned counsel for 
the appellants really depends on however, 
and that is therefore the most important 
part of his application in revision, is whe- 
ther as each principal executed a bond for 
Es. 200 with two sureties of Es. 200 each 
a greater sum than Rs, 200 in the case of 
each bond can be forfeited. 

The Punjab view is that it cannot, but 
the learned Sessions Judge has preferred the 
Calcutta case reported in 36 Cal 562.^ With 
all due respect to the learned Judges who 
decided that case, I am unable to share their 
views. They admitted that prima facie a 
surety merely agrees to pay the creditor 
failing the debtor, and his liability is, as a 
rule, co-extensive with that of the principal. 
They have however differentiated bonds 
with sureties under the Criminal Procedure 
Code from those under civil law on the 
ground that the object of the provisions of 
the Criminal Procedure Code is to prevent 
crime and not to obtain money for the 
Crown. It cannot be doubted that the oh- 
ject of the Crown is to prevent a breach of 
the peace and not to secure any money. On 
the other hand under civil law, it is not 
difficult to visualize cases in which a per¬ 
son has promised to perform a contract but 
he and with him sureties have incurred a 
financial liability in case of non-fulfilment 
of the contract. A person in whose favour 
in such cases a bond with sureties has been 
executed has, I think, as his first object the 
performance of the contract in his favour 


2. Saligram Singh v. Empetor, (1909) 36 Cal S62 
= 2 I 0 592 = 36 Cal 662 = 9 0 L J 296 = 
18 C W N 666. 


and not the recovery of money on the bond 
and sureties. In such cases therefore, he 
appears to me to be in a similar position to 
that of the Crown. I do not think there, 
fore that the fact that the real object ofi 
the Crown is to have the peace kept and 
not to obtain money necessarily leads to 
the conclusion that the liabilities of the 
sureties under the Criminal Procedure Code 
are different from those of sureties under' 
the civil law. 

It was further stated that because in 
S. 118, Criminal P. C., it is provided that 
the amount of every bond shall be fixed 
with due regard to the circumstances of 
the case and shall not be excessive, while 
in S. 106, it is expressly directed that the 
amount of the principal bond shall be pro. 
portionateto the means of the person bound 
down, it is obvious that the power to re¬ 
quire sureties must have been given with 
some object other than that of ensuring the 
recovery of the amount of the bond; in 
other words, an additional security for the 
principal s keeping the peace, not a surety 
for his paying forfeit, is demandable. I 
think however that S. 118 is, as regards 
those provisions, really restrictive of 8. 106 
by which I mean that in all cases S. 106 
provides that the amount of the principal 
bond shall be proportionate to the means 
of the person hound down and S. 118 fur. 
ther provides that in addition, the amount 
of every bond shall be fixed with due regard 
to the circumstances of the case and shall 
not be excessive which I take to mean not 
excessive with due regard to the circum¬ 
stances of the case; in other words although 
the maximum is fixed by S. 106, the cir. 
cumstances of the case may be such as to 
make it unnecessary to take as great a bond 
as would be permissible under 8. 106. Tak. 
ing it for granted that the object of taking 
sureties is not to recover the amount of the 
principal bond but rather to ensure as far 
as possible that the peace shall be kept, 
this result, I think, can be obtained even if 
one holds that nothing further can be taken 
from the sureties than the amount of the 
principal’s bond. Even if the sureties were 
only liable after an attempt has been made 
to recover the amount of the bond from 
the principal, they can still be afraid that 
the principal would not be able to pay the 
full amount of the bond and they would be 
liable and therefore they would have the 
incentive to make him keep the peace. For 
instance the financial state of the principal 
might deteriorate or be might purposely 
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get rid of his property. There can however 
be no doubt that the Crown need nob 
proceed first against the principal bub can 
proceed against either or both of the sure¬ 
ties and it is therefore open to the Crown 
to collect the whole amount due under the 
bond from either surety. Each surety 
therefore knows that he may be called 
upon to pay up the whole amount due 
under the bond and has an incentive to 
make the principal keep the peace. The 
fact that if the whole amount is recovered 
from a surety there is nothing left to 
recover from another surety or from the 
principal does not alter matters, for, it is 
not the thought that some one else may or 
may not have something to pay but the 
fact that he himself may have to pay the 
whole amount that is likely to make the 
surety do all he can to persuade the prin. 
cipal to keep the peace. To hold the view 
that the principal was liable to pay the 
amount of the bond and that each surety 
was in addition to that liable to pay the 
amount which he agreed to pay as surety 
would, it seems to me, amount to this, that 
the principal and each surety executed an 
independent bond and there was no joint 
liability. 

If we consider however Form No. 11 of 
Sch. 5, we find that there is one bond by 
the principal followed after his signature 
by the undertaking of the sureties binding 
themselves jointly and severally. In the 
Form the amount in rupees is left blank, 
but presumably the sum to be entered 
would be the same both as regards the 
principal and the sureties and the blank is 
only left because the amount of the bond 
would vary according to the principal in 
various proceedings under S. 107. If the 
sureties bind themselves jointly and seve- 
rally in say Rs. 200, I do not see how it 
can be held that each of them can be 
called upon to pay Ea. 200. If we consider 
S. 118, Proviso 3, we find that when the 
person in respect of whom the enquiry is 
made is a minor, the bond shall be executed 
only by his sureties. This appears to me to 
imply that when that person is not a 
minor that bond is executed by him and by 
his sureties, that is to say, there is a joint 
and several liability for the total amount 
of the bond and for no more. 

Next, if we consider S. 513, we find that 
when any person is required to execute a 
bond, with or without sureties the Court 
may, except in the case of a bond for good 


behaviour, permit him to deposit a sum of 
money or Government Promissory Notes to 
such amount as the Court or officer may 
fix, in lieu of executing such bond. It has 
been held in 32 Bom 449® that the deposit 
allowed under S. 513 is allowed in substi¬ 
tution only of the bond which the principal 
himself would otherwise execute, not in 
substitution of any bond which his surety 
executes. With all due respect to the 
learned Judges who decided that case I am 
unable to hold the same view and I may 
say that this view was only expressed as 
an obiter dictum. The words used there * 
are that the Court may permit the deposit 
of a sum of money or Government Promis¬ 
sory Notes in lieu of executing such bond. 
If the bond is a bond with sureties, it 
seems to me that this deposit replaces the 
whole bond and not merely the bond of 
the principal. In the bond the principal 
and the sureties merely undertake to pay 
a certain sum of money and they do not 
hypothecate any property; in fact they 
merely sign the bond. Under S. 513 how¬ 
ever, the principal would deposit a sum of 
money or Government Promissory Notes 
instead of merely affixing his signature to 
a bond, that is to say he would be deprived 
of the use of money or Government Pro- 
missory Notes so that the burden is more 
onerous than if he merely signed a bond 
without parting with any of his money or 
promissory notes. This being so, I do not 
think that the word ‘permit’ would be 
employed if sureties were still liable, as it 
suggests that the Court imposes a some¬ 
what lesser burden. In the Code the expres¬ 
sion always is “a bond with sureties” and 
I do not see why the liability of a surety 
under the Code of Criminal Procedure can, 
in view of what I have said above, be 
differentiated from that of a surety under 
the civil law. 

I therefore hold that the principals can 
be called upon to pay Rs. 200 and any one 
of the sureties can also be called upon to 
pay the same amount, but if any one is 
called upon to pay the whole amount of 
Rs. 200, any other on that bond, be he 
principal or surety, cannot be ordered to 

pay anything more. As regards Hashmat 
Shah, as I have said, an examination o 
the record shows me that he does no 
appear as surety in any bond and therefore 
nothing can be take n from him. Finally, i 

3. Laxmanlal v. Malahaukar, (1908) 39 Bom 449 
=10 Bom L B 653. 
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has been argued that in the circumstances 
of this case, the Magistrate should not have 
called upon the sureties to pay as much as 
Rs, 200 each. An examination of S. 323 
record shows that the principals beat a 
woman with their hands and there is no 
medical evidence to show that she had 
received any visible injury. The unim. 
portant nature of the offence is shown by 
the fact that the sentences were only of 
Rs. 10 each. The Magistrate held that his 
experience in the district had been that 
sureties enter into their bonds with an 
utter disregard for the liabilities they 
assume from a monetary point of view and 
for what ought to be a very real responsi¬ 
bility for law and order. This may be so, 
but on the other hand the position of a 
surety is not that of a principal in this 
respect. The principal can make himself 
keep the peace but the surety can only do 
his best to make the principal keep the 
peace and it is difficult to see how any of 
the sureties in the present case could have 
succeeded in preventing the principals from 
slapping an old woman. In the circum¬ 
stances therefore, I do not think that this 
is a case where the sureties ought to be 
made to lose the full amount for which 
they have made themselves liable. For this 
reason I reduce the amount to be paid by 
Abdul Sattar and Sirajuddin to Rs. 45 each. 

The principals have not approached this 
Court and I do not therefore interfere with 
the orders passed about them except that 
as two sureties have to pay Rs. 45 each a 
sum of Rs. 90 has to be deducted from the 
amount that can be realized from the 
bonds, that is to say Rs. 30 will have to 
be deducted from Rs. 200 which each of 
these three principals has been ordered to 
pay. The application in revision is there¬ 
fore accepted by modification of the order 
of the original Court as stated above. 

B.D./r,k. Order accordingly. 
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Ziaul Hasan J. 

Mt. Kausila — Accused — Applicant. 

V. 

Emperor, 

Criminal Revn. No. 123 of 1937, Decided 
on 15bh August 1938, from order of Sess. 
Judge, Fyzabad, D/- i9tb October 1937. 


(a) U. P. Municipalitiei Act (2 of 1916). Sec*. 
186 and 178—Order on notice under Sec. 178 
is not necessary before notice under S. 186. 

Section 18G does not require that notice undoc 
that Section should bo given only after orders 
have been passed on a notice under S. 178. S. 178 
is quite goneral and .applies to cases in which such 
a notice has been given to the Board as well as 
to those in which it has not been so given. 

[P 200 C 2) 

(b) U. P. Municipalities Act (2 of 1916), 
S. 302—Reasonable time. 

Three days time for demolition of a wall speci¬ 
fied in a notice under S. 183 was held to be not a 
reasonable time. [P 200 C 2] 

(c) U. P. Municipalities Act (2 of 1916), Secs. 
185 and 307 — Conviction under — Order for 
demolition of new construction held without 
jurisdiction. 

A Magistrate who convicted the applicant under 
Ss. 165 and 307 ordered him to demolish the new 
construction within a week ; 

Held that the order for demolition was entirely 
without jurisdiction. [P 200 C 2] 

K. P. Misra — for Applicant. 

H. K. Ghosh — for Opposite Party. 

Order.—Mt. Kausila, the applicant in 
this case, was prosecuted under Ss. 185 
and 307, U. P. Municipalities Act of 1916 
by a Magistrate of the First Class and con¬ 
victed and fined Rs. 50 and Rs. 60 respec. 
tively under the two charges. She appealed 
to the learned Sessions Judge of Fyzabad 
and the learned Judge while maintaining 
her convictions reduced the sentences of 
fine to Rs. 5 and Re. 1 respectively. She has 
DOW come up in revision to this Court. 
The facts are that in June 1937 the appli¬ 
cant began to build a wall of her house 
situated within the Municipality of Sultan- 
pur. It is admitted that she gave no notice 
under Sec. 178, Municipalities Act, to the 
Municipal Board. On 18th June 1937, the 
Board sent a notice to her asking her to 
stop the unauthorized building at once and 
to show cause within three days why she 
should not be prosecuted for constructing 
the wall without the sanction of the Board. 
This notice, it appears from the report of 
the serving official, the applicant refused 
to take. Thereupon another notice to the 
same effect was issued on the same date 
and it was affixed to the applicant’s bouse. 
In the evening of the same day, the appli¬ 
cant put in an application saying that she 
was only reconstructing a dilapidated wall 
inside her house thinking that no sanction 
of the Board was necessary for its con¬ 
struction but praying that sanction might 
be accorded if it be considered necessary. 
As this application was not accompanied 
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by a plan, the applicant was directed to her to demolish the unauthorized consferuc- 


put in a plan of the construction. On the 
next day, that is 19th June 1937, another 
notice was served upon the applicant but 
this notice was in very vague terms. It 
only said : 

A copy of the order is being sent to you and you 
are informed by means of this notice that you 
should comply with the order, otherwise proper 
proceedings will be taken. 

On 21st June 1937, the Chairman of 
the Board ordered that a notice for demoli- 
tion of the wall be issued to the applicant 
under S. 186, Municipalities Act, and on the 
same day such a notice was issued and 
served upon the applicant (by which she 
was required to demolish the wall) within 
three days. On 26th June 1937, the 
Chairman of the Board ordered prosecu¬ 
tion of the applicant for failure to comply 
with the notice dated 21st June 1937. On 
these facts the applicant was prosecuted 
under Ss. 185 and 307, Municipalities Act, 
and convicted as noted above. The learned 
trying Magistrate by his order of convic¬ 
tion also ordered the applicant to demolish 
the new construction within a week. 

It is not contended before me that no 
notice under S. 178 was necessary either 
by reason of the wall not abutting on any 
public street or place or otherwise. I have 
also seen the bye-laws of the Sultanpur 
Municipality which make it incumbent to 
give notice under the aforesaid Section for 
all constructions within the municipal 
limits. It is also not denied that the appli¬ 
cant’s conviction under Sec. 186 was good. 
What is contended is that the conviction 
under Sec. 307 was illegal and should not 
stand. That Section lays down that if a 
notice has been given under the provisions 
of the Municipalities Act or under a rule 
or bye. law to a person requiring him to 
execute a work in respect of any property, 
moveable or immovable, public or private, 
or to provide or do or refrain from doing 
anything within the time specided within 
the notice, and if such person fails to 
comply with such notice, then the said 
person shall be liable on conviction before 
a Magistrate to a fine which may extend 
to Rs. 500 and in case of a continuing 
breach to a further fine which may extend 
to Rs. 5 for every day after the day of the 
first conviction during which the offender 
is proved to have persisted in the offence. 
A notice under S. 186, Municipalities Act, 
was duly served upon the applicant asking 


tion. It is contended that this notice was 
illegal as no orders had been passed on the 
applicant’s application for sanction, but I do 
not think that there was any illegality in 
the notice on that account. S. 186 does not! 
require that notice under that Section' 
should be given only after orders have been 
passed on a notice under Sec. 178. That 
Section is quite general and applies to cases 
in which such a notice has been given to 
the Board as well as to those in which it 
has not been so given. It runs as follows: 

The Board may at any time by written notice 
direct the owner or occupier of any land to stop 
the erection, re-erection or alteration of a building 
or part of a building or the construction or 
enlargement of a well thereon in any case where 
the Board considers that such erection, re*ereo- 
tion, alteration, construction or enlargement is an 
oSence under S. 185 and may, in like manner, 
direct the alteration or demolition as it deems 
necessary of the building, part of a building, or 
the well as the case may be. 

The notice of 21st June 1937 was to my 
mind a perfectly valid notice and as the 
applicant failed to comply with that notice, 
she was liable to be prosecuted and fined 
under Sec. 307. Reliance was also placed 
on S. 302 which says that when any notice 
issued under any Section of the Act requires 
an act to be done for which no time has 
been fixed by such Section, the notice shall 
specify a reasonable time for doing the 
same and that it shall rest with the Court 
to determine whether the time so specified 
was a reasonable time within the meaning 
of this Section. I agree with the view of 
the learned Sessions Judge that the three 
days time given by the notice of 2l8t June 
1937 was not reasonable and it is because 
of this that the learned Judge has already 
reduced the applicant’s fine under Sec. 307 
to a nominal sum. I see no reason to inter¬ 
fere with the order of the learned Sessions 
Judge and dismiss this application except 
in so far as to say that the order of^ the 
learned trying Magistrate for demolition 
of the wall within a week was entirely 
without jurisdiction. 

k.S./r.k. Order accordingly^ 
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FULL BENCH 

Thomas G. J., Ziaul Hasan 
AND Yorke JJ, 

Bepin Singh — Appellant. 

V. 

Bhagwan Singh and others — 

Respondents. 

First Appeal No. 91 of 1936, Decided on 
29th August 1938, against order of the 
Civil Judge, Fyzabad, D/. 27th May 1936. 

Court-fees Act (1870), S. 7 (iv) (c) and 
Sch. 2, Art. 17 (iii) —Question whether decree 
sought by plaintiff is mere declaratory decree 
without consequential relief depends not on 
whether or not he was party to decree —Plain¬ 
tiff not party to decree seeking declaration 
that he is not bound by that decree —Prayer 
comes under S. 7 (iv) (c). 

The questioD whether a decree sought by a 
plaintiff is a mere declaratory decree without any 
coneequential relief coming under Art. 17 (iii) of 
Sob. 2, Court-fees Act, or whether it is a decree 
with consequential relief governed by Sec. 7 (iv) 
(c), Court-fees Act, depends not on whether or not 
the plaintiff was a party to the decree which he 
is seeking to avoid but on whether or not the 
relief claimed comes under S. 42, Specific Relief 
Act. Hence even when a plaintiff not a party to a 
decree seeks a declaration that he is not bound 
by that decree or that a decree-holder cannot pro¬ 
ceed against certain property, he is seeking to 
obtain a declaratory decree where consequential 
relief is prayed within the meaning of Sec. 7 (iv) 
(c), Court-fees Act, and ho is therefore bound to 
pay court-fees accordingly : Case law discussed. 

CP 203 C 2; P 204 0 1] 

Badha Krishna and N. Banarji — 

for Appellant. 

Durga Dayal—/or Respondents 4 and 5. 

Bhagwan Singh (Respondent 1) 

in person. 

Govt. Advocate — for the Crown. 

OPINION. 

Ziaul Hasan J. — In this first appeal 
the office made a report that the plaintiff, 
appellant who had paid court-fee on his 
memorandum of appeal under Art. 17 (iii) 
of Sch. 2, Court-fees Act, should pay ad 
valorem court-fee on the valuation of the 
appeal. This report was objected to by the 
learned counsel for the plaintiff.appellant 
and the matter came before a Division 
Bench of this Court of which I was a 
member. The learned counsel for the appel. 
lant relied on the Pull Bench case in 1937 
OWN 1186^ in which it was said that 
when a person who is a party to a decree 
asks for a declaration about the decree 
being illegal and void, the grant of such 
a declaration in his favour necessarily has 

1. Mt. Roop Rani v. Blthal Das. (1938) 96 A I R 
Oudh 1=179 I C 81=1087 OWN 1186 
(FB). 
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the effect of setting aside the decree and 
relieving him of the obligation under it, 
and that in such a case a consequential 
relief should therefore be deemed to be 
implied in the prayer for the declaration 
claimed and the plaint should accordingly 
bear ad valorem court-fee under S. 7 (iv) 
(c), Court-fees Act. On these remarks it 
was contended that the rule laid down in 
that case did nob apply to the case of a 
person who, like the present plaintiff-appel. 
lant was not a party to the decree about 
which the declaration is sought. We were 
not however sure that the reasons under, 
lying that decision turned on whether or 
not the plaintiff was a party to the decree 
which he was seeking to avoid. We there, 
fore framed the following question for 
decision by a Full Bench : 

When a plaintiff not a party to a decree seeks 
a declaration that bo is not bound by that decree 
or that a decree-holdor cannot proceed against 
certain property, is ho seeking to obt.ain a declara¬ 
tory decree where consequential relief is prayed 
within the meaning of See. 7 (iv) (c), Court-fees 
Act, and is he therefore bound to pay court-fees 
accordingly ? 

The Full Bench has now heard the 
arguments of the learned counsel for the 
plaintifif.appellant and of the learned 
Government Advocate to whom notice was 
issued by the Division Bench on the point. 
No doubt a large number of cases, specially 
of the Madras and Lahore High Courts, 
appear to favour the view contended for 
by the learned counsel for the appellant 
but there are decisions to the contrary also. 
On behalf of the appellant reliance is placed 
on the cases in 1 O W N 582,^ 1937 O W 
N 1186,^ 38 Mad 922.^ 56 Mad 212.'‘ AIR 
1936 Mad 470.® A I R 1937 Mad 449,® 
AIR 1923 Lah 373,^ AIR 1929 Lah 
446® and A I R 1930 Lah 755.® On the 
other hand, the learned Government 
Advocate relies on the cases in 6 O W N 


2. Sri Ram v. Mathura Prasad, (1926) 12 A 1 R 

Oudh 500=85 I C 349=1 OWN 582. 

3. Arunachalam Chetty v. Rangaswamy Pillal, 
(1915) 2 A I R Mad 948=28 I C 79=36 Mad 
922=28 M L J 118 (F B). 

4. Venkatasiva Kao v. Yenkatanarasimba Satya- 

narayanamurty, (1932) 19 A 1 R Mad 605 = 
139 I O 317=66 Mad 212=63 M L J 764. 

5. Abdullah v. Subramanyan Pattar, (1936) 23 

AIR Mad 470=163 I C 203=71 M L J 383. 

6. Yallabhaobaryulu v. Rangacharyulu, (1937) 

24 A I B Mad 449=171 I C 889. 

7. Mt. Nibal Devi v. Hal Chauni Lai, (1928) 10 
AIR Lah 373=73 I 0 767. 

8. Sukh Dial v. Durga Das, (1929) 16 A I B Lah 

446=113 I 0 908. 

9. Karam Chand v. Uma Datt-Haafirai. (1930) 17 

AIR Lab 765=126 I 0 753=31 P L B 363. 
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1105,^® 11 O W N 488“ 11 O W N 
1292,'^ 1 Pat 197,^^ AIR 1938 Nag 183,“ 
1938 A L J 578“ and 39 Cal 704.“ 

The case in 1 O W N 582^ was decided 
by a Bench of the Court of the Judicial 
Commissioner of Oudh. In that case a 
plaintiff who was no party to a mortgage 
decree sued for a declaration that the pro. 
petty belonged to him and was not.liable 
to be sold in execution of the decree. It 
was held that the plaintiff being no party 
to the mortgage decree, the suit did not 
inTolve a consequential relief and the court- 
fee of Rs. 10 paid by him was sufficient. 
The decision in the Full Bench case in 1937 
OWN 1186^ has already been quoted by 
me, but it cannot, to my mind, be deemed 
to have laid down that a person who is 
not a party to a decree which he Is seeking 
to avoid is not liable to pay ad valorem 
court.fee for the declaration sought by him. 
Because in that case the plaintiff was a 
party to the decree about which he was 
seeking a declaration and because it was 
there held that he should pay ad valorem 
court-fee, it cannot logically be argued that 
the rule laid down in that case is in every 
case inapplicable to that of a plaintiff who 
is not a party to the decree. To my mind 
the words “when a person who is a party 
to a decree” occurring in the judgment of 
the late Srivastava J.,did not imply that a 
contrary rule will hold good in the case of 
a person who is not a party to the decree 
in question. 

The Full Bench case in 38 Mad 922,® 
does not also help the appellant in my 
opinion. In that case also, the persons seek, 
ing the declaration were parties to the 
decree and no rule was laid down in that 
case about the court-fee on a suit brought 
by a person who was not a party to the 
decree, the subject of the suit. The learned 
counsel relies on the following remark 
occurri ng in the order of reference : _ 

10. Deoraj v. Kung Behati, (1930) 17 A I R Oudh 

104=124 I 0 420 = 5 Luck 474 = 6 O W N 
1106. 

11. Lallo Prasad v. Bahebdin Singh, (1934) 21 

air Oudh 212=160 I 0 722=8 Luck 668= 
11 O W N 488. 

12. Mathura Prasad v. Ram Lai, (1934) 21 A I R 
Oudh 605=162 I 0 812=11 OWN 1292. 

15. Surendra Natain Singh v. Bhambehati Singh, 

(1922) 9 A I R Pat 404=1 Pat 197. 

14. Dattajl Patashramji Kunbi v. Bhagiiathl, 
(1988) 26 A IR Nag 183=174 I C 891. 

16. Daroga Govlnd Rao v. Mohar Govind Rao, 

(1988) 26 A I R All 481=1 L R (1938)A11 470 
=1938 A L J 6T8. 

16, Leokali Koer v. Kedar Nath, (1912) 39 Cal 
704=16 I 0 427=16 OWN 830. , 


The case might be difierent where a declaratioa 
is sought by a person who is not a party to the- 
bond or the decree. In a case like that, the suit 
may properly be regarded as one for declara- 
tioD • • • • 

This was only an opinion expressed by 
the Judges referring the case to a Full' 
Bench and the judgment of the Full Bench 
does not appear to have endorsed it, nor 
indeed was it necessary to do so as the 
case was that of a person seeking to avoid 
a decree to which he himself was a party. 
The case in 56 Mad 212^ is not also in 
point, not only because the plaintiff in that 
case was, unlike the present appellant, a 
party to the decree but also because the 
decision in the case rested on a local Court, 
fees Act of the Madras Presidency. The- 
decision in A I R 1936 Mad 470® is a 
single Judge decision and is based on 
the following remark of Anantbakrisbna 
Ayyar J., in 56 Mad 212*: 

A decree will have full force and binding effect 
between the patties to it until it is set aside by the 
persons who were parties to it ; but persons who- 
were not parties to it can only sue for a declara- 
tion in respect of their rights in relation to tbe- 
decree. 

« t 

But, in view of the fact that the plaintiff 
in the case in 56 Mad 212* was a party to- 
the decree and of the decision in that case 
that the suit was a suit for cancellation of 
the previous decree falling within Section- 
7 (iv-A) (as amended by Madras Act 5 of 
1922) of the Court.fees Act, it cannot be- 
said that what Anantbakrisbna Ayyar J. 
said is a general proposition of law. The case¬ 
in A I R 1937 Mad 449® follows the case 
in 56 Mad 212,* and the same remark of 
Anantbakrisbna Ayyar J. has been refer- 
red to with approval. In A I R 1923 Lab- 
373,^ the suit was for a declaration that a 
mortgage decree obtained against certain 
property be declared void and inoperative- 
and not liable to execution qua the pro¬ 
perty in suit on the ground that the pro¬ 
perty was dedicated property. It was no 
doubt held by a Bench of the Lahore High 
Court that a person not a party to a decree 
may sue to have it declared void without 
claiming any consequential relief and that 
such a suit is not governed by S. 7 (iv) wA 
A similar view was taken in A I R 
Lah 446® and also in A IR1930 Lah 755, 
in which reliance was placed on the earlier 
case in A I R 1923 Lah 373.^ 

Coming now to the cases relied on by t a 
learned Government Advocate, I 6°“ “. \ 
the case in 6 O W N 1105“ is not in 
as in that case a Hindu son did not “k 
a declaratory decree only but sued for pos-- 
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session also. In 11 0 W N 488^* a suit 
had been brought for a declaration that a 
simple money decree obtained by the 
defendant against the father of the plain¬ 
tiffs was not binding and the joint family 
property in the hands of the plaintiffs was 
not attachable. It was held that ad valo¬ 
rem court, fee was payable because the 
obvious result of the decree asked for the 
plaintiffs would be to save them from pay- 
ment of the decretal money and conse. 
quential relief is implicit in the declaration 
asked for. It appears to me that the pre. 
sent case is completely governed by this 
decision. In 11 O W N 1292*^ it was held 
that the question of court, fees must be 
decided on the allegations made in the 
plaint and the relief actually asked for 
therein and that it is the bounden duty of 
Courts to look into the substance of the 
relief claimed. In this case the plaintiff 
who was seeking the cancellation of a 
decree of wakf and a will was not a party 
to those documents. 

In 1 Pat 197*® the members of a joint 
Hindu family sought for a declaration that 
the sale of the property held in execution 
of a decree obtained on a bandnote against 
two members of the family was null and 
void to the extent of the plaintiffs’ shares 
in the property. It was held that the suit 
was in fact a suit for a declaration with 
consequential relief. In A I R 1938 Nag 
183** a person who was a bona fide pur¬ 
chaser for value of lands which were found 
to be burdened with a charge of a main- 
tenance decree, brought a suit for a declara¬ 
tion that the land was nob liable for the 
maintenance charge and it was held that 
although the relief asked for a mere declara¬ 
tion, yet it involved a consequential relief 
of amendment of the maintenance decree 
and S. 7 (iv) (c), Court-fees Act, applied. In 
the case reported in 1938 A L J 578*® also, 
the plaintiffs were no parties to the mort¬ 
gage deed executed by defendants 2 and 3 
nor to the decree based thereon. It was 
held by a Bench of the Allahabad High 
Court that according to the allegations 
contained in the plaint, the plaintiffs were 
in substance asking for the cancellation of 
the mortgage bond on the basis of which 
the decree was obtained and were under 
the circumstances liable to pay ad valorem 
court.fee. The case in 39 Cal 704*^ contains 
in my opinion the principle on which cases 
of the kind now before us should be decided. 
The plaint in that case contained three 
reliefs of which relief 1 was as follows : 


That it may be declared that the registered deed 
dated 1st June 1896. for Rs. 14.000 executed by 
defendant 9 m favour of the father and ancestors 
of defendants 1 to 8 is collusive, nominal, invalid 
fraudulent and without consideration; that the 
decree passed on the basis thereof which is pend¬ 
ing execution in No. 83 of 1909 in the First Court 
of the Subordinate Judge at Arrah has been 
collusively and fraudulently obtained and it Is iu- 
efiectual, inoperative and invalid and that for the 
satisfaction of the said decree, the mortgaged 
property in question mentioned in the said decree 
cannot be sold. 

The learned Chief Justice, Sir Lawrence 
Jenkins remarked : 

It is in this Section (S. 42, Specific Relief Act) 
that the law as to merely declaratory decrees 
applicable in the circumstances of this case is now 

to be found.We have to be guided by its 

provisions as they ate expressed. The Section does 
not sanction every form of declaration but only a 
declaration that the plaintiff is ‘entitled to any 
legal character or to any right as to any property;' 
it is the disregard of this that accounts for the 
multiform and, at times, eccentric declarations 
which find a place in Indian plaints. 

**•••»•» 

Now what are the declarations that are sought 
in this case? None relate to the plaintiff’s legal 
character; so only those are permissible which 
relate to 'any right as to any property.’ Of the 
declaration in the first prayer of the plaint, none 
as expressed, is a declaration of this character; it 
may bo that the proposition at which the plaintiff 
aims is in some measure involved in those declara¬ 
tions, but that is not what is sanctioned by 8. 42. 

Applying this test, which if I may aay so 
with respect, is the correct test in cases of 
this kind, to the case now before us, it 
seems to me clear that the suit of the 
plaintiff-appellant does not fall within the 
purview of S. 42, Specific Relief Act, and 
consequently it cannot be said to be a suit 
merely for a declaratory relief. I may add 
that the late Srivastava J. who wrote the 
leading judgment in the Full Bench case 
in 1937 OWN 1186* referred to above, 
applied the test laid down in 39 Cal 704*® 
to the case before him and remarked : 

I might also point out that as was held in Deo- 
kali Koer v. Kedar Nnth,^^ the declaration sought 
in this case does not relate either to the plaintiff’s 
legal character or to any right as to any property, 
and is not therefore one contemplated by 8. 42, 
Specific Relief Act. In this view of the matter also 
the present suit cannot be regarded as a suit to 
obtain a declaratory decree where no consequential 
relief is prayed. 

To my mind the real test in cases of the 
kind now before us is not whether the 
plaintiff was or was not a party to the 
decree or document sought to be avoided 
by him, but whether or not the declaratory 
decree sought by him comes within the pur- 
view of S. 42, Specific Relief Act. I would 
therefore answer the question referred to 
the Full Bench as follows ; 
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The question whether a decree sought by 
ja plaintiff is a mere declaratory decree 
[without any consequential relief coming 
[Under Art. 17 (iii), Sch. 2, Court.fees Act, or 
whether it is a decree with consequential 
relief governed by S. 7 (iv) (c), Court-fees 
Act, depends not on whether or not the 
plaintiff was a party to the decree which 
he is seeking to avoid, but on whether or 
not the relief claimed comes under S. 42, 
Specific Belief Act. 

Thomas C. J. — I agree. 

Yorke J. — I agree. 

D.S./r.K. Answer accordingly* 

A. I. R. 1938 Oudh 204 
Thomas C. J. and Ziaul Hasan J. 

Bindra Prasad — Defendant — 

Appellant. 

V. 

Raja Bahadur Suraj Bakhsh Singh — 

Plaintiff — Respondent. 

Second Bent Appeal No. 38 of 1936, 
Decided on 3rd August 1938, against decree 
of Dist. Judge, Sitapur, D/- 21-1.1936. 

(a) Oudh Rent Act (22 of 1886), S. 19-A— 
Oudh Government Revenue (B) Department 
Resolution No. 4308/1. B., dated 28tb October 
1932, Cl. (9) (f) — Cl. 9 (f) doe* not apply to 
ex-proprietary tenants whose rent is fixed by 
Court. 

Clause 9 (f) of the Revenue (B) Department 
Resolution of Local Government No. 4308/1. B. 
dated 28th October 1932 ^hiofa deals with remis¬ 
sions of rent and revenue on account of slump in 
prices applies only to those tenants who obtained 
land from the zamindar in 1S39 or 1340-F and 
agreed to pay a certain amount of rent, and does 
not apply to ez-proprietary tenants whose rent is 
fixed by Court : 11 OW N 1562, Rel. on. 

[F 205 0 1] 

(b) Oudh Rent Act (22 of 1886), S. 19-A — 
Oudh Government Revenue (B) Department 
Resolution No, 4308/1. B., dated 28th October 
1932, Cl. 9 (f)— Mortgage by proprietor of his 
share—Share sold and purchased by mortgagee 
in 1931 — Proprietor held became ex-proprie¬ 
tary tenant on that date and was entitled to 
remission prescribed by Resolution — Mortga¬ 
gee’s taking possession in 1341-F of share pur¬ 
chased held of no consequence. 

A share of a proprietor was mortgaged by him. 
The mortgagee obtained a decree in execution of 
which the mortgaged share was sold and pur¬ 
chased by the mortgagee himself on 21st Septem¬ 
ber 1931. The mortgagee obtained possession of 
the share in 1341-F and in 1934 he applied to the 
Revenue Court for fixation of ex-proprietary rent: 

Meld that it was not correct to say that it was 
only in Id41-F when the mortgagee obtained pos¬ 
session of the share purchased by him that the 
proprietor became an ex-proprietary tenant. Ac¬ 
cording to Sec. 7-A, Oudh Rent Act, a person be¬ 
comes an ex.proprietary tenant as soon as his 
proprietary rights are transferred. The transfer of 
the proprietor’s rights took place on 2l8t Septem¬ 
ber 1931 when his share was sold and purchased 


A. I. B. 

by the mortgagee. The proprietor therefore became 
an ex.proprietary tenant of his sir on that date 
and it was of no consequence when the auction- 
purchaser obtained actual possession of the share 
purchased by him. Hence the proprietor was a 
tenant on the date of the Government Resolution 
and as such was entitled to the remission pres, 
cribed by that Resolution : 1935 OWN 1196, 
Bel. on. [P 205 0 2] 

Akhlaquo Husain and K. N. Tan — 

for Appellant. 

B. N. Shargha — for Respondent. 

Judgment. — This second rent appeal 
against an appellate decree of the learned 
District Judge of Sitapur arises out of a 
suit for arrears of rent, brought by the 
plaintiff.respondent Baja Bahadur Suraj 
Bakhsh Singh against the defendant.ap- 
pellant, Bindra Prasad. The claim was for 
recovery of Bs. 102-3-0 as rent for the 
whole of 1341.F and for Kharif 1342.F in 
respect of certain plots of village Sidhauli. 
The facts are that the defendant.appellant 
was proprietor of a 7/46th share of l/6th 
of Mohal Baghubar Dayal in village Sid. 
hauli. This share was mortgaged by him 
to the plaintiff.respondent. The latter put 
the mortgage in suit and obtained a decree 
in execution of which the mortgaged share 
was sold and purchased by the plaintiff- 
respondent himself on 21st September, 
1931. The plaintiff.respondent obtain^ 
possession of the share in 1341-F and in 
1934 he applied to the Revenue Court for 
fixation of ex.proprietary rent on the defen- 
dant-appellant’s sir. On this application 
the following order, was passed by the 
Revenue Court. 

I think the tahslldar’s suggestions are reason¬ 
able. The ex-proprietary tenant is certainly enti¬ 
tled to remissions of rent like other tenants of the 
mohal on account of natural calamitira and 
slump in prices. This be will get in addition to 
the remission he is by right entitled to as an ex- 
proprietary tenant, that is to the extent of one- 
fourth of the rent payable by statutory tenants 
for similar plots. No permanent remission on 
account of calamities, eto. oan be allowed in the 
tent itself. This remission will vary from 
year according to the remissions allowed by the 
Government. Rs. 74-5-0 is fixed as the annual 
ex-proprietary rent of the str plots in suit. 

This order was passed on 23rd Augost 
1934 and the present suit for arrears of 
rent was filed on 4th March 1936. 1 0 
defendant contended that the plaintiff^ 
not entitled to rent for kharif 13^^'^. \ 
the ex.proprietary rent was fixed after t a 
and as the defendant’s proprietary snare 
was under the management of a 
up to 23rd August 1934. He also claims 
that he was entitled to remissions on ac- 
count of slump in prices like statutory 
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anta. The trial Court accepted the first 
plea aud held that the plaintiff was not 
entitled to rent for kharif 1341 but over¬ 
ruled the defendant’s plea that ho was 
entitled to any remission on account of 
slump in prices. The plaintiff-respondent 
submitted to this decree but the defendant 
appealed to the learned District Judge who 
agreed with the findings of the trial Court 
and dismissed the defendant’s appeal. He 
has now come up in second appeal to this 
Court. 

The only point urged on behalf of the 
appellant is that be is entitled to get a re¬ 
mission of rent on account of the slump in 
prices which statutory tenants have been 
getting by order of Government since 
1339.F. To this the reply on behalf of the 
plaintiff-respondent is that the Revenue (B) 
Department Resolution of the Local Govern, 
ment No. 4308/1. B., dated 28th October 
1932 which deals with remissions of rent 
and revenue on account of slump in prices 
is not applicable to the defendant-appel¬ 
lant and in support of this assertion reli- 
ance is placed on Clause 9 (f) of the said 
Resolution which runs as follows : 

That thoio should not be lomission of rent in 
the oase of new tenants who have taken up land 
In 1339 or for 1310. 

It is argued that as the plaintiff-respon¬ 
dent obtained possession of the share pur. 
chased by him in auction only in 1341-F 
the defendant.appellant became an ex.pro- 
piietary tenant in that year and that he 
should be deemed to be a “new tenant who 
has taken up land in 1339 or for 1340.F.” 
We are unable to accept this argument. In 
the first place, Cl. 9 (f) of the Resolution 
appears to us to apply only to those tenants 
who obtained land from the zamindar in 
1339 or 1340.F and agreed to pay a certain 
amount of rent, and does not apply to ex- 
ipropiietary tenants whose rent is fixed by 
Court. We are supported in this conclusion 
by the following remark of the Board of 
Revenue in 11 O W N 1562.^ 

The rent fixed by order of a Court in an 
enhanoement salt on the basis of rates evolved on 
the basis of rentals obtaining in the pre*elump 
period is not the same thing as a rent agreed on 
between the landholder and tenant on a fresh 
admission after the slump began. 

This was no doubt a suit for enhancement 
of rent but the remark just quoted is suffi. 
oient to show that Cl. 9 (f) of the Beso. 
lution referred to above applies only to 
agreements for rent newly entered into by 

1, Uma Nath Bux Bingh v. Chandrapal Singh, 
(1934) 11 O W N 15C2. 


the tenant and the landholder in 1339 or 
1340.F. In the second place, it is not cor. 
rect to say (and the learned District Judge 
was also in error in giving a finding to this 
effect) that it was only in 1341.P when the 
plaintiff-respondent obtained possession of 
the share purchased by him that the ap¬ 
pellant became an ex-proprietary tenant. 
S. 7.A, Oudh Rent Act, clearly shows that 
a person becomes au ex.proprietary tenant 
as soon as his proprietary rights are trans- 
ferred. The transfer of the appellant’s pro. 
prietary rights in the present case took 
place on 2l9t September 1931, when his 
share was sold and purchased by the res¬ 
pondent. The appellant therefore became 
an ex-proprietary tenant of his sir on that 
date and it is of no consequence when the 
auction.purchaser obtained actual posses¬ 
sion of the share purchased by him, so that 
he was a tenant on the date of the Govern, 
ment resolution mentioned above, and as 
such was entitled to the remissions pres- 
cribed by that Resolution. The case in 1935 
OWN 1196" is a parallel case in which 
the Board of Revenue held that where ex. 
proprietary rent is fixed by order of the 
Court on the basis of rentals obtaining in 
the pre-slump period, the tenant will be 
entitled to claim temporary remissions of 
rent on account of fall in prices in the same 
way as other tenants get remissions. It is 
argued by the learned counsel for the res¬ 
pondent that this decision of the Board of 
Revenue applies to a case in which ex. 
proprietary rent has been fixed on the basis 
of pre-slump rates of rent and that in the 
present case there is nothing to show that 
the appellant’s rent was so fixed. We think 
there is no force in this argument. The 
order of the learned Assistant Collector 
quoted above clearly shows on the face of 
it that the appellant’s rent was fixed on 
the basis of pre-slump rates. 

Wo are of opinion that the Courts below 
were wrong in holding that the appellant 
was not entitled to remissions on account 
of the fall in prices like statutory tenants. 
The appeal is therefore decreed with costs 
and as there is no material on the record to 
determine the amount of remission admis¬ 
sible to the appellant, we remand the case 
to the trial Court through the learned Dis¬ 
trict Judge of Sitapur for determining the 
amount of remissions that the appellant is 
entitled to in the rent for Rabi 1341-F and 

2. Qadadhar Prasad 7. Sri Dhar, (1935) OWN 
1196. 
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Kharif 1342.F and to pass a decree in 
favour of the respondent after allowing 
those remissions. 

d.s./r.k. Case remanded. 
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FULL BENCH 

Thomas 0. J., Ziaul Hasan and 

Yorke JJ. 

Raghuraj Singh — Appellant. 

V. 

Abdul Rahman and others — 

Bespondents. 

Misc. Appeal No. 31 of 1935, Decided on 
22nd August 1938, against order of District 
Judge, Sitapur, D/. 25th February 1935. 

^(a) Provincial Insolvency Act (1920), Ss. 14 
and 16 — Application by creditors for with> 
drawal — Order ‘hie* made upon it does not 
mean allowed to withdraw — Other creditors 
can apply for substitution. 

Where the order passed on the application of 
creditors for withdrawal was merely "file," it 
cannot be said that those men were expressly 
allowed to withdraw. The word “file" does not 
mean withdrawal of an application. It simply 
means left on record and other creditors are en> 
titled to be substituted as petitioners under S. 16 : 
(1888) 21QB D 21 and (1895) IQB D 194, Bis¬ 
ting.; AIR 1932 All 147 ; AI R 1928 Mad 608 
ayid AIR 1932 Sind 161, Rel. on. [P 207 0 1) 

^ (b) Provincial Insolvency Act(1920),S. 16 

— Express order of substitution is not neces- 
sary. 

An express order of substitution Is not neoes* 
sary under S. 16 and substitution can be inferred 
from the Court continuing proceedings of the 
application of the creditor applying bo be substi* 
tuted under that Section. [P 207 G 1; P 208 0 1] 

^ (c) Provincial Insolvency Act (1920), S. 16 

— Creditor substituted in place of original ere* 
ditor can be substituted by another creditor. 

Substitution contemplated by Sec. 16 is that a 
creditor who has been substituted in place of the 
original creditor can in his turn be substituted by 
another creditor and so on. [P 208 C 1, 2] 

Sir Wazir Hasan, Hadha Krishna and 
H. D. Chandra — for Appellant. 

M. 'Wasim, Makund Behari Lai and 
P. D. Rastogi — for Respondents 2 
and 3. 

Makund Behari Lai and D. P. Rastogi 

for Respondent 1 (b). 

Opinion of the Full Bench 

Thomas C. J. — This miscellaneous ap- 
peal, against an order of the learned District 
Judge of Sitapur, dated 26th February 
1935, came up for hearing before a Bench 
of this Court, and the Bench has referred 
the following two questions to a Full Bench: 

1. Is an express order of substitution necessary 
under S. 16, Provincial Insolvency Act, or whe¬ 
ther substitution can be inferred from the Court 
continuing proceedings on the application of the 
creditor applying to be substituted under that 
Section ? 


2. Whether the substitution contemplated by 
S. 16 can only be in place of bheoriginalpetitioner 
or whether a creditor who has been substituted in 
place of the original creditor can in his turn be 
substituted by another creditor and so on ? 

The facts briefly are that on 31st July 

1933, Girdhari Lai and Damodar Dass 
presented a petition under Ss. 9 and 13, 
Provincial Insolvency Act, against Thakor 
Raghuraj Singh, the present appellant, who 
is the taluqdar of Sitarasoi in the district 
of Sitapur. Girdhari Lai and Damodar Dass 
were creditors of Thakur Raghuraj Singh, 
and they alleged that within three months 
before the filing of the petition Thakur 
Raghuraj Singh bad committed various acts 
of insolvency. On 23rd November 1933, 
Gobardhan Dass, another creditor, pre¬ 
sented a petition under Ss. 9, 13 and 16 of 
the Act. It appears from para. 3 of the 
petition that Gobardhan Dass apprehended 
that Girdhari Lai and Damodar Dass might 
withdraw their petition. On 22nd Decem¬ 
ber 1933, Girdhari Lai and Damodar Doss 
actually made an application that they 
should be allowed to withdraw it, and on 
27th January 1934, the following order 
was passed : “ File. If he (they) does not 
desire to appear he (they) may (not) do so ”, 
and a date was fixed for the hearing of 
Gobardhan Dass’s application. There were 
several adjournments in the case, and even¬ 
tually issues were framed on 8th Septem¬ 
ber 1934, and the Court fixed 3rd November 

1934, for disposal of the case. In the mean¬ 
time on 3rd October 1934, another creditor, 
Sita Ram, respondent, presented a petition 
under Ss. 7, 9, 13, 15 and 16 of the Act, 
and on 13th October 1934, yet other cre¬ 
ditors, Baijnath and Dwarka Dass, the 
other two respondents, presented a petition 
under those same Sections. On 31st Octo¬ 
ber 1934, Gobardhan Dass applied to be 
allowed to withdraw his petition, and by 
an order of that same date the learned 
District Judge allowed his petition to be 
withdrawn. When the case came up for 
hearing on 3rd November 1934, some more 
creditors appeared and presented a petition 
under S. 16 of the Act, but we are not con¬ 
cerned with that application in the presen 
appeal. On the same date the present rw- 
pondents applied to be substituted for t e 
“original creditor,” and this applic^iono 
theirs was allowed by the learned J^stric 
Judge by his order dated 25th February 

1935, This is the order which is the sno- 

ject of the present appeal. It is , * 

sary for me to discuss the first point un 
reference at any length because the learnea 
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counsel for both the parties have conceded 
that it is not necessary that an express 
order of substitution under S. 16, Provin. 
cial Insolvency Act should be passed. The 
contention of the learned counsel on behalf 
of the appellant is that there can be no 
application for substitution under S. 16 of 
the Act when the original application has 
been withdrawn under S. 14. I do not 
agree with this contention. S. 14, Provin¬ 
cial Insolvency Act, clearly lays down that 
DO petition, whether presented by a debtor or by 
a creditor, shall be withdrawn without the leave 
of the Court. 

Girdhari Lai and Damodar Dass in my 
.opinion were not allowed to withdraw their 
petition. The order passed on their appli- 
'cation was merely “File”, and according to 
the order.sheet, it was directed that if he 
(they) does not desire to appear he (they) 
may (not) do so”. It cannot be said that 
[those men were expressly allowed to with- 
draw. The word “File” does not mean with, 
drawal of an application. It simply means 
left on record. It therefore follows that the 
original application of Girdhari Lai and 
Damodar Dass was pending when the order 
lunder appeal was passed, and it never 
[ceased to subsist, and the creditors are 
entitled to be substituted as petitioners, 
according to S. 16, Provincial Insolvency 
Act. A petition under the Insolvency Act 
is for the benefit of all the creditors and no 
fraud should be allowed to be practised. It 
is true that no dehnite order substituting 
Gobardhan Dass as a petitioner was ever 
Imade, but the proceedings were in fact 
jcontinued on his application, and those 
proceedings were alive at any rate up to 
31at October 1934, the date of Gobardhan 
[Dass’s withdrawal. He was thus impliedly 
allowed to carry on. The applications of 
Sita Ram, Baijnath and Dwarka Dass were 
made before that date, and there can be no 
bar to their substitution under S. 16 of the 
Act as petitioners. The learned counsel for 
the appellant has relied on two English 
decisions reported in (1888) 21 Q B D 21^ 
and (1895) 1 Q B D 194,^ while the learned 
counsel for the respondents has relied on 
the following decisions : 64 All 72,® 51 Mad 

1, In re Maugham, (1886) 91 Q B D 31 =s 67 L J 
Q B 487 = 69 L T 263 = 36 W R 846 == 6 
Morrell 163. 

2. In re Maund, (1896) 1 Q 6 D 194 = 64 L J 
Q B 183 = 16 B 169 =* 72 L T 58 = 43 WR 
207. 

9. Ganga Nath ▼. Zalim Singh, (1932) 19 A I R 
All 147 = 185 1 C 260 — 64 All 72 = 1931 
A L J 1039. 


594* and 139 I C 851.® The two decisions 
relied on by the learned counsel for the 
appellant were considered and distinguish, 
ed in the Allahabad case reported in 54 
All 72.® It was held by a Bench of the 
Allahabad High Court that : 

In the wording of S. 16, Provincial Insolvency 
Acfc, tho only condition laid down, as a requisite 
for the person to be substituted for the original 
petitioner who does not proceed with due diligence 
on his petition, is that such person must be a 
creditor to whom the debtor may be indebted in 
the amount required by tho Act in the case of a 
petitioning creditor. It is not necessary that such 
creditor should have himself presented a petition 
for the adjudication within three months of the 
act of insolvency or that at the time of the 
substitution be should be entitled according to 
8cc.9(l)(c), Provincial Insolvency Act, to present 
an insolvency petition. 

This case undoubtedly is in favour of 
the respondents. In the case reported in 
51 Mad 594* it was held that: 

Where a creditor applied to have bis debtor ad¬ 
judicated an insolvent but would not proceed with 
his petition, another creditor, whose debt was not 
barred by limitation on the date of the original 
petition, can bo substituted as petitioner, under 
8. 16, Provincial Insolvency Act, (1920), and be 
allowed to continue tho petition, even though his 
debt might be barred by limitation on the date of 
the substitution, provided he was otherwise quali* 
fied to be a petitioning creditor under the Act. 

The case reported in 139 I C 851® is 
more or less on the same lines as the case 
reported in 51 Mad 594.* The facts of the 
present case are distinguishable from those 
in (1888) 21 Q B D 21^ on the ground that 
the petition in the present case has not 
yet been dismissed while in (1888) 21 
Q B D 21^ the petition bad been dismissed. 
In the case reported in (1895) 1 Q B D 
194® it was held that 

the Court will not amend a bankruptcy petition 
by adding as petitioners, after three months have 
elapsed from tho date of the act of bankruptcy 
upon which the petition is founded, creditors 
whose debts are other than those in respect of 
which the petition was presented, 
though one of tho learned Judges qualified 
this by saying that 

if within that period (three months) a debt has 
been made ground of the petition and it after¬ 
wards becomes desirable to add another party to 
tho petition in respect of that debt, leave may be 
given to join that other party as a petitioner 
where it will not lead to any injustice. 

In my opinion the object of S. 16, Pro- 
vincial Insolvency Ac t, is to prevent other 

4. Venkata Hanumantba Rao v. Gangayya, 
(1928) 16 A I R Mad 608 = 110 I C 611 = 61 
Mad 694 65 M L J 166. 

6. Salamatmal Janimal v. Gobindram Dharam 
Das, (1932) 19 A I R Sind 161 = 139 I C 851 
== 26 8 L R 162. 



208 Oudh 


B. N. Vyas V. Barkhandi Mahesh Pratap Narain 1.1, R. 


creditors from being injured by the action 
of one creditor who by reason of collusion 
or otherwise may not diligently prosecute 
the petition. If it is to be regarded as a 
new petition, this object is frustrated, and 
there is no purpose of having a Section of 
the kind. If the original petition had pro¬ 
ceeded up to the adjudication or if another 
creditor whose debt was not barred by the 
date of substitution had been substituted, 
and he had obtained an order of adjudica. 
tion, the applicants' debt which was not 
barred by the date of the petition could be 
proved. The learned counsel for the appel¬ 
lant has not been able to cite a single case 
of any Indian High Court in support of 
his contention. In my opinion there is no 
need to have recourse to the view of the 
law that has been taken in the English 
Courts when the decisions of the Indian 
Courts are quite clear and consistent with 
the wording of the Section of the Provin¬ 
cial Insolvency Act. 

It was next contended on behalf of the 
appellant that S. 16, Provincial Insolvency 
Act, allowed only one substitution and not 
ad infinitum. Stress was laid on the words 
“the petitioner,” which according to the 
learned counsel, meant the original peti¬ 
tioner. I do not agree with this contention. 
In my opinion there can be any number 
of substitutions. The word “substitution” 
means removing or erasing the name of the 
original creditor. In the wording of S. 16, 
Provincial Insolvency Act, the Legislature 
have definitely laid down one condition for 
the suhstitution of a creditor and only one, 
viz. that his debt shall be not leas than 
“the amount required by this Act.” But 
the amount referred to is required not only 
by the Act, but by S. 9 of the Act, and it 
would be indeed remarkable if the Legis- 
lature had intended to prescribe all the 
conditions set forth in S. 9 and yet men- 
tioned only this one. In my opinion the 
wording of this Section is definitely in 
favour of the respondents. 

My answer therefore to the first question 
is that an express order of substitution is 
not necessary under S. 16, Provincial Insol¬ 
vency Act, and that substitution can bo 
inferred from the Court continuing pro¬ 
ceedings of the application of the creditor 
applying to be substituted under that Sec. 
tion. My answer to the second question is 
that substitution contemplated by S. 16 is 
that a creditor who has been substituted 
in place of the original creditor can in his 


turn be substituted by another creditor and* 
so on. 

Ziaol Hasan J, —I agree. 

Yorke J, —I agree. 

d.s./r.k. Answer accordingly. 
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Thomas C. J. and Ziaul Hasan J. 

Dr. B. N. Vyas — Defendant — 

Appellant. 

V. 

Raja Barkhandi Mahesh Bratap 
Narain Singh — Plaintiff — 

Bespondent. 

Second Appeal No. 254 of 1937, Decided 
on I6th August 1938, against decree and 
Judgment of Dist. Judge, Lucknow, D/- 
22nd April 1937. 

(a) U. P. AgriculturUt$' Relief Act (27 of 
1934), S. 2 (2) Provisos 1 and 2—Income-tax 
paid by a person not exceeding local rate pay 
able by him— Proviso 2 does not prevent bis- 
being classed as agriculturist. 

It is not the payment of income-tax absolutely 
which takes away the effect of Proviso 1 to 8. ^ 
(2), but in the case of a person belonging to class 
(a), only when the income-tax which he pays 
exceeds the local rate payable on the land whiob- 
he holds. The Proviso clearly shows that it is 
not the payment of the income-tax irrespective of 
the amount that attracts the operation of the 
Proviso. It is not the actual payment of local 
rate but the amount of local rate payable by a 
person that has to be considered under the 
Proviso. [P 209 0 2 ; P 210 0 1] 

Where therefore the income-tax paid by a person- 
does not exceed the local rate payable by him, 
Proviso 2 to S. 2 (2) does not prevent his being 
classed as an agriculturist. [P^210 0 1] 

(b) Promissory note—Suit on—Creditor lek* 
ing new promissory note at increased rate or 
interest to give time to debtor—Old debt can¬ 
not be said to be paid off by acceptance or 
new bill. 

Where a creditor has not been actually paid 
but he takes a renewed bill or promissory note for 
his debt in order to give time to the debtor and 
receives some consideration by way of Increased 
interest or otherwise for his forbearance, it could 
hardly be said that the old debt had been paid off 
by the acceptance of the renewed bill ’.AIR 
Cal 538, PoW. . , P SW 0 li 

(c) U. P. Agriculturists’ Relief Act (27 of 

1934), S. 30 (1) —S. 30 covers case of old debt 
renewed subsequently. . 

Section 80 is wide enough to cover the c^ or 
an old debt renewed subsequently. Sub-s. (1) o 
S. 30 authorises a Court to ro-open an old dew 
which comes under that sub-section. [P 310 U -i, i 

Ram Prasad Varma and S. S. Nigam 

Niamatullah and Akhlaque Hnaain 

for Respondent. 

Judgment.—This is a defendant s 
appeal against a decree of the , 

District Judge of Lucknow, ^hojnodifiea 
a decree of the learned Munsif, Souti> 
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Lucknow, in a suit brought by the plain. 
titY-respondent under S. 33, U. P. Agricul¬ 
turists’ Relief Act. On 12th January 1932, 
the respondent borrowed a sum of Rs. 
15,000 from the defendant.appellant and 
executed a promissory note for the debt. 
On 10th January 1935 the promissory 
note was renewed by the execution of an¬ 
other for a sum of Rs. 20,402 which sum 
included the principal amount and interest, 
a portion of the interest having been 
remitted by the creditor. A suit under 
S. 33, U. P. Agriculturists' Relief Act, was 
brought by the plaintiff praying that the 
defendant be ordered to render an account 
in respect of both the promissory notes and 
that the amount due be declared after 
regulating interest under the U, P. Agricul. 
turists’ Relief Act. The suit was contested 
by the present appellant who did not 
admit that the plaintiff was an agricul. 
turist and contended that the debt of 1932 
having been paid off by the execution of 
the second promissory note by the plaintiff, 
account can only be taken on the second 
promissory note. 

The learned Munsif held that the plain- 
tifl was an agriculturist and was as such 
entitled to reduction of interest under the 
provisions of the Agriculturists’ Relief Act 
but he was of opinion that the previous 
debt of 1932 could not be reopened. As a 
result of his findings he gave the plaintiff 
a decree declaring that the amount due on 
the promissory note of 10th January 1935, 
upto the date of suit is Rs. 21,711.3.5, 
The defendant submitted to this decree 
but the plaintiff appealed and in appeal 
the learned District Judge, while upholding 
the trial Court’s finding that the plaintiff 
was an agriculturist, came to the conclusion 
that the provisions of the Agriculturists’ 
Relief Act required reopening of the 
original debt and accordingly passed a 
decree fixing the rates of interest accord, 
ing to S. 30, Agriculturists' Relief Act, and 
modifying the trial Court’s decree. 

The present appeal has been filed by the 
defendant against the learned District 
Judge’s decree and it is also prayed that 
whatever sum be held to be due to the 
appellant, a decree for that amount be 
passed in his favour under S. 33 (2) of the 
Act. The first contention raised by the 
learned counsel for the appellant is that 
the respondent is not an agriculturist as 
defined in S. 2 (2), Agriculturists’ Relief 
Act. A person who, in the districts not 
aubjeot to the Benares Permanent Settle. 
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ment Regulation, 1795, pays land revonuo 
not exceeding Rs. 1000 per annum is an 
agriculturist under S. 2 (2) (a) and Proviso 
1 to the Section lays down that for the 
purpose of certain Sections and Chapters 
of the Act including Chap. V, an agricul. 
turist means also a person who would 
belong to a class of persons mentioned in 
parts (a) to (g) of this sub.section if the 
limits of land revenue, local rates, rent 
and area mentioned in these parts were 
omitted. Sec. 33 occurs in Chap. V of the 
Act and though the plaintiff-respondent 
pays more than Rs. 1000 as land revenue, 
be is to be deemed an agriculturist by 
virtue of this Proviso. The argument of 
the learned counsel for the appellant how¬ 
ever is that though he is an agriculturist 
according to Proviso 1, yet as he pays 
income-tax also, he is again taken out of 
the category of agriculturists by Proviso 2 
to S. 2 (2). That Proviso is as follows: 

Provided also that no person shall be deemed to 
bo an agriculturist i! he is assessed to income-tax, 
which il he belongs to any of the classes (a) to (el 
above, exceeds the local rate payable on the land 
which he holds, or, if bo belongs to class (f) above, 
exceeds 5 per cent, of his rent, or, if he belongs to 
class (g) above, exceeds Rs. 25. 

We are unable to accept the argument of 
the learned counsel. It is not to our minds' 
the payment of income-tax absolutely! 
which takes away the effect of Proviso 1,| 
but in the case of a person belonging tej 
class (a), only when the income-tax which 
he pays exceeds the local rate payable onl 
the land which he holds. The Proviso 
clearly shows that it is not the payment 
of income-tax irrespective of its amount} 
that attracts the operation of that Proviso.' 
That payment is qualified by the words 
“which, if he belongs to any of the classes 
(a) to (e) above, exceeds the local rate pay. 
able on the land which he holds,” etc. etc. 

Now let us see if the income-tax paid by 
the plaintiff-respondent does or does not 
exceed the local rate payable on the y.amin. 
dari which he holds. Sec. 109, District 
Boards Act of 1922 repeals Sec. 3, U. P. 
Local Rate .\ct, 1914, and provides : 

(1) The District Board of any district may by 
notification in the Gazette, impose in any local 
area within the district not subject to the Benares 
Permanent Settlement Regulation, 1795, a rate to 
bo levied in respect of each estate within such 
local area and to bo assessed at a prescribed 
amount not exceeding GA per cent, upon the 
annual value of the estate. 

‘Aonual value” is defined in S. 2, Local 
Hates Act of 1914 as double the amount 
of the land revenue for the time being 
assessed upon an estate where the settle. 
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ment of the land revenue is liable to perio¬ 
dical revision. Notification No. 250/1.243 
dated 29th January 1915, contained in the 
District Board Manual, Vol. I, p. 159 shows 
that in Oudh for the District of Lucknow 
the local rate was fixed at Rs. 4.12-0 per 
cent, per annum upon the annual value of 
the estate. So far as the kbewats on the 
record show, the land revenue that the 
respondent pays comes to about Rs. 26,646. 
The annual value of his estate therefore 
comes to Rs. 53,292 and the local rate at 
Rs. 4.12.0 per cent, on this value is about 
Rs. 2531. As the amount of income-tax 
which the respondent pays is Rs. 1591-8.0 
only, it is clear that the income-tax does 
not exceed the local rate payable by him, 
and Proviso 2 does not prevent his being 
classed as an agriculturist. It was argued 
that there was no evidence on the record 
to show the local rate which the respon. 
dent pays but Proviso 2 quoted above 
shows that it is not the actual payment of 
the local rate, but the amount of the local 
rate payable by a person that has to be 
considered under that Proviso. We are 
therefore of opinion that the Courts below 
were perfectly right in holding that the 
plaintiff-respondent is an agriculturist. 

The next point urged on behalf of the 
appellant was that the original debt of 
1932 was extinguished by the renewal of 
the promissory note in 1935 and that 
therefore it could not be taken into ac¬ 
count in the present suit. We are unable 
to accept this argument also. It was held 
in A I R 1927 Cal 538 ^ that where a 
creditor has not been actually paid but he 
takes a renewed bill or promissory note 
for his debt in order to give time to the 
jdebtor and receives some consideration 
by way of increased interest or otherwise 
for his forbearance, it could hardly be 
said that the old debt had been paid off 
'by the acceptance of the renewed bill. 
Moreover, S. 30, Agriculturists’ Relief Act, 
is wide enough to cover the case of an old 
debt renewed subsequently. Sub.s. (l) of 
that Section provides : 

Notwithstanding anything in any contract to 
the contrary no debtor shall be liable to pay 
interest on a loan taken before this Act comes 
into force at a rate higher than that specified in 
Soh. 3 for the period from 1st January 1980, till 
such date as may be fixed by the local Govern' 
ment in the Gazette in this behalf. 

The loan of 1 932 in question was taken 

1. Eshetra Nath Sikdai v. Harasnkdas Bal- 
kiseendas, (1937) 14 A I B Oal 638=102 I 0 
871=46 0 L J 233=31 OWN 703. 


before fche Act came into force and there 
appears to us no reason why it should not 
be covered by S. 30 (l). Further, there is 
in our opinion much force in the remark 
of the learned District Judge that when 
sub-s. (2) of S. 30 authorizes a Court to re¬ 
open a debt which has culminated in a 
decree of Court, it is only reasonable to 
suppose that sub.s. (l) authorizes the re¬ 
opening of an old debt which comes under 
that sub.section. Both the grounds urged 
before us therefore fail and we dismiss this 
appeal with costs. 

As the learned counsel for the appel- 
lant has asked us to pass a decree in the 
appellant’s favour, we order that a decree 
for the amount due to the appellant be 
passed in his favour payable by the plain- 
tiff.respondent in four equal six.monthly 
instalments to be due in November and 
May beginning from November 1938. In 
case of default about any two instalments 
the whole will at once be due. A charge 
over the plaintiff.respondent’s immovable 
property will be declared in favour of the 
defendant-appellant. The appellant wiU 
get costs on the amount decreed in bis 
favour, including the court-fee that he will 
pay under Act 9 of 1937. Defendants will 
get interest from date of suit up to this 
day at 6f per cent, and future interest at 
Si per cent, per annum. 

r.m./r.k. Appeal dismissed. 
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Mt. Mathura Devi — Defendant — 

Appellant. 


V. 


Mohan Lal — Plaintiff — Respondent. 
Second Appeal No. 285 of 1936, Decided 
cn 12th August 1938. 

sj* (a) Transfer of Property Act ( 1882 ), S. 68 
[I) (c)—Diminution of security and not its in- 
lufficiency should be considered — Fall in letting 
iralue of security is diminution — Diminution 
amounts to deprivation. 

Under 01. (o) of S. 68 (1) no question of the 
security becoming insufficient within the mea^g 
5f S. 66 arises but whether the mortgagee has been 
leprived of the whole or part of the security by 
in consequence of any wrongful aot or defaul 

the mortgagor or his representatives-in-inter • 
Mortgage security will be considered diminis 

in valul within the meaning of 8. 68 if its letU^ 
ralue is decreased. When the value of the sw 
ias diminished, it amounts to ° 

part of the security : A I B 1923 All 

:*(b) Mortgage-Usufructuary 
»f security — Suit on mortgage — Only money 
decree can be obkaineds 
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A usufructuary mortgagee has do remedy either 
by foreclosure or sale of the mortgaged property 
if he is deprived of the whole or part of the secu¬ 
rity. He can only get a simple money decree for 
the mortgage money ■. A I li 1918 Cal 797, Bel. 
on. [P 2H 0 2] 

H. Husain — for Appellant. 

M. Wasim — for Bespondent. 

Judgment.—This is a defendant’s appeal 
against a decree of the learned Additional 
Civil Judge of Gonda affirming a decree of 
the learned Munsif of that place in a suit 
brought by the plaintiff.respondent for 
recovery of the mortgage money under 
Sec. 68, T. P. Act. On 2nd July 1921, one 
Dargahi and his wife Mt. Bhagmani, defen- 
dant 3, made a usufructuary mortgage of a 
bouse in favour of defendant 4, Nageshar. 
This mortgage was for a term of seven 
years and the mortgage consideration was 
Rs. 1200. Nageshar, mortgagee, transferred 
his mortgagee rights to one Ganga Din in 
1923. On 28th March 1936 the mort¬ 
gagors sold the equity of redemption to 
defendant 7, Kali Prasad, who is now 
represented by his widow, Mt. Mathura 
Devi. On 30th September 1931 Ganga 
Din transferred his mortgagee rights to the 
plaintiff.respondent Mohan Lai. The result 
of these transfers is that while the mort- 
gages rights now vest in the plaintiff-res¬ 
pondent, Mt. Mathura Devi, the widow of 
Kali Prasad, appellant, is the sole repre- 
sentative-in.interest of the mortgagors. 
Defendants 1 and 2 are the sons of Dargahi 
and defendants 5 and 6 are sons of Ganga 
Din, both of whom are now dead. 

The present suit was brought for re¬ 
covery of the mortgage money by the 
plaintiff on 28th August 1935, on the 
allegation that as the mortgagors and their 
representatives-in-interest made default in 
keeping the mortgaged house in repair as 
was stipulated in the mortgage deed, he 
has been deprived of at least part of the 
mortgage security and is thus entitled to 
recover the mortgage money under S. 68 
(1) (o), T. P. Act. The suit was contested 
by Kali Prasad, defendant 7, only but it was 
decreed by the trial Court and this decree 
was on appeal by Kali Prasad affirmed by 
the learned Additional Civil Judge. Both 
the Courts below have held that owing to 
the failure of the mortgagors and their 
successors to keep the house in repaiiathe 
house has become uninhabitable and that 
consequently the plaintiff.mortgagee is en. 
titled to recover the mortgage money. 

The 6rat point urged before us on behalf 
of the appellant was that as the plaintiff- 


respondent has failed to prove what was 
the condition of the house at the time 
when it was mortgaged to Nageshar, it 
could not be said that the security has 
become insufficient within the meaning of 
S. 66, T. P. Act. We are of opinion how¬ 
ever that under Cl. (c) of S. 68 (l) no ques- 
tion of the security becoming insufficient 
within the meaning of S. 66 arises and the 
only question in the present case is whe¬ 
ther or not the mortgagee has been de.’ 
prived of the whole or part of the security] 
by or in consequence of any wrongful act' 
or default of the mortgagor or his repre-' 
sentatives-in.interest. It has been found 
as a fact by the Court below that owing' 
to want of repairs, the house has become 
uninhabitable and that while one of the' 
tenants has left the house on that account, 
the other has bad his rent reduced by half. 
This clearly shows that the value of the 
security has diminished and this is in our 
judgment a deprivation of part of the 
security. In 73 I C 902^ it was held as a' 
general proposition of law that a mortgage 
security will be considered diminished in 
value within the meaning of S. 68, T. P. 
Act, if its letting value is decreased. We 
consider therefore that the Courts below 
were right in holding that the case comes 
under S. 68 (l) (c), T. P. Act. 

The other point raised by the learned 
counsel for the appellant was that the 
plaintiff was not entitled to a personal 
money decree against the appellant. It was 
pointed out that the plaintiff" himself did 
not ask for a personal decree but sued for 
a decree for sale of the mortgaged property 
and prayed for a personal decree only in 
case the proceeds of the property proved 
insufficient to satisfy the decree. We think 
however that the Courts below were right 
in giving the plaintiff a simple money 
decree. A usufructuary mortgagee has no 
remedy either by foreclosure or sale of the 
mortgaged property so that if he is de-' 
prived of the whole or part of the security; 
be can only get a simple money decree for. 
the mortgage money. This view finds sup-l 
port in a case of the Calcutta High Court 
reported in 41 I C 406.^ The appeal has 
in our opinion no force and is dismissed 
with costs. 

B.D./r.k. Appeal dismissed. 

1. Fateh Din v. Klsben Lai, (1923) 10 A I B All 

684—78 IC 902. 

2. Aghore Nath Shaba v. Natsbar Bairaji, (1918) 

6 A I B Cal 797=41 I C 40C. 
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Sheo Ram and others — Applicants. 

V. 

Emperor. 

Criminal Eevn. No. 73 of 1938, Decided 
on 23rd August 1938, from order of the 
Sess. Judge, Unao, D/. 1st June 1938. 

(a) Criminal Trial—De novo—Trial in second 
Court from very beginning — Accused cannot 
compel prosecution to produce witness on 
whom they do not rely—Court will consider 
effect if such witness has been previously exa« 
mined in hrst Court. 

Where the trial in the second Court is a de 
novo trial from the very beginning, proceedings 
taken in the first Court should be ignored and the 
prosecution are at perfect liberty to produce 
whichever witness they like and they cannot be 
compelled to produce, at the instance of the ac' 
cused, a witness on whose evidence they do not 
rely. Of course the Court will consider the effect 
of the prosecution not producing a witness pre¬ 
viously examined by them and if be should 
happen to be one named in the first information 
report, the circumstance will go against the pro¬ 
secution. [P 212 C 2] 

(b) Criminal P. C. (1898), S. 350 (1) (a)— 
Contravention of provisions of S. 350 (1) (a) 
when vitiates trial stated — Prosecution offering 
witness for cross-examination without examin¬ 
ing in chief — Conviction not based on his 
evidence—Defect held did not vitiate trial. 

A contravention of the provisions of S. 350 (1) 
(a) will vitiate the trial only when there is a re¬ 
fusal on the Magistrate’s part to resummon and 
rehear the witnesses or when the evidence of wit¬ 
nesses examined against the provisions of Cl. (a) 
is relied upon by the Court. [P 213 C 1] 

Where in a de novo trial prosecution offered a 
witness for cross-examination without examining 
him in chief and his evidence was therefore dis¬ 
carded by the Courts and the conviction of the 
accused was not based on that evidence : 

Held that the omission of the prosecution to 
examine the witness bad not caused any pre¬ 
judice to the accused and did not therefore vitiate 
the trial 12 C W N 138, Disling. [P 213 0 1] 

Shankar Sahai — for Appellant. 

B. K. Dhaon — for Complainant. 

Order. — This is an application in re¬ 
vision against an order of the learned 
Sessions Judge of Unao passed on the 
applicants’ appeal against their conviction 
and sentences under S. 323, I. P. C. All 
the four applicants were sentenced to two 
months’ rigorous imprisonment and Rs. 20 
fine each by an Honorary Magistrate of 
the First Glass. On appeal by the appli¬ 
cants, the learned Sessions Judge reduced 
the sentence of imprisonment from two 
months to one month but maintained the 
sentences of fine. The case against the ap¬ 
plicants was taken up in the first instance 
by Mr. Prag Narain, a Magistrate of the 
Second Glass, and he framed a charge 
against the accused. The case was then 


transferred to Mr. Mohammad Raza, 
Honorary Magistrate of the First Class, and 
the accused applied to him to resummon 
and rehear the prosecution witnesses. All 
the witnesses except one Ganga Prasad 
were reheard in the Court of Mr. Moham. 
mad Raza but the medical witness who 
had examined the injuries of the complain, 
ant was only cross-examined in his Court 
and not examined by the prosecution. 


The learned counsel for the applicants 
argues that the trial was illegal on account 
of Ganga Prasad, witness, being withheld 
by the prosecution and the medical witness 
being produced for cross-examination only. 
In support of this argument he relies on 
S. 350 (l) (a), Criminal P. C., and the cases 
in 19 Cr L J 321,^ 26 Cr L J 1596* and 
27 Cr L J 332.® No doubt the provisions 
of S. 350 (l) are mandatory but the qnes- 
tion is what is the effect of a contraven¬ 
tion of those provisions in the present case. 
So far as Ganga Prasad, witness, is concern¬ 
ed it seems to me that S. 350 (1) (a) does 
not require that even a witness on whom 
the prosecution does not rely and whom it 
does not wish to produce, though produced 
before the first Court, should also be pro¬ 
duced in the second Court. The trial in 
the Court of Mr, Mohammad Raza in the 
present case was a de novo trial from the 
very beginning so that what proceedings 
had been taken in the Court of Mr. Frag 
Narain should, in my opinion, be ignored. 
This being so the prosecution were at per- 
feet liberty to my mind to produce which¬ 
ever witness they liked and they cannot be 
compelled to produce at the instance of the 
accused a witness on whose evidence they 
do not rely. Of course the Court will con¬ 
sider the effect of the prosecution not pro¬ 
ducing a witness previously examined by 
them and if he should happen to be one 
named in the first information report, as is 
the case with regard to Ganga Prasad, the 
circumstance will go against the prosecu¬ 
tion ; but S. 350 (1) (a) does nob appear to 
me to authorize an accused person to com¬ 
pel the prosecution to produce a witness 
whom they do not wish to produce. 

So far as the evidence of the medical 
officer is concerned, it was undoubtedly a 


1. finin Yin v. Than Pe, (1918) 6 

=44 I 0 337=19 Cr L J 321 :^ D B B 9^- 

2. Natayan Beddy v. Bojanna, (1926) 1 -^49 

Mad 1280=90 I 0 668=26 Or L J 1696-4» 

3. SWik V. Emperor, (1926) 13 A IR 

92 I 0 748=27 Or L J 332=20 S L B 60. 
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breach, of S. 350 (1) (a), Criminal P. C., but 
as his evidence was discarded by both the 
Courts below on account of the witness not 
being examined-in-chief in the Court of 
Mr. Mohammad Raza, no prejudice has 
been caused to the applicants by the omis. 
sion of the prosecution to examine him. A 
Icontravention of the provisions of Section 
350 (l) (a) will in my opinion vitiate the 
trial only when there is a refusal on the 
Magistrate’s part to resummon and rehear 
the witnesses or when the evidence of wit¬ 
nesses examined against the provisions of 
Cl. (a) is relied upon by the Court. In 12 
OWN 138^ the witnesses for the prosecu¬ 
tion were summoned before the second 
Magistrate but were not examined on be¬ 
half of the prosecution and only cross-exa- 
mined by the accused and it was because 
the Magistrate arrived at conclusions on the 
evidence the whole of which was not re- 
corded by himself that it was held that the 
convictions and sentences were bad. I am 
therefore of opinion that the defects of 
procedure in the present case have not 
caused any prejudice to the applicants and 
do not vitiate the trial. The learned coun- 
sel for the applicants contended that in 
view of the trivial nature of the applicants’ 
offence, their sentences might be reduced 
to the period of imprisonment already 
undergone by them. The sentences of the 
applicants were reduced as noted above, by 
the learned Sessions Judge who remarked 
that the injuries were only superficial and 
that the trying Magistrate seemed to have 
been influenced by the exaggerated story 
of the complainant. In view of these re¬ 
marks of the learned Judge, I allow this 
application to the extent of reducing the 
sentences of imprisonment to the period 
already undergone by them. The sentences 
of fine will stand. 

N.S.D./r.K. Sentences reduced, 

4. Sobb Nath Singh v. Emperor, (1908) 12 C W 
N 138=6 Or L J 431. 
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Suraj Bakhsh Singh — Objector — 

Appellant. 

V. 

Phaldan Singh — Decree-holder — 

Respondent, 

Exn. of Decree Appeal No. 55 of 1936, 
Decided on 4tb August 1938, against order 
of Civil Judge, Partabgarh, D/- 27th 
August 1936. 
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Execution — Decree binding — Executing 
Court can question validity of decree if Court 
passing it has no inherent jurisdiction to pass it 
— Court has no jurisdiction to pass decree 
against person who is no party to proceeding 
before Court. 

Ordinarily a Court executing a decree cannot go 
behind the decree and has no power to entertain 
any objection as to the validity of the decree or as 
to the legality of the character of the decree, but 
this is only true in a case when a Court passing 
the decree had got jurisdiction to pass it; but 
where the Court passing the decree was inherently 
incompetent to pass the decree and bad absolutely 
no jurisdiction to pass it, its decree is a nullity 
and DO question of the validity of the decree arises 
in such a case -.AIR 193i Oudh 75 (F B)‘ 
AIR 1935 Oudh 358 (F B) and AIR 1932 
Mad 7, Rel. on. [P 214 C 1] 

A Court is incompetent to pass a decree against 
a person who is no party to the particular proceed¬ 
ing before it. Where therefore a suit brought by a 
guardian professing to act as next friend of a per¬ 
son is dismissed awarding costs to defendant and 
it turns out that the person was major at the time 
of instituting the suit, the decree passed is without 
jurisdiction as being against a person who is no 
party to the suit and the person is not liable for 
the decree for costs. [P 214 C 1, 2] 

S. C. Das and Eadha Krishna Srivastava 

—/or Appellant, 

Nazir Uddin — for Respondent. 

Judgment. — This execution of decree 
appeal against an order of the learned 
Civil Judge of Partabgarh, who reversed an 
order of the learned Munsif of that place, 
arises out of the following circumstances. 
In August 1918 the present appellant's 
mother Mt. Bisbunatbi obtained a certifi. 
cate of the appellant’s guardianship from 
the Court of the District Judge in which it 
was stated that the appellant would come 
of age in October 1934. On 20th July 
1933, Mt. Bisbunatbi filed a suit against 
the present respondent and others on be- 
half of the present appellant in the Court 
of the Munsif, Partabgarh, professing to act 
as the next friend of the appellant. The 
suit was contested by the present respon¬ 
dent one of whose pleas was that the suit 
was barred by time having been brought 
more than three years after the plaintiff's 
attaining majority. The Court went into 
this question and holding that the plaintiff 
had attained majority more than three 
years before the suit, dismissed it as time 
barred and awarded costs to the respon¬ 
dent. On 16th July 1936, the present res¬ 
pondent applied for execution of the decree 
so far as it related to costs awarded to 
him against the present appellant. The 
appellant filed objections mainly on the 
ground that as be was no party to the 
decree awarding costs to the respondent, he 
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vraa not liable. This objection was upheld 
by the executing Court, the learned Mun- 
sif of Partabgarh. The defendant.respon. 
dent filed an appeal against that order and 
the learned Civil Judge in appeal reversed 
the first Court’s order and directed that the 
execution case should be proceeded with. 
Against this order of the learned Civil 
Judge the present appeal has been filed. 

We are of opinion that the order of the 
lower Appellate Court cannot be sustained. 
When the Court which was dealing with 
the suit found that the plaintiff had at¬ 
tained majority more than three years 
before the suit, it had to our minds no 
jurisdiction to proceed with the suit as it 
was not properly brought and should have 
either dismissed it or allowed the plaintiff 
to amend the plaint and file it as a major. 
In 11 O W N 169^ it was held by a Full 
Bench of this Court that ordinarily a 
Court executing a decree cannot go behind 
the decree and has no power to entertain 
any objection as to the validity of the 
jdecree or as to the legality of the character 
of the decree, but that this is only true in 
a case when a Court passing the decree 
had got jurisdiction to pass it, but where 
the Court passing the decree was inherently 
incompetent to pass the decree and had 
absolutely no jurisdiction to pass it, its 
decree is a nullity and no question of the 
validity of the decree arises in such a case: 
vide p. 177 of the report. This principle 
was later confirmed by another Full Bench 
of this Court in 1935 OWN 654^ in which 
it was held that an execution Court can 
refuse to execute a decree on the ground of 
its being a nullity in the sense of its not 
being a decree at all in the eye of the law 
either for want of inherent jurisdiction to 
pass it or for any other reason; vide page 
660. It was remarked by the late Srivas- 
tava J., at page 657 : 

As regards the personal jurisdiction the most 
familiar instance is that of a case in which a 
decree is passed against a dead person. In such a 
’ case it needs no argument to say that the decree 
is not a decree at all in the eye of the law and 
can be disregarded as a nullity on account of 
absolute laok both of personal and inherent juris¬ 
diction by any Court before which it is presented. 

It seems to us that the case of a Court 
passing a decree against a person who is 
not before it is no better than that of its 

1. Ram Narain v. Snraj Narain, (1934) 21 A I B 

Oudh 75=147 I C 1209=9 Luck 486=11 

O W N 169 (P B). 

2. Sheo Behari Lai v. Makrand Singh, (1985) 22 

AIR Oudh 358=156 I 0 759=1936 OWN 

654 (F B). 


passing a decree against a dead person. Ofl 
course the Court in the present case could 
and should have awarded costs against the 
lady who brought the suit as next friend 
of the present appellant and it may be pre. 
sumed that that was the intention of the 
Court in passing the order for costs; but 
the omission of the Court to make specific 
mention of the person against whom costs 
were being awarded does not in our opinion 
render the present appellant, who was 
strictly speaking no party to the suit, 
liable. We know of no law or procedure, 
and the learned counsel for the respondent, 
has not been able to point out any which] 
authorizes the Court to pass a decree] 
against a person who is no party to the 
particular proceeding before it. The learn.' 
ed counsel for the respondent relies on the 
case in A I B 1932 Mad 7;^ but in that case 
also it was held that if a decree is appar¬ 
ently a nullity, so that without going 
behind it the executing Court can see from 
its face that it is void, the executing Court 
is not bound to execute it : vide page 8. 

It was also argued that the suit was in 
reality brought by the appellant but that 
as it was brought more than three years 
after the plaintiff’s attaining majority, it 
was filed in the next friendship of his 
mother in order to avoid the plea of limi¬ 
tation. This may possibly be so but this 
does not render the appellant liable under 
the decree as it stands and we consider 
that the remedy of the respondent lies 
either in executing the decree against Mt. 
Bishunatbi or in getting the appellant's 
liability established by a regular suit. The 
order of the learned Munsif was in our 
opinion quite correct and must be restored. 
The appeal is therefore allowed with costs, 
the order of the lower Appellate Court set 
aside and that of the first Court restored. 

d.s./r.e. Appeal allowed. 

3. Govindan Nadar v. Natesa Filial, (1982) 18 
AIR Mad 7=135 I 0 314=61 M L J 520. 
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Plaintiff — Bespondent- 

Second Appeal No. 85 of 1936, 
on lat August 1938, against order of Ihsi. 
Judge, Lucknow, D/- 2nd December 1930- 
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(a) Second Appeal—Findings of fact. 

High Court in second appeal has no jurisdiction 
to interfere with findings of fact \ A 1 R 1930 P C 
91 and AIR 2934 P C 5, Foil. [P 215 0 2; 

P 216 C 1] 

(b) Limitation Act (1908), Art. 142—Suit for 
possession of strip of waste land lying on boun> 
dary of plaintiff’s village, on ground that it 
formed part of village—Plaintiff's title to land 
established — Possession within twelve years 
before suit held should be presumed. 

A suit was brought for possession of certain 
strip of land on the ground that it formed part of 
the village granted to the plaintifi. The strip was a 
piece of waste land lying on the boundary of the 
plaintiff’s property in the village, and plaintiff’s 
title in the land had been established. The ques¬ 
tion was whether plaintifi was in possession of the 
land within 12 years before the suit : 

Held that as the strip of land in question was a 
piece of waste land lying on the boundary of the 
plaintiff’s property in the village and as title to the 
land had established in the plaintiff, it must 
be presumed that the land had been in the plain¬ 
tiff’s possession. [P 210 C 1] 

Niamatullah and S. C. Das — 

for Appellants. 

M. Wasim and P. N. Astbana — 

for Respondent. 

Judgment.—This second appeal against 
a decision of the learned District Judge of 
Lucknow, who confirmed a decree of the 
learned Munsif, North Lucknow, arises out 
of a suit for possession of a strip of land 
lying close to the Aminabad Hoad in the 
city of Lucknow originally brought by the 
Manager of the Court of Wards, Balrampur 
estate against the defendants, appellants. 
The plaintiff’s case was that the land 
formed part of village Dogawan which was 
granted to the predecessor of the present 
holder of the Balrampur estate by a sanad 
dated 1868, but that the defendants’ father 
had taken unlawful possession of it and 
built a house thereon. The defendants 
denied the plaintiff’s title to the land and 
alleged that it was originally the property 
of the Municipal Board of Lucknow who 
sold it to the defendants’ father and the 
latter built a house on it at a cost of Hs. 
10,000. It was also pleaded that the plain, 
tiff was not in possession of the land within 
the last twelve years, and further that the 
defendants were protected by S. 41, T. P. 
Act. 

The learned Munsif who tried the case 
overruled the pleas of the defendants and 
decreed the suit subject to the payment by 
the plaintiff of compensation for the defen. 
dants' constructions, the amount of which 
was to be determined in the execution 
department. The defendants filed an appeal 
against the trial Court’s decree but the 


appeal was dismissed by the learned Dis. 
trict Judge who confirmed the decree of the 
trial Court. The appeal raises two points, 
namely, (l) whether the plaintiff was in 
possession of the land within twelve years 
before the suit, and (2) whether the defen. 
dants are protected by S. 41, T. P. Act. On 
the latter plea the learned District Judge 
held that as the father of the defendants at 
the time of purchasing the land from the 
Municipal Board in 1923 did not make the 
necessary inquiries as to the ownership of 
the land, the defendants were not pro¬ 
tected. This finding was not seriously chal. 
lenged before me. In fact, the point was 
not pressed by the learned counsel for the 
appellants. 

On the question of limitation it is argued 
that the learned District Judge has wrongly 
placed the burden of proof on the defen. 
dants and that the case is governed by 
Art. 142 and not by Art. 144 of Sch. 1, 
Limitation Act. It is true that in view of 
the statements made in the plaint, the 
proper Article applicable to the case is Art. 
142 and it is also true that the learned 
District Judge appears to have laid more 
stress on the failure of the defendants to 
prove adverse possession than on the ques. 
tion whether or not the plaintiff had been 
in possession within twelve years next 
before the suit, but at the same time be 
came to the clear finding that the land in 
suit did not belong to the Municipality and 
that the Municipality was not in possession 
of the land before the sale made to the 
defendants’ father on 23rd October 1922. 
The plaintiff has produced the sanad Ex. 9 
which clearly shows that the village of 
Dogawan was granted by the Government 
to the predecessor.in.title of the present 
taluqdar and Exs. 3, 4, 6 and 8 further 
prove the plaintiff's ownership of village 
Dogawan and the land in suit forming part 
of that village. Indeed the plaintiff’s owner, 
ship of the land was not seriously disputed 
before me. The findings of the lower Appel- 
late Court that the land did not belong to 
the Municipality and that the Municipality 
was not in possession of it are findings of^ 
fact which in view of what their Lordships, 
of the Judicial Committee have laid down 
in 57 I A 86^ and 61 I A 93^ I have no ' 

X. Wall Mohammad v. Mohammad Bakhsh, 
(1980) 17 A I R P C 91=122 I 0 316=11 Lah 
199=67 I A 86 (P C). 

2. Anup Mabto v. Mita Dueadb, (1934) 21 A I R 
P C 6=147 I C 977=18 Pat 254=61 I A 93 
(P C). 
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jurisdiction to interfere with in second 
lappeal. Moreover as the strip of land in 
iquestion is a piece of waste land lying on 
,the boundary of the plaintiff’s property in 
|yillage Dogawan and as title to the land 
has been established in the plaintiff, it 
must be presumed that the land has been 
in the plaintiff’s possession. The appeal is 
therefore dismissed with costs and the 
lower Court’s decree condrmed. 

d.S./r.k. Appeal dismissed. 

A. I. B. 1938 Oudh 216 
Thomas C. J. 

Wali Jan and others —Applicants. 

V. 

Emperor. 

Criminal Revn. No. 30 of 1938, Decided 
on 1st August 1938, from order of Sessions 
Judge, Fyzabad, D/. 27th January 1938. 

Criminal P. C. (189S), S. 239—Quarrel be¬ 
tween three accused on one side and one O on 
other side— 0 beaten and while going to thana 
for reporting, her buffalo forcibly taken by 
three accused and another to cattle pound— 
Joint trial by joining charges under S. 323, 
Penal Code, and S. 22, Cattle Trespass Act, in 
one trial held not illegal. 

A joint trial in violation of the express provi* 
sions of 8. 239, Criminal P. C., is not illegal or 
void ab initio, if it has not occasioned a failure of 
justice and has not prejudiced the accused in his 
defence on the merits. [F 216 C 2] 

A quarrel ensued between three accused on the 
one side and one G on the other side and O was 
beaten by these persons. She then left for the thana 
to file a report against them, but before she arriv* 
ed there, her buffalo bad been forcibly taken to the 
cattle pound by the three accused and accused 4. 
The Magistrate joined at one trial the two charges 
under S. 323, Penal Code, and 8. 22, Cattle Tres¬ 
pass Act : 

Held that the trial was not illegal as the two 
anoidents formed part of the same transaction and 
did not represent separate transactions. 

[P 216 C 2) 

Nasirullah Beg — for Applicants. 

Ali Hasan — for the Crown. 

Order. — This is an application for 
revision against an order of the learned 
Sessions Judge of Fyzabad, dated 27th 
January 1938, upholding the order of con¬ 
viction of the applicant by the Joint 
Magistrate of Fyzabad, dated 16th Novem¬ 
ber 1937. Rahman and Suleman are the 
sons of Wali Jan, applicant 1, and Mt. 
Mahngina is the wife of Wali Jan. Wali 
Jan, his wife, Mt. Mahngina, and their son 
Suleman have been convicted under S. 323, 
Penal Code, and sentenced to pay a fine ; 
and these three applicants together with 
Rahman have each been convicted and 


fined under S. 22, Cattle Trespass Act. It 
has been proved that a quarrel ensued one 
morning between Wali Jan, Mt. Mahngina 
and their son Suleman on the one side and 
Mt. Ganga Dei on the other side, because 
the fowls belonging to Wali Jan ate some 
grain which Mt. Ganga Dei had spread out 
in front of her house for drying. Abuse 
between the parties followed and Mt. 
Ganga Dei was beaten by these persons. 
She then left for Tanda to file a report 
against them, but before she arrived there, 
she was told by her servant that her 
buffalo had been forcibly taken to the 
cattle pound by Wali Jan and applicant 4, 
Rahman. The Magistrate who tried the 
case connected these two incidents, as 
according to him one was found to have 
followed immediately after the other and 
in consequence of the other. He came to 
the conclusion that although they were 
different offences they were committed in 
the course of the same transaction. 

The learned counsel on behalf of the 


applicants has not challenged the findings 
arrived at by the two Courts. His objec¬ 
tion is that the Magistrate was not justi¬ 
fied in joining at one trial the two charges 
which amounts to an illegality and is not 
a mere irregularity. I may mention that 
this objection was not raised in the Court 
of the trying Magistrate, but was for the 
first time raised before the learned Sessions 
Judge. In my opinion there is no force iu 
this contention. The prosecution case was 
that !the buffalo belonging to Mt. Ganga 
Dei was unjustifiably impounded by Wall 


Jan and Rahman as a direct consequence 
of the quarrel about the fowls. I agree 
with the learned Sessions Judge that the 
two incidents formed part of the same 
transaction and did not represent separate! 
transactions. The object of the applicants! 
was to harass Mt. Ganga Dei. In my opi-l 
nion a joint trial in violation of the express 
provisions of S. 239, Criminal P. 0., is not 
illegal or void ab initio, if it has not occa¬ 
sioned a failure of justice and has not 
judiced the accused in his defence on the 
merits. In the present case, as I have 
already pointed out, no objection was 
raised at the trial, nor was there anything 
on the record to show that there was any 
failure of justice. There is no substapM ip 
this application for revision, which is 
accordingly rejected. 

D.S./r.k. Application refected- 
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Yorke J. 

Govind Prasad and others — 

Creditors — Applicants. 

V. 

Hit. Mustafa Begam and others — 

Opposite Party. 

Civil Misc. Appln. No. 57 of 1938, Decided 
on 8th August 1938, for transfer of case 
pending in the Court of Special Judge, First 
Class, Lucknow. 

Civil P. C. (1908), S. 24 — Scope — Phrase 
“other proceeding” in S. 24 covers transfer of 
disposal of claim under U. P. Encumbered 
Estates Act from Court of one Special Judge 
to another — Transfer in sub-cl. (iii) covers re¬ 
transfer of decided case from transferee Court. 

The phrase “other proceeding” contained in 
S. 24, Civil P. C., is sufficiently general to cover 
the case of the transfer of the disposal of one 
claim under U. P. Encumbered Estates Act from 
the Court of one Special Judge to another. Fur¬ 
ther. the provision relating to the transfer con- 
tained in sub-cl. (iii) of the Section is sufficient 
to cover the retransfer of the decided case to the 
■file of the Special Judge, after its decision at the 
place where it had been transferred. [P 218 C 1] 

M. Wasim — for Appellants. 

B, A. Khao aod E. K. Srivastava — 

for Opposite Party. 

Order. This is an application for trans* 
fer under S. 24, Civil P. C., of Suit No. 28 
of 1936 from the Court of the Special 
Judge, First Class, Lucknow, to the Court 
of the Special Judge, First Class Sitapur. 
I note that the application is described at 
the beginning as an application for transfer 
of a claim under the Encumbered Estates 
./^t, whereas in the last paragraph but one 
the prayer is for the transfer of Suit No. 28 
of 1936, which is apparently the number 
of the case as a whole. 

The applicant Govind Prasad is a mort¬ 
gagee of Mt. Mustafa Begam and Mt. 
Gauhar Jahan Begam. Mt. Mustafa Begam 
has hied an application under the Encum. 
bered Estates Act in Lucknow and has 
mentioned in her list of debts the appli. 
cants debt under certain mortgage deeds 
in which she is the owner of the equity of 
redemption to the extent of a l/7th share. 
Similarly Mt. Gauhar Jahan Begam has 
filed an application under the Encumbered 
Estates Act in the Sitapur district and has 
mentioned in the list of debts the same 
mortgage deeds in which she also is inte. 
rested as a mortgagor to the extent of a 
l/7th share. We are not concerned with 
the other 6/7th. The case of Mt. Mustafa 
Begam under the Act in Lucknow has 
progressed much farther than the case of 
1938 0/28 & 29 


Gauhar Jahan Begam in Sitapur, in which 
it is stated that 24th February 1938, was 
fixed for th© settlement of issues. It'is to 
be remembered that each of these claims 
under the Encumbered Estates Act becomes 
for practical purposes a separate suit in 
which ultimately the Special Judge con. 
cerned will, under sub-s. (7) of S. 14, pass 
a simple money decree for such amount as 
he finds due to the claimant. We have 
therefore clearly established in the present 
case, and doubtless this must be the case 
in numerous such proceedings all over the 
country, that whereas a redemption suit 
or a suit on foot of a mortgage could have 
been filed in one and only one place, two 
suits to decide the amount due to the ere. 
ditor claimant under one and the same 
mortgage or mortgages are to be decided in 
different districts. Theoretically it will be 
necessary to produce the same evidence 
twice over, although it is suggested that by 
making Mt. Gauhar Jahan Begam a party 
to the proceeding in Lucknow, the decision 
of the Special Judge of Lucknow will effec- 
tively decide the claim in regard to the 
other mortgagor in Sitapur. Even this is a 
point on which it would be unsafe to dog. 
matise at the present moment, because the 
Special Judge has in each case under 
Sec. 14 (2) of the Act to determine the 
amount, if any, due from the landlord to 
the claimant on the date of the application 
under S. 4, which prima facia the Special 
Judge of Lucknow might not have jurisdic. 
tion to do. 

On the other hand the results of trans¬ 
ferring a suit under this Act from one 
Special Judge to another are also not free 
from doubt. The Special Judge to whom 
the transfer is sought to be made will have 
no power to do anything in the matter after 
he has come to a decision and passed a 
simple money decree provided for by S. 7, 
and if this proceeding were to stay on the 
file of that Special Judge, it would not be 
possible for the Special Judge of Lucknow 
to comply with the provisions of S. 16 of 
the Act. With regard to the ranking of 
the debts and Sec. 19 of the Act and with 
regard to the sending of the decrees granted 
under sub-s. (7) of S. 14 to the Collector 
for execution, it is possible that there 
may be other complications which have not 
been foreseen in the arguing of this applica. 
tion. It seems to me however that this 
particular difficulty can be met by a fur. 
ther direction in the order of transfer that 
when the Court to which the proceeding is 
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transferred passes a decree, it shall send 
the record of that particular proceeding 
back to the Special Judge of Lucknow to 
be dealt with according to the spirit, if not 
according to the strict letter of the Act. 

Learned counsel for the applicant lays 
great stress on the difficulties which will 
befall his client if the case arising out of 
the claim of the applicant against Mt. 
Mustafa Begam pending in Lucknow is not 
transferred to Sitapur. First he will have 
to file both in Lucknow and Sitapur the 
originals of his accounts covering a period 
from 1903 to 1938 of which it is clearly 
impossible to file certified copies, secondly 
he will have to produce the same set of 
witnesses twice over in Lucknow and Sita¬ 
pur, and thirdly there will be a comple- 
tely unnecessary duplication of proceedings 
entirely contrary to the spirit of the law, 
which on principle is opposed to multipli¬ 
city of suits arising out of the same matter. 
On this score it is clear that the applicant 
has a very strong case. On behalf of the 
opposite party it is contended that the 
provisions of S. 24, Civil P. C., are not wide 
enough to cover the present application. 
That Section lays down that: 

On the application of any of the parties and 
after notice to the parties and after hearing such 
of them as desire to be beard, or of its own motion 
without such notice, the High Court or the Dis¬ 
trict Court may at any stage : 

(a) Transfer any suit, appeal or other proceeding 
pending before it for trial or disposal to any Court 
subordinate to it and competent to try or dispose 
of the same, or 

(b) withdraw any suit, appeal or other proceed¬ 
ing pending in any Court subordinate to it, and 

(ii) transfer the same for trial or disposal to any 
Court subordinate to it and competent to try or 
dispose of the same; or 

(iii) retransfer the same for trial or disposal to 
the Court from which it was withdrawn. 

Learned counsel contends that this trans- 
fer, if made, will not amount to the trans¬ 
fer of any suit or proceeding but will amount 
to a dissection of a suit. It might equally 
be said that the Encumbered Estates Act 
itself has in cases of this kind resulted in 
the dissection of a mortgage suit. It appears 
to me that the phrase ‘ other proceeding ” 
contained in S. 24 is sufficiently general to 
cover the case of the transfer of the disposal 
of one claim from the Court of one Special 
Judge to another. It farther appears to me 
that the provision relating to the transfer 
contained in sub-ol. (iii) of the Section is 
sufficient to cover the retransfer of the 
decided case to the file of the Special Judge, 
Laoknov 7 | after its decision at Sitapur. 


&. 1. B, 

Learned counsel for the opposite party- 
further contends that this application for 
transfer is really being made on the ground 
of the convenience of the applicant and 
nothing more. 1 am not satisfied on that 
point and it seems to me that even if that 
is a major point in the case of the appli¬ 
cant, it is not one which can be neglected 
in the present case. The opposite party will 
be put to little inconvenience comparatively 
speaking while the result of the transfer will- 
be that the claim against the two encum¬ 
bered estates applicants under one and the 
same set of mortgages will be decided in a 
single Court before which the whole of the 
evidence both documentary and oral can be 
produced with comparatively little difficulty. 
It may be that there may be a few months 
further delay in the final disposal of Mt. 
Mustafa Begam’s application at Lucknow, 
but 1 am not disposed to think that that is 
really a very serious consideration. Taking 
all that has been put before me into consi¬ 
deration, I am satisfied that in the interest 
of justice and the proper disposal of questions 
arising with reference to the claims of the 
applicant under these particular mortgages, 
it is necessary to grant the prayer of the 
applicant. I accordingly order under S. 24, 
Civil Procedure Code, that the applicant’s 
claim against Mt. Mustafa Begam under thc^ 
mortgages mentioned in list A of this appli¬ 
cation be transferred to the Court of the 
Special Judge, First Class of Sitapur, for 
disposal under S. 14, Encumbered Estat^ 
Act, and that after decision of the said 
claim, the case be retransferred to the 
Court of the Special Judge, First Class, 
Lucknow for further disposal under the Act. 
No order as to costs of this application. 

D.S./R.K. Order accordingly^ 
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Thomas C. J. and Yorke J. 
Gur Dayal — Accused — Applicant. 


v. 


Sheo Dularey — Complainant 

Opposite Party. 

Criminal Reference No. 5 of l938^ 

Decided on 18th August 1938, made t>y 

Sessions Judge, Unao. ^ „ -i.« — 

Criminal P. C. (1898), S. 350 (1), ProjMO 

Vlagittrate deciding under ^*350(1)^® * 

nence trial — Accuied ha* no ngl^ t® 

:hat trial •ball not be recommenced. 

Where a Magistrate succeeding ^ 

irate trying a case, decides, under S. ao v 
resummon the witnesses and worn® 
nqniry or trial, Proyiao (a) to S. 3S0 W 

mtitle the accused to demand ‘^cht to 

not be recommenced. The accused has n 6 
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insist that there shall not bo a do novo trial or 
inquiry. No question of prejudice to the accused 
arises in such a case. The Proviso (a) to S. 350 (1) 
has no application in a case in which the second 
Magistrate decides to recommence the trial. The 
Proviso me rely gives the accused a right to demand 
that the witnesses or any of them be resummoned 
and reheard; it gives him no other right '.AIR 
1937 Nag 147 and AIR 1935 Mad 318, Rel. on; 
AIR 1934 Oudh 324, Dissent.; AIR 1926 Mad 
815 ; A I B 1925 Mad 317 and AIR 1930 Nag 
59, Disting. [p 221 C 1] 

H. N. Misra for Dr. J. N. Misra — 

for Accused. 

H. K. Ghosh and S. K. Sukla — 

for Opposite Party. 

Ordor. This is a reference by the 
learned Sessions Judge of Unao submitting 
for the orders of this Court a case under 
S. 408, I. P. C., and recommending that, 
in the light of the ruling of this Court 
reported in 11 O W N 825,^ the order of a 
Magistrate passed under S. 350, Criminal 
P. C., for the resummoning of the witnesses 
and the recommencement of the inquiry or 
trial be set aside. 

What happened in this case was that 
the opposite party, Sheo Dularey, on 29th 
July 1937 filed a complaint against Gur 
Dayal in the Court of the Subdivisional 
Magistrate of Hasanganj under S. 408, 
I. P. C. The Subdivisional Magistrate, 
unwisely as we think, transferred the case 
for trial to the Court of an Honorary 
Magistrate of the Second Class, Pandit 
Shiam Sundar Nath Haul. The Magistrate 
on 9th October 1937 framed a charge with 
respect to one item only of Es. 200, and 
the prosecution witnesses were ordered to 
be resummoned for further cross-examina¬ 
tion after the charge, and they were so 
resummoned and cross-examined. On 28th 
October 1937, the complainant, whose 
application in regard to the declaration of 
one witness as hostile had been refused by 
^e Honorary Magistrate, applied to the 
District Magistrate for transfer of the case, 
and the District Magistrate passed an ex 
parte order transferring the case to the 
Court of an Honorary Magistrate of the 
First Class, Saiyid Mohammad Baza. On the 
case coming up before this Magistrate on 
30th October 1937 in the absence of the 
accused, the Magistrate passed an order 
that he would resummon the witnesses 
and recommence the trial. On the next 
date fixed for the hearing of the case, 10th 
November 1937, the accused made an 
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application purporting to be an application 
under the Proviso to Sec. 350, sub-s. (l), 
Criminal P, G., that be did not want the 
witnesses to be resummoned. The Court 
beard arguments, and on 20th November 
1937 passed a fresh order stating in full 
the grounds on which he considered it neces¬ 
sary to begin the case afresh and record 
all the evidence himself. Thereupon the 
accused, Gur Dayal, filed an application in 
revision to the Sessions Judge of Unao 
with the result that the learned Sessions 
Judge has submitted the record to this 
Court for orders. 

Learned counsel for Gur Dayal has men¬ 
tioned to us that the Honorary Magistrate 
who passed the order of 20th November 
1937 has ceased to function as such and 
implies that in the circumstances it is not 
necessary for this Court to pass any order. 
We are however of opinion that as the 
Magistrate has passed this order, it would 
not be legitimate for any Court before 
whom the case might come in future to 
pass an order inconsistent with this order 
unless he could found his change of proce- 
dure on an order of this Court. Secondly in 
view of the fact that the matter has been 
referred to us for orders and the matter is 
of some importance, and one which fre. 
quently comes before the Courts, we think 
that it is essential to pass orders on the 
reference, and not merely to treat it as no 
longer requiring any decision. The proposi¬ 
tion put forward on behalf of Gur Dayal 
is that Proviso (a) to S. 300 (l). Criminal 
P. C., is to be read as controlling the dis. 
cretioD of the Magistrate not only in cases 
where he has decided to act on the evi- 
dence recorded by his predecessor, or 
partly recorded by his predecessor and 
partly recorded by himself, but also in 
cases in which he has decided to reaum- 
mon the witnesses and recommence the 
inquiry or trial. The relevant portion of 
S. 360 runs as follows: 

(X) Whenever any Magistrate, after having 
heard and recorded the whole or any part of the 
evidence in an inquiry or a trial, ceases to exercise 
jurisdiction therein, and Is auccceded by another 
Magistrate who has and who exercises such juris¬ 
diction, the Magistrate so succeeding may act on 
the evidence so recorded by bis predecessor, or 
partly recorded by his predecessor and partly 
recorded by himself or be may resummon the 
witnesees and recommence the Inquiry or trial; 

Provided as follows: 


1. Manzoor All v. Abdul 8alam,(1934) 21 A I I 
Oudh 8'24:=:1934 Or C 877 = 160 1 0 667=31 
Ct L J 1147=11 OWN 826. 


(a) In any trial the accused may. when the 
Becond Magistrate commences hie proceedings, 
demand that the witnesses or any of them be 
resummoned and reheard. 
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The learned Sessions Judge who has sub¬ 
mitted the reference was bound to do so in 
the light of the ruling of this Court men¬ 
tioned above. In that case Nanavutty J. 
held with reference to the circumstances of 
that case that an order by the Magistrate 
to whom a case had been transferred that 
the accused was to be tried de novo under 
the provisions of S. 350, Criminal P. C., in 
spite of the protests of the accused that 
the trial should proceed from the stage at 
which it bad been left unhnished by the 
original Magistrate and that he would be 
prejudiced by recommencing the trial 
was arbitrary and could not be upheld. In 
the course of the ruling at p. 827, after 
referring to certain rulings of other Courts 
and holding that they had no application 
to the matter which was before him, 
the learned Judge remarked : 

It is true that S. 350, Criminal P. C., does enable 
a Magistrate to resummon the witnesses and 
recommence the inquiry or trial, but that right of 
the Magistrate is subject to the Proviso that the 
accused may, when the Second Magistrate com¬ 
mences bis proceedings, demand that the witnesses 
or any of them be resummoned and rebeard. It 
follows therefore as a corollary from this that 
if the accused does not wish to have a fresh trial, 
he can insist upon bis case being decided upon the 
evidence already recorded by the first Magistrate. 

With respect, we are unable to agree 
that the corollary stated by the learned 
Judge follows from the premises. The 
learned Judge went on to refer to three 
rulings, two of the Madras High Court and 
one of the Judicial Commissioner’s Court 
at Nagpur. He remarks that in 94 IC 707,^ 
it was held by Jackson J. of the Madras 
High Court that 

the privilege under S. 360, Criminal P. C., was 
that of the accused and not of the complainant 
and that if the accused declined to act under sub- 
8. (1) (a) of 8. 350, Criminal P. 0.. the complain- 
ant of necessity must suffer any disadvantage 
which follows upon the Magistrate electing to pro¬ 
ceed upon the evidence already recorded. 

That is a proposition about which there 
is no room for doubt. The case was one in 
which the Magistrate elected to proceed 
upon the evidence already recorded. The 
accused did not put forward any demand 
under the Proviso and the complainant had 
no locus standi in the matter at all. The 
ruling has no applicability to the present 
case. He next referred to 86 I 0 366,® 
another Madras case, in which it was held 
that: 

3. In re Arulay, (1926) 13 A I B Mad 816 = 91 
I 0 707=27 Or L J 659. 

3. In re Vadlgalapydigadu, (1926) 12 A I R Mad 
817=86 I C 866=26 Or L J 626. 


Und6rPtoviso(a) toS. 350(1), CriminalP. 0., the 
right given to an accused person was the right of 
demanding that the prosecution witnesses or any 
of them be resummoned and reheard, audit rested 
on the accused to say who should be resummoned 
and reheard and that the complainant had no 
such right and could not claim a de novo trial 
from the beginning. 

The proposition stated in this case also 
is of no assistance in the present case. The 
complainant can, of course, put before the 
Magistrate reasons why it is desirable that 
the witnesses should be resummoned and 
the inquiry or trial recommenced, but be 
has no right to demand that the witnesses 
be resummoned or to claim a de novo trial 
from the beginning. The learned Judge 
referred thirdly to the case in A I R 1930 
Nag 59,* in the course of which it was 
said : 

It is however clear that the discretion given to 
a Magistrate by S. 350 (1), Criminal P. C., to act 
or not to act upon the evidence recorded by his 
predecessor is not absolute but is controlled by 
Proviso (a) to that Section and it is solely left to 
the accused whether to claim the right to have 
the witnesses already examined by the previous 
Magistrate recalled and re-examined by the suc¬ 
ceeding Magistrate. 

That was a case in which there was a 


difference of opinion between some of the 
accused who wanted that only some of the 
witnesses examined by the first Magistrate 
should be resummoned and examined 
afresh before the new Magistrate and others 
who wanted the whole of the trial to be 
conducted de novo (we are quoting from 
the ruling but it may perhaps be noted 
that Proviso (a) does not entitle the 
accused to demand that the Magistrate 
should recommence the trial but only that 
the witnesses or any of them be resum¬ 
moned and reheard), and in that case the 
Magistrate had originally decided to ex¬ 
amine all the prosecution witnesses afresh, 
but on a subsequent application bad 
ridden his first order and accepted the 
request made by the second lot of accuse . 
The question which is for decision by us 
now did not at all arise in that case, an 
it is not in any sense an authority for t e 
proposition that the accused has J?® 

of Proviso (a) to S. 350 (l). Criminal P- O*. 
any right to demand that a trial shall n 
be recommenced by the Magistrate ' . 
Magistrate decides to exercise his opMo 
80 to order. Nanavutty J. remarked thas 
on the strength of the ralmga oit^j 
order of the learned Deputy Magis__ 


4. 
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was arbitrary and could not bo upheld, and 
ho thoroforo set aside the order directing a 
de novo trial and directed the Magistrate 
to proceed with the trial of the case from 
tho stage at which it was left unfinished 
by his predecessor. 

^ It does not appear to us on a considera. 
|tion of the wording of Sec. 350, sub-s. (l) 
that the Proviso has any application in a 
case in which the second Magistrate decides 
to resummon the witnesses and recom- 
inence the inquiry or trial. The Proviso 
gives the accused a right at the time of the 
commencement of the proceedings before 
the second Magistrate to demand that the 
witnesses or any of them be resummoned 
and reheard, and it does not give him any 
other right. It would be difficult to say 
that there can in any judicial sense bepre. 
judice to the interest of the accused by the 
Magistrate, who is to try the case, resum. 
moning the witnesses and recommencing 
the trial. It may be that the effect of such 
an order will be that the trial will be pro¬ 
tracted somewhat longer than it might 
otherwise have been, and it may be that 
the Magistrate may decide to frame fur¬ 
ther charges in addition to the charge or 
charges, if any, framed by the first Magis¬ 
trate, but that is a matter which would 
have been within his competence in any 
case under the provisions of Sec. 227, Cri- 
minal P. C. We are therefore unable to 
hold that any question of prejudice really 
arises. We are confirmed in the view we take 
of the interpretation of S. 350, sub-s. (1), 
Criminal P. C., by a later Nagpur ruling 
reported in A I R 1937 Nag 147* in which 
lb was held, dissenting from the view of 

this Court in the case referred to above, 
that: 

Tho accused has no right to insist that there 
shall not bo a do novo trial or inquiry. Tho 
Magistrate beginning tho proceedings anew 
against tho wishes of the accased is not acting 
withoutjurisdiction. There is no provision in tho 
Codo which enables tho accused to demand that 
witnesses examined by the Magistrate, who has 
ceased to exercise jurisdiction, shal) not b© resum- 
moned and reheard. 

The learned Judge was of opinion that 
had the proposition now put forward before 
us and accepted by Nanavutty J. in the 
reported ruling been correct and had the 
accused a right both to demand that wit. 
nesses be resummoned and that they should 
not be resummoned, Sec. 350 would have 

6 . Sardarl Lal v. Emperor, (1037) 24 A 1 R Nag 
147=169 I 0 47=38 Cr L J 697=1 L R 
(1937) Nag 538. 


been differently worded. He went on to 
point out that : 

It is clearly desirable for the proper administra¬ 
tion of justice that normally the Magistrate who 
passes the final order should bo the Magistrate who 
has heard all the evidence, and in order that there 
should be no prejudice to the accused it is express- 
ly provided that, in cases where the Magistrate 
does not propose to follow this procedure, the 
accused is entitled to demand that this procedure 
shall be followed. 

The same view wag taken in A I R 1935 
Mad 318° in which it was held that : 

Tho Magistrate, as well as the accused, has a 
privilege under S. 350, Criminal P. 0. If he does 
not like the idea of giving judgment on evidence 
partly or wholly recorded by his predecessor, ha 
may decide to resummon the witnesses andrecom- 
mcpce the inquiry or trial. If he exercises that 
option, it is clear that tho accused cannot object 
to tho examination afrcah of any witness. 

That is a proposition with which we 
are in entire agreement. In these circum¬ 
stances we reject the reference, and as it 
appears that tbo Magistrate concerned hag 
ceased to function as such, we direct that 
the record be returned through the Sessions 
Judge to the Llistrict Magistrate with a 
direction to make it over for trial to a 
stipendiary Magistrate who should, iu view 
of the circumstances of the case, resummon 
the witnesses and recommence the trial. 

R.M./r.k. Reference rejected. 

6 . Verrapp» v. Emperor, (1935) 22 AIR Mad 

318=1935 Cr C 381=157 I C 1020=36 CrL J 
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ZiAUL Hasan and Yorke JJ. 

Sheo Nath and another — Applicants. 

v. 

Madan Mohan Lal and another — 

Opposite Party. 

Civil Eevn. Appln. No. 210 of 1936, De- 
cided on Ist September 1938, from order 
of Civil Judge, Unao, H/. lOth December 
1936. 

(a) U. P. Encumbered Estates Act (25 of 
1934), S. 7 — Decree-holder in execution of 
decree for sale putting up property to sale and 
purchasing it faimseU — Application by judg« 
ment-debtor under O. 21, R. 90, Civil P, C. 
dismissed and sale conhrmed — In meantime 
appeal by judgment-debtor against dismissal of 
application under O© 21, R, 90 — Order con¬ 
firming tale stayed and parties entering into 
compromise providing that amount would be 
paid within certain period failing which sale 
would be con Armed —Default in payment but 
decree-holder taking no steps to get sale con- 
Armed — Order of Collector under S* 6, U, P. 
Encumbered Estates Act—Debt held not extin¬ 
guished at time of Collector*! order and subse¬ 
quent delivery of possession to decree-holder 
held void* 
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A person obtained a decree for sale and in exe¬ 
cution of that decree be put up the property for 
sale and purchased it himself. The judgment-deb¬ 
tors brought an application under O. 21, R. 90, 
Civil F. C., to have the sale set aside but this 
objection was dismissed and the sale confirmed in 
1932. In the meantime the judgment-debtors bad 
appealed against the dismissal of their objection 
under 0. 21, Rule. 90 andtheorderconfirming the 
sale proceeding was stayed. The parties to the 
appeal entered into a compromise whereby it was 
provided that judgment-debtor would pay the 
amount within nine months, and that if such 
payment was not made the sale would be con¬ 
firmed. No payment was made by them within 
the stipulated nine months. But the decree-holder 
took no steps to get the sale confirmed. The judg- 
ment-debtors applied under S. 4, U. P. Encum¬ 
bered Estates Act, and an order under S. 6 of the 
Act was accordingly passed by the Collector. Sub- 
Bequently the decree.holder applied under O. 21, 
B. 95, Civil P. C., to be put in possession of the 
property purchased by him in execution of bis 
decree and possession was delivered to him : 

Held that up to the date on which the Collector 
passed an order under 8. 6 of the Act neither bad 
the sale been finally confirmed nor had the decree- 
holder obtained possession of the property pur¬ 
chased by him. Hence the debt bad not been 
extinguished on the date of the Collector's order 
under S. 6. The process issued subsequently for 
delivery of possession to the decree-holder, which 
was admittedly an execution process, became null 
and void and the judgment-debtor was conse* 
quently entitled to be put back in possession of the 
property : 1937 OWN 1153. Rel. on. [P 223 C 2] 

(b) U. P. Encumbered Estates Act (25 of 
1934), S. 7 (1) (a) — Processes issued in con¬ 
travention of S. 7 (1) (a) can be set aside under 
S. 151, Civil P. C. 

Though S. 144, Civil P. C., does not in terms 
apply to processes issued in contravention of the 
terms of 8. 7 (1) (a), U. P. Encumbered Estates 
Act, such processes can be set aside under the pro¬ 
visions of 8. 151, Civil P. C. : A I B 1937 Oudh 
106, Rel. on. (P 223 C 2 ; P 224 C 1] 

K. P. Misra and Syed Mohammad — 

/or Applicants. 

H. Husain — for Opposite Party. 

Order.—This is an application for revi- 
sion of an order of the learned Civil Judge 
of Unao dismissing the judgment.debtors’ 
application for re-delivery of possession of 
certain property to them. The facts are 
that on 12th April 1930, the opposite par¬ 
ties obtained a decree for sale for Bs. 4000 
on a mortgage against the present appli¬ 
cants. In execution of that decree they put 
up the property for sale and purchased it 
themselves on 20th October 1931. The 
judgment-debtors brought an application 
under O. 21, E. 90, Civil P. C., to have the 
sale set aside but this objection was dis. 
missed and the sale confirmed on 20th 
April 1932. On 15th May 1933, the decree- 
holders were put in possession of the pro. 
perty purchased by them in the Court sale. 
In the meantime the judgment-debtors had 


appealed against the dismissal of their 
objection under O. 21, E. 90 and the order 
confirming the sale proceedings was stayed 
on their application by the Appellate Court. 
Cn 10th August 1933, the parties to the 
appeal entered into a compromise the 
material terms of which were as follows : 

1. That tbeappellants (judgment-debtors) will pay 
Bs. 3500 within nine months from to-day to the 
respondents with interest at (^^per cent.perannum 
from 1st August 1933. 2. That on such payment 
being made, the sale will be set aside and the 
appellants will become the absolute owners of the 
property in suit. 3. That if such payment is not 
made the sale will be confirmed and the appeal 
will bo deemed as dismissed and the respondents 
will bo entitled to take possession of the property 
in suit. 4. That the possession of the property 
during these nine months will remain with the 
appellants. 

In pursuance of this compromise the 
present applicants remained in possession 
of the property but no payment was made 
by them within the stipulated nine months. 
Some time in 1934 the judgment-debtors 
deposited Es. 2000 in Court and prayed 
for further time for the deposit of the 
balance of Es. 1500. The prayer for exten- 
sion of time was however refused on 6th 
Cctober 1934. Against this order they filed 
an application in revision in this Court 
and got an order for stay of proceedings in 
the trial Court. The application for revi¬ 
sion was dismissed by this Court on 5th 
November 1935 and the order of stay 
discharged. 

Cn 15th October 1935, during the pen¬ 
dency of their application for revision in 
this Court, the judgment-debtors applied 
under S. 4, U. P. Encumbered Estates Act, 
and an order under Sec. 6 of the Act was 
accordingly passed by the Collector on 
the same date. On 15th February 1936 
the decree-holders opposite parties applied 
under O. 21, E. 95, Civil P. C., to be put in 
possession of the property purchased by 
them in execution of their decree and pos¬ 
session was delivered to them on 17th 
February 1936. On the following day, 
namely 18th February 1936. the judgment- 
debtors filed the application which has 
given rise to this revision alleging that « 
they had applied under the Encumbered 
Estates Act and the Collector had passed 
an order under S. 6 of the Act, the procee 
ings relating to the delivery of possession 
to the decree-holders became null and vo 
under S. 7 (l) (a), Encumbered Estates Ao . 
and prayed that possession bo re-delivereo 
to them. The learned Civil Judge to whom 
the application was made, while ho 
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“that after an order under S. 6, Encumbered 
Estates Act, has been passed, no further 
•proceedings in execution can be taken, came 
to the conclusion that the judgment.debtors 
were not entitled to get back possession of 
the property from the decree, holders in 
this case as there was no debt to which the 
judgment-debtors-Iandlords could be said to 
be subject and as the execution process 
issued by his Court was not in connexion 
with any such debt. Against this order, the 
present application in revision has been 
brought. We are of opinion that the learned 
Civil Judge was in error in thinking that 
in the circumstances stated above, the 
judgment.debtors were not entitled to the 
benefit of the Encumbered Estates Act or 
that the provisions of S. 7 of the Act do not 
apply. S. 7 (l) runs as follows : 

When the Collector has passed an order under 
S. 6 the following consequences shall ensue : 

(a) All proceedings pending at the date of the 
said order in any Civil or Revenue Court in the 
United Provinces in respect of any public or 
• private debt to which the landlord is subject, or 
with which bis immovable property is encum. 
bered, except an appeal or revision against a decree 
or order, shall be stayed; all attachments and other 
execution processes issued by any such Court and 
then In force in respect of any such debt shall 
become null and void, and no fresh process in 
execution shall, except as hereinafter provided, be 
I issued; 

The order under S. 6 of the Act was 
.passed, as already noted, on 15th October 
1935, and there can be no doubt that on 
that date proceedings were pending in the 
Court below in respect of a private debt to 
which the applicants-landlords were sub¬ 
ject. It is true that sale in execution of the 
decree had been held and even confirmed 
but the finality of the order confirming the 
sale ceased when the judgment-debtors filed 
an appeal in the Court of the District Judge 
and this was recognized by the parties 
themselves as appears from para. 3 of the 
compromise quoted above, which says that 
if payment is not made the sale will be 
confirmed, and the appeal will be deemed 
as dismissed and the respondents will be 
entitled to take possession of the property 
in suit. As soon as the period of nine 
months fixed by the compromise expired, 
the decree-holders were entitled to get the 
sale finally confirmed and to take possession 
of the property. It was held in 1937 OWN 
1153^ that a sale cannot be said to be 
automatically confirmed merely because no 
application had been made under Br. 89, 

1. Otrdfaarl Lal v. Mohammad lehrat All. 1937 
OWN 1163. 


90 or R. 91 of O. 21, Civil P. C., or such 
application had been made and disallowed 
and that something had to be done by 
the Court for the confirmation of the sale, 
namely to make an order confirming the 
sale and that unless the Court made such 
an order the sale could not be said to have 
been confirmed. In the present case the 
confirmation of sale made in 1932 was 
treated by the parties as non-existent as 
shown by para. 3 of the compromise, but 
the decree-holders took no steps to get the 
sale confirmed or to obtain possession or 
were precluded from doing so by stay 
orders of Courts. In the meantime, the 
Collector had passed an order under S. 6, 
Encumbered Estates Act. Therefore after 
the passing of that order, all proceedings 
should have been stayed. The learned 
counsel for the opposite parties conceded 
that his clients' application of 15th Febru. 
ary 1936 was in execution under C. 21, 
R. 95, Civil P. C., but argued that it was 
not in execution of tbe original decree but 
of the compromise decree of 10th August 
1933; but be had again to concede that that 
decree was also in respect of a debt against 
tbe judgment.debtors. It is thus clear that 
upto the date on which the Collector passedj 
an order under S. 6 of tbe Act neither bad, 
the sale been finally confirmed nor had the' 
decree-holders obtained possession of the' 
property purchased by them. In these cir-l 
cumstances we fail to see bow it can bej 
said that tbe debt bad been extinguished. ' 
As we are of opinion that on tbe date of 
the Collector’s order under S. 6 there was 
a debt against tbe present applicants, it is 
clear that under Sec. 7 (1) (a) the process 
issued for delivery of possession to tbe 
opposite parties, which was admittedly an 
execution process, became null and voidj 
and tbe applicants were consequently en- 
titled to be put back in possession of the 
property. It was contended by the learned 
counsel for tbe opposite parties that tbe 
applicants' application for restitution does 
not come within the purview of S. 144, 
Civil P. 0., and that the Encumbered. 
Estates Act does not also provide for the,' 
restitution of the kind claimed by them. It 
is true that S. 144, Civil P. C., does not in 
terms apply, but as was held in 1936 O W N 
1164,^ processes issued in contravention of 
the terms of S. 7 (1) (a), Encumbered 
Estates Act, can be set aside under the 

2. Mt. BaBbila v. Dwarka Prasad, (1937) 94 AIR 
Oadh 106=166 I O 862=1936 O W N 1164= 

12 Lack 789. 
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Gulzari Singh v. Ram Adhin A. i, r, 


.provisions of S. 151, Civil P. C. We allow 
Ithis application with costs and setting aside 
the order of the learned Civil Judge direct 
him to deliver back possession of the pro. 
perty to the applicants-judgment, debtors. 
d.s./b.k. Application allowed. 
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ZiAUL Hasan and Yorke JJ. 

Gulzari Singh — Defendant — 

Applicant. 

V. 

Dam Adhin — Plaintiff — 

Opposite Party. 

Civil Eevn. Appln. No. 101 of 1938, 
Decided on 12th August 1938, from order 
of District Judge, Unao, D/- 6th October 
1936. 

(a) U. P. Agriculturists' Relief Act (27 of 
1934), S. 7 — S. 7 applies to suits instituted 
before Act came into force. 

Section 7 is applicable to suits instituted before 
the Act came into force, and the fact that an ex 
parte decree, subsequently set aside, was passed in 
the suit before the Act came into force is immate- 
rial : A I R 1937 All 634, and AIR 1938 All 63. 
Foil. (P 226 0 1) 

(b) Civil P. C. (1908), 0.7,R. 10 (l)~Scope. 

^ The provisions of R. 10 (1) of 0. 7 are sufiB. 

ciently wide to cover a case in which by operation 
of legislation the situation arises, even after a suit 
has been instituted, that it should have been 
instituted in another Court. [H225 C 2] 

H. Husain — for Applicant. 

D. K. Seth and Sidheshwar Shukla — 

for Opposite Party. 

Judgment.—This is an appeal from an 
appellate judgment of the District Judge of 
Unao, who had reversed the decree of the 
Munsif of SaBpur at Unao, returning the 
plaint to the plaintiff under the provisions 
of O. 7, R. 10, Civil P. C., for presentation 
to the proper Court. A preliminary objec¬ 
tion was taken that no appeal lies, and in 
view of the provisions of S. 104 (2), Civil 
P. C., read with the provisions of O. 43, 
R. 1 learned counsel for the appellant con¬ 
cedes the force of the preliminary objection, 
but urges that as the point for decision is 
one which relates solely to the question of 
jurisdiction, it is a matter which can and 
should be taken up in revision, and we 
accede to that contention. The plaintiff 
Ram Adhin had instituted a suit in the 
Court of the Munsif, Safipur, to recover Rs. 
1546, principal and interest on foot of the 
pronote and receipt dated 27th March 1932. 
The suit was instituted on 25th March 
1935 and there is no question that at that 
date the suit was properly instituted in 
that Court. The suit was decreed ex parte, 
but on 7th April 1936 on the application of 


the defendant it was restored. Between the- 
date of institution of the suit and this order 
of 7th April 1936, the Agriculturists' Re. 
lief Act had come into force on 10th April. 
1935, and in consequence when the suit 
came up for regular hearing a second time, 
the defendant pleaded that under the pro- 
visions of S. 7 of that Act the Court of the- 
Munsif of Safipur had no jurisdiction to- 
entertain the suit, and the suit must be 
instituted in the proper Court in the Hardoi 
district. The learned Munsif referred to the-- 
provisions of S. 7, Agriculturists’ Relief 
Act, which provides as follows: 

Notwithstanding anything contained in any 
other enactment for the time being in force, every 
suit for recovering an unsecured loan, in which, 
the defendant is an agriculturist, shall be insti¬ 
tuted and tried in a Court within the local limits 
of whose jurisdiction the agriculturist d6fendaDt< 
actually and voluntarily resides. 

(I have omitted all redundant wording- 
not necessary for the decision of the pre. 
sent case.) He went on to say that it was- 
almost undisputed that the defendant was- 
an agriculturist, and it was admitted that 
be was a resident of a place in the Hardoi 
district. After considering the effect of the 
suit having been filed prior to the enforce, 
ment of the Agriculturists' Relief Act, be¬ 
held that the Section quoted bad retrospec. 
tive effect so as to affect suits instituted' 
but not yet decided at the date of the 
enforcement of the Act. He based this- 
decision largely on the aims and objects 
with which the Act was passed. He accor. 
dingly returned the plaint to the plaintiff* 
for presentation to the proper Court. 

Thereupon the plaintiff appealed to tbe-- 
Court of the District Judge, and the Dis¬ 
trict Judge after considering the meaning 
of the words “instituted and tried” came ta 
the conclusion that the Section had refer, 
ence only to suits instituted after the- 
coming into force of the Act. He further 
remarked that O. 7, R. 10, was not properly 
applicable in the circumstances of the pre. 
sent case, which had certainly not been- 
instituted in any Court other than the 
proper Court, and he further evidently felt 
that on this view of O. 7, R. 10, a difficulty 
would arise as to how a Court could make- 
an order which would not be unjust to the 
plaintiff since in cases where the plea taken 
was that the defendant was a resident or 
another district, neither the trial Court nor 
the Court of the District Judge would have 
any power to make an order of transfer^ 
and the Act itself contained no provision* 
to meet this end. 
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Learned counsel for the defendant appli. 
cant did not feel it necessary to discuss the 
points raised in the judgment of the learned 
District Judge at any length but relied on 
two recent rulings of the Allahabad High 
Court in cases of an exactly similar nature. 
The first case quoted by him is I L R 1937 
All 757,^ in which the Chief Justice and 
Bennet J. held that S. 7, U. P. Agricul. 
turists’ Relief Act, is applicable to suits 
instituted before the Act came into force, 
and the fact that an ex parte decree subse. 
quently set aside, was passed in the suit 
before the Act came into force is immate. 
rial. In the course of their judgment in this 
case the learned Judges remarked i 

It Beems to U8 that the intention of the Legis« 
lature is that no Court should have jurisdiction to 
entertain a suit when it is filed or to try it unless 
the conditions mentioned in that Section are ful¬ 
filled. The Act is professedly foe the relief of agri- 
culturists. The object of the Section apparently is 
that an agriculturist defendant should not be 
dragged to a distant place for the purpose of defend* 
ing a claim brought against him and that such 
fluit should be tried and decided by a Court within 
whose jurisdiction he either resides or within 
whose jurisdiction his property is situated if be 
resides outside the province. 

The order made in that case was that 
the Court below would return the plaint to 
the plaintiff for presentation to the proper 
Court. In 1937 A L J 1235'* another Bench 
consisting of Collister and Bajpai JJ. held 
that where a suit was instituted prior to 
the Agriculturists* Relief Act coming into 
force and subsequently an objection was 
taken under S. 7 of the Act that the suit 
ought to be tried where the defendants 
were residing, S. 7 of the Act contemplates 
that no Court should have jurisdiction to 
entertain a suit when it is filed or to try it 
unless the conditions mentioned in S. 7 are 
fulfilled. In coming to this decision the 
learned Judges remarked : 

Act No. 27 of 19.34 was enacted by the Legisla¬ 
ture for the advantage and relief of the agricul. 
turists and the Courts should keep this fact in 
view when they have to Interpret the provisions of 
any particular Section which may have been 
drafted in ambiguous language* 

Learned counsel for the opposite party has 
urged on us the difficulty of applying O. 7, 
R. 10 and has sought to base an argument 
on the interpretation of a similar provision 
in the Bombay Agriculturists’ Relief Act on 
which the U. P. Agriculturists’ Relief Act 

1. Jamuna Prasad t. Bbawanl Dayal, (1997) 94 
A I R All 634=171 I C 419=1 L R (1987) All 
767 = 1937 A L J 087. 

S. Cbbunni Lai v. Ajudhiya Prasad, (1998) 96 
A 1 R All 63=178 1 C 646=1937 A L J 1936. 
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is said to have been based in 4 Bom 358.® 
We do not think that this ruling is pro. 
perly applicable in the present case. He 
has further suggested that in any case the 
power of this Court to interfere in revision 
is a discretionary power and that this is 
not a case in which this Court should exer. 
cise the discretion to interfere with the lower 
Court’s order. We however are of opinion 
that there is no possible ground on which 
we should differ from the view taken in 
this matter by the Allahabad High Court 
and should refuse to exercise our discretion. 

As regards the difficulties suggested by 
the counsel for the opposite party as aris¬ 
ing out of 0. 7, R. 10, and the possibility 
of the suit being now held to be barred by 
limitation, we think that the provisions of 
R. 10 (l) of 0. 7, Civil P. C., are sufficiently 
wide to cover a case in which by operation 
of legislation the situation arises, even 
after a suit has been instituted, that it 
should have been instituted in anothori 
Court. As regards the question of limita-l 
tion, it will be for the plaintiff when pro. 
senfcing his plaint to the Court, which is 
now the proper Court, in which to present 
it to make an application under the relevant 
Section of the Limitation Act. Following 
the view taken by the Allahabad High 
Court in the case referred to, w’e allow the 
application in revision with costs, set aside 
the order of the learned District Judge and 
restore the order of the Original Court that 
the plaint bo returned to the plaintiff for 
presentation to the proper Court. The par. 
ties will bear their osvn costs in the lower 
Courts. 

d.s./r.K. Application allowed. 

3. Suryaji v. Tukaram, (1870) 4 Rom 358. 

A. I. R. 1938 Oudh 22S 
Thomas C. .7. 

Puttoo Lai — Applicant. 

v. 

Ewaz Ali and another — 

Opposite Party. 

Civil Revn. Appln. No. 6 of 1933, Deci. 
ded on 3rd August 1938, from order of 
Judge, Small Cause Court, Lucknow, D/- 
16th December 1937. 

Civil P. C. (1908), O. 20. R. 4 (1) - Judgment 
of Small Cause Court Judge though short must 
be intelligible — Order not showing what the 
suit or defence was held no judgment. 

Under O. 20, R. 4, a Judge in a Small CauBe 
Coart suit need not write lengthy judgments. He 
can reduce his remarks to a minimum, but this 
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minimum must be intelligible, thus enabling the 
High Court in revision to satisfy itself whether 
the decree or order passed by the Judge was ac¬ 
cording to law.- [p 226 0 1] 

Where the order of the Judge was “suit is de¬ 
creed Rs. 55-8-0 with costs. Rs. 7-S-O are dis¬ 
allowed for excessive damages claimed.’* 

Held that it was impossible to treat this order 
as the judgment of the Court. [P 226 C 1] 

H, D. Srivastava — for Applicant. 

P. N. Aathana — for Opposite Party. 

OrdoPi This is an application in revi¬ 
sion under S. 25, Small Cause Courts Act, 
against the judgment and decree of Mr. 
G. S. Varma, Judge, Small Cause Court, 
Lucknow, dated 15th December 1937. The 
plaintiff sued to recover Rs. 40-8-0 being 
the price of wood sold to the defendant. 
The defendant pleaded payment. The suit 
was contested by the defendant. The claim 
was decreed by the learned Judge of Small 
Cause Court. I find there is no judgment 
according to law in this case. The order is 
as follows : '‘Suit is decreed Rs. 65-8-0 with 
coats. Rs. 7-8-0 are disallowed for exces. 
sive damages claimed.” It is impossible to 
treat this order as the judgment of the 
Court. Under O. 20, R. 4 (l), Civil P. C., 
the judgment of a Court of Small Causes 
must contain the point for determination 
and the decision thereon. The Judge is 
expected to apply his mind to the decision 
of a Small Cause Court case as carefully as 
he would apply his mind to the decision of 
a regular suit. Under O. 20, R. 4, Civil 
P. C., a Judge in a Small Cause Court suit 
need not write lengthy judgments. He can 
reduce his remarks to a minimum, but this 
minimum must be intelligible, thus enabl. 
ing the High Court in revision to satisfy 
itself whether the decree or order passed 
by the learned Judge was according to law. 
The order of the learned Judge does not 
show what the suit or the defence was in 
this case. I would have sent back this case 
to the Court concerned for writing a judg¬ 
ment according to law, but the learned 
Judge, who tried the case, is no longer a 
Judge of Small Cause Court. I accordingly 
allow the application with costs, set aside 
the judgment and decree, and order a retrial 
of the case. 

D.s./b.k. Application allowed. 


A. I.S. 
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SPECIAL BENCH 

Thomas C. J., Ziaul Hasan 

AND YoRKE JJ. 

Sita Pam — Applicant. 

V. 

Gaya Din — Opposite Party. 

Civil Ref. No. 6 of 1938, Decided on 
14th September 1938, made by Munsif, 
Kheri, D/. 15th July 1938. 

Stamp Act (1899), S. 60 (1)—Suit on agree* 
ment - Report that agreement wa* insuttciently 
stamped Suit decreed in oversight of report 
—Another report — Court ordering document 
to be impounded and sent to Collector for 
necessary action — Collector certifying docu¬ 
ment to be properly stamped —Court thinking 
this to be incorrect making reference under 
S. 60 (1) — Reference held incompetent. 

A person brought a suit on the basis of an 
agreement for the supply of sugarcane juice. The 
agreement was written on four annas stamp paper. 
The Munsif decreed the suit. Before the suit was 
decreed, the Munsarim on the back of the plaint 
made a report that the agreement was insuffi* 
ciently stamped. The Munsarim, after the suit had 
been decreed, made another report that the Court 
bad not passed any order on the report which was 
made before on the back of the plaint. The Munsif 
ordered the document to be impounded and sent 
to the Collector for necessary action. The Collec¬ 
tor on receipt of stamp officer’s opinion certified 
that the document was properly stamped. In the 
opinion of the Munsif the opinion of the stamp 
officer was incorrect and he made a reference under 
Section 60 (1): 

Held that the reference did not fall under Sec. 
60 (1). There was no doubt in the mind of the 
Court as to the amount of duty to be paid in 
respect of the instrument. The proper time for 
making the reference was before the Munsif passed 
the order impounding the document. By the refer¬ 
ence tho Munsif was really asking the High Court 
to open the question which had become conclu¬ 
sive. Under these circumstances the reference was 
not competent. [P 227 0 I, 3j 

Order* — This reference dated 15th 
July 1938 by the learned Munsif of Kheri, 
purports to be under S. 60, Stamp Act (Act 
2 of 1899). In a Small Cause suit Sita 
Ram V. Gaya Din, the plaintiff brought 
the suit on the basis of an agreement for 
the supply of sugarcane juice which is 
commonly called Satba. The agreement 
was written on four annas stamp paper. 
The learned Munsif decreed the suit of the 
plaintiff on let December 1936. The Mui^ 
sarim on 16th October 1936 on the back 
of the plaint made a report that the agrw- 
ment was insufficiently stamped. In 
opinion the proper stamp was eight 
The Munsarim on 13bh January 1937, tba 
is, after the suit had been decreed, ma e 
another report that the Court has not pas- 


SiTA Ram V. Gaya Din (SB) 
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sed any order on the report wbioh was 
made on 16th October 1936, on the back 
of the plaint. This undoubtedly was due 
to an oversight, as the learned Munsif 
should have decided this point at the time 
when he decided the suit. The Munsif pas¬ 
sed the following order on 13th January 
1937: Let the Ex. 1 (be) impounded and 
sent to the Collector for necessary action.” 
The Collector obtained the opinion of the 
Stamp OfiBcer, which is as follows : 

Under 9 All 685,^ vide Example (c) in note to 
8. 2 (6) ‘bond,' the document for the supply of 
eugarcane juice is a ‘bond’ and not an agreement. 
It is therefore suflBciently stamped under Art, 16 
of Sch. 1, Stamp Act. The document may be so 
endorsed and the Impounding Officer informed 
accordingly. 

The Collector on receipt of this opinion 
gave the following certificate : 

Certided that this document is properly and 
sufficiently stamped under Art. 15, Sch. 1, Stamp 
Act. 

In the opinion of the learned Munsif the 
opinion of the Stamp Officer is incorrect 
And the document in question is an agree, 
ment and not a bond, and it falls under 
Sch. 1, Art. 5, Stamp Act. In our opinion 
it is not necessary for us to decide this 
question as we are of opinion that the refer- 
Ance-made by the learned Munsif is incom- 
petent. S. 60 (l), Stamp Act provides: 

If any Court, other than a Court mentioned in 
8. 67, feels doubt as to the amount of duty to bo 
paid In respect of anylnstrument under Provisofa) 
to 8. 36, the Judge may draw up a statement of 
the case and reforit. with bisowc opinion thereon, 
for the decision of the High Court or Chief Court 
to which, il he were the chief controlling revenue 
authority, he would, under B. 67, refer the same. 

The reference before us does not fall 
under S. 60 (1) and as far as we have been 
able find out, there is no other Section 
which covers this reference. There was no 
doubt in the mind of the Court as to the 
amount of duty to be paid in respect of this 
instrument. The proper time for making 
the reference was before the learned Mun. 
sif passed the order impounding the docu. 
ment. Under S. 40 (1), Stamp Act, when 
the Collector receives any instrument sent 
to him under S. 38, sub.s. (2) not being an 
instrument chargeable with a duty of one 
anna only or a bill of exchange or promis¬ 
sory note, he shall adopt the following 
procedure : 

(a) If ho is of opinion that suoh instrument is 
duly stamped or is not chargeable with duty ha 
shall certify by endorsement thereon that it is 

1. In the matter of Oajraj Singh, (1687) 9 All 565 
=1867 A W N 190 (F B). 
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duly stamped or that it is not so chargeable, as 
the case may be. 

Under sub.s. (2) of the same Section 

every certificate under Cl. (a) of sub-s.(l) shall for 
the purposes of this Act. be conclusive evidence of 
the matters stated therein. 

By this reference the learned Munsif is 
really asking us to open the question which 
has become conclusive. We are therefore 
of opinion that under the circumstances the 
reference is not competent and we have no 
jurisdiction to entertain it. We accordingly 
reject the reference and direct that the 
papers be returned to the Court concerned. 
d.s./r.k. Reference rejected. 
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Yorke J. 

Bisheshwar Singh — Defendant — 

Appellant. 

V. 

Gaya Baksh Singh and another — 

Plaintiffs — Respondents. 

Second Rent Appeal No. 33 of 1936, 
Decided on 22od August 1938, against 
decree of District Judge, Unao, D/- 18bh 
January 1936. 

Oudh Rent Act (22 of 1886), S. 108 (15) — 
Cosharer making usufructuary mortgage of spe* 
ctfic plots—Cosbarer and mortgagee should be 
regarded single unit in suit for profits *— Court 
should see if both together get more profits 
than entitled to—If so, suit for profits by sharer 
getting less profits may be decreed against 
them. 

When a cosharer makes a usufructuary mort- 
gago of part of his share or of specific plots of 
which be is in exclusive possession, a Court in a 
suit for profits should regard the cosbarer and bis 
mortgagee as a single unit. If that co.sharcr and 
his mortgagee together are in receipt of a greater 
share of profits than they are entitled to. then a 
decree should bo passed against them in favour of 
the other sharer who is in receipt of less profits 
than be is entitled to by his share. The adjust¬ 
ment between the cosbarer and bis mortgagee of 
the liability which they jointly incurred to such 
other sharer is a matter for the cosbarer and bis 
mortgagee to settle between themselves. What the 
Court has to look to is whether the cosbarer plus 
the mortgagee are in possession of a greater area of 
sir and kbudkasbt than they are entitled to, that 
is whether they are receiving more profits than 
they are entitled to, taking the annual net income 
of their area into account A 1 R 1931 AIL 668, 
Foil.: AIR 1917 Oudh 32, Ref. [P 228 C 2] 

Haider Husain — for Appellant. 

Nasirullah Beg — for Respondent 1. 

Judgment. —This is a second rent appeal 
in a suit for profits under S. 108(15), Oudh 
Bent Act, which provides for a suit by a 
sharer against a cosbarer for a share of the 
profits of an estate or any part thereof, or 
for the rendering and settlement of 
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accounts in respect of those profits. The 
facts are not in dispute. One Madari Singh, 
defendant 1, was the owner of an eight 
annas share in mahal Baqia. In 1924 he 
mortgaged six annas eight pies share out of 
this eight annas share to the plaintiff, and 
in 1931 he sold the same share to the 
plaintiff. Between these dates on 22Dd 
May 1928 Madari Singh mortgaged his 
remaining one anna four pies share to his 
own brother, Bisheshwar Singh, defendant 
2 by means of a simple mortgage. Subse- 
quently he gave his brother actual posses¬ 
sion of certain plots in lieu of interest. The 
plaintiff as purchaser of the six annas eight 
pies share sued for profits on the allegation 
that defendants 1 and 2 were in possession 
of plots with a rental in excess of their 
share. Defendant 1 failed to pub in an 
appearance. Defendant 2 pleaded that he 
was only in actual possession of a few plots 
in lieu of interest which had been made 
into a sub patti described as "sub patti juz 
rahni”, and that be had not collected more 
than he was entitled to. He naturally made 
no objection to a decree being passed against 
defendant 1, bub claimed that he was 
entitled to exemption. 

The learned Assistant Collector who 
tried the case referred to the Allahabad 
ruling reported in 15 R D 554=1931 A L J 
589* for the view that for the purposes 
of profits Madari Singh, mortgagor, and 
Bisheshwar Singh, his mortgagee, should 
be taken as one unit, and a joint decree for 
profits should be passed in favour of the 
plaintiff against both. He remarked that it 
appeared that the device of forming a sub- 
patti and leaving Bisheshwar Singh in pos¬ 
session of some plots as simple mortgagee 
in lieu of interest was thought out to 
deprive the purchaser at auction of the 
share of Madari Singh of his just rights in 
profits. Learned counsel for the appellant, 
Bisheshwar Singh, relies on a ruling of this 
Court reported in 19 O C 326,^ in which it 
was held that 

a coshater who is not the lambardar of the 
village, being under no obligation towards the 
other cosharers to collect the village rent, cannot 
be made to surrender any portion of the amount 
he has collected to another cosharer if his collec¬ 
tions do not exceed his own share of the profits. 

On the basis of this ruling it is contended 
that by virtue of the formation of the sub. 
patti the contesting defendant Bisheshwa r 

1. Jadu Katb Singh v. Hanuman Singh, (1931) 

18 A I R All 668=133 I O 476=53 All 794= 
1931 A L J 689=16 B D 554. 

S. Ealba Singh v. Bai Jwala Prasad, (1917) 4 
A 1 B Oudh 82=88 I C 89=19 O C 826. 
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Singh became a separate cosharer, and the 
plaintiff could only succeed against him if 
he proved to the satisfaction of the Court 
that Bisheshwar Singh bad himself col¬ 
lected more rent either directly or indirectly 
(as by means of possession of sir or khud. 
kashb) than was proportionate to the area 
or rental value of the plots mortgaged to 
him. It was suggested that the case ought 
to be remanded for a finding on that point. 
On behalf of the respondent it was pointed 
out that this defence was nob clearly taken 
by the appellant in his written statement, 
It seems to me that the point was raised 
in the trial Court, but in view of the ruling 
quoted, it was nob considered necessary to 
go into it. This brings me to the ruling on 
which reliance has been placed by the trial 
Court and the lower Appellate Court. It is 
true that the case reported in Revenue 
Decisions was a case under S. 227, Agra 
Tenancy Act, and not under the Oudh Rent 
Act, but it does not appear to me that there 
is any difference in principle. In the judg. 
ment in this case a Bench of the .Allahabad 
High Court held : 

In our view, when a cosharer makes a ueufruo- 
tuary mortgage of part of bis share or of specific 
plots of which he is in exclusive possession a 
Court in a suit for profits should regard the co¬ 
sharer and bis mortgagee as a single unit. If that 
cosharer and his mortgagee together are in receipt 
of a greater share of profits than they are entitled 
to, then a decree should be passed against them in 
favour of a plaintiff who is in receipt of less profit 
than he is entitled to by bissbare. The adjustment! 
between the cosharer and his mortgagee of the 
liability which they jointly incurred to such a 
plaintiff is a matter for the cosharer and his mort> 
gagee to settle between themselves. What th« 
Court has to look to is whether the cosharer pla» 
the mortgagee are in possession of a greater area ofi 
sir and khudkasht than they are entitled to, tbat| 
is whether they are receiving more profits than 
they are entitled to, taking the annual net i^coma 
of their area into account. 

The facts of this case are very closely 
allied to those of the reported case. Iii 
effect what Madari Singh has done has- 
been to give Bisheshwar Singh the con¬ 
testing defendant-appellant a usufructuary 
mortgage of specific plots of which he 
in exclusive possession. Had he not been m 
exclusive possession, of course, he could not 
have put Bisheshwar Singh in possesion. 
Moreover, as learned counsel for the res- 
pondent has pointed out, the whole defend 
rests on the foundation that the Court u 
to ascertain the rights inter se of the 
gagor and the mortgagee, and the plamfcitt 
is to be pot to proof of what those art 
matters which are within the special know¬ 
ledge of defendants 1 and 2 and the burden 
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of proof would necessarily be upon them. 
It is suggested that the plaintiff must estab¬ 
lish what the arrangement between them 
was. In my opinion the principle laid down 
in the Allahabad ruling is clearly appli- 
cable to the present case. The two lower 
Courts have rightly treated the cosharer 
and the mortgagee as a single unit, and 
having found that the cosharer and his 
mortgagee have together been receiving 
more prohts than they were entitled to, 
have decreed the suit against them. There 
is no force whatever in this appeal which 
accordingly fails and is dismissed with 
costs. 

n.s.d./r.k. Appeal dismissed. 
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ZiAUL Hasan and Yorke JJ. 

Chintaman Tewari — Plaintiff — 

Appellant. 

V. 

Bhagiralhi Tewari and others — 

Defendants — Respondents. 

First Appeal No. 72 of 1936, Decided 
on 5bh September 1938. 

Limitation Act (1908), Art. 181 — Art. 181 
does not apply to application for preliminary 
decree in partition suit being made final. 

Article 181 does not apply to an application for 
making final a preliminary decree made in a parti¬ 
tion suit \ A1 R 1929 Oudh 117 held not correct 
law; AIR 1929 Oudh 456 and AIR 1020 Oudh 
231, Foil. [P 230 Cl, 2] 

In a suit for partition brought by a member of 
joint Hindu family, a decree was passed compris¬ 
ing the terms of compromise arrived at between 
the parties to the suit. One of the clauses of the 
decree provided that an eight annas share would 
remain in possession of certain lady for her life 
time without power of transfer. After ber death 
all the parties to the-suit would divide that share 
among themselves according to the pedigree men¬ 
tioned m the plaint. Another clause provided that 
a house occupied by the plaintiff and another 
member was to be partitioned : 

Held that the decree not only declared the 
rights of the several parties interested in the pro- 
prty bub also required further proceedings to be 
taken before the plaintiff could get the relief 
claimed by him. Hence the decree was prelimi¬ 
nary and therefore an application to make it final 
was not governed by Art. 181. [P 230 0 1] 

H. D. Chandra — for Appellant. 

Hargobind Dayal — for Respondents 

, o,nd 16. 

Judgment. — This is an appeal against 
an order of the learned Civil Judge of 
Pyzabad dismissing the appellant’s appli. 
cation for preparation of a final decree in a 
partition suit as time barred. The decree 
which was sought by the appellant to be 
made final was passed on a compromise on 
16th February 1920, in a suit for partition 
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brought by the appellant and five others 
The learned Civil Judge, while holding 
that Art. 181 of Sch. 1, Limitation Act. 
does not apply to an application for a preli' 
minary decree in a partition suit being 
made final, was of opinion that the decree 
in question was not such a preliminary 
decree and that consequently the case was 
governed by Art. 181. In order to soe how 
far the learned Judge was right in his opi- 
nioD about the nature of the decree, it is 
necessary to refer to the compromise on 
which it was based. That compromise runs 
as follows : 

1. Out of the property mentioned in list A, eieht 
anans share is entered in the khewat in the name 
of Jit. Chaurasi. This eight annas share will 
remain in possession of defendant 1 for her life 
time without power of transfer. After her death 
all the patties of this suit shall divide it (among 
themselves) according to the pedigree mentioned in 
para. 1 of the plaint. 

2. Up to this time the parties have lived as 
members of a joint Hindu family and from to- 
day’s date the joint family has broken up. Accord¬ 
ing to the pedigree mentioned in para. 1 the share 
of each party be determined; and the sons of 
Bbagirath also want to separate from their father. 
The parties shall divide privately the property 
mentioned in list A within two months from 
tO'day B date. But if they do not divide it privately 
within two months, then the Court shall divide 
it by appointing an Amin. 

3. The plaintiffs and defendant 3 shall be liable 
to pay only that amount of debt that has been 
contracted by the father of plaintiffs and defen¬ 
dant 3 up to this time, whether it be under a deed 
or under a ruqqa and which subsists up to this 
time (such as) some defendant renewed the deed 
111 his own name. The amount of that debt shall 

determined before the passing of the final decree. 
For the present a preliminary decree shall be 
passed in favour of the plaintiffs. 

4. In list(B) a few houses are entered. Defen- 

shall be considered to be the owner of 
tM house which is in his possession; and Mt. 
Chaurasi who Itve.s at this time in the Thakur- 
dwarawala house, ehall remala id possossioDof the 
same without power of transfer till her lifetime. 
Out of the houses only that house shall be parti* 
tioned among the plaintiffs and defendant 8 in 
which they live. The bouse known as Thakurdwara 
wala bouse shall not bo partitioned. Each party 
shall be liable for its repairs to the extent of bis 
share in it; and each cosbarer shall bo liable to 
pay bis proportionate share (of expenses) to meet 
the expenses of the Thakurdwara. 

5. The suit of the plaintiffs be dismissed as 
regards the lists (C) and (D). Whatever ornamente 
and utensils are in possession of a party they shall 
be considered to be his property* 

6. If any party does not pay the expenses of his 
share* then the party paying more than bis share 
shall be entitled to realize that extra sum from 
the party who was liable for its payment. 

7. The plaintiffs and defendant 3 shall pay 
whatever amount of debt they are held to be liable 
for. For the settlement of the dispute concerning 
the exact amount of debt we are entrusting the 
matter to Thakur Z^al Bibari Siogb 8abeb» Vakil 
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and Babu Mahendra Deo Varma Sahib, Vakil. 
The parties shall abide by and accept whatever 
amount (of debt) is adjudged by the said persons. 
If, after the recovery of possession the plaintiffs 
and defendant 3 do not pay the money due to any 
defendant, then according to this deed of compro¬ 
mise, that defendant shall realize his money from 
the plaintiff and defendant 3 by execution of the 
decree. 

We are of opinion tbafc the learned Civil 
Judge wae quite wrong in thinking that 
the decree which incorporated the terms of 
the compromise mentioned above was not 
a preliminary decree. The learned Judge 
has obviously fallen into the error of taking 
the expression “by which the shares of the 
parties are dehned” occurring in the cases 
of 7 O L J 538^ and 6 Luck 280^ as a 
definition of a preliminary decree, though 
the cases do not at all purport to define 
a preliminary decree. That expression is 
only a description of a preliminary decree 
which may be applicable to some prelimi¬ 
nary decrees but may not be applicable to 
others. For a definition of a preliminary 
decree the learned Judge ought to have 
referred to the Explanation to S. 2 (2), Civil 
P. C., which says : 

A decree is preliminary when further proceedings 
have to be taken before the suit can be completely 
disposed of. 

Order 20, E. 18 (2) of the Code also says : 

If and in so far as such decree relates to any 
other immovable property or to moveable property, 
tbo Court may, if the partition or separation can¬ 
not be conveniently made without further inquiry, 
pass a preliminary decree declaring the rights of 
the several parties interested in the property and 
giving such further directions as may be required. 

Applying these tests to the decree in 
question we have no doubt left in our 
minds that the decree was a preliminary 
decree. Under para. 1 of the compromise, 
eight annas share was to be divided after 
Mt. Chaurasi’s death among the parties 
according to the shares to which they were 
entitled in view of the pedigree. Similarly 
para. 4 provided that a house occupied by 
the plaintiffs and defendant 3 was to be 
partitioned. Thus the decree not only 
declared the rights of the several parties 
interested in the property but also required 
further proceedings to be taken before the 
plaintiffs could get the relief claimed by 
them. The learned counsel for the respon- 
dents went so far as to contend that even 
if the decree in question be deemed to be a 
preliminary decree Art. 181, Sch. 1, Limi- 

1. Tajammul Husain v. Bands Baza, (1920) 7 

AIR Oudh 231=60 I C 433=7 O L J 538. 

2. Lalta Prasad v. Brahma Din, (1929) 16 A I R 

Oudh 456=121 I 0 287=6 Luck 280=6 

OWN 804. 
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tation Act, applied and that therefore the 
period of limitation must be taken to be 
three years from the date of the decree. 
We cannot however accept this argument 
for a moment. The case in A I E 1929 
Oudh 117^ relied on by him does not lay 
down the correct law on the subject in 
view of the decisions in 5 Luck 280^ and 
7 O L J 538.* We therefore decree the 
appeal with costs and setting aside the 
order of the learned Civil Judge send back 
the case to him for proceeding with the 
appellant’s application for the preparation 
of a final decree. 

D.S./r.K. _ Appeal decreed. 

3. Bisheshwar Gir v. Satish Chandra, (1929) 16 
AIR Oudh 117=112 I C 205. 
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ZiAUL Hasan and Yorke JJ. 

Syed Mohammad Haider Kazmi — 

Defendant —Appellant. 

V. 

Prince Safdar Jah Zahid Alt Mirza 
Bahadur and others — Eespondents. 

Second Appeal No. 49 of 1936, Decided 
on 5tb September 1938, against decree of 
Dist. Judge, Lucknow, D/. 16-11-1935. 

Transfer of Property Act (1882), S. 53— 
Gift by judgment-debtor after decree-holders 
have obtained decree—Reasons for gift incon¬ 
sistent and inadequate—Presumption is that 
gift is with intent to defeat creditors — S. 53 
applies even if judgment-debtor bad other pro¬ 
perty to meet decree. 

Each case under Sec. 63 musb be decided on its 
own facts. Where a gift is made orally by jadg* 
ment-debtor after the decree-holders obtained their 
decree and the reasons given by the donee for the 
gift being made in his favour are both inconsis¬ 
tent and inadequate, these facts are enongh to 
raise the presumption that the gift is with intent to- 
defeat or delay creditors. The mere fact that the 
judgment-debtor had other property to meet tho^ 
decree does not prevent the application of S. 63 : 
AIR 1929 All 458, Bel. on.; 19 AL J 87, Ref. , 

[P 331 0 S> 

H. Husain and Nasirullah Beg — 

for ApptllaTtU 

Data Prasad Khare and Earn Asray 

for Respondents 1 to 6, 

Judgment.—This second appeal against 
a decree of the learned District Judge of 
Lucknow arises out of a suit brought by 
the plaintiffs-respondents for a declaration 
that the oral gift of village Amethia S^ni- 
pur, Parganna Kakori said to have been 
made by defendant 2 in favour of defend¬ 
ant 1 (the present appellant) is 
void as against them and that the 
property is liable to attachment 
in execution of the decree passed in tb^ 
favour. The plaintiffs-respondents wn 
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are assignees of land revenue obtained a 
decree for Bs. 2407-8.0 against defendant 2 
from the Bevenue Court on 12th December 
1930. On 13th June, 1933 they attached 
the village in question in execution of 
that decree. Thereupon the appellant 
brought an objection under O. 21, B, 58, 
Civil P. C., claiming that the village bad 
been gifted to him orally by his father, 
defendant 2. This objection was allowed 
by the Court and the present suit was 
filed by the plaintiffs on 8th August 1934, 
in the Court of the Munsif, Havali, Luck¬ 
now. On the pleas raised by the defendant- 
appellant the following issues were framed 
by the learned Munsif : 

1. Is defeadant 1 a universal donee as alleged ? 
If BO its effect ? 2. Is the gift fraudulent within 
the meaning of S. 53,T. P. Act? 3. Are there other 
creditors of defendant 2 ? If so. is the suit as 
framed not maintainable ? 4. To what relief if 
any are the plaintiffs entitled ? 5. Is the property 
gifted by defendant 2 in favour of defendant 1 
still liable to satisfy the claim of the plaintiffs as 
stated in para. 2 of the plaint by virtue of S. 141, 
Land Revenue Act. 


Issue 3 was decided in favour of the 
plaintiffs but all the other issues were 
decided against them, the learned Munsif 
holding that defendant 1 was not a univer- 
sal donee, that the gift was not voidable 
under S. 53. T. P. Act, and that the pro- 
perty was not liable to satisfy the claim of 
the plaintiffs by virtue of S. 141, Land 
Bevenue Act. Against this decree the plain, 
tiffs appealed to the District Judge and the 
learned Judge, though be concurred with 
the learned Munsif in his findings on 
Issues 1 and 5, reversed the finding of the 
trial Court on Issue 2 and held that the 
alleged gift in favour of the present appel. 
lanb was made with intent to delay and 
defeat the plaintiffs. On this finding he 
decreed the plaintiffs’ suit. The only ques. 
tion now before us is whether or not the 
learned District Judge was right in his 
finding that the gift in favour of the appel¬ 
lant falls under S. 53, T. P. Act. 

We have heard the learned counsel for 
pwbies at length but see no reason to 
differ from the finding of the learned Die. 
tricb Judge. Although the burden of proof 
in the case lay on the plaintiffs, it was 
conceded on behalf of the appellant that 
the intention with which a certain transfer 
is made can ordinarily be inferred from 
circumstances and cannot be proved by 
direct evidence. In the present case we 
think there are circumstances which lead 
to the conclusion that the gift was made 
•with intent to defeat or delay the credi. 


tors. The gift is said to have been made 
orally in July 1932, that is to say, after 
the plaintiffs-respondents obtained their 
decree. This by itself is sufficient to raise 
a presumption that the object of the gift 
was to defeat or at least to delay the credi. | 
tors and this conclusion is further streng. 
thened by the fact that the reasons given, 
by the appellant for the gift being made in 
his favour are both inconsistent and inade 
quate. In bis written statement he said' 
that the gift was made on account of 
paternal love but in his evidence before 
the Court his statement was that the vil- 
lage was gifted to him for better manage, 
ment and for discharging the encumbrances. 
We fail to see how the donor could secure 
better management of the village by gifting 
it away. As regards paternal love we note 
that the donor has other sons besides the 
appellant and ordinarily one should expect 
him to have as much love for his other 
sons as for the donee. 

Much stress was laid on the fact that the 
donor is said to possess chakdari rights in 
the village and two houses in the city of 
Lucknow which are said to be worth about 
Es. 10,000 and it was argued that the 
donor's ownership of these properties 
showed that he had no intention of defeat¬ 
ing or delaying his creditors when he made 
the gift in favour of the appellant. We 
agree with the learned District Judge how- 
ever that there is no satisfactory evidence 
to show the correct value of these proper, 
ties or to show that they are not encum- 
bered. Beliance was placed on the case in 
19 A L J 87^ in which it was said : 

Tho mere fact that Fatta gifted some property 
to his graodsoo and sold the same property with 
some other property to hU son and grandson 
would not by itself render the alienations invalid, 
and that 

the appellant in order to succeed had to allege 
and to prove at least that the effect of the said 
alienation was to deprive him of the amount of 
the Bent Court’s decrees, 

but we consider that each case under S. 53, 

T. P. Act, must be decided on its own 
facts. In A I B 1929 All 458^ it was held 
that the mere fact that the judgment- 
debtor had other property to meet the 
decree does not prevent the application of 
S. 53. We think there is no force in thisj 
appeal and dismiss it with costs. 

d.s./r.k. Appeal dismissed. 

1. Jwala Singh v. Fatta, (1921) 60 I C 825 = 19 

A L J 87. 

2. Gopl Cband v. Jodbraj Deojit, (1929) 16 A I R 

All 456=116 I C aid. 
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Ram Narain — Defendant — 

Appellant. 

V. 

Pt. Chandra Sekhar — Plaintiff — 

Respondent. 

Second Rent Appeal No. 46 of 1936, 
Decided on 4th August 1938. 

Oudh Rent Act (22 of 1886). Sec. 19>A — 
Slump in prices cannot be said to be agricuU 
tural calamity—Government notihcation grant* 
ing remission on account of slump in prices is 
without legal basis and tenant is not entitled 
to such remission on basis of such notification. 

SecbioD 19-A authorizes the Local Government 
or any authority empowered by it in this behalf 
to remit or suspend land revenue, and the Col* 
lector to remit rent, only on the ground of an 
agricultural calamity ; but a fall in prices cannot 
be said to be an agricultural calamity. There is 
no provision for remission owing to slump in 
prices. Hence the notification of the Government 
No. 4908/IB [Revenue (B) Department] dated 28tb 
October 1932, granting remission on account of 
slump in prices has no legal basis and Court can* 
not hold that the tenant is legally entitled to such 
remissions '.AIR 1938 All 158, Rel. on. 

[P 232 C 1, 2] 

Gaya Prasad Srivastava — 

for Appellant. 

S. C. Das for Radha Krishna — 

for Respondent, 

Judgment. — The facts of the case have 
been given in nay order dated 23rd January 
1938, by which the following three issues 
were remitted to the Court of the District 
Judge for findings : 

1. Were the remissions claimed by the defen* 
dant in the present case made under S. 19*A, Rent 
Act ? 

2. If the above issue be found in the negative 
were the remissions made by executive authority, 
and if so what was that authority and what were 
the conditions, if any, attached to the remissions, 
and for what period were the remissions granted 7 

3. Was the defendant a tenant of the land in 
question from before 1339-P or was he a new 
tenant from that year 7 

The finding of the learned District Judge 
on Issue 1 is that the remissions claimed 
by the defendants were not made under 
S. 19.A, Oudh Rent Act. This finding is 
objected to by the learned counsel for the 
appellant but I consider there is no force 
in his objection. The remissions in question 
were admittedly made on account of slump 
in prices. S. 19.A, Oudh Rent Act, autho* 
rizes the Local Government or any autho. 
rity empowered by it in this behalf to 
remit or suspend land revenue, and the 
Collector to remit rent only on the ground 
of an agricultural calamity ; but a fall in 
prices cannot be said to be an agricultural 
calamity. In fact it is to my mind just the 


reverse as prices fall when the production 
is abundant. This finds support from the 
very notification of the Government No. 
4308/IB (Revenue (B) Department) dated 
28th October 1932, relied on by ^the coun¬ 
sel for the appellant himself in which it is 
said : 

He (the Governor in Council) recognizes that the 
action which Government were compelled to take 
last year was not covered by any provision in the 
existing law. . . . The law was not framed to meet 
such a position as has arisen from the recent 
severe fall in prices. S. 73, Agra Tenancy Act, and 
and S. 19-A, Oudh Rent Act, were designed for 
such visitations as scarcity or flood which afiect 
production. 


On Issue 2 the learned Judge’s finding is 
that the defendant had failed to prove 
under what authority rents were remitted 
or what were the conditions, if any, attach, 
ed to those remissions. The learned counsel 
for the appellant relies on the resolution of 
the Local Government referred to above by 
which they accepted the recommendations 
of the rent and revenue committee appoint, 
ed by them but as the recommendations of 
the committee or the action of the Local 
Government had no legal basis, this Court, 
I am afraid, cannot hold that the defendant 
is legally entitled to the remissions claimed 
by him. In a recent case of the Allahabad 
High Court, 1937 A L J 1396.\al90 the 
question arose whether the remissions were 
or were not in accordance with law and the 

learned Judges who decided the case said: 

The remissions were either in accordance with 
8. 78 of the Aot (Agra Tenancy Act) or they were 
not. In the former case the suit (of a landholder 
for a declaration that the defendant, the Seoretapr 
of State for India in Council was not legally 
empowered to interfere with the rates of rent 
settled between him and his tenants) is barred by 
8. 74 and in the latter case the plaintiff was en¬ 
titled to treat the remission as ultra vires and to 
realize the rents payable by the tenants by means 
of suits ignoring the remissions notified by means 
of slips issued by the revenue authorities. 

The defendant cannot in my opinion 
succeed unless he shows that he is by law 
entitled to the remissions claimed by him. 
The question whether or not the appellant 
was a tenant of the land in question 
before 1339.P is immaterial in view of the 
findings on Issues 1 and 2 which I accept. 
The learned District Judge was to my 
mind right in giving the plaintiff-respon¬ 
dent a decree for the amount claimed ana 
I dismiss this appeal with costs. 

d.S./b.K. _ Avpeal d ismissed. 

1. Mohammad Abdul Quaiyum v. Seoy. 

(1938) 26 A I R All 168=174 I 0 606-1L « 

(1938) All 114=1937 A L J 1396. 
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Ziaul Hasan and Yorke JJ. 
Shital Prasad — Accused — Applicant. 

V. 

Emperor. 

Criminal Eevn. No. 52 of 1938, Decided 
on 2nd September 1938. 

^ Criminal P. C. (1898), S. 562, sub-ss. (1) 
and (1-A) — Scope explained — Section applies 
to offences punishable only with fine. 

Section 662, sub.ss. (1) and (1-A) deal with cases 
of first offenders where the conviction is for an 
offence of less than a certain degree of gravity, the 
degree of gravity being measured by the maximum 
punishment which can be imposed for the offence, 
and the Intention is to enable such first offenders 
to be dealt with leniently. An offence punishable 
with fine only is clearly an offence of a minor 
•character, of very much less gravity than an of¬ 
fence punishable with imprisonment upto seven 
years. The expression ‘offence punishable with 
Imprisonment for not more than seven years' Is 
intended to be read in the same sense as the 
expression in sub-8. (1-A) ‘offence punishable with 
not more than two years’ and both expressions arc 
intended to cover offences punishable with a less 
severe sentence than those indicated and therefore 
■to include offences punishable only with fine : 
AIR 1935 Bom 402, Foil. [P 234 C 1] 

Kanhaiya Lai Nigam —for Applicant. 

Govt. Advocate —for the Crown. 

Order.—This is an application in revi- 
-sion against an order of the learned Ses¬ 
sions Judge of Gonda. The applicant was 
-charged before a Magistrate under S. 14/25, 
Northern India Ferries Act, in that on I6th 
■June 1937, he took his lorry loaded with 
passengers on the approach road to the 
Lakarmandi ferry and refused to pay toll 
'for using the road. He was convicted by 
the trying Magistrate but was bound over 
under S. 562, Criminal P. C., as a first 
offender. He appealed against his convic¬ 
tion to the Sessions Judge who maintained 
the applicant s conviction but as he was of 
opinion that S. 562, Criminal P. C., applied 
only to offences punishable with imprison¬ 
ment while an offence under the Ferries 
Act is punishable with fine only, he sen. 
tenoed him to a fine of Rs. 10. Against 
this order the applicant has brought this 
application for revision. The first point 
taken before us is that the Courts below 
were in error in holding that the plank 
road along which the applicant took his 
lorry is an approach to the ferry and not 
to the Lakarmandi Railway Station. On 

this point the learned Sessions Judge says; 

The foregoing discueeiou leaves no doubt that 
the planked road used by the appellant is an 
approach to the ferry and only Incidentally to the 
railway station, 

•and 


another fact whioh may bo mentioned is that 
there is a signboard at the beginning of the ap¬ 
proach road quoting S. 14, Ferries Act. 

In these circumstances we are of opinion 
that the applicant did use the approach 
road to the ferry knowing full well that it 
was such an approach road and he was 
thus liable to pay toll under S. 14, Ferries 
Act, and to prosecution on refusal to pay 
the toll under S. 25. 

The next point urged is that the learned 
Sessions Judge was wrong in giving the 
applicant a sentence of fine inasmuch as it 
amounted to an enhancement of the sen¬ 
tence which be had no power to do owing 
to the provisions of S. 423 (l) (b), Criminal 
P. C. Now, although the imposition of fine 
in the circumstances of the case can hardly 
be said to be an enhancement of sentence, 
as no sentence was given to the applicant 
by the trying Magistrate, still we are of 
opinion that the imposition of fine entails 
a greater burden on the applicant than the 
execution of a bond under S. 562, Criminal 
P. C. Moreover, we are clearly of opinion 
that the learned Sessions Judge was wrong 
in thinking that S. 562 (1). Criminal P. C., 
applies only to offences punishable with 
imprisonment and not to offences punish, 
able with fine only. S. 562 (1) lays down 
the limit of the gravity of the offences that 
can be dealt with, in view of the age and 
sex of the offenders, under that Section, 
and the mention of imprisonment up to 
seven years in the case of persons not under 
21 years of age and of any sentence short 
of death or transportation for life in the 
case of women or men under 21 years of 
age, does not mean that offences punishable 
with fine only are not amenable to the 
provisions of 8. 562 (l). In fact it is on the 
face of it unreasonable to suppose that the 
Legislature should have intended that 
while persons guilty of offences punishable 
with imprisonment up to seven years or, 
even in certain cases, punishable with a 
sentence short of death or transportation 
for life should be released on entering into 
a bond to keep the peace and be of good 
behaviour, but that a person guilty of offen¬ 
ces punishable with fine only should not be 
dealt with. The view we have taken is 
supported by the view of a Full Bench of 
the Bombay High Court expressed in A I R 
1935 Bom 402.^ In, that case Beaumont 
C. J. in bis judgm ent said ; _ 

I. Vaijappa Shlvlingappa v. Emperor, (1936) 22 

AIR Bom 402 = 1U36 Cr C 1109 = 168 I 0 

649 = 60 Bom 56 = 87 Bom L B 739 (F B). 


1938 0/30 & 81 
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Reading S. 562. sub-ss. (1) and (1-A), it seems to 
me quite clear that they are dealing with cases of 
6rst oSenders where the conviction is for an 
offence of less than a certain degree of gravity, the 
degree of gravity being measured by the maximum 
puni'hment which can be imposed for the offence, 
and the intention is to enable such first offenders 
to be dealt with leniently. It is clear that an 
offence punishable with fine only is an offence of 
a minor character, of very much lets gravity than 
an offence punishable with imprisonnsent up to 
seven years. Reading the Section as a whole, I 
have no doubt whatever that the expression 'of¬ 
fence punishable with imprisonment for not more 
than seven years’ was intended to be read in the 
same sense as the expression in sub-s. (1*A) ‘of* 
fence punii^bable with not more than two years’ 
and that both expressions were intended to cover 
offences punishable with a less severe sentence 
than those indicated and therefore to include of¬ 
fences punishable only with fine. 

We therefore accept this application in 
part, set aside the order of the learned 
Sessions Judge so far as it imposes a fine 
on the applicant and restore the order of 
the trying Magistrate. 

N.S./r.K. Application 

accepted in part. 

A. 1. R. 1938 Oudh 234 
FULL BENCH 

Thomas Ag. O. J., Ziaul Hasan and 

Hamilton JJ. 

Sheo Ratan Singh — Applicant. 

V. 

Deputy Commissioner, Fyzahad and 
another — Opposite Party. 

Civil Revn. Appln. No. 22 of 1936, 
Decided on 19th September 1938. 

(a) U. P. Agriculturists’ Relief Act (27 of 
1934), S. 2 (2), Proviso 2 — Second Proviso 
cannot be interpreted as laying down general 
rule that no person shall be deemed to be agri¬ 
culturist if be is assessed to any income-tax 
—(Per Division Bench). 

All that Proviso 2 lays down is that if persons 
belonging to any of the olafses (a) to (g) pay 
income-tax exceeding the limits prescribed for 
each class they shall cease to be regarded as agri¬ 
culturists. It does not lay down any general rule 
based on mere assessment to income-tax irrespec¬ 
tive of the relation which the amount of the 
income-tax paid by them bears to the looal rate, 
etc , as laid down in the Proviso. Hence it cannot 
be said that persons who come within the defi¬ 
nition of agrioulturiste by virtue of Proviso 1 to 
S. 2 (2), Agriculturists’ Belief Act, are not to 
deemed agriculturists If they are assessed to any 
income-tax irrespeotive of its amount. [P 2.36 0 1; 

P 236 0 2] 

(b) U. P. Agriculturist*’ Relief Act (27 of 
1934), S. 2 (2), Proviso 2 — Local rate and 
cesses— (Per Dimsion Bench). 

The local rate referred to in Proviso 2 is not the 
same thing as cesses : A I B 1936 Oudh 179, Bet. 
on. [P 23rt 0 1] 

. (c). U. P. Agriculturists' Relief Act (27 of 


A. I.E 

1^934), S. 2 (2), Provisos fiand 2 — Persons In 

Proviso 1 are subject to rule in Proviso 2 _ 

(Per Full Bench). 

The persons referred to in Proviso 1 to 8 2 (2), 
Agriculturists’ Relief Act are subject to the 
rule contained in Proviso 2 of that sub-seclion : 
A I R 1938 Oudh 208, Approved. [P 238 0 1) 

Naicnullah — for Applicant. 

Govt. Advocate and M. Wasira — 

for Opposite Party, 
Order op Division Bknch 

Smith J . This is an application in revi¬ 
sion in respect of an order of the learned 
Subordinate Judge of Sulbanpur. The facts, 
briefly stated, are that Raja Mohammad 
Yasin Ali Khan and his wife. Rani Khur- 
shed Bano, are judgment-debbors under a 
final decree dated 27tb April 1935. On 25bh 
July 1935, they presented an application 
under Ss. 4, 5 and 30, Agriculturists’ Relief 
Act, asking for reduction of interest and 
the fixing of instalments. By his order of 
16th November 1935, with which we are 
now concerned, the learned Subordinate 
Judge reduced the rate of interest and fixed 
instalments. The decree-holder denied that 
tlje applicants were agriculturists, but the 
finding of the learned Subordinate Judge on 
that point was that they are agriculturists. 
After the order of the learned Court below 
had been passed, the estate of Raja Moham¬ 
mad Yasin AH Khan was in the month 
of August 1936 taken under the manage¬ 
ment of the Court of Wards. This present 
application is by the decree-holder, the 
opposite parties being the Deputy Commis. 
siouer of Pyzabad, as Manager of the Court 
of Wards, and Rani Khursbed Bano. The 
only point taken by the learned counsel 
for the applicant before us is that the find¬ 
ing of the learned Court below on the status 
of the judgment-debtors was incorrect, and 
that they are not agriculturists. 

The judgment-debtors are big zamindarS 
paying land-revenue of over Rs. 16,000 per 
annum. According to the written statement 
put in by thd decree-bolder in reply to the 
application of the judgment-debtors, the 
latter pay income-tax and are not agricul¬ 
turists. Whether this income-tax is assessed 
on Raja Mohammad Yasin All Khan alone, 
or on him and bis wife, jointly, does not 
clearly appear. The learned Subordinate 
Judge speaks as if the income-tax is paM 
by the Raja alone ; in his order of l6th 
November 1935, the learned Subordinate 
Judge said that the amount assessed last 
year’ was Rs. 169. As however the cesses pay¬ 
able by the judgment-debtors are approxi- 
mately Rs. 1700, and this, according to the 



1938 


Sheo Ratan V. Deputy Commb., Fyzabad (FB) 


learned Court; below, is the same thing as 
the “rate” under the District Boards Act, 
the learned Subordinate Judge said that 
the income-tax in question is much less 
than the local rate, and that the applicants 
before him were therefore not taken out of 
the category of agriculturists. That, at any 
rate, was his general conclusion. In his 
order he sometimes speaks of “applicants” 
in the plural, and sometimes of “applicant” 
in the singular. He clearly had in mind, in 
arriving at his conclusions, the contents 
both of Provisos 1 and 2 to sub.s. (2) of 
S. 2, Agriculturists’ Relief Act. The whole 
question that is before us relates to the 
proper interpretation of Proviso 2, which 
runs as follows: 

Provided also that no person shall be deemed to 
be an agriculturist if be is assessed to income-tax, 
vrbich, if be belongs to an; of the classes (a) to (e) 
above, exceeds the local rate payable on the land 
which be holds, or, if he belongs to class (() above, 
exceeds 6 per cent, of his rent, or, if he belongs to 
class (g) above, exceeds Rs. 25. 

Tho contention of the learned counsel 
for the applicant is that this Proviso shuts 
out from the category of agriculturists all 
persons who pay any amount of income, 
tax whatsoever, save for the reservation 
that the payment of income-tax does not so 
exclude persons belonging to classes (a) to 
(e) in sub-B. (2) whose income-tax does not 
exceed the local rate payable on their land: 
persona belonging to class (f) of that sub. 
section whose income-tax does not exceed 
5 per cent, of their rent; aod persons belong, 
ing to class (g) of the sub.section whose 
income-tax does not exceed Rs. 25. The 
Gontention of the learned counsel for Rani 
Khurahed Bano is that Proviso 2 only 
applies to the persona mentioned in it and 
has DO reference to persona who only come 
within the dehnition of agriculturiata by 
the application of theoontenta of Proviso 1. 
The learned Government Advocate took no 
part m the diaouaaion when the application 
was argued before ua, but’he haa since put 
in an application, in which he urges the 
same view as that contended for by the 
learned oonnael for Rani Khurahed Bano. 

lam of opinion that Proviso 2 must be 
limited to the persons mentioned in paras (a) 
to (g) inolusive, of aub.s. 2 of 8. 2, sinoe 
they are the only persons mentioned in 
it, and I am further of opinion that the 
oontenta of the Proviso 2 do not operate 
BO as to ioolude in the classes mentioned 
in those paragraphs persons who are only 
agrioolturists by yirtne of the oonbeots 
of Proyiso 1. If the oontention of the 
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learned counsel for the decree-holder were 
accepted, the result would be that apart 
from the reservations made in the Pro- 
viso 2, the payment of even one rupee of 
income-tax would exclude any person from 
the benefits conferred by the Act upon 
agriculturists. In other words, the result 
would be that a zamindar paying over 
Rs. 1000 per annum as land revenue would 
be excluded from the category of agricul- 
turists, if he pays one rupee as income-tax. 
This result does not appear to he reason¬ 
able, or to have been intended by the 
framers of the Act. The learned counsel 
for the decree, holder does not contend that 
such a result is reasonable, but he contends 
that the interpretation he puts upon 
Prov. 2 is justified by its phraseology, and 
that the reasonableness or otherwise of 
such an interpretation is a matter which 
cannot be taken into consideration. In my 
opinion the interpretation put upon Prov. 2 
by the learned counsel for the decree, 
holder is nob a necessary consequence of 
the phraseology used in it, and as that 
interpretation is in itself unreasonable, I 
think it should not be accepted, if it is 
possible reasonably to interpret the Proviso 
otherwise. As I have said already, I take 
the view that Prov. 2 relates only to the 
classes of persons mentioned in it namely 
the classes of persons specified in paras, (a) 
to (g) inclusive, of sub.s. 2 to S. 2 of the 
Act, and that within those classes are not 
included persons, who would belong to 
those classes if the limits of land revenue, 
local rates, rent aod area mentioned in 
those paragraphs were omitted, though 
such persons, by virtue of the contents of 
Prov. 1, come within the category of agri¬ 
culturists for the purposes of certain provi- 
sions of the Act. It is not, I think, out of 
place to mention that the view I take is 
the view that has been taken, presumably 
independently of one another, by three 
Commentators on the Act. Mr. 8. K. Agni. 
hotri in his commentary entitled The 
United Provinces Agriculturists' Relief and 
other debt Acts, 1934” says at page 17 : 

It Is noteworthy that the exception ba^ed on 
payment of income-tax relates only to agrioal- 
toribts whoee oa»e falls under Cla. (a) to (gland 
not to the class of agriouItnrUts falling within 
CJ. (h) or Cl. 1 of the Proviso. Heooe, obviously In 
the ease of the latter class the payment of income- 
tax would not stand in the way of their dsriviog 
the benedt available to them under the Act. 

By the phrase *' 01. 1 of the Proviso, 

I take this learned Commentator to mean 
ProT. 1. Mr. M. Akbtar Hasan in bis com. 
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mentary entitled “The U. P. Debt Acts.” 
at p. 18 of the portion of the book dealing 
with the Agriculturists’ Belief Act, says : 

It must be noted that there is no mention in 
this Proviso of the persons belonging to Gl. (b) or 
ProT. 1. Therefore it follows that persons belonging 
to these classes will not be deprived of the benefit 
of the Act even if they are assessed to any amount 
of income*tax. 

Bai Sahib Bai Bajeshwari Prasad, in his 
commentary entitled ‘The United Pro¬ 
vinces Debt Acts, 1934” at pp. 8.9 of the 
portion of the book relating to the Agricul. 
turists' Belief Act, says ; 

It will be noticed that the exception on the 
ground of payment of income-tax relates only to 
agriculturists as defined in Bub*ss. 2 (2) (a) to 2 (2) 
(g) and not to the class of agriculturists men¬ 
tioned in sub-s. 2 (2) (h) and Prov. 1. Thus as far 
as the latter class of agriculturists are concerned, 
payment of income-tax will not, it is submitted, 
deprive thorn of the benefit to which they are 
entitled under the Act. 

The result is that, in my opinion, the 
payment of the income-tax in question, 
whether it was assessed on Baja Moham¬ 
mad Yasin All Khan alone, or on both 
him and his wife Ban! Khurshed Bano, 
does not take them out of the category of 
agriculturists, and I therefore think that 
the view taken by the learned Subordinate 
Judge was correct, and I would accord, 
ingly dismiss this revisional application. 
The learned Subordinate Judge was wrong 
in saying that cesses are the same thing as 
the local rate imposed under the District 
Boards Act, and if my view on the main 
question is not accepted, it will be neces- 
sary to send the case back for an inquiry 
as to the amount of the local rates payable 
by the judgment-debtors, but if my view is 
accepted, no such question arises. 

Srivastava C. J. — The facts of this 
case have been fully stated by my learned 
brother Smith J. It is not therefore neces¬ 
sary for me to repeat them. The two ques- 
tions which are required to be decided are: 
(l) whether persons who come within the 
definition of agriculturists by virtue of 
Proviso 1 to S. 2 (2), Agriculturists’ Belief 
Act, are not to be deemed agriculturists if 
they are assessed to any income-tax irres¬ 
pective of its amount, and (2) whether per¬ 
sons referred to in the aforesaid Prov. 1 
are subject to the rule contained in Prov. 2 
that they shall not be deemed to be agri¬ 
culturists if they are assessed to income- 
tax exceeding certain amounts. 

The decision of these questions rests on 
the interpretation to be placed on the first 
two Provisos to the definition contained in 


S. 2 (2) of the Act. The scheme of the 
definition seems to be to divide agricul¬ 
turists into two classes, namely the small 
agriculturists and the big agriculturists. 
The small agriculturists are described in 
Cls. (a) to (h) of the Section. They are to 
be treated as agriculturists within the 
meaning of that term wherever it has been 
used in the Act and are entitled to the 
benefits of all the provisions of the Act. 
The big agriculturists, on the other hand, 
are to be treated as agriculturists only for 
the purpose of certain provisions specified 
in Proviso 1. As regards the first question 
the contention of the decree-holder is tanta. 
mount to this, namely that Prov. 2 should 
be interpreted as laying down a general 
rule to the effect that no person shall be 
deemed to be an agriculturist if he is 
assessed to any income-tax, and then graft¬ 
ing on this general rule exceptions in the 
case of persons belonging to any of the 
classes (a) to (e) if the income-tax paid by 
them is less than the local rate payable on 
the land held by them, and in the case of 
persons belonging to class (f) if the income- 
tax is less than five per cent, of their rent, 
and in the case of persons belonging to 
class (g) if it is less than Bs. 25. I am 
definitely of opinion that the phraseology 
of the Proviso does not justify this inter¬ 
pretation. All that the Proviso lays down 
is that if persons belonging to any of the 
classes (a) to (g) pay income-tax exceeding 
the limits prescribed for each class they 
shall cease to be regarded as agriculturists. 

It seems to me clear that it does not 
lay down any general rule based on mere 
assessment to income-tax irrespective of 
the relation which the amount of the 
income-tax paid by them bears to the local 
rate, etc. as laid down in the Proviso. The 
comma placed after the word income-tax 
and the use of the word “which” which 
follows it, leaves no doubt in my mind that 
there is absolutely no justification for the 
interpretation sought to be put by the 
decree-holder. The acceptance of that inter¬ 
pretation would also lead to the absura 
result that whereas a small agriculturist 
would cease to be an agriculturist only i* 
he pays income-tax exceeding a certain 
amount, yet a big agriculturist of the class 
referred to in Prov. 1 would cease to be an 
agriculturist and would be deprived of a 
the benefits of the Act if he pAys^ay 
income-tax at all. For these reasons I ha^® 
no hesitation in deciding the first 
against the decree-holder. Happily nay 
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learned brother Smith and I are in agree, 
ment on this point. Next as regards the 
second question I regret I cannot see eye 
to eye with him. Proviso 1 lays down 
that for the purpose of certain provisions 
of the Act 

an agriculturist means also a person who would 
belong to a class of persons mentioned in parts 
(a) to (g) of this sub-section, if the limits of land 
revenue, local rates, rent and area mentioned in 
these parts were omitted. 

I think that this Proviso may well be 
paraphrased as meaning that for the pur¬ 
pose of certain provisions of the Act speci. 
fied therein parts (a) to (g) of this sub.section 
should be read as if the limits of land 
revenue, local rates, rent and area men¬ 
tioned in these parts were omitted. Now 
in the present case the judgment-debtors 
are persons paying land revenue of over 
Es. 16,000 per annum. The parties are 
agreed that apart from the effect of Pro¬ 
viso 2 they must be regarded as agricultu¬ 
rists within the definition in S. 2 (2) of the 
Act. The argument of the decree-holder is 
that they are agriculturists under Proviso 1 
but not under part (a) of the sub.section. 
The argument seems to me to ignore the 
fact that Proviso 1 does not lay down any 
new class of agriculturists and is nothing 
more than a Proviso to parts (a) to (g) of 
the sub-section. It seems to me to be wrong 
to say that the judgment-debtors are agri- 
oulturists under Proviso 1, The more cor¬ 
rect way of expressing it would be that the 
judgment-debtors are agriculturists under 
part (a) of the sub.section read with Pro- 
viso 1. It should also be noted that nowhero 
either in this sub-seotion or in any other 
provision of the Act any agriculturist is 
referred to as an agriculturist under or of 
the class mentioned in Proviso 1. Wherever 
we find mention of the class the reference 
18 to one or other of classes (a) to (h). 

Turning now to Proviso 2. ife lay a down 
that a person belonging to class (a) of the 
sub-seobion shall not be deemed to be an 
agriculturist if he is assessed to income-tax 
exceeding the local rate payable on the land 
which he holds. I am of opinion that the 
judgment, debtors in the present case for 
reasons mentioned above must be treated 
as agriculturists of class (a). I can see no 
point in making the rule laid down in this 
Proviso applicable to a small agrionltu. 
rist who pays land revenue not exceeding 
Es. 1000 per annum and making it inappli¬ 
cable to bigger agriculturists paying land 
revenue in excess of that amount. The 


object underlying the rule contained in this 
Proviso clearly is to make 

the question whether a person is to bo deemed an 
agriculturist.... depend upon the relation which 
tho income-tax paid by him bears to his income 
from agricultural sources. 

It is difficult to imagine any reason for 
making a distinction between a small and 
big agriculturist for the purpose of this 
Proviso. The interpretation which I seek 
to place on the terms of this Proviso is nob 
only reasonable but appears to me to be 
fully consistent with the phraseology used 
in it. I am therefore of opinion that the 
proper interpretation to be placed on the 
first two Provisos is that the persons re¬ 
ferred to in Proviso 1 are also subject to 
the rule contained in Proviso 2. It there¬ 
fore becomes necessary to find whether the 
income-tax to which the judgment.debtors 
are assessed does or does not exceed the 
local rate payable on the land held by 
them. The learned Civil Judge has held 
that the local rate referred to in Proviso 2 
is the same as cesses. I cannot agree with 
this opinion of the Civil Judge. He seems 
to have overlooked the Bench decision of 
this Court in 1936 OWN 25^ in which 
the distinction between cesses and local 
rates is clearly pointed out. I would there¬ 
fore remit the following issue to the lower 
Court for a finding : Does the amount of 
income-tax to which the judgmenb-debtors 
are assessed exceed the local rate payable 
on the land held by them ? 

As there was a difference of opinion 
amongst the Judges forming the Division 
Bench on a question of law, the following 
question was referred for opinion to a Full 
Bench : 

Are the persons referred to in Proviso 1 
to S. 2 (2), IJ, P. Agriculturists’ Belief Act, 
subject or not to the rule contained in 
Proviso 2 of that sub.section ?” 

OPINION 

In this application for revision under 
S. 115, Civil P. C., against an order of 
the learned Civil Judge of Sultanpur, the 
learned Judges constituting the Bench 
before which the case came up for bearing 
differed as to the correct interpretation to 
bo pub on Proviso 2 to S. 2 (2), U. P. Agri. 
culturists’ Belief Act. They accordingly 
referred the following question for decision 
by a Full Bench : 

Are the persons referred to in Proviso 1 to 
8.2(2), U . P. Agrioalturists' Belief iot, subject or 

1. I/aohbmsn Singh v. Dhanesh 81ng^, (1986) 

28 A I R Oudh 179=160 10 323=12 Luck 68 

=1936 O W N 26. 
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not to the rule contained in Proviso 2 of that sub* 
section ? 

The question of the interpretation of 
Proviso 2 to S. 2 (2), U. P. Agriculturists' 
Pelief Act, arose in 1938 OWN 836" before 
a Bench of this Court of which two of us 
were members and it was held : 

.It is not to our minds the payment of 

income tas absolutely which takes away the effect 
of Proviso 1 but in the case of a person belonging 
to Cl. fa), only when the income-tax which he 
pays exceeds the local rate payable on the land 
which he holds. The Proviso clearly shows that 
it is not the piyment of income-tax irrespective 
of its amount that attracts the operation of that 
Proviso. 

This clearly shows that the view of the 
Bench was that a person who is an agri- 
culturist by virtue of Proviso 1 to S. 2 (2) 
of tbe Act is as much subject to the rule 
contained in Proviso 2 as one who is an 
agriculturist under S. 2 (2) independently of 
Proviso 1. We are of opinion that the view 
taken in 1938 OWN 836^ is correct. We 
jtherefore answer tbe question referred to 
the Full Bench as follows ; Tbe persons 
referred to in Proviso 1 to S. 2 (2), U. P. 
Agriculturists' Belief Act, are subject to 
tbe rule contained in Proviso 2 of that sub- 
section. 

D.s /r.K. Answer accordingly. 

2. B. N. Vyas v. Barkhandi Mahesh Pratap 
Narain Singh. (1938) 25 A I R Oudh 208 = 
1938 OWN 836. 
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Thomas C. J. and Yorke J. 

Musaheb Khan and others—Plaintiffs 

— Appellants. 

V. 

Pt. Raj Kumar Bakshi and another — 

Defendants — Respondents. 

Second Appeal No. 100 of 1938, Decided 
on 6lh September 1938, against decree of 
Dist. Judge, Lucknow, D/. 7th February 
1938. 

(a) Second Appeal — Question of fact and 
law — Whether particular mosque is public or 
private is question of law. 

The question whether tbe building is a private 
mosque or a public mosque is not a question of 
fact but a question of law, that is a question of 
inference from the proved facts : A I It 1923 
Bom 42, Not foil.; AIR 192? P C 102 and AIR 
1926 Oudh 578, Rel. on. [P 240 0 1; P 244 0 2] 

(b) Mahomedan Law — Mosque — Mere ap* 
pearance of building as mosque is not enough 
to make it public mosque - Dedication or per* 
mission or user as such is essential. 

Even if a mosque, that is a building having the 
appearance of a mosque, is built in a place which 
is not enclosed, that is, is not situated inside a 
man’s house, something more than the mere 
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appearances of a mosque are needed before it will 
become entitled to be treated as a mosque for all 
time. There must be proof of dedication or of per. 
mission or of user such as by the saying of prayers 
in a congregational manner : 12 All 49i; i 

C W N 76; A I R 1934 All 1013; 35 Mad 681 
and AIR 1936 P G 83. Disting. [P 242 C 1] 

(c) Mahomedan Law—Mosque-~Mosquededi¬ 
cated cannot be undedicated. 

Once a building is proved to be dedicated as a 
mosque, it cannot be undedicated : A I R 2934 
Pesh 67, Rel. on. [P 242 0 2) 

(d) Mahomedan Law — Mosque—Mosque can 
be private. 

The mere construction of a mosque in a private 
bouse does not make it a mosque in the sense of a 
public place of worship [AIR 1918 Oudh 379, 
Rel. on. [P 242 C 2] 

(e) Adverse Possession—Possession should be 
overt — Person with due vigilance should be 
able to be aware of it - Mosque abandoned for 
many years — Worshippers cannot plead that 
they could not be aware of what was happen¬ 
ing. 

It is sufiBcient that the possession be overt and 
without any attempt at concealment so that the 
person against whom time is running ought, if he 
exercise.s due vigilance, be aware of what is happen¬ 
ing. Ex hypotbesi any mosque is a building in 
respect of which the local Mahomedan worshippers 
are expected to be continuously aware of its con¬ 
dition and use or misuse. If by 20, 30, 40 or more 
years practical abandonment they remain unaware 
of facts of misuse by the owner of the premises in 
which the mosque is situated, it is not possible (or 
them to say that by the exercise of due vigilanoe 
they could not be aware of what is happening : 
AIR 1919 P C 62, 63 Cal 300 and AIR 1932 
Oudh 46. Ref,: 7 All 178 (F B); AIR 1938 Lah 
369 (F B) ; A I R 1926 Oudh 313 and A I B 
1922 P C 181, Disting.; AIR 1935 P C 36, Bel. 
on. [P 246 0 1; P 247 0 1) 

M. Wasim, Ali Huaan, Hakimuddin and 
Siraj Husain — for Appellants. 

L. S. Miara, M. L. Tewari and Radha 
Krishna — for Bespondents. 

Judgment.—This is a second appeal in 
a case relating to a mosque situated in 
Alamnagar, a moballa in tbe Saadatganj 
Ward of Lucknow City. The plaintiffs, who 
are Sunni residents in Alansnagar, came to 
Court with the allegation that in a grove 
in Alamnagar, which now abuts on the 
East Indian Railway, there is situated a 
mosque which is adjacent to the Baradan 
of the defendants Raj Kumar Bakshi, a 
minor under the guardianship of his mother 
Mt. Dhanraj Patti Bakshi, and thellasam- 
mat herself. They.alleged that this mosqao 
was a public wakf in which the Musaltnans 
had been offering namaz since a very 1 od 8 
time, that in 1934 or thereabouts the 
defendants closed the old passage lewi^ 
to the mosque (the gateway marked 
M. N. in the Commissioner’s map/, 
thereafter allowed the Musalmans to go 
the mosque by another route further wes 
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It was further stated that from 18th July 
1936 the defendants closed this alternative 
route also. It was said that they had 
damaged the mosque and took no notice of 
protests. Hence the plaintiffs instituted 
this suit as a representative suit under the 
provisions of O. 1, R 8, Civil P. C., claim¬ 
ing the following reliefs : (a) a declaration 
that the mosque, with the land and pucca 
well in front of it, is a place of worship for 
the Musalmans, (b) a perpetual injunction 
be issued to the defendants not to demolish 
the mosque building or to interfere with 
the land in front of the mosque or the 
pucca well, (c) the defendants be ordered 
to demolish tbe building which has been 
constructed on the old route to the mosque 
and reopen the way (m. N.) as it used to 
be, (d) the defendants be made to repair 
the damage done to the mosque by its being 
pulled down. 

The defence put forward was shortly 
that the building described in the plaint as 
a mosque had never been dedicated or used 
as a place of worship. It came to the 
ancestors of the defendants by a Court 
auction in 1868, and has always been treat, 
ed and dealt with as private property, 
forming part of the whole property, a 
grove containing buildings. As regards the 
closing of the gate, it was said that there 
used to be a gate leading into the grove in 
the place described by the plaintiffs, but 
that this was closed and shops constructed 
in 1927. The alteration was entirely with¬ 
in the rights of the defendants. It was 
denied that the defendants in 1936 closed 
the route to the building described as 
mosque or stopped the Mussalman public, 
this contention being based on the fact that 
there never had been any right of way 
either in the plaintiffs or in the Mussalman 
public of Alamnagar generally to the build, 
ing alleged to be a mosque. Demolition and 
damage to the building by the defendants 
was denied, and the defendants further 
pleaded that the suit was barred by limita¬ 
tion, estoppel and acquiescence. In proceed- 
ings prior to the framing of issues, the 
plaintiffs admitted that it was not known 
by whom the mosque was constructed. It 
was alleged however that a mosque was 
created by dedication and by user, but it 
was admitted that the plaintiffs had no 
documentary evidence to support these 
allegations. The plaintiffs were asked to 
clear up some of their other pleas, and they 
alleged that the old gateway U. N. was 
4 )art of tbe mosque, but that in the alter. 
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native the plaintiffs had acquired a right of 
access to the mosque by this route by pres- 
cription. The defendants’ counsel admitted 
that the building in dispute had been in 
existence as far back as 1859, and that 
there bad been a gateway somewhere near 
the place marked M. N. on the map, but he 
denied that Mahomedans had ever had 
any access to the mosque through that 
gateway. The pleadings in regard to 
adverse possession were further cleared by 
a statement of defendants' counsel that the 
plaintiffs had no subsisting title to use the 
building as a mosque and the other pro. 
perty in suit or to obtain any relief in res- 
pect of it, the defendants having acquired 
title to the mosque and the property by 
adverse possession, and tbe plaintiffs’ right 
to those reliefs having been extinguished 
by limitation, and a further contention was 
put forward that the building alleged to be 
a mosque, even if it is found to be a mos- 
que, is a private mosque and nob a public 
one. In the trial Court a number of issues 
wore framed, but tbe suit was really dis. 
posed of on Issue 1 : 

Whether the building in suit is a public mosque 
and tbe land betneeu I. J. and M. N. is pact of it. 
Or is it a private mosque ? 

The trial Court held on this issue that 
there was no evidence of dedication, and 
implied that the mosque, since tbe building 
has all the appearances of the mosque, 
must be regarded as being a private mos- 
que. On Issue 3 : 

Has the Muslim public been reciting prayers in 
the alleged mosque a long time up to 16lh July 
1936 as alleged by the plaintiffs ? 

it held, after a careful consideration of 
the evidence, that it was impossible to 
accept tbe case of tbe plaintiffs that the 
Mussalman public had been praying in the 
mosque, for a fong time before 18th July 
1936, and it therefore held that the 
mosque had not become a public mosque 
by being used as such. On Issue 2, tbe trial 
Court held that the defendants’ right to 
bold tbe building in suit as their private 
property was proved, and he accordingly 
did not consider it necessary to decide 
Issues 4, 6, 6 and 8. By Issue 4 tbe ques- 
tion had been raised whether there was no 
limitation if the building was a public 
mosque, and, if tbe ordinary rules of limi- 
tation applied, what tbe period of limita- 
tion was. Issue 5 rais^ tbe question 
whether the defendants bad completed 
tbeir title by adverse possession. Issue 6 
raised the question whether tbe suit was 
barred by S. 42. Speoibo Belief Act. On 
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Issue 7 (whether the plaintiffs have 
acquired by prescription a right of way 
over the defendants’ land via the old gate 
M. N. shown in the map) the trial Court 
held that in the absence of satisfactory 
evidence to prove that a right of access to 
the mosque had been acquired by continu¬ 
ous use of the right of way for 20 years 
(ending not more than two years before the 
date of suit), the issue must be answered 
against the plaintiffs. 

In the lower Appellate Court the plain¬ 
tiffs raised the same questions over again. 
The learned District Judge, after a very 
careful consideration of the evidence, held 
that dedication had not been proved and 
could not be presumed from the facts on 
the record. He further held that the evi. 
dence in support of the theory that dedica- 
tion could be inferred from the user was 
worthless and self-contradictory, and in 
consequence it could not be said that the 
building in suit was a public mosque. It 
must therefore, since it has all the appear¬ 
ances of a mosque, be no more than a pri¬ 
vate mosque the title in which rests with 
the defendants who have the title to the 
whole of the property on which this build, 
ing stands. The learned District Judge 
went on to consider Issue 5 in regard to 
adverse possession, which had been left 
undecided by the trial Court, and he held 
that it was proved beyond doubt that the 
defendants had been in exclusive possession 
of the mosque for much more than 12 
years, and had been storing articles in it, 
and he concluded that the defendants had 
established their right to the mosque by 
adverse possession quite apart from the 
other findings in the case. 

Only two points have really been argued 
in this Court: first the question whether 
the building in dispute is a mosque, that is 
a public mosque, and secondly the question 
of adverse possession. We will deal first 
with the question whether the building in 
suit is a public mosque, and for this purpose 
it is necessary to go into the history in order 
to arrive at a conclusion whether the infer, 
ence drawn by the lower Appellate Court is a 
jproper inference or not. Though it is no doubt 
well established law that a question of fact 
cannot be raised in second appeal, yet we are 
inclined to agree with the contention of the 
appellants that the question whether the 
building is a private mosque or a public 
mosque is not a question of fact, but a 
jquestion of law, that is a question of infer, 
enoe from the proved facts. It will be con. 
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venient to state shortly what those facts) 
are. The property, in which this building is. 
situated, appears in the settlement kbasra 
of village Bhaptamau of 1862 (Ex. 3) as- 
grove No. 465, bagh Meyan Nazhat. In the- 
details column there is an entry of pacca^ 
wells for irrigation and drinking, one Mas- 
jid pukhta, on© Imambara pukhta "Taiyar 
, Nazul Sarkar.” The words “taiyar 
bain” have been interpreted as meaning: 
that these were of recent construction, but 
we are inclined to think they mean no more- 
than that these items are in existence on 
the plot properly constructed. Ex. 4, the- 
map of this first settlement shows the exis. 
tence of two buildings on the plot, and the 
signs used for these buildings suggest that 
they are mosques or temples. Ex. A-2, the 
Settlement Moharrir’s reports mentions the- 
existence of "a baradari, a mosque, and two- 
wells, kham and pukhta, all the property ofr 
Gaya Prasad" on this plot. Ex. A-4 is a. 
court document which appears to be a pro¬ 
clamation of sale of the year 1868, and> 
among other items is the equity of redemp¬ 
tion of a garden together with Imambara 
and Masjid belonging to Janki Prasad situ¬ 
ated at Alamnagar. With Ex. A.4 there ie- 
a torn paper, which is part of this docu¬ 
ment, and it also mentions that in the case- 
of Bahadur Ali Khan v. Gaya Prasad 
and Janki Prasad, security, the rights and;- 
interests of the debtors in, among other pro- 
perties, an orchard in Alamnagar together 
with Imambara and Mas (the rest of the- 
word is missing) is advertised for sale. Ex- 
A. 5 is the sale certificate relating to this- 
property and speaks of the property sold as- 
the equity of redemption of the attached- 
grove together with Imambara and mosque, 
the property of Janki Prasad situated iu' 
mohalla Alamnagar. There was a map^ 
attached to this sale certificate, and on th& 
map, which is, we note, not by any means- 
accurate, there is a note: 

It may be noted that this grove in which Imam- 
bara and Masjid are built belonged to Meyan- 
Nazhat eunuch. After his death bis property 
became Nazul, and from Nazul it was granted to- 
judgment-debtor by the Government In compensa¬ 
tion of his dilapidated buildings. 

This map, as we have remarked, is not 
accurate as it shows the mosque placing: 
south, west, north-east instead of north- 
west-south.east, that is as facing towar(» 
the Imambara, now called baradari, ina^ad* 
of facing away from that building* Thfr 
map shows the portion of the land contain¬ 
ing the two buildings and the_ well ^ 
enclosed with a wall, on three sides eaat> 
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south aod west, and with two gateways or 
openings on the south side. We have it 
thus that as a matter of record in the 
years 1862 to 1868, that this building is 
Masjid. The question is whether it was a 
private ^ mosque or a public mosque. The 
contention on behalf of the appellants is 
that a building having the appearances of 
a mosque and described in the papers of 
the relevant dates as mosque, situated in 
the place where this one was situated, that 
is at the side of a public road, and being,'as 
it is alleged this always was open to access 
by the general public or more specifically 
by the members of the Mussalman public 
passing along this road out of Lucknow, 
must be presumed to be a public mosque, 
even in the absence of proof of actual dedi. 
cation or actual user. We have to take it 
for the purposes of deciding this question 
that there is a definite finding of fact that 
dedication and user both of them are 
unproved. It is not suggested that there is 
on the record any evidence of dedication 
and as regards the evidence of user that 
evidence has been rejected by the two 
Courts below, and so far as recent user is 
concerned was clearly inconsistent with the 
state of the building in question: vide the 
inspection reports of the Commissioner and 
of the District Judge which were fully con. 
firmed by what we ourselves saw on a visit 
to this building on the morning of Sunday 

2l8t August 1938: vide our inspection note 
of that date. 


It IS necessary at this stage to consider 
whether in the absence of evidence of dedi. 
cation and user, it is possible to say that 
the buiWing m question can be held and 
should have been held to be a public mos- 
que whatever the effect might be of that 
finding. For this purpose it is necessary 
tirst to examine what has been said on 
this subject in leading commentaries on 

law According to Baillie, 
Chapter 7, page 615 (Edition 2): 

When a man has erected a masjid, his pronertv 
in it does not abate till he has separated it ?rom 
the rest of his property, with its way, and permits 
^yersto be said in it. Separation is nec?88«y 
beoanse the masjid is not made spe- 

dal to Almighty God; and prayer is necessary 
^cauee delije^ is requisite, according (o Aboo 
Haneeia sod Mohammad. 

If a man should make a masjid within his 
mansion, and permit entrance to it, and prayers 
to be Bald in it, the place becomes a masjid in 
all their opinions, if a way Is made to it; but not 
otherwise according to Aboo Haneeia. According 
•0 the other two, however, It becomes a maajld 
•nd the right of way follows, without any oon. 
pitloD to that effect. And if a door were opened 
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to it on the highway, it would become a 
masjia. 

When an assembly of worshippers prav in a 
masjid with permission, that is delivery. But it ia 
a condition that the prayers be with izan, or the 
regular call, two times or more, and be public 
not private. For though there should bo an assem-’ 
bly, yet if it is without izan. and the prayers are 
private instead of public, the place is no masjid 
according to the two disciples. But if one person 
were appointed to officiate both as mooszzin and' 
imam, and he should make the call, and then 
stand up and pray alone, the place would become 
a masjid by general agreement. 

At page 617, there is a further passage, 
which it will be useful to quote here, which 
runs as follows: 

When a masjid has fallen to decay and is no 
longer used for prayer, nor required by the people 
it reverts to the appropriator or to his heirs, and 
may be sold or converted into a mansion; but it 
has been said that it is masjid for over, and this 
13 more correct. 

The tnatter has been discussed at some 
length in Syed AmeerAli’s Mahomedan Law, 
Vol. I, Edn. 4, at p. 393 and following: On 
page 394, there is a passage as follows : 

According to the Multeka, the performance oi 
prayer is equivalent to consignment. But in the 
Zakhira it is stated that the prayer must be con* 
grogational ...... So that when a person erects 

a building with the object of dedicating it as a 
mosque and permits people to offer prayers therein 
without declaring that he has constituted it into 
a mosque, and prayers are offered there congrega- 

tionally, the mosque becomes Irrevocably dedicated. 

Further down the same page he says “if 
a man were to build a mosque insido his 
house” (or for example inside the walled 
enclosure containing his house), 
it will not become a public mosque, subject to the 
rul03 governing a public religious institution, 
unless permission has been onco granted to out¬ 
siders to come and pray. It is not necessary that 
such permission should be given in express terms, 
but, without an actual or constructive permission, 
a mosque created within a private building will 
not become a public mosque so as to entitle the 
public or any section of the public, to claim the 
use of it. 

On page 395 a passage is quoted from the 
Fatawai Kazi Khan, which runs as follows : 

The delivery of possession as regards a masjid 
ia complete when only one person has prayed in it 
with 'azaa' and ‘ikamaf. Prayer offered by one 
person in a mosque is sufficient to constitute it a 
public mosque devoted to the worship of God, for 
a mo^ue belongs to the deity and there affixes to 
it a right of the Mnsalmans In general, and one 
person can be a proxy for the establishment of the 
right of the Creator and the public . . . .According 
to Abu Yusuf coDsignffient is not necessary for 
the validity of any dedication, whether it be a 
mosqne or any other wakf. Therefore if a person 
erect a mosque and give permission to people to 
pray therein, it becomes complete. 

Mr. Ameer All soma np the general 
result of the principles set forth in the 
passages quoted in the following terms : 
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Where effect has once been given to a dedication 
in the mode which is natural to the particular 
dedication, the wakf is complete and irrevocable. 
For example, the special purpose of a mosque is 
that people should perform their devotions there. 

In bis Principles of Mahomsdan law, 
(Edn. 2) at p. 638, Tayabji, in S. 514, says 
that : 

According to Hanafi law where a person erects 
or specifies a building for the purpose of dedicating 
it as a masjid. the wakf is not completed, and his 
ownership of the land and building does not cease, 
until he divides them off from the re^t of his pro- 
perty, and provides a way to go to it, and either 
permits public prayers to be said therein, or deli* 
vers possession of the mosque to a mutawalli, or 
to the Judge, or his deputy. 

According to Shiah law the wakf of a mosque is 
completed by the wakif making a formal declara* 
tioD of wakf, and permitting prayers to bo said in 
the mosque. 

In his Notes to this Section on p. 639. 
there is a remark : 

Delivery of possession may be evidenced by the 
fact that the subject of the wakf is put to the use 
of the objects of the wakf, just as in the case of a 
gift, delivery of possession is proved by acts of 
ownership exercised on the subject by the donee. 

We do not think it would be easy to 
summarize the law in much shorter terms 
than those in which it has been laid down 
in Tayabji’s book. What it comes to is this: 
that even if a mosque, that is a building 
having the appearances of a mosque, is 
built in a place which is not enclosed, that 
is, is not situated inside a man’s bouse, 
something more than the mere appearances 
of a mosque are needed before it will 
become entitled to be treated as a mosque 
for all time. There must be proof of dedica¬ 
tion or of permission or of user such as by 
jthe saying of prayers in a congregational 
^manner. If we could accept the map which 
forms part of Ex. A-5 as accurate, it would 
seem that the mosque was part of an enclo¬ 
sure, but we are not well satisBed on this 
point in view of the inaccuracy of the map 
and we are driven back to the question 
whether in the absence of any direct evi¬ 
dence of dedication and the absence of 
evidence of user, it is possible to infer dedi. 
cation from the facts on which stress has 
been laid by learned counsel for the appel- 
lants. The learned counsel has referred us 
to a number of rulings, but in our opinion 
the great majority of them are of no service 
-for the decision of tBe point in issue. He 
referred for example to 12 All 494^ but 
this was a case of a dispute arising out of 
an attempt of one Mobamedan sect to treat 
a mosque as reserved for that sect only. 

1. Ata-ullah v. Azimullah, (1890) 13 All 494 = 

1890 A W N 179 (P B). 


Another case to which he referred was 1 
OWN 76^ where there was some discus¬ 
sion on what is necessary to establish the 
dedication of a mosque, and some of the 
passages to which we have drawn attention 
above were quoted. In other respects the 
case is of no assistance. It was another 
similar case of a dispute between different 
sets of persons claiming the right to offer 
prayers in a particular mosque. In another 
case quoted by him, 152 I C 323,^ it was 
held that : 

Id Mabomedan law there cannot be any private 
mosque. When once a place is dedicated to a 
mosque, it becomes public property; it is property 
of God in fact. 


The dispute here however was not in 
regard ultimately to the mosque itself, but 
to certain kotbis apparently attached to 
the mosque, and there was not any dispute 
about the mosque in this case being used 
as a place of public prayer. If the word 
mosque" is to be understood, as we take 
it to have been understood, as meaning a 
public place of prayer, it becomes at once 
clear that the proposition stated was an 
obvious one. Once a building is proved to 
be dedicated as a mosque, it cannot, accord¬ 
ing to all the commentaries, be undedicated. 
Another case quoted from AIR 1934 All 
1013^ was a case relating to an Imanabara, 
as also is the case reported in 15 Beng L B 
167® to which reference was made. The 
case reported in 5 O L J 551® again was a 
case of a private mosque or private place 
of Bklahomedan worship inside a zenana 
house to which there was no access for the 
public. It is quite clear from all the com¬ 
mentaries that the mere construction of a 
mosque in a private house does not make 
it a mosque in the sense of a public place 
of worship. 

Learned counsel has sought to argue a 
kind of converse proposition, as we have 
indicated above, and to support his conten¬ 
tion he has further relied upon 35 Mad 681 
which however does not appear to us to be 
helpful. He has fallen back on 
Council ruling reported in (1936) 13 O 

2. Adam Sbeik v. Isba Sheik, (1897) 1 ^ 

3. M. Ahmad Shah Mubarak Sbah v. Atta JUian, 

(1934) 21 A I R Pesh 67=162 I 0 323. 

4. Muhammad Yusuf v. Muhammad ShaB.fww 

21 A I R All 1013=163 I O 844=1996 A iJ * 


40. 

6. Delrus Banco 


V. Abdoor Rahman, (1874) 23 
W R 463=V6 Beng L R 167. ^ 

6. Kaniz Mehdl Begam v. Mirza 

(1918) 6 A I R Oudh 379=48 10 39—6 O u 

7. Kuttayan v. Mammanna Bavuthan, (1912) 36 

Mad 681=16 I C 196. 
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153® in which it was held, according to the 
head-note, that : 

^ Where a plot is recorded as qubristan (graveyard) 
in an old khasra and shown as such in the map 
prepared at the First Regular Settlement and is 
latterly closed as a cemetery by order of the 
Municipal Board, the land is graveyard in the 
sense of the Mahomedan law, that is to say, 
extra commercium and dedicated for the benefit 
of Mahomedans in general in such sense that 
private ownershin therein does not exist. 

In the head-note it is further stated that: 

Where a certain land b described as qabristan 
or graveyard in an old document likea Settlement 
Khasra, this prima facie means that the land 
is a graveyard in the senae known to Mahome¬ 
dan law, 

and again 

where the khasra itself is the instrument which 
confers or embodies rights, the khasra and the 
map are not merely historical materials but are 
within the phrase ‘instruments of title or other¬ 
wise the direct foundation of rights.’ The true 
construction of the effect of the khasra and map 
is therefore a question of law. 


On this ruling learned counsel founds 
the argument that the entry of Masjid in 
the khasra kishtwar of 1862 should be 
interpreted in the like manner, and he 
argues that his case is a stronger case 
because, whereas a graveyard may be public 
or private, a masjid or mosque in the 
technical sense is always public. It is per. 
haps deserving of notice that in the Privy 
Council case the entry of qabristan was 
found in the third column relating to 
^ description of the plot” whereas the entry 
in the present case merely states the exis. 
bence of certain constructions on the plot 
in question which is not itself a dedicated 
plot. It 18 doubtful, in our opinion, whe. 
tber in the present case it would be possible 
to regard the khasra. Ex. A-2, as an instru¬ 
ment of title at all. It appears rather to 
come under the head of historical materials, 
and If so regarded, it is only to be consi. 
dered along with the other items of evi 
dence. and more particularly along with 
the evidence on the record which goes to 
indicate that this so-called public mosque 
has been allowed to fall into a state of the 
grossest neglect, and has in fact been held 
not to have been used by the plaintiffs- 
appellaDts for a great many more than 
12 years prior to the date of suit if at all. 
In fact the evidence has failed to establish 
its use for congregational prayers at any 
time within living memory. Literally the 
only evidence of any interest having ever 
been taken in this mosque by the Mabo. 


8. Ballabb Daa v. Nar Muhammad, (1936) 99 
A 1 R P 0 83=160 I 0 679=(1936) 13 O W N 
163 (P 0). 
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medan public is the admission of one of the 
defendants’ witnesses that some 11 years 
previously he wanted to build a temple on 
the other side of the road more or less 
facing the old entrance M. N., and was 
stopped from doing so by the fact that 
some of the Mahomedan public objected 
to his doing so, but that proves nothing 
niore than that the local Mahomedans 
judged by the appearance of the building 
that it must be a dedicated mosque, and 
that is the very question which is now for 
decision in the present case. 

Supporting his theory that it should be 
presumed that this mosque is a public 
mosque, that is a public place of Maho. 
medan worship, learned counsel sought to 
rely on 70 I C 850'' Learned counsel was 
inclined to suggest that this was a case 
where the shape of a building wa.s disput¬ 
able and to argue that as in the present 
case, the building was by appearance ob¬ 
viously a mosque, it must necessarily be 
held 80 to be. It seems to us on a consi. 
deration of this particular case that the 
case rather favours the respondents than 
the appellants. The building is described 
throughout the ruling a^ a mosque. The 
learned Judges of the Bombay High Court 
held that : 

After all the quebtiou whether a particular 
building a public mosque or uot H a question of 
fact, and while tho exi.stence of a m hrab and 
mimbar may bo evtdeiico to be con.'^idered along 
with tho other facts in the case in deciding that 
question of fact, it is not possiblo to lay down 
that, as a matter of law, the District Judge was 
bound to accept the existence of such Htructuro.s 
a.s practically conclusive proof of the fact that the 
building in question was a mosque, by which we 
mean a public mosque. 

Learned counsel further argued that it 
was incredible that any body would con. 
struct a building in tho shape of a mosque 
without the intention that it should be a 
mosque, and that therefore the descriptive 
term masjid in tho khasra of 1862 and in 
the subsequent papers should be construed 
as meaning that this was a building which 
had been dedicated as a mosque, that is 
a public mosque. Summing up the case 
shortly, the whole contention of the appel- 
lants rests on three points, first that so far 
as the documentary evidence goes, the 
building in dispute is “a mosque” which, 
it is urged, should be interpreted as mean- 
ing a public mosque, secondly that the 
building is by appearance a mosque, aud 
thirdly in view of its position and of the 


9. Hasanssb v. Mobidiiuab, (1923) 10 A 1 B Bom 
43=70 I C 860. 
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fact that there used to bo a meaos of access 
through the open gateway situated close 
by described as M. N., it is said that by 
holding out, that is by virtue of its posi¬ 
tion and its accessibility, it is to be taken 
to be a public mosque. For the other side 
stress has been laid chiefly on the facts 
that evidence of dedication is non-existent 
and that the evidence of user has been 
rejected and is directly contradicted by the 
present condition of the building. 

Learned counsel for the respondents has 
further argued the possibility that the 
building was built as a mosque but never 
reached the stage of dedication, and he 
contends that the size of the building goes 
some way to support his contention that it 
was not built to be a public mosque. There 
are maps of the mosque on the record 
which show that the inside portion of it 
measures roughly 15 ft. by 23 ft. while the 
outer platform measures 19 ft. by 23 ft. 
Kven if the whole paved area be taken as 
available for the purpose of congregational 
prayers, the maximum area which can be 
arrived at is about 781 sq. ft. In the course 
of Mahomedan prayer certain physical 
movements are necessary, which prevent 
the worshippers from standing shoulder to 
shoulder and necessitate considerable dis- 
tance between the ranks. A worshipper 
goes down on his hands and knees at one 
stage and in that position an ordinary man 
occupies a space about 3^ ft. long by 3 ft. 
wide. On this basis there would be room 
for not more than 74 persons to pray even 
if they were to occupy the whole of both 
portions of the floor space. The mosque 
was certainly small but not necessarily so 
stnall as to preclude the idea of its being 
built to serve as a public mosque. 

Learned counsel further contended that 
in any case the finding of the lower Appel, 
late Court that this was not a public 
mosque, is a finding of fact with which this 
Court has no jurisdiction to interfere in 
second appeal. Certainly it is clear that 
that is the view which has been taken by 
the Bombay High Court in 70 I C 860,® a 
case between which and the present case 
there is a close analogy, as that also was a 
case in which the dispute was between per¬ 
sons who alleged the building in dispute to 
be a public mosque and persons who con. 
tended that it was their private property. 
On the other hand learned counsel for the 
appellants has relied on 54 I A 178^® at 
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p. 185 and has urged that this finding is 
not a simple finding of fact but a mixed 
question of law and fact, and that the infer- 
ence to be drawn from the proved facts is 
a question of law. In the passage in quss. 
tion their Lordships remarked as follows ; 

Now their Lordships would be the last to seek 
to abridge the effect of 8.100and S. 101, Civil P, C., 
or weaken the strict rule that on second appeal the 
Appellate Court is bound bj the findings of fact 
of the Court below. They are well aware how¬ 
ever, that questions of law and of fact are often 
difficult to disentangle. It is clear, however, that 
the proper effect of a proved fact is a question of 
law, and the question whether a tenancy is perma¬ 
nent or precarious seems to them, in a case like 
the present, to be a legal inference from facts, and 
not itself a question of fact. The High Court has 
described the question here as a mixed question of 
law and fact, a phrase not unhappy if it carries 
with it the warning that, in so far as it depends 
upon fact, the finding of the Court of first Appeal 
must be accepted. 

In the same connection learned counsel 
referred to a ruling of this Court reported 
in 3 O W N 645^* at p. 658. In the course of 
his judgment the learned Judge remarked: 


I wish to point out that the question whether a 
certain property is a private or public property, 
held in trust for religious or obaritable purposes, 
is a mixed question of law and fact. If the Court 
of first Appeal has drawn wrong inferences from 
the facts established in the case, or has applied 
the law wrongly, the High Court would^ be com- 
potent to interfere with such a finding in second 
appeal. 


He went on feo refer to certain Privy 
Council cases in support of this proposition. 
It appears to us that on a proper considera¬ 
tion of the question for decision in this 
case, it is a question of the legal inference 
to be drawn from the facts put before ns 
which we have summarised abov®i ®rid 
that is a point of law which can be taken 
in second appeal. Treating it as such, how¬ 
ever we are not disposed to arrive at aoy 
different conclusion from that arrived at 
by the learned District Judge, nanaely that 
it is not established that the building m 
question is a public mosque. The burden 
of proof on this point lay upon the 
lants and as they failed to establish t^ 
fact, their suit was rightly .Z 

the trial Court and the appeal waA rigu ” 
dismissed by the lower Appellate Court. 

The only other question for consider^ 
tion is the question of adverse i 

Learned counsel for the appellants . 
seek to stand on the positi on soughtj o^ 

11. Hari Kiahen v. 

AIR Oudh 678=97 I 0 863=1 LnoX «o» 

SOWN 646. 


10. Dhanna Mai v. Motl Sagar, (1937) 14 A I B 
P 0 102=8 Lah 673=64 I A 178 (P 0). 
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maintained in the Shahidganj case^^ that 
there could be no adverse possession of a 
mosque. His contention put shortly is that 
whatever possession the Hindu owners of 
the grove may have exercised, it is not of 
such a nature as to constitute adverse pos- 
session in the legal sense. Further he con. 
tends that there is no satisfactory evidence 
as to the date from which adverse posses. 
Sion has begun. This latter point is. how¬ 
ever, a question of fact into which we 
^nnot go in second appeal, the learned 
District Judge having held that the defen. 
dants have been in exclusive possession for 
much more than 12 years. By exclusive 
possession, he evidently meant such posses. 
Sion as was completely inconsistent with 
the possession of the Mahomedan commu. 
mty. The evidence, so far as it goes is to 
the effect that over a period of years the 
mosque has not been used by the Maho. 
medan community, and has been used by 
the Hindu owners for storing straw, wood, 
bamboos, tools and at a later date char’ 
khas and has sometimes been occupied by 
bandsmen who came to produce music on 
occasions of weddings. Learned counsel con¬ 
tended that there was no proof of misuse 
of the building such as to create adversity 
of possession over a period in excess of 12 

ifosibion, as we see it, is that 
the District Judge had before him proof of 
misuse of the _ building, had it been a 
mosque, extending over a period far beyond 
the period of 12 years required for the pur¬ 
pose of limitation and along with it com 
plete proof of misuse by the Mahomedan 
community. It might be that the misuse 
was not continuous, but we doubt whether 
this would have any legal effect. 

Learned counsel for the appellants argued 
the case as one falling under Art. 142 

significant 

that the plaintiflfs.appellants in their plaint 

tn'd ^ possession 

ai^ disguised the true nature of the relief 

which was the recovery of possession of the 

mosque for the Mahomedan community 

under the cloak of a claim for declaration 

and injunction. Learned counsel for the 

appellants however did not in arguing the 

appeal attempt to take up the position that 

the question of adverse possession was 

irrelevant. On the contrary he sought to 

show that the finding of adverse possessio n 

18. MwiW Shahl^anj T. Bhromanl Gurdwara 
Patbandbak Oommlktee, Amritear. (IQSai as 
air Lab 869=176 I 0985=4“^’ 

JJ). 
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in favour of the respondents was an incor 

Met inference from the evidence on record. 

He could not, of course, go behind the 

finding of fact, and to us it appears that 

the finding of fact amounts to this that the 

appellants, if they ever had possession of 

this mosque at any time in the past, aban. 

doned or discontinued possession at some 

time outside living memory, and that the 

respondents have over a period going well 

beyond 12 years been making such use, or 

misuse, of the mosque as it was possible 

lor them to make, bearing in mind that the 

building like a mosque is not one which is 

particularly convenient to use for other 

purposes. Learned counsel for the appel. 

lants contended that the exercise of the 

right to pray in a mosque was analogous'to 

the exercise of the right to walk along a 

public road although it is a right, of course, 

limited to Mahomedans. It does not seem 

to us that that analogy based on the ruling 

reported in 7 All 178^' at p. 182. is parti! 

cularly helpful to the decision of this case. 

^earned counsel contended that the recently 

Shahidganj case,^^ an appeal in 

fu • r® pending before 

their Lordships of the Privy Council, 

stands on quite a different footing from 
0 present case because in that case it was 
one of the basic facts that the Sikhs had 
ispossessed the Musalmans more than 150 
^ars ago and had thereafter allowed the 
Muasalmans no access to the building. He 
re erred to a number of rulings more parti. 

T® 1 Luck 469*^ at page 

W N 252 at p. 255 and also to Bus- 

Limitation, 5th Edn., at 
PP. 1323. 1324 and 1341. The only point 

aftQU emphasis was laid in 1 Luck 
/ necessity of a clear assertion 

Of right to justify a Court in holding that 
possession was adverse, but that was a case 
having no resemblance in its facts to the 
facts of the present case. In 48 I A 395^® 
again their Lordships have not really laid 
down any propositions particularly help¬ 
ful in the present case except by a refer- 

13. Jawahra v. Akbar Hussain, (1884) 7 All 178= 

1884 A W N 826 (P B). 

14. Hulas T. Barkatunnlssa Begam, Banl, (1936) 

18 A I R Oudh 893 = 94 I 0 1034 = 1 Buck 
469=3 OWN 476. 

16. Kuthall Moothavar v. Perlngati Eunharan* 
kutty, (1939) 9 A I B P 0 181=66 1 0 461 = 

44 Mad 888=48 I A 896 (P 0). 

16. Briaohandra Nandy v. Baljnath Jugal Eishore, 
(1986) 33 A I B P 0 86=163 1 0 989=14 Pat 
837=68 I A 40=(1986) 13 O W N 363 (P 0)' 
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eace to a former case reported in 27 I A 

136,^^ in which it tvas held by their Lord- 

ships of the Privy Council that 
the possesi-ioD required to be proved must be ade¬ 
quate ID continuity, in publicity, and in extent to 
show that it is possession adverse to the com¬ 
petitor. 

The case reported in (1935) 12 O W N 
252^® is another Privy Council case which 
has been equally relied upon by both sides. 
The portion on which stress is laid is again 
partly an extract from a former decision. 
Their Lordships say : 

As regards the defendants' main contention, the 
principle of law as to what is necessary to consti¬ 
tute adverse possession is well settled, though its 
application in the circumstances of particular 
cases may pro'Cnt some difficulty. . . . The prin¬ 
ciple has rooentlv been restated by this Board in 
61 I A 781® as follows : ‘As to what constitutes 
adver.ee po.seession, a subject which formed the 
topic of some discussion in the case, their Lord- 
ships adopt the language of Lord Robertson in 
delivering the judgment of the Board in 27 I A 
at p. l40, where his Lordship said that ‘the 
possession required must be adequatoincontinuity, 
in publicity and in extent to show that it is pos* 
Bossion adverse to the competitor.' The classical 
requirement is that the possession should be neevi 
nec c'am ner. prfcario. Mr. Dunne for the Crown 
appeared to desiderate that the adverse possession 
should be shown to have been brought to the 
knowledge of the Crown, but in their Lordships' 
opinion there is no authority for this requirement. 
It is .sufficient that the possession should be overt 
and without any attempt at concealment, so that 
the person against whom time is running ought, 
if be exorcises due vigilance, to be aware of what 
is happening ' in their Lordships’ opinion, the 
defendants have failed to show that the plaintiS’s 
predccer-sors. by exerci.'ing due vigilance, ought to 
have be<’n aware of what was bappeoing, apart 
from the question of whether the possession was 
adequate in continuity and extent. 

It is of course the latter portion of this 
ruliug on which reliance is placed for the 
respondents, and the respondents have fur¬ 
ther in this connexion referred us to two 
other rulings, namely those reported in 43 
Mad 253*® at p. 269 and 63 Cal 300.®® In 
the former case their Lordships of the Privy 
Council at p. 269 remarked with reference 
to the question of adverse possession : 

This is a very ordinary case of possession ‘nec 
t>i nec clam nec precario'. The person now claim¬ 
ing to be owner has stood by while others con¬ 
tinued to possess not by any derivative title but 

17 Badbamoni Debt v. Collector of Khulna, 
(1900) il Cal 913=27 I A 136=4 O W N 697 
=7 Bar 714 (P C). 

18. Secretary of State v. Debendra Lai Eban, 

(1934) 21 A I R P 0 23=147 X 0 645=61 Cal 
262=61 r A 78 (PC). 

19. Aruonaohalam Cbetty v. Venkataohalapathi 

Quruswamigal, (1919) 6 A I R P O 62=63 
I O 288=43 Mad 263=46 I A 204 (P 0) 

SO. Burendrakamar v. Ahmad Nawab, (1936) 63 
Oal 800=163 I 0 897=62 0 L J 177. 


in practical contravention of his alleged tights. 
The law does not require that the claimaot to 
ownerships must, in such circumstances, be 
shown to have protested that his rights were baing 
violated, and that the possession wentooadversely 
to bis protests. 

Similarly in the Calcutta case the learned 
Judges referred to another passage in 61 
I A 78*® in which it was said : 

It may be added that it not necessary io or(3er 
to estabHsb adverse possession that the proof of 
facts of pofsessioD should cover every moment of 
the requisite period .... ‘‘The fact of possession 
may bo continuous though the several aots of pos* 
session are at considerable intervals. How many 
acts will infer the fact is a question of proof and 
presumption independent of prescriptiou/' The 
nature of the requisite possession must necGS^arily 
vary with the nature of the subject possessed. 

The learned Judges said further at the 
foot of page 313: 

The propositioD that adverse possession need 
not be brought to the knowledge of the person 
against whom it is to operate has been reaffirmed 
in 62 I A 404® i 0 which their Lordships bivo far¬ 
ther pointed out that the proposition is neverthe¬ 
less subject to the qualiheation that when the 
party claiming by adverse possession fails to show 
that, the person possessed against by exercising 
due vigilance ought to have been aware of what 
was happening. Its claim must fail whether bis 
possession be adequate in continuity or not. 

On this point learned couusel for the 
appellants relied on a ruling of a Bench of 
this Court, SOWN 1153,®* in which it 


was said at page 1158 : * 

It is not denied that mere possession for any 
length of time does not per se create any title hy 
adverse possession. In order to acquire such title, 
the possession must not only be open and exclu¬ 
sive but it must also be shown to have bean 
adverse for the full statutory period. Notoriety of 
possession may in some cases justify a presumi^ 
tion that the true owner was aware of the 
character of the possession beiifg adverse. Bat 
whether in the absence of direct proof of aotaal 
knowledge on the part of the true owner such a 
presumption should be raised against him or not 
must depend upon the special facts and oirenm 
stances of each case. 

It appears to us that in the light of tp® 
findings of fact the position really is 
that although the defendants have 
exercising acts of adverse possession 7 
using the bnilding of the mosque for their 
own purposes in a manner incousisten 
with the purposes for which a mosque w 
constructed, the appellants have, owing w 
the fact that for many years they nave 
given up the use and preservation o 
mosque, been unaware of these acts o 
respondents, but we are clearly of . 

that the fact of ignorance based on , 

abandonment is no defence. As tbeir _ 

21. Snraj Ball v. Mahadao Prs 
Ondh 46=187 I O 678=7 


Bau. (1939) 19 A IB 
Lnok 260 ^OWN 


1153. 
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ships of the Privy Council have repeatedly 
said : 

It is sufficient that tbo possession be overt and 
without any attempt at concealment so that the 
person against whom time is running ou^ht it 
ho osercises due vigilance, be aware of what is 
happening. 

Ex hypotheai any mosque ig a building 
in respect of which the local Mahomedan 
worshippers are expected to be continuously 
laware of ita condition and use or misuse. 
If by 20, 30, 40 or more years practical 
abandonment they remain unaware of acts 
|Of misuse by the owner of the premises in 
which the mosque is situated, it is not pos¬ 
sible for them to say that by the exercise 
of due vigilance they could not be aware of 
what is happening. The classical require, 
menb that possession should be "nec vi nec 
clam nec precario* appears to us to be 
clearly present in the present case. The 
Hindu d.jfendants came into the possession 
of this property 70 years ago and their 
possession of the property including the 
mosque and other buildings thereon has not 
been vitiated by any of the three possible 
defences of force, secrecy or precariousness. 
In these circumstances we are satisfied 
that the learned District Judge rightly held 
that the defendants had acquired right to 
the mosque (even assuming for the sake of 
argument that it be a public mosque) by 
adverse possession. 

We do not think it will serve any pur. 
pose to refer to the references quoted in 
Rustomjis Law of Limitation. Decisions 
favourable bo and damaging to the conten. 
tion of the appellants can be found in 
these notes, but the references are all in the 
form of summaries, and if learned counsel 
really attached much value to any passage, 
he would have been m duty bound to put 
before us the ruling on which the parti, 
cular passage was based. Learned counsel 
for the respondents further pub forward 
some argument before us on the question of 
Issue 7 relating to the acquisition of a right 
of way over the defendants’ land through 
the old gate M. N. by prescription and also 
on the question whether the suit was also 
barred by the six years’ rule of limitation 
under Art. 120. Limitation Act. It will be 
sufficient to say that no argument was 
raised before us on behalf of the appellants 
on either of these two points, and we do 
not therefore in view of our findings on 
the two points actually argued, consider it 
necessary to go into them. On our findings 
on the two points put before us at great 
length by learned counsel on both sides, 
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this appeal as shown above necessarily 
fails and is therefore dismissed with costs. 

B.D./R.K. Appeal dismissed, 

A. I. R. 1938 Oudh 247 

Ziaul Hasan J. 

Gajju — Applicant. 

V* 

Emperor. 

Criminal Revn. No. 58 of 1938, Decided 
on 23rd August 1938, from order of Sess. 
Judge, Lucknow, D/. Isb April 1938. 

Criminal Trial — De novo — Effect — After 
framing charge case transferred to another 
Magistrate — Accused asking for new trial — 
Magistrate framing new charge — No irregula. 
rity — Trial held not vitiated. 

The grant of a de novo trial by the successor of 
a Magistrate has the effect of wiping out the prior 
proceedings : A I li 293i Mad 4?5, Rel. nn. 

CP 248 Cl] 

Where after the framing of charge the case was 
transferred to another Magistrate and the accused 
asked for a new trial and in the course of that 
trial the Magistrate framed a new charge ; 

Held that when accu.sed himself in fact wanted 
trial de novo, there was absolutely no irregularity 
in the subsequent Magistrate’s framing charge 
against the accused afresh and hence the trial was 
not vitiated : A I.Li 1910 Mad k3 a>id AIR 
1933 MadSil, Disting.; AIR 1933 Oudh 86, 
Explained. [p 248 C 2] 

Nazir Ahmad — for Applicant. 

Asst. Govt. Advocate —for the Crown. 

Order.—This is an application for revi¬ 
sion of an order of the learned Sessions 
Judge of Lucknow dismissing the appli¬ 
cants appeal against his conviction and 
sentence under S. 411, I. P. C. The facts 
are that Kali Prasad, complainant, left his 
bouse for his office at 9.30 a. m. od 24ih 
June 1937. When he returned to bis house 
at 4-30 P. M. be found that a burglary had 
been committed in his house by one of the 
shutters of his door being removed. As the 
burglary was committed in the daytime, 
some people of the neighbourhood saw the 
thieves going towards Kali Prasad’s house 
and returning from that direction with a 
bundle or bundles containing clothes and 
utensils. An alarm of thief was raised and 
the thieves took to their heels leaving a 
bundle of utensils behind. They were pur¬ 
sued and one of them named Nadir who 
was a co-aocused with the applicant was 
actually caught. The present applicant 
escaped but he was arrested later on. Both 
the trying Magistrate and the learned Sea- 
sious Judge found the case under S. 411 
proved against the applicant and the learned 
Judge also was of opiniou that he could 
have been convicted under B. 454, I. P. C. 
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The first point urged on behalf of the 
applicant is that there has been a material 
irregularity in the trial and that conse. 
quently the trial is vitiated. It appears 
that the case against the accused was taken 
up in the first instance by Khwaja Wasi- 
uddin Sahib, a Special Magistrate, and a 
charge under S. 454, I. P. C., was framed 
against them. Subsequently the case was 
transferred to the Court of a Stipendiary 
Magistrate, Mr. Dhanpat Ham, and a fresh 
oharge sheet under S. 454 and S. 411 was 
drawn up. Subsequently the case was again 
transferred to the Court of Mr. Pyare Lai 
Bhargava who recommenced the trial and 
framed charges under Ss. 454 and 411. 

It is argued that the framing of a new 
charge by Mr. Dhanpat Ham and Mr. 
Pyare Lai Bhargava was illegal and that 
therefore the trial was vitiated. I do not 
think there is any force in this argument. 
The learned counsel for the applicant relies 
on the cases in 38 Mad 585^ and AI H 1933 
Mad 841,^ but in the first place the facts of 
those cases were quite different from those 
of the present case and in the second in 57 
Mad 1019* a learned Judgp of the Madras 
High Court himself held that the grant of 
a de novo trial by the successor of a Magis¬ 
trate has the effect of wiping out the prior 
proceedings. If that is so, there was abso¬ 
lutely no irregularity in Mr. Dhanpat Ram 
or Mr. Pyare Lai Bhargava framing a 
charge against the applicant afresh. In fact 
it was their duty to do so. The learned 
counsel for the applicant also relies on the 
case in A I R 1933 Oudh 86.* but all that 
was held in that case was that where a 
trying Magistrate does not act suo motu 
font on the request of one of the accused 
under S. 350 (l) (a), Criminal P. C., the 
trial does not become a fresh trial but all 
that is intended is that the prosecution 
witnesses should be resummoned and re¬ 
heard and that the Legislature did not 
intend that the charge already framed 
should be wiped out. This means that in a 
case governed by S. 350 (l) (a) that is to 

1, Srlramulu v. Veerasalingam, (1916) 2 A I B 

Mad 23=26 I 0 1001=30 Mad 685=27 ML J 
689=16 Or L J 673. 

2. Bamanna v. Emperor, (1933) 20 A I B Mad 

841=1933 Or 0 1518=146 I 0 623=36 Or L J 
79=66 M L J 791. 

8 In re Bamalingam Fillai, (1934) 21 A I B Mad 
476=1934 Or 0 801=1611 0 309=36 Or L J 
1863=67 Mad 1019=67 M L J 293. 

4. Eanwar Sen v. Emperor, (1933) 20 A I B 
Oudh 86 = 1933 Or 0 168=1411 0 192=84 
Or L J 124=8 Luck 286=9 OWN 1136. 
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say, where the accused demands that the 
prosecution witnesses or any of them be 
resummoned and reheard, it is not neces. 
sary for the Magistrate to frame a new 
charge at the request of the accused. If 
however he does frame a new charge, I do 
not think the accused can have any cause 
for grievance. Under S. 227 (1), Criminal 
P. C., a Court can alter or add to any 
charge at any time before judgment is pro. 
nounced so that even Mr. Wasiuddin who 
took cognizance of the case in the first 
instance could have added a charge under 
S. 411, I. P. C., at any time and in the 
circumstances it is absurd to say that if the 
Magistrate to whom the case was trans¬ 
ferred from the Court of Khwaja Wasi. 
uddin Saheb framed a new charge adding 
S. 411 to it, the accused were in any 
manner prejudiced. There is yet another 
reason why the contention put forward on 
behalf of the applicant cannot be accepted. 
It appears from the record that in the 
Court of Mr. Pyare Lai Bhargava, as well 
as in that of Mr. Dhanpat Ram, the appli¬ 
cant asked for a new trial (muqadma as 
save nau karana chahta hai). This clearly 
shows that the applicant himself wanted 
trial de novo and this being so, there was 
absolutely no irregularity in Mr. Pyare Lai 
Bhargava or Mr. Dhanpat Ram framing 
the charge against him afresh. 

Next it was argued that as some of the 
witnesses produced by the prosecution did 
not know the applicant from before, it was 
necessary that identification proceedings 
should have been held and the witnesses 
asked to point out the persons whom they 
saw going towards and returning from Kali 
Prasad’s house. It would no doubt have 
been better if identification proceedings had 
been held, but at least one of the witnesses 
knew the applicant from before and there 
is no good reason to interfere with the con¬ 
current finding of both the Courts below 
that the case was established against the 
applicant by the evidence on the record. 
The last ground urged is that in view of 
the trifling valne of the stolen proper^! 
namely Rs. 6.12.0, a sentence of 9 montto 
rigorous imprisonment is too severe for t e 
applicant who is not a previous convict an 
who is a young man of about twenty 
of age. In view however of the fast * 
the burglary was committed in broad ay- 
light, 1 do not think the sentence is too 
excessive. The application is rejected. 
n.S.d./b.k. Application rejeoUa. 
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Sarju and others~Accused—Appelhnts. 

V. 

Emperor. 

Criminal Appeals Nos. 279 and 282 of 
1937, Decided on 12th September 1938. 

Criminal Trial - Evidence — CroM-caaes- 
Evidence for prosecution in one case cannot 
be used as defence evidence in other case and 
Vice versa* 

In criminal cross-oases evidence for the prosecu¬ 
tion in one case cannot bo used as evidence for 
aefence in the other case and vice versa. There is 
no provision in the Criminal Procedure Code that 
allows such procedure x A I R 1925 Oudh -138 
-ExpMme^ [P 249 C 1] 

b. U. Das — for Appellants. 

E. K. Ghosh, Asst. Govt. Advocate — 

for the Crown. 

Judgment. Those appeals have been 
brought by two sets of accused who were 
convicted, one set under Ss. 147. 304 and 
o23, I. P. C., and the other under Ss. 147, 
323 and 325, I, P. C., in two cross.cases 
tried by the learned Assistant Sessions 
Judge of Hardoi. The learned Assistant 
bessions Judge adopted the novel procedure 
of treating the prosecution evidence in one 
[Case as defence evidence in the other and 
VICO versa. The learned Judge ought to 
have known that trials in criminal cases 
are governed by the provisions of the Code 
of Urimioal Procedure and that the pro. 
cedure adopted by him is not warranted by 
any provisions of that Code. No doubt the 
learned counsel for the accused in both 
cases put m applications asking the learned 
Judge to treat the prosecution evidence in 
each case as defence evidence in the other; 
but It 13 nob difficult to imagine how these 
applications came to bo presented to the 
learned Judge. It is surprising how an 
Assistant Sessions Judge of the standing of 
Mr. Dwarka Prasad Shukla could think of 
opgrafting the procedure permissible in 
civil cases on criminal trials before him 
In civil cases there are only two parties 
before the Court who can come to any 
understanding they like with regard to the 
evidence to be produced in the case but in 
almost all cases triable by the Court of 
Session there is also a third party, namely 
the Crown, who prosecutes both sets of the 
accused that are before the Court in cross¬ 
oases. 

The orders of the learned Judge on the 
applications of the accused’s counsel show 
1938 0/32 ct 33 
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that the procedure suggested in the appli 

the W consent of 

the learned Government Pleader of Hardoi. 

It 16 19 so, it 19 astounding that an av 
penonced PubUc Prosecutor like the preset 
incumbent of the post should have given 
hig consent to the proposal. I can think of 
no reason why it did nob occur to the 
learned Government Pleader that by as. 
senting to the proposed illegal procedure he 
was giving away his legal and necessary 
right, which m a regular legal trial he 
would have, of cross-examining the evi, 
dance for the defence, as he could nob cross, 
examine the witnesses whom he himself 
produced for the prosecution in the two 
cases. The omission of the learned Govern, 
ment Pleader to protest against the pro, 
posed procedure makes me doubt his fitness 
to hold the post of Public Prosecutor. Tha 
learned Judge seems to think that the pro¬ 
cedure adopted by him was justified by a 
remark made by Mr. Daniels. Judicial 
Commissioner, in 2 O W N 33'2f but in 
that be is sadly mistaken. The remark 
referred bo by the learned Assistant Ses¬ 
sions Judge in one of his orders is as 
lollowa : 

So far as tho evidence In this case goes, there Is 
nothing to show which party first raised tha 
Shout. I am informed that this fact appears ia 
tho evidence of the first prosecution witness in tho 
cross-caso. As the evidence in tho two cases was 
recorded separately, it was an ovor-sright on tha 
part of the learned Sessions Judge that be did not 
bring it on tho record in this ca.se also. 

What was meant by this remark clearly 
was that tbe record of a criminal case 
should bo self.contained and that if it bo 
necessary to refer to a document contained 
in another record, it should bo brought on • 
the record before it can be referred to. It 
is preposterous to suppose that this remark 
authorizes a Criminal Court to omit to 
record evidence for the defence, as was 
done in one of the case.s before mo, and to 
treat the prosecution evidence in tho cross- 
case as such evidence. As the trial was 
entirely illegal, I set it aside and send back 
the cases to the learned Assistant Sessions 
Judge for a legal de novo trial. The con- 
viebiong and sentences of tho accused in 
both tho cases are in consequence quashed. 

The accused in both the cases will be ad¬ 
mitted to bail during their trial. 

b.d./r.k. Case sent back. 

1. Mulla V. Emperor, (1925) 12 A I R Oudh 438 
-=89 I C 168=20 Cr L J 1294=29 O C 92=2 
OWN 332. 
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In re B. N. Varma — Applicant. 

Bani Suraj Kuar and otherst 

Appellants. 

V. 

Baja Deo Singh and others — 

Bespondents. 

Civil Miac. Appln. No. 529 of 1938, 
Decided on 28fch September 1938. 

Civil P. C. (1908), O. 45. R. 15—Party 
awarded costs of appeal to Privy Council pray* 
ing High Court for preparation of memo of 
costs—Prayer includes prayer for transmission 
— Court need not give further directions for 
execution of decree. 

Where costa of the appeal have been awarded by 
the Privy Council to a party and the party makes 
an application to the High Court under O. 45, 
B. 15 praying that memo of the costs should bo 
prepared, this prayer includes also the prayer for 
transmission of the order to the Court concerned. 
The usual procedure adopted by the High Court is 
that when sneh an application is made, it is sent 
to the ofTice for necessary action. The office then 
prepares the memo of costs and transmits it to the 
Court concerned without any further directions or 
orders of the Court. It is not necessary that the 
Court should give any further directions for the 
execution of the decree particularly when they 
are not asked for. [P 251 C 1] 

Badba Krishna, Sri Ham, Bisbun Singh 
and S. N. Srivastava — 

for Applicant. 

M, H. Qidwai — for Opposite Party 

(Baja Deo Singh). 

Karta Krishna —for Opposite Party Nos. 

1, 2 and 3. 

Keoli Singh (Opposite Party) in person. 

Order. — This is an application under 
O. 45, E. 15, Civil P. C., on behalf of Dr. 
B. N. Varma, praying as follows: 

That having regard to the terms of the sale deed 
dated 3rd October 1933 and the order in Council 
attached herewith this Hon’ble Court be pleased 
to direct the office to prepare the estimate of costs 
awarded by their Lordships of the Privy Council 
in terms of Indian money and transmit it to the 
Court which passed the decree with the direction 
that the petitioner would be entitled to execute 
the decree for costs of all the three Courts against 
the legal representatives of Tbakur Gaya Bakhsh 
Singh and Baja Birendra Blkram Singh, 

It appears that on 16th February 1931, 
Kr. Deo Singh under the guardianship of 
of his mother, Mt. Eaj Bani Kuar, filed a 
suit for declaration in respect of certain 
properties in the Districts of Hardoi, Luck¬ 
now and Unao against Thakor Gaya 
Bakhsh Singh and others on the Original 
Side of this Court. The suit was decreed 
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in favour of Kr. Deo Singh in respect of' 
properties held to be taluqdari proper, 
ties. He was awarded costs amounting to 
Bupees 3585.1.0. Tbakur Gaya Bakhsh 
Singh then appealed to this Court, and 
during the pendency of the said appeal, in 
order to meet the expenses for prosecution 
of the appeal and some other connected' 
appeals pending in this Court and also to 
raise funds for the prosecution of the 
appeal before their Lordships of the Privy 
Council, Mt. Ba] Bani Kuar as guardian of 
Kr. Deo Singh transferred a three annas 
three pies share in the estates under a sale- 
deed, dated 3rd October 1933, in favour of 
Dr. B. N. Varma. The other purpose stated 
in the sale deed is to provide the minor 
and his mother with maintenance of Bupees 
100 per mensem till they obtain possession 
of the estates or till the date when the judg. 
ment of the Court in favour of Kr. Dea 
Singh becomes final. The applicant's name 
was added in the array of respondents as- 
respondent 4 by an order of a Bench of 
this Court dated 11th December 1933. 

It is stated on behalf of the applicant 
that the costs of the Appellate Court 
amounts to Bs. 4032.2.0 and the costs' 
before their Lordships of the Privy Coun- 
cil, Es. 8187.1.6. Mr. Mubashir Husain* 
admits that the applicant paid fees to the 
counsel in the Appellate Court and also' 
sent some money to the Solicitors irt' 
London. The applicant has filed the origi- 
nal order of their Lordships of the Privy 
Council with his application which shows- 
that the costs of the appeal has been 
awarded to respondent 1 and not to the 
applicant. Kr. Deo Singh has filed a duplK 
cate copy of the order of their Lordships^ 
of the Privy Coucoil signed by the clerk of 
oonnsel. 

The learned counsel on behalf of the 
applicant relies on one of the clauses of the 
sale deed in which it is stated that in the 
event of success he will be entitled to 
realize and spend all the costs awarded to 
respondent 1 (Kr. Deo Singh). It is further 
contended that the sale deed has beea 
accepted by a Bench of this Court iu 
order dated 22nd January 1934. There is- 
a good deal of force in this argument. Th^ 
contention on behalf of Kr. Deo Singh is • 
(1) that the application is belated, (2) tbst 
the application is not maintainable, and (3/' 
that the sale deed is invalid. The 
tion filed by Kr, Deo Singh is dated loth 
July 1938, in which it was prayed that a 
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memorandum of costs be directed to be 
prepared and the following order was 
passed by one of ns : “to office for necessary 
action.” This is the usual order which is 
passed on such applications. The memo of 
costs was prepared and signed by the 
Deputy Begistrar on 26bh July 1938, while 
the present application with the applica¬ 
tion for stay of preparation of memo of 
costs till the disposal of the application, 
was made on 2nd August 1938. The fol¬ 
lowing order was passed on the application 
for stay : 

Let notice go. The preparation of memo, of 
costs and further proceedings in pursuance of the 
application made by respondent 1 will be stayed 
till the decision of the application presented 
to day. 

The following endorsement : 

Copy with the following papers be placed on the 
file of Original Suit No. 2 of 1931 for information 
and necessary action 

was made on 30bh July 1938, on the back 
of the application made by Kr. Deo 
Singh, dated 16th July 1938. The papers 
were transmitted on the Original Side on 
6 th August 1938. The contention of the 
learned counsel on behalf of the applicant 
is that the application on behalf of Kr. 
Deo Singh simply prays that the memo of 
costs be prepared, and that there is no 
prayer that it should be transmitted. We 
do not agree with this contention. In our 
opinion this prayer includes also the 
prayer for transmission of the order to the 
Court concerned. The usual procedure 
adopted by this Court is that when such 
an application is made, it is sent to the 
office for necessary action. The office then 
prepares the memo of costs and transmits 
it to the Court concerned without any 
further direction or orders of the Court. 

It was next pointed out that under 
O. 45, R. 15, Cl. ( 2 ) the Court should have 
given certain directions for the execution 
of the decree. In our opinion it was not 
necessary to give any further directions 
and particularly when they were not asked 
for. It was ooDteDded by the learned coun- 
ael on behalf of Kr. Deo Singh that the act 
of the Court is only a ministerial act. It is 
not necessary to discuss this point. We are 
of opinion that the application is belated 
and the applicant’s remedy now is to raise 
the points which are raised before us 
either in the Court which decided the suit 
or the executing Court. In this view of the 
case it is not necessary for us to decide 
the other points which have been raised 
by the learned counsel on behalf of Kr. 
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Deo Singh. We accordingly reject the 
application but make no order as to costs. 

D.S./r.K. Application rejected. 
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Bankey Lal and another — 

Defendants — Appellants, 
v. 

Vidya Sagar Abkar — 

Plaintiff — Respondent, 

Second Appeal No. 168 of 1936, Decided 
on 29th September 1938, against order of 
Sub-Judge, Fyzabad, D/- 26th February 
1936. 

Abadi—Alienability — Presumption applica¬ 
ble in Oudh to lands of proprietor in agri¬ 
cultural villages do not apply to right* of 
proprietors in towns —Proprietors occupying 
houses in towns have right of transfer—Person 
seeking to eject transferee from such proprie¬ 
tor must prove not only ownership, but also 
custom or terms of grant making transfer 
invalid, entitling him to recover possession of 
site. 

Fresumptioos. which are applicable io Oudh 
to the lands of landed proprietors in agricultural 
villages have no application to the rights of landed 
proprietors in towns. lu the case of proprietors 
occupying houses in cities and towns, it is to be 
presumed that they have a right of transfer, unlike 
those who reside in agricultural areas, and so, if 
a person sues to eject a transferee from such a 
proprietor, ha has to prove not only his ownership 
but also prove the existence of custom or terms of 
the grant under which the house in dispute w.as 
built which make the transfer thereof invalid and 
entitle him to recover possession of the site. A dis* 
tinction is to to be drawn between the position of 
persons who have been zamindars and who la their 
capacity as zamindars own bouses, and the position 
of persons who are mere raiyats. In the case of a 
mere raiyat the zamindar grants a licence to the 
ralyat to make a residence, such a licence remain¬ 
ing a licence; the raiyat has no right of transfer 
of the house, which be makes in pursuanceof such 
licence, but a house built or bought by a zamindar 
is a transferable bouse and such rights of transfer 
do not cease on an auction sale of his undivided 
zamindari share in the village : A I R 1930 Oudh 
235 ; A I R 1928 Oudh 138 ; AIR 1929 All 494 
and AIR 1936 All 14. Foil. ; A I R 1925 All 
29, Not foil. (P 252 0 2 ; P 253 0 1] 

N. U. Beg — for Appellants. 

Radha Krishna — for Respondent. 

Judgment. —This is a defendants’ second 
appeal against a decree of the learned Civil 
Judge of Fyzabad in a suit brought by 
the plaintiff-respondent for possession of a 
house and in the alternative for demolition 
of the constructions made by the defen. 
dants and for a perpetual injunction res- 
training the defendants from making any 
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constructions on the site in question in 
future. The plaintiff’s case was that the 
house in suit belonged to him but that 
the defendants had lately begun making 
encroachments on the plaintiff’s land lying 
to the west of the house. The defendants 
denied that the plaintiff was owner of the 
house in suit and alleged that the house 
belonged to them and that the construe- 
tions made by them have been made on old 
foundations. It appears that in the village 
of Janaura, in which the 'house in suit is 
situated, two brothers Ram Charan and 
Sarju were cosbarers. On Ram Charan’s 
death the share devolved on Sarju and it is 
not disputed that the house in suit was 
occupied by Sarju and his wife Mt. Bhag- 
wanta. Sarju’s share in the village was 
sold and the sale was pre-empted by the 
plaintiff-respondent’s ancestors but Sarju 
and Bhagwanta continued in possession of 
their house. After Bhagwanta’s death Mata 
Prasad, son of Ram Charan, and Chittu, 
son of Mata Prasad, came into possession of 
the house as reversioners of Sarju and sold 
it to the present defendants.appellants. 
The learned Munsif in whose Court the suit 
was filed dismissed it. The plaintiff appealed 
and in the Court of Appeal the parties’ 
counsel made the following statement : 

On a careful consideration of the points in con- 
troTersy and the trial of the case, we abandon 
some of our pleas and confine our pleadings in 
which the following four issues alone arise and on 
which the trial Court be directed to give its find¬ 
ings and decide the case. The parties shall bo 
entitled to lead evidence only on Issue 1 and shall 
content themselves with the evidence on record on 
Issues 2 to 1. The issues are : 

1. Whether the site of the house in suit is part 
of an agricultural village or of a town. 

2. Whether Mata Prasad had a right of transfer 
under law of the said house to enable the defen¬ 
dants to occupy it in their own right. 

3. Whether the site of the pucca kothris in suit 
is part of the ohabutra appurtenant to the house 
of Mata Prasad. 

4. Whether the defendants had a r.ight to build 
pucca kothris on the site of their chabutra. 

The case was on this statement of parties' 
counsel remanded by the lower Appellate 
Court to the trial Court for trial of the 
above issues. The learned Munsif accord, 
ingly held a new trial of these issues and 
deciding all of them in favour of the defen. 
dants again dismissed the suit. The plain, 
tiff again appealed and the learned Civil 
Judge though agreeing with the finding of 
the trial Court that the site of the house 
was not part of Janaura village but was 
part of the site of Fyzabad town held that 


Mata Prasad had no right of transfer in the 
house, and relying on the wajibularz of 
village Janaura held that Mata Prasad 
could only transfer the materials of the 
house. On these findings be reversed the 
decree of the trial Court and decreed the 
plaintiff’s suit giving the defendants three 
months time to remove the materials of the 
house. Against this decision the defendants 
have brought this appeal. 

I have heard the learned counsel for the 
parties at length and am of opinion that 
the appeal must prevail. As found by both 
the lower Courts the bouse in dispute is 
situate within the limits of the Fyzabad 
Municipality. In 7 O W N 271' it was 
held that the general rule which has been 
accepted in Oudh, ever since the British 
Courts have been in existence, to the effect 
that in the absence of a special contract 
or custom no raiyat, whether an agricul- 
turist or a non. agriculturist, has any rights 
in the inhabited areas of an agricultural 
village except a right of occupation without 
a right of transfer, does not apply to a site 
in a town. Similarly in A 1 R 1928 Oudh 
438^ it was held that any presumptions 
which are in Oudh applicable to the rights 
of landed proprietors in agricultural villages 
have no application to the rights of landed 
proprietors in towns. In the Allahabad 
case in 13 -R D 615® it was held that in 
case of riyayas occupying houses in cities 
and towns it is to be presumed that they 
have a right of transfer, unlike those who 
inhabit agricultural areas, and so if ^ 
licensor sues to eject a transferee of a 
riyaya he has to prove not only his owner¬ 
ship but must also prove the existence of 
custom or terms of the grant under which 
the house in dispute was built which make 
the transfer thereof invalid, entitling him 
to recover possession of the site. It was 
therefore for the plaintiff to prove that the 
site of the house in suit belongs to him 
and that Mata Prasad was incompetent to 


transfer the house. 

The plaintiff places reliance solely on 
the wajibularz of the village but the clause 
relied on by him applies to riyayas whereas 
in the present case it is not disputed that 
Mata Prasad’s father and uncle who buut 
the house in suit were cosbarers in fjh e 

1. Kanhaiya Lal v. Hamid Ali, (1930) 17 A I R 

Oudh 236=122 10 774=7 O W N 271. 

2. Muhammad All Khan v. Mt. Badtunnissa, 

(1928) 16 A I R Oudh 438=110 1 0 309. 

3. Mohammad Bher Khan v. Amjad 

(1929) 16 A I R All 494=117 I 0 866-l» 

B D 616. 
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village, so that the provisions of the waji. 
bularz do not obviously apply to the pre. 
sent case. In 1935 A L J 1118^ Sulaiman 
G. J. and Bennet J. held that a distinction 
should be drawn between the position of 
persons who have been zamindars and who 
in their capacity as zamindars own houses 
.and the position of persons who are mere 
raiyats and that in the case of a mere 
raiyat the zamlndar grants a licence to the 
raiyat to make a residence, such a licence 
remaining a licence the raiyat having no 
right of transfer of the bouse which he 
makes in pursuance of such licence, but that 
a house built or bought by a zamindar is a 
transferable house and such rights of trans. 
fer do not cease on an auction sale of his 
undivided zamindari share in the village. 
A contrary view was no doubt taken by a 
Judge of the Allahabad High Court sitting 
singly in A I R 1925 All 29,^ but that view 
was dissented from, and rightly, if I may 
say so with respect, in 1935 A L J 1118.* 

Apart from this aspect of the case, the 
plaintiff's suit is clearly barred by time. 
If, according to the plaintiff’s case, Mata 
Prasad had no right of transfer in the 
house in suit, but was only owner of the 
materials, the defendants came into pos. 
session of the house when they purchased 
it from Mata Prasad and bis son on 13th 
July 1921, adversely to the plaintiff and 
since they have been in possession since 
their purchase, they have acquired title 
even by adverse possession and the plain* 
tiff s right, if any, in the house has been 
lost for his being out of possession for more 
than twelve years. As regards the con. 
structions made by the defendants to the 
west of the house in suit on the site of 
an old ohabutra, the learned Civil Judge 
himself remarks : 

1 the plaintiO’s witnesses when they say 

that only a ohabutra existed there. Since the 
ohabutra was contiguous to the house which Mata 
frasad sold to the defendants. I believe that it 
was in Mata Prasad’s possession up to the time of 
the sale and went into the defendants’ possession 
from the time of sale. 

On the learned Civil Judge’s own find¬ 
ing therefore the plaintiff is not entitled 
even to recover possession of the land 
covered by the ohabutra. I therefore allow 
the appeal and dismiss the plaintiff’s suit 
with costa in all the Courts. 

r.m./r.k. _ Appe al allowed. 

4. Eaohaiya Lai v. Shiva Lai, (1936) 28 A I R 
Ail 14=1936 A L J 1118=68 All 376. 

6 . Zahur Hasan v. Shaker Banoo, (1926) 12 
A 1 B All 29=78 I 0 169. 
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Yorke j, 

Taqi Mohammad and another — 

Applioanbs. 

v. 

Haji Mohammad Jan~Complainant— 

Opposite Party. 

Criminal Revn. No. 97 of 1938, Decided 
on 11th October 1938, against order of 
Sess. Judge, Lucknow, D/. 4th June 1938. 

(a) Criminal Trial'—Trial of several accused 
— One of them given benefit of doubt and 
acquitted •— This cannot upset conviction of 
other accused. 

Where several accused ate tried for an offence 
and one of them is given benefit of doubt and 
acquitted, his acquittal cannot upset the convic¬ 
tion of the rest of the accused. [P 264 G 1] 

(b) Criminal Trial—Removing of excrescen¬ 
ces or ornamentation by Court from complain¬ 
ant's story does not amount to setting up of 
new case. 

In a case the complainant said that he was the 
victim of .aggression, that be did not put up a 
fight at all and he denied that there had been any 
exchange of words between the parties prior to the 
commencement of the assault. The Courts did 
not accept this story exactly as told, but held 
that there was something in the nature of a fight, 
but it held consistently that the two accused were 
the aggressors : 

Held that what had been done by the Court In 
the case by the removing of excrescences or orna¬ 
mentation did not amount to the setting up of a 
new case. 2^4 0 2] 

❖ (c) Criminal Trial —Cross-cases—Court at 
request of accused allowing evidence of prose¬ 
cution witnesses in cross case to be utilized as 
defence evidence in another case — No pre¬ 
judice to accused — Procedure is irregular but 
irregularity is curable under S. 537, Criminal 
Procedure Code. 

Where the Judge at the request of the accused 
allows the evidence of the prosecution witnesses 
in a oross-case to be brought on the record and 
utilized as defence evidence in the case be is try 
ing, the procedure is irregular. But as the accused 
cannot be heard that they were prejudiced by this 
procedure the trial of the case cannot be held to 
have been vitiated and the irregularity is curable 
under 8. 637, Criminal P. C.: A I R J935 All 647, 
Foil.: AIR 1924 Lah 104; AIR 1928 Lah 380; 
AIR 1935 Oudh 488 and AIR 1938 Oudh 249, 
Ref. [P 254 0 2; P 266 0 1] 

N. XJ. Beg — for Applicants. 

Dr. Q. U. Ahmad — for Opposite Party. 

Order. — Thia application in revision 
arises out of a quarrel between the owners 
of two shops next door to one another in 
Hazratganj, Lucknow, which culminated 
in an occurrence of 8th November 1937, in 
which the complainant was attacked and 
beaten. The defence story was to the effect 
that there was a free fight between two 


Taqi Mohammad v. Haji Mohammad (Yorke J.) 



254 Oudh Taqi Mohammad V. Haji Mohammad ('rorfte A. I. B. 


parties, one of the complainant aod the 
other of the accused Enayat Beg (who 
was acquitted) in which the complainant’s 
party were the aggressors. The trial Magis. 
trate accepted the prosecution story and 
rejected the defence story, acquitted Ena. 
yet Beg on the ground that the evidence 
against him was insufficient and doubt, 
ful, and convicted Taqi Mohammad and 
Mohammad Umar of an offence under 
S. 323, I, P. C., and sentenced the former 
to pay a fine of Rs. 25, with two months’ 
rigorous imprisonment in default, and the 
latter to a fine of Es. 15 with one month’s 
rigorous imprisonment in default. The par¬ 
ties went in appeal to the District Magis¬ 
trate of Lucknow where the same points 
which have been argued since before the 
Sessions Judge and again before me, were 
argued, but the conviction and sentences 
were maintained. The accused then went 
in revision to the learned Sessions Judge 
who held that there was no ground for 
interference and dismissed the application. 

The first point which is urged in this 
application is that although according to 
the prosecution story and evidence, Enayat 
Beg was the real ringleader and instigator 
of the whole affair, he has been acquitted, 
and therefore the prosecution evidence 
against him has been disbelieved and the 
applicants before me should not have been 
convicted on evidence disbelieved against 
the third accused. It is scarcely necessary 
to say more than that this is a thing which 
happens almost every day. Enayat Beg 
was only given the benefit of the doubt 
and I am quite satisfied that the convic¬ 
tion could not be upset on this ground. 

The second point which is urged is that 
the applicants have been convicted on 
what amounts to the setting up on behalf 
of the complainant of a new story. The 
complainant said that he was the victim 
of aggression, that he did not put up a 
fight at all and he denied that there had 
been any exchange of words between the 
parties prior to the commencement of the 
assault. The Courts have not accepted this 
story exactly as told, but have held that 
there was something in the nature of a 
fight, but they have held consistently that 
the two applicants were the agressors. 
Learned counsel emphasizes that this 
amounts to a reliance on a story directly 
repudiated in part by the complainant. 
That may be the case, but again it is an 
overy day happening that the Courts have 


to sift the evidence in cases of this kind, 
and they frequently find that the com. 
plainant has enhanced the part taken by 
the accused and minimized the part taken 
by himself in order to make the case look 
as black as possible against the accused. 
What has been done by the Courts in this 
case by the removing of excrescences or 
ornamentation does not in my opinion 
amount to the setting up of a new case, and 
the rulings quoted on this point do not 
really therefore help the applicants at all. 

The third point has arisen in this way. 
There was something which was called by 
counsel who argued in all the Courts below 
and indeed even at one stage in this Court 
a cross.case to the present case. The par. 
ties were not absolutely the same, but in 
the cross.case the applicants of the present 
case or other persons on their behalf were 
attempting to give a different account of 
the same occurrence. Prosecution witnessGS 
were produced in the ordinary way in both 
cases and examined and cross-examined. 
When the applicants came to give their 
evidence in defence in this case, they only 
asked their witnesses or some of them a 
few questions and then got their state¬ 
ments as prosecution witnesses in the cross- 
case brought on the record as their sub¬ 
stantive statements in the present case. 
In the case of one witness what happened 
was that he made some statement in 
examination.in.chief and when he was 
cross-examined, the prosecution counsel 
after putting a question or two, asked him 
whether he had made in the cross.case the 
whole statement in cross-examination re¬ 
corded in that case. That statement was 
then apparently brought on the record or 
at any rate utilized. It does not seem that 
copies of statements in the cross-cases 
were brought on the record and there can 
be no doubt of the substantial impropriety 
or irregularity of the method adopted by 
the trial Court in this connexion, which is 
in contravention of the provisions of Sec. 
353, Criminal P. C., which provides that: 

Except as otherwise expressly provided, all evi¬ 
dence taken under Ohs. 18, 20, 21, 22 and 28 shall 
be taken in the presence of the accused, or, 
his personal attendance is dispensed with (Sec* 
640*A), in the presence of his pleader. 

Two questions arise, (l) whether thw 
procedure vitiates the trial entirely and W 
whether, if it is only an irregularity which 
can be corrected by the application p 
S. 537, Criminal P. C., it did or did not m 
fact prejudice the case of the applicants. 
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“We may take it for the purpose of answer, 
ing the latter question that this evidence 
was used and relied upon or discarded for 
reasons given in its judgment by the trial 
Court. On the first question learned coun. 
eel has referred to a number of rulings and 
has particularly relied on the view of the 
Lahore High Court set out in 4 Lah 376^ 
and A I E 1928 Lah 380.^ In thie former 
case, a case in which the accused them, 
selves wanted the evidence of prosecution 
witnesses in the cross.case to be .treated as 
defence evidence in the case under trial, it 
was held that 

the procedure adopted iu these cases was a serious 
departure from the usual and proper course and 
the fact that the prisoners and their counsel had 
consented to it could not give it a legal sanction. 
It is a well established principle of law that a 
prisoner can consent to nothing which is not 
authorized by law and the consent of counsel for 
an accused person cannot validate a course of pro. 
oedure which the law does not authorize. 

It was further held that S. 537 of the 
Code does not apply to an infringement 
of statutory requirement, but only to errors, 
omissions and irregularities of a technical 
nature which may occur by accident or 
oversight in the course of proceedings con¬ 
ducted in the mode prescribed by Statute, 
and that as the trials were prohibited iu 
the mode in which they were conducted, 
they were therefore illegal. In the latter 
case the Court followed 4 Lah 376,^ but 
the judgment makes it quite clear that the 
lower Court had relied against the accused 
on completely inadmissible evidence and in 
consequence the High Court set aside the 
oonviotiona and ordered a retrial of the 
appellants. 

Learned counsel has also referred to two 
recent cases of this Court reported in 12 
OWN 922^ and 1938 OWN 958.* The 
former case was one in which several per¬ 
sons bad been tried together for an offence 
under B. 147, I. P. 0. On one of the dates 
of hearing on which evidence was produced 
before the Court, one of the accused was 
absent, and in consequence the conviction 
and sentence of that particular accused 
was set aside, but the application of the 
remaining accused was rejected, that is to 

1. Allu V. Emperor, (1924) 11 A I B Lah 104= 
76 I C 980=4 Lah 376=26 Cr L J 68. 

9. Hayat v. Emperor, (1928) 16 A I B Lah 880= 
107 I 0 766=99 Cr L J 282. 

8 . Bifihaatb v. Emperor, (1936) 22 A I B Ondb 
488=1936 Or 0 1283=167 IC 378=86 Cr L J 
n98=(1936) 12 0 W N 922. 

4, Barja v. Emperor, (1936) 26 A I B Oodb 249= 
177 I 0 669=1938 OWN 958. 


say the trial was not treated as wholly 
vitiated by this error. In the latter case it 
was held by Ziaul Hasan J, that the pro¬ 
cedure of treating the prosecution evidence 
in one case as defence evidence in the other 
and vice versa, even with the consent of 
the accused and the Government Pleader, 
is entirely illegal and the convictions and 
sentences of the accused were quashed and 
a retrial ordered. It appears from the judg¬ 
ment in that case, however, that the ques. 
tion whether this was or was not a curable 
irregularity as contrasted with an illegality 
vitiating the entire trial and necessitating 
its being set aside was not considered. 
That point was in fact not put before the 
Court at all. The view which has been 
taken in the Allahabad High Court on this 
point is set out in A I R 1935 All 647® 
where apparently what was done was pre¬ 
cisely what has been done in the present 
case. Bennet J. at p. 648 pointed out that 
it was not alleged for the applicants that 
there was any irregularity in the recording 
of the prosecution evidence in the present 
case or that there was any defence evidence 
which they desired to produce and which 
was not allowed. Their objection was 
merely a technical one. He went on to 
refer to the Lahore case, which has been 
quoted before me, and to two other cases 
of Allahabad and Calcutta, and he con¬ 
cluded that it had not been shown in tbo 
present case that there was any prejudice 
to the case for the accused and therefore 
he considered that no ground for inter, 
ference in revision had been made out on 
this point. 

Id the present case also we have it that 
the procedure was really adopted at the 
request of the applicants. Possibly they 
wanted to save the time of the Court, or 
possibly they thought that by examining 
their witnesses in detail and their being 
cross-examined in detail, greater doubt 
might be thrown on their evidence. What¬ 
ever the reason was, they thenaselves asked 
for the procedure to be adopted and the 
trial Court did make use of this evidence 
but rejected it on the merits. It seems to 
me clear that in these circumstances there 
could not have been any prejudice to the 
accused. It does not seem to me that the 
point is covered by either of the decisions 
of this Court which have been put before 
me, and I have therefore no hesitation in 


6 . Oaaga Biogh v. Emperor. 
647=1936 Cr C 660=156 
768=1985 A L J 423. 


(1935) 22 A I R All 
I O 641=36 Cc L J 
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following the decision of the Allahabad 
High Court to which I have just referred. 
1 hold that the procedure adopted by the 
trial Court was clearly irregular but that 
as the applicants cannot be heard to say 
that they were prejudiced by this proce. 
dure, the trial of the case cannot be held to 
have been so vitiated that the irregularity 
cannot be cured by the application of Sec. 
637, Criminal P. C. No other point arises 
in this application which accordingly fails 
and is dismissed. 

D.S./r.k. Application dismissed. 

A. I. R, 1938 Oudh 2S6 
ZiAUL Hasan and Yorke JJ. 

Baja Bam and others — Appellants. 

V. 

Emperor. 

Criminal Appeal No. 233 of 1938, Decid¬ 
ed on 12th October 1938, against order of 
Seas. Judge, Sitapur, D/- Ist July 1938. 

(a) Penal Cede (1860), S. 300 ~ Person hit¬ 
ting another on head with lathi with such force 
as to fracture skull is guilty of murder. 

A lathi is a lethal weapon, and any one who 
uses it on the head of another with such force 
as to fracture the skull, must know that he was 
doing an aot which in all probability must cause 
death -.SOWN 451; A 1 H 1927 Oudh 174 and 
All? 1928 Oudh 282, Bel. on. [P 267 0 2] 

(b) Penal Code (1860), Ss. 34, 111, 325, 109 
~ Common intention referred to in S. 34 is 
intention to commit crime actually committed 
—Deceased dying as result of lathi blow given 
by only one of three accused—Common inten¬ 
tion of all accused appearing only to give 
deceased beating with lathis — Accused other 
than accused actually hitting deceased, held 
were not guilty of murder under S. 34 but were 
guilty under S. 325 read with S. 109. 

Although 6. 34 may have been framed to meet 
a case in which it may be difficult to distinguish 
between the acts of individual members of a party 
or to prove exactly what part was taken by each 
of them, S. 34 is not restricted to such cases only 
and it can well be applied to oases in which the 
offence was committed by only one of two, or 
three persons who all had a common intention. 
The real test is the common intention. The “com¬ 
mon intention” referred to in 8. 34 is an intention 
to commit the crime actually committed. 

[P 268 0 1] 

Where the deceased died as a result of a lathi 
blow on the head, hit by only one of the three 
accused, and it appeared that the common inten¬ 
tion of the three accused was not to kill the decea¬ 
sed but merely to give him a beatingwithlathis: 

Held that the two accused other than the 
accused who actually hit the deceased, could not 
beheld guilty of murder under S. 34. Although 
the murder was committed with their aid, it 
could not be said that It was a probable eonse- 
quenoe of abetment on their part. Their case came 


. Emperor A*. I. R» 

under S. 111. They really abetted an offence under 
8 . 325, and were guilty under 8. 326 read with 
8 . 169: AIR 1917 Pat 456; AIR 1926 Pat 182; 
AIR 1930 Lah 338 ; A I R 1931 Rang 1 (F B)r 
(1887} A W H 236 and AIR 1919 Lah 375, 
Bel. on. [P 258 0 21 

Dr. J. N. Misra — for Appellants. 

Government Advocate — for the Crown. 

Judgment. — Three Brahmin brothers, 
Baja Bam, Sheo Prasad and Sarda, residents 
of village Ataura, police station Tambaur, 
district Sitapur, have been convicted by 
the learned Sessions Judge of Sitapur under 
S. 302,1, P. C., read with S. 34, I. P. C., 
and sentenced to transportation for life. 
They bring this appeal against their con- 
viction and sentences. According to Mt. 
Keoli, P. W. 1, widow of the deceased, 
Gokaran, Baja Bam was formerly the 
priest of her husband’s family. In April 
1938 Gokaran wanted to build a new house- 
and for that purpose he asked Baja Bam to 
fix an auspicious date and to perform tho 
opening ceremony of the house. He accord- 
ingly fixed a date which be said was aus¬ 
picious and also told him the fee he would 
charge for performing the opening cere¬ 
mony. Gokaran however consulted anotbex 
Pandit named Bhola who told him that 
the day fixed by Baja Bam was not at all 
auspicious and he also offered to perform 
the opening ceremony on a lower fee. 
Gokaran accepted Bhola’s terms and got 
the opening ceremony performed by hi^ 
on 16th April 1938. This displeased Baja- 
Bam and on 16th April 1938 at about 
midday he is said to have appeared along, 
with his brothers Sheo Prasad and Sarda 
at Gokaran’s door and to have called him 
out. It is said that Baja Bam was armed 
with a lathi and the other two with^ kan- 
tas. Gokaran who was in the house did not 
respond through fear and then the three* 
accused rushed into the house: Sheo Prasad 
and Sarda dragged him to the courtyard of 
the house and Baja Bam gave him a lathi- 
blow which felled him down. Sheo Prasad 
and Sarda are then said to have beaten- 
him with kicks and fists. Mt. Keoli tried to 
intervene but, it is said Sarda aimed a blow 
at her with his kanta. She however got 
behind a corn bin and the kanta fell on the- 
bin. On the outcry raised by Keoli some 
people of the village arrived and then the 
three assailants went away. The decease^ 
who was at the time able to walk, starUd' 
for the police station accompanied by his- 
brother Badri and his wife Keoli but 
going a short distance he was nnable to 
proceed farther and the party returned to- 
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the village. Sometime after, they engaged a 
cart, put Gokaran on it and set out for the 
police station. The tbana is six miles from 
the village and the party reached the 
police station at about 10 P. M. but Goka- 
ran died a short distance away from it. A 
report was lodged by Mt. Keoli in which 
she gave the above facts in detail. Invest!, 
gation followed and all the three appellants 
were prosecuted under S. 302, I. P. C- 

In the Court of the committing Magis. 
trate all the three accused raised pleas of 
alibi, but in the Court of Session, while 
Sarda and Sheo Prasad stuck to the plea of 
alibi, Baja Bam stated that what he had 
stated in the Court of the committing 
Magistrate was not true but that a quarrel 
did ensue between him and the deceased 
on the latter’s buffalo graxing in his field. 
He stated that on his asking Gokaran to 
tie up the buffalo, Gokaran used abusive 
language towards him and also attacked 
him with a lathi but he parried Gokaran’s 
blow and gave him a blow with his own 
lathi. He stated that his brothers were not 
present at the time of the occurrence. Wit¬ 
nesses were produced in support of his 
defence by each of the accused but the 
learned Judge disbelieved their evidence 
and holding the prosecution case to be true 
convicted the appellants. 

Three witnesses, Bishun Kumar, Ganeshi 
and Chhutkau were produced to prove the 
defence version of the fight between the 
deceased and Baja Bam but the learned 
Judge was in our opinion right in rejecting 
theiT evidence. They were cited in the 
Court of the committing Magistrate where 

taken by Baja Bam was one 
of alibi, but in the Court of Session they 
were produced to depose to the manner in 
which, according to Baja Bam. a fight 
ensued between him and the deceased. Two 
witnesses. Parag and Tirjugi Narain. tried 
to prove that on the day of the occurrence 
they and Sheo Prasad, accused, were 
engaged from morning to evening in cut¬ 
ting the crops of some fields, but it is 
strange that though the fields which they 
were harvesting were only at a short dis- 
tance from Ataura, the witnesses did not 
hear any uproar at the time of the occur¬ 
rence. 6th and last witness, Tirbeni, wants 
to prove that Sarda, accused, stayed in the 
village of Naribehar which is close to his 
own village Bilauli at the house of one 
Barmahdin Dube for about a month and 
two days. This is hardly sufficient to prove 
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that Sarda was nob present in Ataura on 
the date of the occurrence specially when 
the witness cannot say when Sarda visited 
Naribehar before this. The learned Judge 
was in our opinion right in rejecting the 
evidence of the defence witnesses. In fact 
the learned counsel for the appellants him. 
self did not place much reliance on it. 

Turning now to the prosecution evidence, 
we find that though Mt. Keoli. P. W. 1, is 
wife of the deceased and Badri, P. W, 4, is 
his brother, Eameshwar, P. W. 2, and 
Shankar, P. W. 3, are perfectly indepen¬ 
dent and as admittedly there was no previ¬ 
ous enmity between the accused and Keoli 
or Badri, there is no reason to disbelieve 
Keoli and Badri also on the main facts. 
The evidence of these four witnesses proves 
to our satisfaction that the deceased was 
given a lathi blow on the head by Baja 
Bam after he was dragged out into the 
courtyard by Sheo Prasad and Sarda. It is 
also proved by these witnesses that Goka¬ 
ran himself named the present appellants 
as bis assailants. We are not however pre- 
pared to believe that Sheo Prasad and 
Sarda were armed with kantas as they 
made no use of them. Similarly, we doubt 
the truth of the statement that Sheo Pra. 
sad and Sarda gave kicks and fist blows to 
the deceased after he fell down on being 
hit on the head by Baja Bam with his 
lathi. The medical evidence shows that the 
deceased had only one contused wound 
2" X scalp deep on the top of the head. 
The second injury mentioned in the post 
mortem report, namely the whole of the 
scalp being ecchymosed and swollen, was 
manifestly a consequence of the contused 
wound. The inquest report Ex. 2 also shows 
no more than one injury on the top of the 
head. We are of opinion that the intention 
of the appellants was not to kill Gokaran 
but to give him a thrashing, but neverthe¬ 
less, so far as Baja Bam is concerned, there 
can be no doubt that he was guilty of 
murder and not of culpable homicide not 
amounting to murder as bis learned coun. 
sel argued. A lathi is a lethal weapon and 
anyone who uses it on the head of anotherl 
with such force as to fracture the skull 
roust know that ho was doing an act which 
in all probability must cause death. The' 
cases in 3 O W N 451,^ 4 O W N 445^ and 

1. Suraj Prasad t. Emperor, (1926) SOWN 451 

=96 I C 286=27 Or L J 766. 

2. Sheo Prasad t. Emperor,(1927) 14 AIR Oadh 

174=101 I C 484=28 Cr L J 452 = 4 OWN 

445. 



258 Ondh 


Raja Ram v. Emperor 


A. I. B. 


SOWN 391® are all cases in which the 
infliction of a single blow on the bead 
which fractured the skull was held to 
amount to murder. 

The real question in the case is about 
-the guilt of Sbeo Prasad and Sarda. We 
have already said that they not only 
accompanied their brother Raja Ram to 
Gokaran’s house but dragged him out into 
the courtyard after which Raja Ram gave 
him a lathi blow. We do not however 
think that S. 34, I. P. 0., can be applied to 
Sheo Prasad and Sarda. It has sometimes 
been held that S. 34 was framed to meet a 
case in which it may be difficult to distin- 
guish between the acts of individual mem. 
bers of a party or to prove exactly what 
part was taken by each of them, but the 
Section is not in our opinion restricted to 
such cases only and it can well be applied 
and has been applied to cases in which the 
offence was committed by only one of two 
or three persons who all had a common 
intention. We may cite as examples the 
cases in 18 Cr L J 382,* 26 Or L J 1498,® 
32 Cr L J 56® and 8 Rang 603.^ The real 
test in our judgment is the common inten¬ 
tion. The "common intention” referred to 
in S. 34 is an intention to commit the 
crime actually committed as was held in 
36 Cr L J 1380.® Therefore, only those per¬ 
sons can be held liable under S. 34 who 
had a common intention to commit the 
crime which was actually committed. In 
(1887) AWN 236,® Mahmood J. referring 
to the change brought about in Sec. 34, 
I. P. C., by Act 27 of 1870 remarked: 

This change in the law is very significant, and 
it indicates to my mind that the original Section 
having been found to have been somewhat 
imperfectly worded, these additional words were 
introduced to draw a clear distinction that unpre¬ 
meditated acts done by a particular individual, 
and which go beyond the object and intention of 
the original ofience, should not implioate persons 
who took no part in that particular act. 

3. Amar Nath Singh v. Emperor, (1926) 16 AIR 

Oudh 282 = 113 I 0 481 = 30 Cr L J 173 = 
6 O W N 391. 

4. Laohho Singh v. Emperor, (1917) 4 A 1 B Pat 

466=38 I 0 766=18 Cr L J 382. 

6. Earibar Singh v. Emperor, (1926) 13 A I B 
Pat 182=90 I 0 154=26 Cr L J 1498. 

6. Emperor v. Sada Singh, (1930) 17 A I B Lah 

338=1930 Or 0 386=127 I 0 866=32 Or L J 
56. 

7. Nga E V. Emperor, (1931) 18 A I R Bang 1 — 

1931 Or 0 17=130 I 0 365=32 Or L J 496 = 
8 Bang 603 (F B).' 

8. Nga Tha Aye'v. Emperor, (1936) 22 A I R 
Rang 299=1936 Or 0 995=168 I 0 441 = 36 

Or L J 1380. . __ 

9. Empress v. Dharam Bai, (1887) AWN 236. 


Again referring to S. 149 he said: 

I have referred to this Section (8. 149) to show 
that it is more strongly worded than B. 34; and 
even upon this Section, a Pull Bench of the Cal¬ 
cutta High Court in 11 Beng L R 347^*^ held that 
any sudden and unpremeditated act done by a 
member of an unlawful assembly would not ren¬ 
der all the other members liable therefor unless 
it was shown that the assembly did understand 
and realize cither that such ofience would be com¬ 
mitted or was likely to be necessary for the com¬ 
mon object. 

At p. 67 in Ratan Lai’s Law of Crimes, 
14th Edition, it is said: 


To establish guilt under S. 34, it is necessary to 
prove a common intention as distinguished from a 
common object as in S. 149 and it must be shown 
that the criminal act was committed in further¬ 
ance of that intention. 

Similarly, in 8 Bang 603^ it was held 
that a common intention is an intention to 
commit the crime actually committed and 
each accused person could be convicted of 
that crime only if he had participated in 
that common intention. As we have held 
that the common intention of the three 
appellants was not to kill Gokaran but to 
give him a beating, Sheo Prasad and Sarda 
cannot be held guilty of murder under 
S. 34, I, P. 0. The case of Sheo Prasad and 
Sarda in our opinion comes under S. llli 

I. P. C., which'runs as follows: 

When an act Is abetted and a different act Is 
done, the abettor is liable for the aot done, in the 
game manner and to the same extent as if he had 
directly abetted it : Provided, the act done was a 
probable consequence of the abetment, and was 
committed nnder the influence of the Instigation, 
or with the aid or in pursuance of the oonspizaoy 
which constituted the abetment. 

As the intention of the appellants appears 
to have been to give Gokaran a beating 
with lathis, Sheo Prasad and Sarda in rw- 
lity abetted an offence under S. 325,1. P.O., 
and though the act of murder committed 
by Raja Ram was done with the aid of 
Sheo Prasad and Sarda, it cannot in our 
opinion be said that it was a probable con¬ 
sequence of the abetment on their part. In 
20 Cr L J 711“ two persons armed with 
deadly weapons made an attack upon 
another and it was proved that death was 
caused by a blow inflicted by only one o 
them. Sir Henry Rattigan 0. J. and Abdiu 
Raoof J. of the Punjab Chief Court held 
that the one who struck the blow was 
guilty of murder and the other, who 
have known that grievous hur t would in all 

10. Queen v. Sabed Ali, (1873) 11 Beng L R 347=* 

20 WROr6 (PB). ^ -..x. t f> r «i, 

II. Bahai Singh v. (^19) 6 AJ R ^ 

376 = 62 I 0 791 = 20 Or Ii J 711 = 94 P R 

1919 Or. 
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probability be caused was guilty of haviog 
abetted an offence under S. 325 read with 
S. 109, I. P. G. Although in this case the 
learned Judges interpreted S. 34 as mean, 
ing that the criminal act must be done by 
all the accused, a view with which with 
respect, we disagree, it is clear that the 
accused who did not strike the deceased 
was held to have abetted an offence under 
S. 325 and not murder. We therefore dis. 
miss the appeal of Raja Ram but accept 
that of Sheo Prasad and Sarda in so far 
that we alter their conviction from one 
under S. 302/34, I. P. C., to one under 
S. 325 read with S. 109, I. P. C.. and 
reduce their sentences to rigorous impri. 
Bonment for three years each. 

R.M./r.K. Order accordingly. 


bati was then impleaded as a defendant in 
the case. During the pendency of the suit 
before the learned Munsif she died. The 
judgment in this case was delivered by the 
Munsif on 30th August 1935, and on that 
date an application was filed by the appel. 
lant to the effect that Mt. Parbati had 
died, and that he was her legal representa' 
tive. The order passed by the learned 
Munsif was “file.” This order was wrong. 
The correct order should have been that let 
it be noted on the record and the name of 
Mt. Parbati removed. The learned Munsif has 
committed another error and that is that 
he has passed the decree against both the 
defendants though it was brought to his 
notice that Mb. Parbati had died. The 
decree should have been passed against the 
appellant only. 


A. L R. 1938 Oudh2S9 


Thomas C. J. 

Pt. Bishunath Prasad — Defendant — 

Appellant, 


V. 


Lala Jamuna Das — Plaintiff — 

Respondent. 

Second Appeal No. 225 of 1936. Decided 
on 29bb September 1938, from order of 
Dist. Judge. Pyzabad, D/. 30th May 1936. 


* P- C. (1908), O. 22, R. 4-Applica 
tion to bring on record legal repreientative o 
deceased defendant within three months is no 
necessary when he is already on record — It li 
enough if plaintiff states the fact and gets i 
recorded before suit is decreed. 


representative of a deceai 
defendant is already on the record, an appUcati 
to bring such legal representative on record wit! 

necessary. It Is enough if 1 
^alntiff or the appellant at some time ot oth 
J»fore the suit is decreed, states the fact and a 
it noted on the record. [P 259 c 


H. D. Ohandra — for Appellant. 
Haidar Husain and H. H. Zaidi — 


for Respondent, 


Judgment. This is a defendant s appeal 
against the judgment and decree of the 

Fyzabad dated 
30th May 1936 upholding the decree of 

the learned Munsif of Sultanpur. dated 

30th August 1936, decreeing the plaintiff's 

Buib. The plaintiff brought the suit for 

possession of a portion of house No. 999 

and for Es. 97.1.0 as rent. The defence 

was that the bouse was situated on No. 996 

and that it belonged to Mt. Parbati, wife 

of the appellant. It appears'that Mt. Par. 


9 


It is contended on behalf of the appellant 
that the legal representative of the deceased 
Mt. Parbati should have been brought on 
record within 90 days. There is no sub- 
stance in this argument. The case all along 
proceeded ex parte against Mt. Parbati. 
The appellant stated that the house in dis. 
pute belonged to Mt. Parbati and it was 
for him to prove this fact. The plaintiff 
never admitted her title. In my opinion 
where legal representative of a deceased 
defendant is already on the record an ap. 
plication to bring his legal representative 
on record within three months is not 
necessary. It is enough if the plaintiff or 
the appellant at some time or other, before 
the suit is decreed, states the fact and gobs 
it noted on the record. This is exactly what 
has been done in this case, though the 
order of the learned Munsif is nob happily 
worded but it really amounts to that. 

It appears that a Commissioner was 
appointed to find out the situation of 
No, 999 and No. 996. According to the 
report of the Commissioner the bouse in 
dispute was situated on No. 999 as alleged 
by the plaintiff. Unfortunately the Com¬ 
missioner did not show the position of No. 
996. The appellant filed an objection before 
the learned Munsif which was rejected. 
This point was raised before the learned 
District Judge and in bis judgment ha 
stated as follows : 


Bat from the evidence, pleadings and clroam- 
atances of the case it was clear to me that the 
plaiotlff was the owner of the bouse and that the 
defendant was a tenant of it and for this reason I 
do not think that any order of remand on the 
ground of the defective nature of the Commls* 
eioner's report is necessary in this case. 
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It has been contended before me that 
the case should be remanded for further 
inquiry. In my opinion there is no need to 
do this. The sole question for decision in 
the appeal is whether the house in suit 
was purchased by the appellant in the year 
1916. The finding of the lower Courts is in 
favour of the plaintiff. This finding has 
been arrived at after due consideration of 
the oral and documentary evidence in the 
case, and I am not prepared to interfere 
with this finding. In my opinion there is no 
substance in this appeal and I accordingly 
dismiss it with costs. 

r.M./r.k. Appeal dismissed. 


A. I. R. 1938 Oudh 260 
Thomas C. J. 

Kunwar Rajendra Bahadur Singh — 

Plaintiff — Appellant. 

V. 

Raja Sri Pratab Bahadur Singh — 

Defendant — Respondent. 

Second Rent Appeal No. 58 of 1937, De. 
cided on 16th August 1938, against order 
of Dist. Judge, Bara Banki, D/. 7th May 
1937. 

Oudh Rent Act (22 of 1886), Ss. 108(16), 
132, 129 —Suit for compensation for revenue 
paid by the lambardar on account of joint 
lambardar falls under S. 108, Cl. (16) and is 
not governed by S. 132 but by S. 129. 

A suit for compensation for revenue paid by a 
lambardar on account of a joint lambardar is 
covered by the third part of Clause (16) of 8. 108, 
Oudh Rent Act, and as such is governed not by 
Bee. 132 but by 6eo. 129 of the Act and should be 
instituted within one year from the date of the 
accrual of the cause of aotion. [P 261 0 1] 

M. H. Qidwai — for Appellant. 

Haider Husain — for Respondent. 

Judgment.—This is a plaintiff’s appeal 
against the judgment and decree of the 
learned District Judge of Bara Banki dated 
7th May 1937. It arises out of a suit for 
arrears of revenue. The plaintiff-appellant 
brought the suit to recover the sum of Rs, 
1517 as arrears of revenue due for the 
years 1339, 1340, 1341 and 1342 Fasli. 
The sum actually now in dispute is Rs. 512 
odd. The defendant’s plea was that he was 
a joint lambardar with the plaintiff, and 
therefore the suit for the years 1339,1340, 
1341 and 1342 Fasli was barred by limita¬ 
tion under S. 129, Oudh Rent Act. Both 
the lower Courts have found that the 
plaintiff is a joint lambardar with the 
defendant. 


The facts briefly are that Baja Baghuraj 
Bahadur, the taluqdar of Harha, died in 
1925 leaving the plaintiff and defendant as 
his sons by different wives. There was a 
dispute on the Raja's death between the 
two sons, but it was amicably settled by 
some arbitrators who allotted some villages 
to the plaintiff and some to the defendant 
and some to the plaintiff’s mother. It 
appears that then a partition took place 
and the land of each became separate. The 
defendant on bis father's death was appoin¬ 
ted lambardar of the entire estate. After 
the partition the plaintiff and his mother 
applied for being appointed lambaidars of 
the estate, but the Deputy Commissioner 
of Bara Banki allowed the defendant to 
remain lambardar of the entire estate and 
appointed the plaintiff as joint lambar¬ 
dar with the defendant in respect 
lands which had fallen to his (plaintiff’s) 
share at the partition. The plaintiff’s 
mother was also appointed joint lambardar 
with the defendant in respect of the lands 
which fell to her share at the partition. 
Khokharpur is a hamlet of Mahmudabad, 
and it appears that this village Mahmuda. 
bad was allotted to the plaintiff at the 
time of the partition, but Khokhapur was 
given to the defendant. The Record of Eights 
however shows that the plaintiff was and 
ever since has been recorded as lambardar 
of Mahmudabad and Khokharpur, per¬ 
haps because Khokharpur is a hamlet of 
Mahmudabad. The order of the Deputy 
Commissioner of Bara Banki (Mr. Mason) 


is as follows : . 

, . . . rtom a revenue point of view however tpo 
mahaliflBtill undivided and must remain so unui, 
if ever, any of the owners decide to go throng 
the expensive procedure of a revenue ^ °vJ 

Although therefore each party is, as obs^vea y 
the S. D. O. in sole possession of his or her o 
share, I am unable to appoint three separ 
lambardars for the three shares. All I 
under Beo. 45, L. B. A., is to aPP^hit “ddltlODM 
lambardars. I therefore appoint the late 
eldest son Shrl Pratap Bah^ur Bingh as Iwn 
dar of the mahal in succession to his fatM • 

further appoint the younger son Rajendra Banaou 

as additional lambardar for his own vlllagM 
his mother Mt. Bhagwant Knar as adttwiow" 
lambardaiia for her villages. 

It ia thus clear from tho^ above o ^ 
that from a revenue point of 
is undivided, and therefore the heb 
for revenue remains joint. The lear 
counsel for the appellant contends 
entries in the khewat should be ^ 
as conclusive evidence. I dp 

with his contention. In my opinion 
of the order of the Deputy Oommissioner 
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they are not complete entries. Taking all 
the facts and circumstances of the case 
into consideration, I agree with the finding 
of the lower Courts that the parties are 
joint lambardars of the village in suit. 

It was next contended by the learned 
counsel for the appellant that the period 
of limitation applicable to the suit is three 
years under S. 132, Oudh Rent Act. I do 
not agree with this contention. There are 
three parts of Cl. 16 of S. 108. Oudh Rent 
Act, (l) suits by a lambardar or by a patti- 
dar who is entitled to collect the rents of 
the patti . . . (2) by a lambardar for village 
expenses and other dues for which the 
cosharers may be responsible to him and 
(3) against a joint lambardar for compensa- 
tion for revenue or rent paid by the lam. 
bardar on account of the joint lambardar. 
S. 132, Oudh Rent Act, refers to a suit for 
recovery of all the arrears of revenue or 
rent for which the period prescribed for 
institution of the suit is three years from 
the last day of the month of Jeth of the 
Fasli year in which the arrears fell due. 
The present suit is for compensation for 
revenue paid by the lambardar on account 
of the joint lambardar, and is therefore 
covered by the third part of Clause 16 of 
8 . 108, Oudh Rent Act. A suit therefore 
under Cl. 16 of 8. 108, Oudh Rent Act, for 
compensation for revenue paid by a lam¬ 
bardar on account of a joint lambardar is 
governed not by S. 132 but S. 129 of the 
Act, and should be instituted within one 
year from the date of the accrual of the 
cause of action. The claim therefore for 
the years 1339 and 1340 Fasli is beyond 
hmitation, and the decision of the lower 
Courts is correct. I accordingly dismiss the 
appeal with costs. 

B.M./r.e. Appeal dUmissed. 


A, I, B, 1938 Oudh 261 

Yorke j. 

Emperor 

V. 

Mahadeo — Opposite Party 
Criminal Ref. No. 63-of 1938. Decided 

on 14th October 1938: reference’ “y 

Dist. Luckoow* 

C.ia,in.l P. C. (1898). S.. 439, 349 _ F.c 

ri charged under S. 380, Penal 

Code, had Six previous convictions not brought 
to notice of Second Class Magistrate trvins 

®®"»««iuence. net charged 
under S. 75. Penal Code, and case not sent up 


Oudh 261 


to Magistrate with higher power, under Sec. 
349-High Court IS entitled under S. 439 (1) 

JelrUr"® -entence and direct 

Where the fact that the accused, who ie beine 
tried under S. 380 of the Penal Code, has no Tesl 
than SIX previous convictions under Ss. 379 330 
and 381 of the Penal Code is not brought to the 
notice of the Second Class Magistrate who la 
trying the case, and in consequence the accused la 
not charged under 8 . 75 of the Penal Code and 
the case is disposed of by the Second Class Magis¬ 
trate himself instead of being sent up to a Magis¬ 
trate with higher powers under 8 . 349, Criminal 
P. C., the High Court has the power under the 
provisions of S. 439. Cl. ( 1 ) Criminal P. C., to 
reverse the finding and the sentence and order the 
accused to be retried by a Court of competent 
jurisdiction or committed for trial; 2$ P R 2879, 
Cr. Bel. on. [P 2 CI C 2] 

S. C. Das for H.'K. Ghose — 

for the Crown, 

Order.—This is a reference by the Dis- 
tricb Magistrate of Lucknow recommend¬ 
ing that the conviction of ono Mahadeo 
under S. 380, I. P. C., be set aside and the 
case be ordered to be retried according toj 
law. It appears that the said Mahadeo is a 
man who has no less than six previous 
convictions under Ss. 379, 380 and 381, 
I. P. C. This fact was however not put 
before the Second Class Magistrate who 
was trying the case, and in consequence 
the accused Mahadeo was not charged under 
8 . 75, I. P. C., and the case was disposed 
of by the Magistrate himself instead of 
being sent up to a Magistrate with higher 
powers under Section 349, Criminal P. C. 

I think it is clear that under the provi¬ 
sions of 8. 439, Cl. ( 1 ) this Court has the 
power to reverse the finding and sentence 
and order that Mahadeo be retried by a 
Court of competent jurisdiction subordi. 
nate to this Court or committed for trial. 

I am supported in this view by the case in 
28 P R 1879 Cr* in which the circum¬ 
stances were very similar. In that case the 
accused gave a wrong name. After he was 
convicted be was recognized in jail by the 
Darogha. The case was reported to the 
Chief Court which set aside the conviction 
and directed a new trial ; that is to say in 
that case the conviction was set aside on 
what amounted to the discovery of new 
evidence justifying a charge under S. 75, 

I. P. C., and that is exactly what I am 
asked to do by the present reference. 

1 accordingly accept the reference, set aside 
the conviction of Mahadeo and direct that 
he be tried de novo before a Magistrate of 
the District and that the previous convio- 

1. Empress v. Yusaf, (1679) 26 P R 1879 Cr. 
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tioDS be set out in the charge. The Magis. 
trate will of course be at liberty, if he 
thinks it necessary to commit the case for 
trial to the Sessions Court. I note that the 
search slip referred to in the order of 
reference has not been placed on the record 
of the trial Court nor sent up to this Court 
along with the Order of Reference. This 
should have been done. 

B.M./r.K. Reference accepted. 

A. I. R. 1938 Oudh 262 
ZiAUL Hasan and Yorke JJ. 

Ganga Ram Jaitley — Applicant. 

V. 

Dr. J. N. Jaitly — Opposite Party. 

Civil Revision Appln. No. 201 of 1936, 
Decided on 10th October 1938, form order 
of Dist. Judge, Lucknow, D/. 12th Novem. 
her 1936. 

Charitable and Religious Trusts Act (1920), 
S. 3 — Order under S. 3 is revisable. 

A revision under Seo. 116, Civil P, 0., lies from 
an order under Seo. 3, Charitable and Religious 
Trusts Act. fP 262 0 I) 

K. P. Misra — for Applicant. 

B. K. Dhaon — for Opposite Party. 

OrdeP. — This is an application under 
Sec. 115, Civil P. C., by Dr. Ganga Ram 
Jaitley arising out of an application under 
Seo. 3 of Act 14 of 1920. What happened 
in this case was that on the application of 
the opposite party the learned District 
Judge examined the document on which 
the original application was founded and 
came to the conclusion that under that 
document there was created a public trust. 
He further held that the original applicant 
was a person interested in the trust and 
competent to make the application. He 
accordingly directed under S. 3 of the Act 
that the mutawalli or trustee should 6Io 
accounts of the trust within one month. It 
is against that order that the present appli. 
cation has been hied and the contention is 
that the learned District Judge has acted 
illegally and with material irregularity in 
passing the order in question. A prelimi¬ 
nary objection is taken that no revision 
lies. We understand that the learned coun- 
sel meant that in law no revision would lie 
from such an order, and in that particular 
form we would nob be prepared to accede 
to the oontention, although that contention 
has been rested on reference to a number 
of rulings. Those rulings were not however 


A. I. R. 

in connexion with cases under this Aot, and 
for the present applicant reference has 
been made to cases under this Act in which 
orders passed under the Aot were consi- 
dered by the High Court of Allahabad in 
revision. After hearing counsel for the 
applicant however at considerable length,, 
we are satisBed that he does not make out 
any case for revision at all. His contention 
is that the learned District Judge acted 
with material irregularity in exercising his 
jurisdiction and thereby vesting himself 
with jurisdiction to pass the order which 
he has passed. S. 5, Charitable and Religi. 
ous Trusts Act (14 of 1920), in sub.s. 3 
provides that: 

If any person appears at the hearing of the peti¬ 
tion and either denies the existence of the trust oi 
denies that it is a trust to ^hloh this Act applies,, 
and andertakes to institute within three months a 
suit for a declaration to that effect and for any 
other appropriate relief, the Court shall order a 
stay of the proceedings and, if such a suit is so 
instituted, shall continue the stay until the sultis 
finally decided. 

It is conceded on behalf of the present 
applicant that he did not in the lower 
Court give any such undertaking. In a case 
when no such undertaking is given, sub- 
cl. 4 of the Section applies. That sub¬ 
clause lays down that: 

If no such undertaking is given, or if after the- 
ezpiry of the three months no such suit has been 
instituted, the Court shall itself decide the ques¬ 
tion. 

The Section thus in terms gives the 
Court of the District Judge jurisdiction to 
decide the question whether the trust le 
one to which the Act applies, and that le 
precisely what the District Judge has done 
in the present case. In these circumstance 
we have only to consider whether learned 
counsel has succeeded in bringing forward 
any point which will justify us in exercis¬ 
ing the discretion given by S. 116. It 
clear that the Court below has not exer¬ 
cised a jurisdiction not vested in it by la^ 
nor has it failed to exercise a jurisdiction 
BO vested in it; on the contrary it has exer¬ 
cised a jurisdiction vested in it by la^* 
Learned counsel is really unable to soggos 
that the Court below has acted illegally 
with material irrtgularity in the 
of this jurisdiction and the grounds of tno 
application do not suggest in what respw 
the Court below is to be supposed to nave 
acted illegally or with material 
in the exercise of its jurisdiction. It folio 
that on the merits no case has been mw 
out for this Court to accept this apphca 
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under S. 115, which must therefore fail 
and is dismissed with costs. 

D.S./r.k, Application dismissed. 


Emperor v. Shankar Dayal (Yorke J.) 


A. I, R. 1938 Oudh 263 

Yorke J. 

Emperor 

V. 

Shankar Dayal and oiZigrs““Accused. 

Criminal Ref. No. 42 of 1938, Decided 
OQ 12th September 1938, made by Sess. 
Judge, Hardoi. 

(ft) Criminal P. C. (1898), Ss. 236 and 237— 
Conviction under S. 452. I. P. C., of accused 
under S. 323, I. P. C.. U not illegal 
provided it does not cause injustice to accused. 

It is not illegal to convict a man of an oSence 
under S. 452,1. P. C., in a case in which be has 
been oharged under S. 323, I. P. 0. But if the 
alteration of the charge causes injustice to the 
accused, the conviction from Sec. 323, I. p. 0 
should not be altered to 8. 452,1. P. C. 

[P 263 C 21 

(b) Penal Code (1860), S. 442 — Building — 
Erection of awning, 

The erection of an av»ning does not constitute 
the structure a building. [P 264 C 1] 

H. K. Ghose, Assistant Govt. Advocate— 

for the Crown. 

Dr. J. N. Misra and H. N, Misra — 

for Accused. 

^ Ort^p, This is a reference by the Ses. 
Bions Judge of Hardoi recommending that 

Q 5 certain persona under 

o. 452,1. P. C., be set aside. What happened 

result of a dis. 
to fehi a ^ent in a body 

Bam 0 ^°.“ complainant 

beat with the 
result that he anstamed a contused wound 

h«,V ‘^0 'root part of the 

MaTtra7e'of “ ® 80000 “^ 

823 ! L p^®c Undrfh"'!^®' “od 

sentenced Bam Dayal to 

of Ra. 100 and the other four accuaed each 

to three ng a imprisonment 

and a 6ne of Rs. 50. Under 8. 323, he fined 
each of the accused Rupees 60. with two 
months rigorous imprisonment in default. 

The case went up to the District Magia 
trate in appeal and the District Magistrate 
on 8rd June 1938 left the sentences on 


Oudh 263 

Bam Dayal untouched. He set aside the 
hnes inflicted under Sec. 147, I P 0 on 
^ankar Dayal and the other four aocuUd. 

''ith the case under 
J , u concluded that the 
attack was deliberate and premeditated and 
that in the circumstances the appropriate 
bection to apply was S. 452, I. P C and 
Bob S. 323. 1. P. C. He held that the sen 
tepees of fine were proper and declined to 
interfere with them. On the case going in 
revision to the Sessions Judge, the latter 
was of opinion that the alteration of the 
conviction from one under 8. 323 I P C 
to ope under S. 452, L P, C.. was nob' illegal 
of itself, but he was of opinion that the 
evidence did nob establish that the shop at 
which the attack took place was a building 
and thus the offence did nob come wibhiu 
the definition of house trespass under S. 442 
I* E* C., aud therefore the conviction under 
S. 452, I. P. C„ by the District Magistrate 
was wrong, and he has therefore recom¬ 
mended that it should be set aside. 

Two questions really arise and only two. 
First whether the alteration of the convic- 
tion was legal and secondly whether the 
facts did establish the commission of an 
offence under S. 452, I, P. C..that is to say 
whether the shop in question was or was 
nob a building. As regards the first question 
I am inclined to agree with the Sessions 
Judge that it is not illegal to convict a man 
of an offence under S. 452, I. P. C., in al 
case in which he has been charged under: 

S. 323, I. P. C., in the light of the wording 
of Bs. 236 and 237, Criminal P. C., but the| 
question which is to be decided in each^ 
case is whether the accused has or has not' 
been prejudiced in his trial by tbe fact 
that tbe charge was framed under the 
wrong Section. In the present case it is 
suggested with some show of reason that 
the accused were prejudiced. It is not 
shown and does not appear that there was 
any real cross-examination devoted to as¬ 
certaining whether the shop in question 
was or was nob a building within the 
meaning of 8. 442, I. P. 0., and in these 
circumstances it would seem prima facie 
that the alteration of tbe charge does cause 
mjustice to the accused, and the District 
Magistrate should not therefore in appeal 
have altered the conviction from Sec. 323, 

I. P. C. to S. 452, I. P. C. 

On the second point the District Magis. 
trate in his explanation urges that this 
shop was a building within the definition 
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found in Sec. 442, I. P. 0. The Sessions 
Judge only referred to the statement of 
Bam Dayal that the shop \9as under a 
cover, and if by a cover had been meant a 
thatched or iron roof, implying that this 
was the ordinary kind of bazar shop with 
either a wooden or a mud or a one brick 
wall, I should have been inclined to agree 
with the District Magistrate that this was 
a building, but learned counsel has referred 
to the Urdu record which shows that the 
phrase used is “pal para hai” which evi. 
dently means that an awning had been 
rigged up. The erection of an awning cer. 
tainly does not constitute the shop in ques. 
tion a building. In these circumstances I 
am in agreement with the learned Sessions 
Judge that the conviction under Sec. 452, 
I. P. C., was improper and that conviction 
must he set aside. 

The Sessions Judge has not in terms 
recommended that the conviction under 
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Sec. 323, I. P. 0., should be restored, but 
I can see no reason why it should not be 
restored. The only question is whether in 
the light of the sentences inflicted for the 
offence under S. 147, I. P. C., and the view 
evidently taken by the District Magistrate 
that the sentences originally inflicted were 
excessive, the sentences of flue should not 
be reduced. It is to be noted that the com. 
plainant sustained only two injuries and 
had the case been a simple case under Sec. 
323, I. P. C., I doubt if the District Magis¬ 
trate himself would have inflicted such 
heavy fines as were inflicted by the trfal 
Court. In my opinion the sentences are 
still on the heavy side and I would reduce 
the amount of fine inflicted under S. 323, 
I. P. C. to Bs. 20 each, and I order accord, 
ingly. The order in regard to compensation 
will stand as before. 

D.S./r.k. Order accordingly. 


D 


I 



THE 


ALL INDIA REPORTER 

1938 

PESHAWAR SECTION 

WITH PARALLEL REFERENCES TO 

(1) 1938 PB3HAWAK LAW JOUKNAL 
(2) 39 OBIMINAL LAW JOLENAL (3) 173 TO 178 INDIAN OASES 

CITATION ; A. I. R. 1938 PESHAWAR 

* 

PUBLISHED BY 

D, V, CHITALEY, B. A.. LL. B., VAKIL, 

NAGPUR, C. P. 

1938 


(All rights reserved ) 


TO 

THE LEGAL PROFESSION 

4 

IN GRATEF0L RECOGNITION OF 

THEIR WARM APPRECIATION AND SUPPORT 


PBINTED BT D. G. BANADB 
AT THB Alili INDIA BBPOBTEIB PBBSS 

HAQPDB. 


PESHAWAR JUDICIAL COMMISSIONER’S COURT 

1938 



Judicial Commissioner : 

Mr. J. Almond, I.O.S., Bar-at-law. 

Additional Judicial Commissioner : 

K. B. Kazi Mir Ahmed Khan, B.A., LIj.B. 


Advocate General: 

Sardar Raja Singh, M.A., ll.b. 



EDITORIAL COMMITTEE 


Dr. 8UDI8H CHANDRA ROY, m.a., ll.b.. ph.d., bar-AT-law, Calcutta. 

8IR M. V. J08HI, Kt., k.O.I.b., Ex-Law Member, 0. P. Government, Nagpur. 

Mb. B. VINAYAKA RAO, B.A., B.L., Advocate, Madras. 

Mr. V. V. CHITALEY, B.A., ll-B., Senior Advocate, Federal Court of India, 

Nagpur. 

EDITORIAL STAFF 


Mb. R. K. MANOHAR, b.a., ll.b., Advocate, Bombay (o.S.) and Nagpur. 
Mr. 8. G. GADGIL, B.A., ll.b., Advocate, Bombay and Nagpur, 

Mb. D. D. DATAB, b.So., ll.b., Advocate, Nagpur. 

Mb. B. D. DATAB, High Court Vakil (Bom.), Nagpur. 


REPORTERS 

Privy Coonoil 

Db. a. Majid, M.A., LL.B., BAB.at.law, London. 

Federal Court of India 

Mr. Bang Behari Lall, B.A., LL3., Senior Advocate, Federal Court of 

Doltale 


Peshawar 

Pandit Baghunath, B.A., LL3., 


il, Feehawar. 


NOMINAL INDEX 




Advocate-General, N. W. F. P. v. Mirajan 
Shah Mir i&zam 26 

Amir Khan y. Khair Mohammad 77 

Asizur Bahman y. Abdur Bahim 28 

Bahadur Khan y. Majid 4 

Baldey y. Peoples Bank of Northern India 
Ltd., D. I. Khan 1 

Bhag Chand v. Snjan Singh 73 

*Bhagwan Das y. Amardae Shamdas 32 

Bfaagwan Dass y. Kishan Chand 15 

Billa Bam y. Emperor 21 

Boota Mai Oharandas y. Nand Bam Santo 
Mai 3g 

Collector of Peshawar v. Abdul Majid 40 

*Dane Shah Buthra y. D. Gurditta Mai 9 

Dassa Ram Lakhmi Dae y. Zaflaryab iill 46 
Dnrga Devi, Mt. y. Rup Chand Dun! 

Chand ^2 

Emperor y. Shetdil Sher Baz 24 

Gela Ram Shanker Dass y. Makhan Singh 
Sikh 

*Hajl Habib Qnl y. Qopi Chand Singh 12 

Hanif Gul Bahim Qul y. Emperor 33 

Howani Bal, Mt. y. Devi Dial 68 

Ibrahim y. Emperor 10 

Ismail Khuehal y. Fakub Madad Ehan 68 

Jinahuddin y. Barfraz Ehan 80 

Kahan Ohand-Goblnd Ram, Lahore, Firm 
y. Mt. Roshan Jan 62 

Eanshi Bam y. Gobind Ram 61 


Ehattar Electrical Engineering and General 
Supply Co. Ltd., Dera Ismail Khan, In re 


4h 

Kishan Chand Kewal Bam y. Emperor 6 

^Lakhmi Dae y. Kirpa Bam of Bafla 81 

*Mahomed Bamzan v. Civil Employees 0o> 
operative Society Ltd. 66 

Mahomed Zaman v. Emperor 18 

Mukanda Bam v. Malik Sher Mohd. 30 

Pasand v. Faiz Talab 48 

Peoples Bank of Northern India, Ltd. v. 
Firm Lekbu Bam & Sons 3 

'Peoples Bank of Northern India Ltd. v. 

Padam Lai Wasu Bam 64 

Pukhraj Begum, Mt. v. Hidayat All Shah 73 
'Punjab National Bank Ltd., Lahore v. 

Eukum Chand Shah 63 

Rahmatullah Mian v. Sayed Alam Shah 47 
Bam Ditta Mai v. Charat Singh 49 

Saihgal Brothers y. Messrs. Jal Ram Juga- 
tri Lai 39 

'Sital Ram Kalioharan y. Dr. Thakur Das 70 
Sundar Singh y. Makhan B in g b 36 

Snrjan Singh y. Ram Singh 17 

Tajbaro, Mt. y. Gopi Chand Singh 67 

Umtul Quresh, Mt. y. Ghnlam Hassan 83 

Vaiehnodas y. Rehmat Khan Nawab Ehan 60 
Vidyawanti, w/o Som Nath y. Gowindi Bai, 
w/o Nlrmal Das 37 

Zamin Shah y. Mukamil Shah. 77 



SUBJECT INDEX 


Agent—Delegation of power — Delegation 
beyond limit of agent is debarred 636 
Arbitration — One of interested parties 
not joining in reference—Reference is not 
invalid—Award is binding on person party 

Arbitration Act (9 of 2899), S. 77— 
Order declining to file award—No appeal lies 
—Appeal wrongly filed can be heard as 

revision . 

- S. 75 — Decree passed on award is a 

surplusage and nullity and is no bar to 

enforce award 

Bond—Construction — Bond making debt 

payable in instalments and stipulating that 

on three successive defaults whole amount 

is recoverable—Suit for instalments due 

before expiry of three years is not barred 

31 

Civil Procedure Code (5 of 1908), S. 11, 
Expln. 5-Suit by widow for maintenance 
—Prayer that it should be charged on 
property not granted Subsequent suit 
to charge property with maintenance is 
res judicata 

- S$. 20, 23, 757—Leave granted under 

B. 20 (b) without notice to opposite party 
—Objections against such leave cannot be 
heard under B. 151, as opposite party could 
resort to 8. 23 15 

♦- S. 39 ('dj—Small Cause Court cannot 

by traneferriog execution application to its 
regular side confer upon itself jurisdiction 
to proceed against immovable property : 70 
-- " S. 61, Proviso, Cl. (b) — Judgment, 
debtor after decree selling his property, 
receiving sale consideration but neglecting 
to pay decretal amount — He becomes 
liable to be detained in civil prison 17 
—66 and 116 —Property purchased 
by auction.purobaser vesta in him from date 
of confirmation of sale, whatever proceed, 
ings judgment.debtor may take in connexion 
with setting aside sale—Court ignoring this 
fundamental principle commits material 
irregularity 49a 

■ -s. 116 —J odioial Oommissioner’s Court 
can exercise revisional powers on its own 
motion in appropriate case 816 

*^—8. 757—Order under, is not appealable 
"—Order passed on appeal is without juris, 
diotion and open to further appeal or 
mitioa 81a 


Civil P. C. 

-O. 9, R. 3 —Preliminary decree for 

partition — Proceeding for final decree— 
Suit should not be dismissed for default: 27 

- 0. 21, R. 84, — Failure to deposit 25 

per cent, amounts only to irregularity 36 

-0. 21, R. 90, Proviso (N. W. F. P) — 

Decree, bolder taking out execution against 
legal representatives of deceased judgment, 
debtor—Property attached and agent of R, 
widow of judgment.debtor, served with 
notice under O. 21, R. 66 — Agent making 
endorsement on notice of inability to 
appear because of illness — Sale taking 
place —R putting in objection alleging that 
property sold formed part of property given 
to her in lieu of dower and also alleging 
fraud in conduct of sale — Objection of 7^ 
held one under O. 21. R. 90 — Proviso to 
0.21, Rule 90 applied and sale could not be 
set aside as there was no material irregula. 

rity in conduct of sale 52 

-O. 21, R. 92 —Application under— 

Notice to auction.purchaser is mandatory 

14 

- 0.21, R. 95 —Refund—Execution sale 

confirmed and application by auction-pur. 
chaser to be put in possession—Possession 
not given on account of decree passed^ in 
favour of another in regular suit claiming 
property as his own Application for refund 
by auction.purchaser is not one under 
O. 21, R. 93, nor can he get refund in 

execution proceedings ^ 56 

- O. 22, R. 4, — Failure to implead all 

legal representatives of deceased defendant 
does not abate suit against him ^ ^ 4 

- 0. 33, R. 2 — Property which is sub. 

jeot.matter of suit is not exempt 606 

- 0. 33, R. 6 — Applicant even though 

possessed of immovable property not 
including it in schedule—Application m^t 
be dismissed 

-O. S3, R. 7—Court has power to deal 

with technical objections under B. 5 beforo 
hearing witnesses produced by parties : 60a 

- 0. 39, B. 1 — There is no restriction 

that suit should be for perpetual injunotiom 
if temporary injunction is to be grantro . 67 
- Sch. 2, Para. 7—Bch. 2 is inapplicable 

to execution proceedings , ^ ; 

Companies Act (7 of 1918), Ss. 55 ana 61 
— Share.holders of company deciding to 
reduce its share capital by a resolution and 



Subject Index, A. I. E. 1938 Peshawar 


Companies Act 

applying under S. 55 for sanction — Com. 
pany held entitled to reduce its capital— 
Eesolution relating to question of reduction 
of capital held valid 41a 

S. 55 — Application presented under 
S. 55 for sanction to proposal relating to 
reduction of share capital — Principles 
applicable enunciated. 415 

J5^^References to arbitration by 
limited liability companies — Arbitration 
Act alone applies— Award is executable by 
'District Judge only and not by Sub. Judge 

54a 

’ S. 152 —Reference under — Decree if 

passed is nullity— Decree passed and exe¬ 
cuted by Sub.Judge without objection does 
not make question decided therein res judi. 
cata 54 ^ 

Court.fees— Appeal against order making 
decretal amount recoverable from certain 
property —Value for court, fee is price of 
property or decretal amount 38 

Cpiminal Procedure Code (6 of 1898), 
Ss. 164- and 533 — Defects in recording 
confession are cured by S. 633 if accused 
not prejudiced 6a 

■ 5. 195 (3) — Subordinate Court — 

Meaning explained ““ The wording of Sec- 
tion 195 does not refer to the locus of the 
appeal in a particular suit but to the 
ordinary or usual locus 83 

S, 386 (as amended in 1923) —War¬ 
rant issned to Collector for realization 
of fine from accused’s immovable property 
Warrant must be accepted by Civil 
Court as decree 40 

* iSs. 439 and 195 (l) (a )— Complaint 
under S. 195 (l) (a) ordered to be with¬ 
drawn by District Magistrate under S. 195 
(6)—No revision lies against such order: 9 

-5. 464 —Examination of Civil Surgeon 

under S. 464 for deciding whether accused 
is of unsound mind or not is part of Magis. 
trate’s doty — Accused seeking to produce 
evidence for rebutting Civil Surgeon’s evi- 
dence—Prosecution is also entitled to pro. 
duce evidence to rebut evidence given by 
accused 24 

Criminal Trial—Confession — Confession 
recorded at 9 P. M. and accused afterwards 
not remanded to judicial look-up— Confes¬ 
sion held of little value 6b 

-Cross oases—Circular No. 62 of Judi. 

•oial Commissioner’Court, N. W. P. Province 
~^Interpretation — Cross cases relating to 
same transaction—File in each case should 
be complete with regard to whole story 

10a 


Custom (N. W. F. P.)—Alluvion—Wajib. 

ularz providing that land formed by al¬ 
luvion belongs to adjacent riparian owner 

— Such person becomes owner of land as 

soon as it emerges from river 48 

-Awans — Awans have unrestricted 

power of making testamentary dispositions 
of their property — Will in favour of sister’s 
sons total exclusion of collaterals is valid 

68a 

Decree—Setting aside— Application to set 
aside ex parte decree — Court must be 
satisfied that applicant did try to get there 
in time but was delayed by inevitable 
accident — Breakdown of lorry was con¬ 
sidered sufficient cause 39 

^Evidence Act (1 of 1872), S. 32 (l)^ 
Dying declarations are admissible under 
S. 32—Satisfactory way of proving it is to 
let person who recorded it or in whose pre- 
sence it was recorded directly prove the 
writing itself 33 

- S. 116 — Tenant admitting title of 

landlord and acknowledging liability to 
pay rent to him—S. 116 applies—Tenant is 
estopped from denying title of landlord—It 
does not make any difference whether 
landlord has put him in possession or whe- 
ther tenant has merely attorned to him:496 

-S. 145 — Examination of witness 

regarding statements to police — Witness 
not confronted with statement—Statement 
is inadmissible 586 

— ■ S. 145 — Witness sought to be con¬ 
tradicted in cross-examination by his state¬ 
ment to police — It is not necessary that 
statement must be proved first — Cross- 
examination can be allowed subject to 
subsequent proof of statement 
Execution — When decrees can be treated 
as nullities — Exception to S. 11, Suits 
Valuation Act, and S. 21, Civil P. 0.—* 
Territorial or pecuniary jurisdiction— Ques¬ 
tion cannot be raised in execution Court 

77a 


-Court neither of first instance nor 

appellate Court cannot execute decree 776 
Hindu Law—Debts—Joint family trading 
business — Debts incurred in connexion 
with it take preference over right of widow 
to maintenance 

Mahomedan Law — Dower — Prompt 
dower —* A wife can claim prompt 
before consummation 

Mortgage — Mortgagee not bound^ to re¬ 
cover his money at earliest opportunity ^ 
Right to recover interest is not lost 73a 

-Sub-mortgagee—Mortgagor not havi^ 

notice—Mortgagor can redeem mortgage * 


7 


Subject Index, A. I. E. 1938 Peshawar 

Punjab Excise Act 


Mortgage 

Money paid becomes property of mortgagee 
— Bight of sub.mortgagee is against mort¬ 
gagee only 

-Bedemption — Suit for declaration of 

title by mortgagee of occupancy rights 
after attestation of redemption mutation 
that part of property was wrongly included 
in entry—Plaintiff in possession —Frame 
of suit is proper— Plaintiff's correction 
mutation rejected—Cause of action accrued 
only on day of attestation of redemption 
mutation 28 

Penal Code (45 of 1660), Ss. 34, 326 and 
S02 — Dispute between deceased and ac- 
oused who were brothers over right to 
possess certain land— Land admittedly in 
possession of accused— Deceased attempt¬ 
ing to plough land—Accused and his party 
arriving on the spot — Sudden quarrel 
arising between parties and accused and 
his party inflicting injuries on deceased 
with sticks — Accused held to be guilty 
under S. 325/34 and not under S. 302—No 
right of private defence of person or pro. 
petty held to exist l@f> 

- S. 304, Part II — Accused striking 

deceased with stick on head to pick up 
quarrel—Death of deceased—Accused held 
guilty under 8. 304, Part II 106 

—5. 409—Failure by lambardar to de- 
posit land revenue collected by him does 
not constitute offence under 8. 409—‘Lam. 
bardar does not stand in position of trustee 
but that of quasi lessee 25a 

Practice — Small cause suit — Becording 
of evidence of witness—Separate memoran- 
dum of the evidence of each witness should 
be made 46 

Provincial Small Cause Courts Act (9 
of 1887), Art. 28 —Allegation in plaint and 
not position of defendant determines juris- 

diotioD 79 

Punjab Excise Act (l of 1914), S. 68 
(2) (d) Buies under — Buies framed by 
N. "W. F. P., B. 3 — Local Government by 
R. 3 permitting transport of foreign liquor 
free of all restrictions — Rule of Revenue 
Commissioner placing restrictions on trans¬ 
porting foreign liquor is ultra vires 21a 
' S. 68 ( 2 ) — Rules under, framed by 
Local Government of N. W. F. P., R. 60 
—Form L. 17 — Licensee is not bound to 
put labels on bottles of methylated spirit 
when they are in transit or when they 
are placed in quarters behind shop 216 
" S. 68 (2) id) —Buies nnder, framed by 
N. W. F. P., B. SO —* Entry of bottles in 


register can be made at any time during 

day 21c 

Punjab Land Revenue Act (17 of 1687) 
S. 28 — Buies framed under R. 20, Bub' 
cl. (1) — Word ' “same” in the expression 
pay the same” refers to all land revenue 
and not land revenue collected by lambar. 
dars 256 

*Rateable Distribution— Appeal — Ques. 
tion between rival decree-holders not affect, 
ing judgment.debtor — No appeal lies — If 
question affects judgment-debtor, it falls 
under 8. 47, Civil P. C., and is appealable 
—Execution application held ultra vires 
because agent flling it had no locus standi 
—Order held affected judgment-debtor and 
was appealable 63a 

Receiver — Appointment of — Decree 
against agriculturist in N. W. F. P. — Re- 
ceiver for limited period of leas than 20 
years can be appointed if it is just and con. 
venient 30 

Res Judicata — Order in execution — 
Wrong order attaining flnality, appeal 
therefrom being dismissed — Subsequent 
execution—Such order cannot be set aside 

77c 

*-Mortgage suit—Application for final 

decree — Objection by judgment-debtor 
alleging payment—Objection dismissed and 
final decree passed — Suit by judgment, 
debtor for declaration that he bad made 
payment and that decree should not be 
executed—Suit held not barred by res judi. 
cata but declaratiou that decree should 
not be executed held barred by Sec. 47, 
Civil P. C. — Payment if made could be 
recovered as money paid under mistake 

12 

♦stamp Act (2 of 1899), S. 36—S. 36 ap- 
plies only to original documents—Original 
lost and copy admitted by trial Court— 
Appellate Court can consider whether 
secondary evidence has been properly ad. 
mitted 32 

SuCcesBion Act (39 of 1926), S. 214 '— 
S. 214 does not prohibit suit for recovery 
of debts without succession certificate— 
Court should give opportunity for produc. 
ing such certificate 16 

- S. 372 —Succession certificate is neoes- 

sary in respect of interest accrued after 

death of deceased la 

- S. 388 — Appeal from order of Benior 

Bub. Judge on application under Act lies to 
Judicial Commissioner’s Court and not tc 

District Court 62 



COMPARATIVE TABLES 


A. 1. R. 1938 Peshawar = Other Journals 


AIR Other Joarnals 

I 173 10 68 

1938 Peeh L J 4 
9 40 P L R 79 

173 10 11 

1938 Pesh L J 6 
4 40 P It R 90 

173 I 0 960 

1938 Poh L J 7 

6 174 10 449 

1938 Pesh L J 8 
39 Or L J 448 
9 174 1 0 344 

1938 Peeh L J 12 
39 L Or J 446 
10 174 10 137 

89 Or L J 401 
1938 Peeh L J 13 

13 174 10 398 

1988 Peeh L J 16 

14 174 10 333 

1938 Peeh L J 17 

15 1938 Peeh L J 18 

174 I 0 816 

17 174 1 0 639 

1988 Pesh L J 20 


AIR Other Joarnale 
18 174 10 678 

39 Or L J 627 

1938 Pesh L J 31 

21 174 10 631 

1938 Pesh L J 24 

89 Or L J 436 

24 176 10 447 

89 Or L J 737 

1938 Peeh L J 30 

26 176 10 406 

39 Or L J 741 

1938 Pesh L J 31 

37 176 10 32 

1938 Peeh L J 83 

28 176 10 486 

1988 Peeh L J 34 

80 176 1 0 14 

1998 Peeh L J 86 

81 176 1 0 340 

1938 Pesh L J 37 

83 176 I 0 813 

1938 Pesh L J 38 

S3 176 10 471 

89 Or L J 744 

1938 Peeh L J 39 


AIR Other Joarnale 

86 176 I 0 609 

1938 Peeh L J 42 

88 176 I 0 819 

1938 Peeh L J 44 

39 176 10 233 

1938 Peeh L J 45 

40 177 10 162 

1938 Pesh L J 46 

41 177 10 368 

1938 Peeh L J 49 

46 177 1 0 167 

1938 Peeh L J 64 

47 177 I 0 285 

1938 Peeh LJ 65 

48 177 10 164 

1938 Pesh Ii 7 66 

49 1938 Pesh Ij J 67 

177 10 565 

60 177 10 811 

1938 Peeh L J 68 

62 177 I 0 496 

1938 Peeh L J 60 

54 177 I 0 669 

1983 Pesh L J 62 

68 177 10 793 


AIR Other Joarnale 

58 1938 Pesh L J 66 

62 177 I 0 705 

1938 Pesh Ii J 70 

63 177 1 0 872 

1938 Peeh L J 71 

66 177 10 906 

1988 Peeh L J 74 

67 177 10 917 

1938 Peeh L J 75 

68 177 1 0 1005 

' 1938 Pesh L J 76 

70 178 1 0 137 

1933 Peeh L J 78 

73 178 10 182 

1938 Pesh L J 80 

73 1938 Peeh L J 83 

178 10 844 * 

77 1988 Peeh L J 86 

178 Z 0 276 

79 178 10 31 

1938 Pesh L J 88 

80 1938 Peeh L J 89 

178 10 256 

81 1988 Peeh L J 90 

83 1936 Peeh L J 92 


Other Journals « All India Reporter 


1938 Peshawar Law Journal ^ All India Reporter. 


Pc shLJ AIR 


1 

1938 

PO 

8 

4 

If 

Pesh 

1 

6 

»i 

It 

3 

7 

$t 

H 

4 

8 

H 

II 

6 

12 

If 

If 

9 

18 

ft 

II 

10 

16 

if 

If 

12 

17 

It 

If 

14 

18 

ft 

If 

16 

.20 

m 

If 

17 


PeehLJ AIR 


31 

1938 Pesh 18 

24 

II 

It 

21 

27 

II 

PO 

121 

80 

If 

Pesh 

24 

81 

II 

If 

25 

S3 

II 

II 

27 

84 

f| 

If 

28 

36 

II 

II 

SO 

87 

n 

If 

81 

38- 

If 

ff 

82 


PeehU AIR 
39 1938 Pesh 83 


42 

II 

11 

86 

44 

II 

ff 

88 

46 

tl 

fl 

39 

46 

II 

II 

40 

47 

II 

PO 

189 

49 

II 

Feah 

41 

64 

H 

It 

46 

66 

II 

If 

47 


PeehLJ AIR 


56 

1938 

Peeh 48 

67 

II 

II 

49 

68 

II 

If 

60 

60 

If 

ff 

62 

62 

N 

II 

64 

66 

ff 

If 

68 

70 

fl 

II 

62 

71 

fl 

It 

63 

74 

fl 

ff 

66 

76 

If 

M 

67 


PeehLJ AIR 


76 

1938 Pesh 68 

78 

II 

fl 

70 

80a 

If 

If 

73 

80b 

If 

PO 

376 

82 

If 

Peeh 

78 

86 

H 

M 

77 

88 

II 

H 

79 

89 

H 

H 

80 

90 

H 

If 

81 

92 

H 

If 

83 


THE 


ALL INDIA REPORTER 

1938 

Peshawar J. C.’s Court 

A. I. R. 1938 Peshawar 1 and were asked to obtain a saooession oer^ 


Almond J. 0. and Mir Ahmad J. 

Baldev and others — Plaintiffs — 

Appellants. 

V. 

Peoples Bank of Northern India Ltd., 
D. I. Khan — Defendant — 

Bespondent. 

Appeal No. 64/16 of 1935, Decided on 
19tb October 1937, from order of Diet. 
Judge, D. I. Kban, D/. 3rd January 1935. 

(a) Sueecstien Act (1925), S. 372—Suceec* 
aion certificate it neceitary in respect of 
interest accrued after death of deceased. 

The Intereet on a debt forms part of the debt 
and a person suooeeding to the deceased is bound 
to take a enooesslon oertifloate for the interest 
aoonied after the death of the deceased. [P 2 0 1] 

(b) Succession Act (1925), S. 214-*-S. 214 
does not prohibit suit for recovery of debts 
without succession certificate—Court should 
■give opportunity for producing such certifi* 
■«ale. 

Seotlon 214 prohibits a Oourt from paseing a 
-decree before a saooession oertifloate is produced, 
but there is nothing to stop the plalntiflj from 
prosecuting the suit and producing a suooession 
■oertifloate when called upon to do so in the oourse 
of the suit. The Oourt therefore should give 
opportunity to the plalntiS to produce a suooes* 
elon oertifloate. [P 2 0 2] 

Beli Ram — for Appellants. ^ 

8. Saran Singh — for Bespondent. 

MIp AhmEd J. L. Daulat Bam had 
depoeits In the Peoples Bank of Northern 
India Ltd. (now in liquidation). He died 
on 28tb February 1928 and his fixed depo. 
eits matured as follows : 

D. I. Khan Branch : Ba. 2,000 18-8-1928. 

Bf. 1.400 17.6-1928. 

Pc. 2,000 12-10*1928. 

Bs. 1,000 4'1>1929. 

Fetoipnr Btanoh : Bs. 9,900 98-l*198B. 

L. Daulat Bam left the money to Bal. 
dey, Jal Dot and Bukhder, his sons, by a 
wilL They eorresponded with the Bank 
1988 Wfl 


tifioate for the total amount due to Daulat 
Bam from the Bank. They applied to the 
Senior Sub. Judge, Ferozpur, and in their 
application mentioned the principal sums 
due, using the expression “with future 
interest” with some items and the words 
“with interest” with the others. They did 
not calculate the interest up to the date 
of the petition which was presented on 
24tb August 1929. A succession certifi. 
cate was granted to them and the Court 
ordered in it that they shall be entitled to 
recover the principal amount which was 
mentioned in words. There is no direotion 
as regards the recovery of interest in the 
order. In pursuance of the succession oer. 
tifioate the sons of L. Daulat Bam were 
given the principal sum due. It so bap. 
pened that a sum of Bs. 504*10.8 was also 
given to them by the Ferozpur branch on 
account of interest subsequent to the 
maturity of the securities. It is said that 
this was done under the orders of the 
Head Board, but it appears that those 
orders were soon cancelled, for we find that 
this sum was deducted from the principal 
which was paid by the D. I. Kban branch 
to the sons of Daulat Bam. 

On the strength of the orders acted 
upon by the Ferozpur branch, the sons of 
Daulat Bam asked that the Bank should 
give them iutereat from the dates of matu. 
rity to 80th December 1931 on the money 
due to their father, because the Bank had 
shown an inordinate delay in paying it. 
The Bank refused to do so and the present 
suit was filed by them for recovery of 
Be. 1,830.12.0 which includes the afore, 
said sum of Bs. 604.10.8 deducted from 
the principal by the D. I. Shan ^ branch. 
The ferial Judge decreed the claim. An 
appeal was preferred by fehe Bank feo feha 
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District Judge, Derajat. The Bank raised 
the objeotion that the plaintiffs could not 
bring the suit ^nithout 6rst obtaining a 
succession certificate for the amount which 
they claimed. The objection prevailed 
with the learned appellate Judge who dis¬ 
missed the suit beoanse it was not sup. 
ported by a succession certificate. The 
plaintiffs have come up on further appeal 
to this Court. 

The learned counsel who appeared for 
the appellants urged that the inUrest had 
accrued after the death of Daulat Bam and 
that consequently there was no necessity 
for obtaining a succession certificate for it. 
He also pointed out that the Bank had 
recognized his clients’ claim to interest, 
because the Ferozpur branch paid them 
a portion of it, and urged that consequently 
the Bank was estopped from raising the 
objeotion with regard to the succession 
certificate. He asserted that the original 
succession certificate granted to his clients 
covered the future interest because the 
words “with future interest” were used in 
the certificate when referring to the 
amounts claimed. He contended that the 
sum of Rs. 604-10.8 was deducted from 
the principal for which the plaintiffs held 
a succession certificate and that therefore 
they were not required to produce a new 
succession certificate for the same. Finally 
he argued that the suit should not have 
been dismissed and that time should have 
been given to his clients to obtain a 
succession certificate if it was necessary to 
do so. In this connexion he adverted to 
the fact that this objeotion was taken on 
appeal and not in the trial Court. 

We will now proceed to discuss the 
arguments. We are not impressed by the 
argument that the interest which accrued 
after the death of the deceased Daulat 
Bam could be recovered by the plaintiffs 
without a succession certificate. The inter, 
est formed a part of the debt which was 
due to Daulat Bam and to which the 
plaintiffs were entitled on succession from 
him. They were therefore bound to take 
a succession certificate for the same. The 
words of the beading of the third column 
of the form provided in Bob. 8 attached to 
the Succession Act fortifies us in this 
opinion The party has to show in that 
column the interest up to the date of the 
application which indicates that the inter, 
eat which aooiued after the death of the 
deceased person up to the date of the 
application has also to be included in the 


succession certificate and ad valorem fee 
paid therefor. There is nothing on the 
record to establish the allegation that the 
Bank had agreed to transfer the deposits 
to the plaintiffs without the production of 
a succession certificate. We do not propose 
therefore to discuss this portion of the 
argument at all. 

We have scrutinized the succession cer. 
tificate. The operative portion of the 
document, that is to say the order of the 
Court, is clear. The plaintiffs have been 
authorized to recover the principal amount. 
There is no reference in it to interest. 
The words “with future interest or with 
interest” were used by the plaintiffs in 
their petition and therefore were repeated 
in the certificate in the precis of the claim. 
We agree with the learned counsel that 
the sum of Bs. 604.10.8 was deducted 
from the principal and that the suit for 
the recovery of that amount is a claim for 
the principal and not for interest. A 
succession certificate has been obtained for 
the recovery of the whole of the principal 
amount and we hold that this sum is also 
covered by that certificate. The Bank 
cannot convert it into interest merely 
because the amount was deducted to recoup 
the interest paid to the plaintiffs by the 
Ferozpur branch. 

We also find ourselves in agreement with 
the learned counsel in the view that the 
suit should not have been dismissed. 
8. 214, Succession Act, prohibits a Court 
from passing a decree before a succession 
certificate is produced, but there is nothing 
to stop the plaintiffs from prosecuting the 
suit and producing a succession certificate 
when called upon to do so in the course of 
the suit. We think that the District Judge 
should have given an opportunity to the 
plaintiffs to produce a succession certificate 
for the interest which they had demanded. 
The appeal is therefore accepted and the 
order of the learned District Judge dis¬ 
missing the suit is set aside. The case will 
now go back to the learned District Judge» 
Derajat. He is hereby directed to give a® 
opportunity to the plaintiffs to produce • 
Buccession certificate authorising them to 
recover the interest only, that is to 8^ 
the amount claimed excluding the sum w 
Bs 604 10.8 for which no certificate to 
necessary. He should fix a date for the 
production of the certificate and on tl^* 
date decide the appeal on merits if it to 
produced or pass such orders as he thinW 
fit if the plaintiffs fail to comply with the 
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order. The stamp on appeal to be refna. 
ded. Tbe costs of this Court shall follow 
the event. 

S.c./r.k. Case remanded. 
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Mir Ahmad J. 

Peoples Bank of Northern India, Ltd, 
and another — Petitioners. 

V. 

Firm Lekhu Ram & Sons and others 
— Respondents. 

Civil Revision Petn. No. 401 of 1937, 
Decided on 23rd October 1937, from order 
of District Judge, D. I. Khan, D/- Slst 
August 1936. 

(tt) Arbitration Act (1899), S. 11 — Order 
xieclining to file award — No appeal liei— 
Appeal wrongly filed can be heard ai revi* 
•ion. 

There Is no provision In the Arbitration Act 
for appeal against an order refosing to die an 
award- Bat an appeal filed through mistake oan 
be heard as a revision : A I R 1931 Lah 64i, 
Rel. on. [P 3 0 a ; P 4 C 1] 

(b) Arbitration Act (1899), S. IS — Decree 
passed on award is a surplusage and nullity 
and is no bar to enforce award. 

No deoree need be passed on an award to which 
the Arbitration Aot applies. The passing of a 
deoree therefore Is a superfiaoue aot for doing 
which a Judge has no legal sanotion. It Is oou’ 
•eqnently a nullity and a surplusage which must 
be ignoi^ and is no bar to tbe application to 
enforce the award : A I R 1933 P C 61, Rel. on. 

[P 4 0 11 

Bardar Saran Bingh — for Petitioners. 
Bardar Raja Bingh — for Respondents. 

Order.—The Peoples Bank of Northern 
India entered into arbitration with the 
firm Lekhu Ram and Bona. The arbitra. 
tor gave an award, declaring the Bank 
entitled to recover Ra. I0,2l8-6-0 with 
future intereat. Tbe award waa presented 
to the Senior Bub.Judge at Banna and 
waa made a rule of Court. The Bank 
went into liquidation and the Official 
Liquidator proceeded to execute the deoree 
and actually recovered Ba. 4,400 from the 
judgment.debtors. Later, the Official Liqui. 
dator realized that the Senior Bub.Judge 
had DO juriadiotion to entertain the oaae 
beoauae by virtue of 8. 152, Oompanies 
Aot, tbe proviaiona of tbe Arbitration Aot 
applied to arbitration to which a joint 
atook company wae a party, and accord, 
log to that Act it waa the District Judge 
who waa authorized to deal with the 


award. The Official Liquidator therefore 
applied to the Senior Sub-Judge for tbe 
return of the award. The appUoation was 
accepted and the agreement and the award 
were banded over to him. 

On 3rd January 1936 tbe arbitrator 
applied under S. 11, Arbitration Aot, to the 
Court of tbe District Judge, Derajat, for 
hling the agreement and the award. Many 
objections were raised by the opposite 
party one of which was that in the pre. 
senoe of the deoree passed by the Senior 
Bub.Judge, the award could not be filed in 
the Court of the District Judge. This 
objection formed the subject matter of 
issue 6 which ran thus: “ Whether the 
present award cannot be filed in this 
Court?” The learned District Judge took 
up this issue first and held that tbe deoree 
passed by the Senior Bub.Judge was bind¬ 
ing till it was vacated by a competent 
Court of appeal or revision or by the 
Senior Bub.Judge himeelf on review. He 
held the view that as long as tbe deoree 
subsisted, be was not competent to order 
the filing of the award. The applioa. 
tion for filing the award was therefore 
dismissed. 

The Official Liquidator has come up on 
appeal to this Court. A preliminary 
objection was taken by the learned ooun. 
sel for the respondents that no appeal lies. 
It was urged that tbe Arbitration Aot 
was a complete measure by itself and 
that there being no provision in it for 
appeal against an order refusing to file an 
award, no appeal was competent. As 
regards tbe applicability of B. 104 (0, 
Civil P. C., it was argued that the Civil 
Procedure Code did not apply to the 
prooeediugs under the Arbitration Aot. 

I have considered all the ralinga on the 
subjeot. It is only tbe Allahabad High 
Court which is in favour of allowing an 
appeal from an order under the Arbit. 
ration Aot refusing to file an award. A 
large number of High Courts however 
hold the contrary view. I am inclined 
to agree with the majority view and hold 
that no appeal lies. The learned counsel 
for tbe Official Liquidator has requested 
me to convert hie appeal into a petition 
for reviaion. I notice that the Lahore 
High Court did the same in the case re- 
ported in A I R 1931 Lah 644.^ 1 fehere- 

1. Paolab Marwaci Obambet ol Oommetoe Ltd. 
Delhi V. Bam Mai Lila Shah,(1931) 10 A I R 
Lah 644=132 10 860=18 Lah 69=33 P L B 
887. 
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ore treat the appeal "as a petition for 
revision. 

, The view of the learned District Jndge 
that the decree passed by the Senior Sob. 
Judge is a bar to his taking oognizanoe of 
the award is obviously inoorreot. S. 15, 
Arbitration Act, says that the award when 
filed in the Court of the District Judge 
shall have the force of a decree. So, no 
decree need be passed on an award to 
which the Arbitration Act applies. The 
passing of the decree therefore is a super, 
fluoua act for doing which the Senior Sub. 
Judge, Bannu, bad no legal sanction. It 
jis consequently a nullity and a surplusage 
which must be ignored. I am fortified in 
this view by the judgment of their Lord, 
ships of the Privy Council in 142 I C 
324.^ In this case their Lordships up. 
held the judgment of the Calcutta High 
Court reported in 136 1 C 466.^ Their 
Lordships tbe Judges of the Calcutta 
High Court had proceeded to execute the 
award and ignored the decree altogether. 
The following passage from their judg. 
ment explains tbe situation : 

Treatiog the decree as a nullity, the question 
arieee as to whether the decree holder was en* 
titled to proceed with execution as on the award. 
It appears that in tbe case of another decree* 
holder against the same executors, execution as 
upon the award has been permitted by this Court: 
see Qanendra Mohan v, Bhawani Charan.^ 
The decree being merely a superimposition, un* 
necessary and void, and the award being under 
8. 16 of the Act enforceable as a decree and 
having been referred to in the petition for execu¬ 
tion itself (as it has been referred to in thepresent 
application), tbe application may in substance 
be regarded as application for execution of the 
award ; 

aud their Lordships of the Privy Council 
observed as follows when approving the 
same: 

Their Lordships agree with tbe view taken by 
the Courts in India that the decree of 14th 
February 1919 was passed without jurisdiction 
and was therefore incapable of execution as snob. 
The respondent, however, as a party to the arbi¬ 
tration, would be entitled under the Aot to en¬ 
force the arbitrator’s award through the Court 
in exactly the same way as if it was a decree. If 
therefore there was an existing award in favour 
of the respondent, the objeotion to bis applica¬ 
tion was one of form only and not of substance, 
and therefore their Lordships think that it would 
be in the discretion of the High Court to treat it 

2. Jnanendra Mohan v. Babindra Nath, (19SS) 
20 A 1 B P C 61=142 I 0 324=60 lA 71=60 
Cal 670 (P 0). 

8. Babindra Nath v. Jnanendra Mohan, (1982) 
19 A I B Cal 9=186 I 0 466=68 Cal 1018= 
86 O W N 637. 

4. (1980) 17 A I B Cal 468 = 127 10 60=34 
C W N 266. 


in the way they did .... There was, therefore, 
no reason why he should not enforce the award 
BO far as it gave him rights against tbe appellant. 

It follows that the learned Districfr 
Judge, Derajat, should have exercised the 
jurisdiction vested in him by S. 15, Arbi, 
tration Aot. His refusal to do so is a 
ground for interference on revision. I 
accept tbe petition, set aside the order of 
the learned District Judge and remand 
the case to him for decision on the other 
issues involved in tbe case. Stamp on 
petition to be refunded. Costa in this 
Court will follow the event. Pleader’s 
fee Bs. 32. 

B.d./b.k. Caie remanded*. 
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Almond J. C. and Mir Ahmad J. 

Sardar Bahadur Khan and others — 

Plaintiffs — Appellants. 

V. 

Majid and others — Defendants 

Respondents.. 

First Appeal No. 148/25 of 1936, Deci¬ 
ded on 25th October 1937, from judgment 
and decree of Sub-Judge, First Class,. 
Mardan, D/. dOth June 1936. 

Civil P. C. (1908), O. 22, R. 4 — Failure tw 
implead all legal repreientativec of deceased? 
defendant does not abate suit against him. 

The failure to implead all tbe legal representa- 
tivee of a deceased defendant does not cause the 
suit to abate ae against him. There Is no provl* 
sion in 0. 22, B. 4, allowiog a suit to abate when 
an application baa been made, merely because the 
application does not include all the legal 
sentatives of the deceased. [P 6 0 1J> 

Lala Basheshar Nath and S. Amar 
Singh — for Appellants. 

Bespondents Nos. 1 to 3 in person. 

Lala Bam Labhaya — for Bespondents 

Nos. 6 to 8* 

Almond, J. C.—The facts of this case 
are briefly as follows: The plaintiffs 
sought a declaration of 'their title to cer¬ 
tain land. Defendant 6, K. B. Abdul Gha- 
fur Khan, who is now represented by 
respondents 6 to 8, his three sons, contested 
tbe suit. He died on l6th February 1936* 
On 20bh February 1936 the plaintiffs, 
applied that his three sons be brought oa 
the record as his legal representatives and 
an order was mskde accordingly. Whea 
the sons appeared on 22nd May 1936, they 
put in an application to the effect that thft 
suit had abated in view of the fact thafr 
one of the late Khan Bahadur s legali 
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representatives was bis daughter, Mt. 
Zinat Jan. It was held by the learned 
trial Judge that it was necessary that all 
the legal representatives be brought on 
the file, that as the plaintilfs had failed to 
implead Mt. Zinat Jan, the suit as agaiost 
the late Khan Bahadur abated, that it 
could not proceed against the remaining 
defendants alone and therefore be dis¬ 
missed the suit. The plaintiffs have filed 
an appeal against the decree dismissing 
the suit, and the point for determination 
before us is whether owing to the failure 
of the plaintiffs to implead Mt. Zinat Jan 
as one of the representatives of the late 
Khan Bahadur, the suit as against him 
abated. The question depends upon the 
interpretation of O. 22, R. 4, Civil P. C., 
and has formed the subject of conflict 
not only as between different High 
Courts but also as between the judg. 
ments of the same High Court in certain 
instances. The general result of this con- 
fiiot baa been clearly set out in Note No. 9 
of the commentary on that Rule in 
Chitaley’s Code of Civil Procedure and 
virtually all the oases which have been 
referred to in the course of that Note have 
been cited before us as well as some other 
rulings in addition. It would be useless to 
deal in detail with all these various 
rulings, for no doubt a oonfiict does exist 
on the sabjeot. 

We are of opinion that the failure to 
implead all the legal representatives of a 
deceased defendant does not cause the suit 
to abate as against him. It appears from 
the first sub.rule of R. 4 that it is the 
duty of the Court to cause the legal repre¬ 
sentatives of the deceased defendant to be 
made parties, and that all that is required 
of the plaintiff is to make an application 
in that behalf. Sub-r. (3) provides that 
where no application is made under 
sub-r. 1, the suit shall abate as against the 
deceased defendant. There is no donbt 
whatever that in the present case an 
application was made. There is no provi¬ 
sion in the Rule allowing a suit to abate 
jwben an application has been made, merely 
'because the application does not include 
!all the legal representatives of the de¬ 
ceased. One can imagine oircumstanaea in 
which it would be quite impossible for the 
plaintiff to give a complete list of the legal 
representatives. We therefore find that 
the suit did not abate as against the 
deceased defendant 6 and was therefore 
wrongly dismissed. 


Peshawar 5 

We accept the appeal and setting aside 
the decree of the Court below we remand 
it to that Court with a direction that 
Mt. Zinat Jan should be impleaded as a 
defendant under O. 1, R. 10 and the suit 
should then be disposed of on its merits. 
As the suit has been disposed of on a pre¬ 
liminary point, we direct that the court, 
fee on appeal should be refunded and the 
other costs incurred in this Court should 
be costa in the suit. Pleader’s fees 
Rs. 200. 

d.s./r.k. Case remanded. 
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Almond J. C. and Mir Ahmad J. 

Kishan Chand Kewal Ram 
Accused — Appellant. 

V. 

Emperor. 

Criminal Appeal No, 438 of 1937, 
Decided on 3rd November 1937, from 
order of Sees. Judge, Derajat Division, D/- 
l6th October 1937. 

(•) Criminal P. C. (1898), S*. 164 and 533 
—Defects in recording confession are cured 
bjr S. 533 if accused not prejudiced. 

OmiBslons and icregularities in recording oon* 
lesBions under 8. 164 are condoned by 8 533 pro¬ 
vided they do not prejudice the aoouaod •, A I R 
193i All 81, Ref.; AIR 1936 P C HS3. Distinj. 
Obaervaiion in A J R 1937 Nag 220, Dissent. 

[P 8 C 1] 

(b) Criminal Trial—Confession — Confession 
recorded at 9 p- m. and accused afterwards 
not remanded to judicial lock-up—Confession 
held of little value. 

Where the confession had been recorded by the 
Magistrate at 9 o' clock In the night and the 
accused was not remanded to the judicial lock-up 
after the confession bad been recorded : 

Held that the confession was not of muob 
value: AIR 1937 hah 98. Ref. [P 8 0 1. 2J 

L. Hukam Chand and Qazl Abdul 
Wahab — for Appellant. 

Sardar Raja Singh, Advocate-General 
for the Grown. 

Mir Ahmad J.—Mt. Sewi Bai was the 
sister of Kewal Ram and Kishan Chand is 
bis son. Mt. Sewi Bai had two sons, Sahib 
Ram and Shiva Ram, and she lived with 
them in D. I. Khan. Kishan Chand had 
a separate house in that city. Towards 
the end of July 1937 Mt. Lorindi Bai the 
mother of Kishan Chand was ill end 
Mt. Sewi Bai used to look after bsr.^ On 
the morning of 22nd July 1937 ^ Kishan 
Chand came and asked Mt. Sewi Bai to 
accompany him to his house to wash the 
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hair of hia mother. Sahib Bam her son 
was sick and was lying in the house. He 
aaw them depart. Mt. Sewi Bai was 
wearing bangles, earrings and "kbolas”. 
The woman did not return till late in the 
afternoon and her son became anxious. 
He sent a message to his brother Shiva 
Bam, who was at his shop in the bazaar, 
and Shiva Bam proceeded to the house of 
Kishan Gbaud. He found it looked from 
outside. He made several inquiries, audit 
was suggested to him eventually that be 
should try to look into the house of Kishan 
Ohand from the roof of one of hie neigh, 
hours. It is not clear whether he scaled the 
* wall or whether be went through other 
houses, but it is definite that he reached 
the house and found the mother of Kishan 
Chand on the topmost storey. Her hair 
appeared to have been recently washed and 
when questioned about Mt. Sewi Bai she 
pleaded ignorance. Shiva Bam was not 
satisfied. He came down to the lower 
storey and in that storey he found some, 
thing lying on the ground with a guilt on 
it and some other things placed upon it. 
When he came near he noticed that two 
legs of a human being were butting out of 
the quilt. He removed the stuff and found 
that it was bis mother whose throat had 
been out. He cried out that the police 
should be summoned and Hakim Bam 
Chand, who was in the street, beard it 
and hastened to the police station to lay 
the information that something bad hap¬ 
pened in the house of Kishan Chand and 
Shiva Bam wanted the police to come 
immediately. The Sub.Inspector arrived 
and be was told of what Shiva Bam 
bad seen inside the house. Presently 
Kishan Chand appeared with a bundle of 
clothes under his arm. He was asked to 
produce the key so that the look should be 
opened. He took out the key and opened 
the look. On going inside, the police found 
Mt. Sewi Bai lying dead on the first floor. 
She had no ornaments on her person. A 
search was made and the kholas and the 
earrings were found tied in a handkerchief 
placed in a floor bin. 

On 23rd July 1937, the person of the 
accused was searched and a handkerchief 
containing some money was found on him. 
This handkerchief was similar to that in 
which the jewellery was discovered. At 
about 9 P. M. on the same day (23rd July 
1937) the accused was produced before 
Diwan Shiv Saran Lai, A. D. M., Dera 
Ismail Khan, and he made a confession. 


A. I. R. 

The confession was recorded on a form 
printed in vernacular. In this confession 
the accused admitted the commission of 
the offence. He said that he came down 
with Mt. Sewi Bai after she bad attended 
to bis mother, that be complained to her 
that enough ornaments had not been given 
to him as compared with his brother, that 
she answered him rudely, that he gave 
her a fist blow, that she fell, and that 
he then stabbed her with a knife. He 
did not deny that he took off ornaments 
from her, the “kholas” and the earrings 
being bloodstained he put them in the bin, 
bub the bangles he went and sold in the 
bazaar. Although the Magistrate put down 
the answers to the questions printed in the 
beginning of the form, he omitted to sign 
the certificate at the end which praoti. 
cally reproduces the fact that he bad put 
those questions. The police sent up Kishan 
Chand and he was committed to the Court 
of Session where he was tried under 
S. 302, I. P. C. The Doctor stated that 
the throat of the woman was out. Sahib 
Bam and Shiva Bam gave the story which 
has been set out above. Bfaagat Bai 
Kishan and the police officers proved the 
recoveries which were made from the 
house and from the person of the accused. 
Atar Singh, goldsmith, deposed that the 
earrings and the “kholas” were made by 
him for Sahib Bam about five years before 
the occurrence. A razor and a piece of 
cloth had also been found in the house, 
and a shirt and two pyjamas, which were 
said to belong to the accused, were taken 
from Allah Yar Dhobi. They were sent 
to the chemical examiner and human 
blood was found on them. This was proved 
by the Sub.Inspeotor. We may note that 
the razor and the piece of cloth have no 
importance. We have seen the garments. 
They have very few spots of blood on 
them and we do not attach much value to 
this piece of evidence also. Diwan Shiv 
Saran Lai, the Magistrate, appeared to say 
that he took the handcuffs off the accused, 
talked to him for half an hour, assured 
himself that the accused was not under 
undue influence, and then recorded the 
statement. He was of the opinion that 
the statement was made by the accused 
voluntarily. 

The accused denied the charge. He had 
retracted the confession before the com¬ 
mitting Magistrate. He admitted that ha 
had looked his house on the eventful day. 
He said that on his return from the house 
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of the Dhobi to whom he had given some 
clothes for washing, he found a crowd 
collected outside his house including the 
police. He expressed ignorance as to who 
murdered the deceased. He said that the 
deceased was like a mother to him and 
he had no reason to kill her. He did not 
produce any defence. The four assessors 
who assisted at the trial returned a unani. 
mous verdict of guilty. The confession 
was attacked before tbe learned Seseions 
Judge on tbe ground that tbe certificate, 
which is prescribed by S. 164, Criminal 
F. G., and printed on tbe form, had not 
been signed by tbe Magistrate. It was 
also urged that the accused was not a 
voluntary agent when be made it. The 
learned Seseions Judge rejected this plea 
and accepted the confession as correct. He 
also took the circumstantial evidence into 
consideration and taking the whole corpus 
delicti together held that tbe case had 
been made out against tbe accused. He 
therefore convicted him under 8. 302, 
I. P. C., and sentenced him to death. Tbe 
convict has preferred an appeal to this 
Court and the sentence of death is also 
before us for confirmation. 

Tbe learned counsel who appeared for 
the appellant hotly contested the admissi. 
bility as well as the credibility of the con. 
fession. With regard to the admissibility 
of the document, he said that the absence 
of the certificate rendered it absolutely 
valueless and depending on the ruling of 
their Lordships of tbe Privy Council re¬ 
ported in A I B 1936 P C 253' ho asked 
that we should rule it out of consideration. 
He pointed out that this was the interpre¬ 
tation placed by tbe Judges of tbe Nagpur 
High Court on the judgment of their Lord, 
ships of tbe Privy Council, in the case re- 
ported in A I B 1937 Nag 220.* As to the 
credibility of the statement, he pointed out 
that the accused was produced before tbe 
Magistrate between 9 and 10 p. m. in tbe 
night, a very awkward hour, and that after 
the statement was recorded, tbe accused 
was not sent to tbe judicial look-up as is 
required by rules. He invited our atten¬ 
tion to tbe statement of the Magistrate to 
tbe effect that he handed over the accused 
to the police because the p olice wanted him 

1. Naiir Ahmad ▼. Emperor, (1986) 38 A I B P 0 
968=1986 Or 0 769=168 1 0 861=68 I A 
873=17 Lah 639=87 Or L J 897 (P 0). 

9. Neharoo Maogto v. Emperor, (1987) 94 A I B 
Mag 990=168 I 0 969=1 L B (1987) Mas 
968=88 Ox li J 649. 
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for further inveBtigation, and oontended 
that this fact was suspicious. On merits 
the counsel argued that the facts that the 
accused was seen going with the woman in 
the morning and that the jewellery was 
found in the bouse were not enough to 
establish that he was tbe murderer. We 
will take tbe points raised by the counsel 
seriatim and give our finding thereon. 

Point No. 1—Admissibility of the con. 
fession. It has been uniformly held by 
the High Courts in India that omissions 
and irregularities in recording confessions 
under S. 161, Criminal P. G., are condoned 
by 8. 533, Criminal P. C., provided they 
do not prejudice the accused: vide AIR 
1934 All 81.® The case which went up 
before their Lordships of the Privy Council 
was one in which no attempt at recording 
a confession was made. The accused had 
made some oral statements to the Magis¬ 
trate and bad showed some places. Ths 
Magistrate made a memorandum of what 
he bad seen and heard and it was at¬ 
tempted to treat it as a confession. Their 
Lordships held that the action of the 
Magistrate was not under 8. 164, Criminal 
P. G., at all, because no attempt was made 
to record the confession. In fact it was 
urged before their Lordships that there 
were many rulings of tbe High Courts in 
India which recognized that S. 533, Cri. 
minal P. C., condoned omissions and irregu¬ 
larities in recording confessions. Their 
Lordships however pointed out that those 
rulings were not relevant because in the 
case before them the Magistrate did not 
purport to act under 8,164, Criminal P. C., 
at all. It will be useful to reproduce tbe 
following passage from the judgment of 
their Lordships : 

A deoieioD Id Burma favourable to tbe appel* 
lant, S L B B173,^ was also called to the atteutioD 
of tbe Board aa were a number of other oases 
whlob however mainly turned upon the soopo and 
effect of 8, 633 and upon the extent to wbiob that 
seotion operated to oure defeots and to enable 
statements or records not complying with the 
requirements of the material seotlons of the Code 
to be made admissible In evidence. In this case no 
question of tbe operation or scope of 8. 683 arises 
and their Lordships desire to express no opinion oo 
that matter. It is here oonoeded that the Magis¬ 
trate neltbei acted nor purported to aot under 
B. 164 or 8. 864, and nothing was tendered in 
evidence as recorded or purporting to be recorded 
under either of those sections. 
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In view of this para, in the jadgment of 
their Lordships of the Privy Council, we 
have no hesitation in holding that their 
ruling does not cover a case like the one 
before us. With due respect, we must also 
observe that their Lordships of the Nagpur 
High Court have gone beyond the scope of 
the ruling by observing that the ruling has 
put a check to the practice of condoning 
under S. 533, Criminal P. C., the irregula. 
rities in recorded confessions. We beg to 
disagree with the following passage in the 
judgment of the Nagpur High Court : 

The praotioe of allowing defeota in the forma* 
lities in recording oonfeaeiona to be cured b; the 
application of B. 633, Criminal P. C., has been 
permitted of late years, with oonaiderable fre* 
quenoy in the Courts in India and any omissions 
on the part of Magistrates recording confessions to 
comply with the formalities laid down in Ss. 164 
and 864 of the Code have been allowed to be 
condoned by the evidence of the Magistrates 
themselves as witnesses for the prosecution. The 
practice, and the theory underlying It, Is crystal* 
lized in a Fnll Bench judgment of the Allahabad 
Sigh Court In A I B 1934 All 81.8 This practice 
has DOW received a check by a very recent ruling 
of their Lordships of the Privy Oounoil in A I R 
1986 P C 263^ where the practice is emphatically 
condemned and, by implication the decision of the 
Allahabad High Court overruled, as also numerous 
deoieiona to the same effect in the Lahore High 
Ooutti the case itself, AIR 1936 P 0 253,^ came 
from Lahore. 

We think it ia still correct law that 
S. 633, Criminal P. C., cures defeota in a 
recorded confession provided the accused 
has not been prejudiced by them. In this 
case no prejudice has been shown and the 
'Magistrate has stated on oath that he had 
taken all precautions and it was by an 
oversight that be had not signed the 
certificate. We hold therefore that the 
confession is admissible. 

Point No. 2.—Credibility of the confes¬ 
sion. We must observe that the value 
of the confession has been considerably 
reduced by the following two facts: (i) that 
the accused was produced at about 9 o'clock 
in the night before the Magistrate; and 
hi) that the accused was not remanded to 
the judicial look*up after the confession bad 
been recorded. The anxiety to get the 
statement of the acoosed recorded at that 
late hour of the night might be oonstrued 
by the defence to indicate that the police 
were nervous, that by the morning the 
accused might go back on his promise to 
make a clean breast of the affair. Again 
the return of the accused to the police and 
their request that he should be handed 
over to them for the purpose of inveetiga- 


tion does not eliminate the possibility of the 
argument that the police bad threatened 
him to make the confession telling him 
that he would come back to them and 
they would be hard on him if be does not 
comply with their instructions. In this 
connexion we would refer to our Circular 
No. 36 (p. 59 of the Standing Orders of the 
Judicial Commissioner’s Court 1937) which 
lays down that confessions should be 
recorded during Court hours and that the 
accused should be remanded to the judicial 
lock-up after he has made one. A Division 
Bench of the Lahore High Court has also 
deprecated the deviation from this proce* 
dure in 38 P L B 791.® The following 
passage from their judgment will make a 
useful reading : 

To base a conviction upon this evidence, both 
the oonlesslon and the lecoveriee must be beyond 
suepioion. In out opinion neither can be eald to 
be free from suepioion. If we take the oonfeaelon 
first, as already pointed out, the rule laid down 
by the High Court that a confession should be, 
unless there are exceptional reasons to the con* 
trary, recorded In open Oourb and during Court 
hours, was disobeyed. It is out opinion that if 
there were exceptional reasons for the course 
taken by the polioe, they ehonld have dlaoloaed 
those reasons in evidence. Farther, the polioe 
could have gone to a First Class Magistrate at 
Chakwal or even to the First Class Magistrate 
who was only two miles away from the village at 
Bbaun. We are not told why the Second Class 
Tahsildar was ohosen or why the confession 
should have been recorded in the peonliar sur* 
roundings of the munBhi*khana of a reat*hoase« 
Farther it has been pointed out by the High 
Court on several oooaslons that it la necessary 
that a confessing accused should not be returned 
to the custody of the polioe. This rule has been 
laid down for very obvious and sound reasons. It 
is seen therefore that the oonfesalon Itself is not 
beyond suepioion. 

We therefore agree with the learned 
counsel that the confession is not of much 
use in deciding this case. 


Point No. 3 — Merits .—Now we turn to 
the merits of the case. We find the fol* 
lowing oiroumstanoea to have been eatab* 
lished beyond doubt: (l) that Kishan 
Chand and his aunt Mt. Sewi Bai were 
last seen by Sahib Bam leaving her house 
and she was wearing the ornaments then; 
(2) that she had been asked by Kishan 
Chand to wash the hair of his mother; (8) 
that Shiva Bam went to the house t« 
Kishan Chand in the afternoon and found 
the door looked; (4) that Shiva Bam 
entered the house by some other passage 
and noticed that the hair of the mother 

6* Jahana v. Emperor, (1937) 94 A I B 98== 
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•of KishanGhand had been washed reoently; 
(5) thab Mb. Sewi Bai was found lying 
murdered in bhe second storey of the house 
of Kisban Chaud and had no ornaments on 
her person; (6) that the key was produced 
by Kisban Chand and he opened the look; 
(7) that two of the three ornaments were 
found in a flour bin and they were tied in 
a handkerchief similar to that found on 
the person of Kishan Chand. In our opi¬ 
nion, the cumulative effect of all these 
points is to prove that Kishan Chand was 
bhe murderer. No stranger could have 
entered the house because lb was locked. 
Of bhe two inmates of the house, viz. 
Kishan Chand and his mother, the latter 
was sick and bhe inevitable conclusion is 
that it was Kishan Chand who killed 
Mb. Sewi Bai. The idea of a stranger 
having committed the offence is positively 
ruled out by the fact that the stranger 
would not leave half the jewellery in the 
flour bin taking bhe other portion with 
him. On the merits therefore, we are 
satisBed that Kishan Chand has com. 
mitted the murder. We consequently 
maintain his conviction. To kill one’s 
own aunt for getting her jewellery is a 
sordid motive and the appellant deserves 
no less penalty than death for doing so. 
We have no hesitation therefore in con. 
Arming bhe sentence of death passed on 
Kishan Chand and dismiss his appeal. 

D.S./R.K. Death sentence confirmed. 

A. I. R. 1938 Peshawar 9 

AliMOND J. 0. 

Saha Dane Shah Suihra—Complainant 

Petitioner. 

V. 

D, Gurditta Mal and others — 

Respondents. 

Criminal Revn. Petn. No. 271 of 1937, 
Decided on 26th August 1937, from order 
of Addl. Bess. Judge, Peshawar, D/. 15th 
May 1937. 

Criminal P. C. (189S). S«. 439 and 
195 (1) (a) — Complaint under S. 195 (1) (a) 
ordered to be withdrawn by Dittriet Magii* 
Irate under S. 195 (5)—No revision liei against 
•euch order. 

Making of a oomplalnt under 8. 196 (1) (a) is 
not a judiolal aot but is the act o! a publio ser¬ 
vant. Hence no rerlslon lies under 8. 489 from 
the order of the District Magistrate under 
8.196 (6) directing withdrawal of euoh complaint 
ni it U not passed by him as a orlmioal Court : 
AIR 2934 Mad 473, Diaaenl. , A I B 292? 
Pal 222 \ AI R 2930 Pat 98, A I R 2986 Pat 74 
^nd A I B2927 Oudha26,Rel.on. [9909; 

P 10 C 1] 


Kazi Abdul Wahab — for Petitioner. 

L. Udhe Bhan — for Respondents, 

Order. — On Isb August 1936 Captain 
Maunsell, Assistant Commissioner and 
Magistrate, First Glass, Kohat, purporting 
to aot under 8. 176, Criminal P.C„ directed 
the prosecution of Suuder Das and 12 others 
under the provisions of 8. 188, I. P. C. 
for having disobeyed an order made under 
8. 145, Criminal P. C. The case came to 
the notice of the District Magistrate who 
by his order dated Ist March 1937, held 
that the order directing prosecution was 
illegal as S. 476, Criminal P. G., had no 
application to a prosecution for an offence 
referred to in 8. 195 (l) (a), Criminal P. 0. 
and that the only persons who could flle a 
complaint in such a case were either K. S. 
Sadulla Khan who had made the order 
under S. 145, Criminal P. C. or bhe Dis- 
tricb Magistrate himself. He therefore 
directed under the provisions of sub-s. (5) 
of S. 195, Criminal P. C. that bhe com¬ 
plaint should be withdrawn. An applioa- 
tion for revision of this order was made 
to the Sessions Judge by Bawa Danashah 
and was dismissed by the Additional Ses¬ 
sions Judge on 15th May 1937. A fur¬ 
ther application for revision has now been 
made to this Court. It is oontended by 
learned counsel for the respondents that 
this Court has no power to interfere under 
8. 439, Criminal P. C., on the ground that 
the order passed by the District Magis¬ 
trate is not the order of a Criminal Court. 
In support of his contention he has refer, 
red me to AIR 1930 Pat 98.^ 6 Pat 39,* 
AIR 1936 Pat 74* and 28 Cr L J 681.^ 

Learned counsel for the petitioner, on 
the other hand, relies on A I R 1934 Mad 
473.* The Patna and the Oudh Courts 
have held that the making of a complaint 
made under S. 195 (l) (a), Criminal P. G. 
is not a judiolal aot but is the act of a 
public servant. In the Madras case re- 

1. Eaakir Misflet v. Empecor, (1930) 17 A 1 R 
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ferred to, the contrary view is held. It 
appears to me that the view taken by the 
Patna High Court and the Chief Court of 
Oudh is the correct one. There is a very 
marked distinction between the use of the 
word ‘public servant” in sub.s. (l) (a) and 
‘Court* in sub.s. (l) (b) & (o) and it does 
not appear to me to be justifiable to make 
any distinction between different kinds of 
public servants merely because some of 
them happen at the same time to be pre. 
.siding officers of Criminal Courts. In my 
opinion, the order of the District Magis. 
trate is not passed by him as a Criminal 
Court and therefore I have no jurisdiction 
jto interfere with it. This application is 
dismissed. 

D.S./b.K. Application dismissed. 


A. I. K. 1938 Peshawar 10 
Almond J. C. and Mir Ahmad J. 
llrdhim — Accused — Appellant. 

V. 

Emperor, 

Criminal Appeal No. 395 of 1937, De- 
oided on lat November 1937, from order 
of Addl. Sees. Judge, Peshawar, D/. 27th 
August 1937. 

(a) Criminal Trial — Croit cases—Circular 
No. 52 of Judicial Commissioner’s Court, N. 
W. F. Province—‘Interpretation—Cross cases 
relating to same transaction — File in each 
case should be complete with regard to whole 
story. 

By Clroalar No. 62 of the Oonzt of the Judicial 
Oommifisioner, N. W. F. Province, It is intended 
that in oroes cases relating to same transaction 
the trial Judge should bring on each record sepa* 
rately the whole story complete by itself and 
should give findings on the issues involved in that 
case independently from those which arise in the 
other. But it is never intended that a part of the 
story should be admitted In eaoh case and the 
other part shut out. [P 11 0 3] 

(b) Penal Code (1860), S. 304, Part II — 
Accused striking deceased with stick on bead 
to pick up quarrel—Death of deceased—Ac* 
cused held guilty under S. 304, Part II. 

Where the accused himself went to a certain 
place and in order to pick up a quarrel struck the 
deceased on the head with a stick in a free fight, 
which took place over certain building, resulting 
in the death of the deceased : 

Stld that the aooused had no right of private 
defence. The aooused however did not intend to 
commit murder, but was guilty under second part 
of 8. 804, as he knew he was striking on a vital 
part of the body. [P 11 0 3] 

Mip Ahmad J. — Gnldad of village 
Thaihi Nasrati (Earak Police Station in 
the Kohat district) was converting one of 


the rooms of his hnjra into a shop. The* 
shop lies on the way from the houses of 
Ibrahim, Mohd. Din and Khalim Shah.. 
They objected to the shop being opened 
because their womenfolk passed it en 
route to the fields. At about noon on the 
morning of 11th March 1937 Moin Shah, 
a cousin of Guldad, was struck on the head 
near this shop, and after making three 
dying declarations died in hospital. In 
the dying declarations the deceased charged 
Ibrahim with having come in company 
with Khalim Shah and Mohd. Din and 
having struck two blows on bis bead. In 
the first two dying declarations the de¬ 
ceased said that Ibrahim used a stick. In 
the third he alleged that it was a hoe. In 
this latter dying declaration, he also stated 
that the assailants bad a row with him on 
the question of the opening of the shop 
before they attacked him, that after the 
quarrel they went back home and then 
returned armed to strike him. As a result 
of the charge, the three persons were sent 
up and committed to the Court of Session 
where they were tried under S. 302/34, 
I. P. G. for the murder of Moin Shah. 

The dying declarations were duly proved. 
Three witnesses were produoed to establish 
the prosecution case, viz. Quldad, Malli 
Khan and Mir Nawaz. The medical evi¬ 
dence showed that the deceased had re¬ 
ceived a very severe blow on the head 
which had fractured the skull and caused 
death. The doctor was of opinion that 
there was a possibility of two blows having 
been struck. The accused pleaded that 
they were set upon by Moin Shah and hid 
party and injured, and that they had not 
killed Moin Shah. Ibrahim added that 
the party of the deceased was angry with 
the accused because the latter were build¬ 
ing a wail near the house of Sikandar Shah 
to which they objected and that the party 
of the deceased bad therefore attack^ 
them. Two witnesses were produoed in 
defence, one Nabiullah who is related to 
the accused and another Din Mohd. who id 
a kinsman of the accused. Both of tben> 
said that the deceased and his relationd 
attacked the accused with sharp edge^ 
weapons and wounded them. 

Three of the assessors were of the view 
that Ibrahim was guilty of culpable homi¬ 
cide not amounting to murder and toad 
the other two accused were innocent. Thd 
fourth agreed with them that 
two accused were not guilty but held tha^ 
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Ibrahim was guilty of marder. The learned 
Additional Sessions Judge opened bis judg¬ 
ment by saying that this ease was a cross 
case to Grown y. Guldad and others but 
did not give any more information about 
that oase. He rejected the testimony of the 
three eyewitnesses but accepted the dying 
declarations. He held that the deceased 
was all alone at the time when he was 
attacked, and that it was proved that 
Ibrahim bad struck him twice with a stick 
on the head. He considered the act of 
Ibrahim to be murder because he twice hit 
the deceased on a vital part of the body. 
He therefore found him guilty under S. 302, 
1. P. C. and sentenced him to transporta¬ 
tion for life. 

Tbs accused has appealed to this Court. 
The counsel, who has appeared for the 
appellant, put forward the following alter¬ 
native arguments for our consideration ; 
Firstly, that his client and the two other 
accused who were acquitted, were wound, 
ed with sharp.edged weapons as is shown 
by the medical evidence in the cross oase 
referred to by the trial Judge, and that 
consequently the plea of the accused 
should be accepted that he was set upon 
by the party of the complainant and had 
a right of private defence. Secondly, that 
eome of the relations of the deceased had 
also been wounded with blunt weapons, 
who were accused in the cross oase, that 
it showed that there was a free fight 
between the parties over the building of 
the shop, and that exception 4 to 8. 300, 
I. P. 0. applied to the case, reducing the 
offence of the accused to 8. 304 (Part 1), 
I. P.^ C. Thirdly, that at any rate by 
striking the deceased on the head with a 
stick, the accused did not intend to cause 
death but was only voluntarily causing 
grievous hurt with a blunt weapon or if 
the extreme view be taken he knew that 
death would ensue in consequence of bis 
act. Oounael therefore suggested that his 
client was either guilty under S, 325. 
I. P. 0. or 8. 304 (Part 2). I. P. C. 

With regard to the wounds on Ibrahim 
and his oo-aoonsed on one side and on the 
relations of the deceased on the other we 
have got nothing on this record except the 
statements of the aooneed and his two 
defence witnesses which prove that Ibra. 
him and his oo-acoused were wounded. 
The doctor has not been questioned about 
the iajarias on the other wounded persons, 
in (aob neither the Public Prosecutor nor 


the oounael for the accused have attemp 
ted to bring on this record the evidence 
relating to the charge brought by the 
accused against the complainant's party 
in the cross case and it appears that the 
learned Additional Sessions Judge inter, 
preted Circular No. 62 of this Court to 
mean that excepting a reference to the 
cross oase by number no mention should 
be made in one case of the facts of 
another even though both of them relate 
to the same transaction. This has obvi¬ 
ously prejudiced the accused because one 
transaction has been split into two parts 
with the result that legally we cannot 
take into consideration what has been 
proved in the cross oase. 

We want to make it clear that this was 
not the intention of Circular No. 52. It 
was intended that in cross oases the trial 
Judge should bring on each record aepa- 
rately the whole story complete by itself 
and should give findicgs on the issues 
involved in that oase independently from 
those which arise in the other. But it was 
never intended that a part of the story 
should be admitted in each oase and the 
other part shut out. In this oase only one 
part of the incident has been taken in one 
judgment, that is to say the striking of 
the blow which fell on the head of Moin 
Shah, but the other part, namely the gene, 
ral melee, has been absolutely kept back. 
In future we expect that the trial Judges 
will take care that in cross oases, which 
arise out of the same transaction, each file 
in itself is complete with regard to the 
whole story and not with respect to only 
one part of it. 

Turning to the arguments of the learned 
counsel, we think that the accused and his 
partisans bad no right of private defence 
because they themselves went to the place 
where Moin Shah was struck, in order to 
pick up a quarrel, a place close to the 
shop in oontrovoray. We are of opinion 
that the accused struck the deceased in a 
free fight which took place between the 
parties over the building of the shop, and 
that tbe accused did not intend to commit 
murder because be used only a stick. He 
however knew that he was striking on a 
vital part of the body and we are satisfied 
that his act therefore fell within tbe 
mischief of the second part of S. 304, 
I. P. 0. The question whether exception 4 
to 8. 300, I. P. 0., applies or not does nob 
arise beoanse this exception comes into 
play where there is an intention to com- 
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mit marder and the offence is sought to 
be reduced to the first part of S. 304, 
I. P. G. We accept the appeal to this 
extent, that we alter the conviction of 
Ibrahim to one under S. 304 (Part 2), 
I. F. G., and reduce the sentence to 10 
years* rigorous imprisonment. 

d.s./r.k. Conviction altered. 
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Haji Sahib Gul — Appellant. 

V. 

Gopi Chand Singh and others — 

Respondents. 

First Appeal No. 3/1 of 1937, Decided 
on 20tb November 1937, from judgment 
and decree of First Glass Sub.Judge, 
Mardan, D/. 27th October 1936. 

# Res Judicata —Mortgage suit ^Appiiea* 
lion for final decree Objection by judg. 
ment.debtor alleging payment Objection 
dismissed and final decree passed — Suit by 
judgment.debtor for declaration that he bad 
made payment and that decree should not be 
executed — Suit held not barred by res judi* 
cata but declaration that decree should not 
be executed held barred by S. 47, Civil P. C. 
—Payment if made could be recovered as 
money paid under mistake. 

A payment which is made oat of.Court, whe* 
ther or not It be certified under 0. 31, R. 3, Civil 
P. 0., cannot be taken Into ooneideration by the 
Court at the time of paseing final decree in a 
mortgage enit : [P 18 0 3] 

In a mortgage suit, the deoree*holder made an 
application for final decree. The judgment-debtor 
brought an objection that he had made payment 
la satisfaction of the debt. The objection was die* 
allowed and a final decree was passed. Thereupon 
the judgment-debtor filed a suit for declaration 
that he had made payment to the deoree^holder 
and hence the deoree should not be executed : 

Held that tbe suit was not barred by' res judl* 
oata and tbe faot that the plalntlfi was unable to 
produce the receipt of the amount received was no 
bar to his suit : [P 14 0 1] 

Held further that the deoUration that the 
decree should not be executed was barred by 8.47, 
Civil P. 0. [P 14 0 1] 

Held also that if the payment had been aota* 
ally made the judgment-debtor bad prlma faoie 
cause of aotloD to zeoover Ik as a enit for money 
paid under mistake. [P 14 0 1] 

K. B. Saadoddin and E. Mobtadnllah — 

for Appellant. 

Sardar Eaja Singh — for Bespondents, 

Almond, J. C.—Tbe defendants in this 
ease, who may conveniently be referred to 
oolleotively as Gopiohand Singh, obtained 
from this Court as a Court of Appeal on 
17tb July 1934, a deoree against the plaintiff 


Haji Habibgul for something over Bupeee- 
18,000 under O. 34. E. 4, Civil P. C. Thie- 
deoree was subsequently amended on 20tb 
November 1934. Subsequently tbe deoree. 
holders applied for a final deoree. (Their 
application has not been printed but we 
have consulted tbe reoord). On that ap. 
plioation the judgment-debtor stated that- 
on 27th September 1934 he had paid to 
the deoree. holders the sum of Bs. 9500 
and had entered into an agreement with 
them regarding the balance of the sum 
decreed. This objeotion was being inquired 
into by Faqir Faizullah Kban, Sub.Judge 
of the First Glass, when it was transferred 
to Capt. Deeper, also a Sub.Judge of tbe 
First Class. Capt. Deeper was of opinion 
that tbe inquiry into tbe judgment-debtor'e 
objeotion should not take plaoe and he 
dismissed tbe objeotion on the ground that 
it bad been made after tbe period of limi. 
tation allowed for snob objections. He 
treated tbe applioation as being one under 
O. 21, E. 2, Civil P. C., and he noted that 
that was tbe Enle under whioh tbe objeo* 
tion was made. An appeal was preferred’ 
to this Court and it was rejected on I6tb 
November 1935. From tbe judgment in 
that appeal it appears that the only point 
that was argued before the Court wae 
whether Capt. Deeper was oorreot in set¬ 
ting aside tbe proceedings of Faqir FaizuD 
lab Eban taken on tbe judgment-debtor’e 
objeotion. 

On 7tb December 1935 when tbe oas& 
bad been transferred to another Sub- 
Judge, a final deoree was passed and in the 
order it is noted that the judgment.debtor 
had again put in an applioation under 
O. 34, B. 5 (3), Civil P. 0., contending that 
certain payments bad already been made 
to tbe deoree.holders whioh disentitled 
them from applying for a final deoree. He 
referred in the course of his order to tbe 
order of Capt. Deeper and impliedly held 
that Capt. Leeper's order was binding 
upon him on tbe principle of res judicata. 
No appeal against that final decree wae 
preferred. The judgment-debtor Habibgut 
therenpon filed a suit praying for a deolara- 
tion to the effect that tbe deoree-boldere 
had received Bs. 9500 from him and had 
entered into a fresh agreement on 27th 
September 1934 and that therefow the* 
decree was not executable; also for a per¬ 
petual injunction to prevent the decree- 
holders from executing the deoree. In tte- 
alternative he asked for a decree for 
Be. 10,600 on account of damages together 



1938 


Eaji Habib Gul v. Gopi Chand Singh {Almond J , C.) Peshawar 13 


with ioterest thereon. The Hs. 10,600 
was made up of the Bs. 9500 paid to the 
deoree. holders and Bs. 1000, other damages, 
which he alleged he bad suffered. The 
defendants resisted the suit and the follow- 
ing issues were framed : 

(l) Is the plaintiff legally entitled to 
bring a suit for a declaration and a per¬ 
manent injunction? (2) Is the suit res judi. 
oata ? (3) Gan the suit not proceed on 
account of plaintiff’s failure to produce the 
receipt in question or its copy ? (4) Has 
the plaintiff paid Bs. 9500 to defendant 1 
and the father of defendants 5 to 10 on 
account of decrees dated 20th November 
1934 and 7th December 1935 by a receipt 
dated 27th September 1934, and was a 
new contract entered into in regard to the 
payment of the balance, and is plaintiff 
therefore entitled to a declaratory decree 
and injunction ? (5) Is the plaintiff in the 
alternative entitled to Bs. 10.500 as 
damages on account of the breach of the 
contract? If so from whom ? (6) Is the 
plaintiff entitled to interest from the date 
of the institution of the suit till realiza. 
tion, and if so, at what rate? 

He decided issue 1 against the plaintiff 
relying on the provisions of S. 47 and 
O. 21, R. 2. Civil P. C. He also decided 
issue 2 against the plaintiff. In oonneo. 
tion with this issue he made the following 
remarks : 

A Oouct before which an application for a final 
deoree is pending can oonsldet and recognize pay. 
mente made by the mortgagor towards a pceli* 
minary mortgage deoree whether such payment 
Is made In or out of Court, and whether or not it 
Is supported by a oectificate under O. 21, R. 2. 

He held that the plaintiff ought to have 
proved the execution of the receipt before 
the final deoree was passed, that he had 
failed to do so and he bad not appealed 
against the final deoree. He therefore 
held that the question of the payment of 
Bs. 9500 was governed by the principle of 
ree judicata. He decided Issue 3 in favour 
of the plaintiff on the ground that the 
document referred to in that issue was 
already on a file in the Court’s possession 
and therefore was beyond the power and 
control of the plaintiff. He held that 
Issues 4, 5 and 6 most automatically be 
held against the plaintiff in view of his 
decision on Issue 2. He therefore dismissed 
the plaintiff’s suit. Against that deoree 
the plaintiff has appealed to this Court. 

The principal question for our decision 
in this case is whether the payment of 


Bs. 9600 by the plaintiff to the defend anln 
on 27th September 1934 ought to have 
been decided at the time the final deoree 
in the mortgage suit was passed, and not 
having been so decided cannot now be 
raised owing to the principle of res judi¬ 
cata. We have come to the oonolueioa 
that the principle does not apply to the 
facts of this case. In our opinion no pay. 
ment which is made out of Court, whether 
or not it be certified under O. 21, B. 2 can 
be takeniinto consideration at the time of 
passing the final decree. O. 21, B. 2 is 
placed in an Order dealing with execution 
of decrees. There can be no execution of 
a preliminary decree under O. 34, E. 4, 
and it is only when a final decree is passed 
under B. 5 that execution can be taken 
out. Furthermore O. 21, B. 2 deals with 
payments out of Court. O, 34, E. 4 however 
requires that all sums which are directed 
to be paid under that Buie are to be paid 
into Court. Sub.r, 1 of B. 5 prescribes the 
procedure to be taken where all the 
amounts due from the defendant are paid 
into Court and sub-r. 3 of that Buie directs 
the Court to pass a final deoree on appli- 
cation being made to it where payment 
has not been made in accordance with 
sub.r. 1. It is clear to us that no payment 
can be taken into consideration by the 
Court unless it is made into Court. This 
is also the view which has been taken in 
AIK 1931 Mad 592\ 16 I C 987^ (a judg. 
ment of the Chief Court of the Punjab) 
and AIK 1932 Lah 231.^ Two rulings to 
the contrary have been cited before us: 
AIK 1917 Pat 577* and 39 All 532^ In 
the former of these two oases, it was held 
that the payment should be recognized as 
an adjustment of the suit under O. 23, 
B. 3, and in the latter the matter was 
complicated by a question regarding limi¬ 
tation for application for a final deoree. 
The question of the applicability of O. 23, 
B. 3 to payments made after the prelimi. 
nary decree but before the final deoree was 
considered in A 1 B 1932 Lah 231*^ referred 

1. Adari BaoyaBi v. Nookalamma, (1031) 18 AIR 

Mad 592=131 I C 487 = 64 Mad 708. 

2. Banarai Daa v. Natbu Mai, (1914) I AIR Lab 

634=16 I C {87=12 P R 1913=276 P L R 
1913 . . ^ ^ 

3, Mt. Dorga Devi v. Naodlal, (1992) 19 A I R 
Lah 231=136 I 0 732=33 P L R 138. 

4, Jogendra Piaead Naraln Singh v. Goarl Shan¬ 

kar Praaad Sabu, (1917) 4 A I B Pat 677— 
40 I 0 138=9 Fat L J 533. 

6. Ramil Lai v. Raran Singh, (1917) 4 A I R All 
119=40 1 C 424=89 All 632=16 A L J 446. 
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to above and ifc was held that that Hnie 
had no applioation. We agree with the 
reasoning given therein. We are therefore 
of opinion that the payment of Bs. 9500 
could not be considered by the Court deal¬ 
ing with the applioation for the final 
{decree. We must therefore reverse the 
j finding of the learned trial Judge on the 
second issue as we hold that the question 
'of the payment of this money is, not 
governed by the principle of res judicata. 

As regards the first Issue, we agree with 
the learned trial Judge that the plaintiff 
cannot be granted a declaration that the 
decree should not be executed nor an in¬ 
junction to restrain the decree-holder from 
executing the decree, as such a suit is 
Ibarred by S. 47, Civil P. 0. 

As regards Issue 5, we are of opinion 
that prima facie the plaintiff has a cause 
of action to recover the money which he 
paid to the decree-holders on 27th Sep. 
tember 1934, if he did so pay it, as a suit 
for money paid under a mistake. As re¬ 
gards Issue 3 no arguments have been 
addressed to us and we therefore agree 
with the finding of the learned trial Judge 
that the failure of the plaintiff to produce 
the receipt in question cannot be a bar to 
his suit. We bold therefore that the suit 
of the plaintiff has been wrongly dismissed 
on a preliminary point and under O, 41, 
B. 23, Civil F. C., we remand it to the 
trial Court and recast the Issues in the 
following form : 

1. Whether the plaintiff paid £a. 9500 
to defendant 1 and the father of defendants 
.5 to 10 on account of the mortgage decree 
passed against him? O. P. plaintiff. 2. If so, 
is he entitled to recover this sum from the 
defendants or any of them? O. P. plaintiff. 

3. Is the plaintiff entitled to recover the sum 
of Rs. 1000 by way of damages from the 
defendants or any of them? O. P. plaintiff. 

4. Is the plaintiff entitled to any interest 
on these sums and if so, at what rate and 
from whom ? O. P. plaintiff. 

We direct that the stamp on appeal be 
refunded, and that other costs in this 
Court should be costs in the suit. We fix 
pleaders’ fees in this Court at Bs. 200. 
There is one subsidiary matter which is as 
follows : 

The plaintiff in the present suit applied 
to this Court on 4th January 1937 praying 
that exeontion of the mortgage decree 
should be stayed pending* the decision of 
the present appeal and an order was passed 


that it should be stayed on certain terms. 
As the result of our decision in this appeal 
is to hold that the mortgage decree can be 
executed, we now set aside that order 
directing stay of execution of the mortgage 
decree. There will be no costs on that 
application. 

D,S./r.K, Case remanded, 

A. I. R. 1938 Peshawar 14 
Mir Ahmad J. 

Gela Bam Shanker Dass — Auotionm 
purchaser — Appellant. 

V. 

Makhan Sirigh Sikh and others — 

Bespondents. 

Appeal No. of 1937, Decided on 

b.c 

14th January 1938, from order of Senior 
Sub.Judge, Kohat. 

Civil P. C. (1908). O. 21, R. 92—Application 
under—Notice to auclion.purcheterit manda¬ 
tory. 

Before the objeotlon applioation of the jadgo 
ment-debtoi andac 0. 21, R. 92 is adjudloated 
upon, it ie mandatory on the exeoakion Judge to 
send notice to the auction-pntohaaer and his omls- 
eion to do so makes the order illegal. [P 15 0 1] 

L. Hukam Cband — /or Appellant, 

S. Sawan Singh — for Respondent 

{Makhan Singh), 

L. Gokal Chand Kohli— for Bespondents 
{Gurditt Mai and Shanker Das). 

Judgment.—B. B. Makhan Singh had 
a decree against Gurditta Mai Shanker 
Das and other judgment-debtors. In exe- 
ontion of that decree a house was auction, 
ed and was purchased by Chaudhri Gela 
Bam. One of the judgment-debtors Gur. 
ditta Mai objected to the sale. On 28th 
May 1937, the objecting judgment-debtor 
and the deoree-bolder were present and 
the Court fixed 11th June 1937 for evi. 
denoe. One of the witnesses summoned 
by the deoree.holder was Chaudhri Gela 
Bam but no regular notice was given to 
Chaudhri Gela Bam of the objections put 
in by the judgment-debtor. Ohaudhri 
Gela Bam was ill and he wrote back on 
the summons that he could not attend on 
aooonnt of indisposition and that a oona- 
missioner may be appointed to take hia 
evidence. On lltb June the execution 
Judge set aside the sale and as regards tha 
auction, purchaser he observed that he did 
nob care to appear. The auction-purchaser 
has come up on appeal to this Court and 
has pressed the objeotion that he was nol 
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given an opportnnity to be beard. Bole 92, 
O. 21, Civil F. G. deals vrith the setting 
aside of auotion sales. The proviso to this 
Bole rons thus : 

Provided that do older eball be made UDless 
Dotioe of the application has been given to all per- 
BODS affected thereby. 

It was therefore mandatory that notioe 
shoold have been sent to the auotion. pur. 
chaser ^ho was affected by the applioa. 
tion before the objection application of 
the judgment.debtor -was adjudicated upon. 
The learned counsel for the respondents 
argues that the auction.purchaser knew of 
the proceedings because he was summoned 
as a witness and that his omission to 
appear through a counsel was therefore 
deliberate. I am not prepared to agree 
with this contention. There is nothing to 
show that the auction.purohaser knew 
that be was sent for to give evidence in 
connection with the objection application 
of the judgment.debtor. The decree.bolder 
was auctioning so many other properties. 
The auotion.purchaser may have got the 
impression that it was in connection with 
some other property that be was being 
summoned. 

At any rate a regular notice should have 
been sent to the auction, purchaser by the 
execution Judge before be set aside the 
sale and his omission to do so makes the 
order illegal. I therefore accept the appeal 
set aside the order dated 11th June 1937 
and remand the case to the execution 
Judge with the direction that ho should 
hear the objection application in tbo pre. 
senoe of the auction.purohaser and then 
pass his orders. Parties to boar their own 
costs. 

v.b.B./r.k, Appeal accepted. 
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Almond J. C. and Mir Ahmad J. 

L, Bhagwan Dasa —Plaintiff — 

Petitioner. 

V. 

L, Kishan Chand and others ~~ 

P^efendants — Respondents. 

Civil Bevn. No. 66 of 1937, Decided 
on 18th January 1938, from order of 
Diet. Judge, Dera Ismail Khan, D/. 18th 
November 1986. 

Civil P. C. (1908), Si. 20, 23, 151 — Leave 
irenled ueder S. 20 (b) wilkeut notice to 
oppoille parly — Objcelione againrt luch 
leave cannot be bcerd under S. 151, es oppo* 
•lie party could leiert to S. 23. 


Where leave under 8 . 20 (b) le Btanted nuv. ^ 
isBuing notice to the oppoeite party, th^ Court 
cannot hear objection against such leave by ein 
cleing its inherent jurisdiction and paee ordero In 
the ends of juetioe, as the opposite party can 
approach the Court for an order under 8 . 23 ( 8 ) 
which is the proper remedy for him \ a I r 
1933 Lah 266, Dissent. •, A I R 1927 Bom 79 
Rel, on; 30 Mad 438, Disting, [P 17 0 1 ] 

S. Raja Singh and Jiwan Lai Kapur — 
for Petitioner. 

L. Bhawani Dass — for Eespondents 
(Kishan Chand and Sufi Khuda 
Bakhsh). 

L. Narain Das Mata — for Bespondent 
(Partap Singh). 

Almond J. C. — L. Bhagwan Das, a 
resident of Lyallpur through his agenb 
L. Tej Bban of D. I. Khan brought a suit 
for cancellation of partnership and rendi. 
tion of accounts against (l) Kishan Chand 
of D. I. Khan, (2) Damodar Das of Dis¬ 
trict Kohat, (3) Khuda Bakbsh of District 
Jbelum, and (4) Partap Singh of Lahore. 
He admitted in bis plaint that no part of 
the cause of action arose in D. I, Khan 
but be asked for the leave of the Court 
under 8. 20 (b), Civil P. C., to institute the 
suit in D. I. Kban and leave was granted. 
The defendants were eventually served 
and of them Partap Singh applied that the 
order giving leave to the plaintid to insti- 
tute the suit in D. I. Kban district should 
be set aside and that the plaint should be 
returned to the plaintiff for presontation 
in the proper Court which he alleged was 
a Court in Sukbar. 

Tbo trial Judge accepted the application 
by invoking the aid of S. 151, Civil P. C. 
and relied in this connexion on two oases 
reported as 30 Mad 438^ and AIR 1933 
Lah 266.^ An appeal against this order 
was preferred to the District Judge who 
dismissed it relying on the same two 
rulings and bolding that it was obviously 
for the convenience of the parties that the 
case should be beard in Sukbar. Against 
that order, the plaintiff has applied for revi¬ 
sion to this Court. He contends that the 
order made under S. 151, Civil F. G., was 
made without jurisdiction. The petition is 
opposed by Partap Singh. It is not disputed 
by either party that it is within the jurisdio- 
tion of the Court to pass an order granting 
leave under 8. 20 (b) of the Code without 
notice to the defendants. Learned counsel 

1. BeBhaglrl Bow v. Askar Jang, (1907) 80 Mad 
4S8=:1T M li J 304. 

3. Sant Bam v. Mniu&l Bank of India Ltd, 
(1938) 80 A I B Lah 366=^160 I 0 S69. 
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for the petitioner oontenda that the provi¬ 
sions of S. 151, Civil F. Cm oould not be 
invoked in order to oanoel the leave given 
as auoh an order waa not neoesaary for the 
ends of jaatice or to prevent the abuse of 
the prooesB of the Court; further on the 
ground that the provisions of that seobion 
oould not be invoked when the petitioner 
had another remedy as in the present ease 
he had under Ss. 22 and 23 of the Code. 

Learned oounsel for the contesting res¬ 
pondent holds that the ease waa one in 
whiob S. 151, Civil P. 0., oould be applied 
even if he had another remedy under 
8s. 22 and 23 of the Code. He farther oon- 
tends however that the remedy under 
Sa. 22 and 23 of the Code was not open to 
him as he was contesting the jurisdiotion 
of the D. I. Khan Court to entertain the 
suit at ail. He argued that the words 
"Where a suit may be instituted in any 
one of two or more Courts" occurring in 
S. 22 of the Act refer to a oaae which 
might be instituted in any one of two or 
more Courts as of right and without the 
leave of the Court. A large number of 
authorities have been cited before us but 
there is no case which is on all fours with 
the facts of the present case. The Lahore 
case which was relied upon by the Courts 
below has certain features in common 
with the facts of the preaent case. In that 
case, leave was given to the plaintiff under 
S. 20 (b), without issuing notice to the defen. 
dants. Two of the defendants went on revi- 
eion to the High Court and it was held that 
the granting of leave without first issuing 
notice to the opposite party was not a 
strict requirement of S. 20 of the Code, and 
that the refusal of the trial Court to issue 
notioe did not amount to any illegality or 
material irregularity in the exercise of 
jurisdiction so as to justify interference in 
revision under S. 115, Civil P. C. But the 
learned Judge himself acting under the 
provisions of S. 161, Civil P. 0. directed that 
the trial Court should issue notioe to the 
defendants before granting leave. With all 
due deference, we are unable to agree with 
the principles laid down in that judgment. 
It was definitely found that the issuing of 
a notioe to the defendants was not necessary 
under the law, yet it was directed that in 
order to meet the ends of justice a notioe 
should be issued. 

The Madras case which was relied upon 
by the Courts below is entirely dissimilar 
to the present one. That was a case under 
Clause 12 of the Letters Patent which gave 


the Court a discretion to refuse to enter, 
tain a suit even when a part of the causa 
of action arose within its jurisdiotion. That 
discretion was exercised against the plaintiff 
and the order was maintained on appeal. 
Of the other oases which have been cited 
before us, the one which is most similar to 
the facts of the present case is reported 
in 51 Bom 26^. In that case plaintiff had 
brought a suit in Surat. The Judge who 
was hearing the case was of the opinion 
that although he had jurisdiction to hear 
the case, it should more properly have been 
brought in Calcutta. He ordered therefore 
that the proceedings should be stayed. The 
case went up to the High Court and there 
it was held that this order could nob 
be maintained under the present Code 
although it would have been a perfectly 
valid one under S. 22 of the Code of 1882. 
They held that the proper course for the 
defendants to take was to have applied to the 
Court for an order under S. 23 (3) of the 
Code and that there was no scope for 
resorting to the exceptional provisions of 
S. 151, Civil P. 0. 8. 161, Civil P. C., is 
to the following effect : 

Nothing in this Code shall bs ddsmed to limit 
or otherwise affect the inherent power oftheOoart 
to make suoh orders as may be neoessary for the 
ends of justioe or to prevent abase of the prooess 
of the Ooart. 


And these powers have been used in 
many cases by Courts in order to revise 
orders passed by themselves, particularly 
In cases where an application for revision 
lid not lie, It is however essential in order 
to invoke the provisions of this section 
that it should be neoessary for the ends of 
[ustioe or to prevent abuse of the process 
of the Court. There cannot be any sugges¬ 
tion in the present case that there has 
been any abuse of the process of the Court. 
The plaintiff had the option of bringing the 
oase either at Sukhar without leave or 
bringing it in D. I. Khan with the leave 
of the Court. Ho chose the latter course 
which he was quite entitled to do. Nor are 
bhere any apparent grounds on which it is 
necessary for the ends of justice that the 
aase should bo heard at Sukhar. It 
be that it would be more convenient to the 
parties but it is doubtful if this is even t e 
aase. Three of the defendants do not oppose 
the hearing of the case in D. 1. Khan and 
Sukhar is oertainly farther from the resU 

8. Vallabhbhai Natanjl T. 0'»*>o‘****S*“?m*l Q 

Dai, & Oo. (1987) 14 A I B Bom 79-100 I 0 

164=61 Bom 96=88 Bom L B 14«. 
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denoe of any of the parties to the ease 
than is D. I. Khan. 

Furthermore it is against the established 
praotioe of the Courts to invoke the use of 
this section when a party has another 
remedy open to him and we are of the 
opinion that such a remedy is provided by 
8 b. 22 and 23 of the Code. We are unable 
to read into the wording of S 22, the 
meaning which learned counsel for the con. 
testing respondent would put upon it. W^e 
consider that the respondent could have 
approached this Court for an order under 
S, 23 (3), Civil P. 0-, and that was the 
proper remedy which he should have pur. 
sued. For these reasons we accept this 
application and set aside the order of the 
Courts below on the ground that the order 
of the trial Court dated 27th November 
1935 was made without jurisdiction, and 
we direct that the suit should proceed in 
that Court. The plaint which was returned 
to the plaintiff’s counsel has been presented 
in this Court and we direct it to be sent to 
the trial Court along with the record of 
the case. Costs incurred up to date in all 
Courts shall be costs in the suit and we 
fix pleader's fee in this Court at Hs. 50. 

v.B.B./r.k. Application allowed. 
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Mir Ahmad J. 

Surjan Singh Bhai Murli Singh — 

Decree-holder — Appellant. 

V. 

Bam Singh Bhai Murli Singh — 

J udgmcnt-debtor — Respondent. 

Appeal No. 98/41 of 1937, Decided on 
22nd January 1938, from order of Senior 
Sub.Judge, Pesbawar, D/- 14th June 
1937 

Civil P. C. U908). S. 51. Provito, Cl. (b)— 
Judgment.debtor after decree eelling bii 
propertr. receiving eale contideration but 
neglecting to pay decretal amount — He 
becomes liable to be detained in civil prieon. 

Where a Judgment-debtor after the date of the 
decree, eells hie property, reoelvee the ooneidera* 
tloQ but negleota to pay the decretal amount or a 
eubstantlal part thereof. Cl. (b) of the Proviso to 
8. 61 cornea into play and he la liable to be 
detained In civil prison. [PIS Cl] 

L. Charanjit Lai — for Appellant, 

L. Wazir Cband — for Respondent. 

Judgment.—Surjan Singh had a decree 
against Bam Singh. He applied that Bam 
Bingh should be detained in civil prison. 
Bam Singh pleaded exemption under the 
proviso to B. 51. Civil P. 0., which has 
1988 W/S 


been enacted by the Legislature by Act 
No. 21 of 1936. Evidence was led by both 
parties. Ram Singh himself admitted on let 
May 1937 that about 7 or 8 months before 
that date he had sold bis 0.1.3 share in 
the Peshawar Talkies to one Nirmal Singh* 
for Rs. 2500. Nirmal Singh deposed that 
Ram Singh bad sold his share to him for 
Rs. 2500, that intimation of the sale was 
sent to the Registrar of Firms in Govern, 
her 1936, and that he bad paid the consi. 
deration to Ram Singh in four instalments 
of Rs. 500, 700, 800 and 500. The trial 
Judge remarked that the judgment.debtor 
bad been receiving some money but as 
his daughter was ill and he was out of work, 
the receipt of the money could not be 
held to mean that be was able to pay the 
decretal amount. He therefore refused to 
send him to prison. Surjan Singh has 
come up on appeal to this Court. The 
proviso to S. 51, Civil P. C., is in the 
following terms: 

Provided that where the decree ia for the pay 
meat of money execution by detention in prison 
eball not be ordered unless, after giving the judg¬ 
ment-debtor an opportunity of showing oauee 
why be ehould not be committed to prison, the 
Court lot reasons recorded In writing, is satisfied 
(a) that the judgment-debtor, with the object or 
effect of obstruotlog or delaying the execution of 
the decree. U) is IMsely to abscond or leave the 
local limits of the jurlediotlon of the Court, or (it) 
has, after the institution of the suit la which the 
decree was passed, dieboneatly transferred, con¬ 
cealed or removed any part of his property, or 
committed any other act of bad faith in relation 
to his property: or (b) that the judgment-debtor 
baa, or has bad since the date of the decree, the 
means to pay the amount of the decree or some 
substantial part thereof and refuses or negleota or 
has refused or nsglcoted to pay the same,. 


It was pointed out by the counsel for 
the appellant that the decree was passed 
on Ist July 1936 and that the transfer of 
his share in the Talkies by Bam Singh in 
favour of Nirmal Singh took place after 
that date. Counsel argued that in the 
oiroumstanoea the respondent had received 
moneys after the passing of the decree 
which he could have used to pay the 
decretal debt of roughly about Rs. 1500 
and contended that the fact that he had 
neglected to do so deprived him of the 
protection afforded by the proviso to 8. 51 
Civil P. C. Learned oonnsel for the res¬ 
pondent met this argument by saying 
that his client had recovered the money 
from Nirmal Bingh long before the sale 
and that the sale took pUoe only to liqui. 
date past debts. 



18 Peshawar Md. Zaman v. Emperor {Almond J. 0.) 


&. I. R. 


I have been through the record and 
have not been able to find any evidence 
to substantiate the allegation of the oonnsel 
for the respondent. Nirmal Singh definitely 
states that the intimation of the sale was 
sent to the Registrar of Firms in Novem¬ 
ber 1936 and the consideration was paid. 
It does not require an argument to show 
that the oonsideration oould not have pre. 
ceded tjBe sale. At any rate, Nirmal Singh 
was not asked whether the sum had been 
borrowed previous to the sale and the 
normal presumption would be that the price 
was paid after the sale had been effected. 
It is obvious that the respondent received 
Rs. 2500 and did not make an attempt to 
pay up the amount of the decree or a 
substantial part thereof. Consequently 
clause (b) comes into play and he becomes 
.liable to be detained in civil prison. 1 ac- 
oept the appeal, set aside the order of the 
trial Judge and hold that Ram Singh is 
not protected by the proviso to S. 51, 
Civil P. C. Appellant shall have his 
costs in this Court. Pleader's fee Rs. 16. 

D.s./r.K. Appeal accepted. 
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Almond J. C. and Mir Ahmad J. 

Mohd. Zaman and others 
Accused — Appellants. 

v. 

Emperor, 

Criminal Appeal No. 505 of 1937, 
Decided on 31st January 1938, from order 
of Sees. Judge, Peshawar, D/. 9th Decem¬ 
ber 1937. 

(a) Evidence Act (1872), S. 145 — Witnece 
•ought to be contradicted in croit-exami* 
nation by bit statement to police — It if not 
necesiary that statement must be proved 
first—Cross-examination can be allowed sub¬ 
ject to subsequent proof of statement. 

Where a witness la songht to be oontradloted 
by a statement made by him to the polioe, it la 
not neoeseary that snob statement mast first be 
proved before the witness is allowed to be oross- 
examined upon It. In order to avoid delay, there 
oan be no objeotion to the witness being oross- 
examined on his statement to the police, provided 
that the statement is proved snbeeqaently. The 
aeonsed baa no right to diotata the order in which 
the proseontlon witnesses shall be examined : 
AIB 1935 Bang 98, Foil. [P 19 0 9] 

(b) Penal Code (1860), Ss. 34, 325 and 302 
— Dispute between deceased and accused 
who were brothers over right to possess cer¬ 
tain land Land admittedly in possession of 
accused ~ Deceased attempting to plough 
land— Accused end his party arriving on the 
spot — Sudden quarrel arising between par¬ 
ties and accused and his party inflicting in¬ 


juries on deceased with slicks—'Accused held 
to be guilty under S. 325f34 and not under 

5. 302—No right of private defence of person 
or property held to exist. 

There was a dispute between the deceased and 
the accused who were brothers over the right to 
possess cectaiu piece of land The land was in 
possession of the accused. The deceased along 
with two others determined to plough the land 
and on the day of ooourrenoe the deceased started 
ploughing it. On being informed about this by 
the aooused, the eldest brother of the deceased and 
aooused went and remonstrated with the deceased 
with a view to settle matters amicably and on hla 
persnaslOD the deceased stopped ploughing for the 
time being. At this stage the accused and his 
party arrived on the scene and a sudden quarrel 
having arisen between the parties, the aooused 
and hie party assaulted the deceased with sticks 
infiiotlog several injuries on him. One of the 
sticks which was recovered was an ordinary 
walking atlok made of oane. The majority of the 
injuries infiioted were simple in nature : 

Held that no question of private defence of 
person or property arose in the case. Having regard 
to the olroumstanoes it oould be assumed that the 
aooused formed a oommon intention on the spot 
to commit the ofienoe. It oould not be presumed 
having regard to the oiroumstances and the in- 
jnrisB infiioted and the weapons used that there 
was intention to oommit murder. The aooused 
merely Intended to oauee grievous hurts and were 
therefore guilty under 8. S25/34 and not nnder 
8. 802. [P 21 0 IJ 

S. Aaraegzab Khan — for Appellants, 

8. Raja Singh, Advooate.General — 

for the Crown, 
Almond J. C. — Mohd Zaman, aged 40, 
his son Gnlzaman, aged 16, and his sister's 
son Alizaman, aged 26, have beenoonvioted 
of an offence nnder 8. 302/34, I P. 0. and 
have each been sentenced to transporta¬ 
tion for life. They appeal against their 
convictions and sentences. With them 
was tried one Shah Zaman who is the son. 
in. law of Mobd Zaman. He was acquitted* 
Malik Aman, the deceased person in the 
case who was the brother of Mohd Zaman, 
appellant, was found by the doctor to have 
the following injuries ou his person : 

1. A oontnsioD 3^” x i'* on the left side of the 
head. 

2. A oontused woxuad 3** x 2” on the baok of 

the head. 

8. A contused wound 8’* x on the right side 
of the head behind the ear. 

A, An injory to the middle finger of the left 
hand i”x 1/6'’. 

6. An injury to the little finger of the left 
hand I” long. 

6. Eight injuries ou the baok varying in slae 
from li”x J” to 7”x li”, 

All the head injaries were classed by 
the doctor as grievous. The skull was 
fractured at its base in the middle fossa 
and the right temple bone was also frao- 
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tnred. The patient died in the hospital 
on 6th June 1937, the offenoe having been 
committed on 3 let May. We doubt whe- 
tber the olaesiBoation of the injury on the 
left side as grievous is correct. No bone 
was fractured on that aide of the bead. 
There appears to have been no injury 
to the brain under it and death was 
actually caused as the result of the frao. 
ture of the base of the skull. Bostan, 
F. W. 3, who is another brother of the 
deceased and Mohd Zaman bad the follow, 
ing injuries : 

1. An injury 1" x |" on the left side of the 
bead. 

S. A eorabob x §” on the left side of the 
head. 

3. Four iojuries on the right side of the back 
varying in eizo from 2” x I” to 4” x 1”. 

4. An injur; 3" z 1” on the left aide of the 

back 

5. Left leg was swollen. 

6. Ad abrasion above the right 

elbow. 

Mohd Zaman appellant had the follow¬ 
ing injuries : 

X> An injur; 1^" z i*' on the left arm below 
the elbow, 

9. An abtaalon on the right ear z 
8. A swelling on the left shoulder 3" z 2”. 

The dispute between the parties arose 
over the right to possess field No. 39. This 
field number bad been mortgaged by one 
Sabaz All to Abdullah, a deceased brother 
of Malik Amao, and bis two brothers. The 
equity of redemption was subsequently 
sold to Khanizaman. (It does not appear 
in the evidence whether this Khanzaman 
is the same person as P. W. 8). There 
had then been an informal partition bet. 
ween the parties but Mohammad Zaman 
bad been put into poBseseion of the share 
of Malik Aman some five or six years ago. 
because be had paid a debt due from tbe 
latter. That Mohammad Zaman was in 
posBCBsioD of tbe disputed piece of land is 
admitted by tbe prosecution witnesses 
with the exception of Boeban. Bostan 
stated in Court that tbe piece of the laud 
which Malik Aman tbe deceased wanted 
to plough on the day of ooonrrenoa was 
bis own piece of land. He was confronted 
with tbe statement which be made to the 
police in which statement he bad admitted 
that tbe land which Malik Aman wanted 
to plough was tbe land in possession of 
Mohammad Zaman. At this stage we 
mast make a small digression. Tbe 
learned Sessions Judge held in the course 
of hU judgment that the defence had not 


made a proper use of this etatement to 
the police. He remarked as follows • 
Bostan having denied that he made enoh a 
etatement, it waa for the counsel of the accused 
to prove such a etatement and then to make uo« 
of it under S. 145, Evidence Aot. 


The statement of Bostan made bo the 
police was actually proved by Ali Asghar, 
Head Constable P. W. 13, and we presume 
that what the Sessions Judge intended 
was that it was tbe duty of tbe accused 
to prove the statement before using it for 
the purpose of cross-examination. If that 
was tbe intention, we can only say that 
we do not think it neoesaary that the 
statement should be proved before the 
witness is oroas-examined upon it. There 
is a case decided by a Division Bench of 
the Hangoon High Court reported as 
AIR 1935 Rang 98^ in which tbe follow. 


ing head-note appears and is correctly 
reproduced from the judgment : 

Those parts ol the statemont whiob are used 
in cro56*exarDlnatioD to oontradiot tbe witness 
must be proved and brought on tbe record. This 
can ordinarily be done b; the admission of (be 
svitness that he made the etatement or by 
examination of the police officer who recorded it. 
If tbe latter course is neoessary in order to avoid 
delay, there can be no objection to allovring tbe 
oross-examioation, subject to subsequent proof of 
tbe statement. 


So far as we are aware, the accused has 
no right to dictate tbe order in which the 
prosecution witnesses shall be examined 
and we can see no possible objection to 
tbe witness beiog cross-examined on hie 
statement made to tbe police, provided 
that tbe statement is subsequently proved. 
To turn to tbe facts of tbe case : we are 
in agreement with tbe finding of tbe 
learned Sessions Judge that Mohammad 
Zaman was in possession of the disputed 
piece of land at the time tbe offence was 
committed. 

There are seven witnesses to tbe actual 
ooourrenoe. Bostan states that Malik 
Aman began to plough the disputed piece 
of land. Then Safdar Ali came and made 
Malik Aman sit by him. At this stage the 
four accused came up and began to assault 
tbe deceased with sticks. He (the witness) 
went running from his thresbing-floor a 
hundred paces away and he was also 
attacked by tbe accused. Safdar All, 
another brother of tbe deceased, states 
that be bad beard that tbe deceased, 
Bostan and one other person had held a 


1. Nga U Kbfne v. Emperor, (1936) 23 A I B 
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coDBuUation and determined to plough this 
disputed pieoe of land. On the morning of 
the day of ooonrrenoe at about sunrise 
Mohammad Zaman appellant informed 
him that the deceased had begun to 
plough the pieoe of land. The witness 
therefore went to the held and remon. 
strated with the deceased. The deceased 
stopped ploughing and they began to talk 
together. Then Bostan arrived and asked 
the deceased whether he had come to sit 
down or to plough. Malik Aman there, 
upon got up, took a stick in his hand and 
began to plough. At this stage Moham. 
mad Zaman appellant arrived. Bostan 
abused him and said that be should not 
enter the held. Malik Aman and Bostan 
ran towards Mohammad Zaman with 
upraised sticks. Ali Zaman appellant also 
appeared on the scene. Gut Zaman and Shah 
Zaman also appeared and out of the crowd 
which bad assembled be saw Bostan and 
Malik Aman on one side and Ali Zaman and 
Mohammad Zaman on the other hghting. 
Aiter the hght was over, he accompanied 
bis brother to the police station and made 
the report as his brother was unconscious. 
Masdar Ali states that be was at his own 
threshing.hooi^a hundred paces away when 
the deceased passed him with a plough. He 
told the deceased that he ought not to 
take the law into bis own bands. Later 
he saw the four accused at the scene 
but did not see them actually delivering 
any blows. His statement to the com. 
mitting Magistrate was brought on the 
record under the provisions of S. 288, 
Criminal P. C., and in that statement be 
had said that he bad seen all the four 
accused delivering blows. The deceased 
and the appellant Mohammad Zaman are 
the sons of the witness’s father's sister. 
Kbanizaman, P. W. is the brother of 
Masdarali and corroborates the state, 
menb of that witness. Even before the 
Sessions Judge, the witness admitted that 
he saw the four accused striking the 
deceased and Bostan. Gulzaman, P. W. 9, 
was milking a buffalo some distance away 
when be beard a row. He went towards 
the scene of occurrence and when he got 
to some high ground he saw that the four 
accused on one side and Malik Aman and 
Bostan on the other side were fighting. 
With the exception of Bostan, they all 
had sticks and Bostan was throwing 
stones. Fagir, F. W. 10, was in his cattle, 
shed near the scene of occurrence. He 
also saw that the three present appellants 


were fighting with Malik Aman and 
Bostan. Shah Zaman joined in the fight 
later when the witness reached the spot. 

Abdul Bahman is a lambardar who 
says that after the fight was over he went 
to the scene of occurrence and there the 
deceased told him that he bad been 
attacked by the four accused. The wit. 
ness admitted in a half-hearted fashion 
that Mohammad Zaman must have given 
evidence against him in a civil case. The 
doctor, who conducted the post.mortem 
examination, was questioned as to whe. 
ther it was possible for the deceased to 
have spoken after be had received his 
injuries and was unable to give a definite 
opinion. 

Daring the course of investigation a 
stick was handed over to the police by 
Mohammad Zaman accused which was 
sent for medical examination. It was 
proved to have stains of blood on it but 
they bad disintegrated so far that their 
origin could not be distinguished. This 
stick is an ordinary walking stick made of 
cane just under 1'' in diameter. The four 
accused pleaded not guilty. Mohammad 
Zaman stated that Malik Aman and 
Bostan were forcibly ploughing bis land 
and when he objected, they assaulted him 
aud caused him injuries. He brought a 
complaint against them which was dis. 
missed in default. The other three accused 
stated that they took no part in the fight 
and that they were charged on account of 
their relationship with Mohammad Zaman. 
All the four assessors who sat with the 
learned Sessions Judge found that the 
accused had no intention to murder the 
deceased aud that the fight had taken 
place over land. One of them definitely 
found Shah Zaman, the aogitted accused,, 
innocent. 

In the course of bis arguments before us 
learned counsel for the appellants hae 
claimed for his clients the full right of 
private defence both of person and pro¬ 
perty. The learned Advocate.General seeks- 
to deny the right of private defence to 
property not on the ground which was 
taken by the learned Sessions Judge, 
namely that although there was a tres¬ 
pass it was not criminal trespass but 
on the ground that the deceased was- 
doing no irreparable barm to the pro^rty 
and that the accused had time to have- 
recourse to public authorities. He denies- 
fehat the appellants had any right 
ever of private defence of person. 
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have come to tbe oonolueion that the ques* 
tion of private defence either of person or 
.property does not arise in the present case, 
it is shown both by Safdar Ali and Bostan 
that immediately prior to the offence 
Safdar Ali had intervened with a view to 
attempting to settle the case and that for 
the time being at any rate the deceased 
had ceased ploughing tbe land. Safdar All 
is the eldest of the brothers and it appears 
that he genuinely wanted to effect a settle¬ 
ment. It appears that while he was 
trying to do 80 | the three appellants 
arrived upon the scene, that a sudden 
quarrel arose between them on the one 
side and tbe deceased and Bostan on tbe 
other, and that it was in the course of 
that sudden quarrel that they indicted tbe 
injuries. We do not however hold that it 
follows from this that no common inten¬ 
tion was formed between the three appel¬ 
lants, for it is possible for a common 
intention to be formed on the spot, and 
in view of the numerous injuries and pro¬ 
tracted beating which they gave to the 
deceased and Bostan, we can only assume 
that they formed an intention at tbe spot 
to commit an offence. It remains to be 
seen what is tbe nature of that offence. 

We do not think that it can reasonably 
be presumed that the intention was to 
commit murder. Sticks are not of their 
own nature deadly weapons and the one 
which has been recovered is an ordinary 
walking stick made of cane. The majority 
of tbe injuries which were inflicted were 
simple in nature and we think, taking into 
consideration all the oiroumstanoea of the 
case, that the accused formed a common 
intention to cause grievous butt with blunt 
weapons. They are therefore guilty of an 
offence under 8. 325/34, Penal Code. The 
maximum punishment provided for an 
offence of that nature is 7 years’ R. I. and 
in awarding puniabment we take into 
consideration the (act that the deceased was 
undoubtedly to blame for this occurrence 
in the first instance and also in the case 
of one of the appellants his age ; we refer to 
Golzaman in this oonnexioo. We think 
that in the case of Mobd. Zaman and Ali 
Zaman a sentenoe of four years’ B, I. will 
meet the ends of justice and that Gulza- 
man in view of his age should now be 
released. For these reasons we accept this 
appeal to tbe extent that we alter the 
oonviotions from these under B. 302/34, 
Penal Code, tooonviotions under S. 325/34, 
Penal Code, and we reduce the sentences 


passed upon Mohd. Zaman and AUzaman 
bo four years’ R. I. each and that passed 
upon Gulzaman to the amount of imprison¬ 
ment which he has already undergone. 

r.m./r.k. Order accordingly. 
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Billa Bam L. Paira Ram and others 
Accused — Petitioners. 

V. 

Emperor. 

Criminal Reyn. No. 352 of 1937, Decided 
on 18th January 1938, from order of Bess. 
Judge, D. I. Khan. D/- 17bh August 1937. 

(a) Punjab Exciie Act (1 of 1914), S. 58 (2) 
(d)-*RuIee undel—Rulea framed by N.W.F.P», 
R, 3 —Local Government by R» 3 permitting 
tranaport of foreign Hquor free of ait restrict 
tions—Rule of Revenue Comtniaatoner placing 
restrictiona on Iraoaporting foreign liquor ia 
ultra virea« 

By Rule 3 framed by the Local Ooveroment of 
N. W. F. Provincee and publi&bed uudoc l^otifioa* 
tloD No. 763-Ero. dated 13th November 1916, 
the ttaoeporb of foreign liquor from one place to 
another in N. W. F. Proviuoea has been free of 
all reetriotione. Hence R. 3 framed by Revenue 
Oommieaioner under Notification No 4, Bzo. 
dated 5th January 1917, placing rostciotlons on 
the transport of foreign liquor is ultra vires and 
therefore the broach of thia rule oaouot be 
punished* 23 0 1] 

(b) Punjab Excise Act (1 of 1914), S. 58 (2) 
(d) - Rules under, framed by Local Govern¬ 
ment of N. W. F, P., R. SO—Form L. 17— 
Licensee is not bound to put labels on bottles 
of methylated spirit when they are in transit 
or when they are placed in quarters behind 
shop. 

The license In Form L. 17 granted by the Ool* 
lector under R. 60 of Notification under 8. 66 (2) 
(d) deals only with tbe sale of denatured spirit in 
the promlecB wbiob is specified in it* It therefore 
follovrs that the bottloB when exposed for sale on 
tbe premises are required to bear the proscribed 
labels* There Is nothing in tbe Rules to indicate 
that a lioensee is bound to put the labels on tbe 
bottles when they are in transit, viz* when he 
sends them from one place to another or when 

they are kept in quarters behind the shop* 

^ r (P 33 0 2] 

(c) Punjab Excise Act (I of 1914), S. 58 (2) 
(dj—Rules under, framed by N. W. F* P., R,30 
—Entry of boltles in register can be made at 
any time during day, 

Under R* 30, the entry of bottles in tbe regis¬ 
ter may be made at any time during tbe day. 
Hence where bottles have arrived at 10 o'olook 
the entry need not be made immediately but 
be made at any time during the day* (P 23 0 2] 

L* Narain Das Mata — for Petitioners. 

S. Baja Singh, Advooate-General — 

/or the Crowne 

Mip Ahmad J.—Billa Bam, Bhagwan 
DaB8, Diwan Cband and Lai Cband are 
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the proprietors ol the firm, Messrs. Biila 
Bam and Sons which deals with wine and 
methylated spirits at D. I. Khan. The 
firm has a branch at Manzai for selling 
liquor, which was run by Girdbari Lai in 
March 1937. On 16th March 1937, the 
firm sent 21 bottles of foreign liquor and 
6 bottles of methylated spirit to their shop 
at Manzai. Three bottles of foreign liquor 
were in one orate and 18 in another. It so 
happened that the person who was taking 
the bottles in the lorry banded over the 
orate of 3 bottles of foreign liquor and 
6 bottles of methylated spirit but could 
not unload the orate of 18 bottles for 
want of time. The lorry went on to J andola 
and on the return trip the orate was deli¬ 
vered. It appears that the Esoise Inspeo. 
tor was olosely following the consignment 
and just after the throe bottles of foreign 
liquor and 6 bottles of methylated spirit 
were landed be appeared in the shop. He 
asked Girdbari Lai to explain why the 
three bottles of foreign liquor bad not been 
entered in the register. The 6 bottles of 
methylated spirit were also found by the 
Excise Inspector lying in the baok quarters 
of the shop. They bad no proper labels 
on them showing that they contained 
methylated spirit. Moreover it is common 
ground that no permit for taking the 21 
bottles of foreign liquor to Manzai was 
obtained by the firm at D. I. Khan. 

As a consequence, the proprietors of the 
firm were challaned under 8. 61, Excise 
Act, for transporting 21 bottles of foreign 
liquor from D. I. Khan to Manzai without 
a permit and 6 bottles of methylated spirit 
without the prescribed labels. Another 
case was also sent up against the pro. 
prietors and Girdbari -Lai. Girdbari Lai 
was prosecuted under S. 61, Excise Act, 
for keeping the three bottles in the shop 
without entering them in the register and 
for being in possession of 6 bottles of 
methylated spirit without proper labels. 
The proprietors were charged under 8. 77, 
Excise Act, for the delinquency of their 
agent. The Magistrate, First Class, Tank, 
convicted the accused in both cases. In 
the first case he sentenced each proprietor 
to a fine of Bs. 25 or in default 30 days 
simple imprisonment. In the second case 
the proprietors were fined Bs. 25 each 
under S. 77, Excise Act, and Girdbari Lai 
was fined Bs. 50 under 8. 61 of the same 
Act. In this case also they were ordered 
to undergo 30 days simple imprisonment 
in default of payment of fine. The pro¬ 


prietors approached the Sessions Judge, 
Derajat, on revision side without success. 
They have therefore instituted two revi. 
sion petitions in this Court against their 
convictions and sentences, 

Counsel for the petitioners urged that 
no permit was required for taking foreign 
liquor from D. I. Khan to Manzai, that 
the three bottles of foreign liquor had just 
arrived at Manzai and the agent had 
under the law one day’s time to enter 
them in the book, and that labels were 
necessary on the bottles of methylated 
spirits when they were exposed for sale in 
the shop and not when they were kept in 
the quarters behind it. An important 
question of the interpretation of Excise 
law being involved, the matter was refer, 
red to a Bench of this Court. It would be 
useful first to refer to the law which bears 
on the points in issue. 

Seclion 68, clause (2) of the Excise Act 

The Local Government may, by notlfioation, 
make rules for the purpose of oarrylng out the 
provisions of this Aot or any other law for the 
time being In force relating to excise revenue. 

Clause (3). In particular and without prejudice 
to the generality of the foregoing provisions the 
Local Government may make rales • • • 

(d) regulating the Import, export, transport or 
possession of any excisable article. • • • 

Section 59.-~*Tbe Financial OommisBloner may, 
by notifloation, make rales • • • • 

(f) prescribing the authority by, the restrictions 
noder and the oondltion on whioh any license, 
permit or piss may be granted • • • • 

Now a comparison of the two sections 
clearly shows that the Local Government 
has first to make rnles regulating the 
import, export, transport or possession of 
any excisable article, and then the Finan¬ 
cial Commissioner could prescribe the 
detail as to the authority by, the restrio- 
tioDB under, and the condition on which 
any license, permit or pass could be grant, 
ed for that import, export, transport or 
possession of any excisable article. The 
Local Government of N. W, F, P. has made 
rules under S. 58 (2) (d), Punjab Excise 
Aot, for regulating the import, export or 
transport of liquor and they were pub¬ 
lished under Notification No. 753-Exo. 
dated 13th November 1916. B. 3 of this 

Notification runs thus : 

Imported foreign liquor and beer made in India 
may be Imported, exported, and transported free 
of all restrlotlone up to any quantity^. 

We may note that the term transport 
has been defined in 8. 3, 01. 21, Punjab 

Excise Aot, in the following words : 

^Ttanspofk* maaoB to iQoye Ifoni one pJaod lo 
another within the Panjaba 
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In N. W. E. Province it would mean the 
moving of the liquor from one place to 
another in this province. In spite of B. 3 
of Nobihoation No. 753 Exo. the Revenue 
Commissioner has placed restrictions on 
taking foreign liquor from one place to 
another; vide Notihoation No. 4.Exo. dated 
5th January 1917, B. 3 of which runs as 
follows : 

Any person importing, exporting or transport¬ 
ing liquor must obtain a permit from the officer 
authorized to grant suob permits in the distriot of 
deehinatioQ, and a pass from the officer authorized 
ito grant euch passes in the distriot of iesue. 

The petitioners were convicted for the 
breach of this rule. We are of opinion 
that the Local Government having exempt, 
icd the import, export or transport of 
foreign liquor from all restrictions the 
rules contained in Notification No. 4-Exa. 

I 

are ultra vires altogether. It follows that 
no permit was necessary for sending the 
21 bottles of whiskey from D. I. Khan to 
Manzai and the conviction of the accused 
on that account is not maintainable. As 
regards the despatch of 6 bottles of 
methylated spirit from D. I. Khan to 
Manzai we have first to consider the con. 
ditioDS of the license granted to the firm 
for possessing denatured spirit. B. 50 of 
Notification No. 793.Exo. dated 27th 
November 1916 directs that "the Colleo. 


tor may grant licenses in Form L. 17 for 
the vend of denatured spirits." Form 
L. 17 begins with the following words : 

Subject to the conditions applicable to all 
lioenees publUhed In the N. W. P, Province Notl- 
floatlon No. 721 Exo., 723 Exo., 724 Exo. and 
726EXO .dated 20thOctober ISlG.and in Revenue 
OommlBBlooet’a Notification No. 793 Exo. dated 
S7(b November 1016 
and the epeolal oondltlone below 


This lloenae authorlzlDg the sale of denature^ 
splclt only in the premises herein specified, tha 

is to say.and for the period from 

to is granted to 

of 


appears in the previous six oondi«««« 
Now it is obvious that the license da 
only with the sale of the denatured spitu 
in the premises which is speciSed in it and 
it is therefore only logical to hold that the 
bottles when exposed for sale on the pre. 
mises are required to bear the prescribed 
labels. There is nothing in the rules bo 
indicate that a licensee is bound to pot the 
labels on the bottles when they are in 
transit, viz. when be sends them from one 
place to another. Senoe the conviction of 
the accused for sending the six bottles 
from D. I. Khan to Manzai without the 
prescribed labels is also untenable. 

We will now turn to the second case. 
We have to see whether any offence was 
committed by Girdhari Lai because he did 
nob enter the 3 bottles of whiskey in the 
shop register directly they arrived and 
because be kept the 6 bottles of methy. 
lated spirit in the back room of the shop 
without the prescribed labels. B. 30 of 
Notification No. 93.Exo. deals with the 
register which is kept by the licensee for 
bis stock. It runs thus * 

Every lioensee shall maintain tha register pres* 
oribed for the olass of business carried on by him, 
and shall make all preeotibed returoe punctually. 
True aooounta of traneaotions shall be maintained 
from day to day in ink. • • . • 

It is clear that Girdhari Lai bad to 


enter the three bottles of whiskey in his 
book and be could have done it at any 
time during that day. It is not denied 
that it was about 10 o’clock that the 
bottles arrived and the Inspector also 
reached the Manzai shop. Id the oiroum. 
stances, we feel that Girdhari Lai was not 
given breathing time in the matter and 
we presume that if he bad been allowed 
enough time he would have made the 
entry as required by law during that day. 
We therefore hold that Girdhari Lai waa 


not guilty of the breach of B. 30 and bis 


in the Distriot of 

s 

The underlined (italicized here) Is ours. 

Six special conditions were laid down in 
this form for the sale of denatured spirit 
with which we are not oonoerned. A 
seventh condition was added by Notifioa. 
tion No. 4865 Exo./XIX.C.343 dated 31sb 
March 1036 as follows : 

All Buob bottles, jars, drams or casks shall bear 
a label, printed in red and ooDtainlng skall and 
otoBB bones, with a warnlag “not to be taken 
Internally” in the vetnaoular of the distriot. 

We have nob been able to find the 
Blguifioanoe of word "sooh" because no 
reference to bottles, jars, drums and casks 


oonviotion on this score under 8. 61, 
Excise Act, was incorrect. As stated above 
the exposing of bottles of methylated spirit 
in the shop witbont the prescribed labels 
is an offence because of condition 7 
which was added to the form of license 
No. L.17. But it does not mean that 
the keeping of the methylated spirit in the 
back room witbont the prescribed labels 
is also an offence. In fact it is otherwise 
and the lower Courts have wrongly con. 
vioted Girdhari Lai for doing so. The 
proprietors were punished under S. 77, 
Excise Act, because Girdhari Lai had been 
guilty of the two offences under 8. 61, 
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Excise Aob, and as we have found thab 
each of his acts does not amount to an 
offence the conviction of the proprietors 
under S. 77, Excise Act, also automatically 
fails. 

The result of the foregoing discussion is 
that we accept the two petitions and 
acquit the proprietors of Messrs. Billa Bam 
and Sons of their convictions under Ss. 61 
and 77, Excise Act. The fines if paid 
should be refunded. Girdhari Lai is said 
to have left the service of Messrs. Billa 
Bam and Sons and has not come up on 
revision to this Court. Acting under our 
extraordinary jurisdiction, we set aside his 
convictions under S. 61, Excise Act, and 
direct that the fine if paid by him shall 
be refunded. 

d.S./r.K. Convictions set aside. 
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Almond J. C. 

Emperor 

V. 

Sherdil Sher Baz — Accused. 

Criminal Bef. No. 436 of 1937, Decided 
on 27th January 1938, reported by Dist. 
Magistrate, Kohat. 

Criminal P. C. (1898), S, 464 —Examinatioa 
of Civil Surgeon under S. 464 for deciding 
whether accuied is of unsound mind or not 
is part of Magistrate’s duty—Accused seeking 
to produce evidence for rebutti.ig Civil 
Surgeon's evidence—Prosecution is also en* 
titled to produce evidence to rebut evidence 
given by accused. 

The evidence of a Civil Burgeon taken under 
B. 464 la order to decide whether an accused 
persoD is of unsound mind or not is not evidence 
produced by the prosecution. The examination 
of the Civil Surgeon is a duty placed by statute 
upon the Magistrate himself. If the accused seeks 
to produce other evidence in rebuttal of the Civil 
Burgeon’s evideuoe, the proseoutioo Is also en> 
titled to produce evidence In rebuttal of the evU 
denoe of the accused. The burden of proving that 
the accused is of unsound mind and Incapable of 
making his defence lies upon tbe accused and It 
is for him to lead evidence on the point In the 
first place and such evidence as Is led on bis 
behalf can be rebutted by the prosecution. 

[P 35 0 1] 

S. Baja Singh, Advooate.General — 

for the Crown. 

L. Wazir Chand — for Applicants. 

Abdul Ghafur Khan — for Accused. 

Order.—This case baa been reported by 
the Diatriot Magietrate, Kohat, under 
8 . 438, Criminal P. 0. The report ariaea 
out of a oaae whioh ia being Inquired into 
by the Treaaury Offioer, Kohat, a Magia- 


trate of the Pirab Clasa, under 8. 302, 
I. P. (J., against Sherdil. The question 
arose in this oaae aa to whether the 
aoouaed waa of unsound mind within the 
meaning of S. 464, Criminal P. C., and the 
Magiatrate as required by that aeotion 
oaused the aoouaed to be examined by tbe 
Civil Surgeon and examined the Civil 
Surgeon. The evidenoe of tbe Civil Surgeon 
was to the effect that in his opinion the 
aoouaed waa of sound mind. On 9bh 
November 1937 oounael for the aoouaed 
applied for permission to produce evidenoe 
in rebuttal of the Civil Surgeon’s evidenoe 
and an order was passed that be should 
file a list of witnesses for this purpose and 
that the Publio Prosecutor should also file 
a list of witnesses in rebuttal. On 13th 
November both parties put in their lists 
of witnesses and tbe learned oounsel for 
tbe aoonsed objected to tbe proseoution 
being allowed an opportunity of prodnoing 
evidenoe in rebuttal of tbeir evidenoe. The 
objeotion waa allowed. On the ground of 
this order tbe brothers of the deoeased 
L. Bamji Mai applied to tbe Distriob 
Magistrate under S. 528, Criminal P. 0., 
for a transfer of the oase. Tbe Distriob 
Magistrate in oonsidering the orders of 9bh 
and 13th November oame to tbe oonolu* 
sion that tbe order of 13bh November was 
bad in law and be therefore reported the 
oase to this Court and also submitted the 
application for transfer along with bis 
report. Clause 1 of 8. 464, Criminal F. 0., 
reads as follows : 

When a Magistrate bolding an inquiry or trial 
has reason to believe that the accused la ol 
unsound mind and consequently incapable o( 
making hia defence, the Magiatrate shall inquire 
into the fact of suoh unsoundneas and shall 
oauae such person to be examined by tbe Civil 
Burgeon of the diatriot or anoh other medical 
offioer as the Local Qovernment directs and 
thereupon shall examine such Surgeon or other 
offioer as a witness and shall reduce tbe examl* 


aation to writing. 

It is olear that the inquiry whioh is oon. 
templated by this section is not confined 
to tbe examination of tbe Civil Surgeon 
alone and neither party oontends that this 
is so. In faot learned counsel for tbe 
aooused himself relies on a oase reported 
in A I B 1933 Oudh 362’ in whioh the 
toQused was allowed to produce evidenoe 
So rebut the opinion of the Civil Surgeon. 
Phe question as to whether the proseou- 
;ion oould also prod uce evidenoe was not 

1. Onkar Datt v. Emperor, (1938) 80 A I B 
Oudh 863=1938 Or 0 1048=144 I 0 1031— 
34 Or L J 914=10 OWN 719. 
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considered in that case, but in my opinion 
it would be contrary to all principles of 
administration of justice to allow one party 
to produce evidence and not allow the 
other party to do so. The learned Magis¬ 
trate who passed the order of 13th Novem- 
ber appears to have been under the 
impression that the evidence of the Civil 
Surgeon was evidence produced by the 
prosecution. It is clear that this is not so. 
The examination of the Civil Surgeon is 
a duty which is placed by statute upon 
the Magistrate himself and it is obvious 
that if one party can produce other evi¬ 
dence, both parties must be allowed to do 
so. It is further obvious to me that the 
burden of proving that the accused is of 
unsound mind and incapable of making his 
defence lies upon the accused and it is for 
him to lead evidence on the point in the 
first place and such evidence as is led on 
his behalf can be rebutted by the prosecu¬ 
tion. I therefore set aside the order of 
the Magistrate dated 13th November and 
direct that he should examine the evidence 
produced on behalf of the accused in the 
first place and allow the prosecution an 
opportunity of rebutting it. As the only 
ground on which the ai)plication for trans¬ 
fer was made has now been removed, there 
are no grounds for ordering a transfer and 
1 decline to order a transfer. 

R.M./r.K. Order accordingly. 


A, 1. R. 1938 Peshawar 2S 

Almond J. C. and Mir Ahmad J. 

Advocate-General, N. W. F. P. — 

Appellant. 

V. 

Mirajan Shah Mir Azam — 

Respondent. 

Criminal Appeal No. 8 of 1938, Decided 
on 9th February 1938, against order of 
Soss. Judge, Derajat, D/. 22nd October 
1937. 

(a) Penal Code (I860), S. 409—FaUure by 
Jambardar to deposit land revenue collected by 
him does not constitute offence under S. 409— 
Latnbardar does not stand in position of trustee 
but that of quasi lessee. 

Tbo failure of a lambardar to deposit land 
revenue collected by him does not constitute an 
ofiouco under 8. 409. Ar lambardar is bound to 
pay on due date all tbe land revenue recoverable 
from an eetate, irrespective of tbe fact whether be 
realizes it from tbo tax-payers or not, he does not 
aland in the position of a trustee bot that of a 
1988 \\74 A 6 
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quasi lessee. The dispute between ti,,, 

ment and the lambardar over the questiL^?''®*'^’ 

very of land revenue is eonsequently onrof lT'i; 

nature -.AIR 1937 PesU 3i. o a! 

(b) Punjab Land Revenue Act (17 of 1 
S. 28—Rules framed under R. 20%ub-cl. (IV^ 
Word ‘same* in the expression ‘pay the same* 
refers to all land revenue and not land revenue 
collected by tambardars. 

The word 'same’ in tbe expression ‘pay the 
same’ in sub-cl. (1) of R. 20 of the Rules made by 
the Financial Commissioner under S. 28 means all 
the land revenue and not merely the land revenue 
which has been collected by the lambardar. 

[P 26 C 1] 

Sardar Raja Singh, Advocate-General — 

for Appellant. 

Respondent in person. 

Mir Ahmad J. —Mirajan Shah, Sherin 
Khan and Sarfraz Khan were convicted by 
a Magistrate, First Class, Bannu, under 
S. 403, I. P. C., and sentenced as under : 
Mirajan Shah a line of Rs. 55 or in default 
4 months' R. I., Sherin Khan one year’s 
R. I., Sarfraz Khan a fine of Rs. 100 or 
in default 6 months’ li. I. Mirajan Shah 
was charged with having failed to deposit 
the land revenue whicli he had recovered 
as a lambardar from the tax-payers. It 
was said that he had recovered Rs. 220-6-6 
and had paid into the treasury a sum of 
Rs. 121, retaining Rs. 99-6-6. The accused 
pleaded that he had realized Rs. 130-14-9 
and had deposited Rs. 121 and that only a 
sum of Rs. 9-14.9 was with him. For the 
balance he said that tbe money was still 
due from the tax-payers. Sherin Khan 
admitted that he had recovered Rupees 
301-15-9 and had deposited Rs. 200 mean¬ 
ing that he had with him a balance of 
Rs. 101-15-9. Jurabaz Khan Girdawar 
however alleged that the accused bad failed 
to deposit Rs. 108-15-9. Sarfraz Khan 
admitted that be had realized Rs. 140 from 
the asamis but owing to illness he could 
not produce the amount in time. He pro¬ 
duced the amount during the trial. 

The three convicts appealed to the 
Sessions Court at Derajat. The learned 
Sessions Judge acquitted them all on the 
ground that no offence had been brought 
home to them. He relied on a ruling of 
this Court reported in A I R 1937 Pesh 
35.^ Kazi Mir Ahmad J. had ruled in that 
case that the failure of a lambardar to 
deposit land revenue collected by him did 
not constitute an offence under 8. 409, 
1. P. C. The Pro vincial Government has 

1. Said Ahmad v. Emperor, (1937) 24 A I R Pesh 
35::=168 I C 369:=38 Cr L J 630. 
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presented three appeals in this Court against 
the acquittal of Mirajan Shah, Sherin Khan 
and Sarfraz Khan. As a common question 
of law is involved in all three cases, we pro¬ 
pose to dispose of them by one judgment. 
The learned Advocate-General questioned 
the correctness of the view taken by Kazi 
Mir Ahmad J. in the ruling quoted above 
and asked the Bench to reconsider the con- 
cliisions arrived at by him. The ratio deci¬ 
dendi of that ruling is as follows : (a) 

That a lambardar is bound to pay on due 
date all the land revenue recoverable from 
an estate irrespective of the fact whether 
he realizes it from the tax-payers or not. 
(b) That the lambardar does not therefore 
stand in the position of a trustee but that 
of a quasi lessee, and (c) that the dispute 
between the Government and the lambar¬ 
dar over the question of recovery of land 
revenue was consequently one of a civil 
nature. 

The learned Advocate-General contended 
that the lambardar was not bound to pay 
the land revenue due from the tax-payers, 
that he was only responsible for paying the 
amount recovered by him, and that there¬ 
fore he was in the position of a trustee. 
He urged that the lambardars who had 
retained the land revenue realized by them 
were therefore guilty under S. 409, Penal 
Code. He did not seriously press the sug. 
gestion that they were guilty under S. 403, 
Penal Code, which section obviously does 
not apply to the cases before us. The 
decision of the question therefore turns 
mainly on the interpretation of sub-cl. (l) 
of B. 20 of the Buies made by the Finan. 
cial Commissioner under S. 28, Land 
Revenue Act, regulating the appointment 
of headmen and prescribing their duties. 
It runs thus : 

Shall collect by due date all land revenue and 
all sums recoverable as land revenue from the 
estate, or sub-division of an estate in which he 
holds office, and pay the same personally or by 
revenue money-order or by remittance of currency 
notes through the post at the place and time 
appointed in that behalf to the Revenue Officer or 
assignee empowered by Government to receive it. 

The question is whether the word "same” 
in the expression “pay the same” refers to 
all the land revenue or the land revenue 
which has been collected by the lambar¬ 
dar. After giving the matter our careful 
consideration, we have come to the conclu- 
sion that it means all the land revenue. In 
the first place we would like to point out 
the importance of the words duo date”. 
They connote the fixing of a date for the 


collection of all the land revenue and it 
follows that the whole of the land revenue 
becomes payable on that date by the 
lambardar. The fixing of a date would 
become meaningless if the lambardar 
were at his own sweet will to collect a por¬ 
tion of the land revenue and leave the rest 
to bo done by the revenue authorities- 
themselves. Reduced to absurdity it will 
mean that if a lambardar has to recover 
Bs. 2000 he may realize Bs. 100 and depo¬ 
sit it on the due date and tell the revenue 
authorities that they should recover the 
balance of Bs. 1900 themselves. This view 
if adopted will paralyse the whole machi¬ 
nery set up for realizing the revenue. 

Then there are other indications to show 
that this interpretation of the rule is cor¬ 
rect. S. 97, Land Revenue Act is worded 
as follows : 

When a village officer required by rules under 
S. 28 to collect any land revenue or sum recover¬ 
able as an arrear of land revenue satisfies a Reve¬ 
nue Officer that the revenue or sum has fallen due 
and has not been paid to him, the Revenue Officer 
may, subject to any rules which the Financial- 
Commissioner may make in this behalf, recover it 
as if it were an arrear of land revenue. 

It may be noted that the expression 
village oflScer’ includes a lambardar. Rr. 
64-66 have been framed by the Financial' 
Commissioner under S. 97, Land Revenue 
Act. Rule 64 lays down the necessary 
information which the lambardar should 
give in his petition to the Revenue Officer 
under S. 97, Land Revenue Act. Cl. (i) of 
Rule 65 is to the following effect : 

If the application is in due form and the arrear- 
of which recovery is desired has not been due for- 
more than six months, the Revenue Officer shall' 
fix a date for the hearing of the case. 

and Cl. (ii) directs that : 

If the arrear has been due for more than six. 
months the application shall be rejected, unless 
the applicant satisfies the Revenue Officer that. 
the delay in realizing the arrear is not due to his 
neglect. 

Now what was the necessity of devising, 
this procedure if the lambardar were not 
bound to pay all the land revenue recover¬ 
able from his estate without any considera¬ 
tion whether he had realized it himself or- 
not? In our opinion this portion of the- 
revenue law would be absolutely useless if 
the lambardar had to pay only those sums 
which were actually received by 
Otherwise what is the meaning of the 
lambardar being bound to com© within 
six months for assistance, and what is 
sense in directing the revenue authorities*. 




1938 


Yidtawanti V. Gowindi Bai (Mir Ahmad J.) 


to refuse to help him altogether if he did 
not do so ? Again the revenue authorities 
are not without any remedy in the matter. 
Once a lambardar is held to be responsible 
to pay by due date the whole of the laud 
revenue, he becomes a defaulter if he does 
not pay it on the due date. Section 3 (8), 
Land Revenue Act defines a “defaulter” as 
follows : 

“Defaulter” means a person liable for an arrear 
of land revenue, and includes a person who is res¬ 
ponsible as surety for the payment of the arrear. 

Section 3 (7), Land Revenue Act defines 
“arrear of land revenue” as follows: 

“Arrear of land revenue” means land revenue 
which remains unpaid after the date on which it 
becomes payable. 

Section 67 of the Land Revenue Act 
authorizes the revenue authorities to realize 
arrear of land revenue from defaulters (a) 
by arrest and detention of the person, 

(b) by distress and sale of moveable pro- 
perty and uncut or ungathered crops, and 

(c) by proceeding against other immovable 
property of the defaulter. We have to 
remember in this connexion that before a 
lambardar is appointed it is seen that he 
has enough landed property to pay the land 
revenue. R. 15 of the Rules framed under 
8. 28, Land Revenue Act makes the 
‘ extent of the property in the estate pos¬ 
sessed by the candidate” as one of the con. 
siderations to be kept in mind when 
appointing a lambardar. Lastly it is signifi. 
cant that the learned Advocate. General has 
not been able to cite a single authority of 
any of the High Courts in India in support 
of the proposition put forward by him. The 
result of the discussion given above is that 
we confirm the view taken by Kazi Mir 
Ahmad J. in A I R 1937 Pesh 35.* The 
learned lower Appellate Court was there- 
fore right in acquitting the accused and 
affirming its judgment we dismiss the 
appeals of the Government. 

R.M./li.K, Order accordingly. 
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Mir Ahmad J. 

Shrimati Vidyawanti wlo Som Nath 
Bhateja — Plaintiff — Applicant. 

V. 

Qowindi Bai wlo Nirmal Daaa 
Gulati and others — Defendants — 
Respondents. 

Civil Revn. No. 309 of 1937, Decided on 
26th February 1938, from order of Senior 
Sub. Judge, D. I. Khan, D/. 6th May 1937. 
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Civil P. C. (1908), O. 9, R. 3 ^ p,^,. . 

decree for partiUon — Proce«^d 5,.5 ^ 

decree — Suit should not be 

default. d»miMed for 

Where a preliminary decree for partition r, 
been passed and the Court takes ptLeedin? H®'® 
passing the final decree, the suit should 
dismissed for default. The suit should 
journed sine die and made revivable on payment 
of costs -.AIR 292i P C 198, Rel. on. [p 270 21 

S. Mohammad Aurangzeb Khan — 

•o j-i.-r. . XT , Petitioner, 

Pandit Raghu Nath — 

for Respondent (Mt. Tulsi Bai.) 

Order.—On 11th August 1932 Shrimati 
Vidyawanti, the petitioner before mo, ob. 
tained a preliminary decree for partition 
against the respondents. The Court pro- 
ceeded to take stops for passing the final 
decree. On 31st August 1933 the parties 
were absent and the Court dismissed the 
suit under O. 9, R. 3, Civil P. C. On 2nd 
October 1933 Shrimati Vidyawanti applied 
for the re.admission of the suit. It was 
admitted on 24th October 1933 but again 
dismissed on the 30th November 1933 on 
account of the absence of both parties. On 
30th November 1936 Shrimati Vidyawanti 
presented an application to the Court asking 
that steps should be taken to pass a final 
decree in the case. This petition was rejected 
on 5th January 1937 by the Court in the 
following terms : 

The original file perused. The suit had been 
dismissed under O. 9, R. 3, Civil P. 0. There is 
no subsisting decree. The petition is rejected. 

On 9th March 1937 an application for 
review of the order passed on 5th January 
1937 was instituted and it was pointed out 
that there was a preliminary decree in 
existence. The petition for review was 
rejected. Shrimati Vidyawanti has come 
up on revision against the last order. AIR 
1924 P C 198* is a clear authority for the 
view that where a preliminary decree for 
partition has been passed and the Court 
takes proceedings for passing the final 
decree, the suit should not be dismissed for 
default. Their Lordships of the Privy 
Council have suggested that the suit 
should be adjourned sine die and made 
revivable on payment of costs. It follows 
that the order dismissing the suit under 
O. 9, R. 3, Civil P. C., was ultra vires and 
Shrimati Vidyawanti was well within her 
rights in ignoring it and presenting a fresh 
application for the final decree to be passed. 

1. Laohzni Narain v. BaUnakund Marwari, (1924) 

11 A I R P O 198=81 I 0 747=51 I A 821= 

4 Pat 61 (P C). 
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The trial Judge had therefore wrongly dis¬ 
missed the application dated 30th Novem¬ 
ber 1936 and it was a fit case in which the 
order of dismissal dated 5th January 1937 
should have been set aside on review. I 
accept the petition and set aside the order 
under revision. The application for review 
is accepted and the order dated 5th January 
1937 is vacated. The trial Judge is direc- 
ted to take proceedings on the application 
dated 30th November 1936 for passing the 
final decree. Costs will follow the event. 
Pleader’s fee Rs. 16. 

v.B.b./r.k. Petition allowed. 
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Almond J. G. and Mir Ahmad J. _ 

Azizur Eahman Moulvi liazrat Ji — 

Plaintiff — Appellant. 

V. 

Abdur Rahim and others — Defendants 

— Respondents. 

Civil Appeal No. 91/15 of 1937, Decided 
on 7th March 1938, from order of Dist. 
Judge, Peshawar Division at Abbottabad, 
D/. 16th June 1937. _ 

Mortgage — Redemption *— Suit for declare* 
tion of title by mortgagee of occupancy rights 
after attestation of redemption mutation that 
part of property was wrongly included in entry 
— Plaintiff in possession *— Frame of suit is 
proper—Plaintiff’s correction mutation rejected 
Cause of action accrued only on day of 
attestation of redemption mutation. 

In all suits for a declaration of title to immo7. 
able property by persons in possession the condi¬ 
tion precedent for giving a fresh start is that 
there should be an attempt at ouster of the plain¬ 
tiff by the opposite party. _ [P 29 0_2] 

A mortgagee of occupancy right brought a suit 
after the redemption mutation had been attested 
for a declaration that only certain khasras had 
been redeemed and the others were wrongly includ¬ 
ed in the mutation. He alleged that he had got a 
correction mutation entered but it was rejected. 
The plaintifi was in possession of the property in 
suit: 

Held that the frame of the suit for a declara¬ 
tion was not incorrect. The Proviso to S. 42, 
Specific Relief Act, was no bar, the plaintifi being 
in possession. [F 29 0 1] 

Held also that the cause of action accrued 
when the redemption mutation was attested. The 
mere fact that the plaintifi himself tried to get 
correction made and failed afforded him no fresh 
cause of action : J It 64 and AIR 1937 Pesh 
94, Bel. on. [P 29 0 2] 

Diwan Chand — for Appellant. 

Ghulam Rabani Khan — 

for Respondents 1 and 2. 

Respondent 3 in person. 


Mir Ahmad J. — Abdul Majid mort¬ 
gaged his occupancy rights in land to 
Hazrat Ji as follows : (l) By mutation 
No. 440, attested on 25th September 1919 
Khasra No. 153 measuring 1 kl. 11 mis. 
was mortgaged for Rs. 60. (2) By muta- 
tion No. 441, attested on 25th September 

1919 Khasra No. 183/3 measuring 3 kis. 
4 mis. was mortgaged for Rs. 140. (3) By 
mutation No. 454, attested on 5th October 

1920 Khasra No. 331 measuring 27 kls. 
15 mis. was mortgaged for Rs. 600. (4) By 
mutation No. 475, attested on 31st October 

1921 Khasra No. 157/2 measuring 16 kls, 
17 mis. was mortgaged for Rs. 600. Hazrat 
Ji died leaving three sons Azizur Rahman, 
Khalil-ur Rahman and Ziaur Rahman. 

On 16th February 1929 an entry was 
made in the roznamcha waqiati of the 
patwari in which it was alleged by Abdul 
Majid that Rs. 200 had been paid by him 
to Azizur Rahman, etc. for which a receipt 
dated 20th November 1928 had been 
obtained by him, and that the mortgage of 
the occupancy rights in 49 kls. 7 mis. had 
been redeemed by him. He also stated 
therein that be had taken possession. On 
2nd May 1929 the revenue officer entered 
mutation No. 693 on the strength of the 
entry in the roznamcha waqiati dated 
16th February 1929. By virtue of this 
mutation all the land mortgaged was shown 
to be redeemed. Kalil-ur-Rahman appeared 
before the attesting officer and admitted 
the correctness of the entry. He held 
himself responsible for his brothers. The 
attesting officer therefore sanctioned the 
mutation on 15th June 1929. 

Aziz-ur-Rahman, plaintiff, has filed this 
suit for a declaration to the effect that 
only Khasra Nos. 153 and 183/3 had been 
redeemed on payment of Rs. 200, and 
that Khasra Nos. 331 and 167/2 were 
wrongly included in mutation No. 693. He 
alleged in the plaint that he had got a cor¬ 
rection mutation (No. 899) entered but it 
was rejected and hence he had to bring a 
suit. Abdul Majid had died and the smt 
was brought against his sons Abdur Rahim 
major and Ghulam Akbar minor. Khalil- 
ur-Rahman and Ziaur Rahman were also 
made defendants in the case. The first two 
defendants took two preliminary obj^tions, 
firstly that the suit was time-barred, and 
secondly that it was not properly framed. 
The original Judge framed the 
issues ! (l) Is the suit within time ? 
the plaintiff in possession of the IftM and 
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can the suit therefore lie in its present 
form. 

Evidence was adduced by both sides. 
The plaintiff tried to produce correction 
mutation No. 899 to which he had referred 
in his plaint but the trial Judge returned it 
on the ground that it was not mentioned 
in the list of documents. Unfortunately 
therefore, owing to the extreme technical 
view taken by the trial Judge we have not 
got the original correction mutation which 
was according to the patwari entered on 
2nd January 1934 and dismissed on 6th 
September 1936. It was an important 
document because it is the case for the plain, 
tiff that he had a fresh start for limitation 
from the date on which it was rejected. 
The trial Judge held that the cause of 
action for filing the suit had arisen on 15th 
June 1929 when the redemption mutation 
was attested and that the suit having been 
filed on 21st December 1936 was time, 
barred. As regards the second issue he 
was of the view that the plaintiff could not 
sue for a mere declaration. He admitted 
that the plaintiff was in possession but he 
observed that bis possession was that of a 
tenant under the sons of Abdul Majid and 
argued that he should have consequently 
brought a suit for possession and not for a 
mere declaration. On these findings the 
suit was dismissed. 

An appeal was preferred by the plaintiff 
to the District Court at Peshawar. The Dis¬ 
trict Judge agreed with the trial Court on 
the question of limitation. It was argued 
on appeal that the rejection of the correc- 
tion mutation on 6th September 1936 
gave a fresh cause of action to the plaintiff 
to file the suit. But this allegation did not 
find favour with the appellate Judge. As 
to Issue 2 the appellate Judge remarked 
that the finding of the lower Court on it 
was not questioned before him. The appeal 
was consequently dismissed. The plaintiff 
has come up on further appeal to this 
Court. We agree with the learned counsel 
for the appellant that the finding of the 
trial Judge as to the frame of the suit is 
incorrect. The plaintiff is admittedly in 
possession and the Proviso to S. 42, Specific 
Belief Act was therefore no bar to the suit. 
He was consequently well within his 
rights in bringing a suit for declaration. 
We however think that the decision on the 
point of limitation is correct. It is not 
denied that the original cause of action 
accrued on 15th June 1929 when the 
redemption mutation was attested. It is 


Eahim (Mir Ahmad J.) Peshawar 29 

urged that the date on which .• 
mutation No. 899 was rejected (that 

be taken as tha 
terminus a quo in computing limitat' ^ 

because the fact that the attempt to mak° 

the correction failed gave a fresh causa o? 

action to the plaintiff. 


The point is covered by authority. Xn 
the judgment reported in J R 64^ the Judi¬ 
cial Commissioner has laid down as fol. 
lows : 

A suit for a declaration of title to immovable 
property by persons in possession as proprietors ig 
not barred, if brought within six years from the 
time when the defendant last attempts to oust 
them from the land, although a right to sue the 
defendant who bad been recorded as sole owner of 
the property in the revenue papers, had already 
accrued and become barred. 


A similar view has been taken by other 
High Courts in India. It will be observed 
that in all these cases the condition prece. 
dent for giving a fresh start is that there 
should be an attempt at ouster of the plain, 
tiff by the opposite party; for instance] 
where the opposite party applies for partition 
or brings an ejectment suit on the strength 
of the wrong entry. It has been held that 
in such cases the party in possession may 
file a declaratory suit within six years 
from that date asking that the revenue 
entries be declared to be wrong. 

There is however no justification for the 
view that the mere fact that the plaintiff 
himself tried to get correction made and 
failed afforded him a fresh cause of action. 
This question came up liefore Almond J. C. 
in Chambers in the case reported in A I K 
1937 Pesh 94.^ He held that: 

If a defeudant by several acts attempts to oust 
the plaiotiQ from his property, then every such 
act gives the plaiDti0 a fresh cause of action, but 
where the plaintiQ himself has done some act 
which has merely been resisted by the defendant, 
he has no further cause of action. If it vvero so, 
the plaiutiQ would bo able by bis own act to 
create a fresh cause of action any time he wished. 

The Allahabad and Lahore High Courts 
have also expressed the same opinion in 
31 All 9,3 42 I C 346* and 91 I C 605.® 
Wo hold therefore that the suit is time- 
barred and dismiss the appeal with costs. 

v.B.B./r.k. Appeal dismissed. 


1. Chlmnai v. Adal Shah, J R G4. 

2. Akbarullab v. Hassan Ali, (1937) 24 A I B 

Pesh 94=1711 C 267. 

3. Akbar Khan v. Turban, (1909) 31 All 9—1 I 0 

667=5 A L J 637=1908 AWN 262, 

4. Ghulam Hussain v. Baifullah Khan, (1917) 4 

AIR Lah 293=42 I C 846=79 P R 1917. 

6 . JaizDa) Singh v. Cband Singh, (1924) 91 1 0 
606. 
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Mukanda Eam V. Sher Mohd. (Almond J. Cj A. I. R. 
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Almond J. C. and Mir Ahmad J. 

Lala Mukanda Ram sfo Bhai Udho Dass 
— Decree.holder — Appellant. 


V. 


Malik Sher Mohd. sfo Malik Khan — 
Judgment-debtor — Respondent. 


Appeal No. 


101/44 

lO-o 


of 1937, Decided on 9th 


April 1938, from order of Senior Sub. 
Judge, Dera Ismail Khan, D/. 4th May 
1937. 

Receiver~-Appointment of — Decree against 
agriculturist in N. W. F. P.—Receiver for limit* 
ed period of less than 20 years can be appoint* 
ed if it is just and convenient. 

Agticulfcutists in N. W. P. Province have the 
right to alienate their lands within specified limits 
and to enjoy the benefits of those lands. In execu* 
tioQ of a decree held against an agriculturist, the 
appointment of a receiver for a limited period less 
than 20 years is not against public policy on the 
ground that it would enable money* lenders to cir* 
cumvent the provisions of the Punjab Alienation 
of Land Act, for. that Act itself allows agricultur. 
ists to alienate their lands temporarily for a period 
not exceeding 20 years. Hence, the executing Court 
can do so if it is just and convenient '.AIR 1936 
Pesh 90, Expl.’, A I B 1920 Pat 700, Disting.; 
AI R 1931 P C 160, Bel. on. [PSOCl, 2; P 31 1] 


Diwan Gbaud — for Appellant. 

Almond J. C.—This is an appeal against 
the order of the Senior Subordinate Judge, 
Dera Ismail Khan, refusing to appoint a 
receiver in execution of a decree held by 
Lala Mukanda Ram against Malik Sher 
Mohd. Khan. The application was refused 
on three grounds : (i) That it would be 
contrary to public policy on the ground 
that it would allow money-lenders to get 
round the Punjab Alienation of Land Act. 
(2) That the learned Senior Sub-Judge was 
informed by counsel for the decree-holder 
that a recent ruling of this Court had pro. 
hibited temporary alienations of agricul* 
tural land. The ruling is not actually cited 
in the judgment and was presumably not 
produced in the trial Court as it has only 
recently been published. It is now reported 
in A I R 1936 Pesh 90.* (3) That a case 
reported in A I R 1920 Pat 700^ was an 
authority that a receiver could not be 
appointed in such circumstances. 

As regards these grounds, we do not think 
tin the first place that the appointment of a 
Ireceiver for a limited period is against pub- 
Ilio policy on the ground that it would 

1. Jethanand v. Khuda Bakhsh, (1936) 23 A IR 
Pesh 90=16110 628. 

2. Abdul All V. Emperor, (1920) 7 A I R Pat 700 

=69 I 0 41=22 Or L J 9=1 P L T 446. 


enable money-lenders to circumvent the 
provisions of the Punjab Alienation of Land 
Act, for that Act itself allows agriculturists 
to alienate their lands temporarily for a 
period not exceeding 20 years. In the second 
place, the ruling of this Court which was 
referred to is no authority for the proposi- 
tion that a receiver cannot be appointed in 
execution of a decree held against an agri. 
culturist. It only laid down that the land 
of an agriculturist could not be temporarily 
alienated on an application for execution 
under S. 51 (b), Civil P. C. In the third 
place the facts of the Patna case^ are not 
similar to those of the present case. In the 
Patna case^ the position of the judgment- 
debtor was controlled by S. 27 of Regula¬ 
tion III of 1872 which provides that : 

No transfer by a ryot of bis right in his holding 
or any portion thereof by sale, gift, mortgage, lease 
or any other contract or agreement shall be valid 
unless the right to transfer has been recorded in 
the Record of Rights and then only to the extent 
to which such right is so recorded; 

that is to say, there was a total prohibi. 
tion on alienation by the ryots. That case 
has been distinguished in a subsequent rul. 
ing of the Lahore High Court reported in 
AIR 1937 Lah 738.^ That case dealt 
with an occupancy holding to which the 
provisions of S. 18, Colonization of Govern¬ 
ment Lands Act applied. By the provisions 
of that Act, the rights or interests of tenants 
in Government lands to which the Act 
applies could not be attached or sold in 
execution of a decree, but the tenant had 
the right to transfer his land by lease for a 
period not exceeding seven years, and the 
learned Judge who decided that case held 
that a receiver could be appointed but that 
the period of his appointment should be 
limited to seven years. The present case 
appears to us to be one on all fours with 
the case which went up from the Calcutta 
High Court to the Privy Council and is 
reported in A I R 1931 P C 160.* In that 
case the Nawab of Murshidabad was grant¬ 
ed certain lands by Government on the 
condition that he should not alienate them 
except within specified limits. A bank ob. 
tained a decree against him and applied 
for execution by the appointment of a re¬ 
ceiver. Their Lordships of the Privy Coun¬ 
cil held in that case that although the lands 
of the Nawab could not be alie nated except 

8. Gopal Das v. Devi Das, (1937) 24 A I B Lah 
738 = 89 P L R 649. . , t> i- 

4. Waslf All Mirsa v. Earnani Industrial Bant 
Ltd. (1931) 18 A I R P 0 160 = 132 I 0 727 
= 59 Cal 1 = 58 I A 215 (P 0). 
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•within specified limits, the Nawab was 
entitled to enjoy the profits of those lands 
and the profits could be made available for 
the satisfaction of the decree-holder by the 
appointment of a receiver. In the present 
case also agriculturists in this Province have 
the right to alienate their lands within 
specified limits and to enjoy the profits of 
those lands. We think that the appoint, 
ment of a receiver is not prohibited by any 
of the grounds on which the learned exe¬ 
cuting Judge has held himself unable to 
appoint a receiver. It is for the executing 
Court to consider in the circumstances of 
each ease whether the appointment of a 
receiver is just and convenient within the 
meaning of O. 40, R. 1 and if so, what 
powers should be conferred on him. We 
are unable on the material before us to come 


to any conclusion whether such an appoint¬ 
ment would be just and convenient in the 
circumstances of the present case. We do 
not know the amount of land possessed by 
the judgment.debtor or the probable period 
which it will take to realize the debt by 
the appointment of a receiver. 

We therefore accept this appeal and set. 
ting aside the order of the executing Judge 
direct that the petition be reconsidered by 
him on its merits in view of the remarks 
made in the course of this judgment. The 
only limitation which we place upon the 
executing Judge in consideration of this 
question is that a receiver should in no cir¬ 
cumstances be appointed for a period of 
•more than 20 years, as to do so would in 
our opinion enable the decree-holder to cir¬ 
cumvent the provisions of the Punjab 
Alienation of Land Act. Appellant to have 
the costs of this appeal from respondent. 
'Pleader’s fee Rs. 32. 

V.B.B./rk. Case remanded. 
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Mir Ahmad J. 

Lakhmi Das and others — Plaintiffs _ 

Petitioners. 

V. 

Kirpa Ham of Baffa — Defendant — 

Respondent. 

Civil Revn. Case No. 422 of 1937, Decid- 
ed on 3rd May 1938. from order of Senior 
Sub.Judge, Hazara, D/. 30th August 1937. 

Bond — Construction — Bond making debt 
•payable in instalment* and stipulating that on 
three successive defaults whole amount is 
>t«eoverable—Suit for instalments due before 
■«xpiry of three years is not barred. 
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case of three successive defauhl In 

amount shall become payable, the def^nu 
does not take away the right of tho ^ 
bring suit for instalments due before threxi-^*' 
three years. If the creditor chooses to 
instalment every year by means of a suit an<t Vi,. ® 
make it impossible to recover the whole amJuSf 
at the end of three years, he does it to his 
detriment, but there is nothing in law to stop him 
from doing so. [P 31 C 2; P 3-2 0 1] 

Diwan Chand — for Petitioners. 

L. Charanjit Lai — for Respondent. 
Order.— On 5th August 1934, Kirpa 
Ram executed a bond for Rs. 800 in favour 
of Lakhmi Das. It was stipulated that the 
amount shall be paid by yearly instalments 
of Rs. 100. It was further agreed that in 
case Kirpa Ram defaulted to pay three 
successive instalments the whole amount 
shall become recoverable in a lump sum 
with interest. Lakhmi Das and his three 
sons have brought this suit for the recovery 
of two instalments of Rs. 100 each which 
have fallen clue. Kirpa Ram took up many 
defences one of which was that in view of 
the default clause the suit for the recovery 
of instalments did not lie; in other words 
it was pleaded that the plaintiffs could not 
bring a suit for recovery of the instalment 
money this side of three years. The trial 
Judge decided all points raised by the 
defendant in favour of the plaintiffs except 
that of prematurity. He held that in effect 
a three years' grace was given to the defen- 
dant to pay off his debt and that a suit for 
instalments falling due before the expiry of 
three years was incompetent. He there- 
fore dismissed the suit. An appeal was 
preferred by the plaintiffs to the Senior 
Subordinate Judge, Hazara, which was dis¬ 
missed. The plaintiffs have come up on 
revision to this Court. 


In my opinion it is a clear case of refusal 
to exercise jurisdiction which was vested 
by law in the lower Courts. The two con¬ 
ditions given in the bond were quite dia. 
tinct. One was for the protection of the 
debtor and another for the protection of 
the creditor. The debtor was allowed to 
pay Rs. 100 a year and has not been made 
liable to interest if he were to continue to 
pay the instalments. On the other band it 
was agreed for the benefit of the creditor 
that if the debtor made default in paying 
three instalments the whole amount shall 
become due and the creditor shall also have 
interest. In my opinion, it cannot be held 
by any stretch of reasoning that these two 
conditions govern each other in the sense 
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that the defattlt clause takes away the 
right of the creditor to bring his suit for 
instalmeuts as they fall due this side of 
three years. If the creditor chooses to get 
,his instalment every year by means of a 
suit and thus makes it impossible to recover 
the whole amount at the end of three years 
he does it to his own detriment, but there 
is nothing in law to stop him from doing 
so. Similarly there is nothing to stop the 
debtor from paying Es. 100 a year regu¬ 
larly and not allowing the creditor any 
chance of recovering the total debt due 
under the bond in a lump sum with inter¬ 
est. For the reasons given above, I accept 
the petition, set aside the orders of the two 
Courts below and hold that the suit lies. 
There being no other point in dispute bet¬ 
ween the parties, I pass a decree in favour 
of the plaintiffs against the defendant for 
Bs. 200. The plaintiffs shall have their 
costs throughout. 

v.b.b./r.K. Petition allowed. 
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Almond J. C. 

Bhagwan Das Lola Gangaram — 

Plainti S — Petitioner. 

V. 

Amardas Shamdas and another — 

Defendants — Respondents. 

Civil Eevn. No. 18 of 1938, Decided on 
19th May 1938, from Judgment and decree 
of Senior Sub. Judge, Peshawar, D/. 16th 
October 1937. 

^ Stamp Act (1899), S. 36 — S. 36 applies 
only to original documents — Original lost and 
copy admitted by trial Court—Appellate Court 
can consider whether secondary evidence has 
been properly admitted. 

Section 36 applies only in the case of original 
documents. Hence, where the original document 
has been lost and a copy of the original has been 
admitted as secondary evidence by the trial 
Court, the Appellate Court is entitled to consider 
on appeal whether the secondary evidence has or 
has not been properly admitted : Case law 
referred. fP 33 C 1] 

Diwan Chand — for Petitioner. 

L. Wazir Chand and K. Abdul Wahab 

—for Respondent 1. 

Bespondent 2 in person. 

Order.—In this case the plaintiff Bhag¬ 
wan Das sued the defendant Amardas for 
Bs. 500 on the basis of a pro-note. L, 
Gangaram, defendant 2, was added as a pro 
forma defendant. The trial Court decreed 
the plaintiff’s suit. An appeal was prefer¬ 


red in the Court of the Senior Sub.Judge 
where two points were taken by the 
defendant. Both these points were decided, 
the first one against the appellant and the 
second in favour of the appellant. As a 
result of the decision on the second point, 
the plaintiff's suit was dismissed with costs 
throughout. The second point was decided in 
favour of the appellant on an interpreta¬ 
tion of Ss. 35 and 36, Stamp Act. It may 
be noted that the original of the pro-note 
was not produced in Court because the 
plaintiff alleged that it had been lost. 
Secondary evidence of the contents of the 
pro.note was admitted and one of the pieces 
of this secondary evidence was a copy from 
the Notary Public to whom the note had 
been presented for attestation. A copy of 
the document existing in bis ofiQce was 
placed on the file by the defendant show- 
ing that the pro.note was stamped with 
one anna postage stamp, and it is not 
denied before me that the original pro-note 
was so stamped. The learned appellate 
Judge held that S. 36 did not apply to the 
documents referred to in Proviso (a) to S. 35, 
which could not be admitted in evidence 
even on the payment of a penalty, and in 
this connexion he also referred to S. 61» 
Stamp Act. 

I do not think that the reasoning of the 
learned Senior Sub-Judge was correct on 
this point and learned counsel for the peti¬ 
tioner before me has cited a large number 
of rulings in which it has been laid down 
that when a pro-note has been admitted in 
evidence by the trial Court, its admission 
cannot be questioned under S. 36 of the 
Act. Virtually all those rulings, howevMi 
refer to the case in which the document in 
original was admitted in evidence. He has 
only referred me to one case in which the 
document was not produced in original. 
That is a judgment of the Rangoon High 
Court reported in 101 I C 198.^ Learned 
counsel for the respondent has also quoted a 
large number of rulings before me but those 
which appear to me to be relevant to the 
facts of the present case are 23 Mad 49,* a 
Judgment of their Lordships of the Privy 
Council, 7 Mad 440,® 18 All 295* and 62 

1. Mg. Po Htoo V. Ma Ma Gyi, (1927) 14 A IB 

Bang 109=1011 0 198=4 Rang 363. 

2. Baja of Bobbili v. China Sitaranaaswaml Garo, 

(1900) 23 Mad 49=26 I A 262=7 Bar 697=4 

0 W N 117 (P 0). 

3. Kojiasan v. Shamu (1884) 7 Mad 440. 

4. KaUa v. Balki, (1896) 18 AU 296 = 1898 

A W N 68. 
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I G 637,^ a judgmeut of the High Court of 
Bombay. In 23 Mad 49^ their Lordships 
of the Privy Council laid down that S. 34 
of the Act of 1879, which corresponds to 
Ss. 35 and 36 of the present Act, applied 
only in the case of original documents and 
that it had no application whatever to 
copies of documents. The judgment of the 
Bangoon High Court to which I have 
referred above made reference to this judg- 
ment of the Privy Council but held that 
the principles were not applicable where 
the trial Court bad admitted in evidence 
secondary evidence of a document which 
itself was not admissible in evidence for 
want of a stamp. They remarked as 
follows : 

Our view is that S. 35 of the present Act read 
with the provisions of the Evidence Act excludes 
both the original instrument itself and secondary 
evidence of its contents. Similarly under 36 when 
either the original instrument itself or secondary 
evidence of its contents has in fact been admitted, 
that admission may not be called in question in 
the same suit on the ground that the instrument 
was not duly stamped. 

It does Dot appear to me that those 
remarks correctly interpret the iDtention 
of their Lordships of the Privy Council, 
for it is virtually applying S. 36 to cases 
where the original document has not been 
produced, and their Lordships of the 
Privy Council specifically stated that S. 34 
of the old Act, which corresponds in part 
to S. 36 of the present Act, applied only in 
the case of original documents. I do not 
think therefore that there was any ques¬ 
tion of the application of 8. 36 in the pre- 
■sent case and that the lower Appellate 
Court was entitled to consider on appeal 
whether secondary evidence bad or had 
nob been properly admitted. All the rul. 
ings which have been cited before me 
directly bearing on this point are in view 
of the proposition that where the original 
document is itself not admissible through 
being understamped, secondary evidence of 
its contents cannot be given. The rulings 
to which I refer are 7 Mad 440,* 18 All 
296* and the Bombay case reported in 62 
I C 687.® I am of opinion therefore that 
the decree of the Appellate Court is correct 
but for reasons other than those which 
have been given by the Appellate Court. 
I therefore dismiss this application with 
costs. 

6. Hlralal Ram Karajan v. Bbankar Eirachand 
(1921) 6 A 1 B Bom 401=62 I C 637=45 Bom 
1170=28 Bom L R 606. 
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Hanif Gul Bahim Gul 
Convict — Appellant. 

V. 

Emperor. 

Criminal Appeal No. 149 of 1938, Deci¬ 
ded on 5th May 1938, from order of Sess. 
Judge, Peshawar, D/. 1st April 1938. 

^ Evidence Act (1872), S. 32 (1) -Dying 
declarations are admissible under S. 32—Satis¬ 
factory way of proving it is to let person who 
recorded it or in whose presence it was recorded 
directly prove the writing itself. 

The dying declarations of a deceased person are 
admissible under S. 32 (1). [P 34 C 2} 

The only satisfactory and reliable way of prov¬ 
ing the dying declaration of a deceased person is 
to let the person who recorded it or in whose pre¬ 
sence it was recorded directly prove the writing 
itself. Otherwise the proceedings would be reduced 
to a farce. No human being can be expected to 
remember word for word what he had written 
long ago and either the witness will have to learn 
the evidence by heart before be enters the witness- 
box or no dying declaration could be proved in a 
satisfactory manner at all ; Case law discussed. 

[P 35 C 2] 

Mian Ziauddin — for Appellant. 

Sardar Raja Singh, Advocate.General — 

for the Grown. 

Mir Ahmad J. —Bahimullah, aged 20, 
was a resident of Yakubi (Mardan district). 
At peshin time, on 27th January 1938, he 
was stabbed in the fields outside the village. 
He made a dying declaration to the local 
patwari and was taken to the Kalu Khan 
Police Station where he lodged a report 
at 5.35 P. M. In both these documents he 
charged Hanif Gul with having injured 
him. He made three more dying declara- 
tions and then died. Consequently, Hanif 
Gul was sent up and committed to the 
Court of Session where he was tried under 
S. 302, I. P. C. The doctor stated that 
Bahimullah had the following wounds on 
his person : (l) A stab wound f" x pene¬ 
trating into the abdomen. (2) A stab wound 
X 4 " skin deep on the angle of the left 
scapula. The stomach and the liver were 
cut and caused death. The Surgeon also exa¬ 
mined Hanif Gul accused and found that he 
had five scratch marks on his person. The 
witness was of opinion that these scratches 
could have been caused in a struggle. The 
doctor was asked with regard to the age of 
Hanif Gul and be said that he was about 18 
years old. Surjan Lai, patwari of Yakubi, 
deposed that he recorded the statement of 
Bahimullah, deceased, in the afternoon on 
27th January 1938. This witness was asked 
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to say from his memory as to ^hat state¬ 
ment had been given by the deceased. He 
said that the deceased had charged Hanif 
Gul along with others whose names he 
could not recollect at the time. Then there 
is a note by the Court that the Public 
Prosecutor wanted to make a statement 
and an order was passed that that state¬ 
ment should be recorded. The statement is 
as follows : 

I may be permitted to tender in evidence the 
dying declaration recorded by this witness Ez. 
P. B. 1 in order to confront it to the witness and 
ask him whether this is the statement which be 
recorded. 

The order passed by the Judge on this 
statement may be usefully reproduced. It 
runs thus : 

The witness is in the witness-box and the state¬ 
ment that be recorded can only be proved to 
corroborate his statement that he makes in this 
Court. The learned Public Prosecutor has cited in 
his statement no law on the authority of which 
he wants to tender in evidence Ex. P. B. 1 as sub¬ 
stantive evidence in the case. He does not want to 
make use of this statement under S. 159, Evidence 
Act. I do not know as he himself has not said 
what other use can he make of such a statement. 
This statement would not be considered as evi- 
deuce unless the learned Public Prosecutor satisfies 
me that this statement is admissible under any 
section of the Evidence Act. The witness is still 
in the witness-box and the learned Public Prose* 
cutor can examine him andean make also legal use 
of what the witness wrote in Ex. P. B. 1. Exhibit 
P. B. 1 cannot be read out at this stage. 

Then the examination of the witness 
was resumed and he said the following sen. 
tences : 

Until I read the statement Ex. P. B 1,1 oannot 
say word for word what statement the deceased 
made. I do not word for word remember what 
statement the deceased had made to me. I want 
to read that document in order to refresh my 
memory. 

At this stage the witness seems to have 
remembered the names and said that the 
deceased charged Hanif Gul and his two 
companions Muqadar and Abdul Bazak, 
and that the deceased had said that they 
came into his barley field and cut his 
barley, and when asked to desist, Hanif 
Gul caused him a wound in the abdomen 
with a dagger. (After discussing the evi¬ 
dence, the Court proceeded.) The accused 
denied the charge. He said that the day 
before the occurrence, Bahimullah had asked 
him not to take earth from a mound which 
was used by many villagers, that the deceas- 
ed had abused him and that be told him 
that if he did not desist the deceased would 
remove his trousers. On the fateful day, the 
. deceased was standing in his field and saw 
the accused passing that way. The deceased 


asked him to stop and then ordered him to 
remove his trousers. The accused refused 
to do so. The deceased put his hand on his 
trousers string. The accused did not permit 
him to do so and the deceased dragged 
him towards his field. The accused began 
to bite the deceased in order to save him¬ 
self. Then the deceased threw a sickle on 
the ground and started struggling with the 
accused. The deceased fell on his own sickle 
and injured himself. The accused did not 
produce any defence. 

The four assessors who assisted at the 
trial brought in a unanimous verdict of 
guilty. The learned Sessions Judge did not 
attach much value to the testimony of the 
eye-witnesses but depending on the dying 
declarations of the deceased he convicted 
the accused under S, 302, Penal Code. Tak¬ 
ing the age of the accused into considera¬ 
tion and also the fact that the quarrel was 
sudden he sentenced him to transportation 
for life. The accused has presented an 
appeal to this Court. Before we deal with 
the merits of the case, we wish to clear a 
matter which seems to have created some 
difficulty in the Sessions Court. It is with 
regard to the procedure which should be 
adopted in proving the dying declaration of 
a deceased person. The quotations given 
above and the omission to prove the records 
of the dying statements show that some 
doubt is being entertained in the Sessions 
Court as to the section of the Evidence 
Act under which dying declarations are 
admissible and as to the correct method 
of proving such declarations. There is no 
difficulty as to the section which applies. 
All the High Courts in India are agreed 
that S. 32, Cl. 1, Evidence Act, is appli¬ 
cable and makes such statements admissible. 

The only question which arises for con¬ 
sideration is as to how the statement of a 
deceased person should be brought on the 
record. There are two ways of doing it. 
One of them is that the witness should say 
from memory what he heard from the de¬ 
ceased and in doing so refresh his memory 
under S. 169, Evidence Act, by referring 
to the record of the statement prepared by 
him. Another is that he should prove the 
record itself as the reproduction of what 
fell from the lips of the dying man. The 
first view found favour with the Calcutta 
High Court in 1881. In 8 Cal 211‘ the 
Judges observed as follows :__ 

1. Empress v. Samimddln, (1881) 8 Oal 911=10 
C L R 11. 
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The piece of evidence to which the observation 
relates is the dying statement of the deceased 
Baber Ali. This was recorded by the Deputy 
Magistrate as a ‘deposition* but it does not appear 
that Baber Ali was examined in the presence of 
the accused Samiruddin, and unless he were so 
■examined by the Deputy Magistrate exercising 
judicial jurisdiction, the writing made by such 
Magistrate could not be admitted to prove the 
statement made by the deceased- This statement 
must have been proved in the ordinary way by a 
person who beard it made. If the Deputy &Iagis- 
trate had been called to prove it, be might have 
refreshed his memory with the writing made by 
himself at the time when the statement was 
made. 

In fact a Bench of the Madras High 
Court followed this ruling in 15 I C 308^ 
and a single Judge of the Lahore High 
Court adopted it in 67 I C 577.^ It was 
however soon found that the method sug. 
gested was unsatisfactory and that there 
was no objection in law to the production 
of the record of the declaration by the 
person who prepared it as the evidence of 
the statement made to him. The latest 
authority of a Bench of the Calcutta High 
Court on the subject, (49 Cal 358‘) has there¬ 
fore laid down that this direct method of 
■proving the statement is perfectly legal. 
The Magistrate who had recorded the dying 
declaration in this case bad died and the 
Assistant Surgeon who was present when 
the statement was recorded gave the fol. 
lowing evidence : 

Before the deceased died I wrote to the Magis* 
trate to have his dying declaration recorded. The 
Sub-Deputy Collector, Suiendra Nath Gosh, came 
and recorded hla dying declaration on the 29th 
eight. He recorded the declaration in my presence. 
Surendra Babu is dead. This was over two years 
ago. Ex. 2 is the dying declaration as recorded by 
Surendra Babu in my presence. I know Suren 
Babu 8 handwriting and signature. He read it 
over to the deceased in my presence. The declarant 
Surendra admitted it to be correct. Ex 2 read 
over. 

It was conteuded that this statement was 
not enough to prove the dying declaration. 
It was pointed out on the strength of 8 Cal 
211, that even if the Magistrate himself 
had been alive and had entered the witness, 
box he could only be allowed to state from 
his memory as to what he had recorded and 
could only use the document to refresh his 
memory. Their Lordships made the follow, 
ing observations : 

2. Public Prosecutor v. Bala Nagi Reddi. (1912) 
16 I C 808^22 M L J 463—1912 M W N 406 
=13 Or L J 468. 

8. Kunj Lai v. Emperor, (1924) 11 A I B Lah 12 
=67 I C 677=28 Cr L J 417. 

4 . Emperor v. Balarem Dass, (1922) 9 A I B Cal 
882=71 I 0 686=24 Cr L J 221=49 Cal 358. 


But we bold that the evidence that the deceased 
used the words contained in the statement given 
by the witness who can s-peak to these words by 
refreshing his memory is not the only wav in 
which the statement of the deceased person can bo 
proved. If the witness who heard that statement 
swears that the written statement correctly repro¬ 
duces the words used by the deceased, this is suffi¬ 
cient to prove that the deceased did use the words 
contained in that statement. Here the important 
part of the evidence is that the dying declaration 
was recorded in the presence of a witness, that it 
was read over to the deceased in the presence of 
the witness and was admitted by the deceased to 
be correct. This we think is sufficient. 

A Bench of the Madras High Court held 
a similar view in 31 IC 359® and in another 
ruling in 54 Mad 678.® On page 686 of the 
latter report the fact was mentioned that 8 
Cal 211^ was dissented from in 311 C 359® 
and on page 687, 49 Cal 358‘ was also re- 
ferred to. Their Lordships then observed 
on page 689 : 

We think that as the statement was recorded in 
April and the evidence was not giveu by P. \W. 1 
at the Sessions trial until July, P. W^ 1 cannot bo 
expected accurately to reproduce the words of the 
deceased and that ho was entitled therefore to put 
in Ex. B as a correct record of what the deponent 
said at the time. 

A Bench of the Lahore High Court also 
veered to this point of view in A I E 1926 
Lah 310^ and this ruling was followed by 
another Bench of this Court in A I E 1930 
Lah 450.® We 6nd ourselves in perfect 
agreement with the later view of the High 
Courts and think that the only satisfactory 
and reliable way of proving the dying decla- 
ration of a deceased person is to let the 
person who recorded it or in whose presence 
it was recorded directly prove the writing 
itself. Otherwise the proceedings would be 
reduced to a farce. No human being can be 
expected to remember word for word what 
be had written long ago and either the 
witness will have to learn the evidence by 
heart before he enters the witness box as 
was probably done by Abdul Aziz, P. W., in 
the case before ue or no dying declaration 
could be proved in a satisfactory manner 
at all. We therefore direct that this proce¬ 
dure should be adopted in the Sessions 

6. Karuppan Sambau In re, (1916) 3 A I R Mad 
1211=31 I C 869=16 Or L J 789. 

6. Krishnama Naickon v. Emperor, (1931) 16 

AIR Mad 430 = 1931 Cr C 478 = 135 I 0 
337=83 Cr L J 116=64 Mad 678=60 M L J 
404. 

7. Partab Singh v. Emperor, (1926) 13 A I R Lah 
810=92 I C 167=27 Cr L J 216=7 Lah 91= 
28 P L B 222. 

8. Kapur Singh v. Emperor, (1930) 17 A I R Lab 
460=1930 Cr C 664=123 I C 120=31 Cr L J 
476=81 P L R 68. 
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Court in future. Turning to the merits of 
the case, we agree with the learned Sessions 
Judge that there being no enmity between 
the parties, there is no reason why the 
deceased should charge the accused falsely. 
The three witnesses who have given ocular 
evidence of the tragedy are also disinteres¬ 
ted. They depose that they saw the two 
boys grappling with each other and two of 
them (Abdul Qadim and Khanai) are defi. 
nite that Bahimullah was wounded and 
that Bahimullah charged Hanifgul with 
having wounded him. On this evidence we 
are satisfied that it was at the hands of 
Hanifgul that Bahimullah was fatally 
injured. 

This brings us to the defence of the 
accused. There is not an iota of evidence to 
the effect that before the tragedy occurred 
an assault was made on the accused by the 
deceased. It does not appeal to us that 
Bahimullah would choose an open place 
like the field in question and peshin time 
for an attempt to sodomize the accused. 
The accused has said that he had bitten 
the deceased and yet the doctor did not 
find any teeth marks on the person of the 
deceased. Again the accused has alleged 
that the deceased fell on his own sickle and 
injured himself. A sickle is a dented instru. 
ment and if a sickle was the cause of the 
injury the wound would have been jagged. 
On the other hand Abdul Qadim and the 
Sub.Inspector found barley plants lying cut 
on the spot. This corroborates the deceased 
with regard to the cause of the fight. We 
do not attach any value to the statement 
of Ainuddin that he did not find any barley 
cut in the field on the evening of the 
occurrence. We would certainly prefer the 
statements of Abdul Qadim and the Sub. 
Inspector who are more reliable. For the 
reasons given above we do not accept the 
version of the accused. It follows from 
what has been said above that the accused 
caused the death of the deceased by stab, 
bing him when the deceased asked him to 
desist from cutting his barley. The conviction 
under S. 302, I. P. G., is consequently cor. 
rect and is hereby maintained. The accused 
has been rightly given the lesser penalty. 
His appeal is dismissed. 

V.E.B./r.k. Appeal dhmissed. 
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Boota Mal Charandas — Judgment-deb^ 
tor — Appellant. 

V. 

Nand Ram Santo Mal — Decree-holder 
—Respondent. 

Appeal No. of 1937, Decided on 

22nd March 1938, from order and decree 
of Dist. Judge, Peshawar, D/. 16th April 
1937. 

Civil P. C. (1908), O. 21, R. 84-F*nure to 
deposit 25 per cent, amounts only to irregulo* 
rity. 

The omission to pay 25 per cent, of the sale 
money amounts only to an irregularity and a sale 
can be set aside on this ground only if it is proved 
that substantial injury has been caused by It: 
AIR 2924 Pesh 25, Expl.‘, Case law referred. 

[P 37 0 2) 

Boota Mal in person. 

Nand Bam in person. 


Judgment. — Nand Bam obtained a 
decree under B. 4 of O. 34, Civil P. C., 
against Boota Mal which was made final. 
In execution of that decree the mortgaged 
property was brought to sale. Nand Earn 
bid at the sale and the property was knock, 
ed down to him on payment of Bs. 3400. 
It may be noted that by an amendment 
made by this Court the necessity for obtain, 
ing leave to bid has been removed. The 
judgment.debtor objected to the sale. One 
of the objections was that the 25 per cent, 
deposit had not been made by the decree, 
holder. The execution Judge rejected the 


objection. An appeal was preferred by the 
judgment.debtor to the District Judge. The 
appellant took two objections before him. 
firstly that the failure of the decree-holder 
to deposit the 25 per cent, of the purchase 
money vitiated the sale, and secondly that 
bis objections had not been heard and 
decided. In support of the first point the 
appellant relied upon A IB 1934 Pesh 25. 
a ruling given by Mr. Middleton, Judicial 
Commissioner, in Chambers. The learned 
appellate Judge held that the wording of 
the decree made the payment of 25 per 
cent, of the purchase money unnecessary. 
He pointed out that instead of ordering the 
proceeds of the sale to be paid into Court 
and then applied to liquidate the mortgage 
debt the Court had only ordered in the 
decree sheet that the proceeds of the sale 
should be applied to pay the amount dae 

1. Bhag Oband v. Mt. Najab Saltan, (1934) 31 
AIR Pesh 35 = 148 I 0 1083. 
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under the decree. In the opinion of the 
Judge, the omission of the direction that 
the money should be paid into Court obviat- 
ed the necessity of making the 25 per cent, 
deposit required by 0. 21, R. 84, Civil P. C. 
As regards the second ground taken by the 
appellant, the Judge held that the objector 
had waived his objections because subse. 
quently he had asked for time to make 
payment and did not insist that his objec. 
tions should be heard and decided. The 
appeal was consequently dismissed. Boota 
Mai has come up on further appeal to this 
Court. At the preliminary hearing he had a 
counsel. His counsel mainly concentrated 
on the point that the failure to make the 
necessary deposit was fatal to the sale and 
relied upon AIR 1934 Pesh 25^ in sup¬ 
port of this proposition. The case was refer, 
red to the Bench to consider the effect of 
that ruling on this case. 

The facts of the case reported in A I R 
1934 Pesh 25^ are as follows : A sale had 
taken place but the 25 per cent, deposit had 
not been made. In the meantime, the judg. 
ment.debtor bad made an application under 
O. 21, R. 89, Civil P. C. offering to pay the 
decretal amount. Objection was taken that 
the application having ))een made more 
than 30 days after the date of sale was 
time-barred under . Art. 166, Lim. Act. It 
was held by the Judicial Commissioner that 
the fact that 25 per cent, deposit had not 
yet been made left the sale incomplete and 
that there being no complete sale limita. 
tion did not run at all and the application 
was within time. Reliance was placed by 
him on A I R 1919 Lah 309,* AIR 1931 
Oudh 291* and AIR 1928 Nag 111,* but 
great stress was laid on A I R 1934 Oudh 
25® in arriving at this conclusion. We have 
carefully considered AIR 1934 Pesh 25,^ 
and the authorities on which reliance was 
placed by the Judicial Commissioner in 
that ruling. The ruling itself and the four 
cases referred to in it dealt with applica. 
tions under O. 21, R. 89. Civil P. C. Such 
applications must be made within 30 days 
of the date of sale: vide Art. 166, Lim. Act. 
The question before the High Courts was 
as to when do the 30 days begin. They held 

2. Khairan t. Alliance Bank o( Simla, (1919) 6 
AIR Lah 309=50 I C 914. 

8. Kanwal Ram v. Ourdei, (1931) 18 A I B Oudh 
391=133 I 0 263=8 OWN 633. 

4 . Bonya 7. Baliram, (1928) 16 A 1 R Nag 111= 

106 1 0 833. 

5. Iqbal Naraln 7. Raj Kumar Bakhshl, (1934) 
91 A I R Oudh 36 = 147 I C 1077=9 Lnok 
898=11 O W N 18. 
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that the period of 30 days began from the 
date the 25 per cent, deposit was made. It is 
obvious that AIR 1934 Pesh 25,^ and the 
rulings cited therein do not directly bear 
on the question before us and consequently 
do not help us much in deciding the pre. 
sent case. But we may, however, make it 
clear that if the ratio decidendi of these 
rulings be taken to be that the failure to 
deposit the one-fourth of the purchase 
money amounted to an illegality and made 
the sale a nullity altogether, we, with due 
respect, differ from that view. We think 
that the omission to pay 25 per cent, of the' 
sale money amounts to an irregularity and’ 
a sale can be set aside on this ground only 
if it is proved that substantial injury has 
been caused by it. We are supported in 
this opinion by the following authorities : 
AIR 1924 Rang 81,® AIR 1929 Lah 
492,^ AIR 1933 Oudh 345,® 28 All 238.® 
16 Cal 33^® and 14 Mad 227." 

Applying the principle laid down above, 
we hold that AIR 1934 Pesh 25^ does 
not help the appellant and the sale which 
is now in dispute cannot bo set aside 
merely because the decree-holder purchaser 
has failed to make a deposit under O. 21, 
R. 84, Civil P. C. We may point out that 
no substantial injury has been shown to 
have resulted from this default. We may 
also remark in passing that we do not agree 
with the learned District Judge that the 
form of the decree makes any difference so 
far as the application of O. 21, R. 84, Civil 
P. C. is concerned. He has drawn a dis. 
tinction without a difference. 

There remains the objection that the 
execution Judge did not dispose of all the 
pleas taken up by the judgment-debtor. 
We have carefully considered the objec¬ 
tions and we fiud that there is no substance 
in them. In fact the judgment-debtor never 
persisted in them. He has been asking for 
more and more time to pay up the decretal 
amount. It does not amount to an estoppel 
but at any rate it does lead to the conclu¬ 
sion that the judgment.debtor was not very 
serious about the objections taken by him. 

6. Mg. Chit Hlaing 7. N. A. R. M. Chotfcy, (1924) 

HAIR Raog 81=79 I C 747. 

7. Firm Mathra DaB-Prabhu Dajal 7. Brij Rani, 

(1929) 16 A I R Lah 492=116 1 C 213. 

8. Jangli Bakheh Singh 7. Buddhan Lai, (1933) 

20 A I R Oudh 845 = 144 1 0 314=8 Luck 

731=10 OWN 440. 

9. Ahmad Bakbsh 7. Lalta Prasad, (1906) 28 All 

238=1905 AWN 263. 

10. Bhim Singh 7. Sarwan Singh,(1889) 16Cal 33. 

11. Venkata ?. Bama, (1891) 14 Mad 227. 
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For the reasons given above we dismiss the 
appeal with costs. 

b.d./r.k. Appeal dismissed. 
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B. Sundar Singh Bhai Jiwan Singh 
and another — Defendants — Appel, 
lants. 

V. 

JR, B. Makhan Singh, Plaintiff and 
others. Defendants — Respondents. 

Appeal No. 127/25 of 1937, Decided on 
9tb May 1938, from order of Addl. Judge, 
Peshawar, D/. 17bh June 1937. 

Court'fee — Appeal against order making 
decretal amount recoverable from certain pro¬ 
perty—Value for court-fee is price of property 
or decretal amount. 

Where a decretal amount has been ordered to be 
recovered from a certain property and an appeal 
is preferred to get that property released from the 
liability, the value for the purposes of court*fee 
would be the price of the property or the decretal 
amount whichever is less -.AIR 1916 Lah 151; 
AIR 1926 Lah 408; 10 Mad 187; SO Mad 96 
and 37 Cal 914. Rel. on. [P 38 C 2; P 89 C 1] 

Hukam Chand — for Appellants. 

L. Charanjit Lai — for Respondents. 

Mir Ahmad J. — R. B. Makhan Singh 
brought this suit for recovery of Rupees 
4088-2-0 against Jewan Singh, his sons 
Sawan Singh, Gurbacban Singh and Sun. 
dar Singh, and Sundar Singh's son Kuldip 
Singh. It was admitted in the plaint that 
Jewan Singh was the principal debtor and 
that the other defendants were responsible 
to pay the money only to the extent of 
their share in the coparcenary consisting 
of Jewan Singh, his sons and grandson. 
Sundar Singh and Kuldip Singh set up the 
plea that they were not joint with Jewan 
Singh and were therefore not liable to pay 
the amount. These defendants alleged that 
they had separated from Jewan Singh in 
1924. R. B. Makhan Singh produced a deed 
dated 25th April 1930, by which a house 
worth Rs. 2000 was gifted to Sundar Singh 
by Jewan Singh and in which it was men. 
tinned that from that date onwards Sundar 
Singh and Kuldip Singh shall have nothing 
to do with the joint family. The trial 
Judge held that Sundar Singh and Kuldip 
Singh had separated from Jewan Singh in 
1930, He was however of the view that 
the debt in question having been contracted 
before the partition (viz. in 1924) the pro. 
perty which fell to Sundar Singh and 


Kuldip Singh on partition in 1930 was 
liable to pay5t. He therefore passed a decree 
against the person and property of Jewan 
Singh and also against his sons and grand, 
son to the extent of the coparcenary pro. 
perty in their possession. An appeal was 
preferred by Sundar Singh and Kuldip 
Singh to the District Court at Peshawar 
asking that they should be absolved from 
the liability laid upon them, obviously 
meaning that the property which had fallen 
to them on partition should be released 
from the burden of the decree. A court-fee 
of Rs. 10 was affixed to the memorandum 
of appeal and an objection was taken by the' 
respondent that it was insufficient. Cross- 
objections were also preferred by R. B. 
Makhan Singh respondent in the District 
Court for the grant of future interest. 

The learned appellate Judge ordered the 
appellants to pay ad valorem court-fee on 
the amount of the decree. In doing so he 
followed 11 P R 1916^ and A I R 1928 
Lah 408.^ The court-fee was not produced 
by the appellants and the cross.objections 
were not seriously pressed by the plaintiff 
respondent and consequently the appeal' 
and cross-objections were both dismissed. 
The parties were directed to bear their 
own costs. Sundar Singh and Kuldip Singh 
have come up on further appeal to this 
Court and have contended that the court- 
fee of Rs. 10 was sufficient. R. B. Makhan 
Singh has also filed cross-objections in 
which he has questioned the allegation of 
the lower Appellate Judge that the cross* 
objections were not pressed before him, 
and has further urged that the costs in the 
Appellate Court should have been granted 
to him when the appeal of the opposite 
party was dismissed. His counsel has, how- 
ever, withdrawn the first contention. The 
two rulings cited by the learned Appellate 
Judge when read with 10 Mad 187,® 30 
Mad 96^ and particularly 37 Cal 914® con¬ 
clusively establish the following proposi¬ 
tion : Where a decretal amount has been 
ordered to be recovered from a certain pro- 
perty and an appeal is preferred to get that 

1. Tharn Mai v. Obandu Ram, (1916) 3 A I B 

Lah 151=:d3 I 0 188=11 P R 1916. 

2. Atma Singh v. Nathu Mai. (1926) 18 A I R 

Lah 408=96 I 0 473=7 Lah 216=27 P L R 

412. 

3. Yenkappa v. Narasimba, (1887) 10 Mad 187. 

4. K. Appu Rama Krishna Beddl v. K. Kota 

Reddi, (1907) 80 Mad 96=16 M L J 458=1 

M L T 311 (F B). , . 

6. Jugal Perahad Singh v. Parbhu Narain, (1910) 

37 Gal 914=8 I 0 1146. 
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property released from the liability the 
value for the purposes of court.fee would 
be the price of the property or the decretal 
amount whichever is less. 

We find ourselves in agreement with 
this view of law and prima facie the appel- 
lants had to pay ad valorem court.fee on 
the price of the coparcenary property in 
their possession or the sum decreed which¬ 
ever was less. The learned counsel for the 
appellants has argued that the case fell 
under Art. 17, Cl. 6 of Sch. 2, Court-fees 
Act, because the value of the coparcenary 
property in possession of the appellants 
could not be ascertained. We do not agree 
with him. Art. 17, Cl. 6 only applies to 
cases where the relief claimed is not pos¬ 
sible to estimate at a money value. In this 
case the coparcenary property which is in 
possession of Sundar Singh and Kuldip 
Singh could certainly be valued by them. 
It is the house which was gifted to them 
at the time of partition. Its value is given 
in the document itself as Es. 2000. It 
follows that Sundar Singh and Kuldip 
Singh have deliberately understamped their 
memorandum of appeal and did not make 
up the court.fee when called upon to do so 
by the learned Additional Judge. In the 
circumstances their appeal was correctly 
dismissed and we dismiss their further 
appeal with costs. Pleader’s fee Ks. 100. 
Turning to the cross-objections of the plain¬ 
tiff.respondent with regard to the costs of 
appeal in the Court below, we think that 
the learned appellate Judge having exer¬ 
cised his discretion in the matter of costs 
we should not interfere. We therefore dis¬ 
miss the cross, objections also with costs. 

V.B.B./r.k. Appeal dismissed. 

At 1. R, 1938 Peshawar 39 

Mir Ahmad J. 

Saihgal Brothers — Defendant — 
Petitioner. 

V. 

Messrs. Jai Ram J UQatri Lal, Plainti ff 
and another, Defendant — Respon. 
dents. 

Civil Revision No. 423 of 1937, Decided 
on 20th May 1938, from order of Judge, 
Small Cause Court, Nowehera, D/. 27th 
October 1937. 

Decree — Selling eatde — Application to eel 
•tide es parte decree—Court must be eatufeed 
that appUcant did try to get there in time but 
waa dalayed by inevitable accident — Break* 
dewa of lorry was considered sufficient cause. 


Once the Court is satisfied that the man did try 
to get there and that he would have got there in 
time but for the intervention of an inevitable 
accident for which he was in no way responsible 
it is the duty of the Court to set aside the judg¬ 
ment passed ex parte mulcting in proper cases the 
delinquent man in costs. It should never bo the 
intention of the Court that a man should be 
deprived of a hearing unless there has been some¬ 
thing equivalent to misconduct or gross negli- 
gence on his part or something which cannot be 
put right so far as the other side is concerned, by 
making the man to blame, pay for it: A 7 1934 . 

Lah 416 and AIR 2923 Mad 63, Rel. on. 

[P 40 C 1] 

A break down of the lorry on the way was 
considered sufficient cause for setting aside the ex 
parte decree. CP 39 C 2; P 40 C 1] 

Krishau Chandra — for Petitioner. 

Pandit Mool Chand— for Respondents. 

Order.—Messrs. Jairam Jugatri Mai of 
Nowshera brought a suit for Rs, 149.3.0 
against II. R. Sugar Factory Ltd., Bareilly 
and Saihgal Brothers of Jullundar city. It 
may be noted that Saihgal Brothers are 
the agents of H. R. Sugar Factory Ltd. 
The case was fixed for 18th August 1937 
for hearing in the Court of the Sub.Judge 
Nowshera. The agent of Saihgal Brothers 
who lived at Peshawar could not reach in 
time and consequently an ex parte decree 
was passed. On the morning of 19bh August 
1937, the agent of the defendants Saihgal 
Brothers presented an application to the 
Court for setting aside the ex parte decree. 
He urged that he was prevented from 
arriving in time by a break down of the 
lorry by which he was coming and that it 
was therefore not due to his fault that he 
could not appear in the case. He produced 
Bahadur Khan the driver of the lorry, 
Mathra Das a co.passenger and a petition- 
writer as his witnesses. The first two 
deposed to the break-down of the lorry and 
the third said that the plaintiff had asked 
him at about 3 o’clock on that day to 
write a petition for setting aside the ex 
parte decree. The agent himself also went 
into the witness-box to speak to the cor- 
rectness of his allegations. The learned 
trial Judge pointed out that the agent gave 
the time of his arrival as about 10.30 or 
11 A. M. and that the petition writer said 
that the agent went to him at about 3 P. M. 
He held that this discrepancy was suffi¬ 
cient to put the agent out of Court. He 
therefore dismissed his application. 

Saihgal Brothers have come up on revi. 
sion to this Court. In my opinion, the ground 
given for rejecting the petition is not suffi. 
cient. Ample evidence was produced to 
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show that there was a breakdown on the 
way. It is just possible that the agent may 
have arrived at about 11 A. M. and yet may 
have gone to the petition.writer later. He 
must have taken some time in finding out 
as to what had happened and in deciding 
as to what plans he should adopt for the 
future. In a case reported in A I R 1934 
Lah 416,^ the fact that a puncture on the 
way had made a party late was considered 
to be sufficient cause for setting aside an 
ex parte decree. A Division Bench of the 
Madras High Court has in A I R 1923 Mad 
63® laid down the general principles appli¬ 
cable to such cases. The head-note may 
usefully be reproduced here. It runs thus : 

On an application to set aside ex parte decree, 
the question to be considered by the Court is not 
whether by some human possibility, being wise 
after the event, he could not have got there in 
time or whether a man who studied his Railway 
guide a little better would not have got in another 
train or taken another route, but whether the man 
honestly intended to be in Court and did his best, 
though in his own stupid way, to get there in 
time; and once the Court is satisfied that the man 
did try to get there and that be would have got 
there in time but for the intervention of an inevit¬ 
able accident for which he was in no way respon¬ 
sible, it is the duty of the Court to set aside the 
judgment mulcting in proper cases the delinquent 
man in costs. It should never be the intention of 
the Court that a man should be deprived ofa hear¬ 
ing unless there has been something equivalent to 
misconduct or gross negligence on his part or 
something which cannot be put right so far as the 
other side is concerned, by making the man to 
blame, pay for it. 

I concur with the views of the Judges of 
the Lahore and Madras High Courts and 
applying the principles laid down in the 
rulings quoted above to this case I hold 
that the agent has made out a case for 
setting aside the ex parte decree. I there¬ 
fore accept this petition for revision. The 
application of the agent of Saibgal Brothers 
for setting aside the ex parte decree is ac¬ 
cepted and the case is remanded to the 
lower Court for decision on merits. Costs 
to follow the event. Pleader’s fee Rs. 10. 

v.B.B. /r.K, _ Petition allowed, 

1. Arjan Singh v. Baohan Singh, (1934) 21 A I B 

Lah 416=160 I 0 736=36 P L R 65. 

2. Arunaohala Aiyar v. Subbaramiah, (1928) 10 

AIR Mad 68=68 I 0 971=46 Mad 60=43 

M L J 632. 


A. I. R. 1938 Peshawar 40 

Almond J. C. 

Collector of Peshawar — Decree.holder 

— Appellant. 

V. 

Abdul Majid and another — 

Respondents. 

Civil Appeal No. 134/57 of 1937, Dacid. 
ed on 26th May 1938, against the order of 
Senior Sub. Judge, Peshawar, D/. 25th June 
1937. 

Criminal P. C. (1898), S. 386 as amended in 
1923 —Warrant issued to Collector for realize^ 
tion of fine from accused’s immovable pro* 
perty — Warrant must be accepted by Civil 
Court as decree. 

The plain reading of S. 386 after the amendment 
of 1923 is that the warrant issued by a Magistrate to 
a Collector authorizing him to realize the amount 
of fine from accused’s immovable property must 
be accepted as a decree by the nearest Civil Court 
competent to execute it. Civil Revn. No. 161 of 
1937 and AIR 1929 Lah 667, Rel. on. 

[P 40 C 2) 

L. Jaggan Nath —for Appellant. 

Judgment. — The two respondents were 
convicted of a criminal offence and senteno- 
ed to fines totalling Rs. 50,000. In order to 
realize that fine, the Magistrate issued a 
warrant to the Collector authorizing him 
to realize the amount from their immov¬ 
able property under S. 386, Criminal P. 0. 
The Collector then applied for execution of 
the warrant in the Court of the Senior 
Sub-Judge, Peshawar. The Senior Sub- 
Judge refused to entertain the application 
on the ground that the proceedings had to 
be taken before the Magistrate and not 
before a Civil Court, and he referred in 
this connexion to the commentary m 
Sohoni’s Criminal Procedure Code, 1931 
edition, S. 386, Notes 8, 11 and 15. It is 
clear that these Notes have no application 
to the facts of the present case. They ell 
refer to cases where moveable property 
has been distrained and the cases which 
are cited relate to a date prior to the 
amendments of the Criminal Procedure 
Code made in 1923. Prior to that date^it 
was only possible to realize a fine by 
tress and sale of moveable property. By 
the amendments of 1923 it was made law¬ 
ful to proceed against the immovable pro¬ 
perty also. The plain reading of the section 
as it now stands is that the warrant whi^ 
is issued to the Collector must be accepts 
as a decree by the nearest Civil Court 
competent to execute it. I have already 
held to this effect in Civil Revision No. 161 
of 1937 decided on ISbh November 1937. 
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There is also a case of the Lahore High 
Court reported in A I R 1929 Lafa 667^ 
in which proceedings on a similar warrant 
against immovable property were held in 
a Civil Court. For these reasons I accept 
this appeal and setting aside the order of 
the Senior Sub-Judge, direct that he pro¬ 
ceed with the execution of the warrant 
according to the provisions of S. 386 (3), 
Criminal P. C. No costs in this Court. 

D.S./r.K. Appeal accepted. 

1. Emperor v. Milkha Singh, (1929) 16 A I R 
Lah 667=1929 Or C 212=119 I 0 227=30 
Or L J 1006. 
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Mir Ahmad J. 

In the matter of Khattar Electrical 
Engineering and General Supply Go, 
Ltd., Dera Ismail Khan. 

Misc. Appin. No. 30/7.G of 1937, De¬ 
cided on 13th June 1938. 

(a) Companies Act (1913), Ss. 55 and 81-~ 
Share-holders of company deciding to reduce 
tb share capital by a resolution and applying 
under S. 55 for sanction—Company held en> 
titled to reduce its capital—Resolution relating 
4o question of reduction of capital held valid. 

A notice wae issued on 2l8t December 1936 for 
the purpose of calling an ordinary general meeting 
of the shate-holders of a private limited liability 
company on 30th December 1936 for deciding the 
question of reducing the capital and assets of the 
company. At the meeting held on 30th December 
1986, eight out of the nine share-holders of the 
^mpaoy were present. The ninth share-holdet bad 
died before the notice was Issued and his legal repre¬ 
sentatives had not obtained succession certificate 
^ entitle them to take part in the proceedings. 
An objection having been raised as to circulation 
of the balance sheet, the meeting was adjourned 

1937. Another notice was issued 
on 6th February 1937 to convene the adjourned 
meeting on 2l8t February 1937. In this notice 
the meeting was designated as an extraordinary 
general meeting of the share-holders of the com¬ 
pany. The same eight share-holders were present 
at the meeting. One of the share-holders left the 
meeting under protest and the remaining passed 
the proposal relating to the redaction of the share 
capital of the company and certain other pro¬ 
posals. Another meeting of share-holders held on 
10th March 1937 confirmed the redaction of the 
■capital agreed upon by the meeting of Qlst Febm- 
ary 1937. and in pursuance of the prooeedings an 
applloation under 8. 65 was presented to the 
Judioial Oommlssioner’s Court for sanction to be 
-awarded to the proposals. It was contended that 
fall SI days' notice as required by 6. 81 (as 
amended) not having been ^ven the meeting of 
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2l3t February was not validly held and the resolu- 
tions were ultra vires : 

Held that the company was well within its 
rights in resolving to reduce its capital. The 
meeting of 30tb December 1936 was regularly 
called because seven days’ notice was given for it 
and this was all that was required to be done by 
the law then in force (S. 81 of the old Act read 
with Art. 63 of the Articles of Association of the 
company). The meeting of 21st February 1937 
was clearly a continuation of the meeting of 30th 
December 1936, because the latter meeting had 
been validly adjourned to the former date under 
Art. 67 of the Articles of Association of the com¬ 
pany. The fact that 8. 81 was amended in the 
meantime had no efiect on the meeting of 21st 
February 1937 so far as the procedure for 
convening it was concerned. The resolutions 
passed at the meeting of 21st February 1937 were 
therefore in order. The omission to name the meet¬ 
ing of 30th December 1936 as an extraordinary 
meeting in the notice dated 21st December 1936 
had no importance and did not vitiate the pro¬ 
ceedings. As the old Act was no longer law when 
the meeting of 21st February 1937 was held, the 
confirmatory meeting of 10th March 1937 was un¬ 
necessary and the decision of the meeting of 21st 
February 1937 became final on that very day, 
(Conduct of company in lending money to share¬ 
holders disapproved) : (1925) 94 L J Ch 201 ; 
AIR 1928 Mad 1215; (1900) 1 Ch 656 ; (1890) 
45 Ch D 330 ; (1920) 1 Oh 466 ; (1921) 3 K B 32 
and (1888) 37 Ch D 1, Ret. on. [P 43 G 2 ; 

P 44 C 2 ; P 45 0 1 ; P 46 0 1] 

(b) Companies Act (1913), S. 55—Applica¬ 
tion presented under S. 55 for sanction to pro¬ 
posal relating to reduction of share Capital- 
Principles applicable enunciated. 

Where an application under 8. 55 is presented 
to the Court by a company for its sanction to a 
proposal relating to a reduction of the share capi¬ 
tal of the company, the following principles are 
the principles applicable : 

(1) That a company has the power to reduce its 
capital much more so if the power is conferred by 
the Articles of Association. (2) Subject to con¬ 
firmation by the Court which is the safeguard of 
the minority, the question of reducing capital la 
a domestic one for the decision of the majority. 
(3) The company is to determine the extent, the 
mode and incidence of the reduction. (4) The 
company may reduce the share capital of all its 
share-holders pro rata or may reduce the shares of 
any individual shara.bolder or any class of share¬ 
holders wholly or in part. (6) That the Court has 
to see that interests of the minority have been 
protected and no unfairness has been shown to it. 

(6) That in doing so the Court should keep in 
view the consideration that the decision has been 
arrived at by businessmen who are fully cognizant 
of their necessities and are the best custodians of 
their interests and should therefore be slow to 
interfere : English cases relied on. [P 45 0 1, 3] 

Beli Bam — for Petitioner, 

Jiwan Lai Kapur — for legal represen* 
tatives of Rochi Ram Khattar, 

Order.—The Khattar Electrical Engi. 
neering A General Supply Co. Ltd.,< Dera 
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Ismail Khan, is a private limited liability 
company. It -was first founded by B. B. 
Bochi Bam Khattar and about the year 
1921.22 it was decided to convert it into a 
limited liability company. B. B. Bochi 
Bam alleged that he bad borrowed ten 
lakhs for initiating the concern and there, 
fore wanted to transfer it to the company 
for that sum. It appears that the persons 
who agreed to take shares were not pre. 
pared to pay that amount. Consequently a 
reference to arbitration was made to which 
B. B. Bochi Bam Khattar and the proposed 
share.holders of the new company were 
parties. The arbitrator, B. S. Gopi Cband, 
valued the assets of the company at about 
Bs. 9,21,000. The share.holders paid this 
amount to E. B. Bochi Bam and the com. 
pany came into existence. B. B. Bochi Bam 
became its chairman. It so happened that 
B. B. Bochi Bam Khattar could not pay off 
the loan of about Bs. 92,000 which accord, 
ing to the arbitrator’s decision was left for 
him to pay. He therefore asked the com. 
pany to lend him some money. The com. 
pany advanced a lakh of rupees to him to 
pay off the debt. The company seems to 
have thereafter begun to lend money freely 
to its share.holders and the share, holders 
continue to be indebted to it to the present 
day. In 1930, 10 per cent, of the capital 
was reduced by the company and was con. 
firmed by this Court. On 16th December 
1936, a meeting of the directors took place. 
The following two resolutions were passed 
at this meeting : 

(a) Definite proposal regarding the reduction of 
the assets and capital of the company he placed 
before the ehare'holders by the chairman. 

(b) That a loan up to the extent of 46 percent, of 
the share money be advanced to each share.holder 
at the rate of 1 per cent, per annum with a view 
to ultimate reduction of the share capital to the 
same extent. The previous advances paid to the 
share.holders to the extent of 30 per cent, be de. 
ducted with interest up to Slst March 1937 from 
this 46 per cent. 

On 2l8t December 1936, a notice was 
issued for the meeting of the share.holders 
to be held on 30th December 1936. The 
notice purported to call an ordinary general 
meeting of the share.holders. Amongst 
others the following items were on the 
agenda: 

(6) Proposal of B. B. Bochi Bam Khattar re* 
garding his loan account submitted for consideia* 
tion. 

^ (6) Definite proposal by the chairman of the 
company regarding the reduction of assets and 
capital of the company for consideration. 

■ (9) B. B. Boohi Bam Khattar submitting his 
explanation and the claim in writing regarding 


dead account of Bs. 14,798.9-11 is put up with the- 
objection No. 15 of the auditor for disposal. 

Eight out of the nine share.holders of 
the company were present at this meeting. 
The ninth was L. Sundar Das who had 
died before the notice was issued and whose 
legal representatives had not yet obtained 
a succession certificate in order to entitle- 
them to take part in the proceedings. An 
objection was taken that the balance sheet, 
which was also to be considered at the- 
meeting, had not been properly circulated. 
As a result the meeting was adjourned to 
21st February 1937. Another notice was 
issued on 6th February 1937 to convene the- 
adjourned meeting on 21st February 1937. 
In this notice the meeting was designated- 
as an extraordinary general meeting of the 
share.holders of the company. Practically 
the same agenda was repeated. 

The same eight share.holders were pre. 
sent at this meeting. L. Dbaram Ghand' 
Khera however walked out soon after be. 
cause he raised an objection to the balance- 
sheet and wanted the objection to be re- 
corded but the chairman would not do so. 
The remaining share.holders continued tbe- 
meeting. The following proposals were- 
passed unanimously by them : 

(1) That the share capital of the company be 
reduced by 45 per cent, of the share capital aud the- 
same should come for confirmation before the 
extraordinary meeting of the share.holders. 

(9) That the total loan of Bs. 74,400 against 
B. B. Bochi Ram Khattar be discharged against 
reduction of his shares by that amount. 

(3) Thatthecompany’s claim for Bs. 14,798.9*11 
against B. B. Bochi Bam Khattar regarding the 
account named as dead account be settl^ by 
reducing the share money of B. ^ Bochi Bam' 
Khattar to the extent of Bs. 4800. 

By a notice dated 23rd February 1937,. 
another extraordinary general meeting of 
the share.holders was called for 10th' 
March 1937. It was summoned in order to 
confirm the reduction of capital agreed upon- 
by the meeting of 2l8t February 1937. 
Seven share.holders were present on lOth- 
March 1937; Lala Dharam Chand Khera 
had absented himself. The reductions pro¬ 
posed were confirmed subject to the sanction 
of the Court of the Judicial Commissioner. 
It was also resolved that the revaluation 
of the assets of the company be carried ont 
in consultation with the Electrical Inspec¬ 
tor, Waziristan District. In pursuance or 
these proceedings this application has been 
presented to this Court by the company 
for sanction to be accorded to the three 
proposals passed by the meeting of tb® 
share-hoJdwB on 2l8t February 1937 and* 
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confirmed by a second meeting of the share, 
holders held on 10th March 1937. The 
revaluation of the assets of the company 
was also carried out with the assistance 
of the Electrical Inspector, Waziristan Dis- 
trict. The usual notices were issued by 
this Court and a date fixed for settling the 
list of creditors. 

Mr. Baldev, who represented one of the 
share-holders, appeared on the date fixed 
to contest the application. He took the 
objection that there were no valid resolu¬ 
tions before the Court. An issue was fram. 
ed and another date fixed for evidence. On 
that date Mr. Baldev withdrew his objec. 
tions. The list of creditors was therefore 
sanctioned and the creditors were called 
upon to show cause why the petition should 
not be accepted. On the adjourned date Mr, 
Dharam Chand Khera and Sh. Bam Kaur 
on her own behalf and on behalf of her son 
Kishori appeared to contest the applica- 
tion. The following issues were framed by 
the Court: 

(1) Ib the resolution valid? 0. P. on petitioner. 

(2) Does the proposal to cancel 45 per cent, of 
the capital amount to refund of capital under 
8. 66, Companies Act and is it therefore not per. 
missible under the law ? 0, P. on respondents. 

(8) Is Lala Dbaram Chand estopped from rais. 
ing the objection taken by him? O. P. on peti. 
tioner. 

(4) Has Mt. Bam Kaur no locus standi to ques¬ 
tion the application ? 0. P. on petitioner. 

(6) Is it permissible for the company to make 
additional reduction In the share capital of the 
late Rai Bahadur Ch. Rochi Ram Khattar to the 
extent of Rs. 70,000 ? 0. P. on petitioner. 

The evidence of Mr. A. N. Ghosh, Engi. 
neer in charge of the company, was taken 
in part on 20th April 1938, and L. Ganpat 
Raij one of the directors of the company, 
was also examined on that date. The case 
was adjourned to 27th May 1938 for com. 
pleting the statement of Mr. A. N. Ghosh 
and for recording the other evidence in the 
case. However, on that date counsel for 
L. Dharam Chand Khera and Mt. Bam 
Kaur withdrew from the case. On the other 
hand Mr. Baldev, the share-holder, who had 
previously objected and then withdrawn 
his objections, again appeared with an 
application for stay of proceedings. He 
alleged that the company had been guilty 
of misconduct and that be had given appli. 
cation to the Begistrar of Joint Stock 
Companies under Ss. 137, 138, 166 and 
282.A, Companies Act, against it. He 
requested that the case should be kept 
pending till the disposal of that application 
by the Begistrar. The application made to 


the Begistrar having no concern with the 
proceedings before me the application of 
Mr. Baldev was rejected. Mr. A. N, Ghose 
was further examined by counsel for the 
petitioner and also by counsel for the legal 
representatives of B. B. Bochi Bam Khat. 
tar. The case was closed by the company. 
Mr. J. L. Kapur, counsel for the representa. 
tives of B. B. Bochi Bam Khattar, addres¬ 
sed the Court and very ably explained the 
facts and the law bearing on the applica¬ 
tion. S. 55, Companies Act, permits the 
reduction of capital by a company and Cl. 
(c) of the Section applies to the present- 
application. Art. 8 of the Articles of Asso¬ 
ciation of this Company also runs thus: 

Thecompany.from time to time (may) by special 
resolution, reduce its capitalinany manner for the 
time being authorised by law and in p.articular, 
capital may be paid o0 on the footing that it may 
be called up again or otherwise. This Article is not 
to derogate from any power this company would 
have if it wore omitted. 

It follows therefore that the company is 
well within its rights in resolving to reduce 
its capital. The only questions which arise 
for decision however are : (l) Whether the 
company has by a valid resolution resolved 
that the reduction should be carried out, 
and (2) whether the Court should accord 
its sanction to the proposed reduction. As 
regards the fact that the resolutions were 
passed by the share, holders who were pre¬ 
sent at the meeting there is no quarrel. 
The minutes show that except Sundar Das 
who is dead and Dharam Chand who 
walked out, all the other share.holders of 
the company unanimously passed the pro¬ 
posals both on 2l8t February 1937 and 
10th March 1937. The objection taken by 
the contesting share-holders, who with- 
drew later, was that no valid notice was 
given for convening the two meetings. It 
was contended that the Amending Act 
came into force on 15th January 1937, that 
the meeting of 2l6t February 1937 should 
therefore have been convened under the 
provisions of the Amended Companies Act, 
that under S. 81 as amended a notice of 
21 days was necessary for the meeting and 
that full 21 days’ notice having not been 
given the meeting was not validly held and 
the resolutions were ultra vires. It was 
also pointed out that the first meeting^ of 
30th December 1936 was designated as ‘an 
ordinary meeting" in the notice while it 
should have been called “an extraordinary 
meeting." 

On the other hand it was urged by the 
counsel for the petitioner and the counsel 
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for the representatives of R. B. Rochi Ram 
Khattar that the meeting of 21st February 
1937 was only a continuation of the meet¬ 
ing of 30bh December 1936 which was held 
when S. 81 of the old Act was in force. 
Counsel pointed out that 21 days’ notice 
was not necessary under S. 81 of the old 
Act which only enjoined that the meeting 
should be called by giving a notice as pres, 
cribed by the Articles of the Association. 
He adverted to Art. 63 of the Articles of 
Association of the company which lays 
down that seven days notice should be 
given for holding a meeting of the share¬ 
holders. He argued that more than seven 
days' notice having been given the meeting 
dated 30th December 1936 was properly 
convened. He then referred to Art. 67 of 
the Articles of Association which runs 
thus:— ‘The chairman, with the consent of 
the meeting, may adjourn any meeting from 
time to time and place to place in Dera 
Ismail Khan" and contended that the meet¬ 
ing of 21st February 1937 was a continue, 
tion of the meeting of 30th December 
1936 and was valid. He cited (1925) 94 
L J Ch 201^ and A I R 1928 Mad 1215* to 
show that on general principles also when 
a meeting is called to transact business for 
which proper notice had been given and that 
meeting is adjourned to a subsequent date 
the adjourned meeting is a continuation of 
the previous meeting although fresh notices 
with the agenda had been sent round. 

In the alternative counsel took up the 
position that all the share-holders except 
Sundar Das deceased having been present 
at the beginning of the meeting of 2l8t 
February 1937 and no one having objected 
to the validity of the meeting the right to 
object had been lost. He asked the Court 
to consider Sundar Das non-existent. He 
quoted (1900) 1 Ch 656,* in support of this 
allegation. It lays down that no notice 
need be sent to the representatives of a 
deceased share-holder of a company when 
their names have not been entered in the 
register of members. Counsel emphasixed 
the facts that all the share.holders present 
knew full well the purpose for which they 
had assembled and unanimously passed the 

1. Neu&obild v. British Equitorial Oil Oo., (1926) 

1 Oh 346=94 L J Oh 201=133 L T 227=41 

T L R 414. 

2. Subramania Iyer v. United India Life Insur¬ 
ance Oo. Ltd., (1928) 16 A I R Mad 1216= 

114 I 0 686=66 M L J 386. 

3. Allen v. Gold Beefs of West Africa Ltd., (1900) 

1 Oh 666=69 LI Oh 266=82 L T 210=48 

W R 462=16 TLB 213=7 Manson 417. 


resolutions put before them. He maintained 
that in the circumstances the criticism that 
the meeting of 30th December 1936 was 
called as an ordinary meeting and that due 
notice was not given for convening the 
meeting of 21st February 1937 lost all 
importance and pressed that it should be 
presumed that the share-holders present 
had impliedly condoned the irregularities 
if any. He relied on (1890) 45 Ch D 330,^ 
(1920) 1 Ch 466,® (1921) 3 K B 32® and 
(1888) 37 Ch D in support of this pro. 
position. After carefully considering the 
facts in the light of the authorities referred 
to by counsel, I have come to the conclusions: 
(l) that the meeting of 30th December 
1936 was regularly called because seven 
days’ notice was given for it and this was 
all that was required to be done by the law 
then in force (S. 81 of the old Act read 
with Art. 63 of the Articles of Association 
of the company); (2) that the meeting of 
2l8t February 1937 was clearly a continua- 
tion of the meeting of 30th December 1936 
because the latter meeting had been validly 
adjourned to the former date under Art. 67 
of the Articles of Association of the Com. 
pany ; (3) that the fact that S. 81, Com. 
panies Act, was amended in the meantime 
had no effect on the meeting of 2l8t 
February 1937 so far as the procedure for 
convening it was concerned, and (4) that 
the resolutions passed at the meeting of 
2l8t February 1937 were therefore in 
order. 

The argument that the meeting of 30tb 
December 1936 was summoned as an ordi¬ 
nary meeting and was therefore not one 
called under S. 81 of the Act has no sub. 
stance in it. The agenda clearly indicated 
the object of the meeting and the share- 
holders understood full well that they had 
met to consider the reduction of capital. 
No objection was raised at the meeting on 
the ground that it was an ordinary meet¬ 
ing and not an extraordinary meeting. It 
follows that the omission to name it as an 
extraordinary meeting in the notice dated 
21st December 1936 has no importance at 
all and cannot vitiate the proceedings. The 
only question which remains f or considers. 

4. Henderson v. Bank of Australia, (1890) 46 

Oh D 330=69 L J Ch 794=2 Meg 301. 

6. In re Express Engineering Works Ltd., 

1 Ch 466=89 L J Oh 379=122 L T 790=36 

T L R 276. ^ ^ 

6. In re Oxted Motor Co., (1921) 3KB 32—90 

L J K B 1146=37 T L R 737. _ 

7. Browne v. La Tcindad, (1888) 37 Oh D 1—o* 

L J Oh 292=68 L T 187 =86 W B 289. 
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tioD is whether the meeting of lOth March 
1937 was necessary and if so was it regu¬ 
larly summoned. If S. 81 of the old Act 
be kept in view, the meeting of 10th March 
1937 was necessary because S. 81 of the 
old Act required a confirmatory meeting to 
be held not less than 14 days after the 
meeting in which a special resolution had 
been passed so that the resolution' should 
be ratified by it. On the other hand, if 
S. 81 of the Amended Act be taken to 
apply, no such confirmatory meeting was 
necessary. The meeting of 10th March 
1937 would have been necessary if the old 
Act remained in force. But, it is apparent 
that the old Act was no longer the law 
when the meeting of 2lBt February 1937 
was held. Consequently I hold that the 
confirmatory meeting was unnecessary, and 
the logical result of this finding is that the 
decision of the meeting of 2l3t February 
1937 became final on that very day. Now 
I will turn to the second question relating 
to the reduction of capital. I understand 
from the learned counsel who argued the 
case that there is no reported Indian 
authority on this point. The English au¬ 
thorities which were quoted by the learned 
counsel may for convenience be grouped 
together as follows : 

(l) Bunckley 1930 Edition, p. 120 (2) 
(1894) A C 399,® (3) (1902) 2 Ch 601,® (4) 
(1904) iCh87,'® (6) (1907) AC 229,“ (6) 
(1909) 2 Ch 552,“ (7) (1910) 2 Ch 464,'® (8) 
(1911) 2 Ch 361“ and (9) U888) 39 Ch D 
582.“ 

These authorities lay down the following 
I pripciples: 1. That a company has the 

8. Brltibh & American Truetee and Finance Cor¬ 

poration y. John Couper, (1894) A 0 399=63 
L J Ch 426=6 R 146=70 L T 882 = 42 W R 
652=1 Maneon 266. 

9. In re Credit Aesuranoe ti Qoarantee Corpora¬ 

tion Ltd., (1902) 2 Ch 601=71 L J Ch 776 = 
87 L T 216=61 W R 20=18 T L R 787. 

10. In re tVelsbach Incandescent Gas Light Co. 
Ltd., (1904) 1 Ch 87=73 L J Ch 104=89 L T 
646 = 62 W R 827 = 11 Maneon 47 = 20 
T L R 122. 

11. Poole y. National Bank of China Ltd (1907) 

A 0 229=76 L J Ch 468 = 96 L T 889 = 14 
Manson 216=28 T L R 667=61 8 J 613. 

12. In re Louielan & Southern Btatea Real Estate 

& Mortgage Oo., (1909) 2 Ch 662=79 L J Oh 
17=101 L T 496=16 Manson 360. 

13. Neal y. City of Birmingham Tramways Co 
(1910) 2 Ch 464=79 L J Ch 693=103 L T 69 
=64 8 J 651=26 TLB 688. 

14. In re De La Rue & Co. Ltd., (1911) 2 Ch 861 

= 81 L J Ch 69 = 106 L T 642=19 Manson 
71=66 8 J 716. 

16. In re Barrow Haematite Steel Co., (1889) 89 
Ch D 662 = 58 L J Ch 148=69 L T 600=87 
W B 249. 


power to reduce its capital much more so 
if the power is conferred by the Articles of 
Association. 2, Subject to confirmation by 
the Court which is the safeguard of the 
minority, the question of reducing capital 
is a domestic one for the decision of the 
majority. 3. The company is to determine 
the extent, the mode and incidence of the 
reduction. 4. The company may reduce the 
share capital of all its share-holders pro 
rata or may reduce the shares of any 
individual share, holder or any class of 
share-holders wholly or in part. 5. That 
the Court has to see that interests of the 
minority have been protected and no unfair, 
ness has been shown to it. 6. That in doing 
80 the Court should keep in view the con¬ 
sideration that the decision has been arrived 
at by business men who are fully cogni¬ 
sant of their necessities and are the best 
custodians of their interests and should 
therefore be slow to interfere. 

I will first take up the question of the 
general reduction of the capital by 45 per 
cent. In this connexion a reference to the 
report of the Electrical Inspector, Wazi. 
ristan District, will be useful. He was 
unfortunately away from India and could 
not be examined. His report has however 
been proved by Mr. A. N. Ghosh. Although 
the assets of the company were held by 
the arbitrator to be worth about nine lakhs 
in 1921-22 the Electrical Inspector of 
Waziristan District has actually found them 
to be of the value of Es. 2,52,000. He has 
remarked that the company has been pre- 
senting its assets at an inflated figure and 
therefore had been paying heavy deprecia- 
tion charges thereon. The Inspector was 
also of the opinion that the company 
should reduce their share capital and 
approved of the reduction by 45 per cent, 
capital. In his opinion this would lead to 
the following results : (l) a satisfactory 
dividend will be declared ; (2) a reserve 
fund will be formed, and (3) the charges 
for electricity will be reduced. 

Mr. Ghosh has also told us that the 
reduction would be useful. He stated that 
since the foundation of the company divi¬ 
dend has been declared only once. In his 
opinion dividend could be declared if the 
depreciation charges were reduced and the 
amount of the dividend to be distributed 
is also decreased by redaction in the share 
capital. A further advantage indicated by 
Mr. Ghosh is that the old debts from the 
sbaro-bolders will all be wiped out with 
the exception of those due from B. B. 
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Boobi Ram Khattar and L. Ganpat Eai. 
R. B. Eoohi Ram will owe only Rs. 10,000 
more than which is a part of a loan raised 
after this application was filed (he died 
during the pendency of these proceedings), 
and L. Ganpat Rai will remain a debtor 
only to the extent of about Rs. 11,000. 
The letters from the Punjab National 
Bank produced by Mr. Ghosh show that 
the company has got enough money in that 
bank to meet its requirements. A sum of 
Rs. 39,785.13.1 was in the floating account 
on 26th April 1938 and a sum of Rs. 22,000 
which was in the fixed deposit became 
payable on 29th May 1938. The reduction 
of 45 per cent, capital does not appear 
therefore to be likely to have any disturb¬ 
ing effect on the equilibrium of the com. 
pany’s finances. For the reasons given 
above, I have no objection to the reduction 
of the company's capital by 45 per cent, 
and hereby accord my sanction to the pro¬ 
posal. I must note however in passing that 
Art. 13 of the Articles of Association of 
the company lays down as follows: “None 
of the funds of the company shall be 
applied in the purchase of or lent on the 
jshare of the company.” I therefore take 
this opportunity of expressing my strong 
disapproval of the conduct of the company 
in lending money to its share.holders from 
time to time as if it were a money-lending 
concern and particularly in allowing the 
share.holders to withdraw the amounts 
equal to 45 per cent, of their share capital 
in anticipation of the sanction of the meet, 
ling of the share-holders and of this Court. 

1 would recommend that in view of the 
past conduct of the company and the atti. 
tude of at least three of the share-holders 
during these proceedings, the Registrar 
Joint Stock Companies should keep an eye 
on its future dealings so as to make sure 
that no irregularities occur. 

Now I turn to the proposal to reduce 
the share money of R. B. Rochi Ram by 
Rs. 74,000 due from him and by Rs. 
4800 which the company has accepted in 
satisfaction of its claim against him for Rs. 
14,798-9.11. L. Ganpat Rai has said that 
R. B. Rochi Ram had openly declared in 
the meeting in which the question of his 
loan was discussed that he was unable to 
pay this amount. R. B. Rochi Ram is dead 
and it appears to me that there is very 
little likelihood of such a large amount 
being realized from his assets. I feel there, 
fore that the company has acted bona fide 
in resorting to this form of recovery. I 


may note that the company could have 
easily written off this sum altogether and 
the fact that they have decided to reduce 
his share by this amount appears to have 
been adopted in the best interest of the 
institution. It is obvious that by recover¬ 
ing the debt in this way the burden of the 
company will also be reduced, for lesser 
dividend will have to be paid to the heirs 
of R. B. Rochi Ram. I have therefore no 
objection to this reduction also and sane, 
tion the proposal. As a result, the petition 
succeeds. No serious opposition having 
been offered there shall be no order as to 
costs. 

R.M./r.K. Petition allowed. 
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Mir Ahmad J. 

Dassa Ram Lakhmi Das and others — 

Petitioners. 

V. 

Rahim Sayed Zaffaryab Ali — 

Respondent. 

Civil Revn. No. 23 of 1938, Decided on 
25th May 1938, from Judgment and decree 
of Small Cause Court and Sub-Judge, 4th 
Class, Abbottabad, Dist. Hazara, D/. 4th 
January 1938. 

Practice— Small cause suit — Recording of 
evidence of witness. 

It is not enough that the Judge should refer to 
the evidence in his judgment. It is mandatory 
that he should make a separate memorandum of 
the evidence given by each witness and shall sign 
It. [P 47 0 1] 

L. Mela Bam — for Petitioners. 

Order.—Dassa Ram and others brought 
a suit against Hakim Sayed Zaffaryab Ali 
for recovery of Rs. 100. The suit was heard 
by the Judge, Small Cause Court, Abbotta- 
bad who dismissed it. The plaintiffs have 
come up on revision to this Court. On going 
through the record 1 find that there is the 
plaint, the pleas and the judgment. There 
is no abstract of the evidence of the wit¬ 
ness or witnesses beard by the Court. 
Under S. 17, Provincial Small Cause Courts 
Act, the procedure prescribed in the Code 
of Civil Procedure, 1908, is to be followed 
in a Court of Small Causes. O. 18, R. IS, 
Civil P. G., prescribes that in case in which 
appeal is not allowed it shall not be neces¬ 
sary to take down the evidence of the wit¬ 
nesses in writing at length; but the Judge 
as his examination of each witness proceeds 
shall make a memorandum of the substance 
of what he deposes and such memorandum 
shall be written and signed by the Judge 
and shall form part of the record. 
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decree of the Appellate Court restore that 
of the trial Court granting the plaintiffs a 
decree for possession of Ikl. 5mls. of land 
as shown in the plan prepared by the 
judicial kanungo. The plaintiffs will have 
their costs throughout from the contesting 
defendants. 

B.U./b.K. Application accepted. 
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Mib Ahmad J. 

Ram Ditta Mal-Moti Ram — Plaintiff 

— Petitioner. 

V. 

Charat Singh Lehna Singh and another 

— Respondents. 
Civil Revn. No. 98 of 1938, Decided on 
22nd June 1938, from order of Senior Sub. 
Judge, Kohat, D/. 14th March 1938. 

(a) Civil P, C. (1908), S*. 65 and 115—Pro¬ 
perty purchased by auction-purchaser vests in 
him from date of confirmation of sale, what¬ 
ever proceedings judgment-debtor may take 
in connexion with setting aside sale — Court 
ignoring this fundamental principle commits 
material irregularity. 

Court ignoring the fundamental principle laid 
down in 8. 65, that confirmation of an auction 
sale relates back to the date on which the auction 
was held and the property vests in the purchaser 
from that date, commits material irregularity 
within the meaning of B. 116 and its order is open 
to revision. [P so C 1] 

Where a person purchases certain property in a 
(wnrt auction held in execution of a decree and 
the sale Is subsequently confirmed in his favour, 
the property vests in him from the date of con¬ 
firmation of sale, whatever proceedings may be 
taken in connexion with the confirmation of the 

j^id8tD6at-d6btot whose property is 
sold. The veetlog of the property in auction-pur- 
obaaer is not postponed till the final decision of 
the proceedings sUrted by the jndgment-debtor. 

/LX . IP 60 0 1] 

(b) Evidence Act (1872), S. 116 — Tenant 

landlord and acknowledging 
Uability to pay rent to him — S. 116 applies — 
Tenant is estopped from denying title of land- 
lord—It doee not make any difference whether 
landlord baa put him in possession or whether 
tenant has merely attorned to him. 

Once a tenant admits the title of his landlord 
and aoknowledgee that he is the person to whom be 
shall pay the rent, B. 116 will apply and it does 
not make any difference whatsoever whether the 
landlord has put him into possesalon or whether 
the tenant has merely attorned to him. Of oourse 
It is open to every tenant to prove that he attorned 
under ooaroion or as a result of fraud, misrepre¬ 
sentation or mistake, but enbject to this modifloa- 
tion every tenant is estopped from denying the 
title of his landlord when with open eyes he has 
attorned to him and has admitted that he wae 
en t itled to xeoeive the tent. [P 60 0 1, 9] 


Ij. Ram Labhaya — for Petitioner. 

L. Ram Farkash — for Respondents. 

Order. — On 6fch May 1936 Ramditfea 
Mal, petitioner, purchased in auction eight 
houses in Kohat belonging to Attaraingh. 
The sale was made absolute on 8th June 
1936. Charat Singh respondent was living 
in two of these houses and on 24th June 
1936 he executed a lease deed in favour of 
Ramditta Mal agreeing to pay him with 
effect from 8th June 1936 the sum of 
Rs. 10 per month for the two houses. 
Before this lease was executed, Ramditta 
Mal had applied to the Court for possession' 
of the eight bouses and an order was issued 
directing it to be given. The report of the 
bailiff dated 25th June 1936 shows that 
possession of two houses (presumably those 
of Charat Singh) was given to Ramditta 
Mal but the tenants of the other houses 
refused to attorn. It so happened that 
Attar Singh came up to this Court against 
the order confirming the sale. This Court 
set aside that order on the ground that the 
objections put forward by Attar Singh had 
not been heard and adjudicated upon. The 
case was therefore sent back. The objec¬ 
tions were duly heard and decided against 
Attar Singh on 27tb November 1936. The 
Sub.Judge confirmed the sale again. This 
order was maintained by this Court on 7th 
May 1937. On 10th August 1937, Ramditta* 
Mai filed this suit for the recovery of Rs. 140 
against Charat Singh. This represents the 
rent for 14 months, that is to say from 8th 
June 1936 to 8th August 1937, of the two 
bouses leased to Charat Singh. The defence 
taken by Charat Singh was that Ramditta 
Mal did not become the owner of the pro¬ 
perty till the appeal was finally disposed 
of by this Court in 1937. 

The trial Judge held that Charat Singh 
was estopped under 8. 116, Evidence Act, 
from questioning the title of Ramditta 
Mal. He therefore overruled the defence 
and granted a decree. An appeal was pre¬ 
ferred by Charat Singh to the Senior Bub- 
Judge. Kohat. The appellate Judge was of 
the opinion that Ramditta Mal did not 
become the owner of the property till 2Dd 
July 1937 when ha finally took possession 
of the property sold to him viz. after the 
appeal of Attar Singh was dismissed by this 
Court. As regards the month of July and 
part of the month of August the Judge 
remarked that both sides admitted before 
him that the rent for that period had been 
paid by Charat Singh to Ramditta Mal» 
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The appeal was therefore accepted and the 
suit dismissed. Bamditta Mai has come up 
|on revision to this Court. In my opinion 
the learned Senior Sub.Judge has commit, 
ted a material irregularity in ignoring the 
fundamental principle that whenever a 
court auction is confirmed, the confirmation 
relates back to the date on which the auc. 
tion was held and the property therefore 
vests in the owner with effect from that 
date. S. 65, Civil P. C., is to this effect and 
runs thus: 

Where immovable property is sold in execution 
of a decree and such sale has become absolute, the 
property shall be deemed to have vested in the 
purchaser from the time when the property is sold 
and not from the time when the sale becomes 
absolute. 

I It follows that directly the sale was 
confirmed the property became vested in 
Bamditta Mai with effect from 6th May 
1936, whatever may have been the proceed, 
ings taken in connexion with the confirm¬ 
ation of the sale by Attar Singh in the 
meantime. Bamditta Mai should for the 
purposes of this suit have therefore been 
taken to be the owner of the property dur¬ 
ing the period for which he has claimed 
rent. Again S. 116, Evidence Act, is to the 
following effect: 

No tenant of immovable property or person 
claiming through such tenant, shall, during the 
continuance of the tenancy, be permitted to deny 
that the landlord of such tenant had, at the 
beginning of the tenancy a title to such immov¬ 
able property; and no person who came upon any 
immovable property by the license of the person 
in possession thereof, shall be permitted to deny 
that snoh person had a title to such possession at 
the time when such license was given. 

It> is plain that Gharat Singh is barred 
by this Section from denying the title of 
Bamditta Mai during the continuance of 
the tenancy created by the lease. The 
learned Appellate Judge has observed that 
S. 116, Evidence Act, did not apply because 
Gharat Singh was already in possession 
when he executed the lease deed and Bam. 
ditta Mai did not put him into possession. 

I do not agree with this view of the law. 

I am of opinion that once a tenant admits 
the title of his landlord and acknowledges 
that he is the person to whom he shall pay 
the rent, S. 116 will apply and that it does 
not make any difference whatsoever whe- 
jther that landlord has put him into posses. 
|Sion or whether the tenant has merely 
[attorned to him. Of coarse it is open to 
every tenant to prove that he attorned 
under coercion or as a result of fraud, mis¬ 
representation or mistake, bat sabject to 
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this modification every tenant is estopped 
from denying the title of his landlord wheo 
with open eyes he has attorned to him and 
has admitted that be was entitled to receive 
the rent. The view of the learned Senior 
Sub.Judge is wrong on this aspect of the 
case also. It is agreed before me by the 
parties that Bs. 12.8-0 has been received 
by Bamditta Mai out of the sum claimed 
(Bs. 140). I therefore accept the petition, 
set aside the order of the lower Appellate 
Gourt and pass a decree for Bs. 127.8.0 in 
favour of Bamditta Mai against Gharat 
Singh. Bamditta Mai shall have his pro. 
portionate costs throughout. 

R.m./r.k. Petition accepted. 
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Almond J. G. 

Vaishnodas and another — Plaintiffs 

— Petitioners. 

V. 

Behmat Khan Nawab Khan and another 
— Defendants — Bespondents. 
Civil Bevn. No. 80 of 1938, Decided on 
14th June 1938, from order of Sub.Judge, 
Second Class, Peshawar, D/- 4th March 
1938. 

(a) Civil P. C. (1908), O. 33, R. 7—Court ha* 
power to deal with technical objections under 
R. 5 before hearing witnesses produced by 
parties. 

Court has under 0. 33, R. 7 power to dismiss the 
application either because on the evidence produced 
It is not satisfied that the petitioner is a pauper or 
because the petition falls within some of the pro¬ 
hibitions specified in Rule 6. Hence there is no 
objection to the Court in dealing with the teohnl- 
oal objections mentioned in R. 6 before hearing the 
evidence as to whether the petitioner Is actually a 
pauper or not, [P 61 0 1, 

(b) Civil P. C. (1908), O. 33, R. 2—Properly 
which is subject-matter of suit it not exempt. 

The property wbioh is the subject-matter of the 
suit is not exempted from the operation of R. 2. 

[P610 2] 

(c) Civil P. C. (1908). O. 33, R. 5 — Appli¬ 
cant even though possessed of immovable pro¬ 
perty not including it in schedule—Application 
must be dismissed. 

Where it is apparent on the face of the applica¬ 
tion to sue in forma pauperis that the applicant 
is possessed of immovable property which he has 
not included In a schedule and on which be has 
placed no value, the application must be dismissal 

A J B 1982 Pat 308 ; AIB 1932 Lah 548; AIR 
1932 Lah 828 ; A I B 1928 Pat 28 and AIR 
1923 Oudh 118, Espl. ; 7 LB B 60, Bel. on. 

[P 69 oil 

L. Manohar Lai — for Petitioners. 

K. Abdul Wahab — for Bespondent 1 

(Bohmat Khan.) 
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Order. — This ia an application for revi¬ 
sion of the order of the Subordinate Judge, 
Second Glass, dated 4th March 1938 refus¬ 
ing the petitioners permission to sue in 
forma pauperis. The application was pre¬ 
sented on 7th January 1938, On 10th Janu¬ 
ary the Court Reader drew the attention of 
the Court to the fact that the application 
was not accompanied by the schedule of 
property required by O. 33, R. 2. On the 
same date notices were issued to the defen. 
dants and to the Collector. The Collector 
did not intervene in the proceedings but 
counsel for the contesting defendant was 
present on 25th February and on that date 
raised the point that the absence of the 
schedule of property was fatal to the appli. 
cation. It may be noted that prior to that 
date the parties had been required to pro. 
duce their witnesses but in view of this 
objection being raised the witnesses were 
not heard and the case was fixed for argu- 
ments on the question of the schedule for 
2nd March. Three points have been taken 
by learned counsel for petitioners. The first 
is that it was incompetent for the Court to 
dismiss the application without hearing the 
petitioners’ witnesses. The second is that the 
only property possessed by the petitioners 
is the subject-matter in dispute and is 
therefore not included in the property 
referred to in R. 2. The third point taken 
is that even if there ought to have been a 
schedule of property, the defect could have 
been cured by the Court directing the peti¬ 
tioners to amend their petition. 

As regards the first point, it should be 
noted that the Court has power without 
notice being issued to the respondent or to 
the Collector to reject an application for 
permission to sue in forma pauperis under 
R. 6 where it is not framed as required by 
R. 2. If it is not rejected in limine, notice 
has to be given for the hearing of evidence 
under R. 6, and under R. 7 (l) it is direct, 
ed that on the date so fixed or as soon after 
as may be convenient, the Court shall exa- 
mine the witnesses produced by the parties. 
Under R. 7 (2) the Court has also to hear 
any arguments which the parties may 
desire to offer on the question of whether 
the application is not subject to any of the 
prohibitions specified in B. 5. It appears to 
ime that the Court has under B. 7 power to 
dismiss the application either because on 
the evidence produced it is not satisfied 
that .the petitioner is a pauper or because 
the petition falls within some of the prohi. 
bitions specified in B. 6. 1 can therefore 
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see no objection to the procedure which has 
been taken by the Court in this case in 
dealing with the technical objections men. 
tioned in R. 5 before bearing the evidence 
as to whether the petitioner is actually' 
a pauper or not. 

As regards the second point it is conten. 
ded by learned counsel that the residential 
house of the petitioners, which is mention¬ 
ed in the petition as the subject-matter of the 
suit, need not be included in the property to 
be given in the schedule prescribed by R. 2. 
This does not appear to me to be the cor. 
rect interpretation of that rule. The pro¬ 
perty which is the subject-matter of the 
suit is not exempted from the operation of 
R. 2. Furthermore there is nothing in the 
plaint to show that the residential house 
mentioned in the plaint is the subject, 
matter of the suit. The suit is for a decree 
to set aside a decree obtained by defen. 
dant 1 against the plaintiffs. Learned 
counsel for the petitioners informs me that 
that decree was a money decree and that 
in execution thereof the residential house 
of the plaintiffs has been attached and sold 
to the decree-holder. There is however no 
mention of these facts in the plaint. 1 am 
unable therefore to hold that, even if the 
first contention of learned counsel were 
correct, there is anything to show that 
the residential house of the plaintiffs is the 
subject-matter of the suit. 

As regards the question whether the 
petitioners should be allowed to amend 
their application, I have been referred by 
learned counsel to the following cases : In 
AIR 1932 Pat 308^ it was held that the 
omission of moveables of small value from 
the schedule of the property should not be 
fatal to the suit. It has to be observed 
however that a schedule was actually put 
in in that case. AIR 1932 Lah 548^ is 
only an authority for the proposition that 
it is the application and not the schedule 
of property which is to be signed and veri¬ 
fied. In AIR 1932 Lah 328^ the facts are 
not very clear; but it is apparent at any 
rate that a schedule of property was filed 
with the application. In A I B 1928 Pat 
28^ there was also a schedule filed and the 
point at issue was the omission from that 

1. Mt. Gbamela Koar v. Puraottam Dsb, (1983) 
19 A I B Pat 808=140 I 0 74=18 P !> T 688. 

3. Amar Nath v. Rattan Oband, (1983) 19 A I R 

Lah 648=186 1 0 663=38 P L B 788. 

8. Ptaphull Dev v. Sbain Lai, (1983) 19 A I R 
lAb 838=188 10 886. 

4. Brlj Ballab Lalljl v. Beney Eriehna, (1938) 15 
A Z B Pat 38=104 I 0 864=8 P L T 794. 
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schedule of oue item, to wit an interest under 
a will. In A I R 1923 Oudh 118® the 
schedule of moveable property was attach, 
ed but no schedule of immovable property, 
although the petitioner had immovable 
property. It was held that the defect was 
fatal to the case. In 20 I C 640® it was 
held that as no schedule of the property 
was attached, the application should be 
dismissed. It is not apparent from the 
judgment in that case whether as a matter 
of fact the petitioner had any property or 
not. In this case on the reading of the 
application it is apparent on the face of it 
that the plaintiffs are possessed of immo¬ 
vable property which they have not inolu. 
ded in a schedule and on which they have 
placed no value. For these reasons I am of 
opinion that the application was correctly 
dismissed and I dismiss this petition with 
costs. Pleader’s fee Bs. 30. 

D.s./r.K. Petition dismissed. 

6. Sheo Narayan Lai v. Mt. Munaqqa, (1923) 10 
A I R Oudh 118=74 I C 344. 

6. Kali Kumar Sen v. N. N. Burjorjee, (1913) 7 
L B R 60=20 I 0 640. 


A. I. R. 1938 Peshawar 82 

Almond J. C. 

Firm Kahan Chand-Gobind Ram, 
Lahore, throiigh L. Kidar Nath, 
Proprietor — Decree.holder — 

Appellant. 

V. 

Nawabzadi Roshan Jan, Objector and 
others — Judgment.debtors — 

Respondents. 

Appeal No. 140/62 of 1937, Decided on 
27th June 1938, from order of Senior Sub. 
Judge, Abbottabad, D/. 6th August 1937. 

Civil P. C. (1908), O. 21, R. 90. Proviso 
(N. W. F. P.) — Decree-holder taking out exe* 
cution against legal representatives of deceased 
judgment-debtor—Property attached and agent 
of R, widow of judgment'debtor, served with 
notice under O. 21, R. 66 —* Agent making 
endorsement on notice of inability to appear 
because of illness —Sale taking place —B putting 
in objection alleging that property sold formed 
part of property given to her in lieu of dower 
and also alleging fraud in conduct of ssJe ~ 
Objection of R held one under O. 21, R. 90— 
Proviso to O. 21, R. 90 applied and sale could 
not be set aside as there was no material 
irregularity in conduct of sale. 

K, who had a decree against one A, took out 
execution after his death, against his legal repre. 
sentatives. The property was attached and the 
agent of B, oneof the widows of the deceased judg- 
ment-debtor, was served with notice under O. 21, 


R. 66 on 15th June 1936 for appearing in Court 
on 22nd June 1936. He endorsed the notice to 
the eflect that he was lying ill in hospital after an 
operation and was therefore unable to attend Court 
on the date fixed. The sale took place on 6th 
August 1936 and R put in objection to the sale of 
the property alleging that it was part of the pro* 
perty given to her in lieu of dower and that the 
sale had been conducted fraudulently : 

Held R's interests were afiected by the sale and 
she was entitled to prefer an objection under 0.21, 
R. 90. That the Proviso to 0. 21, R. 90 however 
applied to the case and the sale could not be set 
aside as the objection made by R could have been 
made before the sale was conducted and the fact 
that an agent was lying ill was not sufficient 
ground for the objection not having been made 
before the sale. That as the objector did not 
appear nor was represented when the conditions of 
the sale were published, it could not be said that 
there had been any material irregularity In pub* 
llsbing and conducting the sale : 15 Cal 48B 
(FB), Disting. [P 63 0 2] 

Judgment. — The appellants Kahan 
Chand Gobindram held a decree against 
the late K. B. Ahmad Khan of Serai Saleh, 
and after his death they instituted exeou. 
tion proceedings making his representatives 
his three sons and two widows. Amongst 
other property which they attached in exe. 
cution is the house now in suit. The pro- 
perty was attached and on 15th June 1936 
the agent of Mt. Roshan Jan, one of the 
widows, was served with a notice under 
O. 21, R. 66, Civil P. C. The notice was 
issued on 8th June and was for appearance 
in Court on 22nd June 1936. The agent of 
Mt. Roshan Jan endorsed this notice to 
the effect that he was lying in hospital 
after an operation and was therefore unable 
to attend the Court on the date fixed. The 
sale took place on 6th August 1936 and on 
8th August 1936 Mt. Roshan Jan put in 
objections to the sale of the property allege 
ing that it was part of the property given 
to her in dower in lieu of Bs. 40,000, that 
the sale had been conducted fraudulently 
and that therefore the sale should be set 
aside. Evidence was recorded on behalf of 
the objector. It consisted of two marginal 
witnesses to a registered dower deed in 
favour of the objector, the statement of a 
patwari relating to certain entries regard- 
ing the property in the revenno records 
and the statement of the agent of the objeo- 
tor stating that he had been ill in hospital 
when he was served with a notice under 
O. 21, R. 66 and that he had attended the 
Court two days after the sale when he had 
been allowed to do so by the Doctor. After 
recording this evidence the executing Judge 
dismissed the objection on the ground that 
it was an objection made under O. 21, B. 58 
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and therefore could not be made after the 
sale had taken place. An appeal was pre¬ 
ferred by Mt. Eoshan Jan in this Court, and 
in the appellate order of this Court dated 
7th May 1937 in Appeal No. 187 of 1936, 
it was held that the objection had not heen 
preferred under O. 21, E. 58 as Mt. Eoshan 
Jan, as one of the representatives of K. B. 
Ahmad Khan, was a party to the execution 
proceedings and therefore her objection 
must be decided under 8. 47, Civil P. C. 
The case was therefore remanded for deci¬ 
sion on its merits. 

On remand the question of whether the 
application fell under O. 21, E. 90 was 
argued and the learned executing Judge 
held that that order was not applicable in 
view of a certain passage at p. 819 of 
Mulla’s Civil Procedure Code which he 
quoted in full. He held that Mt. Eoshan 
Jan held the property by paramount title 
created before the proceedings and that 
therefore she could not be evicted from 
possession of the house by the decree-hol¬ 
ders unless they satis6ed her charge. He 
remarked however that the property could 
be resold subject to her charge and he for¬ 
mally allowed her objection. It may be 
noted in this connexion that the objector’s 
case was not that she had a charge on the 
property but that the property had been 
conveyed to her in full ownership by the 
dower deed. 8. 47 of the Code provides 
that all questions arising between the par. 
ties to a suit in which the decree was pas- 
sed or their representatives and relating 
to the execution, discharge and satisfaction 
of the decree shall be determined by the 
Court executing the decree and not hy a 
separate suit, and it has been held in the 
order of this Court that Mt. Eoshan Jan 
is a representative of a party to the suit 
and therefore any question arising between 
her and the decree.holders must be deci- 
ded in execution proceedings. Under O. 21 
from E. 68 to E. 92 are included the modes 
in which an objection can be taken by 
parties to the proceedings or by third 
parties to attachments and sales of immo- 
vable property. The objection of Mt. Eoshan 
Jan is an objection to the sale. There are 
three modes in which an objection to a 
sale can be taken. They are contained in 
Er. 89, 90 and 91. The only possible rule 
applicable in the present case is B. 90 and 
it is provided in E. 92 that where no appli. 
cation is made under B. 89, B. 90 or B. 91 or 
where such application is made and dis. 
allowed, the Conrt shall make an order con. 


firming the sale and thereupon the sale shall 
become absolute. It has been held by the 
Court below that the objection was not made 
under E. 90 and therefore in those circum¬ 
stances the sale had to be confirmed and 
became absolute. As a matter of fact, it 
appears to me that the objection which was 
made by Mt. Eoshan Jan was an objection 
under E. 90. Eule 90 reads as follows : 

Where any imtaovable property has been sold 
in execution of a decree, the decree-holder or any 
person entitled to share in a rateable distribution 
of assets or whose interests are affected by the sale, 
may apply to the Court to set aside the sale on 
the ground of material irregularity or fraud in 
publishing or conducting it. 

The passage in Mulla’s Civil Procedure 
Code on which the learned executing Judge 
relied is based on a judgment reported in 
15 Cal 488.^ The facts of that case are 
distinguishable from those of the present 
case. In that case the person objecting 
under E. 90 was not a party to the pro- 
ceedings within the meaning of 8. 47 and 
a right was left to him to establish his para- 
mount title by a separate suit. Such a suit 
between Mt. Eoshan Jan and the decree, 
holders would be barred in the present 
case and therefore her interests were affec. 
ted by the sale and she was entitled to 
prefer an objection under E. 90. A second 
Proviso has however been added to E. 90 
as in force in this province. It is to the 
following effect : 

Provided further that no such sale be set aside 
on any ground which the applicant could have 
put forward before the sale was conducted. 

It is clear that the objections now made 
by Mt. Eoshan Jan could have been made 
before the sale was conducted, and the fact 
that her agent was lying ill in hospital was 
not a sufficient ground for the objection 
not being made before the sale. A period of 
over six weeks intervened between the date 
he was served and the date on which the 
sale took place, and it is obvious that he 
could have made arrangement for his repre. 
sentation before the sale took place. The 
Proviso to E. 90 therefore applies to the 
facts of the present case. Apart from that! 
no evidence whatever was produced by thel 
objector to show that there had been any 
material irregularity or fraud in publishing 
or condncting the sale. Had the objector 
appeared in answer to the notice under 
O. 21. E. 66 and then taken objection that 
the property did not belong to the original 
jadgment-debtor and the sale bad been 

1. ABmotunnlBsa Begam ▼. ABbmfi All, (1888) 
16 Oal ASS (F B). 
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ordered in spite of that, there would un¬ 
doubtedly have been ground for bolding 
that there had been a material irregularity 
in publishing the sale, but as the objector 
was not represented when the conditions 
of the sale were published, it cannot be 
said that there has been any material irre¬ 
gularity in publishing or conducting the 
sale. For these reasons I accept this appeal, 
set aside the order of the Court below 
dated 6th August 1937 and dismiss the 
objections of Mt. Eoshan Jan. The appel. 
lants will have their costs against Mt. 
Eoshan Jan, respondent 1, in both Courts. 
No other respondents have appeared and 
no orders as to their costs. Pleader’s fee 
Eupees 50. 

b.m./r.k. Appeal allowed. 
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Almond J. C. and Mir Ahmad J. 

Peoples Bank of Northern India Ltd. 

— Petitioner. 

V. 

Padam Lal Wasu Bam — Eespondent. 

Civil Eevn. No. 410 of 1937, Decided on 
27th June 1938, against order of Dist. 
Judge, Derajat, D/- Slst August 1937. 

^ (a) Companies Act (1913), S. 152—Refer* 
ences to arbitration by limited liability compa¬ 
nies—Arbitration Act alone applies—Award is 
executable by District Judge only and not by 
Sub'Judge. 

The word ‘may* after the words 'a company’ in 
the beginning of 6. 152 does not go with the 
sentence 'in accordance with the Indian Arbitra¬ 
tion Act, 1899’, but with the words ‘refer to arbi¬ 
tration. Again the existence of the words ‘in 
accordance with the Indian Arbitration Act, 1899’ 
in 01. 1 of S. 162 is an indication that the Legis¬ 
lature considered it to be de rigueur that every 
reference by a limited liability company to 
arbitration should be in accordance with the 
Arbitration Act. Cl. 3 is conclusive on the point 
that the provisions of the Arbitration Act 
only apply to arbitrations to which a limited 
liability company is a party. Limited liability 
companies cannot refer to arbitration independently 
of this provision of the law and Soh. 2, Civil F, 0., 
has no application. The Arbitration Act alone ap¬ 
plies to all references to arbitration made by limited 
liability companies and hence the award is exe¬ 
cutable by the District Judge only and not by 
the Sub-Judge : AIR 1934 Pesh 107, Foil.; 
AIR 1936 Lah 721, Dissent. [P 66 0 2; P 67 0 1] 

(b) Companies Act (1913), S. 152—Reference 
under — Decree if passed is nullity — Decree 
passed and executed by Sub-Judge without 
objection does not make question decided 
therein res judicata. 

Where in a reference to arbitration by a limited 
liability company a decree is passed by a Sub- 
Judge and is executed without objection by the 


judgment-debtor, the question whether the decree 
could be executed in that Court or not does not 
become res judicata. The decree is a nullity in 
such arbitrations because it is the award which 
has to be executed. It follows that the Court 
should ignore the decree and the execution of such 
decree is ultra vires. A fortiori a point decided in 
such ultra vires proceedings cannot become res 
judicata. It is the award which has to be enforced 
and it can only be enforced by the District Judge 
and no one else .AIR 1933 Pesh 66, Rel. on. 

[P 57 0 2] 

Besides this, the consent of the parties cannot 
confer jurisdiction where no jurisdiction exists : 
11 Mad 26 (P 0), Rel. on. [P 57 0 2] 

Sardar Saran Singh — for Petitioner.' 

Mir Ahmad J.—On 1st May 1931, the 
Peoples Bank of Northern India Ltd. and 
Padam Lal made a reference to arbitra¬ 
tion. The arbitrator gave an award in 
favour of the Bank directing that Padam 
Lal should pay the sum of Es. 1482-9-6 to 
it. The award was filed in the Court of the 
Senior Sub-Judge, Bannu on 16th July 
1931, and made a rule of Court. The 
Peoples Bank of Northern India then went 
into liquidation and the Official Liquidator 
applied to the Court of the Senior Sub- 
Judge, Bannu, for execution of the decree. 
The judgment-debtor contended that the 
District Judge and not the Senior Sub- 
Judge was competent to enforce the award. 
He relied on a ruling of this Court reported 
in A I E 1934 Pesh 107^ in which it was 
held that by virtue of S. 152, Companies 
Act, read with the Arbitration Act, an award 
of an arbitrator made on a reference to 
which a limited liability company is a 
party is executable by the District Judge. 
The objection prevailed with the executing 
Court and the appellate Judge also dis¬ 
missed the appeal. The Peoples Bank of 
Northern India has come up on revision 
to this Court. The learned counsel who 
appeared for the petitioner invited the 
attention of the Judge in Chambers before 
whom the revision was placed for decision, 
to A I E 1936 Lah 721,® a PuU Bench 
ruling, in which the Judges of the Lahore 
High Court have held that a reference to 
arbitration by a limited liability company 
is not always under S. 152, Companiw 
Act, that unless and until it is categon- 
oally mentioned in the reference that it 
is being made under the Companies ^ Act 
and is therefore governed by the Arbitra¬ 
tion Act, it should bo pr esumed to have 

1. Eewal Erishan v. Punjab National Bank Ltdti 

(1934) 21 A IB Pesh 107=1611 0 860. 

2. 'RttiwTiltanA y, Punjab National Bank Ltd^ 

Ambala, (1986) 28 A I B Lah 731=164 I 0 

398=17 Lah 733=89 P L B 86 (7 B). 
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been made under the Civil Procedure Code 
and that an award based on a reference in 
which no such mention is made is not 
necessarily executable by the District Judge. 
As this decision of the Lahore High Court 
came in conflict with the view of this 
Court expressed in A I R 1934 Pesh 107^ 
the case was referred to the Bench for 
reconsideration of the point. 

The question of reference by limited 
liability companies came up for the first 
time before the Bench of this Court in 
AIR 1933 Pesh 66.® The award had been 
filed in the Court of the District Judge and 
a decree had been passed in accordance 
with the award. In the meantime the 
Court of the District Judge was denomi- 
nated the Court of Senior Sub.Judge and 
the Court of Appeal called the Divisional 
Judge was designated the Court of District 
Judge. The decree was sought to be exe¬ 
cuted in the Court of the Senior Sub-Judge. 
The judgment-debtor contended that by 
virtue of S. 152, Companies Act, the provi¬ 
sions of the Arbitration Act were applicable 
to the arbitration, that according to that 
Act the award itself was to be executed 
and no decree was necessary, and that the 
decree which was being executed was 
therefore a nullity. The Bench held that 
all references by limited liability companies 
were by operation of S. 152, Companies 
Act,^ governed by the provisions of the 
Arbitration Act, that under the Arbitration 
Act the award itself was to be enforced 
and no decree was necessary, that the 
decree which had been passed was a nullity 
and should bo ignored, and that the award 
itself should be executed. The Judges made 
the following observation towards the end 
of their judgment : 

It 18 doubtful whether the Senior Bub-Judge as 
6uoh would be in a poeition to proceed with the 
Meoution in yiew of the definition of Court as 
^ven in the Arbitration Act. If it is found that 
the Senior Bub-Judge cannot proceed with the 
Meoution the petition may be returned to the 
Bank to be presented to the District Judge, Derajat. 

The Senior Sub-Judge did find that the 
award should be executed by the District 
Judge. He returned the execution petition 
to the decree-holder to be presented to 
that Court. The District Judge refused to 
execute the award bolding that it was not 
necessary that he should do so. The case 
therefore came up again before a Bench of 
this Court and the judgment is reported in 

AIR 1934 Pesh 107.* The Bench reite. 

^ _ _ 

8. Fanjab National Bank t. Kewal Krisban, 
(1988) 90 A 1 R PMh 66=148 I 0 186. 


rated that S. 152, Companies Act, applied 
to references made by limited liability 
companies, that according to that Section 
the provisions of the Arbitration Act ex¬ 
cepting those which limit its scope to the 
presidency towns or to the areas specially 
notified for the purpose, applied to such 
references, and that the Arbitration Act 
having laid down that such awards should 
be executed by the District Judge, that 
Court alone was competent to execute them. 
It was directed therefore that the execution 
should be taken up by the District Judge 
himself. 

Now we will discuss the ruling given by 
the Full Bench of the Lahore High Court. 
The judgment was delivered by Bbide J. 
and was concurred in by two other Judges. 
Bhide J. reproduced S. 152, Companies Act, 
which runs as under : 

(1) A company may by written agreement refer 
to arbitration in accordance with the Arbitration 
Act, 1899, an existing or future difference between 
itself and any other company or person. 

(2) Companies, parties to the arbitration, may 
delegate to the arbitrator power to settle any 
terms or to determine any matter capable of being 
lawfully settled or determined by the companies 
themselves, or by their directors or other managing 
body. 

(3) The provisions of the Arbitration Act, 1699, 
other than those restricting the application of the 
Act in respect of the subjeot-mattcr of the arbitra* 
tion, shall apply to all arbitrations between com¬ 
panies and persons in pursuance of this Act. 

He stressed the point that the word used 
was “may” and the expression “in accord-, 
ance with the Arbitration Act of 1899” 
went with it. It was observed that the 
word ' may” when read with “in accord, 
ance with the Arbitration Act, 1899” made 
it clear that it was for the company to 
decide whether the reference should be 
made in accordance with the Arbitration 
Act of 1899 or not, and that when it is 
not specifically mentioned in the reference 
that the provisions of that Act shall apply, 
they shall not be applicable. The Judge 
concluded that a reference by a company 
was normally under 8ch. 2, Civil P. G., and 
was subject to the provisions of the Civil 
Procedure Code and not of the Companies 
Act and therefore of the Arbitration Act. 
The learned Judge then proceeded to lay 
great stress on the words “in pursuance of 
this Act” (italics is ours) which he says 
occur at the end of Cl. 3 of Sec. 152. He 
mode the following observations: 

Tb6te sn othdE iiidioatioDS also Id fcha S^otioD 
and other parte of the Act which lead to the 
same coocloaion, for ioetaDce if the procedure laid 
dow 0 in 8. U3 were obligatory the words ''in . 
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pursuance of the Act” occurring at the end of sub¬ 
section 3 of the Section would seem to me wholly 
redundant. On the other hand if the Section is 
merely an enabling one. the words would be per¬ 
fectly intelligible; for they would serve to show 
in that case that the provisions of the Section 
would apply when the parties decide to go to 
arbitration, in pursuance of the Act,’ i. e., when 
they agree that the arbitration proceedings should 
be governed by the Arbitration Act. 

The learned Judge then referred to Sec. 
214, CompaDies Act, as it stood before the 
Act ^as amended in 1937. It deals with a 
dispute between a liquidator and a share¬ 
holder about the price of the latter’s inte. 
rest, and provides that if the dispute cannot 
be determined by agreement, it shall be 
settled by arbitration. Clause 2 lays down 
that the provisions of the Indian Arbitra¬ 
tion Act shall apply to all arbitrations 
in pursuance of the Section. The learned 
Judge pointed out that there would have 
been no necessity for making this special 
provision in Cl. 2 if all references to arbi. 
tration by limited liability companies 
were covered by S. 152, Companies Act, 
and therefore controlled by the provisions 
of the Arbitration Act. The fact that the 
Legislature made such special provision in 
Cl. 2, S. 214, was in the opinion of the 
learned Judge sufficient to show that Sec. 
152, Companies Act, gave only an option 
to a limited liability company to make 
reference to arbitration under the Indian 
Arbitration Act and did not make that Act 
apply to all arbitrations to which such a 
company was a party. Turning to the Civil 
Procedure Code the learned Judge remarked 
that there was nothing in that Code to 
exclude a reference by a limited liability 
company. Lastly the learned Judge adver¬ 
ted to the fact that the Arbitration Act 
originally applied to the presidency towns 
only, that it could only be extended to 
such areas as the Local Government may 
notify in that behalf, and that in the 
Punjab a special Act had been passed (Act 
1 of 1911) by which the Arbitration Act 
even if extended to any area could only 
apply if the parties expressly declared by 
an agreement in writing that their arbi. 
tration shall be governed by it. On these 
grounds the Full Bench was of opinion that 
an award based on a reference to which 
a limited liability company is a party is 
not necessarily governed by the Arbitra- 
tion Act and may be enforced by the Courts 
in the ordinary way. 

Unfortunately the respondent did not 
appear in this case and we have not had 
the benefit of hearing the other side. We 


have however given our best consideration 
to the question and have perused all the 
authorities relevant to the question. We 
have come to the conclusion that no case 
has been made out for our departing from 
the opinion expressed by this Court in 
A I E 1934 Pesh 107.^ In our opinion the 
word may” after the words "a company" 
in the beginning of S. 152 does not go 
with the sentence "in accordance with the 
Indian Arbitration Act 1899,” but with 
the words ‘‘refer to arbitration." It is obvi¬ 
ous that the word "shall” could not be 
used because then it would become incum- 
bent on the companies to refer every exist, 
ing or future dispute to arbitration. The 
making of the reference being optional, the 
draftsman had to use the word "may” and 
consequently it does not bear the con¬ 
struction placed upon it by their Lord¬ 
ships of the Lahore High Court. Again, we 
think that the existence of the words "in 
accordance with the Indian Arbitration Act 
1899” in Cl. 1 of 8. 152 is an indication 
that the Legislature considered it to be de 
rigueur that every reference by a limited 
liability company to arbitration should be 
in accordance with the Indian Arbitration 
Act. We know that the Indian Arbitration 
Act lays down certain rules with regard 
to the submission to be made to the arbi. 
trator and it is clear that by inserting 
these words, the Legislature intended that 
the company should from the very begin, 
ning proceed according to those rules. We 
do not therefore attach the same significa¬ 
tion to the words ‘in accordance with the 
Indian Arbitration Act, 1899,' as the learned 
Judges of the Lahore High Court do. 

Then we think that Cl. 3 is conclnsive 
on the point that the provisions of the 
Indian Arbitration Act only apply to arbi¬ 
trations to which a limited liability com¬ 
pany is a party. The word "shall" has 
been used in this clause which leaves no’ 
option in the matter. In this connexion 
we wish to point out with due respect that 
the last words of this clause seem to have 
been misunderstood by their Lordships of 
the Lahore High Court. The last fivo 
words of this clause are " in pursuance of 
thii Act” (italics is oursj. The learned 
Judges of the Lahore High Court have 
read this to be " in pursuance of the 
Act" (italics is ours). In other wor^ 
they have read “the" for "this” and it 
makes a great difference. No doubt if the 
word “the” had occurred before the word 
"Act" the argument of the learned Judges 
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■would have had a great force, but the word 
this” leaves us in no doubt that the 
Companies Act is intended and not the 
Arbitration Act. If “ this Act” means the 
Companies Act, as it obviously does, then 
there can be no two opinions that the 
Legislature intended that all arbitrations 
|in pursuance of the Companies Act shall 
|be subject to the provisions of the Arbitra. 
tion Act. We do not find ourselves in 
•agreement with this portion of the argu. 
ment of their Lordships of the Lahore 
High Court also. 

We have shown above that S. 152, Com¬ 
panies Act, specifically deals with refer- 
■ences by limited liability companies and 
says that the submission should be made 
in accordance with the Arbitration Act 
-and the procedure governing the reference 
shall also be that contained in that Act. 
We are firmly of opinion that in the 
circumstances limited liability companies 
cannot refer to arbitration independently 
of this provision of law and that Sch. 2, 
Civil P. C., has no application. We are for. 
tified in this opinion by S. 3, Arbitration 
Act, and S. 89, Civil P. C. S. 3, Arbitra- 

tion Act, is in the following terms: 

The last 37 words of Sec. 21, Specific Relief Act 
1877, and Ss. 623 to 626, Civil P. C.. ehall not 
apply to any eubmiseion or arbitration to which 
the provislone of the Act for the time being apply. 

Sections 523 to 526, Civil P. C., wo may 
note, represent Sch. 2, Paras. 17,19, 20 and 
'21 which deal with the order of reference on 
agreements to refer to an arbitration with¬ 
out the intervention of a Court. Cl. 1, 
•8.89, Civil P. C., is to the following effect: 

Save in so far as is otherwise provided by the 
ArbltrfttloD Act, 1899, or by wy other law for 
the time being In force all references to arbitra. 
tion whether by an order in a suit or otherwise, 
•and all proceedings thereunder, shall bo governed 
by the provielona contained in Bch* 2. 

It needs no argument to show that these 
tvvo provisions of law when read along 
with Bub-8. 3 of Sec. 152, Companies Act, 
make it indubitable that the Arbiration Act 
and the Arbitration Act alone applies to all 
references to arbitration made by limited 
liability companies. The result is that we 
agree with the view of the two Courts 
below that the award is executable by the 
District Judge only and not by the Senior 
Sub. Judge, Bannu. The learned counsel 
for the petitioner has raised two other 
questions also for consideration. First that 
the decree having once been passed by the 
Senior Sub-Judge and no appeal having 
been preferred against it, it was not open to 
the trial Court to go behind it, and second 
1988 W/8 & 9 


that the Court of the Senior Sub-Judge 
having already executed the decree on pre. 
vious occasions without objection by the 
judgment.debtor the question whether the 
decree could be executed in that Court or 
not had become res judicata in favour of 
the petitioner. We do not agree with the 
learned counsel on these points also. A 
Bench of this Court has already held in 
A I E 1933 Pesh 66® that the decree is a 
nullity in such arbitrations because it is’ 
the award which has to be executed. Iti 
follows that the Court should ignore the 
decree and the execution of such decree is 
ultra vires. A fortiori a point decided in 
such ultra vires proceedings cannot become 
res judicata. It is the award which has to 
be enforced and it can only be enforced by 
the District Judge and no one else. We 
may point out in this connexion that the 
consent of the parties cannot confer juris, 
diction where no jurisdiction existed. Their 
Lordships of the Privy Council have in 
11 Mad 26* at p. 35 enunciated this pro¬ 
position in very clear and lucid terms. 
They say : 

It has been suggested, and it is not right alto* 
gether to pass that suggestion over, that, by 
reason of the course pursued by the present appel. 
lauts in the High Court, they have waived the 
right which they might otherwise have had, to 
raise the question of want of jurisdiction. But 
this view appears to their Lordships to be 
untenable. No amount of consent under such 
circumstances could confer jurisdiction where no 
jurisdiction exists. Upon this point, it may be 
convenient to refer to the judgment of their Lord- 
ships delivered by Lord Watson in the compara¬ 
tively recent case in Ledgard v. as it in 

very concise terms deals with the circumstances 
under which there can be a waiver of a right to 
complain of a want of jurisdiction. Their Lord* 
ships say : The defendant pleads that there was 
DO jurisdiction in respect that the suit was insti- 
tuted before a Court incompetent to entertain it ; 
and that the order of transference was also incom- 
petently made. The District Judge was perfectly 
competent to entertain and try the suit if it were 
competently brought ; and their Lordships do not 
doubt that in such a case a defendant may be 
barred by bis own conduct from objecting to 
irregularities in the institution of the suit. When 
the Judge has no inherent jurlsdlotfon over the 
subject-matter of a suit, the parties cannot, by 
their mutual consent, convert it Into a proper 
judicial process, although they may constitute 
the Judge their arbitrator, and be bound by bis 
decision on the merits when these are submitted 
to him. But there are numerous authorities which 
establish that when, in a cause which the Judge 
is competent to try, the parties without objection 
join issue and go to trial npon the merite, the 
defendant cannot subsequently dispute bis juris- 

4. Minaksbi Naldu v. Subramanya Sastri, (1886) 
11 Mad 26:s=14 I A 160:^5 Bar 64 (P 0). 

6. (1887) 9 AU 191=13 I A 184=4 Sax 741 (P C}. 
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diction upon the ground that there were irregula* 
rities in the initial procedure, which, if objected 
to at the time, would have led to the dismissal of 
the suit. In the present case there was inherent 
incompetency in the High Court to deal with 
the question brought before it, and no consent 
could have conferred upon the High Court that 
jurisdiction which it never possessed. 

For the reasons given above we dismiss 
the petition. 

D.S./r.K. Petition dismissed. 


A. I. B. 1938 Peshawar 58 

Almond J. C. and Mir Ahmad J. 

Ismail Khushal and others—Plaintiffs 

— Appellants. 

V. 

Yakub Madad Khan and others — 

Defendants — Respondents. 

Appeal No. 146/28 of 1937, Decided on 
20bh June 1938, from Judgment of Senior 
Sub.Judge, Peshawar, D/. 18th October 
1937. 

(a) Custom (N. W. F. P.)— Awane— Awans 
have unrestricted power of making testamen- 
tary dispositions of their property — Will in 
favour of sister's sons to total exclusion of coU 
laterals is valid. 

Statements in Riwaj*i-am and the manuals of 
customary law in accordance with Riwaj-i.am 
issued by authorities for each district are admis. 
sible subject to rebuttal as evidence of custom 
even if unsupported by instances: AIR 1928 P C 
294, liel. on. [P 69 C 2] 

The case of each tribe should be decided on its 
own custom. Awans are governed by Awan Custo* 
mary law and the mere fact that they live in a 
village Kukar which is part of Tapa Daudzai does 
not alter the position. According to the customary 
law of Awans, the Awans have unrestricted power 
of making testamentary dispositions of their pro¬ 
perty and hence a will in favour of sister’s sons to 
the total exclusion of collaterals Is valid: Case law 
reviewed. [P 60 0 1, 2,; P 61 C 1, 2} 

(b) Evidence Act (1872), S. 145—Examina* 
tion of witness regarding statements to police 
— Witness not confronted with statement — 
Statement it inadmissible. 

In an examination of a witness regarding his 
statement to the police, he had not been confron* 
ted with the statement which he made to the 
police : 

Held that the statement was not admissible in 
evidence. [P 61 0 2] 

Saaduddin Khan — for Appellants. 

S. Raja Singh and Saidali Shah — for 
Respondents 1 and 4 to 8 respectively. 

Mir Ahmad J» — One Faizullah Khan, 
the lambardar of village Kukar, made a 
will on 7th July 1925 by which he left all 
his property to the sons of his sisters, that 
is to say Ismail, Akram, Sardar and Gul 
Badshab. Faizullah was murdered on 5th 
Optober 1935. His property was mutated 


in the names of his collaterals. Conse.< 
quently the four beneBciaries under the will 
brought this suit for a declaration that the 
will was duly executed and was operative, 
and that the mutation of the property of 
Faizullah Khan in favour of his collaterals 
was ineffective and liable to cancellation. 
The defendants took up several pleas andi 
the trial Judge therefore framed the fol¬ 
lowing issues: 

(1) Whether the suit in the present form is 
competent ? (2) Is the value for purposes of juris* 
diction correct ? (8) Whether the will in question 
was executed by the deceased and is genuine ?' 
(4) If so, whether Faizullah Khan was competent 
to make the will both according to custom and 
shariat ? (5) Whether the parties are governed by 
custom or shariat ? (6) To what relief are the 
plaintiffs entitled and in respect of what property?' 

Abdul Rashid, the scribe of the will,, 
appeared to say that he wrote it for Faiz- 
ullah Khan. Atar Singh and Fir Mobam. 
mad, two marginal witnesses, deposed that 
the will was duly executed by Faizullah 
Khan. Mohammad Anwar Beg, Patwari of 
Kukar, said that a part of the property left 
by Faizullah Khan was in possession of the 
plaintiffs. So did Firdaus Khan, Patwari of 
Nachapa Payan, in which village also Faiz- 
ullah Khan had lands. One Abdul Ghani 
stated that Feroz a cousin of Faizullah 
Khan, had willed all his property to his 
sister Mt. Fakhar Nissa. A copy of the 
mutation of the property of Feroz in favour 
of Mt. Fakhar Nissa was also placed on 
the file. The Naib Judicial Qanungo, Pesha¬ 
war, produced a copy of S. 21 of the Riwaj- 
i.am of 1870. For the defence Mohammad 
Akbar Shah, Sub.Inspector, was produced 
who said that he investigated the case 
relating to the murder of Faizullah Khan. 
He stated that Akram made the statement 
before him that the deceased had made a 
will. He admitted that Akram had first 
told him that the will had been lost by 
Attar Singh with whom it was kept but 
informed him later that the will had been 
found. 

The trial Judge decided Issues 1 and 2 in 
favour of the plaintiffs because they were • 
not seriously contested. As regards Issue 1 
he also added that there was sufiQcient evi. 
dence on the file to show that the plaintiffs ■ 
were in possession of some of the property 
and that therefore a suit for declaration 
was competent. Regarding Issne 6 he 
observed that the counsel on both sides 
admitted that the parties were governed by 
custom. Under Issue 3 he held that the • 
will was duly executed. As to Issue ^ ' 

gave the finding that the will was invalid. 
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In doing so he depended on the judicial 
pronouncements of this Court in the fol. 
lowing oases : Civil Appeal No. 167/27 of 
1925; Civil Appeal No. 198/48 of 1926; 66 
J E; 78 J R; 104 J R; 2 J R 34 2 J R 

28;^ and 2 J R 29.^ He has summed up his 
finding on this issue in the following para¬ 
graph : 

Tapa Khalsa, Tapa Mohmand, Tapa Daudzai 
and Tapa Khalil within the Peshawar District are 
almost contiguous to each other and the trend of 
authorities in such cases shows that a will to the 
total exclusion of near collaterals would not be 
justified and that a will can be made in favour of 
widow, sons and daughters, but there is no autho¬ 
rity for holding that a will can be made in favour 
of the sons of one’s sister of the entire estate of 
the testator to the total exclusion of his collate¬ 
rals. Beading the rulings as they stand and fol¬ 
lowing the principles which seem to have been 
adopted almost in conformity with the earlier rul¬ 
ings in the Judicial Record, it must be held that 
the will in favour of the plaintiffs to the exclusion 
of the collaterals of the deceased Paizullah cannot 
be uphold by the custom prevailing within the 
Peshawar Tahsil and different Tappas. I must 
therefore find Issue 4 against the plaintiffs. 


The auib was therefore dismissed. The 
beneficiaries under the will have come up 
on appeal to this Court. On appeal it has 
been pointed out that Faizullab Khan was 
an Awan, that village Kukar is occupied by 
Awans, though administratively it has been 
made a part of Tapa Daudzai, that Daud¬ 
zai Pathans have customs different from 
those of Awans, and that according to 
Awan custom Paizullah Khan had full 
right to make a testamentary disposition 
of his property. To prove this last allega¬ 
tion our attention was invited to paras. 92 
and 93 of Lorimer’s Hand-book of Cus. 
tomary Law of Peshawar District compiled 
at the Settlement of 1895.96 which coun. 
ael urged were in his favour, and to the 
fact that one Peroz who was a cousin of 
Paizullah Khan had similarly given all his 
property to his sister Mt. Fakhar Nissa. 
The learned counsel for the appellants has 
urged that in view of the pronouncement 
of t^ir Lordships of the Privy Council in 
A I R 1928 P 0 294* (case from this Court) 
the statement of custom recorded in Lori, 
mer s Hand-book was per se evidence of the 
existence of the custom irrespective of any 
instances in support of it. Counsel p ointed 

1. ^man Kbaa v. Mt. SalUna. (1983) 20 A I B 

Pesh 44=144 I 0 830=2 3 R 34 

2. Au»ng V. Ealam Khan, (1986) 28 A I B peah 

94—2 J R 26. 

8. Saltan v. Waslr, (1986) 28 A IB Pesh 92 =s 2 

J B 29. 

4, Mt. Vaiihno Dlttl v. Mt. Bameshrt, (1926) IB 

tl W (P 0)*=“'’ ' ° ‘ = lO L.1.'86 i M 


out that his clients had however proved an 
instance also in support of the recorded 
custom, that is to say the will by Peroz 
a cousin of Paizullah Khan, in favour of 
his sister. Counsel urged that as against 
this evidence there was nothing on the file 
to show that the recorded custom was 
incorrect, and that in the absence of rebut¬ 
tal the recorded custom must have its way 
as implied in the judgment of their Lord, 
ships of the Judicial Committee quoted 
above. 

The learned counsel for the respondents 
said that no custom of testamentary dis- 
position had been proved to exist amongst 
Awans, that village Kukar being situated 
in Tapa Daudzai the custom of Daudzai 
Pathans should be taken to apply, and that 
according to custom prevailing amongst 
Daudzai Pathans the power of will-making 
was restricted to only a portion of the pro. 
petty being given to dependants. For the 
custom prevailing amongst Daudzai Pathans 
he relied on the authorities of this Court 
in particular Judicial Record No. 66. The 
position of recorded custom has been made 
very clear by their Lordships of the Judi. 
cial Committee in the ruling referred to. It 
will be useful to reproduce what their 

Lordships have said in this connexion : 

In these ciccumstaoces it has been rightly held 
in the Lahore Court in the case above tnentioned 
that, where a custom ia alleged, a duty is imposed 
on the Courts to endeavour to ascertain the exiet- 
ence and nature of that custom ; and the Local 
Government has come to their assistance by estab¬ 
lishing a Riwaj-i-am or record of custom in the 
different parts of the Punjab, including the North- 
West Frontier Province which was formerly 
included in it. It has been held by this Board that 
the Riwaj-i.am is a public record prepared by a 
public officer in discharge of his duties and under 
Government rules; that it is clearly admissible in 
evidence to prove the facts entered therein subject 
to rebuttal and that the statements therein may 
be accepted even if unsupported by instances: Beg 
V. Allahditta,^ Ahmad Ehan v. Ml, ChanniBibi.^ 
Further, manuals of customary law in accordance 
with Riwaj-i.am have been issued by authority 
for each district, and in their Lordships’ opinion 
stand on much the same footing as the Riwaj-i.am 
itself as evidence of oustom. In those ciroumstan- 
ces their Lordships are of opinion that, even 
though there be no evidence of instances, still, If 
the custom spoken to by the party’s witnesses is 
in accordance with the custom applicable to his 
community according to the Manual of the Ous- 
tomary law of the district, there is sufficient 
prima facie evidence of the existence of the cus¬ 
tom, subject, of course, to rebuttal and that It 
ought not to be insufficient merely for want of 
I nstances. _ 

6. (1916) 8 A IB P 0 129=36 I 0 864 = 44 Oal 

749=44 I A 69=46 P B 1917 (P C). 

6. (1926) 12 A I B P 0 267=911 0 466 = 6 Lab 

603=62 I A 879 (P 0). 
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When we apply the principles enunciated 
in this authoritative pronouncement it 
becomes clear that the onus lies on the 
plaintiffs in the first instance to prove their 
claim that custom authorizes the will made 
by Faizullah Khan. In this connexion they 
wish us to consider questions and answers 
92 and 93 of Lorimer’s hand-book, which, 
according to their Lordships, are relevant 
pieces of evidence by themselves and do 
not need any instances to support them. 
When considering these questions and 
answers we have first to decide whether 
the custom of Awans or the custom of 
Daudzai Pathans should apply to this case. 
Faizullah Khan was an Awan and there is 
no reason why the custom of Awans should 
not apply to him. The mere fact that this 
Tapa is called Tapa Daudzai, which is a 
very vague geographical division, does not 
in our opinion alter the situation. Now 
question 92 runs thus : 

Power of a proprietor to make by word of mouth 
or in writing a disposition of his property to take 
effect after his death ? 

The answers of several tribes have been 
recorded in reply to this question but the 
Awans are not mentioned at all. The Daud- 
zais were inclined to refer all questions of 
wills to the test of Shariat. The nextques. 
tion 93 is: “Limitation of the power of 
bequest.” In reply to this question the 
Awans acknowledged that there were no 
restrictions on the power of bequest. It is 
obvious that if there were no restrictions 
on the power of bequest, the power of 
bequest was there. The allegation of the 
learned counsel for the respondents that 
the absence of reply from Awans to ques¬ 
tion 92 showed that there was no recorded 
custom regarding them is negatived by 
question and answer 93. We therefore hold 
that according to recorded custom Faizul¬ 
lah Khan who was an Awan, had a power 
to dispose of his property by a will and 
that there was no limitation on him in the 
matter. In addition to this we have got the 
family instance of Feroz who gave all his 
property to his sister and his will was car. 
ried into effect. Keeping their Lordships’ 
view in mind this evidence should be suffi¬ 
cient to establish the plaintiffs’ case if no 
rebuttal is forthcoming; in other words the 
onus which initially rested on the plaintiffs 
is shifted to the defendants. 

The defendants have not proved any. 
thing to show that the recorded custom 
is wrong. They have depended upon the 
rulings of this Court made from time to 


A. 1. B. 

time by the Judicial Commissioners of this 
Province. We do not propose to go into 
them in detail so far as the generalizations 
made in them with respect to the Pathans 
of Peshawar District are concerned; for wej 
think that the case of each tribe should be- 

f 

decided on its own custom. We may how- 
ever briefly give a survey of the judge, 
made law on the subject of will-making in 
Peshawar District to show that the gene¬ 
ralizations contained in the judgments have 
influenced the learned trial Judge to a large 
extent in departing from the established 
principle that the case of every tribe must 
be decided on its own recorded Riwaji. In 
2 J R 26^ Mr. Bunbury, Judicial Commis. 
sioner, was of opinion that Pathans had an 
absolute right of making testamentary dis. 
positions. He relied on the Riwaj of 1870 in 
which the power of transfer inter vivos 
was recognized amongst the Pathans. We 
may point out that no mention was made 
of will-making in this Riwaj. In 66 J R 
Mr. (now Sir William) Barton struck a 
discordant note. He held that although 
testamentary disposition was allowed in the 
Peshawar District, there were restrictions. 
What those restrictions were became the 
subject of various decisions from time to 
time and much time was spent in defin* 
ing dependants and the portion which a 
testator could give of his property to such 
dependants. Eventually Mr. Pipon, JudioiJ 
Commissioner gave his judgment which is 
reported in J. R. No. 111.® In this judgment 
he noticed that in the Riwaj of 1870 the 
power of gift inter vivos was conceded but 
no mention was made of a power of bequest, 
that the result of the influence of British 
rule for 25 years was that in 1895^ the 
power of making testamentary disposition 
was recognized, but in the case of somo 
tribes restrictions were imposed on it, that 
the advance of modern civilization made 
will-making popular, and that by the time 
his judgment was being delivered the on¬ 
ward march had reached such a stage that 
will-making had become established in the 
district subject to the restriction that a 
minor son could not be disinherited an 
that a major son could only be disinherited 
for disloyalty. 

In the case before us we do not proposo 
to be guided by any general considerations. 
As remarked by their Lordships of d®j 
Privy Council every case ha s its own men^ 

7. Bahadur Khan^"bffioial Receiver. (1996) 

23 A I R Pesh 109=2 J B 26. ^ 

8. Abdul Manan v. Mt. Faruqa, J R No. HA* 
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and must be decided on the proof adduced 
lin favour of the custom and the rebut¬ 
tal thereof. The only relevant authority 
brought to our notice by the learned counsel 
for the respondents is 2 J R 28^ in which a 
Bench of this Court has held that amongst 
Awans of Tapa Kbalsa a bequest to depen¬ 
dants of a portion of an estate even up to 
half was valid, but the total exclusion of a 
brother in favour of a nephew could not be 
permitted. We may note that the other 
rulings referred to by the trial Judge deal 
with tribes with which we are not now 
concerned. The head-note in 2 J R 28^ 
runs as follows : 

It ie difficult to determine exactly what restric¬ 
tion on the testamentary power exists among 
Awans; bequests of a portion of the estate even 
upto half to dependants, even to married daughters, 
are valid, but the devolution of the whole estate 
away from reversioners is a power which is not 
recognized. 

In this judgment it was admitted that 
the Awans had a power of will-making. 
The Bench was not sure as to what were 
the restrictions on it. A reference was 
made to a case of Daudzais in which the 
same Bench bad held that the exclusion of 
one heir in favour of another was not recog¬ 
nized. The Court then proceeded to say : 

We applied the principle which is now univer¬ 
sally admitted to prevail amongst all tribes that 
a father may not totally disinherit a minor son, 
or a major son except for disloyalty. We pointed 
oat that in our opinion there would be n fortiori 
no distinction between the position of a son to his 
father and that of a near heir like a brother to 
hie brother. We think that the same argument 
applies in the case of Awans also, especially when 
the heir excluded stands in such close propinquity 
to the testator. Counsel for the nephews argues 
that it Is not fair to apply to Awans a test which 
i^ght be suitable to the Daudzais, because at the 
time of the revised settlement the Daudzais did 
not recognize the testamentary power, whereas 
according to Answer 93 of Lorimer’s Customary 
Law the Awans acknowledged no restrictions upon 
it. It is urged that it would be more logical to 
apply rules which have been held to govern 
Muhammsdzais who have the same answer to 
Question 93 as did the Awans. The most recent 
deoision about the Muhammadzais is contained 
in J R No. Ill® in which Mr. Pipon, Judicial Com¬ 
missioner, laid down that a sonless Muhammadzai 
proprietor had an absolutely unrestricted power to 
will away the whole of his estate to daughters 
whether married or unmarried. On the material 
before him, Mr. Pipon was possibly correct in 
absolving the Muhammadzais completely from 
any restrictions. His judgment certainly dealt 
with the will-making power throughout the dis¬ 
trict as a whole, but in our opinion It must not be 
held that his decision did more than lay down 
what was necessary for the purpose of deciding the 
appeal before him, namely the rights of Mnfaam- 
madaal proprietors. We are certainly not prepared 


to hold that an equally unrestricted right exists 
amongst the Awans. 

We have quoted in exbenao from the 
judgment to show the reasons on the 
strength of which the Bench of this Court 
held that there were restrictions on an 
Awan proprietor in the matter of making 
wills. It will be seen that it was admitted 
that no restriction was placed on the power 
of bequest by the Awans at the time when 
the Customary law was being recorded by 
Mr. Lorimer. It was not denied in the 
case of Muhammadzais who gave a similar 
answer to Mr. Lorimer that the Judicial 
Commissioner had only recognized two res¬ 
trictions, to wit that be could not disinherit 
a minor son at all and a major son he could 
deprive only if he was disloyal. And yet in 
the end the Bench was not prepared to 
grant an unrestricted right of testamentary 
disposition to the Awans. It is evident that 
the decision was not arrived at on any 
evidence of custom but on general con¬ 
siderations only. We are of opinion there, 
fore that this judgment has no probative 
value and the evidence adduced by the 
plaintiffs stands unrebutted. The result of 
the discussion given above is that the plain, 
tiffs have proved that the will of Faizullah 
Khan was justified by the Custom of Awans. 

The learned counsel for the respondents 
has however questioned the correctness of 
the finding of the learned trial Judge that 
the will was duly executed by Faizullah 
Khan. He has attempted to maintain the 
decree on the ground that no will existed. 
He pointed out that Pir Mohammad was a 
relation of the plaintiffs, and that Attar 
Singh bad not stated to the police in the 
investigation of the murder case that a will 
had been made by Faizullah Khan. He 
urged therefore that there was no satis, 
factory proof of the genuineness of the 
document. We do not see any force in this 
argument. The learned counsel has not 
been able to say anything with regard to 
the scribe who is an independent person 
and whose evidence alone is enough to 
prove the will. We think that under the 
law the portion of the examination of Attar 
Singh regarding his statement to the police 
is inadmissible. He has not been confronted 
with the statement which he made to the 
Sub-Inspector. He was just asked to say 
from memory whether be had mentioned 
the will to the Sub-Inspector and he 
answered in the negative. Under S. 145, 
Bvidence Act, it was necessary that he 
should have b^n confronted with it. We 
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would therefore ignore this portion of his 
statement altogether. Attar Singh is a Sikh 
and has no bias either way. There is no 
reason why he should tell a lie. Conse¬ 
quently we hold that the finding of the 
learned trial Judge that the will was duly 
executed is correct. As a result the appeal 
is accepted, the order of the lower Court is 
set aside and the suit is decreed with costs 
throughout. Pleader’s fee Ks. 200. 

d.s./r.K. Appeal accepted. 

A. I. R. 1938 Peshawar 62 
AliMOND J. C. 

Mt. Durga Devi wlo Kalu Mall and 
another — Petitioners. 

V. 

Hup Chand Duni Chand — Respondent. 

Civil Revn. No. 62 of 1938, Decided on 
2nd June 1938, against order of Addl. 
Judge, Peshawar, D/. 14th January 1938. 

Succession Act (1925), S. 388—Appeal from 
order of Senior Sub.Judge on application 
under Act lies to Judicial Commissioner*# 
Court and not to District Court. 

Where the Senior Sub'Judgos have been invest¬ 
ed ^ith powers to hear applications under the 
Succession Act, but they have not been so em¬ 
powered by a Notification of the Local Govern¬ 
ment published in the local official Gazette as 
required by S. 388, the normal course of appeal 
laid down in the N.-W. F. P. Courts Regulation 
is therefore not affected, and the appeal from an 
order made by the Senior Sub-Judge on an applica¬ 
tion under the Succession Act lies to the Judicial 
Commissioner's Court and not to the Court of the 
District Judge. [P 62 0 2] 

L. Ram Parkaah — for Petitioners. 

L. Charanjit Lai — for Respondent. 

Order.—This is a petition made by Mt. 
Durga Devi and one other for revision of 
the appellate order of the Additional Judge, 
Peshawar, reversing the order of the senior 
Sub.Judge, Mardan, by which the latter 
refused to grant a succession certificate to 
Rupohand, the respondent in the present 
case. The Appellate Court granted the 
certificate which Rupchand prayed for. 
The first point taken by learned counsel 
for the petitioners is that the District 
Court had no jurisdiction to hear this 
appeal and that the appeal from the order 
of the Senior Sub-Judge lay to this Court. 
The first two sub-sections of S. 388, Suc¬ 
cession Act, read as follows : 

(1) The Local Government may by notification 
in the local official Gazette invest any Court 
inferior in grade to a District Judge with power 
to exercise the functions of a District Judge under 
this part. 


(2) Any inferior Court so invested shall within 
the local limits of its jurisdiction have concurrent 
jurisdiction with the District Judge in the exer-i 
cise of all the powers conferred by this Part upon 
the District Judge and the provisions of this Part 
relating to the District Judge shall apply to such 
inferior Court as if it were a District Judge. 

Provided that an appeal from any such order of 
an inferior Court as is mentioned in sub-s. (1) of 
8. 388 shall lie to the District Judge and not to 
the High Coart and that the District Judge may, 
if he thinks fit, by his order on the appeal make 
any such declaration and direction as that sub. 
section authorizes the High Court to make by its 
order on an appeal from an order of the District 
Judge. 

It is not suggested by either of the 
learned counsel who have appeared before 
me that any notification has been issued 
under this Section of the Act. S. 23 of the 
N.-W. F. P. Courts Regulation of 1931 
reads as follows : 

The Judicial Commissioner may by general or 
special order authorize any Subordinate Judge 
to take cognizance of and any District Judge to 
transfer to a Subordinate Judge under his control, 
any proceedings or any class of proceedings speci¬ 
fied in such order under : 

(a) the Succession Act, 1925, if the proceedings 
cannot be disposed of by the District Delegate. 

By a general order all Subordinate 
Judges in this province have been autho¬ 
rized to take cognizance of such proceed, 
ings. S. 30 of the same Regulation reads 
as follows : 

Save as otherwise provided by any law for the 
time being in force, appeals from decrees of Courts 
exercising original jurisdiction shall lie as follows; 

(a) in a suit of the value nob exceeding Bs. 5000 
to the Court of the District Judge, and 

(b) in all other cases to the Court of the Jodioial 
Commissioner. 

It is clear in these circumstances thalj 
although Senior Sub-Judges have beohj 
invested with powers to hear applications 
under the Succession Act, they have not 
been so empowered by a Notification of thsj 
Local Government published in the localj 
official Gazette as required by S. 388, Sno-j 
cession Act. The normal course of app6®l| 
laid down in the N.-W. F. P. Courts Eeguj 
lation is therefore not affected, and the 
appeal in this case lay to this Court and 
not to the Court of the IMstrict Judge. 
I therefore accept this application on the 
ground that the order of the Addition^ 
Judge was made without jurisdiction and 
setting aside that order direct that he do 
return the memorandum of appeal to the 
appellant for presentation in the proper 
Court. The petitioners will have their own 
costs in this Court and pleader’s fees are 
fixed at Rs. 30. 

K.S./R.K. Application accepted. 
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Almond J. 0. and Mir Ahmad J. 

Punjab National Bank Ltd., Lahore — 

Decree-holder —Appellant. 

V., 

-L, Hukam Chand Shah and others — 
Judgment.debtors and another — 

Respondents. 

Civil Appeal No. 7/3 of 1938, Decided 
'On 29th July 1938, from order of Senior 
Sub.Judge, Hazara at Abbottabad, D/. 
.17th January 1938. 

^ (a) Rateable distribution—Appeal—Ques« 
tion between rival decree* holders not affecting 
judgment'debtor—No appeal lies—If question 
-affects judgment'debtor it falls under S. 47, 
Civil P. C., and isappealable—Execution appli* 
cation held ultra vires because agent hling it 
had no locus standi—Order held affected judg* 
ment’debtor and was appealable. 

Where the question of rateable distribution is 
solely between the two rival decree-holders, the 
decision of that question is purely one under Sec. 
73, Civil P. C., and no appeal having been allowed 
from an order under that Section, the aggrieved 
person has no right to appeal. Of course 8. 73 (2), 
■Civil P. C., gives him a tight of suit. But where 
the judgment-dobtor la directly or indirectly 
interested in the order under 8. 73, Civil P C., it 
falls under Section 47, Civil P. C., as well and is 
Aherefote appealable : Case law referred. 

m. C 2] 

The question as to the locus standi of the agent 

of the deoree-holder is one in which the judgment- 
debtor is pre-eminently interested and a decision 
on that question is no doubt one which will also 
have effect between the decree*holdor and the 
judgment-debtor so far as the execution, discharge 
or satisfaction of the decree is concerned. There¬ 
fore an order of the execution Judge treating an 
execution application as ultra vires holding that 
the agent who filed it has no locus standi is 
appealable under Section 47. [p 65 0 2] 

(b) Agent-Delegation of power—Delegation 
beyond limit of agent is debarred. 

The inaxtm deligalua nonpoteat delegare is 
clear and debars the agent from delegating his 
powers beyond the limit prescribed by the prin- 

, CP66 0 2;P66 0 1] 

Diwan Chand — for Appellant. 

R. B. Mehta Bamji Das— for Respondent 

T • TT • (^i^^^nOiyan Chand). 

Ch. Jai Krishan for Respondents 4 

Respondent No. 1 in person. 

Mir ihmad J.-The Punjab National 
iJank holds two decrees against Lala 
Hukam Chand Shah and others. The Bank 
has by a document dated 18th January 
1932 appointed Firm R. B. Lala Tirath 
Ram Bhah of Nawan Sbahr as agent for 
the recovery of this amount from the judg. 
dnent-debtors. It was stipulated that the 
-Agent firm shall be responsible to pay the 


Bank the sum of Rg. 45,000 out of the 
decretal amount which comes to about 
Rs. 70,000 and costs, the balance if realized 
going to the agent firm as remuneration. 
On 30th May 1934, R. B. Ishar Das on 
his own behalf and on behalf of the pro. 
prietors of the Firm R. B. Tirath Ram Shah 
appointed L.Kanhya Lai and L.Jai Karan as 
their agents authorizing them to do all acts 
necessary in connexion with the business 
of the Firm R. B. Tirath Ram Shah. Diwan 
Giyan Chand also has a decree against Lala 
Hukam Chand Shah and others. He has 
obtained an order of attachment and sale 
of the property belonging to the judgment- 
debtors. 

On 30th August 1937, Lala Jai Karan, 
acting on behalf of the Punjab National 
Bank, presented an application for exeou. 
tion in which he asked for a rateable dis- 
tributioQ of the assets expected to be 
realized in the execution proceedings initi. 
ated by Diwan Giyan Chand. Diwan Giyan 
Chand objected that the Punjab National 
Bank was not properly represented before 
the Court and therefore their application 
for rateable distribution was not competent. 
The execution Judge observed that the 
power of attorney executed in favour of the 
Firm R. B. Tirath Ram Shah was not 
attested as required by S. 85, Evidence Act, 
and that be could not therefore presume 
that it was genuine. He also added that in 
this power of attorney the Bank had 
authorized the Firm R. B. Tirath Ram 
Shah to appoint a pleader or an advocate 
or vakil or Court mukhtiar to prosecute 
the proceedings, that Lala Jai Karan was 
neither of these, and that therefore Lala 
Jai Karan also had no authority to insti- 
tute the application for rateable distribu¬ 
tion on behalf of the Firm R. B. Tirath 
Ram Shah. On these grounds the learned 
Judge dismissed the application as ultra 
vires. The Punjab National Bank has pro- 
seated an appeal to this Court. 

A preliminary objection has been taken 
by the respondent that the order of the 
execution Judge is not open to an appeal. 

It is urged on the authority in 42 Cal 1,^ 
that an order refusing rateable distribution 
made under S. 73, Civil P. G., between two 
rival deoree-holders is not appealable. The 
learned counsel for the appellant has con¬ 
tended that the order affects the judgment, 
debtors so far as the execution, discharge 

1. Balmer Lawrla A Co. v. Jadonakh Banerjee, 

(1916) 9 A I B Oal 668=97 1 0 644 =42 Oal 1 

=19 OWN 1209. 
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or satisfaction of the decree held by the 
Bank is concerned, that it therefore falls 
■within the purview of S. 47, Civil P. C., 
and that such a decision under S. 47, Civil 
P. C., having the force of a decree is 
appealable ; 42 Cal 1,^ may be called the 
basic ruling on the point in dispute. The 

head-note of that ruling runs thus : 

An order, refusing rateable diGtribution made 
under S. 73, Civil P. 0. (Act 5 of 1908), between 
two rival decree-holders, which does not affect or 
interest the judgment-debtor, is an order in exe¬ 
cution proceedings but is not a decree, as all the 
conditions enumerated in S. 47 of that Code are 
not present, and consequently is not appealable. 

The underlined (here italicized) is ours. 
This principle has been reiterated by the 
other High Courts In India. For instance, 
the Madars High Court has held in A I B 
1936 Mad 136^ as follows : 

Two persons obtained decrees against the same 
judgment-debtors. One of them attached some 
properties of judgment-debtors while the other put 
in an application for rateable distribution. The 
application was dismissed by the Court executing 
the decree : 

Held that judgment-debtors were not in any 
way interested in the question as to whether the 
amount realized by sale of the properties should 
be rateably distributed between the rival decree- 
holders. The question related only to a dispute 
between rival decree-holders in which the judg- 
ment'debtors were not interested, and the ques¬ 
tion was not one which arose under S. 47, Civil 
P. C., and the decision was not therefore liable to 
appeal. (Headnote of A I R 1936 Mad 136.) 

To the same effect is the view of the 
Bombay High Court: vide A I B 1931 
Bom 252 of the Rangoon High Court: 
vide A I R 1929 Rang 198^ and of the 
Lahore High Court : vide AIR 1932 Lah 
96.® A Judge of this Court has also 
expressed a similar opinion in A I R 1936 
Pesh 62.® By way of illustration we may 
as well quote one or two cases in which 
an order passed under S. 73, Civil P. C., 
was found to be one which affected the 
judgment-debtor and was therefore held to 
be appealable. One of them is 36 Bom 
166.’ Two judgment-creditors obtained the 
attachment of the property belonging to 

2. Viswanatham Krishtiah v. Venkata Reddy, 

(1986) 28 A I B Mad 186=160 1 C 673=69 
Mad 399=70 M L J 33. 

3. Navaj Bhavdu Patil v. Totaram GovindPatU, 
(1931) 18 A I E Bom 262=133 I C 787=33 
Bom L R 603. 

4. M. T. T. K. M. M. N. Chettyar Firm v. K. P. 

A. N. M. Firm, (1929) 16 A I B Rang 198= 
120 I 0 693. 

6. Baulat Singh v. Rup Narain, (1932) 19 A I R 
Lah 96=134 I 0 196=33 P L R 89. 

6. Hemraj v. Balu Ram & Sons. (1936) 23 A I R 
Pesh 52=160 I 0 892. 

7. Borabji Ooovarjl v. Eala Raghnnath, (1912) 
36 Bom 156=12 I 0 911=18 Bom L R 1193. 


their judgment-debtor. On the date fixed 
for sale the judgment-debtor apparently 
acting under O. 21, R. 55, Civil P. 0., pro. 
duced money sufficient to satisfy the two- 
decrees. The Court set aside the attach¬ 
ment and entered the complete satisfaction 
of the claims of the judgment.creditors. 
On the next day a third person who held' 
a decree against the same judgment-debtor 
applied for a rateable distribution of the 
money paid into Court by the judgment, 
debtor. He also asked for the sale of the 
properties which had been attached but 
released. The execution Judge accepted the 
petition and issued orders as prayed for. 
The judgment.debtor went up on appeal 
and it was held that the order was appeal, 
able because it fell under S. 47, Civil P. C. 
In 39 Mad 570® the judgment.debtor had 
objected to the application for rateable dis- 
tribution on the ground that there were no 
assets with the Court, the assets received 
having long ago been dealt with. His ob- 
jection was overruled and the judgment- 
debtor appealed against that order. It was 
held by the High Court that the judgment- 
debtor being interested in the matter, the 
order though relating to rateable distribu¬ 
tion was one under S. 47, Civil P. 0., and 
was appealable. 

It follows from what has been said above 


that there is a unanimity of opinion that! 
where the question is solely between the 
two rival decree-holders the decision of that 
question is purely one under S. 73, Civil 
P. C., and no appeal having been allowed 
from an order under that Section the ag- 
grieved person has no right to appeal. Of 
course S. 73 (2), Civil P. C., gives him aj 
right of suit. The High Courts are also^ 
agreed that where the judgment-debtor is 
directly or indirectly interested in tho 
order under S. 73, Civil P. 0., it falls under 
S. 47, Civil P. C., as well and is therefore^ 
appealable. In fact these conclusions are 
justified by a comparison of S. 47 and Sec. 


73, Civil P. C. They run thus : 


Section 47. — (1) All questions arising between 
the parties to the suit in which the decree was 
passed, or their representatives, and relating ^ 
the execution, discharge or satisfaction of the 
decree, shall be determined by the Court executing 
the decree and not by a separate suit. 

(2) The Court may, subject to any objection as 
to limitation or jurisdiorion, treat a proo^*^^ 
under this Section as a suit or a suit as a prwjeed* 
ing and may, if necessary, order payment of any 
additional court-fee. _ 

6. Venkataperumal v. Venkata Reddi, (1916) ^ 
AIR Mad 20 = 29 I 0 231 = 39 Mad 670= 
29 M L 7 96. 
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(8) Where a question arises as to whether any 
person is or is not the representative of a party, 
such question shall for the purposes of this Sec¬ 
tion be determined by the Court. 

Section 73. — (1) Where assets are held by a 
Court and more persons than one have, before the 
receipt of such assets, made application to the 
Court for the ex^ution of decrees for the payment 
of money passed against the same judgment-debtor 
and have not obtained satisfaction thereof, the 
assets, after deducting the costs of realization, 
shall be rateably distributed among all such 
persons : 

Provided as follows : 

(a) Where any property is sold subject to a 
mortgage or charge, the mortgagee or incumbran¬ 
cer shall not be entitled to share in any surplus 
arising from such sale : 

(b) Where any property liable to be sold in exe¬ 
cution of a decree is subject to a mortgage or 
charge the Court may, with the consent of the 
mortgagee or incumbrancer, order that the pro¬ 
perty be sold free from the mortgage or charge, 
giving to the mortgagee or incumbrancer the 
same interest in the proceeds of the sale as he had 
in the property sold. 


(o) Where any immovable property is sold in 
execution of a decree ordering its sale for the dis¬ 
charge of an incumbrance thereon, the proceeds 
of the sale shall be applied first, in defraying the 
expenses of the sale; secondly, in discharging the 
amount due under the decree; thirdly, in discharg¬ 
ing the interest and principal moneys due on sub¬ 
sequent incumbrances (if any); and fourthly, 
rateably amongst the holders of decrees for the 
paynaent of money against the judgment-debtor, 
who have prior to the sale of the property, applied 
to the Court which passed the decree ordering such 
sale for execution of such decrees and have not 
obtained satisfaction thereof. 


(2) Where all or any of the assets liable to be 
rateably distributed under this Section are paid to 
a person not entitled to receive the same, any per- 

i?m eue such person to compel 

him to refund the assets. 




It is clear that where two rival decret 
holders are fighting for rateable distribi 
tion, the fight is between two strangei 
either of whom is not a party to the ex< 
ontion procMdings in which the other i 
interested. A decision amongst them inte 
se 18 therefore evidently not one relatin 
to the execution, discharge or satisfactio 
of any of the two decrees and does not fal 
under 8. 47. Civil P. 0. The adjudioatioi 
would undoubtedly be covered by 8. 72 

•/Jl Again, it is obvious tha 

If the ezeontion Judge in deciding the ques 
tion between two rival decree.holders re 
garding rateable distribution gives a findini 
whioh also affects the liability of the jadg 
ment-debtor so far as one of the decrei 
holders is concerned, that finding is om 
under S. 47, Civil P. C., as well being ai 


adjudication on a point involved between 
the judgment.debtor and a particular de¬ 
cree-holder. 

Applying these principles to the present 
ease we are of opinion that the order under 
appeal is one which affects the judgment, 
debtor. The question as to the locus standi 
of the agent of the decree.holder is one in 
which the judgment-debtor is pre-eminently 
interested and a decision on that question 
is no doubt one which will also have effect 
between the Punjab National Bank and 
the judgment-debtor so far as the execu¬ 
tion, discharge or satisfaction of the decree 
of the Bank is concerned. We hold there, 
fore that the order of the execution Judge 
is appealable under S. 47, Civil P. C. 

We will now turn to the merits. The 
first point to consider is whether the power 
of attorney alleged to have been executed 
by the Bank in favour of the Firm K. B. 
Tirath Bam Shah has been duly proved to 
have been executed by the former. Had it 
been attested, a presumption would have 
arisen under S. 85, Bvidence Act in favour 
of its execution. But this has not been 
done. There is no material on the record to 
establish that it has been executed by the 
Bank. We hold therefore that the docu- 
ment stands unproved on the record. If 
this had been the sole objection raised by 
the rival decree-holder and accepted by the 
execution Judge, we would have remanded 
the case to that Judge with the direction 
that he should give the party producing the 
power of attorney an opportunity to prove 
its execution by evidence. For, we do not 
approve of the dismissal of the execution 
application on this ground when evidence 
could have shown whether the power was 
conferred on the agent or not. But there is 
another objection which is fatal to the 
application and in view of our opinion on 
it we do not consider it necessary to ask 
for evidence as to the execution of the 
power of attorney. The objection is that 
Mr. Jai Karan who presented the petition 
could not act for the Firm B. B. Tirath 
Bam 8hah according to the text of the 
power of attorney said to have been given 
by the Bank. It is pointed out that the 
power of attorney allows the agent firm 
only to employ a pleader, or an advocate 
or a vakil or a Court mukhtiar to act on its 
behalf and that Mr. Jai Karan is neither of 
them. We think that there is a great force 
in this oontention. The maxim delegatus 
nonpotest delegare is clear and debars an 
agent from delegating his powers beyond 
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Ithe limit prescribed by the principal. In 
this connexion we may also quote S. 190, 
Contract Act which runs thus : 

Ad agent cannot lawfully employ another to 
perform acts which he has expressly or impliedly 
undertaken to perform personally, unless by the 
ordinary custom of trade a sub-agent may, or 
from the nature of the agency, a sub-agent must 
be employed. 

It is obvious that the Bank intended that 
the Firm R. B. Tirath Ram Shah should act 
through one of its partners or through a 
pleader or an advocate or a vakil or a 
Court mukhtiar and no one else. Mr. Jai 
Karan does not fall under any one of those 
categories and the execution Judge was 
right therefore in holding that the applica¬ 
tion of the Punjab National Bank was 
ultra vires in this respect. As a result wo 
maintain the order of the execution Judge 
on this ground and dismiss the appeal 
with costs. 

B.D./r.k. Appeal dismissed. 

A. L B. 1938 Peshawar 66 
Almond J. 0. and Mir Ahmad J. 

Mohd. Bamzan — Petitioner. 

V. 

Civil Employees Co-operative Society 
Ltd. and others — Respondents. 

Civil Eevn. No. 6 of 1938, Decided on 
18th July 1938, from order of Sub-Judge, 
4th Class, Peshawar, D/. 9th October 1937. 

Civil P. C. (1908), O. 21, R. 93 — Refund — 
Execution tale conhrmed and application by 
auction-purchaser to be put in poisession — 
Possession not given on account of decree 
passed in favour of another in regular suit 
claiming property as his own —Application for 
refund by auction-purchaser is not one under 
O. 21, R. 93, nor can he get refund in execu¬ 
tion proceedings. 

An execution sale was oocfirmed. Subsequent 
to this a person brought a regular suit claiming 
the property as his own and obtained a decree. In 
the meantime the auotion-purobaBer applied to 
be put in possession of the property and the 
deoree-holder in the regular suit put in an applica¬ 
tion objecting to possession being given to the 
auction-purchaser. It was held that the auction- 
purchaser could not be given possession in view 
of the decree in the regular suit and was remarked 
that the auction-purchaser could apply for refund 
of puTohase money. Accordingly he applied for It: 

Held that the application for refund could not 
be made under R. 93 as the sale was not set aside 
under 0. 21, R. 92, and that the auotion-pur- 
chaser was not entitled as of right to get any 
xefund in ezeontion proceedings. [P 67 0 1) 

Kazi Abdul Wahab — for Petitioner. 

R. S. Mehta Bamjidas — 

for Bespondents. 


Almond J. C. — The Civil Employees 

Co-operative Society in execution of their 
decree against Abdul Rahim got a house 
sold and it was purchased at the Court 
auction sale by Mohammad Ramzan. After 
the sale Mt. Fatima brought an objection 
under O. 21, R. 58, Civil C., claiming 
the property as hers. The objection was 
dismissed on the ground that it could not 
be brought after the sale had taken place 
and the sale was then confirmed on 10th 
October 1936. Mt. Fatima then instituted 
a regular suit to establish her title and 
obtained a decree on 28th January 1937. 
In the meantime the auction-purchaser bad 
applied to be put in possession of the pro. 
perty, and after her suit was decided Mt. 
Fatima put in an application purporting to 
be under O. 21, R. 97, Civil P. C., objecting 
to the auction-purchaser being pub into 
possession. Both these applications were 
decided on 13th March 1937 and it was 
held that in view of the decree passed in 
favour of Mt. Fatima the auction.purchaser 
could not be put into possession and a 
remark was made by the learned executing 
Judge that the auction.purchaser could 
apply for refund of the purchase money. 
The auction-purchaser did so on 25th 
March 1937 and he recovered out of the 
purchase money Rs. 694 from the decree- 
holder and Rs. 360, the surplus money, from 
the sale which was lying in Court. There 
still remained due to him the fee paid to 
the auctioneer and the commission charged 
by Government on the sale, and he also 
claimed Bs. 22-8-0 on account of the cost 
of the stamp of the sale certificate. 

The learned executing Judge refused to 
pass an order that these sums should be 
paid to him by the decree-holder. He held 
that the auction-purchaser could recover 
them from the judgment-debtor. The auo- 
tion.purchaser has applied for revision of 
that order and he claims that as the deoree- 
holder was responsible for getting the pro¬ 
perty wrongly auctioned, he should be 
made responsible for payment of the sums 
which are now claimed by the auction- 
purchaser. It is clear that the petition 
cannot succeed. Learned counsel who has 
appeared on behalf of the petitioner 
tends that the claim for refund was made 
under O. 21, R. 93, and that by its order 
refusing to give possession to the auction- 
purchaser, the Court in effect set aside the 
sale under R. 92. This is clearly not the 
case. The Court could only set aside the 
sale under Rule 92 on an objection taken 
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under Hr. 89, 90 or 91, and there is a 
period of limitation 6xed for making those 
'applications. The sale was therefore not 
set aside under E. 92 and the application 
for refund could not be made under E. 93. 
In fact there is no provision for ordering a 
refund in circumstances similar to those of 
the present case. It is clear that the auc- 
tion.purchaser was not entitled as of right 
to get any refund in execution proceedings, 
and it is not possible for us to give him 
the relief which he now seeks. We there¬ 
fore dismiss this application with costs. 
Pleader’s fee Es. 30. 

K.S./R.K. Application dismissed. 


A. I. R. 1938 Peshawar 67 

Mir Ahmad J. 

Mt. Tajbaro wlo Wahid Gul — 

Appellant. 

V. 

Gopi Chand Singh and others — 

Eespondents. 

Civil Appeal No. 31/17 of 1938, Decided 
on 24th June 1938, from order of Senior 
Sub.Judge. Mardan, D/- 3lst March 1938. 

Civil P. C. (1908), O. 39, R. l-There i« no 
Kfttnction that suit should be for perpetual 
injunction, If temporary injunction is to be 
granted* 

The power of a Court is very wide with respect 
to the issue of a temporary injunction and the 
injunction can be issued in any suit if it is proved 
to the satisfaction of the Court that the property 
in dispute in the suit is being wrongfully sold tn 

^ decree. There is no restriction 
in O. 39, R. 1 that the suit should bo for the issue 
of a perpetual injunction if a temporary injunc* 

: A I E 1934 Cal 694 and 
A I E 1926 Lah 604, Bzpl, [P 57 q 3 ] 

L. Ram Labhaya — for Appellant. 

S. Eaja Singh— for Respondents 1 to 10. 

Respondent 11 in person. 

Judgment.— Respondents 1 to 10 hold a 

mortgage decree and the final decree having 
been passed they are executing it against 

proceeded against 
a Mandi situated in Mardan. The appellant 
Mt. Tajbaro 18 a daughter-in-law of respon- 

presented an objection pebi. 
tion to the executing Court stating that the 

^ in dower and 
that the Court should not therefore sell it in 
the execution of the decree. The objection 
was dismissed. She then instituted a suit 
under O. 21, R. 63, Civil P. C. The Judge 
who heard the case dismissed the suit on 
the ground that the decree in favour of 
vuspondents 1 to 10 being one under O. 34 


Civil P. C., the objection was not competent 
under O. 21, R. 58, Civil P. 0,, and a suit 
also did not lie under O. 21, R. 63, Civil 
P. C. She then brought the present declara¬ 
tory suit under S. 42, Specific Relief Act. 
She claims that the Mandi is in her posses- 
sion and is her dower property and should 
not therefore be sold in execution of the 
decree in favour of respondents 1 to 10. 
During the proceedings, she applied to the 
trial Judge for the issue of a temporary 
injunction under O. 39, R. 1, Civil P. 0., 
restraining respondents I to 10 from auc- 
tioning the property in execution of their 
decree. The trial Judge dismissed the appli. 
cation and the reason for dismissing it is 
given in the last portion of the order which 
is as follows : 

As tho plaintiff’s suit is only for a declaration 
and not for a perpetual injunction she cannot get 
the latter (injunction) against defendants 1 to 10 : 
vide AIR 1934 Cal 694i and AIR 1926 Lah 
504.2 Hence her application for grant of an 
injunction is rejected. 

Mt. Tajbaro has come up on appeal to 
this Court. O. 39, R. 1 is as follows ; 

Where in any suit it is proved by afSdavit or 
otherwise : (a) that any property in dispute in a 
suit is in danger of being wasted, damaged or 
alienated by any party to the suit, or wrongfully 
sold in execution of a decree, or (b) that the defen¬ 
dant threatens or intends to remove or dispose of 
his property with a view to defraud his creditors, 
the Court may by order grant a temporary injunc¬ 
tion to restrain such act, or make such other order 
for the purpose of staying and preventing the 
wasting, damaging, alienation, sale, removal or 
disposition of the property as the Court thinks fit, 
until the disposal of the suit or until further 
orders. 

It is clear ^from the words "where in 
any suit” and wrongfully sold in execution 
of a decree” that the power of a Court is 
very wide with respect to the issue of a 
temporary injunction and that the injunc¬ 
tion can be issued in any suit if it is proved 
to the satisfaction of the Court that the 
property in dispute in the suit is being 
wrongfully sold in the execution of a de¬ 
cree. There is no restriction in this Rule 
that the suit should be for the issue of a 
perpetual injunction if a temporary injunc¬ 
tion is to be granted. The rulings to which 
reference has been made by the lower 
Court do not lay down this proposition. 

In fact the applications were rejected in 
those cases on merits. I bold therefore 

1. Durgadas Das v. Nalln Chandra Nandau, 

(1934) 21 A I B Cal 694=166 1 0 364=610al 

814=88 OWN 771. 

9. Sbiromanl Qurdwara Parbandhak Committee 

Nankanna Babib v. Banta, (1926) 18 A I R 

l«h 604=96 I 0 439=97 F li B 468. 
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that the application for the grant of a 
temporary iojuncticn was competent and 
the trial Judge should have decided it on 
merits. The appeal is accepted and the 
order of the lower Court is set aside. The 
case will now go back to the trial Judge 
with the direction that he should decide 
the application on merits. The costs will 
follow the event. Pleader’s fee Es. 32. 

D.S./r.K. Case remanded. 
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Almond J. C. and Mir Ahmad J. 

Mt. Ilowani Bat w/o Asn Bam — 

Pfafnii#—Appellant. 

V. 

Devi Dial and others — 

Defendants — Respondents. 

Appeal No. 154/29 of 1937, Decided on 
27th June 1938, from decree of Dist. Judge, 
Dera Ismail Khan, D/- 30th October 1937. 

(a) Civil P. C. (1908), S. 11, ExpIn. S-Suit 

by widow for maintenance—Prayer that it 
should be charged on property not granted 
Subsequent suit to charge property with main* 
tenance is res judicata. 

Where a widow in her suit for maintenance asks 
that her maintenance should be made a charge on 
the property left by her husband and the Judge 
assesses the amount of maintenance but does not 
charge It on any property, she cannot subse¬ 
quently ask the Court to declare that she is enti¬ 
tled to recover from the property in suit her 
maintenance which has fallen into arrears or that 
which will fall due in the future as it is tanta¬ 
mount to a request to charge the property with 
her maintenance. [P 69 0 2] 

(b) Hindu Law—DebU—Joint family trading 
business—Debts incurred in connexion with it 
take preference over right of widow to main¬ 
tenance. 

Where a coparcenary is of the nature of a trad¬ 
ing concern, debts incurred in connexion with the 
business will take preference over the right of a 
widow to maintenance. No question arises in 
such circumstances as to the benefit of the family 
or of the creditor having notice of the claiin of the 
widow. Of course the condition precedent is that 
the debts shonld have been genuinely raised in 
connexion with the trade or business of the family 
and the transaction should not be tainted with 
fraud ‘.AIR 1933 Lah 901, Bel. on. [P 70 0 1] 

Diwan Ghand and D. Bhowani Das 

for Appellant. 

S. Raja Singh and L. Pearey Lai — 

for Respondents 1 to 6. 

L. Ram Lubhaya — for Respondent 

(Dhallu Bam). 

Mir Ahmad J.—Asa Earn and Sidhu 
Earn, brothers, admittedly formed a joint 
Hindu family* Thoy lived at Tank (D. !♦ 
Khan District). Asu Earn died leaving a 


widow Mt. Howani Bai and two dangh. 
ters. The property belonging to Asu Earn 
naturally went to Sidhu Bam by right of 
survivorship. Mt. Howani Bai and her 
daughters were entitled to maintenance 
according to Hindu law. She therefore 
brought a suit requesting that her main¬ 
tenance should be fixed and charged on 
the property left by her husband. On 9th 
May 1918 the District Judge, D. I. Khan, 
gave her a decree for recovery of Es. 25 a 
month as maintenance. There is no men¬ 
tion in the judgment as regards the charg¬ 
ing of this amount on the property left 
by Asu Bam. Sidhu Earn later made an 
attempt to get the maintenance reduced 
because the daughters had married. But 
he did not succeed. Sidhu Earn was carry, 
ing on business. He dealt in cloth. On 25th 
July 1927 he mortgaged all the family 
property to the Firm Jetram Eikiram of 
Kulachi for Es. 8995. On 25th September 
1933 Sidhu Earn and the mortgagees exe¬ 
cuted a deed of reference in which they 
appointed another Riki Ram of Kulaohi as 
an arbitrator to decide their dispute with 
regard to the mortgage money. The arbi¬ 
trator gave his award on the same day 
by which he declared that the property 
under mortgage shall thenceforward be 
considered as sold to Jetram Eikiram for 
Es. 9700; Es. 8996 due on the footing of 
the mortgage being adjusted and a balance 
of Es. 706 to be paid to Sidhu Bam by 
the vendees. This award was made a rule 
of Court on 6th October 1933. Jetram 
Eikiram sold a house out of the property 
purchased by them to one Dhallu Ram. 
Sidhu Ram did not pay the maintenance 
due to Mt. Howani Bai. The arrears 
amounted to Es. 1136. In execution of her 
d 6 or 60 Mt* Howani Bai attaohod the joint 
family property sold to Jetram Eikiram 
and Dhallu Earn. 

Two objections were preferred to thw 
attachment, one by Jetram- Eikiram and 
another by Dhallu Ram. The objections 
were accepted and the property released 
from attachment. Mt. Howani Bai has 
therefore brought this suit against the pro¬ 
prietors of the Firm Jetram Eikiram their 
transferee Dhallu Earn and her basband s 
brother Sidhu Earn under O. 21, R. 
Civil P. C„ for a declaration that ^ 
maintenance is a charge on the 
belonging to the joint family, and that she 
has therefore the right to recover from^ 
the arrears duo to her and also the main¬ 
tenance which may fall due to her 



1938 Mt. Howani Bai v. Devi Dial (Mir Ahmad J.) Peshawar 69 


future. The defendant.vendees denied the 
claim and raised various pleas. The fol¬ 
lowing issues were framed by the trial 
Judge : 

1. Has proper courfc-fee been paid ? On plain- 
tifi. 

2. Is the suit defective on account of misjoinder 
of defendants ? On defendants. 

8. Whether at the time of the decree for main¬ 
tenance in favour of the plaintiff against Sidhu 
Bam, defendant 8 Asu Bam, her husband had any 
share in the property in dispute ? On plaintiff. 

4. In case Issue 3 is proved whether the plain, 
tiff’s right of maintenance in the suit property is 
preferential to the rights of the defendants ? On 
plaintiff. 

5. Oan the plaintiff get the property in dispute 
attached and sold in execution of her decree ? 
On plaintiff. 

The Orsfc two issues were found in favour 
of the plaintiff. Under Issue 3 the Court 
found that Asu Ham had a share in the 
suit property at the time when the decree 
for maintenance was passed in favour of 
the plaintiff. Regarding Issue 4 the Court 
observed that Mt. Howani Bai had a right 
to recover her allowance of Rs. 25 a month 
from the property in question. When dis. 
cussing this issue the trial Judge expressed 
the view that the transfer in favour of 
Jetram Rikiram was fraudulent and inten- 
ded to defeat the right of Mt. Howani Bai 
to recover her maintenance. He was of 
opinion that the vendees had notice of the 
claim which the widow had on the pro¬ 
perty purchased by them. Issue 5 was also 
given in favour of the plaintiff by the trial 
Judge. As a result he granted her a decree 
as prayed for. The proprietors of the Firm 
Jetram Rikiram preferred an appeal to the 
Court of the District Judge, Derajat as far 
as their property was concerned. Dhallu 
Ram also appealed about his own house. 

The learned appellate Judge disposed of 
the oases in a consolidated judgment. He 
^served that in effect the suit of Mt. 
Howani Bai was an attempt to charge the 
property with her maintenance allowance. 
He pointed out that this relief was prayed 
for by her in her suit of 1918 but had not 
been grant^ by the Judge. He concluded 
that the iwue whether her maintenance 
allowaDoe should be made a charge on the 
property or not had become res judicata 
against her by virtue of Explanation 6 to 
8. 11, Civil P. 0. As to her general right 
to recover the arrears of maintenance from 
the property which belonged to the joint 
family the Judge remarked that according 
to Hindu law the property could be trans. 


ferred by Sidhu Ram when it had not been 
charged with the maintenance allowed to 
Mt. Howani Bai and that the transaction 
being bona fide and genuine there was no 
reason why it should not be maintained 
by the Courts. The appellate Judge there, 
fore accepted the appeals and dismissed the 
suit of the plaintiff. Mt. Howani Bai has 
presented two further appeals to this Court 
and this judgment will cover both cases. 
After hearing the counsel on both sides at 
length we have come to the conclusion that 
the findings of the lower appellate Judge 
were correct and should be maintained. 
Mt. Howani Bai had asked in her suit for 
maintenance, which she instituted in 1918, 
that her maintenance should be made a 
charge on the property left by her bus- 
band. The Judge who decided the case 
assessed the amount of maintenance but 
did not charge it on any property. Expln. 5 
to S. 11, Civil P. C., is in the following 
terms : 

Any relief claimed in the plaint, which is not 
expressly granted by the decree, shall, for the 
purposes of this section, be deemed to have been 
refused. 

It is obviously applicable and under 
S. 11, Civil P. C., she cannot now ask the 
Court to declare that she is entitled to 
recover from the property in suit her 
maintenance which has fallen into arrears 
or that which will fall due in the future. 
It is tantamount to a request to charge 
the property with her maintenance. The 
alternative position taken by the learned 
counsel for the plaintiff is that she being 
entitled to recover maintenance according 
to the decree and also according to Hindu 
law was justified in asking that the amount 
should be realized from the property the 
devolution of which on Sidhu Ram had 
given rise to that right. Counsel contended 
that Sidhu Ram had no power to transfer 
the property without making arrangement 
for the payment of the allowance due to 
Mt. Howani Bai. In meeting this argument 
the learned counsel for the respondents 
urged that the debts to pay which the pro. 
perty was sold were incurred by Sidhu Ram 
in connexion with the trading business of 
the coparcenary, that such a sale was bind, 
ing on the widow, and that Mt. Howani 
Bai cannot ask for her allowance to be re. 
covered from that property after it had 
been sold to a bona fide transferee for value 
for the purpose of liquidating the liabilities 
of the firm. In this connexion counsel 
quoted S. 670 of Mnlla’s Commentary on 
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Hindu Law (Edn. 8) and 15 Lah 9.^ The 
relevant portion of S. 570 of Mulla’s com. 
pilation is as follows : 

Debts contracted by a Hindu take precedence 
over the right of maintenance of his wife, or in* 
fant child, or his widow after his death. The same 
is true of debts contracted by the manager of the 
joint family of which the husband was a member, 
provided the debts were incurred for the benefit of 
the family. Similarly debts incurred by a joint 
family trading business take precedence over the 
widow’s right to maintenance and residence. 
Therefore, if property belonging to the husband or 
to the joint family is sold in liquidation of such 
debts, the sale is binding on the widow, and she 
has no right of maintenance against the purchaser 
or against the property sold to him, even if the 
purchaser had notice of her claim for mainten¬ 
ance. 

The statement of law in Mulla’s hand¬ 
book regarding loans raised for family 
trade is based on the ruling of the Lahore 
High Court reported in 15 Lah 9.^ The 
headnote of that ruling runs thus : 

Held that the suit must fail as the whole 
family property was liable for the payment of the 
debts incurred by the manager for the purpose of 
the family business, the shares of the minor co¬ 
parceners being also liable ; and the tights of the 
widow to maintenance and residence must be 
postponed to the payments of the debts. 

We 6nd ourselves in perfect agreement 
with the view expressed by their Lordships 
of the Lahore High Court in 15 Lah 9.^ 
We think that where a coparcenary is of 
the nature of a trading concern debts in. 
ourred in connexion with the business will 
take preference over the right of a widow 
to maintenance. No question arises in such 
circumstances as to the bene&t of the family 
or of the creditor having notice of the 
claim of the widow. Of course the condi. 
tion precedent is that the debts should have 
been genuinely raised in connexion with 
the trade or business of the family and the 
transactions should not be tainted with 
fraud. 

Applying these principles to the present 
case, we think that the contention of the 
learned counsel for the respondents is cor¬ 
rect. There is evidence on the file to show 
that Sidhu Bam carried on cloth business, 
that he became indebted in connexion with 
that business, and that the property was 
therefore transferred by him in order to 
clear his liabilities. No evidence has been 
brought on the record to rebut these facts 
which were proved by the defendants. 
There is no connexion of any kind between 
Sidhu Ram, who belongs to Tank, and 

1. Mt. Ohampa v. Official Reoeivec, EaEaohl, 
(1983) SO A I B Lah 901=149 I 0 693=16 
Lah 9=86 F L B 460. 


Jetram Rikiram who come from Kulaohi, 
Therefore there can be no suggestion that 
the transaction of sale was fictitious or 
meant to defeat the right of Mt. Howani 
Bai. At any rate Sidhu Ram would not 
deprive himself of such a large property 
merely to avoid paying the petty sum of 
Rs. 25 a month to his brother’s wife. For 
the reasons given above we hold that Mt. 
Howani Bai was bound to pay the debts of 
the joint family trading concern and Sidhu 
Ram having sold the property of the copar- 
cenary to pay off those debts she cannot 
now ask that her maintenance should be 
recovered from that property. As a result 
the appeals are dismissed with costs. Plea¬ 
der’s fee Rs. 75 in each appeal. 

D.S./r.k. Appeals dismissed. 
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Almond J. C. and Mir Ahmad J, 

Sital Ram Kalicharan — 
Judgment.debtor - 


Petitioner. 


V. 


Dr. Thakur Das — Decree-holder — 

Respondent. 

Civil Revn. No. 396 of 1937, Decided on 
9th July 1938, against order of Small Cause 
Court Judge, Nowshera, D/. 18th Octo¬ 
ber 1937. 

^ Civil P. C. (1908), S. 39 (di-Small Cau*e 

Court cannot by transferring execution applica* 
tion to its regular side confer upon itself juru- 
diction to proceed against immovable property. 

It is a principle of the interpretation of statntea 
that where a list of certain oircomstancesin which 
a particular act can be done is followed by a gene¬ 
ral clause, that clause must be interpreted as 
referring to oircumstances ejusdem generis as those 
which have been recited in the foregoing clauses. 
Sub-ol. (d) of S. 39 must be interpreted on these 
principles and it was not intended by the Legisla¬ 
ture that this sub clause should be utilized In 
order that a Court should proceed In execution In 
a matter which was not otherwise permitted by 
law. The Legislature has provided in various 
ways that a Small Cause Court shall have no 
jurisdiction over immovable property. Hence a 
Small Cause Court cannot by transferring 
tion application to its regular side under 8. 39 
confer upon itself jurisdiction to proceed 
the immovable property ; A J B 1926 Lah 
AI B 1929 Lah 398; 8 Bom 230; 1 All 624 O"® ' 
Bom 237. Expl. [P 71 O 2 ; P 73 C 1] 

Ch. Jai Krishan — for Petitioner. 

M. Sher Bahadur Khan — 

for Respondent 2, 

Almond J. C.—Respondent 1, Dr. Tha- 
kardas obtained a decree against the peti¬ 
tioner Sital Ram in the Court of Sm^ 
Causes and applied for execution on astn 
June 1987. On 3rd July 1937 the decree- 
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holder’s counsel was present and an affi. 
davit was filed to the effect that the only 
property of the judgment-debtor was a 
house against which the decree-holder 
prayed that proceedings might he taken. 
The Judge of the Small Cause Court who 
exercises ordinary jurisdiction also ordered 
the case to be transferred to the regular 
side and proceedings to be taken against 
the judgment-debtor's immovable property. 
This was eventually put to sale and sold 
to respondent 2, Sarbiland Khan, and the 
sale was confirmed in his favour on 18th 
October 1937. Against that order the judg. 
ment-debtor has presented this petition for 
revision in which he takes two grounds. 
The first is that the order of transfer to 
the regular side was wrongly made without 
notice being given to him, and the second 
is that the Court on its regular side had no 
jurisdiction to proceed against immovable 
property in execution of a decree which 
had been passed by a Small Cause Court. 
In our opinion the petition can be disposed 
of on this second point. In support of his 
case learned counsel for the petitioner has 
argued on the analogy of S. 24 (4), Civil 
P. C., which is to the following effect: 

The Court trying any suit transferred or with¬ 
drawn under this Section from a Court of Small 
Causes shall, for the purposes of such suit, be 
deemed to be a Court of Small Causes. 

Learned counsel has referred us to a 
case of the Lahore High Court reported in 
AIR 1926 Lah^ 466' in which it was held 
that the word suit” in that sub-section 
includes execution proceedings. The ques. 
tion in that case was whether an appeal 
lay from an order made by the Court to 
which the suit was transferred. No ques- 
tion of the sale of immovable property 
was involved and the remark that a suit 
included an execution proceeding for the 
purposes of that sub-section was not sup. 
ported by the citation of any authority 
Bo far as the ruling goes however it does 

support the petitioner's case to a slight 
extent. 

Learned counsel for the respondent on 
the other hand relies on the following four 
cases : A I R 1929 Lah 398;* 8 Bom 230 * 

1 All 624* and 9 Bom 237.* In the first of 


these cases it was held that as no formal 
order of transfer had been passed by the 
Court of Small Causes transferring the suit 
to a Court having ordinary jurisdiction, the 
latter Court could not proceed against 
immovable property. The point for decision 
in this case, however, was not directly in 
issue in that case for no formal order of 
transfer had been made in that case whereas 
in the present case a formal order of trans. 
fer was made. 8 Bom 230* and 1 All 624* 
are both judgments relating to the time 
when neither the present Civil Procedure 
Code Dor the present Provincial Small Cause 
Courts Act was in force. They were decided 
with reference to S. 20 of Act 11 of 1865 
which was the Act then in force relating to 
Courts of Small Causes, and S. 20 of that 
Act prescribed definite procedure whereby 
the immovable property of a judgment, 
debtor could be proceeded against in a 
regular Court, if a certificate of non-satis- 
faction were granted by the Court of Small 
Causes. There is no section in the present 
Small Cause Courts Act corresponding to 
S. 20 of that Act. 9 Bom 237* was decided 
with reference to S. 323, Civil P. C. of 1882, 
which corresponds in part to S. 39 of the 
present Code. In that case also, the ques¬ 
tion at issue was whether a formal order of 
transfer was necessary under that Section 
before the Court on its regular side could 
proceed against the immovable property of 
the judgment.debtor against whom a decree 
had been passed on the Small Cause side. 

It will be seen therefore that none of 
these cases which have been cited before 
us is an authority for the proposition that 
a Small Cause Court can transfer an execu. 
tion application to its regular side under 
S. 39 of the present Code, thereby confer¬ 
ring upon itself jurisdiction to proceed 
against the immovable property of the 
judgment-debtor and the question now 
before us must be decided by reference to 
8. 39 as it stands. That section gives four 
circumstances under which a Court can 
transfer a decree for execution to another 
Court. The first three of these circumstances 
relate to the convenience of execution from 
a territorial point of view and the fourth 
is as follows: 


1. Fieldiog v. Janki Das & SiuB, (1926) 18 A 
Lah 466=96 I 0 948. ' 

3. Biri Ram v. Tolsi Ram, (1939) 16 A I B I 

898=114 I 0 829=80 P L R 40. 

8. Bbagwan Dayalji t. Bala, (1883) 8 Bom 2d< 

4. Gopal V. Nanka, (1676-77) 1 All 694. 

6. Dharam Das SanUdas t. 'Waman Oovi 
(1886) 9 Bom 387. 


If the Court which passed the decree ooDsiders 
for any other reason which it shall record in 
writing that the decree should be ezeouted by snob 
other ^urt. 

It is a priooiple of the interpretation of 
statutes that where a list of certain oircum. 
stances in whioh a particular act can be 
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done is followed by a general clause, that 
clause must be interpreted as referring to 
circumstances ejusdem generis as those 
which have been recited in the foregoing 
clauses, and it appears to us that sub.cl. (d) 
of S. 39 must be interpreted on these prin. 
ciples and that it was not intended by the 
Legislature that this sub-clause should be 
utilized in order that a Court should pro- 
iceed in execution in a manner which was 
not otherwise permitted by law. The 
Legislature has provided in various ways 
that a Small Cause Court shall have no 
jurisdiction over immovable property and 
we cannot believe that it was intended 
that merely by transfer to another kind of 
Court those provisions should be defeated 
and in particular we refer to the fact that 
S. 20 of Act 11 of 1865 has been omitted 
from the present Provincial Small Cause 
Courts Act. It appears to us in these cir. 
cumstances that the intention of the Legis¬ 
lature is that in petty cases which are tried 
summarily by a Small Cause Court, execu¬ 
tion should not be taken out against im¬ 
movable property. We therefore accept 
this petition, set aside all the proceedings 
of the executing Court from 3rd July 1937 
onwards. In view of the fact that this peti¬ 
tion has been decided on a point of law for 
which no authority existed, we direct that 
the parties should hear their own costs in 
this Court. 

D.S./R.K. Petition accepted. 
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Mm Ahmad J. 

Mt. Pukhraj Begum — Petitioner. 

V. 

Hidayat Ali Shah and others — 

Respondents. 

Civil Revn. No. 115 of 1938, Decided on 
2nd July 1938, from order of Addl. Judge, 
D/- 21st January 1938. 

Mahomedan Law—Dower—Prompt dower. 

A wife can olaim prompt dower before coDSum- 
matioa of marriage : A I R 1916 P G 46, Rel. on. 

[P 72 0 2] 

Anup Chand — for Petitioner. 

Pir Bakhsh — for Bespondents. 

Order.—Mt. Pukhraj Begum is married 
to Hidayat Ali Shah. The marriage has 
not yet been consummated but dissen- 
tions have already begun between them. 
Hidayat Ali Shah brought a suit forrestitu. 
tion of conjugal rights and Mt. Pukhraj 
Begum instituted a suit for possession by 


partition of a share in a house which had 
been given to her in dower. The whole of 
the dower I may note is prompt. In the 
suit for restitution of conjugal rights, Mt. 
Pukhraj Begum pleaded that she had not 
been given the whole of her prompt dower 
and that therefore the suit could not be 
maintained. The plea succeeded and the 
suit was dismissed. The suit of Mt. Pukhraj 
Begum however was decreed. The trial 
Judge passed a preliminary decree for pos- 
session by partition. It was found that the 
house was too small to be divided by metes 
and bounds and the trial Judge therefore 
proceeded to act under S. 4, Partition Act. 
In the meantime an appeal was preferred 
by Hidayat Ali Shah, his brother and his 
father, the three defendants in the partition 
suit, against the preliminary decree. The 
Additional Judge who heard the appeal 
held that Mt. Pukhraj Begum could not 
claim her dower because she had not agreed 
to consummate the marriage. He therefore 
dismissed the suit. Mt. Pukhraj Begum has 
come up on revision to this Court. The 
question whether a dower debt which is 
prompt can be demanded before consumma¬ 
tion has been dealt with by their Lord¬ 
ships of the Judicial Committee in the case 
reported in 38 All 581^ at p. 688. The 
relevant passage is as follows : 

Dower is an essential incident under the Musal- 
man law to the status of marriage;.to such an 
extent this is so that when it is unspecified at the 
time the marriage is contracted the law declares 
that it must be adjudged on definite principlM. 
Regarded as a consideration for the marriage, it is, 
in theory, payable before consummation; hut the 
law allows its division into two parts, one of whiw 
is called prompt, payable before the wife ^ 
called upon to enter the conjugal domicile; the 
other deferred, payable on the dissolution of the 
contract by the death of either of the patties or by 
divorce. 

It leaves no doubt that a wife can claim 
prompt dower before consummation and 
the judgment of the lower Appellate Court 
is therefore obviously wrong. I accept the 
petition, sob aside the order of the lower 
Appellate Court and restore that of the trial 
Court with costs throughout. 

D.S./r.K. Petition accepted. 



1. Hamira Bib! v. Zubalda Blbi, (IWf) 3 A I B 
P 0 46=36 I 0 87=38 All 681=43 I A as* 
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Almond J. C, and Mir Ahmad J. 

Bahu Bhag Chand Sardar Moot Singh 
and another — Defendants — 

Appellants. 

V. 

Sujan Singh Nirmal Singh, Plaintiff 
and others, Defendants — 

Respondents. 

Civil Appeal No. 29/8 of 1938, Decided 
on 8th August 1938, against order of 
the Senior Sub.Judge, Peshawar, D/. 14th 
December 1937. 

(a) Mortgage — Mortgagee not bound to re* 
cover hiB money at earliest opportunity—Right 
to recover interest is not lost. 

A mortgagee is under no duty to recover his 
mortgage money as soon as possible and if he does 
not do so, ho does not lose bis right to get 
interest. [P 75 C 2] 

(b) Mortgage — Sub>mortgagee — Mortgagor 
not having notice — Mortgagor can redeem 
mortgage — Money paid becomes property of 
mortgagee— Right of sub-mortgagee is against 
mortgagee only. 

A sub-mortgagee is not privy to the original 
contract of mortgage and until and unless he 
gives notice to the mortgagor, the mortgagor has 
got every right to redeem the mortgage and get 
rid of the liabilities thereunder. The money be- 
comes the property of the mortgagee and be may 
pay it to anyone be likes The sub-mortgagee has 
a remedy in such circumstances against his trans¬ 
feror only, that ie to say the mortgagee and no 
one else : A i I? 1932 Mad 115, Ret. on; 41 Cal 
654 (P C), Dialing. [P 76 C 1] 

Ganesha Khan (in C. A. No. 29/8) and 
L. Hukam Chand (in 19/5) — for 
Appellants. 

L. Wazir Chand Ahuja (in 18/4) and 
8. Raja Singh for Respondent (plain, 
tiff) — for Respondents. 

Mir Ahmad J. — On 6th March 1921, 
Murad Bakhsh and Mfc. Najbul Sultan 
jointly mortgaged to Bhag Chand one 
house situated in Mohallah Shah Burhan 
for Rs. 10,000. On 13th March 1925, Mt. 
Najbul Sultan and Murad Bakhsh jointly 
mortgaged one house situated in Thathi 
Bazar to Achraj Ram for Rs. 3400. Besides 
ibis another house belonging to Mnrad 
Bakhsh only and situated in the same 
bazar was given as an additional secnrity 
to cover any damage which may be caused 
on account of a defect in title in the 
mortgaged house. On 26th August 1925 
Achraj Ram transferred these mortgagee 
rights in favour of Bhag Chand for Ra. 
3400. Bhag Chand raised some money on 
3rd January 1927 from R. B. Karam 
1938 W/lO 


Chand by mortgaging some other property 
to him for Rs. 7000 with which property 
we are not concerned. On 4th February 
1927 Bhag Chand mortgaged the mortgagee 
rights, which he had obtained from Murad 
Bakhsh and Mt. Najbul Sultan by the 
document dated 6th March 1921 and from 
Achraj Ram by the document dated 26th 
August 1925, to Sant Ram for Rs. 6000. 
On 26th February 1929 Sant Ram obtained 
a decree for Rs. 6793 with costs against 
Bhag Chand personally and also against the 
mortgagee rights transferred to Santram. 
On 7th March 1930, Bhag Chand executed 
a deed in favour of S. Sujan Singh by 
which he mortgaged a 3i storeyed house 
in Mohallah Mebtian, bis paternal pro. 
perty, for Rs. 8000. Besides this property 
he gave the mortgagee rights he held in the 
house situated in Mohallah Shah Burhan 
under the mortgage executed by Murad 
Bakhsh and Mt. Najbul Sultan on 6th 
March 1921 as additional security. The 
words are as follows 

Ill order to assure the mortgagee I give an entire 
house . . . which is mortgaged to me with posses¬ 
sion by Murad Bakhsh, etc. for Rs. 10,000. ... to 
the mortgagee by way of additional security so 
that thie property also may be considered addi- 
tional security for the mortgagee's dues. The 
mortgage money due on the additional security 
property whenever recovered will be paid to the 
mortgagee in payment of bis dues. 

It may be noted that this mortgage dated 
7bh March 1930 was for one year, that Rs. 
960 was kept by the mortgagee out of the 
mortgage money as the interest received in 
advance for that period, and that it was 
stipulated that the mortgagor (Bhagchand) 
shall keep the possession of the property 
and pay Rs. 80 a month rent and if be 
failed to pay the rent for three months 
Rs. 100 a month. One S. Tej Singh stood 
surety in this document for the payment of 
the rent. On 21st June 1930 Santram was 
paid Rs. 5000 in Court in execution of 
his decree against Bhag Chand. On 27th 
June 1930, Bhag Chand obtained a decree 
against Mt. Najbul Sultan (Murad Bakhsh 
had died in the meantime) for Rs. 14,692 
and costs on the footing of the mortgage 
dated 6th March 1921 executed by Murad 
Bakhsh and Mt. Najbul Sultan in favour of 
Bhag Chand. Curiously Bhag Chand 
ignored the transfer he bad made of these 
rights in favour of other persons. On 19th 
August 1932 Rs. 18,000 were deposited in 
Court by Mt. Najbol Saltan for payment 
to Bbag Chand in exeoation of bis decree. 
Sant Bam asked that the balance of his 



74 Peshawar Bhag Chand v. Sdjan 

decree, that is to say Rs. 2813, should be 
paid to him out of this amount. The Senior 
Sub.Judge ordered accordingly on 22Dd 
August 1932 and the money was taken by 
Sant Ram. R. B. Karam Chand had also 
sued for the recovery of his own money 
and obtained a decree on 22nd August 1932 
for Rs. 11,086 and costs against Bhag 
Chand. Instead of proceeding against the 
property which was mortgaged to him 

R. B. Karam Chand asked the Senior Sub. 
Judge, to satisfy his decree out of the 
amount which Mt. Najbul Sultan had 
deposited for payment to Bhag Chand. 
Bhag Chand opposed this application and 
requested that he should be allowed to take 
the money himself. The Senior Sub. Judge 
however did not agree and ordered on 3rd 
October 1932 that the amount should be 
paid to R. B. Karam Chand. R. B. Karam 
Chand received Rs. 12,250 on 11th October 
1932 (by mistake the year in the receipt is 
given as 1931). 

On 8th March 193?, S. Sujan Singh insti¬ 
tuted the present suit against Bhag Chand, 

S. Tejsingh, R. B. Karam Chand and Sant 
Ram. (a) He asked for a decree under 

O. 34, Rule 4, Civil P. C., for Rs. 15,000 
against the paternal house of Bhag Chand 
in Mohallah Mehtian and also against his 
mortgagee rights in the house of Murad 
Bakhsh, etc. in Mohallah Shah Buhran. (b) 
He requested that Tej Singh should be 
made liable for the payment of rent which 
was Rs. 7000. (c) He referred to the fact 
that without his knowledge the mortgagee 
rights in the house situated in Mohallah 
Shah Burhan had been redeemed and a 
sum of Rs. 18,000 was deposited by the 
mortgagor. He claimed that this money 
belonged to him and had been illegally 
taken away by Sant Ram and R. B. Karam 
Chand. He therefore asked for its refund. 
The prayer in the last paragraph is as 
follows: 

It is respectfully prayed that a decree for Ru¬ 
pees 16,000 be passed against the defendants; 
defendants 3 and 4 be made to deposit the mort¬ 
gage money which they have unlawfully received 
and the same be allowed to the plaintiS out of 
the decree money : Rs. 7000 on account of rent be 
recovered from defendant 2 and the decree money, 
costs and future interest from the date of the 
institution of the suit till realization at the rate 
of Be. 1 per cent, per mensem be recovered by sale 
of the mortgaged property under 0. 84, B. 4, Civil 

P. 0., or in the event of non-recovery of the 
amount (in full) permission be granted for obtain¬ 
ing a regular decree in respect of the balance 
against defendant 1 and bis property. 

Bhag Chand pleaded that the bargain 
was not oonsoionable because he was in 
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jail at the time and had been forced to agree 
to the terms, that the plaintiff should have 
been vigilant to recover the money which 
Mt. Najbul Sultan had deposited in Court 
and which had been taken away by R. B. 
Karam Chand and Sant Ram and that his 
laches entitled Bhag Chand to refuse to pay 
him the rent from the date on which that 
amount was deposited. He also suggested 
that the condition that Rs. 100 a month 
should be paid as rent, if there was a default 
for three months in paying Rs. 80 a month, 
was penal. S. Tejsingh took up the same 
position as that adopted by Bhag Chand, 
He also stated that the suit was bad for 
misjoinder of parties and causes of action. 
R. B. Karam Chand took up the attitude 
that the plaintiff had no cause of action 
against him and that the plaintiff’s suit 
was time-barred. Sant Ram did not appear 
and the proceedings were taken ex parte 
against him. The following issues were 
framed : 

1. Is the suit within time ? On plaintiS. 

2. Is the suit bad for misjoinder of parties and 
causes of action ? On defendants. 

3. Have defendants 3 and 4 realized any money 
from the property mortgaged with the plaintiS 7 
On plaintiS. 

4. If so, are they liable to refund it? On plain¬ 
tiS. 

6. Was the rate of interest mentioned in the 
mortgage deed excessive and penal and is liable to 
reduction ? On defendant 1. 

6. To what extent are Bhag Ohand and Tej 
Singh liable for the money olaimed ? On plaintiS. 

7. To what relief is the plaintiS entitled ? 

5. Sujau Singh was examined. He admit¬ 
ted that he did not give any notice to Mt. 
Najbul Sultan and Murad Bakhsh intimat¬ 
ing that he had obtained the mortgagee 
rights of the bouse in Mohallah Shah Bur- 
han from Bhag Chand. He did not deny 
that he had before filing the suit inspected 
the execution files : (l) Bhag Chand v. 
Najbul Sultan, (2) R. B. Karam Chand v. 
Bhag Chand, and (3) Sant Ram v. Bhag 
Chand. These files were referred to by him 
in his evidence. Ram Nath and Mohibul- 
lab proved the mortgage deed dated 7th 
March 1930 to have been voluntarily exe¬ 
cuted by Bhag Chand in favour of S. Sujan 
Singh. Ramnath said that Bhag Chand and 
Tejsingh had fully understood the implit^ 
tioDS of the document before signing it. 
Milap Singh, agent of R. B. Karam Chan^ 
proved the receipt dated 11th October 

by which money was drawn by R- B. 
Karam Ohand from the Court. Bhag Chand 
and Tejsingh entered the witness-box and 



1938 


Peshawar 75 


Bhag Ghand V. SujAN Singh (Mir Ahmad Jj 


adhered to the positioa which they had 
taken in their pleas. 

The learned trial Judge held that Art. 
132, Limitation Act, applied to the case 
so far as Bhag Ghand and Tej Singh were 
concerned and that the suit against them 
was within time. Regarding R, B. Karam 
Ghand and Sant Ram he was of the view 
that Art. 120, Limitation Act, applied. He 
followed 21 I C 961,a ruling of their 
Lordships of the Privy Council, in this 
respect. He observed that the suit was 
within time under Art. 120, Limitation 
Act, because six years had not elapsed 
from the dates on which R. B. Karam 
Ghand and Santram had recovered the 
money. Ho therefore gave Issue 1 in favour 
of the plaintiff. His opinion about Issue 2 
was that the suit was not bad for misjoinder 
of parties and causes of action. 

Regarding Issues 3 and 4 he observed 
that the mortgagee rights in the bouse 
situated in Mohallah Shah Burhan having 
been transferred t6 S. Sujan Singh by Bhag 
Ghand, the plaintiff Sujan Singh was en. 
titled to recover the money which the 
mortgagor paid into Court to redeem the pro¬ 
perty. He found therefore that R. B. Karam 
Ghand and Santram were bound to return 
the money which they had received out of 
that amount. The Judge did not find the 
rate of interest heavy and adverted to the 
fact that Bhag Ghand had with open eyes 
entered into the contract. He therefore 
found Issue 5 against defendant 1 (Bhag 
Ghand.) He declared Bhag Ghand respon- 
sible as the mortgagor and Tejsingh as 
surety for the payment of the total amount 
due under the mortgage and the rent respec¬ 
tively when deciding Issues 6 and 7. As a 
result he gave a decree to the plaintiff in 
the following terms : 

In view of the above I grant the plaintiff a 
decree under 0.3i, B. 4, Civil P. 0., for Ba. 16,000 
with ooate and interest at the rate of 6 per cent, 
per annum against the defendants. The amount 
will be realized from the mortgaged property, 
namely the house In Mohallah Mebtiyan and 
from B. B. Karam Ohand and Santram to the 
extent only of the amount realized by them oat of 
the proceeds of the mortgagee rights In Najbul 
Bultan’s property. Tejsingh at a snrety will also 
be liable to the extent of Be. 7000, the ontetandlog 
interest. 

In drawing up the decree sheet the 
learned Judge oalonlated the total amount 
of principal, interest and costs due under 

1. Barbamdeo Prasad v. Tara Ohand, (1913) 41 
Oal 664S21 1 0 961=341 X a 46=19 0 L J 
183=18 0 W N 345 (P 0). 


the mortgage up to 14th December 1937 
(the date of the decree) as Rs. 15,000. In 
fact the sum due was Rupees 16,776.4.0 as 
under : 

Prinoipal Be. 8000-0.0' Olaimed in 

Interesb up to 7-3-37 Bs. 7000-0-0 i plaint. 

Interest from 7.3-37 
(date of institution 
of the suit) to 
14-12-37 (date of 
decree), i. e. nine 
months seven days 
at 6 pet cent, per 
annum allowed by 
the trial Judge. Bs. 370-0-0 

Costs as pet decree 

sheet. Bs. 1406-4-0 

Total Rs. 16776-4-0 

Three appeals have been preferred against 
this order to this Court as follows : 1. By 
Bhag Ghand and Tejsingh who ask for 
reduction of the decretal amount by Rupees 
9990 which represents interest and which 
they allege the plaintiff is not entitled 
to recover on account of his laches. 2. By 
R. B. Karam Ghand who requests that he 
should be allowed to retain the amount 
recovered by him out of Mt. Najbul Sultan’s 
money. 3. By Santram who has made a 
request similar to that of R. B. Karam 
Ghand. Sardar Raja Singh, counsel for the 
plaintiff-respondent, has presented a peti. 
tion under Section 152, Civil P. C. He has 
pointed out in it that there was an arith. 
metical error iu the decree sheet and has 
prayed that the decree sheet should be 
amended. This judgment will cover all four 
oases.ThecaseofBhag Ghand and Tejsingh 
is that the mortgagee did not exercise due 
diligence in recovering his money, that 
the mortgagee could have received the 
amount due to him from out of the sum of 
Rs. 18,000 which was deposited by Mt. 
Najbul Sultan in August 1932, that his 
failure to do so diseutitled the mortgagee 
to interest from that date onward.^ They 
also took up the plea that the plaiotiff had 
charged compound interest on Rupees 960 
because that was paid as interest in advance 
out of the mortgage money and yet interest 
was assessed on the whole of the mortgage 
money in the plaint. We do not see any 
force in these arguments. The learned coun¬ 
sel for Bhag Ghand has not been able to 
show us any authority for the view that a 
mortgagee is under a duty to rewver his 
mortgage money as soon as possible and 
that if be does not do so be loses his right 
to get interest. Consequently S. Sujan 
Singh is not liable to lose his interest on 
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this ground. Turning to the question of 
compound interest L. Bhag Chand paid 
Rs. 960 in advance, and he and Tej Singh 
agreed to pay interest on it in future. We 
do not see how they can get over their 
contract now. We therefore dismiss the 
appeal of Bhag Chand and Tejsingh with 
costs. Pleader’s fee Es. 100. 

The learned counsel for R. B. Karam 
Chand argued that a suh.mortgagee (as 
S. Sujan Singh was of the property situate 
in Mohallah Shah Burhan) was hound, on 
obtaining the mortgagee rights, to give a 
notice to the mortgagor that he had taken 
over those rights. He urged that if the 
notice is not given and the mortgagor 
redeems the mortgage in the meantime, the 
rights of the sub-mortgagee against the 
mortgaged property and the mortgagor are 
extinguished. According to counsel all he 
can do is to proceed against the person of 
the original mortgagee only for his money. 
He contended that the logical result of this 
position at law was that if the mortgagee 
paid the redemption money received by 
him to third parties (just as R. B. Karam 
Chand) those persons were not liable to the 
sub-mortgagee in any way so far as the 
money paid to them was concerned. Coun. 
sel concluded that on these principles R. B. 
Karam Chand, who received the money 
which had become the property of Bhag 
Chand, was not under obligation to refund 
it to S. Sujan Singh. Counsel also argued 
that the suit of the plaintiff against his 
client was governed by Art. 62, Limitation 
Act, and was therefore barred by time. 

We think that there is considerable force 
in the first argument advanced by the 
counsel for R. B. Karam Chand, and we 
therefore do not consider it necessary to 
decide the question of limitation. We agree 
with him that S. Sujan Singh, a sub.mort- 
gagee could not ask R. 6. Karam Chand to 
refund the money which he had recovered 
through Court from Bhag Chand in the 
shape of redemption money deposited by 
Mt. Najbul Sultan. A sub-mortgagee is not 
privy to the original contract of mortgage 
and until and unless he gives notice to the 
mortgagor, the mortgagor has got every 
right to redeem the mortgage and get rid 
of the liabilities thereunder. The money 
becomes the property of the mortgagee 
and he may pay it to anyone he likes. The 
sub.mortgagee has a remedy in such oir. 
cumstances against bis transferor only, 
that is to say the mortgagee and no one 


else. Air 1932 ^ad 115^ is a direct 
authority for this proposition. The learned 
trial Judge has referred to 21 I C 961^ for 
holding that R. B. Karam Chand is bound 
to refund the money. We have consulted 
that ruling. There is nothing in this autho¬ 
rity to justify such a proposition. We there¬ 
fore hold that R. B. Karam Chand is 
entitled to keep the money which he re¬ 
covered from Bhag Chand through Court. 
His appeal is consequently accepted, the 
order of the lower Court against him is 
set aside and the suit of S. Sujan Singh 
against him is dismissed with costs through¬ 
out. Pleader’s fee Rs. 150. 

Sant Ram’s case is stronger. Not only 
the mortgagee rights in the property in 
dispute had been mortgaged to him before 
the deed in favour of S. Sujan Singh was 
drawn up, but he had also obtained a decree 
for recovering his debt from that property. 
In the circumstances he was also well 
within his rights when he recovered Rupees 
2813 from the mortga^ money deposited 
by Mt. Najbul Sultan. The learned counsel 
for S. Sujan Singh concedes that Sant Ram 
has an unanswerable case. He only urged 
that Sant Ram did not appear in the trial 
Court and put in his pleas, and that if 
he had done so and brought to the notice 
of the plaintiff the strength of his title the 
plaintiff would have perhaps conceded his 
claim. Counsel alleged that in the circum¬ 
stances Sant Ram was not entitled to his 
costs. We do not agree with this conten¬ 
tion. We know that S. Sujan Singh had 
consulted all the files including the exeou* 
tion proceedings instituted by Sant Bam 
and was therefore fully cognizant of the 
title of Sant Ram before he instituted the 
suit. If in spite of that knowledge he filed 
the suit and brought Sant Bam into the 
litigation he must pay his costs. Conse¬ 
quently we accept the appeal of Sant Ram, 
set aside the order of the trial Judge so far 
as his case is concerned and dismiss the 
suit of S. Sujan Singh against him with 
costs throughout. The petition of S. Baja 
Singh is more or less an appeal against the 
decree of the trial Judge. It should have 
been properly stamped. We therefore do not 
propose to take action on that application 
and reject it in limine. 

Our dismissal of the petition of the 
plaintiff.respondent does not debar us from 
drawing up a correct de cree sheet so as te 

2. ViswaDatb Ayyar v. Cbimma Kutfei Anuna^ 
(1982) 19 A I B Mad 115=186 I 0 636=6& 
Mad 320=62 M. L J 272. 
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make it conform to the judgment of the 
trial Judge and to the variations made by 
U9 on appeal in that judgment. The trial 
Judge gave a decree for Bs. 15,000 principal 
and granted Hs. 1406.4.0 costs. The order 
is not very clear but it appears that the 
Judge intended to give 6 per cent, interest 
from the date of the suit to the date of 
realization. There is no appeal before us 
against this order fixing the rate of interest. 
In the circumstances, the plaintiff is entitled 
to 6 per cent, interest for nine months seven 
days, that is to say from 7th March 1937 
(date of institution of the suit) to 14th 
December 1937 (the date of the decree). 
This comes to Bs. 370. The total amount 
due on the date of the decree therefore 
works out at Bs. 16,776-4.0 on which the 
plaintiff is entitled to 6 per cent, interest 
till realization. Tej Singh has to pay costs 
on Bs. 7000 because he was only held liable 
to that extent in the judgment of the trial 
Court. He has been wrongly made liable 
for the total amount of costs in the decree 
sheet. The decree should now therefore be 
drawn up accordingly. 

B.D./r.k. Order accordingly. 

A. I. B. 1938 Peshawar 77 

Middleton J. C. and 
Mir Ahmad J. 

Amir Khan and another — Appellants. 

V. 

Khair Mohammad Ghulam Sabib and 
others — Bespondents. 

First Appeal No. 137/63 of 1936, Decided 
on 16th February 1937, against order of 
Sub. Judge, First Class, Peshawar, D/. 12th 
June 1936. 

(a) Eaecution—When deereei can be treated 
at nullitiee ~ Exception of S. 11, Suits valua¬ 
tion Act, and S. 21, Civil P. C. —Territorial or 
pecuniary jurisdiction — QuasUon cannot be 
raised in execution Court. 

Section 11, Suite Valuation Act, and Section 21, 
Olvll P, 0., are two legislative exceptions to the 
general principle of law that where a Court has 
no Jurlsdiotion, its judgments and orders are mere 
nullitiee and oan be declared to be void by every 
Court in which they may be presented. In view of 
only these exceptions it has been generally held 
that qnestion of territorial or pecuniary jntisdio. 
tion of the deoretal Court cannot be raised in exe. 
oution proceedings before It: A I R 1926 Cal 907 
(F B), Not foil.-, AIR 1996 Peth 142, Bel. on. 

tP 78 0 9] 

(b) Execution—Court neither of first instance 
nor Appellate esuinot execute decree. 

A Court which is neither the Oonrt of first 
Instanoe nor the Appellate Coart has no jnrlsdio. 
to execute a deoree i A J R 1932 Lah 289, 

[P 78 C 2] 


(c) Res judicata — Order in execution — 
Wrong order attaining finality, appeal there¬ 
from being dismissed — Subsequent execution 
— Such order cannot be set aside. 

Where a wrong order in execution has become 
final because an appeal therefrom has been dis¬ 
missed as time-barred, principles of res judicata 
come into play and that order cannot be set aside 
in subsequent execution. [P 78 C 2] 

S. Baja Singh and Lala Gur Lai — 

for Appellants. 

Agha Sayed All Shah — 

for Respondent (Khair Mohd.). 

Middleton J. G. — Khair Mohammad 
brought a suit for possession of immovable 
property in the Court of the Sub-Judge 
Fourth Class, Peshawar, and obtained a 
decree dated 17th October 1932. Amir 
Kban and Nazir Khan (defendants) appeal¬ 
ed to the District Judge who held that the 
suit had been wrongly valued and that the 
court.fee should have been paid on Bupees 
5400. This court.fee was made up in his 
Court and ho dremissed the appeal affirm¬ 
ing the decree of the trial Court. He how¬ 
ever was doubtful whether the suit was 
one which should have been tried by a 
Bevenue Court. Although he dismissed the 
appeal himself, he referred the case under 
S. 100, Tenancy Act, to this Court with 
a recommendation that his appellate decree 
should be registered as an appellate decree 
of a Bevenue Court. This Court found that 
the suit was one in which a Civil Court 
had jurisdiction and by order dated 5th 
October 1933 returned the reference stat¬ 
ing that the case had been rightly heard 
by a Civil Court and the District Judge 
had rightly exercised appellate powers. It 
may be noted that the question of valua¬ 
tion bad never been raised at all in this 
Court and that the decision was merely as 
regards jurisdiction of a Civil Court as 
opposed to jurisdiction of a Bevenue Court. 
Meanwhile execution had already been 
taken out and possession of a part of the 
immovable property had been granted to 
the deoree. holder Khair Mohammad on 
10th January 1933. He had also received 
his original costs incurred in the trial 
Court by execution. On 6th January 1934 
Khair Mohammad again applied in execo. 
tion (a) for possession of the remaining 
portion of the property, and (b) for his 
costs in appeal inolnding the additional 
court-fee which had been levied by the 
Appellate Court. 

The Presiding Officer of the Court of the 
first instance bad been transferred before 
this last execution application wae decided 
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and his successor went bebiod the decree 
and by order dated 18tb June 1934 held 
that the decree was a nullity because it 
had been granted by a Court without the 
necessary pecuniary jurisdiction. Khair 
Mohammad appealed in the Court of the 
District Judge. That Court holding that it 
had no jurisdiction returned the memo¬ 
randum of appeal which was thereafter 
presented in this Court where it was 
rejected as time-barred by order dated llbh 
June 1935. Amir Khan and Nazir Khan on 
30bh July 1935 applied under S. 144, Civil 
P. C., for restitution of the property and 
refund of costs which Khair Mohammad 
had obtained in execution. This application 
was rejected by the executing Court on 8th 
April 1936. Amir Khan and Nazir Khan 
now come up in revision against this order 
of rejection dated 8th April 1936. On 6th 
April 1936 Khair Mohammad again applied 
in execution for recovery of his costs in his 
appeal but instead of presenting his appli- 
cation to the Court of first instance he pre- 
sented it to the Senior Sub.Judge who 
sent it to the Court of Syed AH Haidar 
Shah, a Sub-Judge with First Class powers, 
who by order dated 12th June 1936 came 
to the conclusion that the execution could 
proceed and that Baja Mohammad Nazir 
Khan in previously holding that the decree 
was a nullity and could not be executed 
had gone behind the decree which he was 
not empowered to do. He further held that 
Baja Mohammad Nazir Khan’s order was 
not res judicata as the execution applica- 
tion lay to the District Judge and not to 
him. Amir Khan and Nazir Khan now 
come up in appeal against the order of 
Sayed Ali Haidar Shah dated 12th June 
1936 permitting the execution to proceed. 

This judgment will dispose of both the 
revision application and the appeal. The 
question of pecuniary jurisdiction was 
never raised in the trial Court or in the 
Appellate Court and the latter acted on its 
own motion in levying additional court- 
fee. In these circumstances 8. 11, Suits 
Valuation Act, comes into operation so that 
had the appellate order come before this 
Court in further appeal or revision, it 
would not have been set aside for want of 
pecuniary jurisdiction. The first question 
that arises is, whether the Court of first 
instance, acting as an execution Court, 
could disregard the decree as a nullity 
even though the decree could not have 
been set aside by this Court. S. 11, Suits 
Valuation Act, and S. 21, Civil P. G.. are 


two legislative exceptions to the general 
principle of law that where a Court has no 
jurisdiction its judgments and orders are 
mere nullities and can be declared to be 
void by every Court in which they may be 
presented. In view of these exceptions it| 
has been generally held that questions ofj 
territorial or pecuniary jurisdiction of the 
decretal Court cannot be raised in execa-' 
tion proceedings before it. The Calcutta 
High Court however in 53 Cal 166^ has 
differed from the general consensus of opi¬ 
nion. The question has been before this Court 
in A 1 B 1935 Pesh 142^ in which Almond 
A. J. C. held that as a question of territorial 
jurisdiction cannot be raised in an appel¬ 
late or revisional Court, still less can it be 
raised in an execution Court. In accordance 
with the generally accepted view and with 
the previous ruling of our own Court we 
must hold that the order of the execution 
Court dated 18th June 1934 was incorrect. 
It however has become final because an 
appeal against it was dismissed as beingi 
barred by time. That order having become 
final and it having been held therein that 
the decree could not be executed we are of 
opinion that the principles of res judicata 
apply and were a bar to the subsequent 
order of Sayed Ali Haidar Shah dated 12tb 
June 1936 reopening execution. 


Moreover S. 37, Civil P. 0., lays down 
that in the case of an appellate decree a 
Court which passed the decree” shall in 
relation to the execution of that decree be 
deemed to include the Court of first in¬ 
stance. The Court of the Sub.Judge, Fourth 
Class was still in existence when Khair 
Mohammad presented his last execution 
application in the Court of the Senior Sub 
Judge. That Court was neither the Court 
of first instance nor was it the Appeljataj 
Court and therefore it had no jurisdiction. 
It could neither proceed in execution itself 
nor could it transfer execution proceedings 
to another Court under S. 39, Civil P. 0. 
In this connexion our attention has bwn 
drawn to a case reported in A I B 193^ 
Lah 289.^ The main ruling therein was to 
the same effect as that already given m 
this judgment, namely that an executing 
Court cannot question the validity of ^ 

1. Gora Ohand Haidar v. PrafuUa Kumar Boy, 

(1925) 12 A I R Oal 907=89 I 0 686=53 Oal 
166=29 OWN 948=42 0 I» J 1 (K B). 

2. Mian Ziaadin v. Seoretary of State, (1936) 23 

AIR Peah 142=158 I 0 363. 

8. Ahmadyar v. Jesatam, (1932) 

289=133 IC 276=13 Lah 26=32 P L B809. 
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decree on the ground of lack of pecuniary 
jurisdiction of the Court which made the 
decree; but from the facts of the case 
mentioned in the judgment it appears that 
though the Court of first instance was a 
Sub.Judge the execution proceedings had 
been taken in the Court of the Senior Sub. 
Judge and by order of the High Court 
were continued therein. At first sight this 
would appear to indicate that the Court of 
the Senior Sub.Judge had executional juris¬ 
diction in respect of a decree made by the 
Court of another Sub.Judge, but on further 
examination we find that it was the Court 
of first instance which had transferred the 
decree to the Court of the Senior Sub. 
Judge thereby conferring jurisdiction upon 
it. In the present case the execution appli. 
cation was merely presented by the appli. 
cant to the Senior Sub.Judge and he 
obtained no jurisdiction from the Court of 
the first instance. For the reasons men¬ 
tioned above, we must hold that Sayed Ali 
Haidar Shah was debarred from passing 
the order under appeal, both by lack of 
jurisdiction and by the principle of res 
judicata, and hence the appeal must be 
accepted. 

It is evident from what has already been 
stated that Khair Mohammad obtained a 
decree which he was perfectly entitled to 
execute in full, and that after executing it 
in part he was debarred from executing the 
remaining part by a mistaken order which 
has unfortunately become final by reason 
of the fact that he failed to appeal to the 
proper Court within the period of limita. 
tion. There is no reason whatever why he 
should be made to restore what he managed 
to obtain in his first execution. The only 
reason why ho cannot obtain the remain, 
der is a technical one. The revision peti¬ 
tion accordingly has no basis, whilst the 
appeal must succeed upon a technicality. 
Wo therefore dismiss the revision petition 
with costs, fixing pleader’s fee at Rs. 60, 
whilst we accept the appeal and set aside 
the order dated 12th June 1936 but direct 
that parties to the appeal shall bear their 
own costs. 

B.D./b.E. Order accordingly. 
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Almond J. 0. 

Zamin Shah Mir Ahmad — Petitioner. 

v. 

Mukamil Shah and another —Bespdts. 

Civil Bevn. No. 133 of 1938, Decided on 
12th August 1936. 
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Provincial Small Caute Courts Act (1887), 
Art 28 — Allegation in plaint and not position 
of defendant determines jurisdiction. 

The question ol jurisdiotion depends entirely on 
the all^ations made in the plaint and it is imma¬ 
terial whether the defendant is a rival claimant to 
the estate or merely a person in wrongful posses¬ 
sion : A I R 1926 Mad 37 ; AIR 1933 Mad 346 
and AIR 1924 Cal 536, Rel. on ; 27 Ali 622, 
AIR 1915 Cal 740 ; 12 Bom 573 and AIR 1917 
L B 61, Ref. [P 80 0 1] 

Ch. Jai Krishan — for Petitioner. 

R. S. Mehta Ramji Das — 

for Respondents. 

Order. —This is an application for revi¬ 
sion of the decree of the Small Cause Court, 
Mardan, whereby he granted to the plain, 
tiff Mukamilshah a decree for Rs. 77-8.0 
against defendant 1, Zaminshah. Defen. 
dant 1 applies that the decree be set aside 
on the ground that the case was excluded 
from the cognizance of the Small Cause 
Court by Art. 28, Provincial Small Cause 
Courts Act. That Article reads as under: 

A suit for a legacy or for the whole or a share of 
a residue bequeathed by a testator or for the whole 
or a share of the property of an intestate. 

The plaint in the present case was to the 
following effect: That 3-^ months ago Muza- 
milshah, the brother of the plaintiff, had 
died leaving a widow, a step-mother and a 
consanguine brother, that when the decea. 
sed’s clothes were taken off in order to have 
his body washed before burial, 5 sovereigns 
were found tied up in the deceased’s trou. 
sers string; that the plaintiff made over the 
coins for safe custody to his uncle defen- 
dant 1 who was present at the time, that 
the plaintiff as the heir of the deceased was 
entitled to fth of the estate and that defen. 
dant 1 refused to hand back his share of 
the coins recovered from the body of the 
deceased. Learned counsel for the respon. 
dents has relied on the following cases in 
support of the fact that the case was cogoi- 
zable by a Small Cause Court. 12 Bom 
573^: That was a suit by an executor. The 
defendant sot up in defence a gift by the 
testator to him and it was found that there 
had been an incomplete gift. 27 All 622^: 
This is a case of 1905 in which it was held 
in effect that Art. 28 applied only to rival 
claimants to the estate. 27 I 0 773,^ a 
judgment of the Calcutta High Court. In 
that it was held that Art. 28 only referred 

1. ShurBedjiBastomjl Kolah v. Pestonjl CowaBji, 

(1888) 12 Bom 673. 

2. Chedi v. Golabo, (1906) 27 AU 622=2 A L J 

886=1905 AWN 184. 

8. Tika Shaba v. Cbfrkat Shaho, (1916) 2 A I B 

Cal 740=27 I 0 773=19 C W N 614. 
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to cases between rival claimants to the 
estate or to suits against persons adminis. 
tering the estate. 27 All 622^ was cited 
with approval in that case. 37 I 0 75,^ a 
judgment of the Chief Court of Lower 
Burma. The suit in that case was by an 
executor and the question of the jurisdic¬ 
tion of the Small Cause Court was not dis- 
puted by counsel who appeared in the case. 

As against these rulings learned counsel 
for the petitioner cites AIR 1926 Mad 
37.® AIR 1933 Mad 346® and A I R 1924 
Cal 636.^ In the first of these Madras cases 
the matter was discussed in detail and it 
was held that the question of jurisdiction 
depended entirely on the allegations made 
in the plaint and it was immaterial whe. 
tber the defendant was a rival claimant 
to the estate or merely a wrong.doer. It 
specifically dissented from the view given 

in 27 All 622.* AIR 1933 Mad 346® ap. 
proved of the principle laid down in the 
earlier Madras case and in A I R 1924 Cal 
536^ the same view was taken but no refer¬ 
ence was made to the earlier ruling, 27 I 0 
773,® which was a decision of two Judges, 
whereas the later case was a decision of a 
single Judge. 

In my opinion this case is clearly exclu- 
ded from the cognizance of the Small Cause 
Courts. It does not appear to me to be 
material as to whether the defendant is a 
rival claimant to the estate or merely a 
person in wrongful possession of the estate. 
It is the nature of the suit and not the 
position of the defendant which must 
govern the question, and the suit is clearly 
one for a share of the property of a person 
who died intestate. For these reasons I 
accept this application and set aside the 
decree of the Small Cause Court Judge on 
the ground that the case was not cogni- 
zable by him. The plaint will be returned 
to the plaintiff for presentation in a Court 
exercising jurisdiction. Costs in the trial 
Court and costs in this Court will abide 
the event. 

B.D./r.k. Application allowed. 


4. Ma Pu V. Ma 8u. (1917) 4 A I R L B 61=37 
I 0 76. 

6. Samu Asati v. Anancbi Ammal, (1926) 13 
AIR Mad 37=91 I 0 661=49 M L J 664. 

6. Bethinaswami Thevar v. Nataraja Thevar, 

(1933) 20 A I R Mad 346=142 I 0 613. 

7. Prianath Sardar v. Mohendra Nath, (1924) 11 

A I R Cal 686=70 I 0 316. 
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■Tinahuddin v. Sarfraz Khan. 

Civil Revn. Petn. No. 384 of 1937, 
Decided on 20th May 1938. 

Civil P. C. (1908), Sch. 2, Para. 1—Sch. 2 it 
inapplicable to execution proceedings. 

Schedule 2 does not apply to execution proceed¬ 
ings : A I R 1936 All 378, Rel. on, [P 80 0 2) 

L. Vishnu Dutt — for Petitioner. 

Qazi Motadullah Khan — for Hespdt. 

Order.—K. B. Sarfraz Khan brought a 
suit against Abdul Ghani and Jinahuddin, 
sons of Mohiyuddin, for the recovery of 
Rs. 500 which sum was due from Mohi- 
yuddin. A decree was granted to him against 
the property of Mohiyuddin in the hands of 
the two defendants. In executing bis deoree 
K. B. Sarfraz Khan attached some mianas 
(villages houses). Jinahuddin objected that 
two of the mianas, one of which was occupied 
by him for residential purposes, and another 
which was used by him for housing cattle 
belonged to him and not to his father. The 
question of the ownership of these mianas 
was referred to arbitration with the con¬ 
sent of the objector and the decree-holder. 
The arbitrator reported in favour of the 
decree-holder. The execution Judge upheld 
the award. Jinahuddin has come up on revi¬ 
sion to this Court. The learned counsel for 
the petitioner has taken the objection that 
the provisions of Sch. 2 (reference to arbi¬ 
tration) did not apply to execution proceed¬ 
ings and that consequently the reference 
and the award were both ultra vires. He 
has quoted AIR 1936 All 378' in support 
of this proposition. The learned counsel for 
the respondent has not been able to cite 
any authority to the contrary. In my opi¬ 
nion Sch. 2 does not apply to execution 
proceedings and consequently the objection 
of Jinahuddin could not be legally referred 
to arbitration. I therefore accept the peti¬ 
tion, set aside the order of the execution 
Judge as well as the award itself and direct 
that the objection of Jinahuddin should be 
decided on merits by the execution Judge 
himself. The case should be sent back to 
him for this purpose. As the application 
has been decided on a question of jurisdio- 
tion which was raised for the first tim® iJJ 
this Court I direct that the parties shall 
bear their own costs in this Court. 

B.D./r.k. Petition al lowed. 

1. Sarju Lai Behari Lai v. Sukhdeo 

(1936) 23 A I R All 378=161 I 0 107=68 AH 
797=1936 A L J 142. 
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Almond J. 0, 


L, Kanshi Ram Babu Nand Lall — 
Auction.purchaser — Appellant*. 



Gobind Bam Jiwan Mai and others 

Respondents. 


Civil Appeal No. 32/1 of 1938, Decided 
on 22nd July 1938, from order and decree 
of Diab. Judge, Peahawar, D/- 14th January 
1938. 

(a) Civil P. C. (1908), S. ISl—Order under, 
it not appealable—Order passed on appeal is 
without juritdiction and open to further appeal 
or revision. 


Ab there is no specific provision in the Code of 
Civil Procedure for an appeal against an order 
passed under S. 151, no appeal lies from such an 
order and therefore the order of an Appellate Court 
passed on appeal from such order is passed with* 
out iurlsdiotion. And where such an order has 
been passed without jurisdiction a further appeal 
or a revision application can be entertained to set 
aside the order which has been passed without 

iurisdlotion : AJ R 1936 Lah 212, Bel. on. 

[P 82 C 2] 

(b) Civil P. C. (1908), S. 115—Judicial 
CommUtioner*s Court can exercise revitional 


powers OR its own motion in appropriate case. 


The Judicial Commissioner’s Court in an appro¬ 
priate case can exercise powers of revision on its 
own motion if it appears that there had been any 
material Irregularity in the exercise of its jurisdic¬ 
tion by the lower Court. [P 82 C 2) 

L. Hukam Chand and L. Ladha Bam — 

for Appellant. 

S. Raja Singh and S. Anup Singh — 
/#r Respondent 1 (Gobind Ram). 

Oulzaii Lai, Respondent 2 in person. 


Judgment.—The history of the litigation 
leading to this further appeal is as follows: 
On 11th April 1932, Gulzarilal obtained a 
decree for Rs. 3473.12.0 and costs under 
O. 34, R. 4, Civil P. G., in the Court of the 
6ab.Jadge of the Second Class, Peshawar. 
On 16th March 1933, after the hnalideoree 
had been passed Kanshi Ram purchased 
the property for Rupees 6600. The auction 
purchase money was correctly deposited 
as required hy O. 21, R. 84, Civil P. 0., 
and the statement in the judgment of the 
lower Appellate Court to the contrary is 
incorrect. On 22nd June 1933, the Buhordi. 
nate Judge of the Second Class had been 
succeeded hy another Judge who exercised 
only third class powers. He confirmed the 
sale although it was beyond his pecuniary 
jurisdiction to do so. The judgment.dehtor 
then moved the Court of the Senior Sub. 
Judge and the case was transferred to his 
Court. On 25th July 1933 he ordered the 
1936 W/11 


property to be resold. On 27th July 1933 
the auobion purchaser withdrew bis pur¬ 
chase money in view of the order of the 
25th July. 

An appeal against the order of 25bh July 
was preferred by the decree, holder and on 
let December 1933 the District Judge set 
aside the order directing the resale and 
ordered that the objections of the judgment- 
debtor to the sale should be heard and dis¬ 
posed of. On 25th October 1934, the Senior 
Sub. Judge confirmed the sale after dispos¬ 
ing of the objections and directed the auc. 
tion purchaser to redeposit the purchase 
money by 30th October 1934. Against that 
order of confirmation, the judgment-debtor 
appealed and his appeal was dismissed on 
22nd January 1935. The case again went 
back to the Senior Sub.Judge who on 16th 
May 1935 again ordered the auction pur¬ 
chaser to deposit the sale money by 28th 
May 1935. Against this order the auction 
purchaser appealed and subsequently appli¬ 
ed for revision. His appeal was dismissed 
on 29th October 1935 and his application 
for revision on 17th June 1936. 

On 30th January 1937 the auction pur¬ 
chaser deposited the purchase money. The 
question of the amount due to a prior 
mortgagee, Lala Veshno Ditta Mai, then 
arose and on 2nd February 1937 L. Veshno 
Ditta Mai put in a statement of his 
accounts. On 4bh February the judgment- 
debtor put in an application in which he 
objected to the accounts filed by L. Veshno 
Ditta Mai and also claimed that the auction 
purchaser should pay interest on the sale- 
money from the date of the sale until the 
date of the deposit of the money in Court 
on 30th January 1937. These objections 
were disposed of by the Senior Sub-Judge 
on 18th March 1937. He accepted the 
judgment.debtor’s application in so far as 
it concerned the amount due to L. Veshno 
Ditta Mai and rejected it in so far as it 
related to interest on the purchase money. 
The judgment.dehtor appealed to the Dis. 
trict Judge against the decision on the 
latter point. Objections were taken by the 
auction purchaser that no appeal lay. But 
the learned District Judge overruled these 
objections and held that although the order 
of the Senior Sub.Judge bad been passed 
under 8. 151, Civil P. C. the District Judge 
could hear an appeal against that order. 
As regards the merits he remarked that 
the claim of the judgment-debtor was for 
Interest from 28th May 1935 and he con* 
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sidered it; equitable that the auction pur¬ 
chaser should pay interest for that period, 
and that had he deposited the sale money 
when he was directed to do, he would 
at once have obtained possession of the 
property. 

Against the order of the District Judge a 
further appeal has been presented to this 
Court and cross, objections have been pub 
in by the judgment-debtor claiming interest 
from 27th July 1933. Learned counsel for 
the respondent judgment-debtor contends 
that no appeal lies as the order of the 
District Judge was made under 8. 151, 
Civil P. C. and that if this Court comes to 
the conclusion that on the merits the order 
of the District Judge is correct, then it is com. 
petent for the Court to refuse to interfere 
even if it be found that the appeal to the Dis. 
trict Judge was heard without jurisdiction. 
In connexion with the latter part of his 
argument he has referred me to four cases in 
which it was held that a Court of revision 
need not interfere with an order of a lower 
Court even if it was passed without juris, 
diction if justice has been done between 
the parties. These cases are : 36 P R 1902,^ 
126 P R 1907,^ AIR 1926 Mad 1059® 
and AIR 1929 Rang 198.^ The contention 
of the learned counsel for the appellant on 
the other hand is that the order of the 
District Judge which was passed without 
jurisdiction is a nullity and that an appeal 
lies against it in order to set it aside as 
being a nullity. In this connexion he relies 
on two cases reported in A I R 1931 Lab 
344® and A I R 1936 Lah 212.® In the 
former of these cases a single Judge of the 
High Court had set aside an order of an 
original Court made under S. 161, Civil 
P. 0. An appeal under the Letters Patent 
was hied against that appellate order and 
it was held that as no appeal lay from an 
order under S. 151, Civil P. C., the order of 
the single Judge was without jurisdiction 
and a nullity and it was set aside. In 
the latter case an order of the District 
Judge had set aside an order of the trial 

1. Hansa v. Ban&ing, (1902) 36 P B 1902 (F B). 

2. Hakim v. Balya, (1907) 126 P B 1907 == 80 
P W E 1907. 

3. Krlshnamaobacluv. Venka(aBul>biah,(l926) 13 

A 1 B Mad 1069=97 I 0 796. 

4. M. T. T. K. M. M. N. Ohettyar v. K. P. A. N. 

M. Firm, (1929) 16 A I B Bang 196=120 IO 
693. 

6. Mul Bai v. Bora Mai, (1981) 18 A I B Iiah 
844=184 I 0 292 = 12 Lah 602 = 38 P L B 
224. 

6. Maghimal v. Ganpat Bai, (1936) 23 AI B Lah 
212=168 I 0 121=38 P L B 717. 
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Court made under S. 151, Civil P. C., an® 
on a further appeal to the High Court it 
was remarked that although some other 
Courts did recognize an appeal against an 
order under S. 161, Civil P. 0., the Lahore- 
High Court did not recognize such a right 
of appeal. The order of the District Judge 
was therefore set aside and in order to do 
justice between the parties the learned 
Judge of the High Court himself passed' 
the same order which had been made by 
the District Judge. Learned counsel for the- 
respondent has also referred me to two- 
cases of the Calcutta High Court reported’ 
in A I R^ 1927 Cal 286' and A I R 1931 
Cal 779® in which it has been held that an- 
order under Sec. 151, Civil P. 0., is appeal, 
able if it is passed in circumstances ana. 
logons to those of S. 144, Civil P, C. 

It is clear to me that the order of the* 
Senior Sub-Judge in this case was made- 
under S. 151, Civil P. C. There is no other 
Section of the Code under which it could 
have been made. It appears to me further 
that as there is no specific provision in the 
Code of Civil Procedure for an appeal 
against an order passed under that Section 
no appeal lies and therefore the order of 
the District Judge'passed in this case was 
passed without jurisdiction. I am further. 
pQore in agreement with the reasoning given 
in A I R 1936 Lah 212® that where such 
an order has been passed without jurisdic¬ 
tion a further appeal or a revision applies, 
tion can be entertained to set aside the. 
order which has been passed without juris-|l 
diction. For these reasons, I find that tb^ 
order of the District Judge must be set 
aside as having been passed without juris¬ 
diction. It would have been competent for 
the deoree.holder to have applied for revi- 
sion against the order of the Senior Sub. 
Judge but his remedy by that procedure is^ 
now time.barred. I oonid however in an 
appropriate case exercise powers of revision 
on my own motion if it appeared that 
there had been any material irregnlarity 
in the exercise of his jurisdiction by the 
Senior Sub. Judge. 

In connexion with this aspect of the case»- 
the learned counsel for the appellant has 
taken up the position that the order of the 
Senior Sub.Jndge is in itself a just order, 

7. Gnanada Socdaxl Mojomdar v. Ohandia 
Bumar De, (1927) 14 A 1 B Cal 266=100 1 0 
736=81 0 W N 290. 

6. Sasikanta Aoharjee v. JalU Bakah Manshl» 
(1931) 16 A1 B Oal 779=136 1 0 1186 = 

Q L J 49=35 OWN 106. 
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that if the opposite view is taken then he 
relies on the fact that the Senior Sub> 
Judge had no jurisdiction to pass any order 
at all upon the point as the question is 
governed by the principle of res judicata 
in view of the remarks made in the judg. 
ment of this Court in Civil Bevision No. 72 
of 1936 decided on 17th June 1936. In 
the penultimate paragraph of the judgment 
of that case are the following words: 

I agree with counsel for the respondent (the 
respondent being decree*holder) that the order 
directing the auction>purchaser to refund the 
money returned to him, which was passed on 30th 
October 1934, became a final order in the absence 
of appeal. 

Learned counsel has argued that if the 
judgment.debtor had any claim to interest 
at that time he ought to have put it for. 
ward in those proceedings. I cannot agree 
that the principle of res judicata can apply 
to the facts of this case, for a portion of 
the interest at any rate which is now 
claimed is interest subsequent to the date 
of that order. But, apart from this question, 
it appears to me that the order of the 
Senior Sub.Judge was essentially a just 
order. It was no fault of the auction.pur. 
chaser that the re-sale of the property was 
ordered on 25th July 1933. In fact, up till 
15th May 1935, it was the appellate pro. 
ceedings filed by parties other than the 
auction.purchaser which led to the disposal 
of the case. It is true that from 15th May 
1935 till 30th January 1937 the delay in 
the disposal of the case was due to objec. 
tions made by the auotion-purchaser him¬ 
self and the delay in complying with the 
orders of the Court*. But, as against this 
fact we must remember, as has been noted 
in the order of the learned Senior Sub- 
Judge, that the judgment.debtor has been 
enjoying the use of the property and I am 
unable to see why in these circumstances 
he should require the auotion.purohaser to 
pay interest on the sale money. I therefore 
accept this appeal, set aside the order of 
the District Judge and restore that of the 
Senior Sub.Judge. The auotion.purohaser 
will have the costs of the application in all 
Courts from the judgment, debtor. Pleader’s 
fee Bs. SO. The oross.objeotions are dis. 
missed with costs. 

K.S./b.K. Appeal accepted. 
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Middleton J. C. 

Mt. Umtul Quresh and others — 

Appellants. 

V. 

Ghulam Hassan and others — 

Bespondents. 

Civil Appeal No. 171/74 of 1936, Decid. 
ed on 9th February 1937, from order of 
Sub.Judge, First Class, Peshawar, D/- 
14th April 1936. 

Criminal P. C. (1898), S. 195 (3) — Subor¬ 
dinate Court — Meaning explained. 

The wording of Sec. 195 does not refer to the 
locus of the appeal in a particular suit but to the 
ordinary or usual locus : 2 Bom 481; 21 Bom 438 
and AIR 1922 Lah 346, Rel. on. [P 84 C 1] 

Hence the Court of Judicial Extra Assistant 
Commissioner is subordinate to that of the Dis. 
trict Judge for the purposes of S. 195, even though 
an appeal in the suit in rc.«pect of which proceed¬ 
ings under S. 105 arise lies to the Judicial Com- 
miesioner’s Court and not the District Court. 

[P 83 C 2; P 84 C 1] 

Diwan Chand and Qazi Abdul Wahab 

— for Appellant. 

Sheikh Allah Bakhsh — for Hespondent 

No. 1 (Ghulam Hassan). 

Judgment. — Bespondents 2, 3 and 4 
have not been served. They are nob into, 
rested in this appeal which affects Ghulam 
Hassan, respondent 1, alone. The appellant 
applied to the Court of the Judicial Extra 
Assistant Commissioner, Peshawar, moving 
that Court to institute a criminal complaint 
against Ghulam Hassan under Sec. 466, 
I. P. C. The application was rejected and 
the appellant now appeals under S. 476.B, 
Criminal P. C. A preliminary objection is 
taken that the appeal lies to the Court of 
the District Judge and not to this Court. 
Under S. 476.B, Criminal P. C., the ap. 
peal lies to the Court to which the Court of 
the Judicial Extra Assistant Commissioner 
is subordinate within the meaning of Sec. 
195 (3), Criminal P. C. The relevant por. 
tion of S. 195 is as follows : 

For (he purposee of this Section, a Court shall 
be deemed to be subordinate to the Court to whiob 
appeals ordnarily lie from the appealable deoreesof 
such former Oourl. 

Id suits up to the value of Bs. 5000 ap. 
peals from the decrees of the Judicial Extra 
Assistant Commissioner lie to the District 
Judge but in suits of higher value appeals 
lie to this Court. According to the plain 
meaning of the words used, I must hold 
that the Court of the Judicial Extra Assis. 
tant Commissioner is subordinate to that 
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of the District Judge for the purposes of 
S. 195, Criminal P. 0. It is true that the 
civil suit out of which these proceedings 
arise was one of value greater than Rs. 
5000 but the wording of the Section does 
not refer to the locus of the appeal in a 
particular suit but to the ordinary or usual 
locus. The same view has been held in 
cases reported in 2 Bom 481,^ 11 Bom 438 
and A I B 1922 Lah 346^ as well as in 

1. Imperatrix v. Lakshman Sakharam, (1877) 2 

jn rs Anant Ram Chandra, (1887) 11 Bom 
433 

3. Fazal Ilahi v. Mohan Lai, (1922) 9 A I B Lah 
346 = 72 I 0 383 := 24 Or L J 383. 


other High Courts and no ruling to the 
contrary has been cited before me, I hold 
that the present appeal lies to the District 
Judge and not to this Court. Accordingly 
I direct that the memorandum of appeal 
be endorsed with the date of its presenta¬ 
tion to and return by this Court and that 
be returned to the appellant for presenta¬ 
tion in the Court having jurisdiction. The 
respondent Ghulam Hassan is granted 
costs in the proceedings before this Court. 
Pleader’s fee Rs. 20. 

B.D./r.k. Order accordingly* 


END 
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Rules under, R. 4.A —R. 4.A of the rules 
framed under the Aot is ultra vires 3846 

- S. 16 —Ply for hire—Person waiting 

for public regularly making a business of it 
plies for hire 384a 

Burma Fisheries Aot (3 of 1906), Pre^ 
amble— Lease of fishery—'Lessee does not 
buy fish nor does Government transfer 
them—Lessee gets possession only when he 
catches the fish—Patting of dams to fish¬ 
ery is only preparatory to catching—Mem¬ 
bers of public can fish in snoh fishery—Ne 
offence of criminal trespass or theft 2206 
"— Rules under—R. 46-—Meaning of ex¬ 
plained 104a- 

- S. 21 ( a)—Fishing in fishery by using 

engine for baling out water without per* 
mission is offence under S. 21 (a) 1016 
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Burma Land Revenue Aot (2 of 1876)^ 
S. i6-“Sale under S. 45—Sale transfers 
only right, title and interest of owner— 
Mere fact that revenue officer signs sale 
certiBcate under wrong form cannot alter 
nature of sale 55a 

S, 46— Sale certificate is not document 
of title 555 

Burma Municipal Act (3 of 1698), S. 46 
—Contractor’s test and revenue principle— 
Applicability—Occupation or business (for 
example brewery and distillery) carried 
on premises being only occupation of its 
kind in the district or province—No stan. 
dard of comparison with other heredita¬ 
ments of similar nature—Contractor’s test 
within certain limits held would afford 

useful guide (SB) 345 

Burma Municipal Rules (1934), Ch. 6, 
It. 24 —Rule is made for guidance of com. 
mittee and is only directory and not man. 
datory— Breach of rule does not make con. 
tract void 404a 

Burma Prevention of Crime (Young 
Offender’s) Act (3 of 1930), Ss. 16 (e) and 
24 (b) “ Offender between 15 and 16 

years—Order detaining him in Training 
School for 4 years illegal—Proper order is 
for detention till he attains 19th birthday 

2286 

Burma Suppression of Brothels Act (2 
of 1921), S. 11 (a) —Sentence—Proper 
sentence is of imprisonment—Sentence of 
fine or in default imprisonment is entirely 
inadequate 107 

Burma Village Act (6 of 1907), S. 12— 
Person who did not pay thathameda tax 
asked by headman to appear at Township 
office—Failure to appear is no offence: 180 
Charge—Creation of — Hypothecation of 
future debts as security for default in pay¬ 
ment—Valid charge on future book debt is 
created—But nothing passes till property 
TOmes into existence 426a 

Charge to take effect on future con¬ 
tingency is valid 145 ^ 

Child Marriage Restraiiit Aot (19 of 
1929), S. 9—Complaint—Case under S. 6 
sent by Magistrate to police officer for in. 
vestigation — Letter by police officer to 

Magistrate is not complaint 257 

Carriers Aot (3 of 1866), S. 10 — Suit 
against persons alleged to be common oar. 
riers for loss and injury to goods entrusted 
to them for carriage — It is not necessary 
for plaintiff to expressly state in plaint 
that notice under 8. 10 has been issued — 
Booh averment is implied under O. 6. B. 6, 
Civil P. 0.—Defendants must raise plea of 


Carriers Act 

absence of notice—Defendants failing to do 
so — Onus is on them to show that they 
were not negligent 437 

Civil Procedure Code (6 of 1908), S. 9 — 
Jurisdiction — Special tribunal appointed 
by statute — Civil Court’s jurisdiction is 
barred (FB) 3926 

— S. 10 (as amended by Government of 
Burma Adaptation of Laws Order, 1937) 
—Courts in British Burma have no power 
to stay suits before them by reason of 
pendency of suits founded on same cause 
of action in British India— Amendment to 
S. 10 has retrospective effect (FB) 130a 

- S. 10 (as amended by Government of 

Burma Adaptation of Laws Order, 1937) 
—Direction in S. 10 for stay of suit until 
decision of earlier suit in which same 
matter is in issue, is mere rule of procedure 
—It confers no legal right on any party 

(FB) 130rf 

- S. 11 —Suit for letters of administra¬ 
tion — Order while atlirming claimant’s 
legal status, finding that rival claimant was 
heir of deceased — Finding held incidental 
and unnecessary and could not act as res 

judicata 275 

- S. 44 (Burma) — Decree passed in 

Pudukottai Court can be executed in Burma 

352 


- S. 47 — Order refusing to stay execu¬ 
tion does not come within purview of S. 47 
—Appeal does not lie 317 

- S. 47 —Application under 0. 21, R. 22 

falls under S. 47 292a 

- 8. 47 —Mortgage by U to firm — Suit 

by U's son for partition — Subsequent suit 
by firm on mortgage — Decree for sale — 
Property purchased by firm — Decree for 
partition in suit of U's son — Execution 
Objection by firm that it had purchased 
the property — Firm held came within 
B. 47 and objection held ought to have 
been decided in execution and not by sepa- 
rate suit 2506 

-S. 60 (2) — Question as to whether 

application to add legal representative of a 
deceased judgment.debtor should be made 
to the Court passing decree or to Court 
which is executing decree is one of proce¬ 
dure and not one of jurisdiction — In case 
of non-compliance with procedure defect 
might be waived 3866 

- Ss. 92 and 47 — Orders merely for 

carrying out scheme are appealable 363 
5 . $2 — Suit for appointment of new 


rustees on ground that there do not exist 
ny lawful trustees falls within 8. 92: 339a 



iO Subject Index, A. 

Civil P. C. 

■ S. 92 —Muiiwallis of wakf property are 
■not trustees within meaning of S. 92: 339fc 
- S. 92 — Word “interest” denotes inte¬ 
rest which is substantial and not sentimen¬ 
tal or remote or illusory 339c 

-S. 100 — Question of law raised for 

^rst time upon admitted facts may be 
entertained (Per Mackney J.) 376a 

' S, 109 (a), 0. 41, R, 23 — Appellate 
Court passing order of remand, finally dis¬ 
posing of rights of parties or of some of 
them leaving subsidiary questions conse- 
quent on final determination to be worked 
out later—Order of remand is final order 
within the meaning of S, 109 (a) 333 

- Secs. 110 and 109 (^c^—Value of sub. 

ject. matter not upwards of Es. 10,000 but 
shown to be about Es. 9750 —Questions of 
law involved — Leave under Sec. 109 (c) 
should be granted 415 

- Ss. 115, 47, O. 33, R. 1 —Application 

tinder O. 33 dismissed on ground that suit 
IS not maintainable under S. 47, although 
Court is satisfied that applicants are pau- 
pera—Court, in coming to this conclusion, 
making use of information obtained from 
execution proceedings—Such use is irregu¬ 
lar and it amounts to material irregularity 

453 

- S. 144 —Application on Original Side 

of High Court for restitution in execution 
proceedings — Application made long after 
suit has been determined and right of par. 
ties fully settled by final judgment ~ It is 
not application made in suit—Order passed 
on it is not judgment and is not appealable 

446 

-5. 161, 0. 21, Rr. 89, 90, 91—Specific 

provisions for setting aside sale not availed 
of — Inherent power cannot be invoked 

4335 

-Ss. 161, 125—Objection by party that 

pleader engaged by opposite party should 
not be allowed to appear as he had been 
previously engaged by him in same litiga¬ 
tion—Parties heard and objection accepted 
in lower Court—Application to set aside 
the order does not lie 241 

■- O. 1, B. 3 and 0. 2, R. d—Misjoinder 

—Person claiming as landlord—Possession 
with tenants and trespassers — Claims 
against 20 persons — Different causes of 
action against each one—Suit held was bad 
— O. 2, E. 6 held not applicable. 420 

* -0. 1, B. 3 — Decree for damages for 

breach of contract against one defendant 
and for damages in tort against another in 
respect of damages arising in same transao- 


I. E. 1938 Kangoon 
Civil P. C. 

tion, can be passed in same action—Thera 
is no misjoinder of defendants (SB) 1856 
- O. 2, R. 2 — Suit for specific perfor¬ 
mance of contract of sale — First cause of 
action is execution of registered sale deed— 
Claim for possession is distinct cause of 
action arising from deed itself 290(X 

-O. 2, R. 2 —Failure to claim relief for 

declaration and possession — Subsequent 
suit for those reliefs is barred 2906 

-O. 2, R. 2 (3) — Eight to split claim 

arising out of same cause of action cannot 
be reserved — Eemedy is under Order 2, 
Eule 2 (3) 76c 

- O. 6, R. 17 —Amendment of pleading 

— Amendment allowable by law — Court 

must allow it 461c 

-0. 9, Rr, 3, 8 — Dismissal for default 

— Date fixed for filing list of witnesses — 

Failure to appear on the date cannot entail 
dismissal—Effect of such failure—Meaning 
of word ‘hearing’ explained 3606 

-0. 11, R. 14 —Application under 0.11, 

B. 14 by defendant praying that plaintiff 
be directed to obtain certified copies of 
income-tax returns submitted by him is 
not maintainable — Court has no jurisdic¬ 
tion to grant such application — Sec. 54, 
Income-tax Act, makes such returns confi¬ 
dential— Copies of return even if obtained 
by defendant are inadmissible in evidence 
—They do not come within the provisions 

of S. 76, Evidence Act 276 

—O. 16, R. 1 — Dismissal for default^* 
Process fee ordered to be paid by certain 
date—Party failing to appear before Court 
on that date —Case cannot be dismissed*^ 
Beault of non-payment of process fee in 
time explained 360a 

-0. 21, R. 2 —Executory contract may 

form subject of adjustment — Compromise 
not extinguishing plaintiff’s rights und« 
preliminary decree but providing for their 
revival in case of default is not adjustment 

353a 

**- 0. 21, R. 2 —Decree can be adjust^ 

by new contract that judgment-debtor will 
do something in future, if decree-holder 
accepts it — Agreement by decree-holder 
that upon conveyance by judgment-debtor 
of certain lands, he would accept them m 
full settlement — Agreement is not conclu¬ 
ded and Court will refuse to record it 

(FB) 202 

- 0. 21, R. 2 —Adjustment and pay¬ 
ment—Difference between—Art, 174, 
tation Act, applies to adjustment (P® 

Mya Bu J.) 328<t 
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Civil P. C. 

-O. 21, R. 10, S. 2 (S) —Decree trans¬ 
ferred for execution to another Court— 
Application for execution initiates proceed, 
ings in execution—Receipt of decree on 
transfer is mere ministerial act—Decree 
transferred to Burma Court becoming 
foreign decree at the date of application for 
execution, by reason of separation of Burma 
—Burma Court cannot execute it — S. 10, 
Government of Burma Adaptation of Laws 
Order of 1937 does not apply 385<x 

-0. 21, Mr. IB (7) and 90 — Property 

attached specified as owned by judgment, 
debtors—Share of each of judgment-debtors 
in property not mentioned — There is no 
material irregularity 433(i 

-0. 21, R. Arrest of judgment. 

debtor — Exemption of — Limit of Rs. 40 
minimum necessary for livelihood — No 
evidence showing judgment-debtor earning 
more than Rs. 40 and failure to pay excess 
—Arrest should not be ordered 477i 

' •' -0. 21, R. 90, Proviso (b) — Rangoon 
Amendment — Application under 0. 21, 
R. 90—Deposit is not necessary 2926 

-0. 23, R, 1 (2) (a) and (b) — 01. (b) 

is not limited to cases in which Court 
thinks that suit must necessarily fail— 
There may be other sufficient grounds on 
which it is proper to allow plaintiff to 
withdraw suit 389 

-0. 23, R, 1 (3) — Withdrawal of suit 

Previous suit withdrawn without permis. 
sion to bring fresh suit — Subsequent suit 
between same parties on same facts but on 
different basis — Meaning of O. 23, R. 1 
explained—Subsequent suit held not barred 

210 

-0. 26 —It is not open to Court to refer 

to Commissioner for accounts, an issue as 
to whether there was mutual, open and cur. 
rent account between parties — Such pro. 
oedure is unwarranted by O. 26 270a 

0. 26, R. 16 — Order directing party 
to pay commissioner’s coats cannot be 
made part of decree 254c 

O. 82, R. 3 Suit against persons on 
footing that they were minors by appointing 
guardian ad litem—Onus to prove that they 
were majors is on person alleging them to 
be so (Pei Braund J.) 468d 

* - 0. 32, R. 4 — Mortgage by guardian 

on behalf of himself and minors in respect 
of property in which they were jointly 
interested—Mortgage suit against them ~ 
Guardian appointed guardian ad litem 
His interest is adverse to that of minors 


and decree passed is nullity against minors 
(Pei Braund J.) 468/ 

* - 0. 34-, R. 3 (4) —Mortgaged property 

agreed to be taken over at valuation in 
lieu of court sale—Personal decree can be 
passed without sale 353c 

* -0. 34, R. 3 —Equitable mortgage 

— Personal remedy — Cause of action for 

personal remedy is mortgage transaction 
itself — No separate cause of action arises 
on sale of mortgaged property—Suit on 
mortgage three years after mortgage—Per- 
sonal remedy is barred—Execution of fresh 
promissory note for balance due after three 
years from date of mortgage does not oper. 
ate as valid acknowledgment 1346 

- 0. 39, B. 1 (Rangoon Amendment )— 

Effect of amendment — Suit under O. 21, 
R. 63 or appeal from such suit — Court in 
which such suit or appeal is pending can¬ 
not grant temporary injunction to prevent 
sale of property under attachment in exe. 
cution case which led to suit and then to 
appeal—Reasons stated 21 

- 0. 40, 11. 1 (2) — Two sets of defen¬ 
dants joined in suit on mortgage—Receiver 
appointed over land covered by mortgage 

— One set of defendants subsequently 
struck off as being not necessary parties— 
Defendants so discharged applying for remo¬ 
val of receiver and for land being released 
to them—They are entitled to order prayed 
for, if they were in possession when receiver 
was appointed and if the other parties to 
suit had no right to remove them 3876 

- 0. 40, R.2 —Rules framed by Rangoon 

High Court, Rr. 204 and 205 — Receiver 
should consider his fees as per rules—Court 
can increase only up to maximum provided 
by rules 3576 

- 0. 41, R. 27 (1) and S. 100 (1) (c) 

Applicability—Suit on documents Docu¬ 

ments referred by parties as well as by 
Court even in absence of documents or 
their copies — Plaintiff allowed to produce 
them at close of argument but offering them 
after close of case for judgment “Court 
refusing to accept them — Appellate 
refusing to admit them under O. 41, R. 27 
(1)—Reference to documents in absence of 
copies, in trial, held irregular—Documents 
held could hardly be said new evidence 
but were evidence before trial Court and 
used by it—Held, there was substantial 
error in procedure under S. 100 (IJ (c;^ 
Documents held could be produced in 

second appeal on account of such error 

170a 
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* - O. 43, R, 1 fs), 0. 40. R, 1 — Order 


dismissing application to remove receiver 
is appealable 387a 

Company—Liquidation—Assests of Com¬ 
pany can be disposed of only by resolution 
of share.holders passed at special meeting 
called for purpose of winding up of Com. 
pany—Resolution by Board of Directors 
authorizing one of them to sell assets of 
Company is ultra vires—Transfer effected 
in pursuance of resolution does not pass 
any title to transferee so as to entitle him 
to bring suit under O. 21, R. 63, Civil P. C. 

447 

Compromise—Suit between parties com¬ 
promised in accordance with terms in 
compromise deed — Suit allowed to be 
decreed for certain amount ^ Compromise 
not embodied in decree ^Parties intending 
to define their rights under compromise 
deed and not under consequent decree'^ 
New suit based on compromise is maintain, 
able as compromise did not merge in 
former decree 145a 

Confession — Admissibility — Corrobora¬ 
tive value against co.accused — Tainted 
evidence — Meaning ~ Difference between 
approver’s evidence against co.accused and 
that of confession — Confession is not 
tainted unless it is shown to be so—How 
confession should be considered-'Oonfes- 
sion can lend assurance to other evidence 
against co-aocused 926 

Contract—Contract of mother and minor 
daughter with company—Mother agreeing 
that minor should do certain service for 
company failing which mother and daughter 
to compensate company for loss—Minor 
failing to fulfil contract — Mother held 
liable and not minor 359a 

-Pledge—Deposit of jade by A with 

B ~ Oral evidence to explain nature of 
deposit is admissible 38 

-Third party — Contract between X 

and Y—X hypothecating his launch to Y 
— P to pay servants of X on the launch—* 
Suit by servant against Y for arrears of 
salary held bad as servant could not take 
advantage of contract between X and Y 

35c 

Contract Act (9 of 1872)^ Ss. 17, 19 and 
19 — Joint owner on attaining majority 
executing deed accepting partition made 
during his minority—Deed executed under 
misrepresentation and undue influence of 
person standing in fiduciary relation—Deed 
ia voidable 2646 


Contract Act 

- S. 23 — Insolvent getting discharge 

conditional upon his consenting to decree 
being passed for all proved debts—Subse¬ 
quently, one of scheduled creditors agreeing 
to advance certain loan to insolvent and to 
waive all claims to his debt in insolvency 
—Insolvent and B as surety for insolvent 
executing promissory note in favour of 
creditor for original debt with interest— 
Suit by creditor on promissory note — 
Agreement held valid and enforceable and 
decree could be passed in favour of creditor 

116 

- S. 26 (3) —Agreement need not in 

terms refer to barred debt 134a 

- S. 39 —Preliminary decree in mort- 

gage suit—Subsequently plaintiff agreeing 
to take mortgaged property at valuation 
less than sum fixed in preliminary decree 
— In addition, judgment.debtor agreeing to 
pay certain sum and providing security for 
due payment of it — Default in payment of 
additional sum—Plaintiff asking for per. 
sonal decree against judgment.debtor for 
amount due on preliminary decree and 
simultaneously praying execution against 
surety — Plaintiff held not estopped by 
acquiescence from proceeding with prelimin. 
ary decree against judgment.debtor 3536 

- S. 64 —Word 'rescinds' implies express 

cancellation—Person employed as sweeper 
leaving master without notice — Master 
doing nothing except engaging another 
person—Contract with former servant is 
not rescinded 2076 

- S. 68 —Essentials to be proved stated 

—Money advanced for purchase of neces¬ 
sary articles comes under B. 68 3d9a 

- S. 233—Person standing surety for 

personal honesty of tax-collector of Muni- 
cipal Committee in respect of monies 
received by him—Subsequently son of tax- 
collector collecting taxes on his father’s 
name with consent and knowledge of Presi¬ 
dent and Secretary of Municipal Committee 
but without notice to surety—Defalcation 
made by son—Surety held not liable 12fi 
——S. 273—“Object—Agent referred to is 
agent whom pledgee knows to have power 
to pledge - Pledgee taking goods from per¬ 
son of whom he knew nothing—Pledge 
turning out to be offence and pledgor agent 
—Pledgee cannot retain property 2436 

- S. 182 — Person employed to sell 

unredeemed articles from pawn shop is 
agent 3^3® 

Court-fees—Suit for possession—Property 
intended to be dedicated is not tantamount 
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Coupt.fees 

to dedication — Courb.fee should be ad 
valorem 303a 

-Court.fee on plaint is fixed by plaint 

itself, and it has got to be determined on a 
perusal of plaint and not by defence raised 

766 

*Court-fee8 Act (7 of 1870), Ss. 7 (iv) 
(f), 11 —Principle of S. 11 applies to appeal 
also—Suit for account—Pinal decree fixing 
definite sum as due by defendant—Appeal 
by defendant from final decree—He must 
value bis appeal according to that decree 
and not arbitrarily 23 

- Sch. 1, Art. 1 —Proceeding for letters 

of administration or probate of will'—Art. 
1 of Sch. 1 cannot apply 1416 

- Sch. 2, Art. 1 —Applicability—Pro. 

ceeding for letters of administration or 
probate of will—Article 1 of Sch. 2 applies 
only in initial stage and not at stage of 
appeal 141c 

- Sch. 2, Art. 11 —Applicability—Court- 

fee payable on a memorandum of appeal 
from an order refusing or granting letters 
of administration or probate of a will is 
Rs. 2 under Art. 11, Scb. 2 141c 

^—Sch. 2, Art. 17 (vi) — Proceeding for 
letters of administration or probate of will 
—Sch. 2, Art. 17 (vi) cannot apply 141<Z 
"• Sch. 2, Art. 17 (vi) and S. 7 (iv) (b) 
—Suit for partition by person in possession 
as co-tenant—No ad valorem court.fee is 
required 76a 

Criminal Procedure Code (5 of 1896), 
S. 146 —Duty of Magistrate—No ground 
of Magistrate’s being satisfied with exist- 
enoe of dispute likely to cause breach of 
peace —Also non-compliance with Sec. 145 
(l)—Whole proceedings before Magistrate 
are vitiated and rendered illegal 229c 

S. 146 (l) —Scope ~ No mention in 
application under 8eo« 145 (1) of existence 
of dispute likely to cause breach of peace 
— Magistrate cannot take action under 
S. 146 229a 

““S. 146 (4) —Amendment to Cl. (4)— 
Effect of—Duty of Magistrate to obtain 
evidence to enable him to form opinion 
under 8. 146—This procedure may entail 
summoning of witnesses cited by parties 
but be IS not bound to summon witneeses 
whom be does not require 2296 

*-S* 146 Appointment of Recei¬ 

ver—Court cannot appoint receiver with 
powers under Civil Procedure Code, but 
can^attacb property in dispute—Meaning 
of ''attach” explained~Froperty so at- 
taohed can be entrusted to some one 


Criminal P. G. 

who however will not have power of re. 
ceiver under Civil Procedure Code—Person 
so entrusted is however entitled to be 
reimbursed—Purpose of 8. 145 is speedy 
remedy—So appointment of proper recei. 
ver as such does not serve the purpose: 88 

-S. 181 (2) — K partner in firm V at 

Akyab agreeing to do business at Cochin 
on firm's bebajf and to send money and 
accounts to Akyab—failing to do so 
closing business and going away—Com¬ 
plaint by firm V for breach of trust lodged 
at Akyab—Court at Akyab held had no 
jurisdiction, offence being committed at 
Cochin 94 

-S. 197 (l) —Delegation by Local 

Government of its power to appoint and 
consequently to remove subordinate oflBcer 
—Power still remains vested in Local 
Government and its sanction to prosecute 
officer is necessary 1816 

-5. 197 fi,)—Sanction is condition pre¬ 
cedent 181c 

- S. 197 Sanction to prosecute 

subordinate officers is necessary 181<i 

-5. 216 —High Court Judge presiding 

over Sessions can quash commitment under 
8. 215 1056 

- S. 238 (1) —Fracas—Charge under 

8. 353, Penal Code—Magistrate taking 
cognizance finding ordinary person assaul¬ 
ted—He can convict for that assault 281 
-S, 260 —Cause shown by a complain¬ 
ant must be recorded before directing pay¬ 
ment of compensation 247 

- S. .060—Compensation — Matter of 

awarding compensation in frivolous oases 
is discretionary with Magistrate—Appel, 
late Court cannot set aside order of com¬ 
pensation except for cogent reasons 200 
- S. 260 —Magistrate must record rea¬ 
sons shown against order of compensation 
—Failure vitiates order of compensation 

161d 


- S$. 396 (1) and 662 —Sentence of 

whipping found inexecutable—Magistrate 
bas no power to take bond under B. 562 

218 

•S. 436 —Powers in revision—Court 


cannot express opinion on points beyond 
jhose provided within Section 435 (^Per 

Sharpe^ J.) 

■S. 459—Appellate Court misdirecting 


tself on point of law—High Court can and 
ihould in proper oases direct re. hearing of 
ippeal 

443 and 446 Omission of 


:)i8triot Magistrate to record finding on 
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Criminal P. C. 

application under S. 443—Committal order 
implying that he had come to finding— 
Omission does nob vitiate proceeding—It is 
suilicient that he decides under S. 443 and 
commits case under S. 446 (l) 105a 

-S'. 471 —Accused found guilty under 

S. 326, Penal Code, but acquitted as being 
insane—Magistrate ordering him to be 
handed over to relatives on their furnishing 
security—Order held one in contravention 
of S. 471—Accused held should have been 
kept in lunatic asylum 96 

-S. 476 —Duty of Court—Magistrate 

must give fair opportunity to party against 
whom enquiry is directed to present his 
case —Magistrate should allow him to 
cross-examine any witnesses which are not 
examined before 297 

- S. 488 —Neglect to maintain—Hus. 

band living away from his wife on account 
of frequent quarrels—Suit by wife for 
judicial separation dismissed—Application 
by her under S. 488 — Offer by husband to 
maintain wife if she lived with him —Offer 
held not bona fide—Order of maintenance 
held proper 25 

* - S. 489 —Wife’s living in different 

manner after order of maintenance was 
passed is not change in her circumstances 

— Keeping mistress, getting children by 

her and contracting debts for litigation are 
not circumstances for reducing allowance of 
legal wife 42 

- Ss. 617 and 620 —Case under S. 380 

read with S. 411, Penal Code —Accused 
and stolen articles sent by police to Magis. 
trate under S. 190, Criminal P. C. No 
witnesses examined and accused discharged 

— Order of disposal of stolen articles— 

Order held passed under 8. 617, Criminal 
P. C., and could bo interfered with under 
S. 620 278 

- S. 626 —Allowance or disallowance of 

question by Judge in pursuance of judicial 
duty cannot by itself afford ground for 
application for transfer 466a 

-5. 626 —Previous unfavourable com¬ 
ment made by accused against Magistrate 
trying case held no ground for transfer 

4666 

* - S. 626 — Accused charged with 

offence of joining unlawful assembly— 
Mere fact that Magistrate trying cm 6 had 
exercised powers under S. 127 (l) in rela¬ 
tion to disturbance out of which offence 
arose is no ground for transfer 464a 

- S. 626 —Practice—In case of an appli¬ 
cation for transfer it is necessary for a 


Criminal P. C. 

person who claims a transfer to prove by 
affidavit, fully and strictly, all the facts on 
which he rests his claim 4546 


- S. 626 —Application under — As a 

matter of practice the better course to 
adopt is that when an application for 
transfer is made the Judge from whose 
Court the transfer is sought to be obtained 
should be given an opportunity of instruct- 
ing the Government Advocate on the mat¬ 
ters raised in the affidavits, but any formal 
explanation which is subsequently incorpo- 
rated in the proceedings is not desirable 

442a 

Criminal Trial—Appeal—Period allowed 
—Appeal by accused against conviction on 
one charge — Appeal against acquittal on 
another charge suggested in that appeal—* 
Appeal by Crown from acquittal—Few 
days delay held could be excused 109a 

-Appeal against conviction — Duty of 

Appellate Court — Duty of appellant is to 
bring before Appellate Court matters cast¬ 
ing doubt on his conviction—Though con¬ 
clusions of trial Court are not to be lightly 
disregarded, Appellate Court must indepen¬ 
dently scrutinize evidence and be convinced 
that no reasonable man can come to any 
other conclusion 46a 


-Compensation—Parties on bad terms 

—Falsity of charge 209 

-Defence witness — A Court is not 

entitled to decide before-hand that a wit¬ 
ness cited by the defence is unworthy of 
credit 2956 

— Duty of prosecution—It is no part of 
the prosecution’s duty to suggest a motive 
for a crime nor it is the duty of the Court 
to determine why the crime was commit¬ 
ted 3316 

- Duty of prosecution — Prosecution 

need not call as witnesses everyone whose 
statement is recorded by police 466 

-Dying declaration may be sufficient 

for conviction ^ 2826 

-Dying declaration — Magistrate must 

ask simple questions and not merely record 
statement 282c 

Evidence—Believing defence witnes- 


les does not imply that prosecution wit- 
lesses are liars ^ 295a 

—Evidence—Corroboration — A 
lannot corroborate himself CFB) I77c 

-First information report Not 

lible unless informant dies 282a 


— Intention—Accused hitting with sticK 
licked out at random from among several 
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sticks — Size of stick does not necessarily 
indicate intention 626 

-Medical evidence — Age — Doctors 

should say with certainty what they feel 
the age should be 566 

— Mistake of law is no excuse 2456 

" ■ Murder—Sentence— Crime committed 

in state of drunkenness as result of provo. 
cation — Although provocation is very 
slight, sentence of death should not be 
passed—Sentence reduced to one of trans. 
portation for life 448 

-Murder—Self-defence—Accused caus. 

ing quarrel by his conduct and not leaving 
place when asked to do so—Fight ensuing 
—Accused killing deceased — Bight of self, 
defence held could not be pleaded 441 

-Murder — To establish murder, fact 

that injury was in fact sufficient in ordi. 
nary course of nature to cause death is not 
enough—Intention of accused to cause 
such injury must be proved 156 

—■ -Murder— Sentence—Accused eighteen 
years old, bit excited and somewhat drunk 
striking heavily on head of man lying 
prostrate — Death of victim — Case held 
one of murder—Sentence of transportation 
passed — Accused recommended to be 
detained in Borstal School for four years 

62a 

—Murder and culpable homicide—Case 
on border line““Coort is not to invent 
defence to make case one as of culpable 
homicide 62c 

— Practice—Witness examined in com¬ 
mittal Court—It is not duty of Public 
Prosecutor to call him or to tender him 
for cross-examination 442c 

Practice—Judge should not decline to 
allow pleaders for accused to see record of 
statements made by prosecution witnesses 
under S. 164, Criminal P. C., or to cross- 
examine witnesses thereon 442/ 

-Responsibility of accused — Injury, 

though ordinarily sufficient to cause death, 
not fatal—Death due to infection—Crimi¬ 
nal responsibility does not change 66a 
Revision — Magistrate on evidence 
more acceptable to him coming to finding 
of fact—Application in revisiou against 
such finding cannot be treated as appeal— 
Machinery of Court in criminal revision 
cannot be invoked to interfere with his 
decision XQ 3 

—Sentence—Moral indignation of offence 
should not be considered 220o 

“—Sentence—Guilt proved — Crime in- 
•xplioable“8entenoeshould be lenient: 66c 


R. 1938 Rangoon IS- 

Criminal Trial 

-Transfer —Evidence of police investi- 

gating officer interpolated during cross, 
examination of prosecution witness — This 
course held could not be said to have pre¬ 
judiced accused 4426 

-Transfer — Reasonable apprehension 

in mind of accused held created and case 
should be transferred 442fe 

-Transfer — Magistrate's display of 

unnecessary haste in trial of case—Magis- 
trate’s failure to give accused opportunity 
to engage legal assistance— Case should be 
transferred igSc 

-Transfer — Case against Financial 

Commissioner — Trying Magistrate in his 
capacity as Collector subordinate to accused 

— Case held should be transferred 68 
* Damages Suit for — Conversiou — 
Piece of land belonging to M wrongly 
included in mortgage executed by P in 
favour of P — Fact brought to notice of B 

— Land let out by A/ to P and P cultivat¬ 
ing land and paying rent to M—B bringing 
a suit on his mortgage and obtaining order 
of appointment of receiver for collecting 
produce of mortgaged land — Land belong¬ 
ing to M wrongly included in applicatioir 

— Receiver realizing produce of land be¬ 
longing to M and disposing of sale proceeds’ 
in meeting expenses — M bringing suit to 
recover rent from the land impleading P, 
B and receiver as defendants — Held that 
M had DO cause of action against B and 
receiver on ground of conversion nor any 
against B on ground of negligence 

(SB) 185a 

Defamation — Justification can be only 
under exceptions to Sec. 499, I. P. C., or 
other privilege 3946 

Divorce Act {4 of 1869), S. 16 — Decree 
for dissolution of marriage by High Court, 
whether in its Appellate or Original Side, 
should be decree nisi (FB) 204 

Estoppel — Suit against majors in their 
absence on footing that they were minors 
—Majors having no knowledge of suit u&til 
after decree — They are not estopped from 
contesting validity of decree even if they 
became aware of execution proceeding and 
did not object then (Per Bench.) 468o 

-Admission of connsel on point of law 

does not preclnde the client from raising it 
Bubseqaently TPer Mackney J,) 3766 

Evidenoe—Cross-examination — Till evi. 
denoe-in-ohief of witness is given, pleader 
or advocate is not bound to declare names 
of witnesses whose statements he intends 
to use in oroSB-examination 442e 


Subject Index, A. I. R. 1938 Rangoon 


16 

Evidence 

-Cross.examination — When there are 

continued irrelevancies and repetitions, 
Judge has right to curtail cross.examina. 
tioD 442(2 

-Question disallowed by Court by for¬ 
mal ruling — Note of ruling should be 
recorded by Judge if so desired by advo. 
cate 442^ 

-Witness enemy of accused — No 

inference of falsity 92(X 

-Value of — Witnesses examined on 

commission — Commissioner subsequently 
examined as witness though not mentioned 
in witness list — Evidence recorded by 
Commissioner held could not be relied 
upon 81a 

-Value of—Entry in heading of deposi. 

tion sheet of witness that he is Burmese 
Buddhist — Entry has no probative effect 
to prove his religion 816 

Evidence Act (l of 1872) —Evidence Act 
is complete Code of law of evidence and 
not merely modification of English law of 
evidence (FB) 177d 

* - Ss. 4 and 114, Ulus, (b) — Evidence 

of accomplice tendered —Court should not 
call for proof of presumption that he is 
unworthy of credit unless corroborated in 
material particulars (FB) 177a 

- S. S, Ulus, (j) and (f) — Accusation 

by woman against man for attempt to 
ravish—Statements by her to witnesses — 
Silence of accused — Relevancy — Woman 
should have complained and not made 
mere statement — Silence of accused to be 
relevant as 'conduct' must come within 
Ulus, (f) to S. 8 127 

-S. 88 — Deposition in previous suit — 

Subsequent suit between persons neither 
parties to former suit nor their representa¬ 
tives — Deposition cannot be admitted in 
subsequent suit 1706 

- S. Ill — Sole dispute on pleadings, 

not one of bona fides of particular transac¬ 
tion but one about real nature of transaction 
— B. Ill does not apply 4126 

* - 8. 114, Ulus, (b) — Two further 

illustrations given to Illus. (b) are not 
exhaustive (FB) 1776 

* * - Ss. 183 and 114, Illus. (b) — 

Extraneous evidence showing that accom¬ 
plices are not acting in collusion with one 
another—Cumulative effect of evidence of 
two or more of them may remove pre¬ 
sumption of individual unworthiness of 
credit — Corroboration must proceed from 
source extraneous to person whose testi¬ 
mony it is sought to corroborate — Source 


Evidence Act 

must not prima facie be unworthy of credit: 
9 Bang 404=A I B 1931 Bang 235—135 
I G 849 (FB) and 1987 B L B 110 — 
A I B 1987 Bang 209 = 169 T G 705, 
OVERRULED (FB) 177fl 

Execution — Decree binding — Executing 
Court can see whether decree has been 
passed at all — If it is found to be nullity, 
it can disregard it 3726 

-Decree.holder attaching crop of ]udg. 

ment.debtor on the land of third person— 
Attachment and sale are subject to terms 
of tenancy whether decree-holder has 
knowledge or not 140 

Government of Burma Act (1935, 25 d 
26 Geo. V, Gh. 42), S. 100 —'Acts relating 
to the Police Forces' — Interpretation 

I81a 

- S. 124, (2) — Accused committed to 

Sessions irrespective of whether acts done 
were in good faith or not — Order is con¬ 
trary to S. 124 (2) 189 

Government of Burma Adaptation of 
Law Order (1937), Cl. iO—Words “right, 
privilege, objection or liability already 
acquired, accrued or incurred” have refer, 
ence to rights, privileges, etc., which are 
enforceable at law (FB) 130d 

Hindu Law —Marriage — Taking of seven 
steps by bride and bridegroom is most 
essential thing for valid marriage — Mar- 
riage does not become invalid merely 
because more steps are taken 11^ 

Hindu Widows' Remapriage Act (15 of 

1856), Ss. 6, 7 —Remarriage—Substantial 
performance of requisite religious cere, 
monies is essential — Neither consent of 
widow of full age under S. 7 nor mere talk 
by person in presence of visitors of bis 
intention to take her as his wife is enough 

59 

Income-tax Act (11 of 1922) (Burma)-^ 

Value of English decisions—Extreme care 
must be taken in applying English deci¬ 
sions to oases under the Burma Income-tax 

Act (SB) 1515 

*- Ss. 2 (i) and 4 (3) ('vm^—Agricul. 

tural income — Income of dairy when 
amounts to agricultural income explained 
—Income-tax authority has to see whether 
cattle derived sustenance to a materiU 
extent from produce of the ground Such 
finding is one of fact and cannot be review¬ 
ed by High Oourt (FB) 260a 

- S. 4 (3) (vii) — Profit made out ^ 

single transaction—Capital assets o’f , 

Test — Applicability (SB) 3166 


Subject Index, A. I. E. 1938 Rangoon 


17 


Income-tax &ot 

*- S. 10 (2) (ix )—Business of assesses 

oomprising both agricultural income and 
other taxable income — Assessee cannot 
deduct from such other income expenditure 
incurred for earning agricultural income 

(SB) 151a 

■ ■ “ S. 22 (4) —Income-tax officer fastening 
on one particular default and saying that 
he might accept explanation regarding 
others — Recommencement of whole pro¬ 
ceeding directed — Subsequent Revenue 
Officers need not bind themselves with 
obvious facts 287 

“ ■’ Ss. 26.A, 26.A — Father and sons 
assessed for previous years as Hindu undi. 
vided family — Subsequent claim to be 
assessed as contractual partnership—Appli. 
cation for registration lies under Sec. 25. A 
and not under S. 26.A. 154a 

—“ Ss. 26.A and Hindu undivided 

iamily—Assessment as such — Claim for 
separate assessment as members of con. 
tractual partnership — Persons claiming 
must prove dissolution of joint family: 1545 
■" - -Ss. 26.A and 66 (3) “* Manner of 
enquiry is discretionary with Income-tax 
Officer — Decision cannot be canvassed 
before High Court 154o 

S.26.A —Assessee, aMahomedan, car. 
tying on business, capital of which consist- 
ed mainly of immovable property — Gifts 
by assessee to his sons out of capital of 
business “ Sums so gifted re-invested by 
sons in business-^Gifts not made in accor. 
dance with 8. 123, T. P. Act—Application 
by assessee under S. 26.A for registration 
of business as business of firm-"-Application 
accompanied by unregistered deed of part¬ 
nership specifying individual shares—Busi. 
ness held could not be registered as 6rm 

_ 435a 

o. 66 (2)—l.ii reference High Court is 
competent only to see whether there is 
evidence to support finding — That High 
Comb might have come to contrary decision 
c^ame evidence is immaterial (SB) 315a 

— Oorreob principle of law 
applied No misdirection vSB) 316c 

S. 66 (3) ^ High Conrt cannot order 
Commissioner to refer question which 
assessee has not required Commissioner to 
refer under 8. 66 (2) 435 j 

* *5. 66 (3) ““ Application under ““Ap. 

pearance of Advocate-General is not always 
necessary (PB) 2606 

InBolTenoy—Firm—“Not firm but partners 
“Of firm can be adjudicated in name of firm 

4766 


Insolvency 

-Adjudication—Petition both by debtor 

and creditor — There can be two adjudica¬ 
tions — Court should however decide as to 
in which case assets are to be realized 

T, • . 475(J 

-j-Property acquired after insolvency — 

No intervention by Official Assignee—Bona 

fide transactions with such property are 

valid 245(? 

Interpretation of Statutes—English pre¬ 
cedents — It is often dangerous to cite 
English cases quoted in Indian commen¬ 
taries without ascertaining whether the 
English law applicable is the same as the 
Indian law 289a 

Fiscal statute Doubt in language 
ahould be'decided in favour of subject: 141a 
~ Privilege’ — Meaning of word 'privi¬ 
lege’ when coupled with ‘right’ means right 
or advantage or immunity in law enjoyed 
by person or class of persons beyond com¬ 
mon advantages of others — Term must be 
construed strictly as having legal meaning 

(FB) 1306 

;-Retrospective effect — Statutes effect¬ 

ing changes in procedure are retrospective 

(FB) 130e 

Landlord and Tenant—Mere acknowledg¬ 
ment of landlord's title by tenancy does nob 
estop tenant — Tenant can show that lease 
was executed in ignorance or through mis. 
take 227 

Legal Practitioner — Conviction — Case 
sent to Bar Council for enquiry — Bar 
Council should merely record conviction 
and issue notice to show cause why disci, 
plinary action should not be taken 394a 
-Drsciplinary action — Criminal pro¬ 
ceedings finally concluded against legal 
practitioner — Presumption is that they 
were correct — Enquiry for disciplinary 
action —Whether facts show moral turpi¬ 
tude is to be seen 3940 

-Duties of, while defending person 

stated 198a 

Legal Practitioners Aot(28 of 18T9), S.12 
Pleader convicted under 8. 409, I. P. 0., 
held should be struck off from register of 
pleaders 268 

■ " 8. 13 —Pleader bribing witnesses who 

are likely to give evidence into swearing 
false affidavits and also trying to tamper 
other witnesses during bearing of petition 
—His conduct disentitlee him to continue 
as a pleader 294 

■■ S. 13 — Advocate trustee undertaking 
responeibility for defalcations by oo.tms* 
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liegal Practitioners Act 

tee — No crimioal responsibility — No 
disciplinary action called for 158 

- S. 13 (f) —Person convicted of offence 

of receiving stolen goods is not fit to be 
pleader . 160 

- S. 13 (f) — Offence under Sec. 377, 

I. F. C., committed by pleader cannot be 
ordinarily condoned — Offence committed 
in early life — It should not debar person 
concerned who is making honest attempt 
to reform, from being admitted as pleader 
—Pleader concerned not disclosing facts 
about offence when applying for admission 
—He commits serious offence—High Court 
can take him to task for it 159 

Letters Patent (Rangoon) (1922), Clause 
10 — Interpretation — High Court can 
pass mortgage decree not only in respect 
of lands situated within its original civil 
jurisdiction but also in respect of lands 
situated outside such jurisdiction where 
leave under Cl. 10 is obtained 119 

- Cl. 13 — Certificate under Clause 13 

obtained upon representation that there is 
point of law of importance involved “Ap¬ 
pellate Court ought not to allow counsel to 
abandon point of law and recanvas matter 
on facts alone 412a 

* - Cl. 13 —Judgment — Petition to sue 

as pauper — Eejection of — No appeal lies 
from order of rejection of petition as it is 
not judgment 58 

Limitation—Period cannot be waived by 
agreement—fPer Sharpe J.) 3286 

Limitation Act (9 of 1908)^ S. 5—Appeal 
by counsel on behalf of S —Court doubting 
genuineness of power of attorney, directing 
personal appearance of S —S not attending 
on ground of personal inconvenience — 
After final bearing, agent of 8 asking Court 
for permission to sign power of attorney — 
Permission refused on ground that it would 
defeat provisions of Limitation Act — S 
failing to attend, Court dismissing appeal 
under O. 41, Eule 17, Civil P. C. — Court 
held had discretion to direct personal ap. 
pearance of S — Inconvenience of 5 to 
attend held not sufficient cause for apply¬ 
ing S. 5 214 

- S. 14> Time spent in prosecuting 

unnecessary applications cannot be exclu¬ 
ded under S. 14 (2) 318 

* -S. 29—Acknowledgment — Endorse- 

ment on back of promissory note * paid on 
a/o Es. 10” held acknowledgment of liabi. 
lity —(Per Bench) 4016 

*■- S, 19 — Acknowledgment need not 


Limitation Act 

be express — It may be implied — Definite 
admission of liability is not necessary 84 

* - S. 20 (as amended in 1927) — It is 

not necessary to show that express words 
were used to show that payment made 
was payment of interest as such — It is 
sufficient to show that in fact payment 
was payment of interest — (Per Mack, 
ney J. in Order of Reference) 401a 

- S. 20 (as amended in Debtor 

making payment intends payment either 
towards interest or towards principal — 
Payment, if argued not to be towards inte¬ 
rest as such, must be towards principal and 
saves limitation 280 

* - Art. 60 —Deposit on current account 

with Bank — Insolvency of Bank — Ten¬ 
der of proof of debt and claim in insolvency 
by creditor is not demand 3356 

■ Art. 60 — Demand must be for entire 
payment 33de 

- Art. 60 —Deposit on current account— 

Insolvency of bank — Subsequent annul¬ 
ment of adjudication and order under S. 37 
(1), Provincial Insolvency Act — Dividend 
paid by appoihtee—Limitation for suit for 
amount does not start from such date— 
Deposit does not lose its character when 
assets are paid back to debtor 335d 

- Art. 85 — Mutual account — To con¬ 


stitute mutual account there must be trans¬ 
actions on each side creating independent 
obligations on other — Test of mutuality ie 
that dealings between parties should be 
such that balance is sometimes in favour 
of one party and sometimes in favour of 
other — It is sufficient if dealings are such 
that balance might have been in favour of 
either party — Account between parties 


showing for sufficient length of time re¬ 
payments by defendants to plaintiffs to 
reduce indebtedness — Account although 
starting as mutual account cannot be said 
to continue as mutual account 3706 

**- Art. 90 —Starting point — Starting 

point is knowledge of all facts 
plaintiff is acquainted with all factSi W 
must judge their legal consequences 
Ignorance of their legal consequences can¬ 
not extend time (FB) 258a 

*- Art. 90 and S. — Suit against 

advocate for negligence— Article applioaWe 

is 90 and not S. 24 (FB) 2586 

- Art. 91 — Burden of proof — Suit by 

lady to set aside deed executed by het 
under misrepresentation and^ undue nv 
fluence of person standing in fiduciary 
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relation — Burden to prove that suit is 
time-barred is upon that person 264<3 

- Arts. 109 and 120 —Action for profits 

of immovable property against co-beir in 
occupation—Not Art. 109 but Art. 120 ap. 
plies 416a 

- Art, 123 — Claim of profits in move- 

able property of deceased — Art. 123 does 
not apply 4166 

* - Arts. 137 and 144 — Suit for posses- 

sion—Co.mortgagor redeeming property— 
Sale of entire property — Representative, 
in-interest of non.redeeming co-mortgagor 
bringing suit for recovery of possession on 
payment of proportionate amount — Suit 
held was covered by Art. 144 and not by 
Art. 137 — Co-mortgagor redeeming pro. 
perty and getting possession does not hold 
adversely to noa-rcdeemiog co.mortgagor 
—Adverse possession by them starts only 
from date of sale of entire property 65 
Mahomedan Law—Wakf—Deceased dur- 
ing his lifetime on several occasions ez. 
pressing bis intention to build mosque but 
not reserving any particular piece of land 
for it, nor directing that expenses of its 
erection should be met from particular 
■fund—Wakf held not created 264a 

-Wakf—MutawalH—Dismissal—Muta- 

walli prosecuted for failure to publish ac. 
counts but acquitted on technical ground— 
Persistent disobedience of settlor’s direc- 
tions—No proper accounts kept of receipts 
and disbursements—Trust funds suffering 
great loss by his negligence —Objects speci- 
tied by donor not receiving dues for years 
though trust income amply sufficient to 
meet them—Mutawalli held unfit to be ad. 
ministrator and should be removed—Lower 
Court, though finding him grossly negli¬ 
gent, retaining him for sentimental reasons 
—^High Court held justified in interfering 
with lower Court’s discretion 166 

UalioiouB Proseoution — Reasonable and 
probable oause—Whether question of law 
or fact {Quare) 121a 

Reasonable and probable cause and 
malice — Honest belief in plaintiff’s guilt 
based on reasonable cause is good defence 
^Plaintiff expressly refusing to guarantee 
good title to land sold by him to defendant 
— Plaintiff insisting on enquiries to be 
made before sale — No reasonable enquiry 
by defendant — Subsequent discovery of 
mortgage on suit land and defendant suffer, 
log loss in making it over — Defendant 
demanding loss suffered before instituting 
-origiiial action for cheating ~ Proeecotion 


Malicious Prosecution 
resulting in plaintiff’s favour — Action by 
plaintiff for damages for malicious prosecu¬ 
tion — Defendant held did not believe in 
plaintiff’s guilt and prosecution was actua¬ 
ted by malice 1215 

Master and Servant — Domestic servant 
on monthly wages failing to do work pro¬ 
perly, behaving improperly and leaving 
service without notice — He cannot claim 
payment for work done in fraction of 
month 207a 

-Contract of service—Reasonable notice 

—Monthly servant leaving without notice 
is entitled to be paid down to the data 
when wages were last due but not for 
period since that date— Master claiming to 
retain wages as damages can only claim 
them by way of set-off 86 

Mortgage—Creation of — Endorsement of 
pronoto with transfer of title deeds does 
not create mortgage 46i& 

* -Costs— Preliminary decree in form 

as amended by Rule Committee of Ran¬ 
goon High Court declaring that amount 
due by defendant to plaintiff comprised 
principal, interest and costs — Appeal by 
defendant— Appeal dismissed — Appellate 
Court confirming preliminary decree and 
further directing defendant to pay costs in¬ 
curred by plaintiff in Appellate Court— 
—Property sold and purchased by decree, 
bolder—Application for personal decree for 
costs — Personal decree as regards costs of 
trial Court held could not be granted but 
such decree could be granted in respect of 
costs of Appellate Court 190 

-Mortgage bond containing iodepen- 

dent covenant to pay interest at regular in. 
tervals besides providing for payment of 
principal with interest on demand — Suit 
for personal decree on account of interest 
can be brought—Each breach gives fresh 
cause of action for limitation 113 

Motor Yehicles Act (5 of 1914), Ss. 6 and 
16 —Arrest of offender is illegal—Offender 
can be arrested only under See. 57, Criminal 
P. 0.,if conditions therein are satisfied 
(Per Baguley J.) 1615 

* - S. 6 — Driving should be recklesa 

having regard to all circumstances of caso 
—S. 279, Penal Code, requires presence of 
some other person likely to be endangered 
“Difference between Sec. 5 and 8. 279, 
Penal Code, explained—(Per Baguley «/.) 

l61o 

- 8. 11, Buies under, B. 38.B {Ban- 

jpoow)—Seising license from offender is nok 
aot-carrying into effect any provision ^ 
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Uotor Vehicles Act ' 

Act—Hence K. 38-B is ultra vires — (Per 
Baguley j,) 161a 

Partnership —Dissolution—Fixing date of 
—Partner’s conduct rendering it impossi. 
ble to continue partnership — Date when 
sucli continuance became impossible should 
be given date of dissolution 478a 

-Suit for dissolution—Decree — Form 

of—Form given in Form 21, Appendix D 
to Civil P. C., should be followed 4786 
-—Suit against partners — Partnership 
business carried on by some members of 
joint Hindu family—Other members not 
interested in business cannot be made lia¬ 
ble in respect of loan borrowed for part, 
nership business on footing that business is 
joint Hindu family business—Determina. 
tion in a cause must be founded on case to 
be found in pleadings 205 

** Partnership Act {9 of 1932\ Ss. 69 
and 74 ( 6 ) —Suit instituted by unregistered 
firm after 1st October 1933 for debt accru- 
ing before that date—Suit is not barred 
by S. 69 but is saved by S. 74 (b): (FB) 273 
Penal Code {45 of J860), S. 40-Local 
law declaring breach of rule framed there, 
under as punishable — Breach might 
amount to offence under S. 40. 350a 

■ S, 79 — Good faith— Working area 

outside limits of license — Accused held 
working without due and proper care and 
not dishonestly 3506 

-<Ss. 82 and 40 —Owner of motor bus, 

a boy of five years, found guilty of offence 
under R. 7 of Burma Hired Motor Vehicles 
Rules—Conviction held bad 400 

■ ■ S. 211 —Scope explained—'Criminal 

proceedings’ mean proceedings before Magis. 
trate—Woman making complaint to police 
that certain person committed rape on her 
—Case investigated by police and found to 
be false—Woman prosecuted under S. 211, 
first party by First Class Magistrate—Trial 
held legal 397 

— Ss. 279 and 2791114 —containing 
illicit pork chased by Pork Inspector’s car 
—Inspector asking driver to keep chased 
oar in sight-Cars going at speed alarming 
people and ignoring traffic signals—Chased 
oar crashing but chasing oar stopping at 
distance—Driver of chasing car held rightly 
convicted under S. 279 but held sentence 
of imprisonment not called for—Inspector 
held could not be convicted of abetment 

97 

■ S, 500—Injuries inflicted very serious 

and several in number—Offence held to be 
murder ;; 331a 


Penal Code 


- S. 300, Excep. 4—Accused using wea¬ 
pon against unarmed person in sudden 
fight—Excep. 4 to S. 300 cannot apply as 
unfair advantage is taken by accused 15a 

*- S. 302 — Murder committed by 

several accused—Who inflicted fatal blow 
nob known—This by itself is no ground for 
giving lesser penalty—Bub discretion exer¬ 
cised by lower Court in awarding lesser 
penalty may not be interfered with if sen. 
tence passed is legal one 331c 

-6s. 302, 304 and 86 —Scope—Distinc¬ 
tion between murder and culpable homicide 
stated—Sec. 86 does not make offender 
punishable as if he had same intent if not 
intoxicated, but only as if be had some 
knowledge—Intention ascribable to sober 
man in connexion with some act should 
not be ascribed to intoxicated man—If 
man is so intoxicated as unable to form 
intent to kill, offence is culpable homicide 
only 219 

-Ss. 302 and 304, Part 1 — Accused 

injuring deceased’s leg above ankle with 
dah thereby cutting bones and arteries— 
Deceased dying in consequence — Accused 
held guilty under Sec. 304, Part 1 and not 
under S. 302 17 

- Ss. 302 and 304 —Deceased expressing 

his intention to attack and kick accused in 
course of sudden quarrel between them and 
thereafter proceeding towards him—'Ac. 
cased inflicting injury in sudden fight on 
deceased and thereby causing bis death— 
Accused held could be convicted under 
S. 304 and not under S. 302 1^^ 


Ss. 307 and 337 —Shooting blindly 
with shot gun in dark, in direction of sound 
heard in distance—Offence comes under 
8. 837 and not under S. 307 220a 

- Ss. 323 and 45;9—Accused convicted 

under Ss. 323 and 452 for offences eom- 
mitted on same occasion—Separate sen¬ 
tences for each offence held legal 

- S. 575—Rape cannot be inferred from 

mere existence of injury to vagina 298 

- Ss. 378 and 403 —Cattle turned out 

in jungle to graze—Taking of such cattle 
is theft and not criminal misappropriation 

136a 

- Ss. 378 and 4j 95—Stealing bull and 

subsequently killing it—Accused is 6®^^ 
both of theft and mischief and so may M 
sentenced separately 

- S. 550—Accused young man of 

years of good parentage and education coin 
vioted under S. 380 for stealing cycle and 
sentenced to whipping—Sentence of. whip- 
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Penal Code 

picg held should be upheld even though 
accused was first offender 112 

■■ ■ S. 414 —Property removed from dead 
body—Accused voluntarily helping in dU- 
posing of it—Offence under S. 414 held 
committed 1096 

- S. 450—Organizers of loan company 

charged for cheating public by dishonestly 
inducing people to purchase tickets—It 
must be definitely shown that there was 
dishonest failure to pay amounts mentioned 
in lists—It must also be shown that pur. 
chasers purchased tickets under guarantee 
of good faith — Evidence showing that 
people understood concern to be lottery 
and applying for loan as mere camouflage 
—Conviction for dishonestly running lot. 
tery by not paying loans held was unsus. 
tainable 301 

- S. 421 —Shop-keeper with stock of 
goods obtained on credit selling goods with, 
out making payment to his creditors — No 
offence under 8. 421 242 

—iS. 471 —Accused (plaintiff) mentioning 
certain document in affidavit of documents 
in his possession during pendency of suit— 
Accused producing document at instance of 
defendant in his cross-examination—Docu. 
ment alleged to be forged—Circumstances 
held were not enough to establish charge 
under 8. 471 194 

- S. 499, Exception 10 — Good faith— 

When a man is charged with something 
and acquitted after trial, the man who 
repeats the charge has to be on very sure 
ground if be wishes to plead that be re¬ 
peats this charge in good faith (FB) 2326 

**- Sa. 600 and 182 —Complaint under 

B. 500 cannot be dismissed even if same 
facts also constitute offence under 8. 182 
and sanction required by 8. 195, Criminal 
P. 0., is not obtained '.AIR 1936 Rang 
168^166 I C 699, OVERRULED 

(FB) 232a 

Pleadings—Bloppiness and prolixity should 
be discouraged 4614 

Amendment of —’ Mortgage suit — 
Olaim^ based on pronote and transfer by 
deposit of title deeds — Pronote inadmia. 
sible because of some defect in it—Amend, 
ment to base claim on original transaction 
—Other party if not deprived of defence, 
amendment can be allow^ 461/ 

Amendment — Soit for recovery of 
land based on unprovable usufruotuary 
mortage — Amendment to base suit on 
ditto cannot be allowed 126 


Pleadings 

-Suit for ejectment and suit for reco¬ 
very of possession—Nature of pleadings in 
both stated 124a 

Pledging of Children’s Labour Act (2 of 
1933), S. 2 —Agreement to pledge labour 
of child—Labour pledged not to be ex- 
pended till after the time by which the 
child has become 15 years of age — Agree, 
ment is not one to pledge the labour of a 
child under 15 8591 

Police Act (6 of 1861), S. 7 —Delegation 
of disciplinary powers under 8. 7 by Local 
Government is ultra vires 181e 

Practice—Duty of Court — Court should 
not allow its sympathy to get upper band 

461a 

.-Duty of Court — Justice must be im. 

parted at all costs 1985 

-Findings of fact — Decisions of Town. 

ship Judges on questions of fact or credi¬ 
bility of evidence have not same weight as 
findings of County Court Judges or High 
Court Judges in England (Baguley -I.) 

265 


-Full Bench—It is for Judges, and not 

counsel, normally to make motion to refer 
matter to Full Bench when they find 
fettered by previous decision and when in 
their opinion such decision requires further 
consideration (Per Roberts C. J.) 436 

-New plea — Letters Patent Appeal —• 

8uit to set aside security bond executed by 
guardian ad litem —Plea taken up by plain, 
tiff till the stage of second appeal one of 
collusion and fraud — In Letters Patent 
Appeal power of guardian ad litem to exe. 
cute such bond questioned — Material on 
record insufficient to determine question — 
Plea held could not be allowed at such late 
stage ^ 236 

-Relief—Suit for possession—Plaintiff 

basing his claim as heir of original heir 
Defendant denying it and setting up mort¬ 
gage — Cases of neither plaintiff nor defen. 
dant proved — But plaintiff found entitled 
to possession of suit land on different con. 
tention — Plaintiff held should bo given 
decree for possession 213 

-Relief—Possession—Suit for—Suit by 

owner for possession of bouse — One of 
opposite parties turning out to be owner of 
certain share in house —Decree for joint 
possession can be granted 
“^Witness —Credibility —Judge sitting 
on Original Side of High Court coming to 
particular conclusion about oredibuity of 
witness after seeing him and hearing his 
evidence—High Court would not ordinaxuy 
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Praoiioe 

interfere with his finding — Judge need 
not comment upon demeanour of witness 
although he may record it 248 

Presidency Towns Insolvency Act (3 of 
19o9), (Rangoon) S.9(g)— Test for notice 
of suspending payment — Debtor stating 
that in case of refusal of composition by 
creditors as proposed by debtor, creditor 
■would get nothing — Such statement held 
amounted to notice 475a- 

- S. 17 — Arrest of judgment-debtor 

insolvent Arrest disallowed only if judg¬ 
ment.debtor paid Rupees 40 per month to 
decree-holder ““ Order asking to pay is 
against spirit of S. 17 —Provisions of S. 17 
explained — Self earning of insolvent is 
included in bis property 477ft 

-S. 17—Insolvent's property in Burma 

will not vest in Official Assignee in India 

3246 

-S. 22— Several persons trading at Cal. 

cutta under certain firm name — Some of 
them also partners in another firm at Ran¬ 
goon trading under different name—Such 
persons whether constitute ‘same debtors’ 
(Quare) 324a 

-5. 22 — Adjudication first in Calcutta 

and then in Rangoon — Substantial assets 
in Rangoon—'Bulk of business whether in 
Calcutta not established — Proceedings 
under Rangoon adjudication order held 
ought not to be stayed at that stage 324c 
- B. 43 — Acts done by insolvent subse¬ 
quent to his discharge are not invalid — 
But Court may in certain cases revoke dis- 
charge Ha 

- S. 62 — Phrase "possession, order or 

disposition” is used disjunctively 426d 

**- S. 62 — Mortgage of book debts — 

Appropriate way to end reputed ownership 
is by express notice—Assignee only taking 
possession of mortgage properties and post¬ 
ing notices at entrances — Insolvenoy of 
transferor—Act of assignee held did not 
amount to notice to debtors —Book debts 
outstanding on date of insolvency appli. 
cation held available for creditors of trans- 
feror le 

- S. 62 (2) (a) — Provident fund — 

Non-intervention by Official Assignee before 
it reaches insolvent may affect vesting — 
Bub when it reaches insolvent it is pro¬ 
perty divisible among creditors 245c 

8. 62 (2) (c) — Book debts —Neces¬ 
sary step to remove them from order or 
disposition of insolvent is to give notice to 
debtors—Absence of notice implies consent, 
unless it is not due to any fault of real 


Presidency Towns Insolvenoy Act 
owner Goods may be taken from posses¬ 
sion, order or disposition of the real owner 
by mere demand on day before bankruptcy 

, 426c 

Press (Emergency) Powers Act (23 of 
1931), b. 4 (1) (h) — Articles held did not 
tend to promote feelings of enmity or 
hatred between different classes of His 
Majesty’s subjects (SB) 417 

Principal and Agent — No formalities 
required for constituting agency—One per¬ 
son allowing another to do certain acts 
with his property, with his knowledge or 
consent—Such other person is agent 145c 

-Agent though cannot make profits may 

get remuneration 716 


Promissory Note —Suit on—Pfesomption 
of consideration—Necessary allegations in 
plaint stated 461c 

Provident Funds Act (19 of 1926), S. 3 
(l) — Money to credit of ucdisoharged 
insolvent in Provident Fund of District 
Council, until protection of Sec. 3 (l) is 
extended to such fund, is not compulsory 
deposit—Official Assignee can claim it: 245a 
Provincial Small Cause Courts Act (9 of 
1887), S. 25—Court is at liberty to record 
full evidence and give considered judgment 

35a 

'S. 16 —Small Cause suit tried as regu- 
lar suit—Judgment is not nullity 356 
Rangoon City Municipal Act (6 of 1922), 
S. 13 (2) —S. 13 (2) applies to Mayor also 
—Notice of censure motion against Mayor 
—Mayor disallowing resolution — Suit by 
mover under S. 45, Specific Relief Act-* 
Adequate remedy held was under S. 13(2), 
hence no suit could lie under S. 45, Speci¬ 
fic Relief Act 18* 

—S. 80 (2) —In determining rent which 
hypothetical tenant would reasonably pay, 
rent actually paid by existing tenant is not 
conclusive test — Comparative method is 
valueless when there is direct evidence of 
letting value ^ 173 

■' Sch. 1, R. 6 —'Substantive proposition' 
—Vote of non.oonfidence is nob such pro¬ 
position (Ohiter) 18^ 

Rangoon Haokney Carriages Act (4 of 
1917), S. 4 —Grant of license — Commis¬ 
sioner of Police has unfettered discretion 
to grant or refuse license 69a 


5. 23 —■ Rules under, R. fl) — Rule is 
nob ultra vires — Commissioner of Police 
has no power to make rules or general 
orders, breach of which would entail action 
similar to penal breaches—Rule is unneces¬ 
sary: (Obiter —Per Robert* 0, Jj 68^ 
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Beoeiver — Appoiotment in proper course 
of law — Bight to be reimbursed by way 
of commission and allowance — Lien on 
estate is available even though receiver is 
discharged 357a 

•Registration Act (16 of 1908), Ss. 17 
and 49 — Agreement to reduce interest 
on mortgage is compulsorily registrable 

285 

- S. 26 —Document already four months 

old registered by Sub.Registrar—Registra. 
tion is bad 53 

" S. 77 — Suit under — Court is con¬ 
cerned not with validity but with genuine¬ 
ness of document sought to be registered 

176 

ReTislon — Other remedy open to party 
High Court will not interfere only if 
other remedy is certain and allowed by 
law 360c 

-Dismissal of objections to attachment 

under O 21, Rule 68, Civil P. 0. — High 
Court would not interfere in revision as 
objector has conclusive remedy by hling 
suit under O. 21, Rule 63 319 

■ Case prima facie time.barred — Order 
of lower Court without adjudication of 
limitation — Order can be interfered with 

87 

Sale — Price to be paid in one month — 
Acceptance by vendor of instalments — 
Bight of recovering entire price within one 
month' is waived — Time as essence of con¬ 
tract cannot be pleaded 367a 

Sale of Goods Act (3 of 1930), S. 38 (2) 
” Contract of sale by instalments — Each 
instalment giving rise to separate cause 
of action — Intention, circumstances and 
terms of contract are necessary to ascer¬ 
tain effect of default on entire contract 

o 364 

Second Appeal — Question of fact not 

decided by lower Coarts — High Court in 
Moond appeal can decide it, if there is suffi- 
dent material before it fPer Mackney J.) 

a 468a 

Bpeolflo Relief Act (l of 1877), S. 38 — 

Bco^ -- Court cannot limit rights of party 
rescinding contract - Other parties right to 
recover amount paid nnder contract how 
exercised stated — Decree declaring con- 
trMt to be void specifying time within 
which party avoiding contract to refund 
bene6t acquired under contract — Failure 
to pay within that time does not resnlt in 
dismissal of suit ^ Bat other party can 
execute decree on failnre of refund 406 
S. 42 — Decree for sale of property 
Alleged to be jointly held by minon and 
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Specific Relief Act 
guardiau-ad-litem — Minors can sue for 
bare declaration that, guardian-ad litem’s 
interest being adverse decree is nullity — 
They need not ask for possession of their 
shares fPer Mackney J.) 4686' 

- S. 54 — Granting relief is discre¬ 
tionary — Ordinarily no interference with- 
decisioD of lower Courts 4045- 

••Subrogation — Equitable doctrine of 
subrogation existed prior to Isb April 1930 

— Lender advancing money to mortgagor 

to pay off prior mortgage — Mortgage dis. 
charged by mortgagor with money so bor. 
rowed — Lender is subrogated to rights of 
prior mortgagee : 14 Bang 494 — AIR 
1936 Bang 152 = 163 I 0 645, OVER. 
RULED (FB) 3066- 

•*Succession Act (39 of 1925), S. 283 — 
Citation — Issue of — Citation ordered but 
not issued — Absence not by itself suffi¬ 
cient cause for revoking probate — Person 
claiming issue of citation and its service 
must show prima facie case for revocation 

— Citation ordered but not served — Exe. 

outor must show that there was no defect 
in substance — When citation is not order, 
ed, party impugning will must show neces- 
sity for citation : 14 Rang 146 = A I R 
1936 Rang 105 = 161 I G 629. OVER. 
RULED (FB) 261 

I S. 29l —Security—It is discretionary 
with Court to order security to be furnish, 
ed on grant of probate — Appellate Court 
cannot interfere with discretion reason, 
ably and judicially exercised, except for 
strong reasons 67 

- S. 297 — Revocation of probate — 

Effect of — Mortgage by administrator on 
grant of probate does not become invalid 
on subsequent revocation of probate 43a 
Surety — Discharge—In order to discharge 
surety positive act on part of obligee to the 
prejudice of surety must be proved — Mere 
laMibes or acquiescence on obligee’s part is 
not sufficient 90 

Trade Mark —Infringement—Coart must 
exercise judgment from impression obtain, 
ed by looking at tbe two products — Proof 
of actual deception is not necessary 99 
•Transfer of Property Aot (4 of 1882), 

8. 6b.A —* Contract itself sbonid be in 
writing — Reference in writing to oral 
contract is not valid under 8. 53.A 366 

- S. 53.A — There must be agreement 

or contsact of sale in writing—Mere docn- 
ment ascertaining with reasonable certainty 
terms necessary to constitute transfer is 
not Boffioient 43 
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Transfer of Property Act 
- - S. 66 (b) —Rights of vendee—Vendee 
prepared to pay price — Contract falling 
through— No default of vendee — Vendee 
entitled to recover price paid plus earnest 
money and also to have charge over pro¬ 
perty till recovery of his money 3676 

- S. 68 (f) — Creation of mortgage by 

deposit of title deeds—It is sufficient if 
deeds deposited bona fide relate to property 
or are material evidence of title or shown 
to have been deposited with intention of 
creating security thereon : 11 Bang 239= 
AIR 1933 Rang 299 =U7 1 0 1105, 
OVERRULED (FB) 149 

-5. 67 —Mortgagee holding mortgage in 

respect of properties situated in Burma 
and in British India, executed prior to 
separation of Burma, bringing suit for sale 
of mortgaged property—Court in Burma 
has no jurisdiction by reason of Burma 
(Adaptation of Laws) Order, 1937, to pass 
decree for sale of property situated in Bri. 
tish India—Plaintiff is entitled to decree 
for sale of property situated in Burma only 
—Substantive rights of mortgagee are not 
injured 459 

**-S. 92 (as amended by Act 20 of 

2929)^B. 92 is not retrospective 

(FB) 306a 

—Ss. 130 and 131 —Notice is not neces¬ 
sary to perfect title of assignee—But until 
receipt of such notice, dealings with origi¬ 
nal debtor are protected 4266 

-j-S. 130 (1) — “Hypothecation" or 

“charge" is transfer la 

Ss. 3 and 130 (l) —Liability to be¬ 
come due in future from unascertained 
person and arising out of relationship not 
yet in existence is not debt either within 
S. 3 or 8.130(1) 16 

-5. 130 (1) —Effect—S. 130 (1) clothes 

transferee with right to sue for debt in his 
own name without notice to debtor Ic 
—S. 130 (1) —Right under and right 
conferred by Sec. 52 (2) (c), Presidency 


Transfer of Property Act 
Towns Insolvency Act — Distinction be. 
tween stated id 

Upper Burma Ruby Regulation (12 of 
1887), Rr. 17 and 18—G and P having 
adjacent lumines— G complaining against 
P—Inspector of Mines prohibiting P from 
allowing debris, etc. to fall in perennial 
stream—P disobeying order—Inspector of 
Mines held could not issue any such order 
under R. 17—Order in Rule 18 means deoi- 
sion and not command—P did not commit 
offence under S. 188, Penal Code 223 

Will—Grant of probate—Onus of proof 
explained 322a 

■ -- Will made by sick and dying person— 
Degree of understanding required explained 

3226 

-Validity — Court of probate is not 

Court of probity—If bona fides of transac¬ 
tion is proved and there are no circum. 
stances suggesting suspicion probate can be 
granted 251 

Workmen’s Compensation Aot (8 of 
1923), S. 3 —Engine driver employed on 
steam launch during whole round voyage— 
During temporary halt in course of voyage 
accident taking place to engine driver while 
doing certain repairs to engine and boiler 
—Accident held arose out of and in course 
of employment 439 

— '-“S. 3 —Accident arising out of and in 
course of employment—V^orkman employed 
in Electric Supply Company to put up and 
change posts and to connect and disconnect 
wires—On considering facts, accident held 
took place out of and in course of his 
employment 414 

- S, 3 (l) —Accident arising out of em¬ 
ployment — Facta proved giving rise to 
conflicting inferences of equal degrees of 
probability as to cause of death—Onus of 
applicant is not discharged 349 

* 'S. 3 ( 2^—Workman wilfully di^bey* 

ing rule is not entitled to compensation ^ 

2896 
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Rangoon High Court 


^ A. I. R. 1938 Rangoon 1 
Braund J. 

Zn the matter of Aviet Stephens^ Insolvent' 

Insolvency Case No. 4 of 1937, Decided 
on 14th June 1937. 

(a) Tran«fer of Property Act (1882), Section 
130 (I) —- “Hypothecation" or "charge" is 
transfer. 

A mere "hypofcheoation" or "charge" is a 
transfer" for the purpose of 8. 130 (1) : S3 Bom 
^10 \ 84 Mad 68 \ A I R 1916 Mad 1031 ; 37 Bom 
iOS and AIR 1931 Oal 293, ReU on. [P 8 0 1] 

* (b) Transfer of Property Act (1882), Ss. 3 
and 130 (1) —• Liability to become due in 
vuture from unascertained person and arising 
out of relationship not yet in existence is not 
aebt either within S. 3 or S. 130 (1). 

faoie a liability to arise in the fature on 
tf unknown person out of a relation* 

ship, oontraotual or otherwise, which does not 
yet eziet, cannot, on any ordinary use of language, 
be described as a "debt", still less can It be des* 
f ribed as an "ezisting" debt. Neither can it be 
eooming" or "conditional” and it cannot be 
oontingent.” A contingency is something that 
“■y ®»PPen in future which affects a present 
eelMionship. Per instance, a contingent interest 
. 1 ** * contingent lifc’interest presupposes an 
•zUting interest which may or may not develop 

possession. The interest is there 
Ml the tune. It is even saleable as such. When B. 8 

«*i®tlng" debt, it Intends thereby to 
aSft n “ot yet exist at all. So 

(i) in its terms points to an Immediate 
!!L?* *0*^ Pweing. While it is in every 

^ontlnSfi^S^^ accruing, conditional or 

Aakk ?****' ** cannot be reconciled with a 
■debt which does not exist at all. [P 4 0 IJ 

130 m”**Rf®* Property Act (1882), Section 

.nlml Zllt J* *» fci* own 

«amo withent aetlee to debtor. 

iLff !ui * without notloe to the debtor a 

eSSLw !i«“ *»B*feree as opposed to an 
2L;SS® ®®* ** «*“o* iw *00 itrongly 

pnipose and eflaot Is merely 
«o oonier a title and to enable the to sue 

1988 B/1A 9 


in his own name and has nothing to do with 
possession. It is merely designed to circumvent 
the necessity for notioe to be given to the debtor 
before the assignee sues him. [P 6 0 1] 

(d) Transfer of Property Act (1882), Section 
130 (1)— Right under and right conferred by 
S, 52 (2) (c), Presidency Towne Insolvency 
Act—Distinction between. 

The express right of the assignee to sue a debtor 
in his own name conferred by S. 130 (1), T. P. 
Act, and the ‘‘possession, order or disposition" 
giving rise to a condition of "reputed owner* 
ehip" under 8. 53 (2) (o), Presidency Towns Insol* 
venoy Aot, are two entirely separate and distinct 
things. It may very well be that so far as the 
assignee’s right to sue ie concerned It Is complete 
and yet there may be left with the assignor suob 
an appearance of continned or reputed ownership 
ae to invoke the order and disposition olaoee. 

[P 6 0 2] 

4 ^ (e) Presidency Towns Insolvency Act 
(1909), S. 52—Mortgage of book debts — Ap¬ 
propriate way to end reputed ownership it 
by express notice— Assignee only taking pot* 
session of mortgage properties end posting 
notices at entrances — Insolvency of trans* 
feror — Act of assignee held did net amount 
to notice to debtors—Book debts outstanding 
on date of insolvency application held avail* 
able for creditors of transferor. 

The only appropriate way to put an eod to the 
assignor’s reputed ownership of book debts is for 
the assignee to give notioe to debtors. If he does 
not do so, he prima facie leaves them—and volnn* 
tarlly leaves them—in the order and disposition 
and reputed ownership of the assignor. In view 
of the faot that he might at any time since the 
commencement of the seouzlty by giving notioe 
have terminated his consent to the Insolvent's re* 
puted ownership, H Is not open to him if he 
waits until the very last moment to say that he 
has had no time to do it. [P 10 0 1] 

In 1981 a person mortgaged his book debts. On 
8th January 198T the assignee took possession of 
the transferor’s property onder the charge and 
posted express notioes to the same effect at the 
entrances. No express notioe of the ohsrge wss 
despatched to the debtors. On 8th January 1987 
the transferor applied and got blxosell adjadloated 
lasolvwt: 
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Held that the aot of the aseigoee did not COD'* 
stitut'e notice to the debtors. It did not result in 
ending the reputed ownership of the insolvent. 
Hence the debts outstanding on 6th January 1937 
were property of the insolvent divisible among hie 
creditors ; English case law discussed, 

[P 10 0 2] 

Hartnell, Paget and Foucar — 

for Official Assignee. 

Clark and Snrridge — 

for Messrs. Balthazar & Son. 

Judgment. — The only simple thing 
about this case is its facta. A certain 
Mr. Aviet Stephens waa at all material 
timea the lessee of an establishment known 
as the “Silver Grill” at which he carried 
on the business of a modern restaurant. 
Mr. Stephens had a current account with 
Messrs. Balthazar & Son, Ltd., bankers of 
Rangoon whom I shall hereafter call “the 
Bank”. In March 1931, Mr. Stephens 
executed a document whereby he charged 
in favour of the Bank the whole of the 
etook-in-trade, furniture, fittings, and goods 
and chattels relating to his business at the 
“Silver Grill,” together with all bis “book 
debts, present and future, for the time 
being due and owing” to him in connexion 
with his said business, with the repay¬ 
ment to the Bank on demand of any 
balance outstanding on his current ac¬ 
count. On or at some date prior to 5th 
January 1937, the Bank closed Mr. Step¬ 
hens’s account and default waa therefore 
made by him in payment of the amount 
due to the Bank. Though it is not, I 
think, anywhere so admitted in the plead, 
ings, I must take it that that was so, as 
the whole matter has, without contradic¬ 
tion from either party, been argued upon 
the footing that when the Bank went 
into possession” on 6th January 1937* 
under Cl. 9 of the instrument of charge, 
the charge bad become fixed and the 
Bank’s power of entry had arisen under 
that clause. It is not alleged that any 
power of attorney was ever executed by 
Mr. Stephens under Cl. 11 of the charge. 
On the afternoon of 6th January 1937, the 
Bank exercised its right of taking possession 
under Cl. 9 of the instrument of charge. 
It is important to observe what steps the 
Bank actually took and there being' no 
dispute in this respect, I shall set them 
out briefly. On 5th January at 3 p. m. 
the Bank by its servants took physical 
possession of the premises and posted 
notice at each entrance bearing the words 
"Balthazar & Son, Ltd., mortgagees in 
possession”. The Bank’s assistants were 


forthwith placed in charge of the premises. 
On 7th January 1937, Mr. Stephens waa 
adjudged insolvent upon his own petition 
presented on the previous day. In thia 
case therefore the insolvency "commenced” 
with the presentation by Mr. Stephens of 
his own petition on 6th January 1937. 
The Bank proceeded to ascertain from the- 
books what the outstanding debts were- 
and from 6tb January onwards started to 
send bills out in the name of the Silver 
Grill. They were some 340 in number. 
It was not until 12th January that thS' 
Bank acquired a rubber stamp, “Baltha. 


zar & Son, Ltd., mortgagees in posses¬ 
sion”, which was used upon all bills sent- 
out on and after that date. In addition^ 
to that it appears from para. 7 of the res¬ 
pondent's particulars dated 8th May that- 
specific notice of the fact that the boob 
debts were charged to the Bank was given- 
to all debtors resident outside Rangoon- 
and to certain debtors resident in Rangoon 
on or after 8th January. The upshot- 
therefore is that, though the Bank seems- 
to have lost no time in sending out th^ 
bills, no express notice was given until 
after the date of the commencement of^ 
the insolvency to any individual debtor 
of the fact that the debts were charged to* 
the Bank. By 30th January 1937, how¬ 
ever, all the debtors, except 30 whose* 
addresses were unknown, had received ex¬ 
press notice of the charge from the Bank. 

Those constitute the whole of the essen* 
tial facts and upon them the OffioiM 
Assignee claims that the whole of the book 
debts outstanding on 6th January 1937 
vested in him as property divisible amongst 
the insolvent’s creditors. On the other 
band, the Bank claims to assert a charge- 
over these book debts in priority 
rights of the unsecured creditors. ThC' 
questions involved are both important and- 
difficult and upon many of them ther^ 
appears to be a complete absence of 
authority in India or Burma. The 
question I have to consider is 
instrument of charge of 3l8t March 
falls within 8.130 (1), T. P. Aot, 1882 , as- 
amended. for, upon the answer to 

question certain consequences may depend. 

The question is whether a more hypotb^ 
cation” or “charge” of book debts whiofr 
do not exist at the time of the oharge bus 
are to arise in future constitutes a transier 
of an aotionable olaim” within the 
ing of the section. The section is m these* 

words : 
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The transfer of an aotionable olaim whether 
with or without oonsideratlon shall be efieoted 
only by the execution of an inetrument in writing 
signed by the transferor or his duly authorized 
agent, and shall be complete and eSeotual upon 
the execution of such instrument and thereupon 
all the tights and remedies of the transferor, 
whether by way of damages or otherwise, shall 
vest in the transferee, whether suoh notice of the 
transfer as is hereinafter provided be given or not: 

Provided that every dealing with the debt or 
other aotionable claim by the debtor or other 
person, from or against whom the transferor would, 
but for such instrument of transfer as aforesaid, 
have been entitled to recover or enforce such debt 
or other aotionable claim, shall (save where the 
debtor or other person is a patty to the transfer or 
has received express notice thereof as hereinafter 
provided) be valid as against such transfer. 

I entertain no doubt that a mere 
"hypotheoation” or “charge” amounts to 
a “transfer” for the purpose of 8. 130 (l). 
The definition of “transfer of property” 
contained in S. 5, T. P. Act, 1882, does not, 
1 think, affect the question, as that is a 
definition of the composite phrase “transfer 
of property” for the purpose only of those 
sections of the Act which immediately 
succeed it in which those particular words 
frequently occur. I think that quite obvi¬ 
ously the word “ transfer ” is used in 
B. 130 (l) of the Act in the same wide 
sense as that which is attributed to the 
word “convey” by the definition to be 
fonnd in 6. 206 (i) (ii) of the Law of Pro. 
perty Act, 1925. And there is a substantial 
authority in India for so extending its 
meaning : see 33 Bom 610^ at p. 627, 34 
Mad 53^ and 38 Mad 297^ at p. 299. Had 
there remained any doubt in my mind as 
to this, that doubt would have been dis- 
polled by the words of Lord Moulton in 
37 Bom IGS^IO I A 24* where he ex¬ 
pressly dealt with the question by saying: 

In the present ease the respondent bases his 
olaim on a deposit of the policy and not under a 
written transfer, and claims that this creates a 
charge on the polloy. The section, I. e. S. 130, 
T. P. Aot, speolSoally enaeti that snoh a proceed* 
Ing ahall not have any snoh etfeot; suoh a charge 
created by a written doonment. It 
follows that the respondents acquired no right 
whatever to the policy or Its proceeds by reason 
of the deposit. 

l.Ardeslt Belonjl Bnrti v. Sirdar All Khan, 
(1909) 88 Bom 610=4 I 0 601=10 Bom L B 
1146. 

3. Bamasami Filial v. Motha Obettl, (1911)84 

Mad 63=6 I 0 884. 

8. Mntbnkrlsbna Aljar v. Veraraghava Iyer, 
A I B 1916 Mad 1081=91 I 0 816=88 Mad 
397=96 M L J 866 (7 B). 

4 . MulraJ Khatan v. Vlshwanaib, (1918) 87 Bom 
198=17 1 0 627=40 1 A 34=16 Bom L B 9 
(PC). 


And the comment; made upon that; pas¬ 
sage by Sir George Rankin in 58 Cal 136® 
at p. 147 is : 

Thus, the Board rejected the respondent’s oon* 
tention that 8. 130, as amended in 1900, referred 
to the transfer of absolute rights and not to the 
creation of a more charge. 

In my judgment therefore, a mere 

hypothecation” or “charge” is a “transfer’ ’ 
for the purpose of S. 130 (1), T. P. Act, 
1882, as amended. But the more diflSoulb 
question, and one upon which there seems 
to be a complete absence of authority in 
India or Burma, is whether a debt which 
is in every sense a future debt can consti¬ 
tute an “aotionable claim” for the purpose 
of the section. The sense in which tha 
words “future debt” are used in the instru¬ 
ment of charge of Slst March 1931 is not 
merely that of debilum in pree-ienti sol- 
vendum in juiuro^ but must include debts 
to become due from potential customers 
who are nob yet ascertained or ascertain, 
able and with whom no present relation¬ 
ship exists giving rise to any possibility 
of any future liability. The question is 
whether suoh a debt can be said to oonsti- 
tute any aotionable olaim”, against a class 
of persons who, as debtors, do not exist. 
Had S. 130 (1), T. P. Act, stood alone, 

I think that its own terms would have 
been strong enough to point irresistibly to 
a oonstrootion of tbe words “aotionable 
olaim” in the sense of an existing olaim in 
the sense that tbe relationship upon which 
it rests must already exist. Por, it appears 
to contemplate the immediate vesting in 
the transferee of “all the rights and 
remedies of the transferor”. Obviously no 
immediate right or remedy can “there¬ 
upon” rest in a transferee in a case in 
which no liability, certain or contingent, 
exists. And I should for that reason have 
been disposed to construe 8. 130 (1), had 
it stood alone, in a restricted sense. Bub 
the real difficulty is created by tbe defini- 
tion of 'aotionable olaim” which is con¬ 
tained in 8. 3 of the Aot. That definition is: 

Aotionable claim means a claim to any debt 
other than a debt eeoared by mortgage of immov¬ 
able property or by hypothecation or pledge of 
moveable property, or to any beneficial interest in 
Immovable property in the poseesalon, either 
aotoal or oonetrnotlve, of the claimant, which the 
Olvil Conits recognize as afiording gronnda for 
relief, whether snob debt or beneficial interest be 
existent, accruing, conditional or contingent. 

6. Imperial Bank of India v. Bengal National 
Bank Ltd., A I B 1931 Cal 233=181 1 0 689 
=68 Cal 136=63 0 L J 269=84 OWN 606. 
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It is, to my mind, the word “existent” 
wbioh for the present purpose is the signi¬ 
ficant word. It has to be noticed that the 
four words in question qualify not the 
claim but “the debt or beneficial interest”. 
There are four classes of debts described: 
existing debts, accruing debts, conditional 
debts and contingent debts. A debt, the 
relationship giving rise to which does not 
yet exist, is clearly not a contingent debt. 
It appears to me that I must treat these 
four classes as the only classes of debt 
that the definition intends to embrace. 
Prima facie, a liability to arise in the future 
on the part of an unknown person out 
of a relationship, contractual or otherwise, 
which does not yet exist, cannot, on any 
ordinary use of language, be described as a 
“debt” : still less can it be described as 
an "existing” debt. Neither can it be 
'accruing” or "conditional" and, in my 
view, it cannot be "contingent”. A oontin- 
genoy is something that may happen in 
future which affects a present relationship. 
For instance, a contingent interest, such 
as a contingent life.interest, presupposes 
an existing interest which may or may not 
develop into an interest in possession. The 
interest is there all the time. It is even 
saleable as such. It seems to me that 
when S. 3, T.F. Act, refers to an "existing” 
debt, it intends thereby to exclude a debt 
wbioh does not yet exist at all, To hold 
otherwise would I think involve reading 
into the definition the antithesis of each 
of the words used and expanding it to 
read "existing or non.existing”, accruing 
or immediate conditional or unconditional, 
contingent or certain. That in my view 
does too much violence to the language. 
Moreover, as I have already pointed out, 
8. 130 (1) in its terms appears to point to 
an immediate interest of some sort passing. 
And that while it is in every way appro, 
priate to an accruing, condition al or con. 
tingent debt, it cannot be reconciled with a 
debt which does not exist at all. In the 
three first oases an interest already exists 
which may or may not become a present 
debt. It would for instance in such oases 
be proved for as a debt under B. 46 (3), 
Presidency Towns Insolvency Act. But a 
non-existent debt in the sense of a liabi¬ 
lity to become due in future from an un. 
ascertained person and to arise out of a 
relationship not yet established obviously 
imports no present interest at all and is 
not easy to fit into the intention of S. 130 
(1) of the Act. It may be quite true that 


apart from the Transfer of Property Act 
a non-existent debt may be capable of a 
present assignment. Indeed it has in 
England been held over and over again 
that it can. To take for instance one oass 
only: Lord Watson in the well-known case 
in (1888) 13 A C 523® at p. 533 says : 


Choses in action do not come within the scope 
of the Bills of Sale Aots, and though not yet exist' 
ing may neverthelesB be the subject of present 
assignment. 


With that I respectfully agree. And 
I should also agree that as has been 
argued before me, a floating charge creates 
a present security. Of that there can be 
no doubt. But what I have to consider 
here is not whether a non-existent debt 
is capable of assignment in general or 
whether in general a charge is capable of 
being presently created over it, but whe¬ 
ther it is capable of aesigument under the 
particular terms of S. 130 (1), T. P. Act, 
so as to bring it within that section, and 
for that purpose I have to construe the 
expression "aotionable claim” cot in the 

light of the English authorities, but accord¬ 
ing to the strict and technical definition 
that the Act itself has provided. It is 
merely oonfusing to say that a charge upon 
future non-existent debts is one which 
creates a present security in the sense 
that it will attach if and when those 
debts arise. Of course it is. The point 
wbioh I am considering now however is 
only whether suoh a charge when created 
is of that particular kind that is described 
in 8.130 (1) by the words "transfer of an 
actionable olaim". In my judgment there- 
fore, a olaim to a debt which does not 
exist at the date of the transfer —in the 
sense that there is no ascertainable debtor 
and no present relationship out of which 
a debt will or may mature—is not capable 
of being the subject of a transfer under 
8. 130 (1). T. P. Act, 1882, as amended m 


900. ^ - 

I have BO far, I fear, merely touohM 
pon the outlying difficulties that this 
ISO involves. Before going farther it u 
Boessary to see what is really the mate- 
lality of the effect of 8.130 (1), T. P. Aot| 
pon the facts of this case. There is no 
Dubt that in India and in Burma a thing 
I action, e. g. a debt, if it falls outside 
, 130 (1). T. P. Act. is as much transfer- 
ale in equity as it is so transferable m 
ngland. That is I think accepted on 

TaUby V. Official Beoelver, (1888) 18 *5*8 

=68 L J Q B 76=60 L T 162=37 W B 61S* 
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both sides and indeed it does not permit 
of argument. So far as a transfer of suoh 
a ohosa in aotion in equity in Burma is 
ooncerned, no question of S. 130 (1) can 
ex bypothesi arise. And in that oase the 
English authorities which clearly recognize 
over and over again an assignment of a 
debt not yet existing are relevant. It is 
as I think of the utmost importance to 
appreciate that S. 130 (1), T. P. Act, does 
no more than to clothe the transferee 
with the right to sue for the debt in his 
own name without the necessity of giving 
notice to the debtor as is necessary in 
England in the oase of an equitable assign, 
ment of a chose in aotion under S. 25, 
Judicature Act 1872, now S. 136, Law of 
Property Act 1925, or in India and Burma 
in the oase of a chose in aotion or action¬ 
able claim which falls outside S. 130 (1), 
T. P. Act. In both the two last men. 
tioned oases, the assignment is an assign, 
ment in equity and as such requires notice 
to vest in the assignee the power to sue 
the debtor in bis own name without join, 
ing the original creditor in the aotion or 
suit. The effect of 8. 130 (l), T. P. Act, 
is to create a position in India or Burma 
which is unique as regards those aotion. 
able claims which fall within it in that in 
the oase of assignments which are within 
the section, the necessity for notice to the 
debtor or other person subject to the 
actionable claim is discarded. It is mis. 
leading to talk in this country of legal and 
equitable titles. But if I may do so for 
once, the effect of S. 130 (l) is in the 
,oases which it covers to confer without 
|notioe to the debtor a legal title on the 
itransferee as opposed to an equitable title 
only. But it cannot be too strongly empha. 
sized at this stage that its purpose and 
effect is merely to confer a title and to 
enable the assignee to sue in his own name 
and has nothing to do with possession. It 
!• merely designed to circumvent the neces. 
pity for notice to be given to the debtor 
before the assignee sues him, as is still 
required la England. 

. dealing with 8. 130, I desire also 

to point out that the Proviso which, while 
It does nob expressly enable the trans. 
leror to give a good discharge, neverthe. 
less protMts the debtor in the oase of his 
paying the debt to the transferor before 
# express notice of the trans. 

w. The notice must be express notice. 
mr» Clark who has argned this oase on 
beball of the Bank haa first argued, as 


I have said, that the charge upon the non. 
existent debts covered by the floating 
charge contained in the instrument of 
31sb March 1931 is within 8. 130 (1), 
T. P. Act. I have already decided that 
they are not. But I propose for the 
moment to assume that I am wrong on 
that point. In that case it is urged that 
being within 8. 130 (1) all questions of 
their falling within the order and disposi. 
tion clause—Cl. 52 (2) (1) of the Rangoon In¬ 
solvency Act—is automatically precluded. 
In deference to the arguments addressed 
to me, I will deal with that point though 
strictly it does not arise in view of the 
opinion I have already expressed that 
8. 130 (1) does not apply 8. 52, Ban. 
goon Insolvency Act, 1909, is the section 
which describes what the property of the 
insolvent divisible amongst his creditors 
does not oomprise. It comprises (inter alia) 

.(o) all goods beiog at the commenoemont 

of tho insolvency in the possession, order or dis* 
position of the insolvent in his trade or business 
by the consent and permission of the true owner 
under such oircumstances that he is the reputed 
owner thereof: 

Provided that things in action other than debts 
due or growing due to the insolvent in the course 
of his trade or bueiness shall not be deemed goods 
within the meaning of Cl. (c). 

That business book debts are “goods” of 
the insolvent “in his trade or business” is 
quite clear. Now what Mr. Clark says is that 
if 8. 130 (1), T. P. Act, 1882, applies and 
being applied operates to vest in the as¬ 
signee the right to sue for the book debts 
in his own name, with no necessity for 
that purpose to give any notice to the 
debtor, then there is no room left for the 
operation of the “order and disposition” 
section of the Rangoon Insolvency Act. 

I don’t agree with this contention. The 
express right of the assignee to sue a 
debtor in his own name conferred byS. 130 
(1), T. P. Act, and the "possession, order 
or disposition” giving rise to a condition 
of “reputed ownership” under 8. 62 (2) (o), 
Presidency Towns Insolvency Act, are in 
my judgment two entirely separate and 
distinct things. It may very well be that 
BO far as the assignee’s right to sue is 
concerned, it is complete and yet there 
may be, as it seems to me, left with the 
assignor suoh an appearanoe of continued 
or reputed ownership as to invoke the order 
and disposition clause. This question can. 
not, of course, arise under English law as 
it so happens that the title to sue cannot 
become complete without notioe and once 
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notice is given there can be no question 
but that the order and disposition clause 
ceases to apply. It is quite clear that the 
giving of notice to the debtor is the only 
recognized way of putting an end to the 
reputed ownership of the transferor. It 
is only in India and Burma where a right 
to sue under 8. 130 (1), T. P. Act, where 
it applies, can be obtained without giving 
notice, that this question can arise. Let 
me take a simple case of a man who on 
entering his employment makes a deposit 
with his employer by way of guarantee of 
his good behaviour and gets a receipt for 
that deposit. The right to recover that 
deposit is an actionable claim and assign¬ 
able under 8. 130 (l). Let us suppose it 
is so assigned. The assignee gets the 
right when the time comes to sue for the 
deposit in his own name without giving 
any notice to the employer. Yet if the 
assignee leaves the receipt in the hands of 
the employee, the latter may have every 
appearance of the ownership and disposi. 
tioD of the deposit I give that merely as 
an illustration of the difference between 
the "right to sue” conferred by 8. 130 (1), 
T. P. Act, and the "possession, order or 
disposition” of 8. 52 (2), Rangoon Towns 
Insolvency Act. It seems to me to be not 
impossible that an appearance of "posses, 
sion, order or disposition” may very well— 
theoretically at least—remain long after 
the title of the original creditor has been 
transferred. 

For these reasons, even if I had thought 
that the non.existent debts which are 
covered by the instrument of charge dated 
31et March 1931 were within the meaning 
of "actionable claim” under 8. 130 (l), 
T. P. Act, 1882, I should still have held 
that they were not, for that reason alone, 
incapable in law of being in the "posses, 
sion, order or disposition” of the insolvent. 
That brings me to the third point in this 
case. And in some ways it is the most 
difficult of all, because it involves, when 
understood, a painful oonffict of opinion 
between two eminent lawyers. Mr. Paget 
says, and Mr. Clark accepts it—and, 
indeed, there can be no doubt—that, if 
S. 130 (1), T. P. Act, 1882, does not apply 
to this case, then no notice having in fact 
been given to the several book debtors of 
the insolvent’s business at the date of the 
commencement of the insolvency, the book 
debts as at that moment were in the 
"possession, order or disposition" of the 
insolvent. That is conceded. 


It has been established by a long line of 
English authorities that, in the case of an 
equitable assignment of book debts, the 
only way of putting an end to the "posses, 
sion, order or disposition” of the bankrapt 
is by giving or attempting to give notice 
to the debtors and that until then they 
remain in his order and disposition. 1 do 
not, of course, overlook that under S. 25 
of the Judicature Act it so happens that 
the same notice is the means of complet. 
ing the assignee’s right to sue the debtor. 
That was the foundation of the argument 
of Mr. Clark which I have rejected that 
the question "right to sue" and "order and 
disposition” are really one and the same 
thing. However that may be, it is too 
firmly established to be doubted now that 
notice is necessary under English law to 
put an end to ' the order and disposition" 
of the bankrupt and, upon the footing 
that 8. 130 (1). T. P. Act, 1882, does not 
apply, that is accepted here by both par. 
ties. The real difficulty arose from the 
words "by the consent of the true owner . 
1 am not concerned, for the moment, with 
whether a chargee is a "true owner". But 
the point taken by Mr. Clark is this. He 
admits that, if my decision on either of 
the last two points is right, the boob-debts 
were "in the possession, order or disposi* 
tion” of the insolvent. But he says that 
by the steps the Bank had taken, it bad 
done everything in its power to put 
end to its own "consent and permission 
and that, accordingly, the order and dis. 
position section of the Rangoon Insolvency 
Act had ceased to operate on the book 
debts at the moment the insolvency com. 
menoed. He points particularly to bis 
having taken physical possession of the 
premises on the ahernoon of 6bh Januaiy 
and to his having put notices up at their 
doors to the effect that the Bank was in 
possession as mortgagee. No reasonable 
man he says who saw that would doubt 
that the Bank’s oonsent to any further 
order and disposition by Mr. Stephens of 
his own book debts had ceased. There 
may be force in that contention. ^ But 
before reaching it, I have to determine 
and this as it seems to me is the crux o 
the matter—whether there is, or is not, in 
India a rule—it may be an 
—that the consent and permission of tn 
true owner of book debts to the oontiuuea 
order and disposition of them by the 
insolvent must and can only be wit 
drawn by the process of giving* or at any 


^938 In the matter of AviET Stephens \Braund J,) Rangoon 7 


rate of attempting to give, notice of the 
assignment to the debtors. 

So far as the English authorities go— 
and they are the only authorities whioh 
•exist for this purpose—it is I think true 
to say that over a long period of time it 
has been thought that until such a notice 
has been given or been attempted to be 
given, book debts remain, not only in 
•order and disposition of the bankrupt, but 
in bis order and disposition with the con¬ 
sent and permission of the true owner. 
Bovill C. J. in (1868) 3 G P 334^ at 
pp. 344 and 345 referred with approval to 
the well-known passage from Lord Justice 
Turner’s judgment in (1857) 1 De G & J 127® 
at p. 140 in which be said: 

Looking at the question upon principle, what is 
the object of the enactment ? Clearly to prevent 
credit being obtained by an apparent ownership 
.assumed with the consent and permission of the 
true owner, To conSno the enactment to oases 
in which there is a visible ownership, would bo to 
subvert decisions without end upon the subject; 
nor would it be consistent with the object of the 
•enactment, for. credit may bo got as readily upon 
-property in which there is not, as upon property 
in which there is, a visible owneeebip. Consider¬ 
ing then the enactment to extend to personal 
chattels in which there is no visible ownership, 
when (to adopt the language of the statute) is a 
•bankrupt to be said with the oonsent and permis¬ 
sion of the true owner to have had in bis posses¬ 
sion, order or disposition goods and chattels of 
this desoription, whereof be was the reputed 
owner oc whereof be has taken upon himself the 
sale, alteration or disposition as owner 7 How is 
the true owner to prevent the reputed ownership? 
How oan it be prevented, otherwise than by 
<notio6 to the person who is under liability in 
respeot of the chattels ? The law has said this Is 
the mode of preventing reputed ownership as to 
•debts : and, is there to be one law as to debts and 
-another as to legacies ? The plain object of the 
statute is that the true owner shall not permit 
'the order and disposition to remain with the 
bankrupt; and, if he does not take tbesteps which 
are necessary to prevent it, surely he must be 
taken to permit it. 

Long before this date it appears to have 
4)600 recognized in England that the one 
way of withdrawing "oonsent” to the 
•order and disposition of the transferor was 
by giving notice to the debtor, beoanae 
until that notice was given the debts 
remained capable of being discharged by 
the original creditor. Again in (1888) 13 
A 0 623® at p. 534 the rule is stated 
broadly by Lord Watson. He says : 

In the CMS of book debts, m In the oase of oboeee 
dn notion generally, intimation of the aiaignee’e 

7. Cooke V. Hemming. (1868) SOP 834=87 L J 
0 P 179=18 L T 779=16 W B 903. 

Bartlett v. Bartlett, (1867) 1 De G J 127s 
96 L J Ob 677=8 Jut (N8) 705=6 W B 611. 


right must be made to the debtor or obligee in 
order to make it oomplete. That is the only pos¬ 
session which bo can attain so long as the debt is 
unpaid, and is sufficient to take it out of the order 
and disposition of the assignor. In this case the 
appellant's right, if otherwise valid, was, in any 
question with the respondent, duly perfected by 
his notice to Wilson Erothers &, Co. before Izon 
became a bankrupt. 

In (1898) 1 Q B 787® A. L. Smith L. J. 
makes the general observation that: 

It is not disputed that absence of notice to a 
debtor by the assignee of a debt leavesadebt with¬ 
in the order and disposition and reputed owner* 
ship section of the Bankruptcy Act. 

It is true that I am now dealing with 
"consent” and not "order and disposi- 
tion”. But that passage must imply the 
view that, being within the order and dis¬ 
position clause until such notice is given, 
there is a voluntary and permissive leav¬ 
ing of the goods in the assignor’s order and 
disposition. It is not altogether easy—and 
indeed I am not sure that it is not a mis- 
take bo try—bo sever the question of 
order and disposition from that of consent, 
because so long as a man refrains from 
doing that which is necessary to put an end 
to the order or disposition of the insolvent, 
it is implicit that that order and disposition 
continues with bis "consent”. It is sug- 
gested in the present oase that it would 
be unreasonable, and almost impossible, 
for the Bank to have taken steps to give 
notice to the debtors earlier. I do not 
follow why. The security was originally 
taken in 1931. The Bank had power at 
any moment since then to make the appro, 
priate demand under the instrument of 
charge, to crystallize the security and to 
give notice to the debtors. For six years 
it did not do so. It is very material to 
observe that the Bank did in fact have 
power at any moment to establish its own 
position without any doubt. It even had 
power to require a power of attorney. 
Against this it is contended that if the 
Bank bad done so, it would inevitably have 
brought the basiness to a standstill. That 
is quite true. But the answer to that 
appears to me to be that that is a defect 
which is inherent in any kind of floating 
eeourity. If a person takes this form of 
charge, he takes it with the risk of waiting 
too long before giving, or attempting to 
give, that notice which is neoeBsary to put 

9, In re Goeke, Jonao &. Oo.: Ex parte The Truatee 
(1898) 1 Q B 787=67 L J Q B 677=78 L T 
899=46 W B 469=6 Manaon 76=14 TLB 
827. 
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an end to the reputed ownership of the 
insolvent. It is a risk inherent in the form 
of seoarity itself. 

I desire now to pass to those oases whioh 
have introduced a modifioation in the abso¬ 
lute and arbitrary rule that notice must 
actually have been received by the debtor 
at the date of the bankruptcy of the 
assignor in order effeotually to withdraw 
the assignee’s consent to the order and dis¬ 
position remaining with him. Those cases 
are: (1833) 6 B & Ad 674,^® (1873) 8 Ch 
A 144“ and (1848) 2 Ex 303.*^ They all, in 
the first place, recognize the principle that 
prima facie notice to the debtor is the 
proper and only means to withdraw con¬ 
sent. There is no relaxation whatever of 
that principle. I cannot emphasize that 
too strongly. But they go on to say that if 
the assignee has done all in his power to 
give that notice, then that will suffice, 
although, because either of some accident 
or through shortness of time, the notice 
does not reach the debtor in time before 
bankruptcy intervenes. In (1833) 5 B & 
Ad 674^® the true owner of goods permitted 
them to remain in the possession of the 
bankrupt until the day before the com. 
menoement of the bankruptcy. He then 
demanded them. But his demand was 
refused. This was not actually a case of 
an assignment of a chose in action but of 
a chattel. The principle is, however, the 
same. It was held that he had, before the 
bankruptcy intervened, taken the proper 
steps and that it was not his fault that it 
bad been unsuccessful. (1873) 8 Gh A144^^ 
was again a case of assignment of goods. 
Here again a demand for delivery of pos¬ 
session was given before the bankruptcy 
but was not complied with. Again it was 
held that the proper and appropriate step 
had been taken and that "consent” was 
thenceforth at an end. (1848) 2 Ex 303^* 
is a case of an assignment of a debt. Here, 
a letter containing the notice was posted 
by an assignee in England to a debtor 
in Australia. Before the notice reached 
Australia, the assignor had become bank, 
rupt. It was held that the assignee had 
taken the proper step before bankruptcy by 
despatching notice of the assignment to the 

10. Smith V. ToppiDg, (18S3) 6 B & Ad 674=3 Nev 
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debtor and that by so doing he had with, 
drawn his consent to the continued order 
and disposition of the bankrupt. In order 
to understand the real meaning of these 
oases, it has to be appreciated that in each 
case the proper step bad been taken before 
the bankruptcy commenced but for som» 
reason or other was not effectual. 

I now come to the case in (1895) 2 Gh 
872,^^ It has first to be observed that thie 
is a decision of Stirling L. J. and, as such, 
entitled to more than usual respeot. In 
this case in 1891 a tobacconist mortgaged 
(inter alia) bis book debts for the titc& 
being. On 9th May 1893, the mortgageea 
appointed a receiver of the entire premises 
and business under the Conveyanoing Act, 
1881 and the receiver went into possessiou- 
Ou 16th May the tobaooonistoommittedan 
act of bankruptcy and on 17th May the 
mortgagees commenced an action on their 
mortgage, in which, on 19th May, the same 
receiver was appointed by the Court. Ne 
notice was ever given to the debtors by the 
mortgagee or by the receiver at any time- 
It is to be seen therefore that in this case 
the receiver was first appointed on 9th 
May and the act of bankruptcy took place 
on IGth May. It has to be observed too 
that no one bad the courage to suggest iib 
this case that the appointment of the 
receiver on that date and his going into 
possession of the business premises could 
by itself have served to withdraw the con¬ 
sent of the true owner to either the book 
debts or any other ohose in action remain¬ 
ing in the order and disposition of the 
assignor. It is assumed throughout tbak 
the proper and normal way is to give notice 
to the debtor. The importance of thie 
ease is the statement of principle which 
Stirling L. J. draws from the three oases ii> 
(1833) 5 B & Ad 674*®. (1873) 8 Oh A 
144** and (1848) 2 Ex 303** whioh I have 
already dealt with. He says; 

The oonolaaioD from these authorities appear* 
to be that althoagh from absenoe of notice oon* 
sent on the part of the tme owner to the debt 
remaining in the order and disposition of th» 
bankrupt, is prima facie to be inferred, still that 
inference may be rebutted by other facts and ww 
be rebutted if, in the language of the lodges ofthe 
Court of Exchequer, the true owner takes every 
possible step to obtain poseession of the debt; or 
if, in the language of Mellish Ii, J., the failure w 
obtain possession is not attributable to any famt 
of hia own. I may add that the oases in (164lj ’ 
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2 M D <& D 219(1648) 2 Ex 105 and (1856) 
6 El & Bl 227^^ appear to me to establiah that if 
the proper eteps are taken while the assignee hae 
no notice of any act of bankruptoy, the assignee 
will be entitled to the benefit of the protection 
conferred by 8. 49, Bankruptcy Act, 1663. 


This being my view of the state of the law, I 
have next to apply it in the present case. If the 
bankruptoy had occurred within a short time after 
9th or 16tb May 1893, I should have thought that 
the doctrines laid down in (1833) 6 B A Ad 
67410. ( 1373 ) 8 Oh A 144 H A (1848) 2 Ex 30312 
applied. In point of fact, however, the receiv¬ 
ing order in bankruptoy was not made until 16th 
June 1893, a month later than the receivership 
order. In the interval there was ample time to 
give the usual notice to the debtors of the bank¬ 
rupt. 


It is that last paragraph that is relied 
upon by the Bank io this ease. It is said 
that, if there had not been that interval 
between the date of the appointment of 
the receiver on the 9th May and the date 
of the receiving order on the 16feh June, 
the learned Judge would have applied the 
principles in (1833J 5 B & Ad 674'® not. 
withstanding that no attempt to give any 
notice had been made. It is said to be 
authority for the proposition that both 
notice and any attempt to give notice may 
be dispensed with if oircumatanoes show 


that the assignee has taken other steps to 
withdraw his consent. In my view that 
is not an accurate view of what Stirling L. J. 
has said. He nowhere says that any other 
step than the step of giving notice will 
suffice to withdraw the assignee’s consent. 
What he does say is that, if there is no 
time to take that step, then he thought 
that the principle in (1833) 5 B & Ad 674*® 
might apply and it might in the special 
oiroumstances be dispensed with. Mr. Clark 
is contending before me that the giving of 
notice to the debtors may be replaced by 
the act of going into posaession and dis¬ 
playing notices at the entrance. (1895) 2 
Oh 872 * is no authority for that. All it ie 
authority for is that if there ie not time to 

P'oPS'f step, then in the opinion 
of Btirling L, J., it ie of course obiter, as 
he eventually decided that there had been 

assignee, it 

might be diepensed with altogether. On 
the contrary, ha expressly recognizes that 
the giving of notice and no other expedient 
is the proper means of terminating the 
consent to the order and disposition of the 
bankrupt and he expressly reject s any sug. 

U. Be Skyan, (1841) 2 M D A D 219 . 
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gestion that the appointment of the recei. 
ver was by itgelf sufficient. For he says 
at p. 882: 

I think that neither the appointment on the 
9tb May nor the subsequent appointment by the 
Court was sufficient to take the debts out of the- 
ordec and disposition of the bankrupt with the 
consent and permission of the true owner, unless 
followed within a reasonable time by the appro¬ 
priate step for obtaining possession of the debts by 
giving notice to the debtor. 

He expressly recognizes the giving of 
notice as the appropriate and only suffi¬ 
cient step, but he thinks that in a proper 
case it might be excused where the assignee 
has had no time to do so otherwise than 
by his own neglect. That is the case on 
which the Bank principally relies. And 
I concede that, if Stirling L. J.’s observa¬ 
tions there represent the law, then it is- 
very apposite to this case. For, in this case, 
the Bank went into possession on 5th 
January and the insolvency commenced 
less than forty.eight hours later. But 
Stirling L. J.'s view baa been the subject 
of a strong criticism in (1914) 2KB 910.^^ 
The facts in this case were very similar to 
those in (1895) 2 Ch 872.'® A receiver had 
been appointed by the mortgagee on the 
29th November and had remained in pos¬ 
session till the 17tb December without 
giving notice to the debtors. The reason 
was that certain negotiations for a compro¬ 
mise were in progress. The actual deoi. 
sion was the same as in (1895) 2 Cb 872,'® 
that there bad been undue delay in giving 
notice. Again it is never doubted that the 
proper step is to give notice. In the course 
of bis judgment, Horridge J. reviews the 
authorities and refers to the passage in 
Stirling L. J.’s judgment which I have set 
out earlier and says : 

Id that case the aseignee of the debts had on 
9tb May 1893 appointed a receiver and bad no 
notioe of the aot of bankruptoy oommitted by the 
assignor on the IGth May until the receiving order 
was actually made, which was on the 16th June 
and Stirling J. in his judgment, in the passage at 
p. 861 which begins 'this being my view of the 
state of the law’, does intimate that, inasmuch as 
the assignee had commenced proceedings which 
would In the ordinary oourse have culminated in 
a notice to the debtors before the aot of bank- 
rupko; if so short a time bad elapsed between the 
appointment of the receiver and the receiving 
order as in faot not to have given the assignee an 
opportnnity of serving the notice, he would have 
held that the assignee, by getting the receiver 
appointed had intimated the withdrawal of hia 
consent. 1 have great doubts in my mind whether 

17. In re Neale; Ex parte the trustee, (1914) 2 E B 

910=83 L J E B 1118=110 L T 986=68 S J 

686 . 
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that passage in Stirling J’s. }udgment is ooireot. 
M; doubt is whether, when the assignee could at 
any time have given notice to the person owing 
the debt, he can be said to have taken every 
possible step by getting the appointment of a 
receiver even in a case where the receiver has no 
reasonable time in which to give notice. 

What Horridgo J. ia saying there is 
that he gravely doubts whether, in a case 
in which there have been years in which 
notice could have been given but during 
which it has not been given, the assignee 
who is in the end forestalled by an abrupt 
bankruptcy can say that he bad taken 
"every possible step" towards cancelling 
his consent to the order and disposition of 
the bankrupt. The words “at any time" 
in the passage from the judgment of Hor. 
ridge J. clearly mean at any time since 
the security was created". As I have 
already said, it seems to me that, if an 
assignee delays giving notice till the last 
moment, he must, having regard to this 
form of security, do so at his own risk. It 
is an inherent danger in the form of seen, 
rity itself. He cannot say that he could 
nob at any time during the past six years 
have reduced these debts into possession 
and terminated all semblance of reputed 
ownership on the part of the assignee. 
I feel bound, but not without considerable 
diffidence, in this oondiot of dicta of dis¬ 
tinguished English Judges, to prefer the 
view expressed by Horridge J. 

The principles which I deduce from these 
authorities are these: (l) That throughout 
the oases the only appropriate way to put 
au end to the assignor's reputed ownership 
of book debts that is recognized is for the 
assignee to give notice to the debtors. (2) 
That, if he does not do so, be prima facie 
leaves them—and voluntarily leaves them 
—in the order and disposition and reputed 
ownership of the assignor. (3) That in view 
of the fact that he might at any time since 
the commencement of the security by giv¬ 
ing notice have terminated his consent to 
the insolvent’s reputed ownership, it is 
not open to him if he waits until the very 
last moment to say that he has had no 
time to do it. 

I have been able to find no reported 
oases in which any step but the step of 
giving or attempting bo give notice before 
the bankruptcy has been held to be ade.. 
quate to withdraw consent. As to the 
facts of this case they are simple. It is 
mot contended that, before the commence, 
ncent of the insolvency, any express notices 
'Of the charge were despatched to, or reoei. 


vod by the debtors. What is really relied 
upon is, first, the act of the Bank in taking 
possession on the 5th January and secondly 
the posting of notices at the entrances. 

I am unable to hold that the mere act of 
taking possession of the business and the 
premises by the Bank constitute notice of 
the assignment of the book debts any 
more than the appointment of the receiver 
in (1895) 2 Ch 872^* was thought by Stirl- 
ing L. J. by itself to be sufficient to with, 
draw the mortgagee’s oonsent to the order 
and disposition of the bankrupt. Indeed, 
what is it notice of? Merely of the pos- 
session of something unspecified! And to 
whom is it notice? To those observant 
passers by who happen to see itl_ The 
same observations apply to the posting of 
the notices at the entrances. I do not 
think for a moment that they can be taken 
to constitute notice to debtors who may, 
indeed, be in any part of Burma or the 
world. 

If I am right in thinking, upon the 
authority of Horridge J's. criticism in 
(1914) 2KB 910^^ of the dicta of Stirling 
L. J. in (1896) 2 Ch 872,^^ that where the 
security was created long ago and might 
at any time have been fixed by the chargee, 
the giving or attempted giving of notice to 
the debtors is not to be dispensed with 
altogether upon the footing that the 
assignee has done bis best to withdraw his 
consent, then 1 should be unable to bold 
that the steps actually taken by the Bank 
have been sufficient to withdraw their 
consent to Mr. Stephens' reputed owner, 
ship. It would not, moreover, have been 
beyond the Bank’s powers, even in a case 
where there are four hundred book debts, 
to have got the required notices into the 
post between 3 P. M. on the 5th January 
and the morning of the 7th January. The 
books were actually in their possession. 
I have only to add that in my view the 
owner of a charge upon^ book debts is, 
upon the authorities, the "true owner of 
them for the purpose of 8. 62 (2) (o), 
Bangoon Insolvency Act. 

In the result therefore I must declare 
that such of the book debts belonging to 
the insolvent and relating to his busiuMS 
carried on at the "Silver Grill as at the 
date of the commencement of the insol¬ 
vency of the insolvent on 7th January 
1937, were outstanding and were not book 
debts which actually existed on Slst March 
1931, are property "of the insolvent divi- 
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sible among his creditors. I must order 
the respondent Bank to account to the 
Official Assignee for all such book debts as 
have been received by the Bank or by any 
person for the order of the Bank since tbe 
date of tbe commencement of the insoh 
venoy subject nevertheless to the deduo. 
tion by the Bank of such proper expenses 
as may have been incurred by it in or 
about their collection. 1 must make an 
order upon the Bank to pay the Official 
Assignee’s costs of this petition. Tbe hear- 
ing has lasted four days and, I think, an 
advocate’s fee of fifteen gold mohurs for 
each of tbe four days will be a proper one. 

V.B,B./r,K. Order accordingly, 

A. I. R. 1938 Rangoon 11 
Roberts C. J. and Sharpe J. 

Hashim Ismail Dooply — Defendant 1 

— Appellant. 

V. 

Ohotalal — Plaintiff — Respondent. 

First Appeal No. 67 of 1937, Decided 
on 13th July 1937, against decree of 
Braund J., D/- 10th August 1936. 

{•) Preiidency Towns Insolvency Act (1909), 

43*^Acts done by insolvent subsequent to 
his discharge are not invalid-^But Court may 
In certain cases revoke discharge. 

AUbough under B. 43 it is tbe duty of the 
dlfioharged insolvent to assist the Official Assignee 
in the realization of his property, this does not 
mean that acts done by him subsequent to his 
dlsobarge are rendered thereby invalid, but only 
that in some oiroumstances the dlsobarge may 
be revoked. An order of conditional dlsobarge is 
not a contingent order but an absolute one. 

/LV ^ (P 12 0 2] 

(b) Contract Act (1872), S. 23 — insolvent 
getting discharge conditional upon bis con- 
•entlng to decree being passed for alt proved 
debts-Subsequently, one of scheduled cre- 
jlitors agreeing to advance certain loan to 
insolvent and to waive all claims to his debt 
in insolvency — Insolvent and B as surety for 
insolvent executing promissory note in favour 

creditor for original debt with interest— 
Suit by creditor on promissory note—Agree* 
men! bald valid and enforceable and decree 
«ould be passed in favour of creditor. 

« «« granted a discharge under 

8s 39 (1), Preildenoy Towns InioWenoy Aok oon- 
dltional npon his consenting to a decree being 
passed against him In favour of official assignee 
for the fall amount of hie debts proved In the 
insolvency. Bobsequently A, one of the sobednled 
creditor!, agreed to advanoe oertaln amount of 
loan to tbe insolvent and to waive hie claim to 
the snm due to him from the official sselgnee as 
M OEcdltOE in the insolvency. The insolvent and 
fi as a surety for the insolvent executed a pre^ 
btlnory note for tbe original amount of debt 
ffrOTed in the Insolvenoy with Interest tureen 


from the date of insolvenoy. The creditor sub* 
sequeutly brought a suit upon the promissory 
note: 

Bold that as the creditor did not seek to pre- 
judice the rights ol any of tbe scheduled creditors 
by his new and independent contract, the con¬ 
sideration for the note was neither of such a 
nature as would defeat the provisions of the 
Presidency Towns Insolvency Aot nor was 
opposed to public policy. The agreement was 
perfectly valid and enforceable and a decree could 
be passed in favour of the creditor : lJ9i4) 3KB 
S6 ; [1878) 4 Ez D 26 and [1904) 2KB 478, 
Bel. on ; 20 Bom 636 ; 20 Mad 84 and AIR 
1925 Sim 346, Disting. (P 13 0 1, 2 ; P 14 0 2] 

Pouoar — for Appellant. 

M. C. Naidu — for Respondent. 

Roberts C. J.—Thia is an appeal from 
a decision of Braund J. who granted to the 
plaintiff, Chotalal, a decree for Rs. 36,229 
with interest at the Court rate, being the 
total amount of the balance due upon five 
promissory notes dated 9bh December 
1929, made by tbe defendants. It is oon. 
ceded that the suit was not time-barred 
since payments in respect of interest as 
such were made on 8th December 1932, 
and tbe suit was filed on 7th December 
1935. The only point taken in tbe appeal 
has been that the consideration for which 
the notes were given is unlawful by reason 
of Ss. 23 and 24, Contract Aot. It is 
admitted that defendant 1 signed tbe notes. 
In October 1925 defendant 2 became 
insolvent on bis own petition, tbe debts 
amounting to Rs. 55,600. Tbe plaintiff 
was one of six creditors and Rs. 16,000 
was shown as due to him by the insolvent 
in his sohedule of creditors. In March 
1928 tbe insolvenb was granted a dis. 
charge conditional upon his oonsentiog to 
a decree being passed against him for the 
full amount of bis debts proved in the 
insolvency, and in conformity with 
S. 39 (I) (d), Presidency Towns Insolvency 
Aot. After this conditional discharge and 
in the month of December 1929 the plain, 
tiff agreed to lend defendant 2, Bs. 4,500 
in oash and to waive bis claim to tbe sum 
dne to him from tbe Offioial Assignee as 
a creditor in tbe insolvency, thereby 
enabling the amount of that decree to be 
rednoed pro tanto; and the defendants 
ezeonted tbe promissory notes in suit, 
defendant 1 doing so as a surety for 
defendant 2 who was his brother-in-law. 
The principal same appearing on tbe notes 
amounted to Bs. 28,600 ; the learned trial 
Judge was satisfied with the explanation 
given as to how the total was arrived at, 

and there is no attempt to attack the tran. 

\ 
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saotion other than by saying that the oon. 
eideratioD for the notes was void as 
against public policy. This has simplified 
the issues before the Appellate Court. 

Before granting a decree, the learned 
Judge required and obtained an under, 
taking by the plaintiff that he would at 
once apply to the Official Assignee for a 
reduction of the amount of the decree 
held by the latter by a sum equal to the 
amount of the principal moneys secured 
by the notes. This seems to have been a 
slip. Heduotion of the amount of the 
decree could only be applied for as far as 
Chotalal had any interest in the allooa. 
tion of the moneys thereunder, that is to 
the extent of bis debt proved in the insol. 
venoy, namely Rs. 16,000, and not to the 
extent of fts. 28,600. So far as the 
balance of the decretal amount is con. 
cerned (Bs. 39,600), this sum when rea. 
lized would be held by the Official 
Assignee on behalf of the other creditors. 

Mr. Foucar on behalf of the appellant, 
Hashim Ismail Dooply, who was defend, 
ant 1, contended that the agreement 
arrived at between the plaintiff and defen. 
dant 2 was void as being of such a 
nature that if permitted it would defeat 
the provisions of the Insolvency Acts : or 
that it implied injury to the property of 
the other creditors in the insolvency : or 
that at any rate the Court should 
regard it as opposed to public policy. 
He cited a number of oases to show 
that before an insolvent bad obtained his 
final discharge, he could not lawfully agree 
to settle the claims of one creditor in 
consideration of such creditor agreeing not 
to oppose bis final discharge, such agree, 
ment being made behind the back of the 
Official Assignee and the other creditors: 
20 Bom 636,* 20 Mad 84* and 27 Bom 
L R 419.* All the transactions which took 
place in the oases cited were tainted with 
fraud and all took place before the insol. 
vent had obtained his final discharge. 
It was however argued from these antho* 
rities that it was inconsistent with the 
provisions of the Insolvency Acta that an 
insolvent, who bad received a discharge 
conditional upon assenting to a decree in 
favour of the Official Assignee for the 

1. Naoroji ITasBezwanji Thoonthl y. Eazl Sidiok 
Miiza, (1896) 30 Bom 686. 

9. Eriehnappa Chetti y. Adlmula Mndall, (1897) 
90 Mad 84. 

8. Mohanlal Motilal y. Harilal Bhogllal, A X B 
1996 Bom 846=67 10 929=97 Bom L R il9. 


amount due in the insolvency which the 
latter should distribute upon realizing the 
amount of the decree rateably amongst all 
the creditors, should borrow from one of 
his former creditors and as part of the 
consideration for the advance should agree 
to apply to the Official Assignee for a 
reduction of the decree. After-acquired 
property or future earnings, subject to 
such conditions as the Court may direct, is 
applied to paying off the Official Assignee 
as decree-holder, who may execute the 
decree with leave of the Court. It wae 
urged that here the plaintiff was obtaining 
promissory notes jointly from both the 
defendants for a much larger sum than the 
debt proved in the insolvency of one of 
them together with the new loan of 
Rs. 4,500 would amount to, and that be 
was getting an advantage over the other 
creditors thereby. 

It is fair to say that no allegation of 
fraud was made in the pleadings, nor 
attempted at the trial, and though there 
is a phrase in the memorandum of appeal 
which states that the notes were void as- 
"presumably in fraud of creditors , we- 
have to deal with the case on the footing 
that there was no fraud on the part of the 
plaintiff. What in effect the plaintiff 
obtained was the right to proceed againah 
the surety upon the notes instead of the 
right to demand payment on such of 
defendant 2'e property as might find ite 
way into the hands of the Official Assignee; 
and I agree with the learned trial Judge 
that this does not prejudice the rights of 
the other creditors. The surety was in ncr 
way connected with the insolvency of 
defendant 2. Moreover, although it has 
been urged that under 8. 43, Presidency 
Towns Insolvency Act, it was the duty of 
the discharged insolvent to assist the Offi. 
cial Assignee in the realization of his pro* 
perty, this does not mean that acts done' 
by him subsequent to his discharge are 
rendered thereby invalid but only that in 
some oiroumstanoes the discharge may be 
revoked. An order of conditional discharge 
is not a contingent order but an absolute! 
one. The case in (1878) 4 Ex D 26* was 
one in which the defendant’s affairs 
liquidated by arrangement, and he obtain^ 
an order of discharge. He subsequently 
promised the plaintiff, who was a butcher*, 
that if the latter wo uld continue to sup* 

4. Jakeman v. Cook, (1878) 4 Ex D 96=401* ^ 
Ex 166=27 W R 171. 
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ply him with meat on credit he woold pay 
not only for the meat to be supplied but a 
prior debt proof of which had been admit, 
ted in the liquidation proceedings. Kelly 
O. B. said: 

He Bays to one of hia creditors, if you will sup* 
ply me with food on ocedit, I will pay you the old 
debt. Is not that a good ooneideration ? 

There had clearly been other creditors, 
and the principle of this case appears to 
me to be applicable in the present appeal. 
In (1914) 3KB 36® the present Lord 
Atkin (then Atkin J.) held that a contract 
by a bankrupt in consideration of a loan 
of £15 to pay in full a debt of £913.11.0 
due from him at the commencement of his 
bankruptcy and provable therein was a 
valid and enforceable contract, notwith. 
standing that the bankrupt was still undis. 
charged. An attempt was made to dis. 
tinguish this case on the ground that the 
larger debt was provable merely but that 
no proof had been lodged at the time of 
the contract. But the creditor could do 
one of three things: he could prove in the 
bankruptcy; he could enter into an inde¬ 
pendent contract for fresh consideration 
given to the insolvent and sue upon that; 
or he could forego bis debt altogether. The 
contract was made after adjudication and 
the creditor was well aware that his new 
chose in action would keep alive the pre¬ 
existing debt even if the defendant 
obtained a subsequent discharge from the 
bankruptcy: since debts incurred after 
adjudication are not provable in insol¬ 
vency, the object of the action was to 
secure a judgment which would outlive the 
discharge. This was an advantage which 
he was able to obtain which in no wise 
diminished the sums which other creditors 
might obtain in the bankruptcy, but it 
gave to the plaintiflf a judgment which the 
discharge of bankrupt would not render 
ineffective. It appears to me that the 
present is a somewhat similar case, in that 
the plaintiff here did not seek to prejudice 
the rights of other creditors, but by anew 
and independent contract (after discharge 
had taken place) secured for himself a 
more advantageous position by reason of 
bis readiness to advance to defendant 3 a 
farther substantial sum. 

Accordingly in my opinion the learned 
trial Judge was right in holding that the 
agreement entered into betwe en the plain. 

g. Wild V. Taoker, (1914) 8 E B 86=88 Ii J K B 
1410 -> 111 L T 960 =3 91 Manfoa 181 = 80 
T Ii B eoT. 
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tiff and defendants was valid and enforce-1 
^'ble.. It follows that this appeal must bej 
dismissed, but the consent decree in favour 
of the Official Assignee is only reducible 
by a sum equal to the amount for which 
the respondent proved in the insolvency. 
Costs eight gold mohurs with liberty to 
apply. 

Sharpe J,—In this action brought by 
one Ghotalal against two defendants, 
Booply and Patail, Braund J. passed a 
decree for Es. 36,229.15.6 against both 
defendants. The appeal before us is 
brought by defendant 1, Dooply, alone. 
The facts, so far as now materiali are as 
follows. On 27th October 1925, defen¬ 
dant _ 2 became insolvent on his own 
petition. The debts in that insolvency 
amounted to an aggregate figure of 
Bs. 55,600 spread among six creditors. 
The plaintiff, now the respondent, was one 
of the six creditors and was shown by 
defendant 2 himself in his schedule as a 
creditor for Eg. 16,000-0-0, part of which 
was due upon promissory notes and part 
upon a decree. In March 1928, defendant 2 
secured his discharge under the provisions 
of 8. 39 (1) (d), Presidency towns Insol- 
venoy Act 1909, by consenting to a decree 
being passed against him in favour of the 
Official Assignee for Bs. 55,600.0-0, which 
was the full amount of the debts prov¬ 
able under the insolvency (there having 
been no distribntion whatever among the 
creditors), such decree to be satisfied out of 
defendant 2*8 future earnings and after- 
acquired property. On 9bh December 
1929, about twenty months after hia dis¬ 
charge, nothing whatever having been 
paid by defendant 2 to the Official Assignee 
towards satisfying his decree, defendant 2 
went to the plaintiff and told him 
that he and defendant 1 wanted to open a 
ncilling store, and be asked the plain, 
tiff for a fresh loan for that purpose. 
The plaintiff said that he would lend 
them Bs. 4,500.0.0 in two instalments, 

Bs. 2,600.0.0 immediately and Bnpees 
2,000-0.0 a few days later, if be got, 
instead of bis entirely fruitless claim in 
defendant 2'8 insolvency, a new obligation 
from both the defendante to pay the 
amount of defendant 2*8 original indebted- 
ness to the plaintiff before his insolvenoy 
in 1926 together with interest on snob 
amonot from the date of that insolvenoy. 

A bargain was finally entered into on that 
basis, and both the defendants executed 
five promissory notes dated 9th December 
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1929, upon ■which the plaintiff subse¬ 
quently brought the present suit. The 
appellant pleaded in para. 2 of hia written 
statement (a) that there was no oonsidera- 
tion for the promissory notes in suit, and 
(b) that, if there was any, the same was 
unlawful and the promissory notes, there¬ 
fore, void. 

Mr. Foucar for the appellant has con¬ 
ceded that here there was consideration 
and his only concern has been to show that 
that part of the consideration which 
related to defendant 2’3 original indebted¬ 
ness to the plaintiff was of such a nature 
that, if permitted, it would have defeated 
the provisions of the Presidency Towns 
Insolvency Act and was opposed to publio 
policy and that the promissory notes in 
suit are consequently void by reason of 
the provisions of Ss. 23 and 24, Contract 
Act. The Presidency-towns Insolvency 
Act was modelled on the English Bank, 
ruptoy Acts of 1883 and 1890, so that 
since 1909, the basic principles of the law 
of insolvency in the presidency towns and 
in the town of Rangoon have been the 
same as those obtaining in England. It 
is therefore possible to turn for guidance 
in the present case to such English deoi. 
sions as bear upon the point. In (1878) 4 
Ex D 26,^ Kelly, Chief Baron, said that he 
could see nothing contrary to the spirit of 
the bankruptcy laws in a debtor, who had 
given up all his property and obtained his 
discharge, saying to one of bis creditors 
that if he would supply him with meat on 
credit be would pay him the old debt. 
The learned Judge was of opinion that 
that was a good consideration. That case 
was considered by Atkin J., as be then 
was, in (1914) 3KB 36,® a decision 
given before the coming into force of 
the Bankruptcy Act of 1914, and, there¬ 
fore, under the English Bankruptcy Acts 
of 1883 and 1890, on which, as I have 
pointed out already, the Presidency Towns 
Insolvency Act is based. In (1914) 3 
K B 36,® the debtor was still an undis¬ 
charged bankrupt at the time of entering 
into a fresh agreement. At p. 39 of the 
Report, Atkin J. said that a promise to pay 
a debt from which the debtor is already 
discharged in bankruptcy is an enforce¬ 
able promise, and he made reference to 
the case in U878) 4 Ex D 26® mentioned 
above. In the concluding paragraph of 
his judgment the learned Judge said ! 

I am not prepared, in the absence of express 
authority, to invoke publio policy in a new form 


to invalidate a contract between two bosinesa 
men of full capacity. 


That decision, as might be expected, 
coming as it does from so eminent a 
lawyer, has stood unohalleDged for almost 
a quarter of a century and I certainly 
propose to follow it in the present case. 
It is suggested that it is distinguishable, 
because in (1914) 3KB 36® the person 
entering into the new agreement with the 
debtor bad not proved in the bankruptcy. 
A person who is a creditor of another at 
the time of that other’s insolvency is 
entitled either to abstain from proving in 
the insolvency, as in (1914) 3KB 36,® or 
to prove in it as here and if be adopts the 
latter course and proves, it is always open 
to him at any time to withdraw his proof, 
and in my judgment he is then in the same 
position as if he has never proved. Here 
the plaintiff proved but subsequently with, 
drew his proof and he is therefore now 
in the same position as he would have 
been if he had never proved. I am there¬ 
fore unable to distinguish the present 
position in the case before us from the 
position in (1914) 3KB 36.® To my mind 
it is impossible to say here that any part 
of the consideration for the promissory 
notes in suit was of such a nature that, if 
permitted, it would defeat the provisions 
of the Presidency Towns Insolvency Act. 
It is equally impossible for this Court to 
regard such consideration as opposed to 
publio policy. Hera was a discharged insol- 
vent getting an advance of Bs. 4,500-0-0 
wherewith to set up in business, and, as 
was said by Vaughan Williams L. J. 
in (1904) 2 KB 478,® at p. 482 j 

After all, the overriding intention of th© 
Legislature In all Bankinptoy Acts is that tha 
debtor on giving up the whole of his property 
shall be a free man again, able to earn his liveli¬ 
hood, and having the ordinary inducements to 
indastry. 

Consequently, I agree with my Iiord 
the Chief Justice that the learned Judge 
was right in passing a decree against both 
defendants for the amount which he did, 
and I also agree that there was an obvi¬ 
ous slip in the judgment. The reduction 
in the amount of the decree held by 
the Official Assignee must clearly ^ 
Bs. 16,000.0.0 and not Es. 28,600-0-0- 
I think it only right to the plaintiff th^ 
I should add something about the 
"fraud” which was frequently used in the 


B. In re Gaskell. (1904) 9KB ®78=7£ri J K B 
656=91 L T 921=11 Manson 196—90 T L » 
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oonrse of argament before us. The oonsi. 
deration in the present ease would have 
been unlawful if it bad been fraudulent; 
but it is to be observed that fraud was 
nowhere pleaded and no issue of fraud 
was before the learned trial Judge. The 
word however found a place in the third 
ground in the memorandum of appeal to 
this Court where it was alleged that the 
learned Judge should have held that the 
promissory notes in suit were void as 
being passed presumably in fraud of ere. 
ditors—a somewhat unfortunate phrase. 
I think it right in Mr. Chotalal’s interests 
that it should be known that the learned 
advocate for the appellant has in this 
Court quite properly stated that there is 
no suggestion of fraud against him. This 
appeal must be dismissed. 

K.B./e.K. Appeal dismissed. 
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Roberts 0. J. and Sharps J. 
Syed Ahmed — Appellant. 

V. 

The King. 

Criminal Appeal No. 624 of 1937, Deoi- 
ded on 1st July 1937, from order of Addl. 
Seas. Judge, Pyapon, D/. 25th May 1937, 

(a) Penal Code (1860), S. 300, Excep. 4 — 
Accused uiing weapon again*! unarmed per* 
ion in sudden figbl — Excep, 4 to S. 300 
cannot apply ai unfair advantage is taken by 
accuted. 

The ueiog of s weapon by one person against 
an unarmed person in a sudden fight is not 
within the limits of Excep. 4 to B. 800, because 
It is expressly provided that no unfair or undue 
advantage must be taken by one of the oomba- 
tants if the plea of sadden fight is to be raised by 
way of exception. [P 16 0 1, 3] 

(b) Penal Cede (I860), S*. 302 and 304— 
Dacaased expressing his intention to attack 
and kick accused in course of sudden quarrel 
between them and Ihereaftar proceeding 
towMds him — Accused inflicting injury in 
sudden fight on deceased end thereby causing 
his dealh-Aeeused held could be convicted 
UDoer Ss 304 mnd not under S« 302. 

Where in a course of sadden quarrel between 
the aoonied and the deceased, the deceased expree* 
aed his intention of attacking and kicking the 
accused and went towards him and in the sadden 
fight that ensned between them the accused used 
a clasp knife and Inflicted a wound in the chest 
of the deceased oanslng hie death : 

Held that as there wae grave and sudden pro* 
vocation from the deceased when he proceeded 
towards the aoensed with the intention of kicking 
him and as the aoensed had oied a olasp knife 
when he had so far lost his self-control dorlos 
Ihe struggle that he did not Infliot the in|^ 


with the Intention of causing such bodily injury 
as was likely to oause the death, he could there¬ 
fore be convicted under 8. 304 and not under 
8 . 302. fp 10 Q 2] 

M. I. Kbau — for Appellant. 

Myint Theio — for the Crown. 

_ Roberts C. J.—The appellant was con- 
yioted by the Additional Sessions Judge of 
Pyapon of the murder of one Abdul 
Samoot at Akha Kwin in the Township of 
Bogale on 24fch March this year, and wae 
eentenoed to death. Both the deceased 
and the appellant were employed as coolies 
by a man named Abdul Rashid who had 
since died but who lived in a hut with 
them, and it appears that ab about 9.30 
on the evening in question the deceased 
said that he would go out to the village 
and the appellant objected to this saying 
that he was always going out in the 
evenings and ought not to do so as there 
was property to be guarded. Words 
passed between them, and the deceased 
expressed an intention of attacking the 
appellant and kicking him, and he was 
held back by one of the other coolies. 
However he struggled and broke away 
from the coolies and made for the appeU 
lant. They struggled and fell and efiforta 
were made to separate them unavailingly 
by one witness and then another person 
was brought and the two men managed to 
separate them. It was then discovered 
that the deceased was suffering from a stab 
wound in the cheat, and he at onoe said 
be bad been stabbed. He repeated it 
when the headman came and said that 
the appellant was his assailant. On the 
following morning, he gave a first informa¬ 
tion report in which he said that be ran 
at the appellant to kiok him and the latter 
stabbed him on the chest with a small- 
olasp knife. At 9 O’clock that morning 
his dying statement was recorded by the 
First Additional Magistrate of Bogale and 
be said that Syed Ahmed stabbed him 
with a email olasp knife which he bad 
with him. Later he died from the wound. 

An attempt has been made to show that 
there was no olasp knife and the witnesses 
who were present in the hnt did not speak 
of having seen one and none was foand. 

On the other hand there oan be no donbt 
that the first thing they did when they 
found the deceased injured was to attend 
to bis injuries, and they had only the 
light of one kerosine lamp and the hour 
was between 9 and 10 at night. There, 
was. as the Additional Sessions Judge- 
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thought, ample opportuoity for the appel. 
lant to dispose of any weapon which be 
might have had in bia possession and 
with which he inflioted the mortal injury 
upon the deceased. The suggestion was 
made that the fatal injury could have 
been inflicted either by the deceased fall, 
ing upon a piece of sharp bamboo or by 
the appellant taking up a piece of sharp 
bamboo which might happen to be lying 
upon the floor and inflicting the injury with 
it without realizing that it was, or looking 
upon it as a deadly weapon. There was 
evidence that some bamboo cbippings were 
lying in a heap somewhere near the place 
where the appellant and the deceased fell. 
But the doctor when asked about the 
nature of the injury said that there was a 
stab wound half an inch long and half an 
inch broad penetrating into the chest cavity 
and that a pint of blood was found in the 
left pleural cavity, and the injury was 
caused by a sharp, pointed weapon. It 
would be possible for it to have been 
-caused by a fall on a sbarp.pointed bam. 
boo provided that the bamboo chipping 
was flrmly fixed on the ground and in an 
upright position. There is no evidence 
whatever of a bamboo chipping having 
been firmly fixed in the ground and in an 
upright position, or that the deceased fell 
upon it. No such piece of bamboo was 
found after the affray, and we are driven 
to follow the conclusion of the learned 
Additional Sessions Judge that the sugges. 
tion that this wound was caused by a 
bamboo chipping is too far fetched to re¬ 
quire serious consideration. 

Ittberefore appears clear that the appel¬ 
lant used a knife upon the deceased ; and 
we have had addressed to us an argument 
based upon three possible lines of defence. 
One was that the right of self-defence 
which the appellant undoubtedly possessed 
when he was attacked bad been exceeded 
hy him but that his excess of his right 
was not such as to make him guilty of 
murder : another was that what was done 
to the appellant gave him such grave and 
sudden provocation as to deprive him of 
the exercise of his self-control and that in 
these circumstances he is guilty of culpa¬ 
ble homicide merely : and the third was 
that the two men were having a sodden 
fight and that in the circumstances the 
appellant was guilty only of culpable 
-homicide. 

With regard to the third matter it need 
<Anly be pointed out that the using of a 


weapon by one person against an unarmed 
person is not within the limits of the 
exception of a sudden fight, because it is 
expressly provided that no unfairorundue 
advantage must be taken by one of the 
combatants if the plea of sudden fight is 
to be raised by way of exception. With 
regard to the question of the exercise of 
the right of self-defence, we have felt a 
considerable difficulty, because under 
S. 300, Excep. 2, it is clearly stated that 
excess of the right of self-defence will not 
be murder provided there is no intention 
of doing more harm than is necessary for 
the purpose of such defence. It is very 
difficult, if not impossible, to say here 
that there was no intention of doing more 
harm than was necessary for the purpose 
of self-defence, since the deceased was 
about to kick the appellant, so far as the 
evidence shows, with bare feet and we 
think that the use of a knife and the 
infliction of such a serious stab wound in 
the chest could hardly have been in oir. 
oumstanoes in which mere self-defence 
was intended. 

However, we are on ground more 
favourable to the appellant when the 
other defence comes to be considered. We 
think it is clear that he did suffer provo¬ 
cation which was both sudden and also 
grave when the deceased attacked him 
with such determination and after repeat¬ 
ed declarations that he was anxious to get 
at him and kick him. In these olronm- 
stances, we think it is evident that in the 
course of this struggle—and at what stage 
we cannot say — the appellant lost bis 
power of self-control and having a knife 
with him he used it with unfortunately 
fatal effects. It seems clear, considering 
the two kinds of culpable homicide which 
are punishable under 8. 304,1. P* 0*i *1**^ 
the wound was inflicted at least with the 
knowledge that it was likely to^ cause 
death, but after oareful consideration we 
think that it may be that the appellant 
had so far lost his self-control that ho did 
not do it with the intention of causing 
such bodily injury as was likely to^ cause 
death and that, therefore, in these oircum. 
stances the proper conviction is one under 
the second part of 8. 304. Accordingly 
the conviction under S. 302,1. P. 0., and 
the sentence of death passed upon the 
appellant will be set aside. We have eon- 
sidered what sentence to pass in relation 
to the other offence : it is true that the 
appellant is a young man and has not 
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been previonsly oonvioted, but he has 
used a knife with a deadly effect in a 
etrnggle in whioh at the most the threat 
was by an unarmed man to kick him. We 
think the proper sentence is one of seven 
years' rigorous imprisonment. 

Sharpe J.—I agree. 

k.b./r.k. Sentence reduced. 
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Baguley and Spargo JJ. 

Abor Ahmed — Appellant. 

V. 

The King. 

Criminal Appeal No. 632 of 1937, Daoi- 
•dad on 21st July 1937, from order of Bess. 
Judge, Arakan, D/. 26th May 1937. 

Penal Code (1860), St. 302 and 304, Part 1 
—Accused injuring deceased’s leg above 
ankle with dab thereby cutting bones and 
«rleries—Deceased dying in consequence^ 
Accused held guilty under S. 304, Part 1 
and not under S. 302. 

The aoouaed after an alteroatloD smote the 
deoeased on the leg above the ankle with bis dab 
wltb suoh foroe that he out through the bones and 
the arteries and the man died in ooneequenoe 
after four days. The accused was convicted under 
8 . 803 : 

Held that though the injury caused by the 
aooused was sufficient in the ordinary course of 
oature to cause death, yet the aooused could not 
be imputed with the intention of causing suoh 
injury as was sufficient in the ordinary oonrse of 
nature to cause death, as most outs on the leg 
were not Injuries sufficient in the ordinary course 
of nature to oause death. The aooused oould there¬ 
fore be oonvioted ander B. 301, Part 1 and not 
ander B. 803: A / S 2938 Bang 3i7, Dissent. 

(P 17 0 8] 

Kya Gaing — for Appellant. 

Lambert (Govt. Advocate) — 

for the Crown. 

Bagnley J. —The gaeBtion whioh was 
referred to the Fall Bench* having been 
answered in the sense in whioh it has 
been, this ease has now to be determined 
on what are really the agreed facts. The 
appellant after an altercation smote the 
deceased on the leg above the ankle with 
his dab with snob foroe that he oat 
throagh the bones and the arteries. In 
oonseqnenoe the man died four days later 
in hospital. The medioal offioer when 
examined in the committing Court said 
that the injury inflioted was eoffioienb in 
the ordinary ooorse of nature to oause 
death. When examined in the lesions 
Oourt, be went further and said that the 
injury was neoessarily fatal. The faot that 


ha made these divergent statements does 
not inspire very great oonfidanoe and it is 
difBoult to deoide whioh of these state, 
ments must be accepted. In view of this 
faot, and relying on what is common 
knowledge, we think it cannot be held 
that the injury was more than suflBoient 
in the ordinary course of nature to cause 
death. The question then arises as to what 
offence the appellant has committed. Ha 
did in faot inflict injury sufficient in the 
ordinary course of nature to cause death. 
Can he be imputed with the intention to 
oause suoh injury or the knowlegde that 
he must inflict suoh injury ? In my opi¬ 
nion this cannot bo assumed against him. 

Our attention has been drawn to a 
Bench decision of this Court, not officially 
reported. 2 Bur L J 103,^ in whioh the 
appellant was oonvioted of murder, where 
the injury inflioted was much the same as 
the injury inflioted in the present case. 
This decision is now 14 years old and the 
more recent decisions of this Court whioh 
have been referred to in the order of re- 
ferenoe to the Full Bench show that the 
general tendency of opinion now is not in 
accordance with the rule laid down in 2 
Bur L J 103.* 

The intention, so far as I can see, of the 
appellant was to out the deoeased on the 
leg, and the out inflioted was quite low 
down near the ankle. A man who directs 
a blow in this direction as a general result 
would be a man who did not intend to 
oause injury sufficient in the ordinary course 
of nature to cause death, because most outs 
on the leg are not injuries sufficient in the 
ordinary course of nature to oause death. 
The blow was delivered with great foroe, 
perhaps we oould say, and even residents 
in the jungle must be held to know that a 
violent blow of this nature with a formid. 
able weapon is likely to oause death 
wherever the blow may fall, but I do not 
think that any intention higher than this 
can be imputed against the appellant. I 
would therefore set aside the conviction 
under 8. 302, I. P. 0. and the sentence of 
death, and in its place record a conviction 
under S. 304,^ Part 1, and order that the 
appellant be rigorously imprisoned for ten 
years. 

Spargo J.—I agree. 

K.B./B.g. _ Sentenee r educed. 
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Mosely and Shaw JJ. 

Alan Murray — Appellant. 

V, 

L. H, Wellington — Respondent. 

First Appeal No. 123 of 1937, Decided 
on 22Dd September 1937, against order of 
High Court, Original Side, in C. M. No. 127 
of 1937. 

(a) Rangoon City Municipal Act (6 of 
1922), S. 13 (2) — S, 13 (2) applies to Mayor 
also — Notice of censure motion against 
Mayor — Mayor disallowing resolution — 
Suit by mover under S. 45, Specific Relief 
Act — Adequate remedy bold was under 
S, 13 (2), hence no suit could lie under S. 45, 
Specific Relief Act. 

Section 18 (2), Rangoon Olty Manioipal Act, 
can be applied in the case of a Mayor as in the 
case of any other oounoillor. [P 21 0 1] 

A member of the Rangoon Corporation wanted 
to move a certain resolution whiob the Mayor 
said was against the policy of the Corporation. 
The member objected to the remark of the Mayor 
and gave notice of a resolution of non*oonfidence 
against him. This resolution was ruled out of 
order by the Mayor. Hence, the member filed a 
suit under 8. 46, Specific Belief Aot, making it 
incumbent upon the Mayor to allow the moving 
of tbs censure resolution : 

Held that as the member had another adequate 
remedy under 8. 13 (2), Rangoon City Municipal 
Aot, the remedy under B. 45, Specific Relief Aot, 
was not available. [F 21 0 1] 

(b) Rangoon City Municipal Act (6 of 
1922), Sch. 1, R. 6—‘Substantive proposition* 

Vole of non-confidence is not such pro¬ 
position {Obiter), 

The words "eubstantive proposition'* connote 
the idea of something put forward on whioh the 
oounoil can, if it desire, take subsequent action. 
A vote of non-oonfldence is a mere resolution of 
protest, which by itself, admittedly, need not 
necessarily be efieobive. Therefore a vote of non- 
oonfldence is not a substantive proposition. 

[P 20 0 3 : P 31 0 1] 

A. Rggar, Advooate.General and M. M. 

Rah — for Appellant, 

P. K. Basu — for Respondent. 

Mosely J.— This is an appeal against 
the order, under S. 45, Speoifio Relief Aot, 
of the Judge on the Original Side, granting 
the applioation of the petitioner.respon. 
dent, Mr. L. H. Wellington, a member of 
the Corporation of Rangoon, directing 
that the appellant, Dr. Murray, the 
Mayor of the Corporation, allow the peti¬ 
tioner to move a vote of non-oonfidenoe 
in the Mayor at the next monthly meet, 
ing of the Corporation. It appears from 
the affidavit of Dr. Murray, whioh also 
served as written statement in the ap. 
plioatioD, that at a special meeting of the 


Corporation, held on 29th May, Mr. Wei- 
lingtoD moved that the existing scale of 
pay of certain employees of the Corpora- 
tion be not reduced. The Mayor observed 
that their object all along had been to 
retrench salaries and now they wanted 
their employees to get more pay. Mr. Wei. 
liugton took exception to this remark 
from the Chair and said that it was 
nnbecoming. The Mayor replied that the 
Chair must be above oritioism and that he 
was merely stating a fact. The same day 
Mr. Wellington gave notice, under R. d 
of the rules framed under Ch. 9, Soh. 
City of Rangoon Municipal Act 6 of 1922. 
R. 6, as amended by Act 7 of 1922, is as 
follows : 

6. Any oounoillor who desires at any meeting' 
to ask any question, to bring forward any busi¬ 
ness or to make any eubstantive proposition, 
shall give written notice of the same to the Seoie- 
iary at least ten olear dsys before the date fixed 
for the meeting; such notioe shall state the- 
nature of snob question or business or the terms- 
of Buoh proposition as the case may be ; and shall 
(unless disallowed by the Mayor or Ohairman ol‘ 
the Standing Oommittee, as the case may be) be 
included by the Secretary In the notioe of the 
meeting. 

1 would remark here that it was never 
stated in the Court below, or in argument: 
in this appeal, that Mr. Wellington bad 
any other grievance against the Mayor 
than what passed at the special meeting- 
of 29th May, and no oounter.affidavit was^ 
filed in reply to the Mayor's affidavit.^ 
The Mayor’s statutory powers, under 
whioh motions are allowed or disallowed, 
are contained in Role 6.A. Role 6.A, aff- 
amended, is as follows : 

The Mayor, or the Ohairman of the Standing.' 
Committee oonoerned, as the case may be, shall 
decide on the admissibility of a question which a 
oounoillor proposes to ask or a substantive pro¬ 
position he proposes to make, or other bnsineaa 
be proposes to bring forward, and the Mayor (or 
the Chairman of the Standing Committee, as tha- 
oase may be) may disallow any qneation or pro- 
position or other business proposed to be brought 
forward, or any part thereof, on the ground' 
that : (a) it relates to a matter whioh Is not tha- 
oonoern of the Corporation or is outside the pro*- 
vinoe of the Corporation (and in the case of a 
Standing Committee is foreign to the subjeotS’ 
with whiob suoh Standing Committee is oon* 
oerned) ; (b) it oontraVenes the provisions or 
B. 11-A or of some provision of the Muniolpal Aot 
or rules and has not fox its objeot the amendment 
of the relevant provisions of the Aot or rales ; (o> 
that in his opinion the question is an abuse of the 
right of questioning, or that the question or pro¬ 
position is oalonlated to obstraot or prejndioially 
afieot the oontse of business or the prooednre of' 
the Corporation (or of the Standing Oominittea^^ 
oonoern^ as the oase may be). 
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On 3rd Jiins Mr. Wellington received 
a notioe from the Seorobary to the Cor. 
potation to the efPeot that the Mayor had 
ruled hie motion as inadmissible on the 
ground that there was no provision in the 
Act or the rules for moving a motion of 
this kind. In Dr, Murray's affidavit, filed 
in the proceedings, he said (para. 1) that 
having been duly elected as Mayor in 
January 1937, be was entitled to hold 
his office as of right until the first meet, 
ing of the Corporation in January 1938. 
He went on (para. 2) to file a copy of the 
extract from the minutes of the special 
meeting to which reference has already 
been made, and (para. 6) to deny that the 
applicant as a councillor had any right 
under the Act to move a vote of censure. 
The learned Judge of the trial Court 
exhaustively discussed the nature of pro. 
oeedings under S. 45 of the Act. He 
referred in particular to para. 1 of Dr. 
Murray’s affidavit and he said that this 
left no^ room for doubt that the Mayor 
bad disallowed the proposed resolution, 
not because it in his opinion infringed 
any of the conditions set out in R. 6.A, 
but because he thought that he could hold 
his office as Mayor up to January 1938. 
That, in the Court's opinion meant, in the 
lang^uage of Lord Esher in (1890) 24 Q B D 

into account matters, which 
the Court considers not bo be proper for 
the guidance of* the respondent’s disore, 
bion, and therefore the Court held that 
he must be deemed not to have exercised 
his discretion honestly and oonsoienbiously. 
The learned Judge went on to say that 
whether the respondent could or would 
be removed from his office, even if the 
resolution of the applicant was carried by 
the vote of the majority of the council, 
lore, was a matter with which the Court 
was not concerned. For that reason it 
was unnecessary to discuss the imnlica. 

could be if necessary considered by the 
proper authorities at the proper time. It 

“Ot because 

t eny^of the conditions set out 

extraneous 

*‘*°"8ht necessary to 
direct the Mayor to reconsider the qnes. 

Mon of allowing or disallowing the resolu. 
Won, as it was clear from bis own 
■ tatement (in hU affidavit) that the pro. 

ttSSO? « Q B D m. 
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posed resolution did not come within the 
pcisohief of any of the conditions set out 
in R. 6.A. It was held that the applicant 
had no other way of obtaining redress for 
the infringement of his right as a council, 
lor, and it was therefore directed that he 
be allowed bo move his resolution. 

There would appear to have been no 
contention before the learned Judge as to 
whether the motion came within the 
four corners of R. 6 or not. The grounds 
of appeal which have been argued are 
firstly, that the admission of the pro¬ 
posed resolution was not “ clearly in¬ 
cumbent’’ on the Mayor, within the 
meaning of S. 45. Specific Relief Act; 
secondly, that the Mayor had a discretion 
under R. 6.A to disallow any item of 
business brought forward if, in the opi. 
nion of the Mayor, it relates to a matter 
which is outside the province of the Cor. 
poration and that as the Mayor had a 
right to hold office for a year, and the 
Corporation bad no power to remove him 
on a motion of non. confidence, it was 
within the power of the Mayor bo dis. 
allow the motion; thirdly, it is urged that 
the trial Court erred in holding that the 
Mayor disallowed the resolution, not 
because it infringed any of the conditions 
set out under R. 6.A, but solely because 
he thought he could hold office for one 
year; ^ and lastly that the trial Court 
erred in holding that the Mayor had taken 
extraneous matters into consideration and 
had not exercised bis discretion honestly 
and oonsoienbiously. 8. 46, Specific Relief 
Act, as amended by the Adaptations Order, 
is as follows ; 

The High Ooart may make an order requiring 
any epeoifio aot to be done or forborne within the 
local limits of its ordinary original oivll Jurlsdio- 
tlon by any person holding a public office, whe¬ 
ther of a permanent or a temporary nature, or 
by any Corporation or Inferior Court of Judica¬ 
ture : 

Provlded—fa) that an application for sooh order 
be made by some person whose property, franohtae 
or pereonal right would be injured by the forbear* 
log or doing (as the oase may be) of the eald speoi* 
no aot; (b) that euoh doing or forbearing is, ander 
any law for the time being in force, clearly 
Incombent on such person or Court In hie or its 
publio obaraoter, or on enoh Corporation In Its 
oorporate oharaoter; (o) that In the opinion of 
the High Court soob doing or forbearing la oooso- 
nant to right and jaetloe; (d) that the applicant 
haa no other apeoiflo and adequate legal remedy; 
and (e) that the remedy given by the order applied 
for will be complete. 

The questions before the Court are whe. 
tber It was olearly inoumbeot on the 
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Mayor to grant ths resolution, whether 
bis forbearing to do so was inconsonant 
with right and justice, and whether the 
applicant has any other specific and ade. 
quate legal remedy: clauses (b), (c) and (d). 
It is clear 1 think that the Mayor origi¬ 
nally disallowed the motion on the ground 
that there was no provision in the Act for 
moving a motion of non oonfidenoe. It 
was only later, when the matter came to 
Court that he added another reason, that 
he was entitled to hold office as of right 
for a year, that is to say, that the motion, 
even if carried, could not have been effeo* 
tive, in that be could not be obliged to 
resign his position. There is no provision 
in the Rangoon Municipal Act for the 
removal of the Mayor, though I note from 
Aiyangar’s “Law of Municipal Corpora, 
tions in British India” (at p. 33) that 
such provision is found in corresponding 
enactments of Bombay, Madras, the Cen. 
tral Provinces, the United Provinces, and 
Bihar and Orissa. From the extract of the 
minutes of the special meeting filed, there 
was perhaps an implication too that the 
Mayor would not have considered resigning 
on a motion, even if carried, which he 
thought had been moved petulantly or 
frivolously. 

It is argued now for the appellant 
Dr. Murray that the motion could have 
been disallowed under B. 6.A (a), as it 
related to a matter which is not the con. 
oern, or is outside the provisions of the 
Corporation. The argument is that con- 
tained in the ground of appeal to the 
effect that the Corporation bad no power 
to remove the Mayor. Another argument 
which might have been made, that the 
proposition in question was a frivolous 
one, moved merely out of pique, and 
therefore calculated to obstruct or pre. 
judicially affect the course of business 
[R. 6.A (o)], has not been put forward. 
What is meant is that the resolution could 
not have been an effective one. It is 
interesting to note that the only authority 
quoted in Aiyangar's “Law of Municipal 
Corporations” on the subject is a Canadian 
ruling (cited page 35 ibid) which is to the 
effect that Municipal Councils have no 
power to sit in judgment upon or censure 
the conduct of their members where no 
such power is given them by statute or by 
the general law. A great many rulings 
have been cited for the respondent in this 
appeal (Mr. Wellington), which go to 
show that the Mayor most exercise a 


“proper discretion”, which has been defined 
in (1891) AC 173* at p. 179 as 

that mhioh is aooordiag to the rules of reason and 
justice, aooordiog to law, aud not humour. It la 
to be not arbitrary but legal and regular. 

X do not think it is necessary to discuss 
these rulings, as the question is whether 
the Mayor was under a statutory obliga. 
tion under the Act to allow the motion or 
not. He could clearly only disallow it for 
one of the reasons given in R. 6-A. The 
subsequent question whether he exercised 
a proper discretion in the interpretation 
of those rules does not I think arise in 
these proceedings. As to the interpreta. 
tion of R. 6, the question is whether the 
proposed motion was a substantive pro. 
position or not. No other use of the 
expression in any legislative enactment 
has been mentioned to us. 


“Substantive” evidently means that which 
originates something and is not merely 
auxiliarly or adjectival, such as an amend, 
ment. The word “proposition” (apart from 
its logical or mathematical sense) has two 
current meanings according to the Oxford 
Dictionary. One is the mere making (pro¬ 
pounding) of a statement or assertion; the 
other is aometbing put forward as a scheme 
or plan of action. In this second use the 
word is not so concrete or definite as the 
word “proposal” (to do something), but it 
means something put forward on which 
subsequent action can be taken. Fowler s 
“Modern Hoglish Usage” gives further 
extended developments of the meaniog of 
the word, but these are clearly only slang 
or journalese. The expression used, ^ it 
must be remembered, is not “substantive 
motion,” but “substantive proposition, 
and I am inclined to think that the words 
“substantive proposition” used in this con. 
text connote the idea of something^put 
forward on which the Council can, if it 
desires, take subsequent action. A vote 
of non-oonfidenoe is a mere resolution of 
protest, which by itself admittedly need 
not necessarily be effective. I do not 
think that a vote of non-confidenoe is a 
“substantive proposition”. It is uimeaw- 
sary however to determine what is the 
proper interpretation of this vague expres¬ 
sion as another consideration is oonoIusiTO 
to show that this Court has no po^r ot 

interference under S. 45, 

Act. The deciding question is whether tne 

S, Sasannab Sharp v. Wakefield, A ® II? 
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person aggrieved has aoy other legal 
remedy. S. 13 (2) is as follows : 

18 (31. The Oovernment may, if it tbicka flb, 
on the recommendation of the Corporation made 
after dne inquiry, in whloh the oounoillor ahall 
have the right to be beard, remove any oounoillor 
eleoted or appointed under tbla Aot if enoh ooun* 
oUlor has been gnilty of misoondnot in the dis* 
charge of his duties or of any disgraceful oonduot. 

There is no donbfc in my opinion that 
this provision can be applied in the case of 
a Mayor as in the ease of any other 
Connoillor. It is open to any person 
aggrieved to propose a motion that an 
inquiry shall he held into the eonduot of 
the Mayor provided i'hat particular charges 
of misconduct are alleged. (He may, if he 
likes, doubtless tack on a motion of non. 
confidence to this). That is a substantive 
proposition on which action can be taken. 
In the present case, I might remark, 
Mr. Wellington’s advocate admits that 
there are no grounds for alleging any such 
misconduct. It appears to me therefore 
that the Mayor may well have been right 
in disallowing the proposed motion on the 
ground whioh is mentioned in the Seore. 
tary's letter to Mr. Wellington, that the 
motion was not provided for by the Aot. 
Bnt in any case there can be no doubt that 
the application to this Court does not lie, 
because the applicant bad another ade. 
qoate and specific legal remedy if be bad a 
grievance. This appeal will therefore be 
allowed and the application dismissed 
with costs throughout, advocate’s fee in 
this Court five gold mohurs. 

Shaw, J.—I agree. 

B.d./b.E. Appeal allowed. 
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Mta Bu and Maoknet JJ. 

Mohamed Hajee Valli Mohamad — 

Applicant 

V. 

Vednaih Singh and others — 

Bespondentf 

1 No. 176 0 

1936, Decided on 22nd December 1936 

against decree of Disk. Oonrt. Toungoo D/ 
diet October 1936, 

CWI P. C. (1908). O 39, R. I (R.ogoo, 
AmeDdmcnt) - Effect of emendment — Sul 
under O. 21, R. 63 or eppeel from luch luil- 
Ceurt in wbieh lueh suit or eppoel ia pond 
iQf eennol graiil lenporery injuoclioa |« 
mveat iale of properly uader etiocbmea 
ta osecQlioo eoM wbieh led to ioit eod tbei 
te oppoel — Reeioae eteleda 


The resuU of the amendment of O, 39, R. 1, 
prime faoie, Is that the Oouft In whioh a suit 
under 0# 21, B# C3, is pending ot the Oouit in 
whioh an appeal from such a suit is pending does 
not enjoy the power of granting a temporary in- 
iuDotion to prevent the sale of the property under 
attachment in the esecution case whioh led to 
the suit and then to the appeal. The reason for 
the present Rule is this. The olaimant in a pro« 
oeeding under O. 21, R. 68, who files a suit under 
0» 21, Be 63, is not the ]odgment*debtor against 
whom execution is taken; and by sale of the 
attached property attached in the execution case 
hie right, title or interest in the property cannot 
be impaired^ for it is only the right, title and In* 
terest of the judgment^debtor which is conveyed 
to the putohatjer at the sale* If bis suit or hia 
appeal succeeds, then the Interests which are de* 
dared In his favour are to be deemed not to have 
been disposed of by the sale. There is obviously 
no good ground for thinking that a sale made in 
the execution case during the pendency of a suit 
under 0» 21, R. 63, or an appeal from such a suit 
will be injurious to the right, title and interest, 
if any, of the claimant in the property soId« Hence 
an application for stay of the sale and also of 
other steps taken or in contemplation in aid of 
execution, cannot be granted; nor can it be 
granted under 8. 161, Civil p. C., as the order 
sought for is not necessary for the ends of justice 
or to prevent abuse of the process of the Court. 

CP 22 0 1, al 

Fouoar — for Applicant, 

V. S. Aiyar and Sbukla —- 

for Respondents 1 and 2. 

Order. — Th© application before ua haa 
been made in tbe course of an appeal from 
a decree passed in a suit for declaration 
under O. 21, R. 63, Civil P. C., filed by 
respondents 1 and 2 against tbe appellant 
and respondent 3. Respondents 1 and 2 
are the decree-holders against the estate 
of tbe late father of the appellant and 
hnsband of respondent 3, and in execution 
of that decree they attached certain im. 
movable property as tbe property of the 
estate of the deceased. Tbe estate was 
represented by the appellant and respon. 
dent 3. Upon attachment having been 
made, tbe appellant in bis personal oapa. 
city made an application under O. 21, 
B. 68, Civil F. C., and obtained an order 
for removal of attachment. In oonsequenoe 
of that order, respondents 1 and 2 filed the 
suit for declaration under O. 21, B. 63, 
and obtained a decree in their favour 
against which the appellant has now ap. 
pealed. Tbe application of tbe appellant, 
which is under oonsideration, is for an 
order to stay all proceedings, including 
Bale, in the execution case from whioh the 
proceeding for removal of attaobment and 
the subsequent suit for a declaration under 
O. 21, B. 63 arose. These faots show that 
the applioakioQ is not one for stay of eze. 
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oution of the decree under appeal and 
therefore ia not one under O. 41, Er. 5 and 
6, Civil P. 0. Nor is this application one 
falling within the ambit of O. 21, B. 29, 
for there was no suit on the part of the 
person against whom the decree in execu¬ 
tion was passed pending in any Court. 
Before the amendment of O. 39, B. 1, 
Civil P. 0., there was no doubt as to the 
power of a Court, in which a suit under 
O. 21. B. 63, filed by an unsuccessful 
claimant under O. 21, B. 58 was pending 
or in which an appeal from a decree in 
such a suit filed by the decree-holder 
against such claimant was pending, to 
prevent a sale of the property under 
attachment in the execution case, pending 
the disposal of the suit or the appeal. The 
relevant portion of that Buie ran as fol- 
lows: 

Where in any suit it is proved by affidavit or 
otherwise that any property in dispute in a suit 
is in danger of being wrongfully sold in exeoution 
of a decree, the Court may by order grant a 
temporary injunotion until the disposal of the 
suit or until further orders. 

Since the report of the Civil Justice 
Committee, this Bale has undergone an 
amendment whereby the words “wrong, 
fully sold in exeoution of a decree” were 
deleted. The result of the amendment, 
prima facie, is that the Court in which a 
suit under O. 21, B. 63 is pending, or the 
Court in which an appeal from such a anit 
is pending, does not enjoy the power of 
granting a temporary injunction to pre¬ 
vent the sale of the property under attach, 
ment in the exeoution case which led to 
the suit and then to the appeal. The 
reason for the present Buie is not far to 
seek. The claimant in a proceeding under 
0. 21, R. 68, who files a suit under O. 21, 
B. 63, is not the judgment-debtor against 
whom exeoution ia taken; and by sale of 
the attached property attached in the 
execution case, bis right, title or interest in 
the property cannot be impaired, for it is 
only the right, title and interest of the 
judgment-debtor which is conveyed to the 
purchaser at the sale. If bis suit or his 
appeal succeeds, then the interests which 
are declared in his favour are to be deemed 
not to have been disposed of by the sale. 
There is obviously no good ground for 
thinking that a sale made in the execution 
case during the pendency of a suit under 
O. 21, B. 63, or an appeal from such a suit 
will be injurious to the right, title and 
interest, if any, of the claimant in the 
property sold. The application is for stay 
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not only of the sale but also of other 
steps taken or in contemplation in aid of 
exeoution. We feel no doubt that this 
application does not fall within any defi. 
nite provision either in the body or in the 
Rules of the Civil Procedure Code. It has, 
however, been urged on behalf of the ap. 
plioant that this Court should grant the 
application in the exercise of the inherent 
power under S. 151, Civil P. 0. which 
says: 

Nothiag in this Code shall be deemed to limit 
or otherwise affeot the inherent power of the 
Oonrt to make snob orders as may be necessary 
for the ends of justice or to prevent abase of the 
prooess of the Court. 

We do not desire in the present proceed- 
ing to enter upon a discussion as to the 
applicability of this section to the matter 
before us. But the order sought for by the 
applicant in the present case is in our 
opinion not such as is necessary for the 
ends of justice or to prevent abuse of the 
prooess of the Court. As has already been 
pointed out, the applicant's right, title and 
interest, if any, in the property under 
attachment cannot be affected or injured 
by the sale. It cannot be said that the 
sale will do him any injustice whatever. It 
has farther been pointed out to us that 
the decree-holders (respondents) are taking 
steps to have a receiver appointed in the 
exeoution case to take possession of the 
attached property before the time comes 
for the contemplated sale. Such steps 
taken will have to be by way of an inter¬ 
locutory application in the exeoution pro- 
oeeding. Such an application would be 
dealt with under O. 40, Civil P. 0., in 
sub-r. 2, B. 1 of which it is provided that: 

Noibing in fehis Buie shall authorize the Court 
to remove from the posseBBion or ouatody of pro* 
petty any person whom any party to the BUit has 
not a present right so to remove. 

So that if the present applicant is in 
possession in his own right, he would not 
be liable to be removed from the posses¬ 
sion or custody of the property even 
though a receiver might be appointed. If 
he is not in possession or custody of the 
property in his own right at the present 
moment, he oan complain of no grievance 
whatever if a receiver be appointed to 
taka possession of it. Similarly, in the 
event of a suit, if the applicant is in pos¬ 
session of the property in his own right, 
the purchaser will not be able to oust him 
by recourse to the summary procedure 
nnder O- 21, Br. 97 and 98« In raoh an 
event, the purchaser will be entitled to 
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only symbolical possession, and for pur. 
poses of getting actual possession, he will 
have to have recourse to a regular suit 
the trial of which must under S. 10 be 
postponed to the determination of the ap. 
peal now pending in this Court. For all 
these reasons we hold that the application 
under consideration cannot be granted, and 
it is accordingly dismissed with costa; 
advocate’s fee three gold mohurs. The 
-interim order for stay of sale is oanoelled. 

d.s./r.k. Application dismissed. 
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Dunkley J. 

In the matter of 

■Mating Thet Pyin — Appellant. 

V. 

Ma Nu Respondent. 

Oourt-feea Reference in First Appeal Nc 
illO of 1936, Decided on 16th March 1931 

foJf “ appeal elio-Sui 

final decree—He mutt value his appea 
according to that decree and not arbitrarily 

although attheoom 
Sa litigation when the value o; 

.faava ^ 1 uncertain, the plaintiff ehal 

that «i? Of making his own valuation oi 

which k *4 o*^*®*^ tb® wile* t< 

•Jntll thl Jl entitled by the deorei 

M thrllin »e soon 

«l3lh. . •tale the .mount at which he 
It ?kln k '®“®* eo“8bt, this does not mean that 

•cannot put ^ flotluir.J“°’! ®^®® ^“®** °® 

‘r Ilf "H r 

■detendanfc ‘*®®® ‘he 

oontt*fee on^^thl **1®? decree most pay the 
•Oal 825 o«5 !? r »inount: A I 2i 1929 

•imRana^M Lj A I R 

•*voi aang HQ and AIR 1929 P O U9, Di$ting. 

A XT T> CP 94 0 2 ; P 86 0 1] 

A. N. Bbbu — for Appellant. 

Dnnkloy J.— This is a referenoe by the 
waxing Master under the provisions of S. 6, 
Uoort'fees Aot. It arises out of an appeal 
l^lileh has bMn brought before this Court 
*11^ the defendant In the original sidt whleh 


was heard and decided by the Assistant 
District Court of Mandalay. The original 
suit was a suit for dissolution of partner, 
ship and accounts. The plaintiff valued the 
relief sought in the suit at Rs. 7,761.7.3, 
and valued the suit for jurisdiction at the 
same figure. She paid oourt.fees ad valorem 
on this amount. A preliminary decree for 
the taking of accounts was passed on 5bh 
September 1934. No appeal therefrom was 
preferred. The final decree was passed on 
Ist June 1936. It declared that there was 
due by the defendant to the plaintiff a sum 
of Rs. 3,915.3-6. The appeal of the de/en. 
dant appellant is against this final decree. 
The memorandum of appeal states ^at the 
appeal is valued at Rs. 300 "tentatively” 
for the purpose of oourt.fees, under 8. 7 
(iv) (f), Court.feea Act, and atRs. 3,915-3.6 
for the purpose of jurisdiction. Under the 
provisions of 8. 8. Suits Valuation Aot, in 
a suit of this description the valuation for 
the purpose of oourt.fees and the valuation 
for the purpose of jurisdiction must be the 
same, and consequently the fact that the 
defendant.appellant has found himself com¬ 
pelled to value bis appeal for the purpose 
of jurisdiction at Rs. 3,915.3.6 amounts 
almost to a tacit admission that this is the 
correct valuation for the purpose of court- 
fees also. The appellant relies mainly on 
a judgment of a Full Bench of this Court 
in 9 Rang 165,* where it was held that in 
a suit for accounts under Cl. (iv) (f) of 8. 7, 
Oourt.fees Aot, the plaintiff in the trial 
Court, and the appellant in the Court of 
Appeal, is the person to make an estimate 
of the value of the relief that is claimed, 
and this valuation cannot be called in ques¬ 
tion or revised by the Court. The question 
which was propounded for the decision of 
the Full Bench was as follows: 

Whether in a salt oomlog ander Cl. (iv) (f) of 
8 . 7 of Oonrt'feee Aot, when the plaintiff has valued 
the relief prayed for and tbetria! Court has amend¬ 
ed that valuation under the provisions of B. 13 of 
the said Aot, and the plaintiff has obtained a pre¬ 
liminary deoree for aooonnts and the defendant 
appeals against the whole deoree, the defendant Is 
bound by the valuation of the plaint in the trial 
Court or is at liberty to make a fresh valuation 
lor the purpose of the appeal. 

Conseqaently this case refers only to an 
appeal against a preliminary deoree. Mr. 
Baso, for the appellant, has quoted several 
aatborities in which it has been held that 
in an appeal against a preliminary deoree 
in a sdt for the taking of aooonnts, the 

1. 0. E. Ummac ▼. 0. E. All Ummar, AIB 1981 
Bang 146=9188 I 0 91=9 Bang 166 (F B). 
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defendant.appellant is not bound by the 
valuation of the relief made in the plaint 
and is at liberty to make a fresh valuation 
for the purposes of the appeal. This is, 
no doubt, settled law, but it is not the 
point which is now before me, as the pre. 
sent appeal is an appeal against a Seal 
decree, by which it has been decided that 
a certain specific sum of money is due by 
the defendant, appellant to the plaintiff, 
respondent. The decision of their Lord, 
ships of the Privy Council in 56 I A 232,^ 
to which reference has been made, does 
not render assistance in the elucidation of 
the point which is now for decision, for, in 
that case the appellant paid the court.fee 
ad valorem on the whole amount which 
had been decreed against him. 

The argument of Mr. Basu, on behalf of 
the appellant, is that there is no distinction 
and there can be no distinction, so far as 
court-fees are concerned, between a final 
decree and a preliminary decree, as sec. 
tion 7 (iv) (f), Gourt.fees Act, refers gener. 
ally to suits and appeals and makes no 
distinction between an appeal against a 
preliminary decree and an appeal against 
a final decree, but it appears to me that 
the provisions of 8.11, Court-fees Act, are 
against this contention. This section lays 
down that in a suit for an account, if the 
amount decreed is in excess of the amount 
at which the plaintiff valued the relief 
sought, the decree shall not be executed 
until the difference between the fee aotu. 
ally paid and the fee which would have 
been payable had the suit comprised the 
whole amount so decreed shall have been 
paid to the proper officer. It is therefore 
clear that it is the intention of the Legia. 
lature that in suits for an account, although 
at the commencement of the litigation, 
when the value of the relief sought is nn. 
certain, the plaintiff shall have the privU 
lege of making his own valuation of that 
relief, yet he shall not obtain the relief to 
which be is declared to be entitled by the 
decree until the whole of the court.fee 
thereon has been duly paid; and con. 
sequently, that in such suits, as soon as the 
value of the relief sought is rendered cer. 
tain, then court.fee must be paid upon 
that amount. The principle of that section 
appears to me to be equally applicable to 
an appeal as to a suit, and the principle is 
that when the value of the relief sought 

S, FalBollah Khan v. Maoladad Khan, AIR 
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has been ascertained, the uncertainty 
vanishes, and the party who has to pay 
the court.fee must pay the full court.fee 
upon the ascertained amount. The provi. 
sions of 8. 7 (iv) (f), Gourt.fees Act, are as 
follows : 

In EuilB for aooounts, aooording to the amount 
at which the relief sought is valued Id the plaint 
or memorandum of appeal. In all snoh suits the- 
plaiutifi [in this oase, the appellant] shall stata 
the amount at which he values the relief sought. 

I agree that this section is applicable 
to an appeal against a decree in a suit for 
aooounb, and that under the provisions of 
the section it is for the appellant to value 
the relief sought by him. If the value is 
unoertain, he can make his own estimate; 
but when the value is made certain, as it 
is by the final decree, the necessity for an 
estimate does not arise, and it would be 
manifestly absurd to allow the appellant 
to make an arbitrary and erroneous valua.' 
tion when the real value is known. There 
is a decree against the appellant for a 
specific sum of money, and the appellant 
seeks to have this decree wholly set aside. 
He seeks to get rid of a decree against- 
himself for a specified sum of money, and 
that sum is plainly the value of the relief 
sought. The valuation of the appeal for 
the purpose of oourt-fees is therefore tbia 
amount, and the appellant has no option 
bub to accept this valuation and, under 
8. 7 (iv) (f) of the Aot, to state it as the- 
amount at which he values the relief 
sought. 8. 7 (iv) (f) says that the plaintiff 
or appellant shall state the amount at 
which he values the relief sought. This 
does not mean that be shall be permitted 
to state any fanoiful amount which may 
occur to his mind; it means that the appel. 
lant, or, in the oase of a suit, the plaint^, 
shall truly state the value of the relief 
sought by him, to the best of his knowledge 
and belief. He cannot put a fictitious value 
upon his suit or appeal when the relief 
sought is capable of exact valuation. This 
principle has been laid down by Rankin 0. J. 
in 57 Cal 463,’ where it was decided that- 
in a suit for an account, the defendant- 
appealing against the final decree must 
value his appeal aooording to that deoreoi 
The decision of Bhide J. in 14 Lah 738 is- 
to the same effect . Neither of these deci« 
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810 D 8 IS affected by the decision of the 
Judicial Committee in 56 I A 232^ and in 
fact the Lahore case was decided sab. 
seqnent to the publication of this decision 
and reference to it was made by Bhide J. 
in the course of his judgment. 

I am clearly of opinion that in this case, 
although S. 7 (iv) (fj, Court.fees Act, is 
applicable and it is the duty of the appel. 
lant to value the relief sought, the only 
valuation which he can be permitted to pat 
upon that relief is the amount of the decree 
which he seeks to have set aside, namely 
Ba. 3,915.3-6. The decision of the learned 
Taxing Master is therefore correct, and 
oourt-fee ad valorem on this amount must 
be paid on the memorandum of appeal. 

D.s./b.K. Reference answered. 
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Maoknet and Spaego JJ. 

Bibian Ludwig DeCruz — Applicant. 

V. 

Alice Winifred DeCruz — Respondent. 

Criminal Bevn. Appln. No. 379.B of 
1937, Decided on 27th August 1937, from 
order of 2nd Addl. Magistrate, Rangoon, 
D/. 18th June 1937. 

Criminal P. C. (1898), S. 486 — Neglect to 
inaintain —• Husband living away from bie 
wife on account of frequent quarrele— Suit 
by wife for judicial aeparation diemiiaed— 
Application by her under S. 488 ^ Offer by 
bueband to maintain wife if ahe lived with 
bim ~ Offer held not bona fide — Order of 
maintenence held proper. 

A huBband lived away from bis wife as be had 
freqaenk quarrels siooe their married life began. 
On Buoh deserklon by the husband, the wife filed 
a sulk for jodloial separation but It failed. There* 
upon the wife applied under 8. 488 for main- 
tenanoe. The husband expressed hie willingness 
to maintain his wife. There was an attempt on 
the part of the neighbours to bring abont a com* 
promise but It failed on aooonnt of the stubborn 
akkltode of the hnaband ; 

Held that the belated offer of the husband to 
maintain his wife on condition of her staying 
with him was not a bona fide one, as It was made 
almply as a defenoe against the wife’s appUoation 
for the mainkenanoe. Moreover, the fallore of the 
wife's anik for jndlolal aeparation did not alter 
the fact that be deserted her and failed to main¬ 
tain her. Under the oironmakanoes, the order for 
maintenance was proper. [p gg q 1 ] 

N. A. Chrietopber — for Applicant. 

W. A. Moore — for Respondent. 

Haokney J. — The applioanfe and the 
reepondent were married some six yeara 
Ago and were living together. On 37tb 


May 1936 the applicant left the house in 
which they were living together and wenlr 
to live elsewhere, He left behind him a 
note pointing out that they had been quar¬ 
relling ever since they were married and 
that owing to these quarrels and unplea¬ 
santness, he was unable to oontinue their 
joint living. He further alleged that he 
suspected that the respondent on one occa¬ 
sion had poisoned his soup. Other allega¬ 
tions of minor causes of discontent were 
also made. Applicant made no attempt to 
maintain his wife, the respondent, and on 
16th July 1936 she instituted a suit on 
the Original Side of this Court for judicial 
separation. This suit was dismissed on 
28th January 1937, it being held that the 
respondent bad failed to establish cruelty. 
During the pendency of this suit, the appli¬ 
cant had to pay alimony to the respon. 
dent. This alimony, of course, ceased on. 
the dismissal of the suit. On 22ad Febru¬ 
ary 1937 the respondent filed an appUoa- 
tioD before the 2ad Additional Magistrate, 
Rangoon, under S. 488, Criminal P. C. for 
maintenance. The applicant filed a written- 
statement in which bo expressed his will¬ 
ingness to maintain petitioner and offered 
to maintain her on condition that she 
lived with bim. This offer the learned 
Magistrate did not consider bona fide, and 
as it is clear that applicant had failed to 
maintain his wife he ordered bim to pay 
her Hs. 50 a month maintenance and to 
pay the ocsts of the application. The 
applicant has now applied to this Court to 
revise the Magistrate’s order. It is argued 
that as the respondent's suit for judicial 
separation failed and as he is ready to 
maintain her, it cannot be said that she is 
refusing to live with him for sufficient 
cause and she is therefore not entitled to 
maintenance. 

Now, supposing the respondent had not 
brought her suit for judicial separation, 
what would have been the position ? The 
applicant bad abandoned the house with 
the express intention of living together 
with her no more. He ceased to maintain 
her and only when she filed her applioa- 
tioD under 8. 488, Criminal p. C., did ho 
make an offer to maintain heron condition 
that she lived with bim. We have the 
evidence of witnesses, whose word there is 
no reason to disbelieve, who stated that 
after the failure of the suit, they endea. 
voured to persuade the couple to become 
reconciled. They say that the applicant .IT 
told them that be ooald not oompromlsa 
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with bis wife inasmnoh as she had injured 
faia oharaoter bo a great extent and that he 
could not be reconciled to her as she had 
made his life unbearable and miserable, 
Even in the Magistrate’s Court he main, 
tained that he still believed that his wife 
had put something into his soup with 
intent to harm him mentally or physically. 
It is obvious that in such oiroumstanoes 
the Magistrate quite rightly refused to 
believe that the belated offer to maintain 
his wife on condition that she lived with 
him was made bona fide. I cannot see 
what differei^ it can make that in the 
interim the \^fe had brought a suit for 
judicial separation which had failed. That 
suit does not alter the fact that applicant 
had deserted his wife and failed to main, 
tain her. It appears to me that the 
respondent was justified in refusing to 
entertain this offer seriously. It is quite 
obvious that the applicant has no serious 
intention of carrying it out, and that he 
made it simply as a move in bis defence 
against her application for maintenance. 
1 am therefore not of the opinion that the 
Magistrate s order is wrong, and I decline 
to interfere. This application is dismissed. 

A.L./jR.E. Application dismissed. 
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Baguley and Sharpe JJ. 

Mohamed Hajee Valii Mohamed — 

Appellant. 

V. 

Vednath Singh and others — 

Respondents. 

Eirst Appeal No. 175 of 193G, Decided 
■on 16th August 1937, against decree of 
Diet. Court, Toungoo, in C. B. No. 13 of 
1931. 

(a) Benami — Burden to prove transaction 
benami is on person alleging it to be so — 
Main test to determine benami character is 
to find out real intention of parties^Burden 
when shifts on opposite party stated. 

The harden of proof Is on the person seeking to 
establish that any partionlar transaction is a 
benami one. It is notorious that in benami trans¬ 
actions all the subordinate parts are well fitted in 
to Qoirespond with the benami arrangement in its 
-Integrity, and if it is onoe established that a 
transaotion is benami, the fact that the deeds bear 
the benamidar’s name is neoessarily oonsistent 
with the benami case and is of no essential weight 
on one side or the other. Since therefore it is 
unlikely that there will often be any other 
relevant oironmetanees from whloh the oonolasion 
-can be drawn that a transaotion is a benami one, 


the usual mode of proving that a purohase is a 
benami transaction is by showing that the funds 
from which the purchase was made were exolu- 
sively the funds of the person alleged to be real 
owner of the property. The main test is to find 
out the real intention of the parties. All the 
peculiar oiroumstanoes and probabilities of each 
particular case must be oarefuliy considered. 
Although no one of those oiroumstanoes taken by 
Itself may be of any particular value or aSoed any 
ooDclusive proof of the intention to transfer the 
ownership from one person to the other, yet a 
oombination of some or all of them, and a proper 
weighing and appreciation of their value, may 
well raise suoh a presumption of real ownership 
as to shift the burden of proof on to the opposite 
party, and if the latter is unable to discharge the 
burden so transferred, he will fail : Case laxo 
referred.. [P 31 0 1, 3 ; P 32 0 1] 

(b) Practice—Findings of fact —Decisions of 
Township Judges on questions of fact or 
credibility of evidence have not same weight 
as findings of County Court Judges or High 
Court Judges in England (Baguley f.) 

Findings of fact by the High Oourt in Eng* 
land, or by the County Oouits, fOouits which 
are presided over by members of the Bar of 
proved ability who have had years of experience 
before they are appointed, have got to be dealt 
with on different lines from findings of fact 
arrived at perhaps by the Township Judges in 
Burma who may be appointed almost direct from 
the University. These Judges have not always the 
experience nor perhaps the ability of County Court 
Judges or High Court Judges, and their deoisiona 
on points of fact or the oredibility of evidence can 
never be regarded as having the same weight as 
findings of the County Court Judges or High 
Court Judges : A J E 19S6 Rang 5, Expl, 

[F 36 0 1, 3l 

Foaoar and 0. A. Soorma 

for Appellant 

E. Hay and J. H. Shakla — 

for Respondents 1 and 2. 

Sharpe J. — This is an appeal by one 
Mohamed Hajee Yalli Mohamed against a 
deoree of the Judge of the Diatriot Oourt of 
Touugoo, dated 31st Ootober 1936, deolar. 
ing (a) that the branaaotion oontained in a 
sale deed dated ISbh March 1924 and 
registered iu the offioa of the joint Bub. 
Registrar, Toungoo, under No. 747 of 1924, 
was fraudulent, oolluaive and benami, and 
inoperative against respondents 1 and 2 to 
this appeal, and (b) that the property, the 
subject matter of the said sale deed, which 
had been attached in Civil Ezn. No. 58 
of 1932 of the said District Court, was 
liable to attachment and sale in execution 
of a deoree obtained by respondents 1 and 2 
against one Hajee Yalli Mohamed Hajee 
Abba (to whom I will hereafter refer as 
Abba) in Civil Regular Suit No. 80 of 1928 
of this High Oourt. The present suit is 
but a comparatively small part of the 
somewhat complicated litigation, extend* 
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ing over a period of some 21 years, in 
whioh have been engaged either the par. 
ties to the present appeal or those ^hose 
legal representatives the present parties 
are. For a proper understanding of the 
present appeal, it is neoessary to trace in 
outline the history of this matter sinoe 
1916. 

In 1916, one Baijnath Singh instituted 
two regular suits against Abba and against 
one Hajee Mohamed Jamal for the redemp. 
tion of certain shares which he alleged had 
been mortgaged by him, and for the taking 
of an account. Those suits wore Nos. 60 
and 62 respectively of 1916 in the late 
Chief Court of Lower Burma. The plaintiff 
also alleged that there was an agreement 
to take reduced interest. The plaint in 
Suit No. 62 was subsequently amended by 
adding one Abdul Kareem Abdul Shakoor 
Jamal as defendant 2. The plaintiff's 
right to redeem was denied on the ground 
that the several transactions on which the 
plaintiff relied were not mortgages but 
eales with a right of repurchase which had 
expired. The trial Judge upheld the plain, 
tiff s contentions in both suits, and decrees 
were accordingly passed for an account and 
for redemption of the shares on payment 
of the amount found due and costs. The 
amounts subsequently found to be so due 
were Ha. 1,36,467.4.0 in Suit No. 60 and 
JBfl. 6I|259*7*6 in Suit No. 62, Tbosd sums 
were deposited in Court by Baijnath Singh. 
Both the defendants appealed (Civil First 
Appeals Nos. 67 and 68 of 1917). and 
during the pendency of the appeals, Abba’s 
came was substituted as defendant in the 
second case for that of the defendant 
Jamal, as Abba bad by purchase succeeded 
to the rights of Jamal. On 23rd May 1919 
judgment was delivered on appeal, when 
the judgments of the trial Court were 
varied, the Division Bench holding that 
the agreement to take reduced interest 
was not proved. The amounts requisite 
for redemption were fixed at Banaas 

?*QQ Bupees 

1.88.092 in Suit No. 62, a total sum of 

over four lakhs, and Baijnath Singh then 

paid into Court the extra amount neoes. 

aary. On 6th January 1920 Baijnath Bingh 

obtained leave to appeal to His Majesty in 

Council, and he thereafter applied for an 

order that security should be given by 

Abba before the latter was allowed to 

withdraw the amounts deposited in Court. 

Abba however swore an affidavit on 26tb 

.Maroh 1920 wherein he affirmed that ha 
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was possessed of a rubber plantation at 
Shwegyin worth at least three lakhs, and 
he was thereupon allowed to withdraw the 
money from Court without giving security; 
and he promptly did so. Subsequently 
Abba withdrew his appeal in Suit No. 60 
and therefore the decision that Baijnath 
Singh was entitled to redeem the shares 
in the transaction, the subject matter of 
that suit, stood and could not bo contro¬ 
verted.^ In the appeal in Suit No. 62 their 
Lordships of the Privy Council were of 
opinion that Abba had failed in bis con- 
tention that those transactions were not 
mortgages and also so far as excess into- 
rest had been awarded from the date of 
the agreement for reduction of interest. 
The decree of the Appellate Court was 
therefore set aside and the decree of the 
Court of first instance restored; and Abba 
was ordered to pay the costs of both 
appeals. As a result of this decision, Baij. 
nath Singh was entitled to recover back 
from Abba a very substantial sum of 
money besides the costs. The judgment 
of the Privy Council was delivered on 8th 
I^MQmber 1924 and is reported in 3 Bang 

From about 1913 Abba had been carry¬ 
ing on business in Eangoon as a paddy 
merchant; he was assisted in that business 
by his four sons, Hajee Ahmed Hajee Valli 
Mohamed (to whom I will hereafter refer 
as Ahmed), Oomar Hajee Valli Mohamed 
(to whom I will hereafter refer as Oomar), 
Mohamed Hajee Valli Mohamed (the pro. 
sent appellant), and Abdul Sattur (to 
whom I will hereafter refer as Sattur); in 
1913 they were then aged about 23,22, 20 
and 19 years respectively. On 17th July 
1918 Abba bought from Moosa Abdul 
Shakoor Jamal for Bs. 85,000 a piece of 
land at Shwegyin. The instrument of sale 
recited that the land measured 677.33 
acres or thereabouts, that it was then held 
on lease from the Deputy Commissioner of 
Toungoo for the term of 30 years from 
18bh March 1912, with an option of 
renewal for a farther 20 years and that it 
bad been planted with rubber trees. In 
1923 Abba ceased to carry on the paddy 
business in which his sons had been assist¬ 
ing him. On 16th March 1924 an inden- 
tare of sale was executed by Abba, as 
vendor, and bis two sons, the present 
appellant a nd Ahmed, as purchasers, by 

1, Baljoath Biogh v. Hajee Valiev Mahomed, 

(1936) 19 A I B F 0 76^66 I 0 882—8 Bang 

106 (P 0). 
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which indenture Abba purported to sell to 
his two said 8 od 8» at the price of Bupeas 
75,000, the above-mentioned rubber 
estate at Shwegyin which he had bought 
in 1918. This deed, which was duly regie, 
tered on 3rd July 1924, is the one which 
is the subject matter of the present appeal. 
Abba’s youngest son Sattur had died at 
the end of the previous naonth (June), and 
just five months later, namely on 4th 
December 1924, came the Privy Cotinoii 
decision which 1 have already mentioned. 
On 3rd March of the following year, Abba 
entered into an agreement in writing with 
Baijnath Singh with a view to liquidating 
his (Abba’s) liability to the latter arising 
from the Privy Council decision. By this 
agreement Baijnath Singh agreed to accept 
in full settlement and satisfaction Bupees 
50,000 in cash, a promissory note for 
Bs. 50,000 signed by Abba's brother 
Abdulla (to whom I will hereafter refer as 
Abdulla), delivery of 50,500 shares in the 
Nath Singh Oil Company, and 1860 shares 
in the Syriam Land Company. Altogether 
Baijnath Singh was to receive the equiva. 
lent of about two lacs of rupees in satis¬ 
faction of a claim which, if interest had 
been included, must have run into five or 
six lakhs. 

On 2nd April 1925 Abba applied to the 
Court to record this settlement and to 
enter up satisfaction of the decree of the 
Privy Council. The application was opposed 
by Baijnath Singh on the ground that his 
consent to the settlement had been 
obtained by misrepresentation. He alleged 
that Abba had told him that he had no 
money and no property and that he had 
disposed of the rubber estate at Shwegyin 
to outsiders; that he (Baijnath Singh) had 
believed Abba’s statements; but that in 
truth and in fact Abba had some Indo- 
Burma Petroleum shares and had trans¬ 
ferred the rubber estate to two of his sons 
for an alleged consideration of Bs. 75,000. 
At the conclusion of the evidence Chari J., 
before whom the matter came, expressed 
a doubt as to whether an application to 
record the adjustment was the proper 
course, and suggested that, in order to 
obviate any legal objections which might 
be taken later, Baijnath Singh should file 
an application under S. 144, Civil P. 0., 
for restitution of the money withdrawn 
from Court without securityi which money 
had become payable to him in terms of 
the decree of the Privy Council. On 29th 
June 1925 Baijnath Singh duly made such 


an application to which Abba filed objeo- 
tions relying upon the settlement of 3rd 
March 1925. In his judgment, delivered 
on 2dth July 1925, the learned Judge 
held that Baijnath Singh dealt with the 
properties which he received under the 
settlement after having acquired, accord¬ 
ing to his own admission, a knowledge of 
the misrepresentation which he alleged, 
and he had accordingly put it out of bis 
power to restore the benefits he had 
derived, which by S. 64, Contract Act, it 
was essential for him to do in order to 
have rescinded a contract which be alleged 
was voidable. He therefore dismissed 
Baijnath Singh’s application for reatitu- 
tion, but entered up satisfaction of the 
Privy Council decree to the extent of the 
coats involved. From the order passed 
therein Abba, although successful, appealed 
(Civil Miso. Appeal No. 169 of 1925), appa¬ 
rently with the object of preventing a 
plea of res judicata being successfully 
raised in any subsequent action of deceit 
which might be brought against him. On 
that appeal, this Court expressed the view 
that the decision of Chari J. could not 
operate as res judicata, and the appeal 
was dismissed. 

On 10th February 1928 Baijnath Singh 
filed the necessary suit (Civil Begulav 
No. 80 of 1928) against Abba and his two 
sons, the present appellant and Ahmed, to 
reoover damages for fraudulent misrepre¬ 
sentation whereby he (Baijnath Singh) 
had been induced to enter into the above- 
mentioned compromise of his rights under 
the Privy Council decree, which settle, 
ment, so ho alleged, he would never have 
accepted if it had not been for such mis¬ 
representations. The misrepresentations 
alleged were similar to those which had 
been put forward in the proceedings before 
Chari J, Objection was taken that the 
suit was multifarious, and on I6tb March 
1929, Cunliffe J. upheld the objection and 
struck Abba’s two sons off the record; 
thereafter the case proceeded against Abba 
alone. Baijnath Singh alleged, inter alia, 
that the defendant had told him that he 
had sold his rubber plantation, that he 
had no money and no property, that he 
had lost heavily in trade, that his friends 
and relatives were coming to his help and 
that there was no possibility of Baijnath 
Singh getting anything more in satisfac¬ 
tion of his right under the Privy Council 
jndgment than what was then being 

offered. The case occupied 19 deys before 
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Ormiston J. who delivered judgment on 
9th August 1929. He held that Baijnath 
Singh had been induoed to enter into the 
Agreement of 3rd March 1925 by untrue 
representations and he passed a decree 
against Abba for Es. 4,99,789 and interest 
thereon at 9 per cent, per annum from 
10th February 1928. 

Abba appealed (Civil First Appeal No. 
911 of 1929). The appeal was dismissed 
on 6th June'1930. Baijnath Singh died 
on 17th November 1931. The plaintiffs 
in the present suit (who are respondents 1 
and 2 before this Court) were brought on 
the record on 20th July 1932 as his legal 
representatives, and in order to obtain 
satisfaction of the decree of 9th August 
1929, they attached the rubber plantation 
at Shwegyin which was described in the 
attachment order as measuring 403.28 
acres (Civil Execution No. 58 of 1932 of 
the District Court of Toungoo). In Civil 
Misc. No. 6 of 1933 of that same District 
Court, the present appellant and his bro. 
ther Ahmed applied, under 0. 21, R. 58, 
Civil P. 0. for the removal of such attach, 
ment on the ground that they, and not 
Abba, were the owners of the property 
and were in possession of the same on 
their own account at the time of attach, 
ment. The learned District Judge declined 
to investigate the title of the two eons. 
He found that they were in poBseesioD 
of the rubber estate, and he held that 
ha could not go into the question whe¬ 
ther they came into possession by fraud 
or benami. Accordingly, on 14tb Ooto. 
ber 1933, he allowed the application 
and the attachment was removed. The 
order removing the attachment came 
before this Court in revision (Civil Bevn. 
No. 17 of 1934)* it being contended on 
behalf of the plaintiffs in the present suit, 
who, as decree-holders, were the appli- 
cants for revision, that in refusing to go 
Into the question of title the District 
Judge failed to exercise a jurisdiction 
VMted in him by law. This Court held 
that as the deoree-holders then still had 
open to them the remedy provided in 
0. 21, B. 63, Civil P. 0., it ought not, in 
view of the deoiaion in the case in 7 lUng 
466,* to interfere with the order passed by 
the District Court. Accordingly, on 21et 

9. Vedoatb Slogh t. Uahomed, RnorUd in 
(1984) 31 A 1 B Bang SlS^iM I o 138. 

8 , B. B. 21. M. A Plfts T. llaong Po Saang. 
(1039) 16 A I B Bang S97sl80 1 0 936=7 
Bang 466. 


May 1934, the application for revision was 
dismissed. 

Abba had died in November 1933 leav¬ 
ing as his legal representatives his two 
sons, the present appellant and Ahmed. 
Ahmed died on 22nd August 1934, leaving 
as his legal representative his widow, Ma 
Bibi. On 27th August 1934 the present 
plaintiffs, on behalf of themselves and 
other creditors, if any, of the deceased 
judgmeht.debtor Abba, presented a plaint 
in the District Court of Toungoo against 
the present appellant and his brother 
Ahmed, for themselves as well as the 
legal representatives of Abba, and also 
against Hajina Amma (Abba’s widow) and 
Oomar, also as legal representatives of 
Abba. The plaintiffs in that suit appa- 
rently thought, nob without justification, 
that some point might be taken against 
them that the plaint was defective in form 
or otherwise, and on llth October 1934 
they applied for, and were granted, per¬ 
mission to withdraw the suit, with liberty 
to institute a fresh suit in respect of the 
same subject matter and on the same 
cause of action. That same day, namely, 
llth October 1934, the present suit was 
instituted. 

According to the heading of the plaint, 
the present suit is brought both under 
O. 21, B. 63, Civil P. C., and also under 
S. 53, Transfer of Property Act. The suit 
is expressed to be brought by Yednath 
Bingh and Janki Devi, the heirs and legal 
representatives of Baijnath Singh, on be¬ 
half of themselves and other creditors, if 
any, of Abba. The persons made defen. 
dants are (l) Mohamed Hajee Yalli 
Mobamed (the present appellant) for him- 
self as well as the legal representative 
of Abba (deceased) and Ahmed, and (2) 
Ma Bibi, widow of Ahmed, as legal person, 
al representative of Ahmed and Abba. 
Para. 8 of the plaint alleges that the pro¬ 
perty attached in Civil Exn. No. 58 of 1932 
of this High Conrt (namely the rubber 
plantation before mentioned, which ao- 
oording to para. 5 of the plaint measurea 
abont 403.28 acres) is the sole property of 
Abba. Para. 14 of the plaint alleges that 
the sale deed dated 16th March 1934, by 
which Abba purported to convey to his 
sons, the present appellant and Abmed 
(deceased), the before mentioned rabber 
plantation, was merely a oollusive, sham 
and benami transaction made by Abba 
with Intent to defraud and delay his ore- 
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ditors, more especially Baijcafeh Singh. 
The relief aoughfe in the present action is 
a decree (l) declaring that the transaotion 
contained in the sale deed of 16th March 
1924 was a fraudulent, collusive and 
benami one, and was further invalid and as 
such inoperative against the plaintiffs and 
other creditors, if any, of the judgment, 
debtor Abba; and (2) declaring that the 
said rubber plantation is liable to attach- 
ment and sale in execution of the-decree 
obtained by Baijnath Singh against Abba 
on 9th August 1929 and confirmed on 
appeal on 6th June 1930. 

In para. 4 of his written statement, the 
present appellant alleges that the rubber 
plantation belonged absolutely to him and 
to his late brother Ahmed and that Abba 
had no interest therein at the date of the 
attachment or thereafter; in para. 10 he 
denies that the conveyance of the rubber 
plantation was collusive, sham or benami 
or made by Abba with intent to defraud 
his creditors, and asserts that the con. 
veyanoe was made bona fide for considera¬ 
tion without any intention of defrauding 
his creditors or anyone; and in para. 16 he 
states that the suit is barred by limita- 
tioD. As will be seen later, this last de- 
fence is no longer one which need be taken 
into consideration by this Court. Other 
defences also were raised but were not 
subsequently relied upon. The written 
statement of defendant 2, Ma Bibi, is sub¬ 
stantially to the same effect as that of her 
oo.defendant. Defendant 1 then filed an 
amended written statement, to which the 
plaintiffs filed a reply and objection, and 
such amended written statement was 
subsequently withdrawn. Of the seven 
issues framed by consent on 6th February 
1936, I need only refer to two : Issue 1— 
Whether the properties in suit (i. a. the 
rubber plantation at Shwegyin) belonged 
to Abba (deceased), or to Ahmed (deceased) 
and defendant 1 (the present appellant); 
and Issue 3"“Whether the conveyance 
deed dated 15th March 1924, between 
Abba (deceased) on the one part, and 
Ahmed (deceased) and defendant 1 on the 
other part, is a collusive, sham and benami 
transaotion. On 3rd January 1936 the 
plaintiffs filed a petition alleging that the 
burden of proof was upon the defendants 
and praying that the defendants might be 
ordered to begin the case. This matter 
was argued before the District Judge on 
27th January 1936, when he held, on the 
authority of two Privy Council oases, 


5 Rang 852* and 60 M L J 341,® and the 
recent 1932 case in 55 Mad 748,® that the 
burden of proof was in the present case 
upon the plaintiffs, as being persona 
seeking 

to give to a purchase a different meaning and 
oomplexion from what it bears on its face, that Is 
who maintains that the apparent state of things 
13 ziot the real state of thiogd# 

When the case next came before the 
District Judge, which it did on 3l8t Janu- 
ary 1936, it was first of all agreed bet. 
ween the parties that the evidence of one 
W. T. Mack in Civil Regular Suit No. 80 
of 1928 of this High Court and the evi¬ 
dence of one Tan Kyin Hye in Civil Mis¬ 
cellaneous Case No. 6 of 1933 of the Dis¬ 
trict Court of Toungoo should be taken as 
evidence in the present case. Then the 
evidence of the plaintiff Vednath Singh 
was taken. He was only a formal witness 
and his own oral evidence was of no real 
importance on the issues with which we 
arc now concerned, bnt he filed as exhibits, 
the judgment of this High Court in Civil 
Revision No. 17 of 1934* (Ex. A), the judg. 
ment of this High Court in Civil Regular 
Suit No. 80 of 1928 (Ex. B) and the judg- 
ment on appeal therefrom in Civil First 
Appeal No. 211 of 1929 (Ex. 0), and the 
judgment of this High Court delivered by 
Chari J. in Civil Regular Suit Nos. 60 and 
62 of 1916 (Ex. D). It is to be noted that 
no objection was taken by or on behalf of 
the defendants to the filing of any of 
these four exhibits. The plaintiff also filed 
certified copies of (i) the affidavit sworn 
by Abba on 26th March 1920 in which be 
set out his estimate at that time of the 
value of the rubber plantation at Shwegyio 
(Ex. E), (ii) the accounts filed by Abba in 
Civil Regular Suit No. 80 of 1928 of thie 
High Court (Ex. F), and (iii) Abba’s depo¬ 
sition in the same suit (Ex. G). The defen. 
dants objected to the filing of these last 
three exhibits on the ground that they 
would not be binding on the defendants who 
were not parties to the earlier proceed¬ 
ings. The learned District Judge overruled 
the objection as he considered that they 
were “relevant to show the value of the 

4. V. E. A. B. M. Firm v. Maang Ba Kyin, 
(1927) 14 A I B P 0 237=106 1 0 788=6 
Bang 862. 

6 . Mahomed All Mahomed Khan v. Mt. Bis* 
millah Begam, (1930) 17 A I B P 0 966=190 
I 0 647=60 M L 7 841 (P 0). 

6 . Appatbarai Ohettlar v. Yeelayan Ohettiar, 
(1932) 19 A I R Mad 309=137 I 0 879=66 
Mad 746=62 M L J 936. 
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6stat8 of the Bubjeot matter", a reason 
which I for one fail to understand. (After 
considering certain exhibits and evidence 
the judgment proceeded further). As has 
necessarily been conceded on both sides, 
the sole dispute in the case is whether the 
transfer of the rubber plantation on 15th 
March 1924 was a genuine sale or a frau¬ 
dulent benami transaction. The burden 
of proof is on the person seeking to estab- 
lish that any particular transaction is a 
benami one; for, as Lord Hobhouse said in 
the Privy Council case in 16 Cal 20' at 
p. 23, it is for the person impugning the 
apparent character of a deed executed in 
proper form and apparently effecting a 
valid transfer to another to show some- 
thing or other to establish that it is a 
benami or sham transaction. In 3 M I A 
229 ® at page 240 Lord Campbell stated : 
The criterion in these oases in India is to 
consider from what source the money 
comes with which the purchase money is 
paid , and the same principle was enun¬ 
ciated in 6 M I A 53.® In the compara¬ 
tively recent Privy Council case in 37 All 
667, ® Sir George Far well said, at p. 665, 
that the general rule in India in the 
absence of all other relevant oiroumstanoes 
is the one so stated by Lord Campbell in 
3 M I A 229.® Further, 21 Mad 66,“ to 
which case Mr. Fouoar called our atten. 

Won, is a Bench decision to the effect 
that : 

When a oonveyanoe has been duly executed and 
Mglatered by a oompetent pereon, it requires 
stroDg and olear evidence to jnetlfy a Court In 

l^al efleot should be given to It. It needs to bo 

their m?nd1 

that the deed should be a mere sham and in 
order to establish this proof, it needs to be shovrn 

ostensible one 

the deed was executed. 

Mr. Fouoar also called our attention to 
tne Privy Council case In 11 M I A 28 ** 
which was a snit to set aside a sale on the 

Soondrl DIblah 

u5 ^ “ «=' 8“ »”= 

®anjlt Singh. (1916) 

S A I R P 0 96=80 I 0 999=49 I A 909—a? 
All 667 (P 0), ^ ^ 309-87 

* l”Mad^6V” Ayjangar, (1898) 

19. B<«“anehQDder Dey t. Qoanlohunder Ohuo- 
kerbutty, (1867) 11 M I A 98:=7 W B 10= 
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ground that the purchase was not bona 
fide, being made in collusion with judg- 
mant-debtors. At page 43 Lord Weatbury 
said ; 

Undoubtedly there are in the evidence olroum- 

stances whioh may create auspioion, and doubt 

may be entertained with regard to the troth of 

the case made by the appellant; but in matters of 

this description, it is essential to'take care that 

the decision of the Court rests not upon suspioion 

but upon legal grounds, established by leeai 
testimony. ® 

That principle was cited with approval 
by James L. J. in the later Privy Council 
case in 14 M I A 234“ at p. 244. But 
although possibly the Courts will not 
readily credit the assertion of hidden and 
franduIdQb inteofeioD, one musl/ not forget 
that in 15 Cal 20^ Lord Hobhouse had 
pointed out that : 

The system of putting property benami is so 
extremely common in India that the mere fact of 
a deed bemg executed in proper form and apparent¬ 
ly effecting a valid transfer to another is not as 

good evidence of a real transfer as it would be in 

other countries, and even slight evidence to show 

that it was a sham transaotion will suffice for the 
purpose. 

It is notorioua that in benami tranaaotiona 
all the subordinate parts are well fitted 
in to correspond with the benami arrange, 
ment in its integrity, and if it is once esta. 
blisbed that a transaotion is benami, thei 
fact that the deeds bear the benamidar’s 
name is necessarily consistent with the 
benami case and is of no essential weight 
on one side or the other. Since, therefore, 

It IS unlikely that there will often be any 
of what Sir George Farwell called “other 
relevant circumstances" from which the 
oonolosion can be drawn that a transao. 
tion 18 a benami one, the usual mode of 
proving that a purchase is a benami trans- 
action is by showing that the funds from 
which the purchase was made were exclu¬ 
sively the funds of the person alleged to be 
the real owner of the property. The main 
test is to find out the real intention of the 
parties. All the peonliar oiroumstanoes, 
and probabilities of each partionlar case 
must be carefully considered. Although no 
one of those oiroumstanoes taken by itselfi 
may be of any particular value or afford 
any oonolusive proof of the intention to 
transfer the ownership from one person to 
the other, yet a combination of some or 
all of them, and a proper weighing and 
appreciation of their value, may well raise 

18. Faez Bax Ohowdry v. Faklioddin Uahomed 
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snob a presumption of real ownership as 
to shift the burden of proof on to the 
opposite party, and, if the latter is unable 
to discharge the burden so transferred, he 
will fail. Such then was the problem 
before the learned District Judge, and I 
will now state how be dealt with it. He 
appears very properly to have adopted the 
oourse laid down in 15 Gal 20,^ mentioned 
above, for he said : 

The fact that the father transferred this pro* 
party to his bods when he was admittedly In 
harassed oiroumetanoes and was unable to meet 
the large amount of about rupees five lakhs which 
might fall due from Abba on account of the Privy 
Oounoll decree, would by itself throw upon the 
defendants the liability to prove tbe bona fldes 
and the validity of the transaction of sale set up, 

and be cited 36 M L J 483=60 I C 264.’* 
In the remainder of his judgment he 
discusses tbe evidence put forward by tbe 
present appellant, and the effect of his 
oonolusion is that he decided that tbe 
burden of proof had originally lain upon 
the plaintiffs but had, as he found, been 
transferred, for the reasons above men. 
tioned, to the defendants, and that the 
defendants had not discharged tbe burden 
so transferred to them. He therefore held: 

That the purported sale of the rubber garden to 
Abba's two sons was nothing but a benaml trane* 
action only and that this estate of rubber planta* 
tion at Sbwegyln was asset of Abba at the time of 
the attachment though U was in the possession 
of the two brothers but not as owners. 

In the result he passed a decree as 
prayed, with costs to be paid by tbe 
defendants to the plaintiffs. Tbe present 
appellant has appealed to this Court and 
asks us to reverse the decision of the trial 
Court and to dismiss tbe plaintiffs' suit 
with costs. I will here mention a matter 
which I myself raised with Mr. Fouoar 
almost at the outset of the hearing of the 
appeal. According to the heading of the 
plaint, the suit was brought against (1) 
the present appellant, for himself as well 
as the legal representative of Abba and 
Ahmed, and (2) Ma Bibi, widow of Ahmed, 
legal representative of Ahmed and Abba. 
It is very difficult to appreciate at first 
sight what that means. The admitted 
facts are that the present appellant and 
Ahmed were the personal representatives 
of Abba DOW deceased, and that Ma Bibi 
is the widow and personal representative 
of Ahmed. Mr. Fouoar agre^ with me 
that strictly speaking it oame to this 
that the defendants were fl) tbe present 
14. Beth Ohuneham Das v. Uma Pershad, (1919) 
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appellant and Ma Bibi (as personal repre. 
sentatives of his deceased brother Ahmed) 
as personal representatives of Abba, (2) 
tbe present appellant in his personal oapa. 
city, and (S) Ma Bibi as personal represen. 
tative of Ahmed, deceased. The heading 
of tbe memorandum of appeal is as much 
confused as the heading of the plaint. Ma 
Bibi does not join with the present appel. 
lant so that they may together appeal as 
personal representatives of Abba; therefore 
it must be taken (and Mr. Fouoar accepted 
the position as being) that tbe present 
appellant is appealing in his personal oapa. 
city. Bespondents 1 and 2 most be*taken 
to have been made respondents to this 
appeal in the capacity in which they 
originally filed the suit, namely on behalf 
of themselves and other creditors, if any, 
of Abba deceased. Tbe plaintiffs ought 
really to have filed the suit as being the 
personal representatives of Baijnatb Singh 
and as bringing it both on behalf of them, 
selves, as such representatives, and on 
behalf of the other creditors, if any, of 
Abba. Ma Bibi's appearance as respondent 
in this appeal can therefore only be 
accounted for as being in her capacity as 
personal representative of Ahmed. She 
has however taken no part in the proceed¬ 
ing before this Court, but it has been 
necessary to clarify the position so that 
proper orders as to costs can hereafter be 
made. 

Mr. Fouoar, in opening this appeal, 
stated that in so far as this suit is brought 
under S. 53, T. P. Act, he was relying 
inter alia upon the plea in his client’s 
written statement that the suit is barred 
by limitation, but he agreed that in so far 
as it was alleged that the sale of the 
rubber plantation was a mere benaml 
transaction (this is to say, in so far as it is 
a suit under O. 21, B. 63, Civil P. 0.), no 
question of limitation arises. Mr. Hay, 
for respondent 1 and 2, intimated that he 
would not seek to bring the ease ander the 
Transfer of Property Act, but would only 
contend that the sale was a benami trans* 
action. Therefore, the question of limita¬ 
tion ceased to be a matter for our oonsi- 
deratiou, and the only question left for our 
determination was an appeal on the 
learned District Judge’s finding that the 
sale was a benauai transaotion. It was 
agreed on both sides that, if that finding 
stands, the plaintiffs are entitled to retain 
their decree (or the two declarations 
prayed for. 
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In the coarse of my consideration of 
■this case, I have naturally given soma 
'thought as to the correct way in which 
'this Oourt shoald approach an appeal such 
as the present one, which, as it now 
appears, involves really a pure question of 
’fact. I am familiar with the principle 
established both by the recent (English) 
House of Lords case in (1935) A C 243^® 
and the earlier (Scotch) House of Lords 
’Case in (1919) S 0 (H L) 35.^® I have 
'therefore deemed it right to investigate 
how far, if at all, the principle laid down 
in those two oases has any application to 
Burma. I have only found one Rangoon 
decision touching upon the subject, and 
iihat is the recent case in 14 Bang 11,^^ 
wherein Lord Shaw’s speech in the House 
of Lords in the above-mentioned Scotch 
case was referred to by Sir Arthur Page, 
■the then Chief Justice, who held and with 
whose judgment Mya Bu J. agreed, that 
the principles enunciated in that decision 
ought to be applied by this Court at the 
hearing of appeals from decrees or orders 
passed by learned Judges sitting on the 
Original Side of the Court. 


I have looked carefully at this Rangoon 
case, 14 Rang 11,^^ and I would taka this 
opportunity of pointing out that the head- 
note in that case goes too far and appears 
to lay down a general rule for Appellate 
Courts, no matter what the tribunal from 
which the appeal is brought. A perusal of 
the judgment, however, shows that the 
final seatenoe in the head-note should 
read : This High Court will not, in its 
appellate jurUdiotion, when the appeal is 
one from the Original Side of the Court, 
interfere with suoh a decision unless it 
oomM to the ooucluslon that the Judge on 
the Original Side was plainly wrong”. 

As I have said, I can find no other 
Rangoon decision dealing with the English 
principles to which I have referred. Doubt, 
mss, some day it will be necessary for this 
Court to lay down the principles which 
should guide it on the hearing of an appeal 
from the decision of a District Judge upon 
a question of fact only, but so far no such 
principles have been laid down. Portu. 
nately, perhaps, it is unnecessary f or us to 
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lay down any such principles in the present 
case; W 0 need not do so because there is 
sufficient material upon which we can our. 
selves decide the only question of faot 
which it is necessary to have decided, and 
because, after a long and careful oonaidara. 
tion of all the evidence in the case (except 
Bxs. E, P and G to which I will refer again 
in a moment) we have no doubt as to tha 
correctness of tha learned District Judge’s 
decision of the question. 

The result of my own independent 
examination of the evidence is that I am 
of opinion that when tha facts are con. 
sidered as a whole, as indeed they must ba 
in a oasa suoh as this, there can ba no 
doubt that the sale of this rubber planta¬ 
tion was a mere device for reserving soma 
part of Abba’s then available assets for his 
own beneat. The faot that originally Abba 
bought this rubber plantation with money 
which was admittedly his; Abba’s inability 
to say how the sums to the credit of his 
sons, appearing in his books, ware made 
up; the fact that although the rubber 
plantation was clearly a far more valuable 
asset than the sugar estate, two of Abba’s 
sons, Oomar and Sabtur, having bean 
allotted ahalf.ahare in the rubber planta¬ 
tion, exchanged for no apparent reason, 
that share for a half.share in the sugar 
estate; that Abba after the sale received 
tha proceeds of the rubber out of which he 
made payments and had in his own hands 
upwards of Rs. 20,000 of suoh proceeds for 
a long period; that in Juue 1924 Abba was 
also transferring again for no apparent 
reason his oil shares : the imminence of 
tha Pfiyy Council decision (it appears from 
tha diary in Civil Miso. Appln. No. 58 of 
1919 that by March 1923 tha record had 
already baaa despatched to England, and 
without a doubt, Abba would imagine that 
the case would coma before the Board at 
any rate by the early part of 1924); that 
ba made farther substantial transfers of 
oil shares immediately after tha Privy 
Council decision; that those transfers were 
to his brother Abdulla; that it was a 
promissory note of that same brother that 
Abba was offering to Baijnath Singh in 
March 1925 ; the oiroumstanoes attending 
the transaction whereby this rnbber plan¬ 
tation was temporarily mortgaged to 
Abba’s brother Abdulla in 1926—the 
mortgage debt was repaid within two 
months, yet the deed of release was not 
exeouted for 2^ years, although the mort. 
gagea was tbU same brother of Abba’s, 
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namely Abdulla; that Abba’s detailed ao- 
oonnt books ^bioh were admittedly kept 
have been unaccountably lost; the present 
appellant’s failure to file the mortgage 
deed in the present suit, although he had 
obtained it for that express purpose; and 
also hie failure to give evidence in Civil 
Regular Suit No. 80 of 1928; the relation, 
ship of the purchasers to the vendor—all 
these material facts and circumstances 
tend to the conclusion at which I have 
arrived in my own independent ezamina. 
tion of the facts. I am satisfied upon the 
evidence, taken as a whole, that this sale 
of the robber plantation at Shwegyin was 
a benami transaction. Both the finding of 
the learned District Judge and also my 
own conclusions of fact are based upon all 
the evidence which was before the former, 
except, BO far as I am concerned, Exs. E, E 
and G. The point, however, has been 
taken in this appeal (a) ; 

That the learned Judge of theOouit below acted 
illegally in admitting as evidence in this cage 
evidence given in Civil Begulai 8ait No. 80 of 
1928 of the High Court of Judicature at Bangoon 
and the judgment therein to which the preeent 
appellant was not a patty, 

and (b) : 

That the learned Distriot Judge acted illegally 
in admitting in this case the evidence of the 
witnesses Haji Ahmed and Tan Eyin Hye given 
in Civil Mlsc. Caee No. 6 of 1932 of the Distriot 
Oouit of Toungoo, 

being grounds 7 and 11, respectively, in 
the memorandum of appeal to this Court. 
The former evidence (a) said to have been 
illegally admitted, is the affidavit of Abba 
which was sworn on 25th March 1920, 
(Ex. E), the accounts filed by Abba (Ex. F) 
and Abba’s deposition (Ex. G). No part of 
any of these exhibits wwe read by counsel 
on either side in this Court, and speaking 
for myself I have entirely disregarded 
them in coming to the oonolusion which 1 
have reached. The judgment of Ormiston J. 
in Civil Regular Suit No. 80 of 1928 
recites however what I imagine are the 
material parts of those three exhibits. In 
the Court below that judgment was put in 
by the plaintiff Yednath Singh and as 
appears from his deposition was not 
objected to, as were Exs. E, F and G; 
further that judgment was read to us by 
Mr. Hay, for respondents 1 and 2, and his 
reading of it was not then objected to by 
Mr. Fouoar. In other words, the objection 
to that particular document is no longer 
pressed, if indeed it was ever really 
intended that it should be. In view of the 
itaot that that judgment was properly put 


in and contained in a summarized form 
the contents of the other three exhibits, it 
is extremely unlikely that the learned 
Distriot Judge waded through those other 
three exhibits or even looked at them. 
Even if he did, there is no substance in 
the point now raised in regard to them, as 
they really carried the matter no further 
than the judgment, Ex. B; at any rate 
there is no sentence appearing in the trial 
Judge’s judgment touching upon what is 
likely to have appeared in those three 
exhibits which cannot be found in the 
judgment. In any event, in coming to my 
conclusion on the facts, I have ignored 
them. 

The objection put forward to the reading 
of the depositions of Ahmed and TanKyin 
Hye cannot be sustained for a single 
moment; for, as appears in the learned Dls. 
triot Judge’s diary-entry of Slst January 
1936 to which I drew attention earlier in 
this judgment, it was eventually agreed 
between the parties that those two deposi. 
tions should "be taken as evidence in this 
case." Indeed, according to my own notes, 
Mr. Foucar himself read them both to us 
in the course of opening this appeal. 
Accordingly I find no ground upon which 
it is possible now to say that any evidence 
has been improperly admitted. Therefore 
in my judgment the appellant fails in his 
appeal. There remains one minor matter, 
and that is a question of costs. The decree 
passed in the Court below provided: 

That the sum of Ba. 2,240-6-0 (tvro thousand 
two hundred and forty and annas five) only be 
paid by the defendants to the plaintifis on account 
of the costa. 

Both defendants filed written statements 
and apparently they both participated in 
the trial right to the end. In my judgment, 
the order for costs should have provided 
that : (l) the present appellant and Ma 
Bibi (as personal representative of Ahmed 
deceased} as personal representatives of 
Abba deceased; (2) the present appellant* 
himself personally; and (3) Ma Bibi (as per¬ 
sonal representative of Ahmed deceased/, 
should in those respective capacities be 
jointly and severally liable for the plain, 
tiff’s costs. Ground 13 in the memorandum 
of appeal alleges : 

That the oostB awarded in the decree agaioek 
the appellant are ezoesaive and are not based on 
any judicial principles and should be dismissed; 

but that point has neither been argued, 
nor even mentioned, on behalf of the 
appellant. It was I myself who drew 
attention during the argument to the some. 
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^hafe confused description of the parties in 
the title of the plaint, and even then no 
argument was addressed to us in support 
of the thirteenth ground of appeal. As 
I have already mentioned, the confusion is 
certainly not lessened by the heading of 
the memorandum of appeal, wherein all 
reference is omitted to the representative 
oapaoities in which any of the parties are 
alleged to have been acting at the material 
times. Therefore, although in my judg¬ 
ment the appeal should be allowed to the 
extent of directing that the decree, so far 
as it relates to costs, should have certain 
words added to it, it would not be right to 
give the appellant any costs in connexion 
therewith. On the contrary, the appellant, 
having fought this appeal before us for 
some days solely on grounds upon which 
he now entirely fails, must pay the costs 
of this appeal. He has brought this appeal 
in his personal capacity, and he must 
therefore pay the costs personally. Respon. 
dent 3 has taken no part in the appeal, 
and therefore the persons who are entitled 
to recover the costs of this appeal are only 
respondents 1 and 2 in their representative 
capacity. To my mind therefore the 
proper order which we should make isJ 
(a) that the appeal be allowed to the extent 
of varying the decree passed in the Court 
below by the addition of the direction as 
to costs which I have already indicated, 
and (b) that the ooats of this appeal be 
paid by the appellant personally to respon. 
dents 1 and 2 as legal representatives of 
Baijnath Singh. 

Baguley J,—I agree with the order 
proposed by my brother in the main judg, 
ment in this case. I only wish to add 
one comment with regard to 14 Rang 11.^^ 
In this case the late Chief Justice laid 
down that this Court while hearing appeals 
from the Original Side should follow the 
rule laid down in (1936) A O 243.^® He 
went no further than that. It must bo 
remembered that the House of Lords was 
dealing with a class of appeals arising from 
ww tried either by the High Court in 
England or by the County Courts, Courts 
which are presided over by members of 
the Bar of proved ability who have had 
years of experienoe before they are ap. 
pointed in the same way that Judges of 
thie Court are appointed. It is clear that 
findings of fact by Jodgee of that desorip. 
gw have got to be dealt with on different 
g2J from findinge of fact arrived at. 
jponape, by Township Judges, who may be 


Rangoon 35 

appointed almost direct from the Univer¬ 
sity. ^ These Judges have not always the 
experience nor perhaps the ability of 
County Court Judges or High Court Judges, 
and it seems clear to me that their deoi. 
sions on points of fact or the credibility of 
evidence can never be regarded as having 
the same weight as findings to which the 
late Chief Justice was referring. The case 
in 14 Rang does nob lay down a rule 
applicable bo findings of fact by all Courts 
in this country. 

D.s./r.k. Appeal dismissed. 
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Dunklet J. 

U. K. Seal — Applicant. 

V. 

A. It. A. Aramufjam Chcllyar — 

Respondent. 

Civil Revn. Appln. No. 190 of 1936, 
Decided on 21at July 1936, from decree of 
Township Court, Kyaiklat, D/. 4th April 
1936. 

(a) Provincial Small Cause Courts Act 
(1887), S, IS^Court is at liberty to record 
full evidence and give considered judgment. 

There is no provision of law which prevents the 
Judge of a Small Cause Court from recording the 
evidence given at any trial before him at full 
length, or from delivering a full and considered 
judgment euoh as is ordinarily passed in a regular 
buH- [P 36 0 1] 

(b) Provincial Small Cause Courts Act 
(1887), S. 16— Small cause suit tried as 
Regular suit —Judgment is not nullity. 

The character of the suit is not altered by the 
mode in which it Is tried. [p 37 q j] 

The effect of the provisions of 8 . 16 is not to 
deprive the Regular Court altogether of jurisdio- 
tioD in suits cognizable by a Court of Small 
Causes, but merely to prevent the exercise of that 
juclsdiotion by the Regular Court so long as there 
is a Court of Small Causes having jurisdiction 
within the same local limits. But if a Court by 
error tries a suit which is of a small cause nature 
and is cognizable by a Small Cause Court exorols' 
ing jurisdiction within the same looal limits, then 
the proceedings of the Court are not entirely 
without jurisdiotioD, and therefore are not a 
nullity : 26 Bom 417; 40 Cal 537 and A I li 1930 
Bom 80, Bef. fP 86 0 2; P 87 0 Ij 

(c) Contract-Third party—Contract bet¬ 
ween X and Y—X hypothecating bis launch 
to Y—Y to pay servants of X on the launch— 
Suit by servant against Y for arrears of 
salarr held bad as servant could not take 
advantage of contract between X and Y, 

X hypothecated his launoh to Y and It was 
agreed between them that Y should defray the 
expenses of mnnlng It. In order to have a check 
on the income of Y It was forther agreed that X 
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should appoint a clerk of his choice on that 
launch whose pay was to be paid by Y. The clerk 
so appointed brought a suit againt Y for arrears 
of salary : 

Beld that the clerk was the servant of X and 
could not take advantage of the contract between 
X and Y to which be was not a party and under 
which bis position was not that of a cestui que 
trust : 37 Bom 471 ; 34 All 63 (PC) ; AI B 1928 
Cal 518 and AIR 1926 Cal 1009, Bel. on. 

[P 38 0 1, 2] 

C. K. Ray — for Applicant. 

P, K. Basn — for Bespondent. 

Judgment. — The plaintiff-applioant 
brought a suit in tha Township Court of 
Kyaiklab for the recovery of four months' 
salary amounting to a sum of Rs. 60. The 
Township Court of Kyaiklat has been 
invested with jurisdiction as a Court of 
Small Causes under the Provincial Small 
Cause Courts Act to try suits of a small 
cause nature up to Rs. 100 in value. The 
learned Township Judge correctly reoog. 
nized that the suit of the applicant was 
of a small cause nature and fell within the 
jurisdiction of his Court as a Court of 
Small Causes, and in fact the plaint was 
headed as a “small cause". However, after 
the defendant-respondent had been served 
with summons, it appears that the plea, 
ders for the parties represented to the 
Judge that the suit was of a somewhat 
difficult nature (which it was not) and that 
therefore it ought to be tried in a regular 
way. In consequence of this representa. 
tion, on 15th February 1936, the learned 
Judge passed the following order : 

The case involves the question of master and 
servant, with intricate law points. By consent, 
this case is transferred to Regular Side. 

It consequently appears that the learned 
Judge consciously, although aware that 
the suit was of a small cause nature and 
within the jurisdiction of bis Small Cause 
Court, caused it to be tried in bis Civil 
Court with regular jurisdiction. There is 
no provision of law which prevents the 
Judge of a Small Cause Court from recor. 
ding the evidence given at any trial before 
him at full length, or from delivering a 
full and considered judgment such as is 
ordinarily passed in a regular suit, and 
therefore this order of the learned Town, 
ship Judge served no purpose whatever. 
It was also made without jurisdiction, for, 
a Township Judge has no authority to 
order the transfer of a suit from one 
Court to another, and as it was made 
without jurisdiction there is no reason why 
any attention should be paid to it. It is 


however clear that when the learned 
Township Judge tried this suit, and ulti. 
mately passed a judgment and decree 
dismissing the plaintiff-applicant’s claim, 
he considered that be was sitting as the 
Township Judge and not as Judge of a 
Small Cause Court. 

The main point which has been raised 
on this application for revision on behalf 
of the plaintiff-applicant is that the Town, 
ship Court, as such, bad no jurisdiction to 
try the suit, and that there being an 
inherent want of jurisdiction the proceed, 
ings at the trial are a nullity and must be 
set aside. Reference has been made to 
authorities in support of the well-known 
proposition that even the consent of par. 
ties cannot give jurisdiction where there is 
an inherent want of jurisdiction, and that 
the proceedings of a Court taken without 
jurisdiction are a nullity and can be set 
aside at any time. I do not propose to 
quote any of these authorities because in 
my view the present case is not a case of 
this nature. Learned counsel for the 
applicant relies on the provisions of Ss. 16, 
32 and 33, Provincial Small Cause Courts 
Act. B. 16 is in the following terms : 

Save as expressly provided by this Aot or by 
any other enactment for the time beiog in foroe, 
a suit cognizable by a Court of Small Causes 
shall not be tried by any other Court having 
jurisdiction within the local limits of the jurisdio* 
tion of the Court of Small Causes by which the 
suit is triable. 

A Township Court has jurisdiction under 
the Burma Courts Act to try all suits of a 
civil nature up to Rs. 1,000 in value. If 
it tried a suit in excess of Rs. 1,000 in 
value, it would be acting without jurisdio. 
tion and its proceedings would be a nul¬ 
lity, but that is entirely different from 
the present case. Even allowing that the 
suit was tried by the Township Court and 
not by the Small Cause Court, it was a 
suit which the Township Court had juris- 
diction to try. The effect of the provisions 
of 8. 16. Provincial Small Cause Courts 
Act in my opinion is not to deprive the 
Regular Court altogether of jurisdiction in 
suits cognizable by a Court of Small 
Causes, but merely to prevent the exercise 
of that jurisdiction by the Regular Court 
BO long as there is a Court of Small Causes 
having jurisdiction within the same local 
limits. The provisions of Bs. 32 and S3 of 
the Act do not appear to mo to affect the 
matter at all. B. 32 merely lays down, 
BO far as it is relevant to j 

matter, that the provisions of Oh. 3 ana 



1938 


U. K. Seal v. Abamugam Chetttar {Dunkley J .) Rangoon 37 


4 of tbe Aotr, within which S. 16 oooors, 
in regard to the exolnsion of tbe jarisdio- 

tlon of other Courts, apply 
to Ooutts iQTested by or under any enactment for 
the time being in force with the jutiediotion 
of a Court of Small Causes so far as regards the 
exercise of that juriediotion by those Courts. 

Section 33 lays down that: 

A Court invested with the juriediotion of a Court 
of Small Causes, with respect to the exercise of 
that jurisdiction, and the same Court, with res¬ 
pect to the exercise of its jurisdiction in suits of a 
civil nature which are not cognizable by a Court 
of Small Causes, shall, for the purposes of this 
Act and the Code of Civil Procedure, be deemed to 
he difierent Courts. 

The effect of these provisions therefore 
is that the Township Court of Kyaiklat, 
when trying a suit of a Boaall cause nature 
and of a value less than Bs, 100, is a 
different Court from the Township Court 
when trying a suit not of a small cause 
nature, but this does not alter the fact 
that the Township Court as a Begular 
Court has inherent jurisdiction to try all 
salts of a civil nature up to tbe value of 
Rs. 1,000. Consequently if that Court by 
error tries a suit which is of a small cause 
nature and is cognizable by a Small Cause 
Court exercising jurisdiction within the 
same local limits, then tbe proceedings of 
the Township Court are not entirely with, 
out jarisdiotion and therefere are not a 
nnllity. This is the view which has been 
taken by this Court in a number of cases 
which have come before the Court where 
a Township Court having small cause 
jarisdiotion has tried a case of a small 
cause nature and within that jurisdiction 
as a regular suit, and there has been an 
appeal from tbe decision to the District 
Oonrt. It is the view which has been 
generally accepted by the High Courts in 
India. Briefly stated, the proposition is 
that tbe character of tbe suit is not 
altered by the mode in which it is tried. 
As anthorities therefor, the oases in 25 
Bom 417^ and 40 Cal may be men¬ 
tioned. With due respect, the point was 
well stated by a Bench of the Bombay 
High Court in 31 Bom L R 1307* at 
p. 1309. The Bench, referring to a case 
where a Subordinate Judge who bad juris. 
diction under the Provinoial S mall Cause 

1. Bbankarbbal v. Bomabbai, (1901) 96 Bom 417 
=8 Bom L B 139. 

S. Indra Obaedra Makberjee v. Brlab Ohandn 
Banerjee, (1918) 40 Oal 697^911 0 130. 

8. Jodha Bljal v« Maganlal Obhagaolal Decal. 
(1980) IT A IB Bom 80=194 I 0 113=81 
Bom L B 1807. 


Courts Act had transferred a ease to 
another Judge who had no small cause 
powers, said : 

We do cot mean to infer from this that be bad 
no jarisdiotion to try the Buit, because failure to 
comply with 8. 16, Provincial Small Oause OoartB 
Act, eeems to us to be merely a defect in pro* 
oedure in proceeding in a Court other than the 
Small Oause Court having jarisdiotion to try the 
case. 

That this must be tbe correct view is 
apparent from tbe provisions of S. 24, 
sub-B. (4), and O. 46, Rule 7, Civil P. 0. 
Supposing, for the sake of argument, it 
be admitted tbat tbe learned Township 
Judge, in making bis order of 15th Febru. 
ary 1936 transferring this suit for trial 
from his small cause jurisdiction to his 
regular jurisdiotion, was acting within bis 
authority, then it is plain tbat under the 
provisions of sub-s. (4) of 8. 24, Civil 
P. C., be would still be trying the suit as 
a Court of Small Causes, for this sub. 
section is as follows : 

The Court trying any suit traneferred or with¬ 
drawn under this eeotion from a Court of Bmall 
Cauees shall, for tbe purposes of such suit, be 
deemed to be a Court of Bmall Causes. 

Order 46, B. 7 of the Code makes it 
clear tbat where a suit whieh is oogniz. 
able by a Court of Small Causes has been 
tried by a Court wbiob is not a Small 
Cause Court, in contravention of tbe pro. 
visions of 8. 16, Provincial Small Cause 
Courts Act, then tbe only procedure which 
may be taken to correct that error is for a 
party to tbe suit to require the District 
Court to make a reference to the High 
Court, and upon that reference, tbe High 
Court may make such order in tbe case as 
it thinks fit. This provision clearly shows 
that the proceedings of the Begular Court, 
although tbe suit has been tried by it in 
contravention of tbe provisions of 8. 16, 
Provincial Small Cause Courts Act, are by 
DO means a nullity, but may be upheld if 
tbe High Court considers tbat substantial 
justice has been done. This is the view 
which was taken by Nanavutty J. in 56 
Bom 387^ at p. 393 with which I respect, 
fnlly agree. Moreover, whether tbe pro- 
sent application in revision be looked upon 
as an application under S. 25, Provincial 
Small Oause Courts Act, or under S. 115, 
Civil P. 0., tbe power of this Court to 
interefere to reverse or vary the decree of 
tbe original Court is dis oretionary, and in 

4. ParihotUmdaa Obanilal v. Bhagabal NaUia* 
btaai, (1983) 19 A I B Bom 466=189 I 0 194 
=66 Bom 887=84 Bom L B 981. 
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regard to thia matter, I desire to remark 
that if the oontention which has been put 
forward on behalf of the applicant is oor. 
recb, then it would appear that the present 
application must have been made under 
S. 115, Civil P. 0., although it purports to 
have been brought under S. 25, Provincial 
Small Cause Courts Ac^ Learned counsel 
for the applicant is unable to contend that 
his client has been prejudiced in any way 
by the fact that the suit has been tried as 
a regular suit instead of as a small cause, 
and it would scarcely be possible for either 
party so to contend as in the regular trial 
they have had a better opportunity of 
placing their respective cases before the 
Court, and also they have obtained a full 
record of the evidence and a considered 
judgment. Consequently I should be un¬ 
able to hold that it was a proper ezeroise 
of the discretion which is vested in me to 
interfere in this case on the sole ground 
that the Township Court tried the suit 
without jurisdiction, when it has to be ad. 
mitted that neither party has been preju¬ 
diced by that action. 

Turning now for a brief moment to the 
facts, the applicpnt was employed on a 
launch as a.clerk. He admits that he 
was actually employed by the owner of 
the launch who is a person named Khulla 
Meah Bawdagar. He however relies on an 
agreement which was entered into between 
the launoh-owner and the respondent, 
who was the mortgagee of Khulla Meah's 
launches. Under the terms of this agree, 
ment, the respondent as mortgagee appoin. 
ted the crew of the launches, paid the 
expenses of running the launches and also 
received the earnings of the launches ; but 
in order to check what these earnings 
were, the mortgagor bad the right under 
the agreement to put one clerk on each 
launch. Obviously this clerk was a ser¬ 
vant employed by the mortgagor, Kulla 
Meah Sawdagar. The agreement seta out 
that the salary of this clerk, although 
chosen and placed on the launch by the 
mortgagor, was to be paid by the mort. 
gagee, the respondent. It is upon the 
strength of this agreement that the appli- 
cant has sued the respondent for the 
recovery of bis salary. He is not a party 
to this agreement, and it scarcely requires 
auy authority for the obvious proposition 
that a parson who is not a party to an 
agreement cannot sue upon it ; but two 
oases in which this proposition has been 
laid down may perhaps be cited : 37 Bom 


A. I.R. 

47l and 39 I A 7.® Beferenoo may per¬ 
haps also be made to the oases in 53 Cal 
922^ and 55 Cal 1315.® In these last two 
oases it was definitely laid down that per- 
sons who are not parties to a contract 
cannot be permitted to sue thereon except 
where there is an obligation in equity 
amounting to a trust arising out of the 
contract. The only circumstance, under 
which the present applicant could sue the 
respondent upon the basis of this agree, 
ment, would be if the agreement had been 
made for his benefit and therefore he was 
a cestui que trust and the respondent a 
trustee. This is not the case here be. 
cause the agreement is an ordinary agree, 
ment for the hypothecation of certain 
moveable property which concerned the 
respondent and Khulla Meah only, and 
the term regarding the payment of the 
salaries of the clerks who were placed on 
the launches by Kulla Meah is merely an 
incidental term of this hypothecation 
agreement. The applicant must look to 
his employer, Khulla Meah, for his salary, 
and the rights under the agreement are 
not rights upon which he can sue, but 
upon which Khulla Meah might have a 
right of suit against the respondent if and 
when he is called upon by the applicant 
to pay the applicant’s salary. 

The judgment and decree of the Town, 
ship Court of Kyaiklat dismissing the 
applicant's snit was correct although based 
on other grounds, and this application in 
revision fails and is dismissed with oosts, 
advocate’s fee three gold moburs. 

b.d./b.k. Petition dismissed^ 

6 . Shankar VishTanath v. Umaba! Sadasblv, 
(1913) 37 Bom 471=19 I 0 736=16 Bom L B 
320. 

6 . Jamna Das v. Bam Aatar Pande, (1913) 34 

All 63 = 39 I A 7=13 I 0 304 = 9 A L J 87 
(PC). 

7. Jiban Eriebna v. Nlropama Gapla, (1986) 13 
A I R Cal 1009=96 1 C 846=63 Cal 933=30 
OWN 813. 

8 . Eriebna Lai v. Promila Bala Daai, (1938) 16 

A I B Oal 616=114 I 0 658 = 66 Oal 1316 = 
32 0 W N 694=47 0 L J 587. 
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Roberts C. J. and Leach J. 

Kyan Win Ta — Appellant. 

V. 

Daw Ehin and others —Respondents. 
Kirst Appeal No. 152 of 1936, Decided 
on 15th June 1937 against decree of Diet. 
Court, Myitkyina, D/. 26th July 1936. 
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Contract — Pledge — Depoiit of jade by A 
with B —Oral evidence to explain nature of 
deposit it admiiaible. 

Where certain amount of jade was deposited by 
A with B and the nature of the deposit Is in 
-dispute, oral evidence is admissible to show 
whether it was put there for safe ouatody only or 
as pledge. [P 39 0 9] 

Hormasji and Masani — for Appellant, 

K. C. Sanyal, Kyaw Myint and 6. D. 

Williams —for Respondents 1 and S. 

Roberts C. J.—This is an appeal from 
a deoision of the Assistant District Jndge, 
Myitkyina, by the defendant in an aotion 
in which Daw Khin, respondent 1, and 
widow of Chun Lan Tin sucoeasfally sued 
him upon a promissory note for the sum 
of Bs. 23,488 together with interest 
Bs. 1,409 totalling Bs. 21,897. Li Eyauk 
Pyin and Kyan Yon Saing were joined as 
defendants because they signed the note. 
The former was agent for the appellant 
and his mother Daw Fo and the latter 
was a nephew of the appellant. Two 
firms are oonoerned, Fao Tsi Sbeng which 
was the firm name of Chan Hta Hin and 
Lang Ting Chi which was the firm name 
of Chan Lan Tin who were partners in 
the jade baBinesa. Chan Hta Hin died in 
1928 and sometime in 1931 bis son, the 
present appellant, went with Chan Lan 
Tin to China and took with them 7 has. 
kets of jade to sell. Another large has. 
kets of uncut jade were left in the house 
of Oban Lan Tin and afterwards placed in 
the joss house at Mogaung. After the 
return of appellant and Chan Lan Tin 
from China, Daw Ebin made a claim 
against the Pao Tsi Sheng Firm for an 
account and moneys duo or to be held due 
thereunder. After some dispute about 
whether this account was to bo taken at 
Bhamo or Mogaung, the representatives of 
the Pao Tsi Sheng Firm with respon. 
dents 2 and 8 aooompanied the appellant 
to Mogaung : they took with them a plea, 
der to advise them, and afte» much discus, 
eion they entered into an agreement which 
is Ex. B and shows an amount of Bupees 
23,488 and a fraction overdue from the 
Fao Firm to the Lan. The agreement 
recited : 

U is approved that the aoooaot aflairi of the 
business transaotions have been clearly olosed and 
settled in the presence of both parties and vrlt* 
nesses. This statement of affairs Is 
proof. 

This was at the end. At the beginning of 
the statement of acoounts it is also stated: 

The credit and debit aooonnts of the varioue 
departments of tbe businesa betvreen Pao Tel 


Sheng and lian Ting Ohl are clearly olosed and 
settled as follows : 

The statement is dated 23rd September 
1934. Now the defence to the suit brought 
by Daw Khin on the promissory note 
dated 23rd September 1934 (the same date 
as the settlement) is that tbe promissory 
note was given “pending a final settlement 
of accounts" and under a promise by the 
plaintiff that she would not enforce her 
claims. The appellant’s written state¬ 
ment dated a year later pleads that a 
settlement of accounts between the defen. 
dants and others amongst whom the plain, 
tiff is included, is still pending and is not 
concluded yet. So far from showing want 
of consideration, the production of Ex. B 
conclusively proves Its existence. The 
appellant on whom the burden of proof 
lay, actually swore that no acoounts were 
settled at all in Mogaung but admitted 
signing Ex. B. He said that after signing 
tbe document he disagreed with it. It is 
now pretended that the debt was due to 
the Lang Ting Chi Firm, but it is plain 
that tbe note was made out in the plain, 
tiffs' favour by mutual agreement in dis. 
charge of this debt as agent for the firm. 
Plaintiff was allowed to amend her plaint 
by claiming a lien on the 6^ baskets of 
jade left at her husband’s house. It seems 
to us idle to say that they were not depo. 
sited as security for payment of tbe amount 
due upon their removal to tbe joss bouse 
at Mogaung. One of the appellant's own 
witnesses Wang Hsan Yao says in precise 
terms that they were entrusted with the 
jade licensee as security for the money 
due on the promissory note. Swe Shu 
Feng, a witness for the plaintiff, also said 
that tbe jade was placed in the joss bouse 
as security. Yin Sin Tin, a witness for 
the appellant, says : 

The 61 baskets of jade were entrusted to the 
jade lessee because it was not decided whose jade 
It was and because Kyan Win Ta could not pay 
Daw Khin the money she demanded. 

It is agreed that tbe jade was placed in 
tbe joss bouse and oral evidence in my 
opinion was clearly admissible to show 
whether it was put there for safe custody 
merely or by way of pledge. Tbe Addi. 
tional Jndge diebelieved the evidence of 
the appellant and in bis admirably clear 
judgment dealt with the issue of fact on 
this point in a way wbiob we are satis, 
fied was oorreofc. The appeal will aooord. 
ingly be diamissed with costs. 

I^aoh J.—I agree. 

B.D./B.K. Appeal dismissed. 
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Baguley and Spaeqo JJ. 

U Tun Pe — Appellant, 

V. 

Ma Aye Kyi — Respondent. 

First Appeal No, 13 of 1937, Decided 
on 22nd June 1937, against decree of Diet. 
Court, Pyapon, in C. E. No. 2 of 1936. 

^ Buddhist Law—Burmese—Adoption—Keit* 
lima—A alleging that she was adopted by D 
as keittima daughter — A living at D's house 
since she was tour years Evidence to show 
that A had reputation of being adopted 
daughter of D-— A married to D's nephew— A 
living in D's bouse with her children even 
after her divorce and still having reputation 
as adopted daughter — Evidence held was 
sufficient to establish keittima adoption. 

A applied for letters of administration to 
the estate of Z> on the ground that A was the 
keittima adopted daughter of D and her sole heir. 
D and her husband were a childless couple. A 
was living at D’s house since she was four years 
old, and so she was not able to give evidence of 
actual adoption but there was a good deal of evi* 
dence to show that she bad been so adopted and 
bad a reputation of an adopted daughter. A was 
married to the nephew of D and even after her 
divorce she lived with her children at the house 
of D and there was also evidence that her reputa* 
tion as an adopted daughter still persisted. The 
opposite party contended that A lived at D’s 
house not as an adopted daughter but as a servant 
girl : 

Held that the evidence was sufBoient to estab* 
Ileh the adoption as keittima daughter. The faot 
that A was married to the nephew of D and that 
she lived with her children at the house ofD even 
after her divorce with him made it impossible 
that she bad the position of a servant girl. As D 
and her husband had no child and A lived with 
them for many years, there wae nothing surprising 
In their adopting A as keittima daughter. 

[F 42 0 1] 

U E MatiDg — for Appellant, 

U Tha Kin — for Bespondent. 

Spargo J.—In Civil Begnlar Suifi No. 2 
of 1936 in the District Court of Pyapon, 
which arose out of Civil Misoellaneoos 
Case No. 18 of 1936 of the same Court, 
Ma Aye Kyi applied for letters of adminis. 
tration to the estate of Daw Yon. Her 
oase was that she was the keittima ad. 
opted daughter of the deceased and was 
the sole heir to her estate. She made her 
own three children defendants and also 
added one Maung Tan Pe as a defendant. 
He is a nephew of Daw Yon’s, Maung 
Tun Pe denied that Ma Aye Kyi was the 
keittima adopted child of Daw Yon and 
prayed that Ma Aye Kyi’s petition might 
be dismissed. He had made bis own ap. 
plication for letters of administration to 
the estate of Daw Yon, and that was tried 


in Civil Regular Suit No. 1 of 1936. It iff- 
quite clear that the contest is between Ma 
Aye Kyi and her three children on the one 
hand and Maung Tun Pe on the other. 
If Ma Aye Kyi and/or her children are. 
keittima adopted children of Daw Yon, 
then it is clear that they will exclude Ton 
Pe, as the nearer excludes the more re¬ 
mote ; and if none of them have been 
adopted as keittima children, then Maung 
Tun Pe excludes them. 

I will deal Brst with the case of Ma Aye 
Kyi. She says that she was adopted when 
she was a small girl about four years old. 
She cannot therefore give any evidence 
about the actual adoption, but she was able 
to relate subsequent events. She says that 
she had no further assooiatioo with her 
natural father. In faot she says that she 
only heard of his death, which she says 
took place at Letpadan about 19 yeare 
ago, the inference being that she did not 
attend bis funeral or know anything about 
his last illness. There is no dispute that 
Ma Aye Kyi married a nephew of Daw 
Yon's, a brother of Tun Pe’s named Mya 
Din. There is no dispute that she lived 
in the bouse from the time when she wae 
four, up to the time of her marriage. She 
produced a considerable body of evidence 
to show that she was adopted by Daw You 
and n Po Thein as their keittima adopted 
daughter. U Han Myat does not say that 
he was present at the actual adoption, but 
he does say that Daw Yon told him that 
she had adopted Aye Kyi with a view to 
inherit. He was able to say of bis own 
observation that Daw Yon and U Po Theiu 
treated Ma Aye Kyi as a natural child. 
Even after the divorce between Ma Ayo 
Kyi and Maung Mya Din and Ma Aye 
Kyi’s subsequent marriage, this witness 
was able to say that Ma Aye Kyi’s repp, 
tation as the adopted child of TJ Po Thein 
and Daw Yon persisted. U Po Ok is an 
old man of ^5, and he says that he was 
present at the ceremony when Ma Aye 
Kyi was adopted by Daw Yon and U Pe 
Thein with a view to inherit. He says 
that he was specially sent for to witness 
and be present at the adoption oeremoDy. 

U Po Nyunt is another old man of 62, and 
he says he was present at the ceremony 
when Ma Aye Kyi was adopted with a 
view to inherit by XJ Po Thein and Daw 
You. U Shwe Zan was present at the 
ceremony. He was the natural father^ 
At the ceremony her name was changed 
from Ma Aye Khin to Ma Aye Eyh 
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UWayama, the presiding monkatakyaung 
^here T3 Po Thein and Daw Yon were 
disoiples, says that Ma Aye Kyi was re. 
puted generally to be the adopted daughter 
of U Po Thein and Daw Yon. He says 
that U Po Thein and Daw Yon told him 
that they had adopted Ma Aye Kyi with 
a view to inherit. U San Bwint says that 
he was instrumental in getting the attend, 
anoe of a number of elders at the adoption 
ceremony ; and U Lu Gale and U Ohn 
Myat say that they also were present at 
the adoption. 

There was nothing in the oross.exami. 
nation of these witnesses to oast any doubt 
upon their reliability. It was generally 
directed to showing that they had very 
little property ; but D Han Myat claimed 
to be a man of considerable property, and 
it cannot be said of the others who had 
less that they therefore had any interest 
to serve in giving false evidence for Ma 
Aye Kyi. It is trne that Maung Mya Din 
gives evidence for Mg Tun Pe, but no great 
reliance can be placed upon what he says 
because he is Tun Pe’s brother and is evi. 
dently on bad terms with Ma Aye Kyi. 
The story set up by the defence was that 
it was true that Ma Aye Kyi was brought 
to Daw Yod'b house many years ago and 
left there by her father, but that it was 
not an adoption. She was taken there to 
be kept by U Po Thein and Daw Yon as a 
servant because she **oould not pull on 
with her step.mother”. It is suggested 
that the change of name from Ma Aye 
Khin to Ma Aye Kyi was not on account 
of her having been adopted by U Po Thein 
and Daw Yon, but because U Po Thein had 
a lesser wife by the name of Ma Aye Khin. 
Daw Yon changed it to Ma Aye Kyi for 
this reason. 

From tbe fact that Ma Aye Kyi married 
the nephew of TJ Po Thein and Daw Yon, 
it seems probable that her position was 
not that of a servant girl. It is not im¬ 
possible of course that Mya Din eloped 
with her, but there is this fact also to be 
taken into account that after the rupture 
with Mya Din and his going away and 
deserting bis wife and children, both wife 
and ohildren remained on at Daw Yon’s 
honse where presumably one would expect 
them not to be very welcome if Ma Aye 
Eyi was a servant girl with whom tbe 
nephew bad oontraoted a misalliance. She 
remained there for four years before she 
re.married. A number of witnesses were 
sailed for U Tun Pe to say that they 


bought houses from Daw Yon or had some 
transaotioDS involving immovable property 
with her, and that as part of the necessary 
inquiries incidental to such transactions 
they asked Daw Yon whether she had any 
ohildren. Some of tbe witnesses say “ohil- 
dren;” others say "keitbima adopted chil. 
dren”. It is suggested that there is a 
current idea that when a Burmese Bud. 
dbist spouse dies leaving the other spouse 
and ohildren, tbe children become entitled 
to a vested interest in the property and 
that therefore it is considered necessary 
to ask about the existence of children be. 
fore purchases are made from the surviving 
spouse. 

I do not think that there is a great deal 
of value in tbe evidence to show that Daw 
Yon said on such occasions that she had 
no children or that she had no keittima 
adopted children. The evidence concerned 
the purchase of an unusually large number 
of houses from Daw Yon. U Myaing says 
that two Chettyars purchased two bouses 
from her. Aung Than says he bought 
another. TJ Po Kyaw refers to the pur¬ 
chase of yet another bouse from Daw Yon. 
Even if all these stabements were true, it 
might be that Daw Yon, feeling sure in 
her own mind that the adopted children 
having been well provided for, would not 
create any trouble subsequently over the 
possession of the property that was being 
sold, told the purchasers that there were 
no ohildren in order to re-assure them. Ma 
Aye Kyi had lived in Daw Yon's house for 
many years. U Po Thein and Daw Yon 
were a childless couple and there would 
therefore be nothing surprising in their 
adopting Ma Aye Kyi as their keittima 
adopted child. She has proved that she 
bore this reputation. Utinayana (witness 2 
for Manng Aye Gyan) relates how there 
was a gift of books to the kyaung from U 
Po Thein and Daw Yon and Daw Yon's 
brother U Po Kin. When these books 
were brought some days later by U Po 
Kin and U Po Thein, Utinayana found 
that there was an inscription on them 
showing the names of the donors as U Po 
Thein, Daw Yon and their group of ohildren. 
This is an odd expression, and Utinayana 
says that he inquired from U Po Thein 
what the meaning of it was. and U Po 
Thein said that he (U Po Thein) and his 
wife Daw Yon had “also adopted tbe three 
ohildren of Ma Aye Kyi with a view to 
inherit". This witness says be knew that 
Ma Aye Eyi had been adopted by U Po 
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Thein and Daw Yon from personal know¬ 
ledge. 

I think that this body of evidence is 
.■sufficient to establish the adoption as a 
jkeittima daughter of Ma Aye Kyi. It is 
nob necessary in this case to decide whe¬ 
ther Ma Aye Kyi’s three children were also 
adopted as keittima children because it is 
sufficient for the disposal of this appeal to 
decide that Ma Aye Kyi was so adopted. 
I would therefore confirm the decree 
granting to Ma Aye Kyi letters of adminis¬ 
tration in respect of the estate of Daw 
Yon, deceased, with costs; advocate’s fee 
five gold mohurs. 

Baguley J,—I agree. 

s.C./b.k, Decree confirmed. 
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Maokney j. 

Ma Mya Khin — Applicant. 

V. 

N. L. Godenho — Respondent. 

Criminal Bevn. No. 446.B of 1937. 
Decided on 30th September 1937 on a re. 
ference made by Addl. Seas. Judge, Magwe, 
D/- 17th August 1937. 

sjj Criminal P. C. (1898), S. 489-Wif«’« liv¬ 
ing in different manner after order of main¬ 
tenance was passed is not change in her 
circumstances — Keeping mistress, getting 
children by her and contracting debts for 
iiligation are not circumstances for reducing 
allowance of legal wife. 

Before the original order of maintenance againet 
husband can be altered, it must be shown that 
there has been, if not a change in the oiroum- 
stances of the husband, then a change in the 
circumstances of the wife. The mere fact that 
the wife is living in a different manner from the 
manner in wbioh she lived at the time the order 
of maintenance was passsd does not necessarily 
constitute a change in her oiroumstanoes. Hus* 
band’s keeping a mistress and getting ohildren by 
her and oontraoting debts fox litigation are not 
circumstances for reducing the allowance awarded 
to his legal wife. [P 43 0 3] 

Kyaw Hboon — for Applicant. 

G. D. Williams — for Bespondent, 

Order.—This oasa has been submitted 
to the Oourt by the learned Additional 
Sessions Judge of Magwe in order to 
review the order of the Township Magis¬ 
trate of Chauk in bis Criminal Misoellane- 
ouB Case No. 67 of 1936 where he has 
areduoed the monthly allowance of Bs. 100 
which the First Additional Magistrate of 
Obauk awarded to the applicant, Ma Mya 
Khin, on 20th December 1932, in bis Cri. 


J. Godenho {Mackney J.) A. I. R. 

minal Miscellaneous No. 52 of 1932. The 
Magistrate has reduced the allowance to 
Es. 50 a month. His grounds for doing so 
are that the respondent, Godenho, has to 
maintain a big family ; he has taken 
another woman as his "wife” since Ma 
Mya Khin left him, and he is heavily in 
debt : farther, from Ma Mya Khin's own 
statement, it was clear that her monthly 
expenditure for food and lodging was 
Bs. 25, and bolding therefore that the 
oiroumstanoes of her living had obaoged, 
he reduced the allowance. The learned 
Additional Sessions Judge in his order 
of reference has pointed out, oorreotly 
I think, that so far as the respondent 
Godenho is concerned, there has been no 
such change in his oiroumstanoes since the 
passing of the original order of mainten¬ 
ance wbioh would justify the reduction of 
the amount awarded. If be is heavily in 
debt, it is because of the infmctuous litiga¬ 
tion wbioh he has been oonduoting against 
Ma Mya Khin, and because of debts which 
he had already contracted at the time the 
maintenance order was passed. If he has 
a woman and two children to maintain, 
that is because he has chosen to take a 
mistress, and surely that would be no 
reason for reducing the allowance awarded 
to his legal wife. As regards the oiroum- 
stances of Ma Mya Khin herself, the 
learned Additional Sessions Judge was of 
the opinion that there has been no allega¬ 
tion that a change in the mode of living 
of Ma Mya Khin has taken place since 
the passing of the order of maintenance. 

Both parties have been represented 
before me by learned counsel. On behalf 
of the respondent it is urged that be is 
not obliged to pay more than is enough bo 
maintain Ma Mya Khin in a reasonable 
manner, and that if she herself can subsist, 
as her evidence shows she can, on Bs. 25 
a month for board and lodging, it is 
unreasonable that he should continue to 
pay Bs. 100 a month to her. I do not 
think that this is a point for decision. 
Before the original order of maintenance 
can be altered, it must be shown that there 
has been, if not a change in the circum¬ 
stances of the respondent, then a change 
in the oiroumstanoes of the applicant. The 
mere fact—if it is a fact—that Ma Mya 
Khin is living in a different manner from 
the manner in wbioh she lived at the time 
the order of maintenance was passed does 
not appear to me necessarily to oonstitate 
a obange in her olroamstanoes. Supposing 
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'the reepondent had been able to prove 
that, at the time the original order of 
tnaintenaDoe was passed. Ma Mya Khin 
was obliged to pay so mnoh for rent, but 
that no^ she is able to find aoaommoda> 
tion at very muoh less, that would oer. 
tainly be a change in Ma Mya Ehin’s 
ciroamstanoes which might justify the 
reduction of the maintenance awarded. 
No evidence bas been brought, so far as 
I can see, to show that any such change 
in Ma Mya Khin'a oircumstanoes has 
iiaken place. 

It is also open to the respondent to 
have his relations with Ma Mya Khin 
settled definitely in a Civil Court. Whe. 
ther the Civil Court will order him 
to pay less maintenance than he is 
now paying is a moot question; but if be 
thinks that the Civil Court would make 
him pay less, then his best plan is to 
institute suitable proceedings in that 
Court. For these reasons I set aside the 
order of the Township Magistrate of 
Ohauk reducing the amount of mainten. 
anoe ordered in Criminal Miscellaneous 
No. 62 of 1932 of the First Additional 
Magistrate of Chauk, and I direct that 
the respondent N, L. Gcdenbo’s applica¬ 
tion for a reduction of the maintenance be 
•dismissed. 

S.C./b.e. Order set aside. 
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Robebts 0. J. AND Sbarpe J. 

A. B. Neogi — Appellant. 

V. 

B, B. Neogi and another — Respondent 

First Appeals Nos. 101 and 102 of 193 

. .. 1937. against decree 

of the Court on Original Side, D/. 18t 
June 1936. 

(•) Succeiiion Act (1925). S. 297--Revoe 
tion el probate > Effect of — Mortgage I 
«dminUtrator on grant of probate does n. 
pecome loTalid on iubtequeni reyocfttlon i 
probate. 

There li nokhlDg In the Probate and Admini 

Sui^eion Aot) to enggeet that 
grant either of probate or letteri of admlnietratU 
•beoomei, on reTooatlon, void ab initio. [P 44 0 I 

A mortage therefore by the admlnUtrator < 
the grant of snob probate doei not become Inral 
merely on aooonnt of the enbaeqnent cevooatl< 

the probate by the Oonrk : A I Jl 2981 Bai 
lOt Foil. CP 4S 0 ! 

(b) Practice—Full Bench—It U fer Judge 
«ad not ceunael, nermallj to make motion i 


refer matter to Full Bench when they find 
fettered by previous decision and when in 
their opinion Such decision requires further 
consideration (Per Roberts C. J,), 

The motion to refer a matter to a Full Benoh 
should normally come from the Judges themselves 
and not from counsel when they find that they are 
fettered by a decision in a previous case which 
appears to them to require further consideration. 
When the authorities upon a proposition of law 
are plain and straightforward, it is not for counsel 
to argue, what is in effect an appeal against an 
authoritative decided case, by asking the Benoh to 
adopt the machinery laid down by means of 
which a Full Bench heating can be obtained. 

CP 44 0 1] 

Bhattaoharyya — for Appellant. 

Clark — for Respondent No. 2. 

Roberts C. J.—These two appeals are 
brought by A. B. Neogi in two connected 
suits, one against B. B. Neogi and Messrs. 
Balthazar & Son, and the other against 
B. B. Neogi and the Great Eastern Life 
Assurance Co., in each of which the plain 
tiff asked for a declaration (in effect) of 
the invalidity of a mortgage by the admi. 
nistrator on the ground that probate had 
been wrongly granted; and (in terms) that 
the plaintiff's right to the property of his 
father had not been affected by any action 
of defendant 1. The learned trial Judge 
dismissed both the suits. There was con. 
temporaneous litigation, in that there was 
an application for the revocation of pro. 
bate which was held by the learned trial 
Judge to be mala fide, and he continued 
the hearing of the two regular suits 
although an appeal was brought against 
his decision with regard to the revocation 
of probate which was ultimately success- 
ful. During the pendency of the appeal. 
Mr. Bhattaoharyya asked for postpone, 
ment of the hearing of the two regular 
suits, but the learned Judge decided to die- 
miss the two suits in the following terms: 

Mr. Olark objects to the poatpooemeot of the 
hearing of the oase, and I consider that In the 
oiroumstanoes of the case he is entitled to have it 
heard. In view of this decision Mr. Bhatta- 
oharyya states that be does not propose to proceed 
with the suit, whiob must be dismissed with costa. 

The first point which has been taken 
before ns by Mr. Clark dealt with the right 
of appeal, and we think, having considered 
it, that it is not necessary for us to decide 
whether the learned Judge’s order was one 
of dismissal for default and therefore not 
B decree: if it were so no appeal would 
lie. But we think it unneoessary to decide 
whether an appeal in fact lies here or not. 
because what we are asked to do is to 
exeioise a diseretionary power under 0.41, 
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B. 23, and fco sond thess oases baok for 
re.hearing having regard to the fact that 
the appeal succeeded in so far as probata of 
the will has been revoked by the appellate 
Court, 0. 41, B. 23, runs as follows: 

Where the Court from whose decree an appeal 
U preferred has disposed of the suit upon a preli¬ 
minary point and the decree is reversed in appeal, 
the appellate Court may, if it thinks fit by order 
remand the case. . . . 

I entertain myself some doubt as to 
whether this Order applies in the ciroum. 
stances of this particular case; but even if 
it does, w8 have both come to the oonclu. 
sion that there is no good reason for exor¬ 
cising our discretion to send the cases back 
to a Judge upon the Original Side, for the 
reason that the relief sought by the plain¬ 
tiff would in our opinion be bound to fail 
having regard to the decision in 8 Bang 
463.^ We have been strongly pressed by 
Mr. Bhattaoharyya to refer the subject 
matter of this decision for further consi¬ 
deration by a Pull Bench, but we are not 
disposed to take the course. And I desire 
to say that in my opinion the motion made 
to refer a matter to a Full Bench should 
normally come from the Judges themselves 
when they find that they are fettered by 
a decision in a previous case which appears 
to them to require further consideration. 
When the authorities upon a proposition 
of law are plain and straightforward, it is 
not for counsel to argue, what is in effect 
an appeal against an authoritative decided 
case, by asking the Bench to adopt the 
machinery laid down by means of which a 
Full Bench hearing can be obtained. In 
this case again, the learned advocate for 
the appellant has urged us that the facts 
are quite different from those which were 
the subject of litigation in 8 Bang 463^ 
and this is of course true. But we think 
the principle of law to be applied is the 
same, and we observe in the rejoinder of 
the plaintiff to the written statement that 
the plaintiff submits that: 

The mortgage wae created under a probate 
whioh is void ab initio as the same was in respect 
of a forged will and obtained by fraud practised 
on the OouEt. 

This pleading discloses a misconception 
of the law laid down in the case to whioh 
1 have referred and relief sought in such a 
way would be unobtainable by reason of 
that decision. We have therefore come to 
the conclusion that even if an appeal lies 
in this case and even if we have the power 

1. Ma Thein v. E. G. Nepean, A I B 1931 Bang 

16=198 1 0 869=8 Bang 463. 


to send the cases back to a learned Judge 
on the Original Side, we ought not to do so 
as in our opinion the plaintiff.appellant 
would be debarred by reason of the case 
to whioh I have referred from obtaining 
any relief. Accordingly in oar opinion these 
appeals ought to be dismissed with costs 
five gold mohurs in each case for each day. 

Shappe J.—It may well be that these 
appeals are misconceived, but we did not 
pursue the preliminary point raised in 
argument to a conclusion, and we assume 
for the purposes of this decision that these 
appeals are properly before us. Secondly 
Mr. Bhattaoharyya asks us to avail our. 
selves of the power vested in us under 
O. 41, B. 23, and to order a remand of 
these cases. I am not at all satisfied that 
we have power under that Buie to do that 
in this case, but we will assume a second 
thing in favour of Mr. Bhattaoharyya for 
the purposes of oar decision and say, with- 
out deciding whether we have that power, 
that we will consider it on the basis that 
we have got that power. Then we come 
to the point which Mr. Bhattaoharyya has 
raised and we look at the pleadings, and 
here I make a third assumption in Mr. 
Bhattaobaryya’s favour that all the facts 
pleaded would be proved as he would like 
them to be proved. And with those three 
assumptions, any one of whioh might be 
fatal to him if argued to its proper oonclu. 
sion, I find that upon the pleadings the 
plea which is raised in para. 10 of the 
plaint and then dealt with in para. 7 of the 
written statement of defendant 2 and 
rejoined to by Mr. Bhattaoharyya in the 
first sentence in para. 1 of his rejoinder, 
the position in law under that plea is, in 
view of the decision in 8 Bang 463', that 
Mr. Bhattaoharyya could not succeed if 
these oases were to be sent baok for trial, 
as be asks us to do. The matter is summed 
up by Carr J. at p. 472 when he says that: 

There is nothing in the Probate and AdminU* 
tration Act to enggest that a grant either of pro¬ 
bate or of letters of administration becomes on 
revocation void ab initio, 
and Otter J. agreed with that. It seems 
to me clear that there is no reason what¬ 
ever to suppose that that case was wrongly 
decided. It seems to me quite clear that 
even if these oases were to be sent back 
Mr. Bhattaoharyya must fail. That being 
so, it is quite useless for us to send the oases 
baok even if we think they are oases in 
which we can exercise the discretionary 
power vested in us under O. 41, B. 28. 
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Making every possible assumption in favour 
of Mr. Bhattaobaryya, I agree with my 
Lord the Chief Justice that these appeals 
must be dismissed with costs. 

A.Ij./r.k. Avv^oXs dismissed. 
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Roberts 0. J. and Sharpe J. 

Nga Kyaw Hla — Appellant. 

V. 

The King. 

Criminal Appeal No. 654 of 1937, Da. 
■cided on 29th June 1937, from order of 
Addl. Bess. Judge, Pyapon, D/. 4th June 
1937. 

(a) Criminal Trial—Appeal against convic* 
tion»-Duty of Appellate Court-*-Duty of ap* 
pellant is to bring before Appellate Court 
matters casting doubt on his conviction —~ 
Though conclusions of trial Court are not to 
be lightly disregarded, Appellate Court must 
-independently scrutinize evidence and be 
convinced that no reasonable man can come 
io any other conclusion. 

In all oases in ^hioh the Court sits in otimlnal 
appeal, it has to ooosider the oaee against the 
appellant bearing in mind exactly the same prln* 
oiples as must be borne In mind by the Coort of 
trial in the first instanoo. The appellant does not 
oome here as one who has been oonvioted and has 
to satisfy the Court beyond all reasonable doubt 
that he has been wrongly oonvioted. If after a 
•Qonyiotlon before a snbordinate Court, the Court of 
Appeal comes to the oonoluslon that there may 
have been a mieoarriage of justice, the Appellate 
Court cannot allow the conviction to etaod. The 
task of the appellant is therefore to bring before 
the consideration of the Appellate Court euch 
matters as may oast a reasonable doubt of hia 
guilt having regard to all the oiroumBtanocs of 
the oaee. It is true that a trial Judge hears and 
sees the witnesses and in many oaees his opinion 
as to their demeanour or truthfulness may be of 
the bighest value, and an Appellate Court should 
not lightly disregard the oonolueion at which for 
properly expressed reasons he arrived. On the 
other hand it does not absolve the Appellate 
Court from an independent duty of somtinizing 
the evidence with care and of being satisfied, not 
that a reasonable person might have oome to the 
oonoluslon which the trial Judge came to, but 
that no reasonable person oould have oome to any 
other oonolosiott but that the aocused was guilty 
el the oflenoe charged against him, (p 47 0 3 ] 

(b) Criminal Trial—Duly of preseeutlon-- 
ProsoeutioQ need not call as witnesses every¬ 
one whose stelement is recorded by police. 

It is not the duty of the prosecution to oall m 
witnesses every one whose atatements have been 
token by the poHoe but only to oall snob people as 
taay be likely to give truthful and reliable evi. 
4enoe with regard to the matter in question. 

[F 48 0 1] 

Q. D. Williams — for Appellant. 

. Mylnt Thein (Oovernmeofe Advooate) — 

for the Crown. 
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Roberts C. J. — The appellant Nga 
Kyaw Hla was oonviobad by the learned 
Additional Sessions Judge of Pyapon of 
the murder of Maung San Nyun on 20fch 
February last, and was sentenced to death. 
The mass of evidenoe which was adduced 
at the Sessions trial is in many respects 
oontradiotory and difficult to follow, and 
we feel indebted to Mr. Williams and the 
learned Government Advooate for having 
guided us through its intrioaoies so admir. 
ably. The evidenoe shows—and the wit. 
nesses are agreed up to a certain point— 
that the appellant was asked to go and 
gamble at the house of Maung Mye in the 
village where the murder of the deceased 
is alleged to have taken place, and there 
were present Maung Po Sein, bis servant 
Ohn Pe, Hla Shwe, Pan Maung and the 
deceased San Nyun; and during the course 
of the day, while the play was in progress, 
three more players came upon the scene, 
Bein Cbai, Hla Maung and Maung Pyu. 
During the earlier part of the day, the 
appellant acted as a sort of commission 
agent or oasbier, the actual players being 
Ohn Pe, the deceased, Pan Maung, and 
Hla Maung; and it is agreed that during 
the afternoon there was a pause for a 
meal and that, after that the players 
resumed. 

As to the events of the evening, there is 
a marked discrepancy between the evi. 
denbe of the prosecution witnesses. The 
ease for the prosecution rests in the main 
upon the evidence of Ohn Pe, and bis 
story is that during tho evening Pan 
Maung was insUting on cashing five rupees 
worth of tokens which he had, and the 
appellant was not willing to give him cash 
for these : that Pan Maung insisted on 
getting the money and Kyaw Hla said 
‘your waing (gambling circle) is very 
troublesome,” and so saying be went to 
the kitchen and threw a frying pan and 
an eartbern cooking pot into the group of 
oard players hitting Ba Thaung on the 
head. It is then said by Ohn Pe that he 
and bis master Fo Sein, Hla Bhwe and 
Pan Maung, who form the group of impor. 
tant witnesses, left in order to avoid far. 
ther quarrel, bat San Nynn, who came 
from their village, was left behind. Ohn 
Fe says that the only person who was 
drunk at the time was Maung Mye and 
that neither the appellant nor the deceased 
was drunk. After witness had gone some 
distanoe away from the but with his com¬ 
panions. be reooUeoted that his umbrella 
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and sandals had been left behind, and 
went baok to fetch them when Maang 
Mye aimed a spear at him and San Nyun 
stood tip and using an insuiting expression 
uttered a challenge. Witness says that Ba 
Thaung and Kyaw Hla held him (San 
Nyun) by his left hand and made him sit 
down, and appellant said ' you are abusing 
me” and picked up a mamooti and struck 
San Nyan (the deceased) with it on the 
head, at the same time throwing some, 
thing which hit the witness’s right knee. 
Ohn Pe says he ran baok to bis compani. 
ons and told them what had happened : 
and they also give evidence and, although 
they were out of sight of Ohn Pe and 
cannot say what took place in the but, 
they substantially corroborate his story 
to the extent that they say their party 
left the hut to avoid a disturbance ; 
that Ohn Pe left them to return for 
his umbrella and sandals : and that he 
came baok with the story of the appel. 
lant having killed the deceased and told 
it to them in substantially the same terms 
as he gave it at the committal Court and 
at the Court of Session. The learned 
Sessions Judge in considering his evidence 
came to the conclusion, as he expressed it, 
that it was quite believable, and we have 
to consider whether we can act upon it 
not to the extent of believing it credible 
or possible, bub to the extent of confirming 
the conviction and sentence of death 
passed upon the appellant as the result of 
its having been believed. 

Now, although Ohn Pe in bis evidence 
said that the appellant was not drunk at 
the time of his leaving the hut, it is clear 
that before the committal Court he said 
that Kyaw Hla was drunk; and in bis 
report to the headman he said that one 
pot was thrown by Kyaw Hla from the 
kitchen whereas in his evidence he says it 
was a frying pan and a pot. According to 
Ohn Pe’s evidence, be was not the only 
eye.witness of this murder; be says that 
Maung Mye, Ba Thaung and Tha Su were 
in the hut, and it is clear from his evi¬ 
dence that Ba Thaung must have wit. 
nessed the murder because he says that 
Ba Thaung and the appellant made San 
Nyun sit down when the deceased uttered 
the challenging words; also that Maung 
Mye must have witnessed the murder 
because the witness says: '*Ko Mye turned 
and looked at San Nyun who had fallen 
and as be did so I ran away”. All these 
other three persons were called as wit. 


nesses for the prosecution and each of 
them severally and emphatically denied 
that they were in the hut at all at the 
time when San Nyun was struck, and they 
tell a story quite different from that 
which is told by Ohn Pe. Tha consequence 
is that Ohn Pe, who says that he was one 
of four eye-witnesses is the only person 
who gives evidence saying that he saw the 
deceased struck at all. 

There are several comments which have 
been made, not without force, by the de. 
fence in relation to Ohn Pe’a evidence, and 
one is that, although he denied it, there 
was evidence on the record to show that^ 
there had been trouble between Kyaw 
Hla and himself because Obn Pe was 
living separately from his wife and be¬ 
lieved Kyaw Hla to have had some guilty 
association with her. In addition the evi* 
denoe of Ohn Pe is not fully borne out as 
regards the events of the evening, and 
Maung Pyn, who it is not pretended waa 
present at the time of the attack upon the 
deceased, says that there was earlier in 
the evening a dispute between 8aa Nyun 
and Ohn Pe’s master Po Sein over a sum 
of Bs. 4, which San Nyun was demanding. 
He says that Ban Nyun searched and 
found Bs. 4 in the pocket of Ohn Pe and 
that thereupon there was a fight between 
them: and bis evidence is really to the 
effect that the deceased and the principal 
witness for the prosecution, who is now 
put forward as the only eye-witness, were 
having a fight earlier in the day. 

Against the evidence of Ohn Fe is 
another body of evidence represented by 
other witnesses for the prosecution who 
tell an entirely different story with regard 
to the events of the evening. They first 
of all bear out Maung Pyu’s story with 
regard to the quarrel, and then they say 
that it is not true that Kyaw Hla ever 
threw anything at Ba Thaung. Ba Thaung 
says so himself and entirely denies the 
story put forward by Ohn Po and 
companions. It is then said that at 2 m 
the morning there was a dispute between 
San Nyun and Po Sein, and the appellant 
and Maung Mye, who were sharing this 
hut and were the occupiers of it, told them 
to stop saying they might come to blows 
and took away their cards, and that that 
is how the party broke up. When that 
happened, it is said that Ohn Pe with his 
master and Hla Bhwe and Pan Maung left 
the but and began to throw stones at it: 
Ban Nyun was still remaining in the hut. 



1938 

According (io the evidence of Tba Sn, Tha 
Sn had gone home. According to tha evi. 
denoe of the other two witnesses Ba 
Thaung and Manng Mye and the state, 
ment of the appellant, those three persons 
ran away while the hut was being stoned, 
and having rnn away to report to other 
villagers they stayed away a considerable 
time. On re-visiting the hut they found 
that the deceased had met with some in. 
juries, but they did not at that time know 
that the injuries were of a serious nature, 
and they summoned his wife to come pre* 
sumably to take him home. On reaching 
the hut they noticed that there was a 
broken lamp chimney as the result of one 
of the stones which had been thrown by 
the party to which I have just referred, 
and this broken lamp chimney was pro. 
duced as an exhibit at the Court of See. 
sioD. And the case put forward substan. 
tially by this group of witnesses for the 
prosecution is this: that Ohn Pe, who 
had a grudge against the deceased and 
whose master bad been that afternoon 
fighting with the deceased, must have re. 
turned to the hut realizing that every one 
had gone from it except tbe deceased who 
was drunk, and that tbere—whether there 
was a straggle, or what happened precisely, 
can never be known—Ohn Pe might well 
have inflicted upon San Nynn tbe wound 
which he afterwards was found to have. 
When San Nynn'a wife came, it was 
noticed that there was a wound upon San 
Nynn s head and he was unconscious, but 
they seem to have taken his condition for 
one drunken stupor, and even his wife 
said he would be all right in the morning. 
They cub away some hair from bis head 
and left him to sleep off tbe effect of his 
drunkenness. 

Now the two stories which are told by 
these two groups of witnesses might either 
of them be true, and it is exceedingly 
difficult to pick out the small matters in 
each group of evidence which seem to in¬ 
dicate its troth or to be in some way in. 
oonsistent with the rest of the testimony 
in that group of evidence. Bnt we are 
asked to affirm a conviction in a case in 
which Ohn Pe says tbere were three other 
persons present seeing the fatal blow 
struck by tbe appellant and each of those 
three persons deolinee to corroborate Ohn 
Pe's story. Then again Ohn Pe and his 
group of friends went right away from the 
scene back to their own village and re. 
ported to their village headman and that 
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report waa not in the hands of the police 
till some days afterwards. Kyaw Hla 
and his friends reported the next morn¬ 
ing to the village headman in whose 
immediate jurisdiction this offence was 
oommitted, and when the police came 
they took away a number of articles from 
tbe hut; stones and various other things 
that had been thrown as was alleged by 
the second group of prosecution witnesses. 
Maung Te, who is one of the villagers who 
took no part in any affray at the hut, says 
that Kyaw Hla came running to him and 
said to Ko Pyu that stones were being 
thrown at his but, and the witness says: 
“I beard stones falling and also voices 
abusing", so that although he is a mem. 
ber of the same village as the appellant 
and possibly may be friendly with the 
rest of the second group, be is a person 
who is nob immediately concerned with 
the dispute that went on while the card 
play was taking place. 

Now, in all eases in which tbe Court 
sits in criminal appeal, it has to consider 
the case against the appellant bearing in 
mind exactly the same principles as must 
be borne in mind by the Court of trial in 
the first instance. The appellant does not 
oome here as one who has been convicted 
and has to satisfy the Court beyond all 
reasonable doubt that be has been wrongly 
convicted. If after a conviction before a 
Subordinate Court the Court of Appeal 
oomes to the conclusion that tbere may 
have been a miscarriage of justice, tbe 
Appellate Court cannot allow tbe oonvio. 
tion to stand. Tbe task of the appellant 
is therefore to bring before tbe oonsidera. 
tion of the Appellate Court such matters 
as may oast a reasonable doubt of bis guilt, 
having regard to all the circumstances of 
tbe case. It is true that a Sessions Judge 
hears and sees tbe witnesses and in many 
oases bis opinion as to their demeanour or 
truthfulness may be of tbe highest value, 
and an Appellate Court should not lightly 
disregard the conclusion at which for pro- 
perly expressed reasons he arrived. On 
the other band that does not absolve tbe 
Appellate Court from an independent 
duty of scrutinizing the evidence with care 
and of being satisfied not that a reason, 
able person might have oome to the con. 
elusion which the learned Bessions Judge 
oame to, but that no reasonable person 
oould have oome to any other oonolasion 
but that the aoouaed was guilty of tbe 
offenoe charged against him. 
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Bearing these principles in ncind, we are 
of opinion that either of the stories told by 
the two main groups of witnessess might 
ibe true. It is necessary to say onoe more, 
Although it has been clearly laid down on 
Iprevious occasions, that it is not the duty 
lof the prosecution to call as witnesses 
every one whose statements have been 
taken by the police but only to call such 
people as may be likely to give truthful 
and reliable evidence with regard to the 
matter in question. In the present case 
every one who could possibly give any evi¬ 
dence in regard to this case was called as 
a prosecution witness, and the case for the 
prosecution as a whole is a mass of con. 
tradiotioDS and inconsistencies. Bearing 
all these facts in mind, we think that 
although it may be that the learned Addi¬ 
tional Sessions Judge came to a conclusion 
which in fact was right, there is always 
the possibility that he came to a oonolu. 
aion which was wrong, and that being so, 
we ought to say that the prosecution has 
not made out its case beyond all reason¬ 
able doubt and that the conviction and 
sentence at the Sessions Court should be 
set aside and the appellant set at liberty. 

Sharpe J. —The appellant in this case 
has been convicted by the learned Addi¬ 
tional Sessions Judge, Pyapon, of the mur¬ 
der of Maung San Nyun. Mr. Williams on 
behalf of the appellant has presented to us 
a careful analysis of the evidence for the 
prosecution, which falls into two compart¬ 
ments. If one group of witnesses for the pro¬ 
secution is believed the appellant is guilty; 
if the other group is believed the appel¬ 
lant is not guilty. It is quite clear from 
his judgment that the learned Additional 
Sessions Judge appreciated that position. 
The appellant was represented byanadvo- 
cate and therefore presumably the many 
points urged before ns by Mr. Williams 
were also urged before the learned Addi- 
tional Sessions Judge. It must be borne 
in mind that the learned trial Judge is 
in many ways in a much better position 
than this Court to form an opinion as to 
which group of witnesses are to be believed 
when there are as in the present case, 
two sets of witnesses, the evidence of 
either of which set it is open to the 
learned Additional Sessions Judge to 
-accept in preference to the other; and 
when he has accepted the evidence of one 
set he is entitled to convict the accused so 
dong as the evidence which he does accept 
really satisfies him as to the guilt of the 


accused. The learned trial Judge has the 
advantage of seeing the witnesses; we 
only hear the appeal on the written record 
of the proceedings in the Court below. 
Therefore this Court must give every rea¬ 
sonable weight to and should not lightly 
disregard the conclusions of fact arrived at 
by a Sessions Judge who has seen and 
heard the witnesses, when those oonolu- 
sions of fact are based upon the credibi¬ 
lity of evidence involving the appreciation 
of the demeanour of witnesses. But on 
the other hand it is open to an appellant 
in this Court to show that the conclusions 
of a Sessions Judge on such matters of 
fact as those which I have just mentioned 
are against the weight of the evidence 
adduced in the Court below, and if such be 
the conclusion of this Court, the appeal 
must be allowed, but an appeal ought not 
to be allowed if this Court disagrees only 
with the reasons of the learned trial Judge 
and comes to the same conclusions of fact 
as the Court below although for reasons 
entirely different from those that moved 
the learned trial Judge. A ground for 
allowing an appeal such as the present 
one is that this Court is not satisfied affir¬ 
matively of the guilt of the accused; but 
the burden is on the appellant to cause 
in the minds of this Court a doubt as to 
whether his conviction is justified. 

Turning to the memorandum of appeal 
in the present case, six grounds are there 
set out. Ground 1 is not in itself, in my 
judgment, a sufficient ground for allowing 
this appeal: nor in my judgment are 
grounds 2 and 3, which naturally fall to 
be dealt with together, sufficient reason 
by themselves for us to allow this appeal. 
Grounds 4 and 6 are not now relied upon 
by Mr. Williams. Ground 6 is the only 
ground which in my judgment affords a 
sufficient reason for allowing this appeal, 
that is to say, the evidence of the prosecu¬ 
tion is not sufficient to establish the guilt 
of the appellant beyond all reasonable 
doubt. My Lord the Chief Justice has 
dealt with the evidence so exhaustively 
that it is unnecessary for me to say more 
than this that exercising my own inde- 
pendent judgment and on a general review 
of the whole of the evidence in this 
am left with a sufficient doubt as to the 
guilt of the appellant as to entitla hm 
to have his conviction set aside. 
ingly I agree with my Lord the Ohiel 
Justice that this appeal must be allowed. 

V.B.B./B.E. Oonviotion tet anae. 
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Maung Po Kwe and another — 

Appellants. 

V. 

Maung Po Sein and others — 

Hespondenta. 

Special Second Appeal No. 117 of 1937, 
Decided on 24th Aagnat 1937, against 
decree of Assist. Dist. Court, Bassein, 
D/. 27th December 1936. 

Transfer of Property Act (1882), S. 53*A— 
There mutt be agreement or contract of tale 
in writing — Mere document ascertaining 
with reasonable certainty terms necessary to 
-constitute transfer is not sufficient. 

A coDtraot or an agreement in writing or a writ¬ 
ten agreement ia a sine qua non under S. 63-A. 
Such written agreement may of oourae be the 
embodiment of what baa already been orally agreed 
upon and may alao refer to payment by the pur- 
chaaer and receipt by the vendor of part of the pur* 
cbaae money, but it muat eaaentially be a written 
agreement, Unleaa a document can be held to be 
an agreement or contract of sale, it will not, by the 
mere fact that from It the terms neoeasary to con¬ 
stitute the tracBfei can be ascertained with tea* 
eonable certainty, be sufficient to satisfy the re* 
-quirementa of 8. 68-A as what the section requires 
ia not a document from which the terms necessary 
to constitute the transfer can be ascertained with 
Teaeonable certainty but a contract or an agree¬ 
ment in writing from which such terms can be so 
■ascertained. [P 50 0 2 ; P 51 0 1] 

K. C. Banyal — for Appellants. 

A. N. Basu — for Respondents. 

Judgment.—This appeal arises out of a 
•suit for reoovery of possession of a house 
and site in Bassein Town from the four 
defendants-respondents, Maung Po Sein, 
Ma Lay Tank, Maung Ohn and Ma Thein 
Tin. Maung Po Sein and Ma Lay Yank 
are husband and wife, while Ma Thein Yin 
is their daughter, and Maung Ohn is her 
husband. The house and site were origin, 
ally the property of Maung Po Sein and 
Ma Lay Yank. They mortgaged the pro- 
party bo N. A. B. R. M. Firm who ulti¬ 
mately obtained a mortgage decree over 
the property, had it sold by the Court, and 
became the purchaser. The Court sale 
took place on let August 1934. On 4th 
February 1936, N. A. S. R. M. Firm sold 
the property to the plaintiff.appellants by 
a registered deed of sale. The plaintiffs' 
auit is based upon title acquired by them 
under this deed. The defendants contested 
the suit relying on S. 53.A, T. P. Act. 
They alleged that there was a oontraot for 
sale of the property by the firm to Maung 
Ohn and Ma Thein Yin, and that Maung 
1988 B/7 & 8 
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Ohn and Ma Thein Yin had, in part per- 
formance of the oontraot, taken possession 
of the property and paid a sum of Rs. 300 
towards the price of Rs. .350 on 3rd June 
1935 and were ready and willing to pay 
the further sum of Rs. 50, and that the 
plaintiffs had notioe of the firm's contract 
•with Maung Ohn and Ma Thein Yin, and 
of the part performance thereof. In the 
course of the trial a document, Ex. 1, was 
produced on behalf of Maung Ohn and Ma 
Thein Yin, which runs as follows ; 

At an aaction sale held by the Oourt In Execu¬ 
tion Case No. 199 of 1934 of the Township Oouct 
of Bassein West, in execution of the mortgage 
decree passed in Civil Regular Suit No. 172 of 
1932 of the said Court, against Eo Po Sein and 
his wife Ma Lay Yauk, cultivators of Ma-nyein- 
hla-gon, Bassein, the decree-holder N. A. 8. B. M. 
Firm has purchased the mortgaged property to¬ 
gether with the revenue receipt (for) holding 
No. (29) for this year 1934-35, as well as a 3 
posted, 2 roomed, plank-walled, corrugated iron- 
roofed house standing on the said land, in adjust¬ 
ment with the decretal amount in the above- 
mentioned suit ; and as such (the property) be¬ 
longs (to the said firm). Acoordingly as it baa 
already been agreed to sell the said house and 
land for Rs. 360 outright to Eo Maung Ohn, 
cultivator of Ma-nyein-hla-gon, Bassein, the 
abovementioned house and land are sold foe 
Rs. 360 on the 3rd lazan of Nayon, 1297 B. E., 
corresponding to 3rd June 1936, and having re¬ 
ceived, in cash, Rs. 300 out of the said sum 
(Rs. 350), from Eo Maung Ohn, Ramasami, 
holder of general power-of-attorney for the above- 
mentioned decree-holder firm, writes and gives a 
receipt (signs) to that effect. 

This document bears the signature “N. A. 
S. R. M. Ramanatban Pillay” but according 
to the evidence this document was signed 
by Ramasami, who was at that time a 
clerk of the firm. The firm was at that 
time under the management of a duly con¬ 
stituted agent Raman Ghettyar. It is 
alleged on behalf of the defendants that 
Ramasami was not a mere clerk but also 
held a power-of-attorney under which he 
used to aot as the agent of the firm. This 
allegation is not controverted, but according 
to Raman Ghettyar the power-of-attorney 
had been withdrawn by the time of the 
alleged signing of the document, Ex. 1, by 
Ramasami. In spite of what Raman 
Ghettyar says, there can be no doubt that 
the power.oLattorney, under which Rama- 
sami was said to have acted, must be held 
to be still subsisting so far as the defen. 
dants were oonoeroed on the date of the 
execution of the document. Ex. 1. The 
oontraot entered into by Ramaswami waa 
therefore binding on the firm. To aeoer. 
tain the ingredients of a valid defenoa 
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under S. 63.A, T. P. Aot, the following 
parts of that seobioD are relevant : 

Where any person oontraots to transfer for 
consideration any immovable property by writing 
signed by him or on his behalf from which the 
terms necessary to oonatitute the transfer can be 
ascertained with reasonable certainty^ and the 
transferee has* in part porformanoe of the oon* 
tract| taken poesession of the property or any 
part tbereof» or the transferee, being already in 
posBesBion, continues in possession in part per* 
formance of the contract and has done some aot 
in furtherance of the contraoti and the transferee 
has performed or is willing to perform his part of 
the contract,. 

Provided that nothing in this section shall 
aSeot the rights of a transferee for oonaideration 
who has no notice of the contract or of the part 
performance thereof. 

Besidea the coudition mentioDed in the 
Proviso, these iDgredienta are : (1) a oon. 
tract to transfer for consideration immov. 
able property by writing, from which the 
terms necessary to constitute the transfer 
can be ascertained with reasonable oer. 
tainty ; (2) the transferee having in part 
performance of the contract taken pos¬ 
session of the property ; or, having in part 
performance of the contract, continued in 
possession and done some aot in further, 
anoe of the contract ; and (3) the trans. 
feree having performed or willing to per. 
form his part of the contract. 

In the present ease the document Ex. 1 
was tendered and admitted in evidence on 
the footing that it was a receipt. It sets 
out the terms necessary to constitute the 
transfer, but the setting out of such terms 
is referable to the object of describing the 
account in reference to which Bs. 300 was 
paid. The document itself states : "As it 
has already been agreed to sell the said 
house and land,” and does not of itself 
purport to be the contract of sale. A oon. 
tract of sale is nothing more or less than 
an agreement to sell, and S. 53. A requires 
such an agreement to be in writing signed 
by the party whom it is sought to bind or 
its agent. An agreement or contract to 
sell immovable property need not be in 
writing, but such oral agreement or oon. 
tract does not satisfy the requirement of 
the section which lays down definitely and 
advisedly that it is to be in writing—I say 
advisedly because, to meet the objection 
that a mass of perjured evidence woold 
be introduced if oral agreements were 
allowed to be proved, it was enacted that 
the agreement should be in writing. 
Therefore, to satisfy the requirement of 
*the section, there must be inter alia an 


agreement in writing which, under Art. 5, 
Stamp Aot, is liable for payment of a duty. 
That the document Ex. 1 was given and 
given only as a receipt is shown by the 
fact that it was stamped as a receipt and 
not as an agreement. Therefore in my 
opinion the defendants have failed in this 
case to produce an agreement in writing 
which is essential to the validity of the 
defence under S. 53.A, T. P. Act. 

The learned advocate for the appellant 
urges that because the document sets out 
the terms necessary to constitute the 
transfer and consequently such terms can 
be ascertained from this document with 
reasonable certainty, it satisfies the re* 
qairement for an agreement in writing, and 
this contention cannot be upheld for the 
reason that if it were so, any scrap of 
-paper, from which the term necessary to 
constitute the transfer can be ascertained 
with reasonable certainty, would do with, 
out its being a valid agreement in writing. 
A contract or an agreement in writing or 
a written agreement is a sine qua non. 
Suoh written agreement may of course be 
the embodiment of what has already been 
orally agreed upon and may also refer to 
payment by the purchaser and receipt by 
the vendor of part of the purchase money, 
but it must essentially be a written agree¬ 
ment. A document bearing much simi. 
larity to Ex. 1 in the present case was 
brought to the notice of my learned bro- 
ther Dunkley J. in 13 Rang 17.^ ^ That 
document ended with the words : "I. Ma 

Thet, sign this receipt as having received 
the money” and was stamped with a one 
anna stamp and the Courts below bad ad¬ 
mitted that document in evidence. The 
learned Judge on second appeal pointed out 
that 

Ab an agreement for sale It Is InsnfBoiently 
Btamped, but as it has been admitted in evidenoe 
by both the lower Oonrts, its admissibility cannot 
be questioned by me now. 

Whether that document had been ad¬ 
mitted merely as a receipt, or as an agree- 
meet, I am not in a position to say ; but 
in the case before me Ex. 1 was tendered 
as a receipt and was admitted and treated 
all along as a receipt and nothing more by 
both the Courts below. Farther, from its 
wording it is clear that the agreement, 
which is relied on as the contract, had 
taken place on a different occasion pnor to 
the drawing up of Ex. 1. Therefore, in the 

1. Ma Thet v. Ma 8 e Mai. A 1 B 1984 Bang 304 

=164 I 0 19=18 Bang 17. 
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present case, there does not appear to be 
any just ground for acting upon this doou. 
ment as the oontraot pleaded in support of 
the defenos in suit. Nor has Ex. 1 been 
put forward as an unregistered sale deed. 
In these oiroumstanoes, I do not think it 
will be just and fair to the appellants to 
have Ex. 1 impounded and admitted in 
evidenoe as an agreement or contract for 
sale in this case. The lower Appellate 
Court however treated it as a document 
which set out an agreement and from 
which the terms necessary to constitute 
the transfer could be ascertained with rea. 
sonable certainty, and thus accepted the 
document as being sufficient to satisfy the 
requirements of 8. 53.A, T. P. Act. In my 
opinion, unless the document Ex. 1 can 
be held to be an agreement or contract of 
sale, it will not, by the mere fact that from 
it the terms necessary to constitute the 
transfer can be ascertained with reason, 
able certainty, be sufficient to satisfy the 
requirements of the section as what the 
section requires is not a document from 
which the terms necessary to constitute 
the transfer can be ascertained with rea¬ 
sonable certainty but a contract or an 
agreement in writing from which such 
terms can be so ascertained. 

Furthermore, both the Courts below 
have discredited the evidenoe adduced on 
behalf of the defendants to show that on 
the day of the execution of the document. 
Ex. 1, Hamasami went and delivered pos¬ 
session of the property to Maung Ohn and 
Ma Thein Yin. Therefore the ingredient 
of the transferee having taken possession 
of the property in part performance of the 
oontraot has not been established in this 
case. It is true that Maung Ohn and Ma 
Thein Yin have all along been living in the 
bouse since some time before the alleged 
payment of Rs. 300 to the Chettyar firm, 
but considering the relationship between 
them and the defendants Maung Fo Sein 
and Ma Lay Yank, their residence at the 
bouse both before and after the alleged 
payment of Bs. 300 to Bamasami Chettyar 
is traceable to their residence there as the 
members of the family of Maung Po Sein 
and Ma Lay Yank, and not in their own 
right ; and therefore tbeir oontinoanoe in 
residence after the payment of Bs. 300 
cannot be traced particularly to taking 
possession in part performance of the con. 
tract. Since N. A. 8. B. M. Firm became 
the purchaser of the property at the auo. 
lion sale, the defendants Maung Po Sein 
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and Ma Lay Yauk had no right to continue 
in their residence in the house and Baman 
Chettyar explains that the house bad been 
leased to them and that they were in 
occupation of the house as his tenants. 
The probability of the truth of the state¬ 
ment lies in the fact that they were allowed 
to continue in peaceful possession of the 
bouse all along. Maung Ohn and Ma Thein 
Yin were admittedly living with them all 
along and therefore their continuance in 
residence in the house must undoubtedly 
have been in pursuance of the right of 
Maung Po Sein and Ma Lay Yauk as ten¬ 
ants of the house. Their continuance in 
residence, if there was no delivery of poa. 
session which they attempted to establish 
by evidence in the case, is therefore trace, 
able to their residence under Maung Po 
Sein and May Lay Yauk, and not as con¬ 
tinuance in possession on account of part 
performance of the contract. 

Under these circumstances, in my opi. 
nion, the defence falls to the ground. I set 
aside the judgment and decree of the lower 
Appellate Court and restore that of the 
Court of first instance with costs througb. 
out. 

S.C./r.k. Decree set aside. 
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Baguley and Sharpe JJ. 

Chinnasamy Pillay — Appellant. 

V. 

Ma Toke and another — Respondents. 

First Appeal No. 8 of 1937, Decided on 
12th August 1937, against decree of Diet. 
Court, Myaungmya, D/. 19th October 1936. 

(a) BuddhUt Law (Burmese)—Applicability 
—Person whether Hindu or Buddhist—Hindu 
building kyaung, selecting koyin, raising him 
to position of upazin and accepting him as 
private chaplain—Such Hindu also perman* 
ently settling in Burma in Buddhist way — 
Inference is that he is Buddhist. 

Where a Hindu not only formally recites the 
five reoepts after a pongyl, but bolide and endows 
a kyaaog and after eeteoting a koyin and getting 
him raised to the position of opazln accepts him 
In the position of private chaplain, he is going 
a long way further than any Hindu oan be expect* 
ed to go if be retains Hinduism. When this Is 
ooupled with his completely outtlng himself off 
from his relations In India and settling down per* 
manently in Bnrma in the Burmese Buddhist 
way, the only possible lofereooe Is that he has 
become a BuddhUt : SI Cal 11 {P C) \ AIR 
1922 P C 197 and AIR 1923 Oal 266, Dialing. 

[P 63 0 3] 

(b) Buddhist Law (Burmese) — Marriage — 
LegaUlj. 
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Where a person having become a Buddhist 
domiciles in Burma and marries conforming with 
the customs of Buddhists in Burma, the marriage 
muet be regarded as a legal marriage on the prin¬ 
ciple of Ux loci contractus. [P 52 C 2] 

P. K. Basu — for Appellant. 

C. H. Campagnae —for Respondents. 

Baguley J.—This appeal arises out of 
an application filed by the appellant for 
letters of administration to the estate of 
one Nagalingam Pillay. The appellant filed 
an application in the District Court of 
Myaungmya claiming to be a cousin of the 
deceased. He made as respondents MaToke, 
the present respondent 1, who, he said, 
claimed to be the wife of the deceased, and 
Po Kauk, who claimed to be the adopted 
son. He claimed that in addition to being 
the sole surviving heir of Nagalingam, he 
was also his partner and had a half share 
in all the properties in his own right. Ma 
Toke opposed the application claiming that 
the petitioner was not related in any way 
to the deceased and claiming further that 
Nagalingam Pillay was a Buddhist before 
bis death and she was his legal wife. She 
further asserted that the petitioner was 
not a fit and proper person to administer 
the estate. The other respondent Po Kauk 
filed an objection that be was the adopted 
son of the deceased and that Ma Toke was 
not the legally married wife of the deceased: 
and he claimed that the application should 
be dismissed with costs as he himself had 
a better claim. Po Kauk however seems 
to have taken no active part in the pro. 
ceedings. Four issues were framed: whe. 
ther the applicant Ghinnasamy Pillay was 
the cousin of the deceased; whether his 
conduct was such that he ought not to be 
allowed to administer the deceased’s estate; 
whether the deceased was a Hindu or a 
Buddhist at the time of bis death; and 
whether Ma Toke was the deceased’s 
legally married wife. The learned District 
Judge after recording all the evidence 
wrote a judgment in which he found that 
the applicant had not proved that he was 
the deceased’s cousin. He also found that 
bis conduct was such that he should not 
be allowed to administer the estate, but 
he came to no decision on the point of 
whether the deceased was a Buddhist or 
whether Ma Toke was his legally married 
wife. (After discussing evidence, the judg¬ 
ment proceeded further.) Of slightly more 
evidentiary value is the copy of an affidavit 
where in the heading there is the citation: 


I, NagaliDgam Pillay aged 45 years, Madrasee 
Hindu, son of Sundatam Pillay ... on solemn 
affirmation state as follows. 

Here again I can hardly hold this as a 
solemn declaration of a confession of Hindu 
faith. It is true that Nagalingam Pillay 
was a Hindu to start with. It is argued 
that most Hindus may often offer prayers 
to pagodas and may even have salaamed 
or otherwise done respect to the image of 
the Buddha because the Buddha is one of 
the gods in the Hindu pantheon. This 
argument I am prepared to accept, but for 
a Hindu to go further and not only form, 
ally recite the five recepts after a pongyi, 
but to build and endow a kyanng and to 
select a koyin and get him raised to the 
position of npazin and to accept him in the 
position of private chaplain is going a long 
way further than any Hindu can be expect¬ 
ed to go if he retains Hinduism. When 
this is oonpled with Nagalingam completely 
cutting himself off from his relations in 
Madras and settling down permanently in 
Bnrma in the Bnrmese Buddhist way, the 
only possible inference is I think that he 
had become a Bnddhist and as near a 
Burman as he could make himself, and for 
what happened to his body after he was 
dead he was not responsible. Nagalingam 
having become a Bnddhist domiciled in 
Burma, I presume bis marriage to MaToke, 
conforming as it did with the customs of 
Buddhists in this country, must here gard- 
ed as a legal marriage on the principle of 
lex looi contractus ; and Ma Toke being his 
wife and sole heir, the qnestion of whether 
the applicant is bis second oonsin or any 
other distant relation is a matter not even 
of academic interest. For these reasons 
I would dismiss the appeal with costs; 
advocate's fee 10 gold mohura. 


Sharpe J.—Issue 3 in this case was 
whether the deceased was a Hindu or a 
Buddhist at the time of his death. Mr. 
Basu, on behalf of the appellant, called 
onr attention to three oases: 30 I A 249,^ 
the Privy Connoil case in 11 D B B 155* 
and 26 0 W N 799.* As regards the first 
of those oases, reliance was placed on a 


passage in Sir Arthnr Wilson’s judgment 

1. Baol Bhagwan Eaai v. Jogendra Chandra 
Bob®, (1903) 31 Oa! 11=80 I A 349=84 P B 
1908=7 OWN 896=8 Bar 543 (P 0). 

3. Ma Yait v. Maong OhU Maang, A I B 1982 
P 0 197=66 1 0 609=48 I A 663=49 Oal 810 
=11 L B B 166 IP 0). , _ _ _ 

8 , In the goods of Jnanendta Nath Bay, A IK 
1933 Oal 266=70 I 0 463=49 Oal 1069=36 
OWN 799. 
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in the middle of p. 257. wbioh was said to 
establish the proposition that even lapses 
from orthodox praotioes, in matters for 
example of diet and ceremonial observ. 
anoe, could not have the effect of excluding 
from the category of Hindu one who was 
born within it. I do not think that it is 
possible to extract from the passage to 
which I have referred any such proposi¬ 
tion which can be of universal application. 
Nowhere in the report of the case is there 
any indication as to the detailed nature or 
extent of the deceased’s practices, except 
that they were practices as to eating and 
living which were reprobated by Hindus 
other than Brahmos. Their Lordships of 
the Privy Council merely held on that part 
of the case that as a matter of fact the 
practices which were presumably detailed 
to them but the details of which it is not 
vouchsafed to us to know were not in that 
particular case sufficient to cause them to 
hold that the deceased had died otherwise 
than as a Hindu. I am therefore unable 
to derive any assistance from the first case 
cited to us. 

Nor am I able to obtain much help from 
the second one, except possibly in a manner 
adverse to the appellant. At p. 162 Lord 
Haldane said that if a twice, born Hindu 
migrates across the sea to Burma and 
marries a Burmese woman, that in itself 
may not necessarily deprive him of his 
Hindu status in the eye of the law. From 
that statement of the Lord Chancellor it 
appears to follow that, in certain circum- 
stanoes, even the bare fact of such migra¬ 
tion and marriage may conceivably deprive 
such a person of his Hindu status ; and if 
in any particular case there are other addi. 
tional oironmstanoeSi then it may be more 
likely than not that he has lost his Hindu 
status; it is obviously a pure question of 
fact in each case, and I am unable to extract 
any principle of law from this second case 
wbioh was cited to os. 

The third case relied upon by the learned 
advocate for the appellant merely decides 
that a Hindu by becoming a Brahmo does 
not necessarily cease to be a Hindu; that 
something further than the mere becoming 
a Brahmo is necessary for a man to out 
himself off from Hinduism. Which again 
shows that it is all a question of fact. 
I will only add, in connection with this last 
ease, that ceasing to be a Hindu and beoom. 
lag a Brahmo is a very different thing 
from going over from Hinduism to Bud. 
dhism, as in the case with which we are 


at present concerned, for the founder of the 
Brahmo sect was a Hindu who never 
abjured his ancestral religion. So that none 
of the three decisions cited really helps us 
to decide the present case. It is a pure 
question of fact, and 1 entirely agree with 
my brother Baguley that the only possible 
inference which can be drawn from the 
evidence before us is that the deceased was 
a Buddhist at the time of his death. It is 
conceded that, if that is our decision, the 
appellant is not entitled to the grant of 
letters of administration; so it is therefore 
unnecessary for me to discuss the other 
issues in the case. I accordingly agree that 
this appeal must be dismissed. Advocate’s 
fee 10 gold mohurs. 

d.s /r.k. Appeal dismissed. 
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Baguley and Sharpe JJ. 

Daw Nyi Ma — Appellant. 

V. 

Ma E Tin and others — Respondents. 

First Appeal No. 167 of 1936, Decided 
on 14tb July 1937, against decree of Dist. 
Court, Yamethin, D/. 27th June 1936. 

Registration Act (1908), S. 25-~-Document 
already four montbi old regittofod by Sub* 
Regiitrar^RegUtralion it bad. 

A Sub-Registrar has no power to extend the 
time beyond tbo standard four months for the 
registration of document and he has no jurisdio* 
tioo to proceed with the registration of a doou« 
ment which is already four months old. Where 
therefore a document already four months old 
is registered by a Bub-Regietrarp the registration 
is bad. [p 65 0 1] 

Tha Kin and Tun Aung— for Appellant. 

K. C. Sanyal and P. Iv. Basu — for 
Respondents Nos. 1 to 4, 6 and 7. 

Baguley J.—This appeal arises oaf; of 
a suit upon a mortgage. The only defen. 
dants who really are interested in the 
matter appear to be various parties 
impleaded as puisne mortgagees. The man 
who executed the mortgage sued upon and 
who was originally defendant 1 is now 
dead. The mortgage sued upon is Ex. A, 
and it bears de&nite and significant altera. 
tioDB. The important dates wbioh appear 
upon it are the dates wbioh now appear as 
the date of execution, namely the 30th June 
1924, corresponding to the 14th waning of 
Nayon 1286. I say dates of execution, 
because, omitting the years, the only por. 
tions of these dates which remain unal. 
tered are the "SO" of " Jane 30" and the 
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first 1” and “waniDg” of “l4th wan. 
ing Nayon." The word ‘*June” has been 
altered ; the word "Nayon” has been 
altered, although the word appearing 
underneath also ended in the sound “on”, 
and the date of the Burmese month was 
originally a double figure date, of which 
the left hand digit was “l”. The altera, 
tions of the words “June” and “Nayon” 
bear the initials of Maung Nge, one of the 
executants : “l4” is not initialled. The 
two stamp sheets on which the document 
consists were bought on 30th May 1924, 
and the document was presented for regie- 
tration and was accepted and registered 
on 4th October 1924. The plea has been 
raised that the document is not properly 
registered, the case for the respondents 
being that it was really executed more 
than four months before the date on which 
it was presented to the Sub.Begistrar, and 
of course under Ss. 23 and 25, Eegietra- 
tion Act, a Sub.Begistrar cannot under 
any oircumstanoes register a document 
presented to him more than four months 
after the date of execution. Only the 
Registrar has the power to condone the 
delay and allow registration on payment 
of a fine. 

The plaintiff has not given the Court 
any help in finding out how this document 
came to be in its present unsatisfactory 
condition. She has called some witnesses 
however and it is really from the cross, 
examination of these witnesses that the 
respondents have made their strongest 
points. Day Nyi Ma herself is very defi. 
nite that she was first approached with 
regard to this loan one day, and that she 
consulted Fo Tun about the matter, she 
decided to lend the money, she had the 
money in hand, the document was exeout. 
ed and the money was taken all on the 
same day. Ba Shwe, the writer of the 
document, peculiarly enough, was never 
asked in examination.in.ohief any question 
as to how the date came to be altered. He 
said he did not make the alterations : the 
document was signed immediately after it 
was written: and as he was there from 
the time the document was written until 
the document was signed, his evidence 
points very strongly to the alterations 
having been made after the document was 
signed. Po Tun. one of the attesting wit. 
nesses, says definitely that Maung Nge 
and Daw Swe Ml each made their signa. 
tares once at the time of execution. They 
did not, therefore, initial any corrections 


at the time of execution. The witness 
cannot say in whose hand.writing the cor¬ 
rections were ; and this witness also states 
that the corrections were initialled at the 
registration office at the instance of the 
Registration Officer. The second attesting 
witness, U Ba Zan, gave evidence carefully 
but obviously his memory is not very 
clear: he said ba thinks the dates were 
incorrect, and be thinks Ba Shwe, the 
writer, corrected it. He certainly cannot 
say definitely that the corrections were 
there when he signed the document as a 
witness. The position then is that, so far 
as the evidence goes, the mortgage deed 
was executed on the same day on which 
the transaction was initiated ; it was exe- 
outed and attested, and when that prooess 
was finished it bore some date, but what 
that date is no one can now tell for oer. 
tain. It was however on the 30th of 
some English month, it was also a date 
during the waning of some Burmese 
month, and it was between the lOtb and 
the 15th of the waning of that month. 
When the document was presented for 
registration on 4th October, the date had 
been altered and had become 30th June : 
the Begistration Officer noticing this 
directed the executant to initial the oor. 
reotioD and he did so. How the mistake 
arose, why it arose and who altered the 
date, the plaintiff has not given us any 
information whatsoever. 

On the other hand, the learned Judge 
has taken all possible 30th days of the 
month. The stamp was bought on 30th 
May, which would fit in very well with 
the document having been executed on 
30tb May. The plaintiff had not got the 
stamp paper handy when she was 
approached for this loan: she agreed to 
make the loan and she had to get the 
stamp paper immediately and it might 
have been bought that day. The 30th June 
was presumably nob the date which ori¬ 
ginally appeared, because it had been 
altered to that date. The 30th July should 
be a possible date, but as the learned 
Judge points out it would really have 
been foolish to alter the date from July to 
June : no good purpose oould have bean 
served: it would have been merely silly. 
The 30fch August and 30th September are 
impossible as the dates of execution, bo- 
cause both these dates are in the waxing 
of the Burmese month. The only possible 
dates on which it oould have been execut¬ 
ed would be 30tb July and 30th May* 
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There could have been no point in alter, 
ing 30th July to 30th June, because it 
would serve no good purpose. There 
would have been good reason for altering 
30th May to 30th June, because that 
would have made the date of execution 
appear less than four months before the 
date of presentation for registration ; also 
30bh May was in a Burmese month which 
ended in the sound "on”, whereas 30bh 
July was in the Burmese month Wazo. 
In addition to this the stamp paper was 
bought on 30th May and that would fit in 
very well with the story that the plaintiff 
was approached for a loan and the trans. 
action was carried through all in one day, 
which would require the production of the 
stamp paper from somewhere. We have 
been asked, on the authority in 11 Bang 
207,^ to hold that once the document has 
been registered, it must be held to be a 
good registration; but it seems to me 
that this case does not determine the 
matter in favour of the appellant : in fact 
the head-note of the case starts by saying: 

The certldoate of registration endorsed on a 
document is prima facie evidence that the docu* 
ment has been duly registered, but it is not con* 
elusive, 

From the facts that I have already set 
out it seems to me that, taking the defini. 
tion of the word “proved,’ as given in S. 3, 
Evidence Act, this document may be said 
to be proved to have been executed on 
30th May. That being the case, the 
Begistratlon Officer, who was merely a 
Bub-Begistrar, and therefore not em¬ 
powered to extend the time beyond the 
standard four months (a power which is 
only vested in the Registrar himself under 
8. 25, Registration Act) had no jurisdiction 
to proceed with the registration of the 
document which was already four months 
old. The registration is bad. I would 
therefore dismiss the appeal with costs 
ad valorem, one set only. 

Sharpe J.—I agree that this appeal 
should be dismissed and concur in the 
order proposed as to costs. 

K.B./B.E. Appeal dismiized, 

1, U Aung Din v. Maung Aung Myink, A I B 
1988 Rang 19i=147 I 0 987=11 Bang 907. 
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Mya Bu Offg. C. J. and Bagdley J. 

Saw Yu Hlaing — Appellant. 

V. 

K.S.A. K.Chettyar Firm and others — 

Respondents. 

First Appeal No 44 of 1937, Decided on 
12th August 1937, against decree of Dist. 
Court, Tbaton, D/. 5th January 1936, 

(a) Burma Land and Revenue Act (2 of 
1876), S. 45~‘Sale under S. 45 — Sale transferi 
only right, title and interest of owner—Mere 
fact lhatrevenue officer signs sale certificate 
under wrong form cannot alter nature of sale. 

Where the attachment for sale is under S. 45 
and the sale proclamation is also under 8. 45, the 
sale must be under that section, and it would 
transfer only the right, title and interest of the 
owner. The mere fact that after some months the 
revenue officer signs the sale certificate in the 
wrong form cannot alter what is actually sold. 

[P 66 0 1 ] 

(b) Burma Land and Revenue Act (2 of 
1876), S. 45— Sale certificate is not document 
of title. 

It is not the owner that signs a sale certificate : 
a revenue officer signs it and he signs it to give 
efieot to the sale that has taken place ; and the 
poner of selling property belonging to other people 
is strictly limited by law. Hence a sale certificate 
is not a document of title. CP 56 C 1] 

K. 0. Sanyal — for Appellant, 

E. Hay — for Respondent 1, 

Mya Bu Offg. C. J. — This appeal is 
oonoerniug only one of the items of pro¬ 
perty over wbiob the plaiutiff-respoudenb 
sought for and obtained a mortgage decree 
iu the Distriot Court. The question for 
determination is whether that item of 
property which was mentioned as no. 1 is 
still subject to the mortgage wbiob defen¬ 
dant 1 executed in favour of the plaintiff. 
After the mortgage, this property was pub 
up for sale for arrears of Muuioipal taxes 
and at the sale defendant 2 became the 
purchaser. By virtue of this sale it ia 
claimed by defendant 2 that he acquired 
the property free from all eucumbranoes. 
In the trial Court two issues were raised 

in respect of this matter : 

(1) Had defendants 1 and 9 oollusively caused 
the auction of property item 1 for arrears of 
Municipal taxes and bought it in the name of 
defendant 9 for the benefit of defendant 1 ? (9) 
la property no. 1 still subject to the plaintiff’s 
mo^age ? 

Having acquainted ourselves with the 
facts and oironmetanoes of the case, ib 
appears to us that for the purpose of this 
ease it ia not essential to determine whe¬ 
ther defendant 2 was the real or merely 
an ostensible purchaser of the property at 
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the auction sale. As the sale was held 
under the provisions of S. 46 and not 
under the provisions of S. 47, Burma Land 
and Revenue Act, the answer to the ques. 
tion for determination will be the same 
whether defendant 2 was a real purchaser 
or only a benamidar. It cannot be dis¬ 
puted that in order that a revenue sale of 
land might convey a title free from all 
encumbrances it must have been a sale 
under S. 47. The warrant of attachment 
recites S. 45 of the Act as the authority 
under which it was issued : the proolama- 
tion of sale announced that the sale was 
going to be under that section. Upon 
these materials it cannot be doubted that 
the sale was held under S. 45 and not 
under S. 47, Burma Land and Revenue Act. 
The certihcate of sale that was issued 
however was in the form used for sale 
under S. 47 and stated that the land was 
sold for recovery of arrears of land revenue 
and was free from all encumbrances. It is 
obvious that this form was used through 
inadvertence. Whatever this form may 
state, it cannot in any way alter the real 
nature of the sale which had been held 
about 6ve months before the oertiScate was 
issued. For these reasons in my opinion 
the learned Additional District Judge was 
right in holding that the land was still 
subject to the mortgage in favour of the 
plaintiff-respondent. The appeal fails and 
it is dismissed with costs. 

Baguley J. —I agree that this appeal 
jmust be dismissed. There is no question 
of the sale having been under 8. 47. The 
attachment for sale was under S. 45 ; the 
sale proclamation was also under B. 46 : 
the sale therefore must have been under 
that section, and it would transfer only 
the right, title and interest of the original 
mortgagor. The mere fact that after some 
months the revenue officer signed the sale 
certificate in the wrong form cannot alter 
what was actually sold. It is argued by 
Mr. Sanyal that a sale certificate is a 
document of title and that until that is set 
aside the original mortgagee can do noth, 
ing. That is not a correct view of the law 
as I understand it. It is not the owner 
that signs a sale certificate : a revenue 
officer signs it and he signs it to give effect 
to the sale that has taken place ; and the 
power of selling property belonging to 
other people is strictly limited by law. 
The Judge of the trial Court should draw 
the attention of the Collector to the care, 
lessness of the revenue officer in issuing a 


sale certificate in the wrong form. If this 
is merely an isolated lapse it was gross 
carelessness. If the wrong form is habU 
tually used in such oases, the praotioo 
slxould be stopped at once. 

d.s./r.K, Appeal dismissed. 
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Roberts C. J. and Spaego J. 

Myauk Nyo (a) Po Bein 
Appellant. 

V. 

The King, 

Criminal Appeal No. 707 of 1937, Deci¬ 
ded on 15th July 1937, from order of Sess.^ 
Judge, Myaungmya, D/. 23rd June 1937. 

(a) Criminal Trial *— Responsibility of ac' 
cused — Injury, though ordinarily sufficient 
to cause death, not fatal — Death due to in> 
fection — Criminal responsibility does not 
change. 

Where an Injary was auffioleot in the ordinary 
course of nature to oauee death but was not 
neceasarily fatal and the death took place beoanse 
infection set in, the fact however wonld make 
no difierenoe to the orizninal responsibility of the 
person charged. [P 67 0 1, 2] 

(b) Criminal Trial—Medical evidence—Age 
—Doctors should say with certainty what 
they feel the age should be. 

Medical offioers mast not forget that the Court 
must decide matters regarding age beyond reason¬ 
able doubt and not on a preponderance ol proba* 
bility. It they are oonvlnoed beyond reasonable 
doubt they should say 'T feel certain accused la of 
a particular age” and not ”I do not think he ie 
younger than a partloular age”. [P 67 0 21 

(c) Criminal Trial—Sentence—Guilt proved 
—Crime inexplicable — Sentence should be 
lenient. 

Where there are features In a case which render 
the crime inexplicable in that althongb the gntlt 
of an aocused has been proved, yet the whole story 
has not been told, it is better toerr, if at all, upon 
the side of leniency while passing sentenoe. 

[P 67 0 2 : P 68 0 1) 

B. Loo.Nee — /or Appellant. 

E. W. Lambeiti, Govt. Advocate — 

for the Crown^ 

Roberts C. J. — The appellaut Myauk 
Nyo (a) Po Bein was oonvioted of the 
murder of Teh Po near Eathabauug ou 
4th February 1937, by the learned Ses¬ 
sions Judge, Myaungmya, and was sen- 
tenoed to death. Maung Nynn Tin who 
was ill at the time of the trial and whose 
deposition was admitted in evidence under 
S. 33, Evidence Act, says that be found a 
Ohinaman lying on a cart track about 
forty fathoms from U Tha Byaw’s pond 
(which is near Eatbabaung) some tima 
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after 9 o’olook one morning. The China, 
man had blood oozing from hie neok and 
asked to be taken to the house of Ko Sit 
Kyi. There was no information given by 
tbe Chinaman about his assailant. Wit. 
ness reported to Ko Mo Gyo, tbe ten-house 
gaung. Ko Mo Gyo was next on the 
scene. He went there with 9 or 10 vil. 
lagers on receiving Maung Nyun Tin’s 
report. The injured man. he says, told 
him that he did not know the name of bis 
assailant but that he could identify him 
if he saw him again. There were two men 
of whom he knew one. He was not asked 
and he did not mention where either man 
lived or worked. Ko Mo Gyo left eight 
men at the place and went to report to 
the headman. Then the headman U Tun 
Tet came. He had collected about twenty 
villagers and he saw Teh Po lying in the 
place described by Maung Nyun Tin. U 
Tun Tet asked the deceased who had cut 
him. There were present at that time 
U Ta Lok, Saya Cbone and Maung Sein 
amongst others. The deceased said the 
assailant was the younger of the two 
brothers who had worked as coolies under 
Ko Kyaw Baing about two years ago. 
Those present were called to support this, 
and Baya Ohone says that the deceased 
said: 

Lait year two brothera worked under Kyaw 
Baing aa bla coolies. The younger oi those two 
brothers had out me with a da. 

But U Ta liok and Maung Sein do not 
support this evidence. U Ta Lok says: 

When the headman queetloned him tbe wound. 
«d man eaid: ‘Two men oame up to me from 
near the tank and from behind and one of them 
out me. . . . I know one of the two but I do not 
know his name. He was the younger of the two 

brothers who worked under Kyaw Baine two 
yeare ago. 

The deceased did not definitely mention 
that the younger brother who worked 
under Kyaw Baing had out him; he merely 
said he was one of tbe two. Maung Sein 
agrees; he eaid: 

The wounded man did not lay that theyounoer 
brother had out him. He merely eaid be was 
inolnded in the two men who had out him, 

Pausing at that point, there is a plain 
discrepancy as to what deceased actually 
said. It is clear be said tbe younger 
brother of tbe two coolies was there, but 
not clear whether be said that be was bis 
actual assailant. (His Lordship after dis. 
OQssing evidence oame to the oonolusion 
that appellant was tbe person who struck 
the fatal blow, and proceeded). The wound 
was an incised one on the back of the neck 


cutting the vertebral bone and exposing; 
the spinal cord. Great force was neoes.i 
sary and the injury was sufficient in thel 
ordinary course of nature to cause death.i 
It was not necessarily fatal but death! 
took place because infection set in. This, 
fact, however, makes no difference to the; 
criminal responsibility of the peraonl 
charged. It is difficult to know whether 
there was premeditation. According to the 
deceased’s dying deposition, tbe attack was 
sudden and unexpected; the motive could 
have been but alight and must have been 
to gain possession of the da, scabbard and 
lamp in the deceased's possession. No one 
can tell whether the motive, such as there 
was, occurred to the appellant, or whe- 
ther it was suggested to him by his com¬ 
panion. 

The appellant is only 19. He says he 
la 16 but tbe doctor considers him to be 
19 and tbe learned Sessions Judge accepted 
this evidence. The doctor says *'In my 
opinion he is between 19 and 20.” Ha 
then gives some reasons and adds "I do 
not think be can be younger than 19.” 
The use of these phrases has caused us a 
little doubt as to the precise attitude of 
tbe doctor’s mind; there was practically 
no cross-examination and we do not know 
wbat bis answer would have been if it 
had been suggested to him that though it 
may be unlikely that tbe appellant is less 
than 19, it is still possible. Medical offi.; 
oers must not forget that tbe Court must 
decide these matters beyond reasonable 
doubt aud not on a preponderance of pro¬ 
bability. If they are convinced beyond 
reasonable doubt they should say "I feel 
certain aoonsed is 19”, and not “I do not 
think be is younger than 19.” There was 
no evidence which could implicate Mya 
Maung in tbe striking of tbe fatal blow, 
but two men were undoubtedly present. 
No one will ever know whether this mur. 
der was committed by this youthful 
appellant at tbe instigation of an older 
man or not: nor will it ever be known 
whether tbe death of the victim was in. 
tended. Tbe blow was such that hopes 
were entertained of tbe victim’s recovery: 
ib was a single blow. I have hesitated 
long with regard to the penalty, but there 
are features in the case which render tbe 
crime so inexplicable that I feel that 
altboDgh the guilt of the appellant has 
been proved tbe whole story has not been 
told. In these oiroumstanoes I think it 
better to err, if at all, upon tbe side of' 
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lonienoy and accordingly I would affirm 
tibe conviction bat set aside the sentence 
of death and substitute therefor a sentence 
of transportation for life. 

Spargo J.—I agree with what my Lord 
the Chief Justice has said, and I only 
desire to add that there was considerable 
obscurity in the evidence of the medical 
officer. He said “To support my opinion 
I found in him 16 teeth in the lower jaw 
and 15 in the upper. The right upper 
molar had not yet erupted.” In cross- 
examination be said ‘I have never seen a 
case where wisdom tooth has erupted 
before any age leas than 19 among the 
Burmans.” He had made no mention of 
wisdom tooth in his examination.in-chief, 
and this sudden introduction of the topic 
causes confusion. It may be that there 
was one wisdom tooth in the lower jaw 
and that explained the difference in the 
number of teeth there from the number 
of teeth in the upper jaw; but that should 
have been made perfectly clear. It was 
partly on account of our doubts respecting 
the age that we felt impelled to alter the 
sentence. 

B.D./r.K. Sentence reduced. 
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Baguley and Shabpe JJ. 

M. K. Ahmed Ebrahim Bowther — 

Appellant. 

V. 

0. T. Mohamed Meera Sahib — 

Respondent. 

Misc. Appeal No. 31 of 1937, Decided on 
25th August 1937, against order of High 
Court, in G. M. No. 220 of 1936. 

^ Letters Patent (Rangoon), Cl. 13 — Judg¬ 
ment—Petition to sue as pauper — Rejection 
appeal lies from order of rejection of 
petition as it is not judgment. 

The light to sue as paaper under oertainoironm* 
etanoes is not a aubstantive right but ia merely a 
matter of procedure. Wben a petition to sue in 
forma pauperis is rejected, the plaint is not rejected 
but only the petition praying to be allowed to 
prosecute the suit as a pauper without paying 
oourt'feo. The plaint can be filed In the ordinary 
way by paying proper oourt-fee on the same. This 
is a mere matter of procedure, and the rejection of 
the petition does not involve any deoision on any 
substantive right. Therefore no appeal lies from 
an order rejecting a petition to sue as pauper as it 
is not a judgment within Cl. 13 : A I R 1925 
Mad 167 and 35 Mad 1, Dissent; AIR 1935 
Bang 267 (F B), Bel. on; C M A No. 31 of 1935 
and CM A No. 134 of I9SS, Beld overruled by 
AIB 1935 Bang 26 ? (F B). tP 69 0 2] 


Cowasjee — for Appellant. 

Doctor — for Respondent, 

Baguley J. — This is an appeal against 
an order passed by the learned Judge on 
the Original Side dismissing the appellant s 
application for leave to sue as a pauper. 
A preliminary point has been raised that 
no appeal lies. In my opinion this pieli. 
minary point is a good one. It is admitted 
that an appeal will not lie against this as 
an order under the Civil Procedure Code, 
but it is argued that the order amounts to 
a judgment under Cl. 13, Letters Patent. 
What a judgment is has been laid down by 
this Court in 13 Rang 457.^ and on p. 475 
there occurs the passage: 

1 am of opinion 6hat in the Letters Patent of 
the High Courts the word '‘judgment’* meansand 
is a decree in a suit by which the rights of the 
parties at issue in the suit ace determined; 

and that is the gist of the whole case 
which was a unanimous decision by a 
Bench of seven Judges. It is argued on 
behalf of the appellant that a rejection of 
the application for leave to sue as a pauper 
is equivalent to a dismissal of the plaint. 
O. 33 has been recast by the Rule Com¬ 
mittee of this Court. It is now laid down 
in 0. 33, R. 2 that the plaintiff may obtam 
leave to eue as a pauper by presenting bis 
plaint, with a petition signed and veri6ed 
in the manner prescribed for the signing 
and verification of plaints, stating certain 
matters. It is pointed out that the person 
who comes to Court is not described as a 
petitioner but as a plaintiff and he has 
brought a plaint to the Court. It is argued 
that if his petition for leave to sue as a 
pauper is rejected the plaint is automati¬ 
cally rejected together with it, and as the 
rejection of the petition involves the rejec¬ 
tion of the plaint, the rejection of the 
plaint is a decree. With this argument 
I would be in full accord were I to agree 
that the rejection of the petition involves 
with it the rejection of the plaint; but the 
Code does not say that it shall be the case. 
R. 4 deals with the rejection of the plaint. 
In R. 4 (4) it is stated : 

• • • “ tbs petition shall be rejected uudet tnie 
Rule if the Court ia nob eatisfied of the truth of 
any of the atatemeots made in the petition; 
provided that the Court may admit the plaint on 
pay moot of tho oouct«f66 dao bheceoDi 
which shows that the plaint ia certainly 
not rejected automatically if a petitwn is 
rejected , because it says that the CourB 

1, Dayabhai Jiwandaa v. A. M. 1£. 

Ohettiai, AIB 1936 Bang 267=167 I 0 HOT 

=18 Rang 467 (F B). 
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may allow the plaint to continue provided 
it is supported by the necessary stamp.fee. 
Again in sub-r. (5) of the same Buie the 
result of rejeotiog a petition is noted : 

If the petition is rejected the plaiutiS shall be 
precluded from filing any further petition to sue 
as a pauper in respect of the same cause of action. 

That is the result if the petition is 
rejected: the plaintiff cannot sue in that 
way again, but the Rule does not say that 
the plaint is automatically rejected or that 
the plaintiff is precluded from suing on bis 
plaint if he files his plaint in the ordinary 
way: all that happens to the plaintiff is 
that he is precluded from availing himself 
of this particular form of suing, namely 
suing without paying the necessary court- 
fees. This however is a matter of proce. 
dure. It should be unnecessary to labour 
this point, because the right to sue as a 
pauper in certain circumstances is given 
not even in the Civil Procedure Coda but 
in the Schedule attached to the Civil 
Procedure Code, and in my opinion a sub. 
atantiva right cannot be given in a Code 
which deals only with procedure. It is how. 
ever necessary to mention this particular 
point in view of 48 Mad 700,^ a case in 
which a Bench of the Madras High Court 
held that an appeal against an order 
permitting a plaintiff to sue in forma 
pauperis was held to lie. On p. 701 occurs 
the passage : 

We think that the law oonfera a eubstantive 
tight on every plaintiff who has a good ease at 
law, but no means to prosecute it, to sue in forma 
Cauperia. 

With due respect I am unable to accept 
this view. I do not think substantive 
rights are meant to be awarded in the 
Code of Procedure: the plaintiff may have 
a right to a certain form of procedure: it 
can hardly be called a substantive right. 
It is also to be noted that the Madras 
High Court in this matter is governed by 
35 Mad 1,® which is the leadiog case in 
Madras as to what is the meaning of the 
word “judgment" in the Letters Patent. 
35 Mad 1^ was dissented from in 13 Rang 
457^ aforementioned. Mr. Gowasjea has 
referred us to two oases of this Court. One 
is Civil Miso. Appeal No. 31 of 1935^ in 
which an appeal by this Court was allowed 

A. P. Baba Sab v. Putusbotbama 8ah, A I B 1925 
Mad 167=66 1 C 201=48 Mad 700=47 M L J 
9S9. 

8. Toljaram Bow ▼. Alagappa ChefcUar, (1912) 86 
Mad 1=8 I 0 810=21 M L J 1. 

4 . J« 0. Maurioe v. Seoretaiy of Stats, Civil Mlio. 
Appeal Ko. 81 of 1985. 
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against an order rejecting an application 
to sue as a pauper. The question whether 
an appeal lay or not was nob discussed, 
but this can be explained easily by the 
fact that this case was decided before the 
Pull Bench decision in 13 Rang 457^ was 
announced. Another case, Civil Miac. Ap¬ 
peal No. 134 of 1929,® again is no longer 
good law because that also was decided 
before 13 Rang 457.^ In my opinion it; 
cannot possibly be said that the rejection 
of the petition for leave to sue as a pauper 
finally decides the matters in issue between 
the parties: the plaintiff can still file his 
plaint in the ordinary way, that is to say 
with proper court-fee attached; all that he 
loses is the right to a certain procedure 
and this is not a final determination of the 
matters in issue between the parties. For 
these reasons I would dismiss this appeal 
with costs; advocate’s fee two gold mohurs.' 

Sharpe J.—An application for leave to 
sue as a pauper is entirely a matter of 
procedure. I agree with my brother 
Baguley that the preliminary objection 
taken in this case succeeds. We are not at 
liberty to entertain this appeal. 

B.D./r.k. Appeal dismissed, 

5. 8. M. Mitra v. Corporation of the Boyal Bz* 
ebaogd Aaguranoe, Civil Misc. Appeal Ko. 131 
of 1929. 
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Bagdlet and Spargo JJ. 

N. Padayachi and another —Appellants. 

V. 

A. Ammal — Respondent. 

First Appeal No. 7 of 1937, Decided on 
15th July 1937, against order of Dist. 
Court, Hanthawaddy, D/. 16th October 
1936. 

Hindu Widows* Re-marriage Act (1856), 
Ss. 6, 7—Re-marriage —Substantial perform¬ 
ance of requisite religious ceremonies is 
essential—Neither consent of widow of full 
age under S. 7 nor mere talk by person in 
presence of visitors of bis intention to take 
her as bis wife is enough. 

There oao be no valid marriage in any form 
wlthont a substantial performance of the requi¬ 
site religious ceremonies. The performance there¬ 
fore of the necessary religious rites le necessary 
for the oompletioo of a marriage even in a gan* 
dharv form, of which re-martlage of a widow Is 
an instanoe. [P 61 0 1] 

Bo, neither the oonsent of a widow to re-marry 
herself under last paragraph of 8. 7 nor mere talk 
by a person In the presence of visitors of bis inten- 
lion to take her as bis wife ie snffioteot to oonetU 
tnta a valid marriage in the absence of the 
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performaoce of some religious or secular rites: 12 
Mad 72, Bel. on. [P 60 0 2; P 61 C 1] 

B. A. R. Aiyar — /or Appellants* 

Chari — /or Eespondent. 

Baguley J.—la the main appeal the 
only point for decision is whether Dorai- 
swamy married Kamalam in such a way 
as to make her his lawful wife and her 
children by him legitimate. There is little 
doubt as to what actually happened. 
Doraiswamy and Narayanaswami were 
brothers living with their father TJthara- 
pathi Padayachi and his father.in-law 
Nagamuthu. When Narayanaswami died 
he left his widow Kamalam. Doraiswamy 
at that time bad no wife but only a 
woman he was keeping. Kamalam was 
pregnant but it would seem certain that 
immediately after Narayanaswami died 
Doraiswamy was having intercourse with 
Kamalam and it is claimed that within a 
month or two of Narayanaswami’s death 
Doraiswamy married Kamalam. Kama, 
lam’s claim is that on the day in question 
her foster father and others came to take 
her back to bis house. Why this widow 
should have gone back to the bouse of the 
man who stood in place of her father is 
not explained. The general idea partiou. 
larly among Hindus of this class is that 
when a wife becomes a widow she stays in 
her husband’s family and exchanges from 
being in charge of her husband to being in 
charge of her mother.in.law or father.in. 
law as the case may be. However, Kama, 
lam says that Doraiswamy’s grandfather 
suggested that Doraiswamy should take 
her as bis wife, and she says that Dorai- 
Bwamy said "I will keep her as my wife: 

I will not allow her to go elsewhere”. The 
witness Govindaswami Yanniar says: 

Nagamuthu Padayaobi eatd that he had two 
adopted sons and that one of them had died and 
he was going to marry the wife of that deceased 
BOO to the other son Doraiswamy. . . . Then we 
said that it would be alright if Doraiswamy took 

Kamalam as his wife.So saying we oame 

away. 

The witness Thangavelu Pillay says 
that “after the discussion Doraiswamy said 
will take Kamalam as a wife’. Then 
we all consented and said 'Alright you can 
take her as your wife' Supaya Odaya 
says: 

A little while later Doraiswamy oame and said 
that as neither he nor hie brother bad any children, 
he was going to keep Kamalam with him. Then 

they fed us and we oarme away.He (Dorai* 

swamy) said that he was going to keep Kamalam 
as his wife, as Kamalam was then pregnant. 

In cross-examination this witness puts 
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it as “He” (Doraiswamy) “said that ho 
was going to take her as his wife. We did 
not ask him when he was going to do so”. 
On this we are asked to bold that there 
was a valid legal marriage between Dorai¬ 
swamy and Kamalam. In argument, first 
of all stress is laid on the Hindu Widows’ 
Be-marriage Act (Act 15 of 1856). I am 
unable to see what help the appellant can 
get out of this. This is merely an act to 
remove legal obstacles in the way of the 
marriage of Hindu widows. S. 1 says that 
DO marriage shall be invalid by reason of 
the woman having been previously mar. 
ried; S. 2 deals with her rights in her 
deceased husband’s property; 3. 3 deals 
with the guardianship of children of th& 
first marriage: 8. 4 refers to childless 
widows inheriting, but S. 5 saves certain 
rights to property on re-marriage; S. 6 
says that if the ceremonies performed 
would have constituted a valid marriage 
for a Hindu female had she been a virgin, 
those same ceremonies would constitute a 
valid marriage if the woman is a widow 
and S. 7 deals entirely with the question 
of who is to consent to the re.marriage of 
a widow. The first part of the seotion 
deals with the consent in the case of 
re-marriage of a minor widow and the 
last part is the one upon which stress is 
laid: 

In the oaee of a widow who is of full age, or 
whose mariiage hae been consummated, her own 
consent shall be suffioieot oonsent to oonstituto 
her re-marriage lawful and valid. 

From this it is argued that a widow can 
re.marry herself merely by consent. This 
is a meaning which the seotion will not 
bear: for all Hindu marriages some formal 
consent has got to be given on behalf of 
the woman. In the ordinary way when a! 
virgin is married her parents give their 
oonsent. The last part of this section 
simply says that if the widow is of full 
age her consent will only be necessary. 
For the appellant reliance is placed on 
Sarkar's Hindu Law (7th Edn.) p. 120*^ 
quotations from Manu. From these it is 
deduced that they cannot be used for 
widows. This of course is contrary to the 
Hindu Widows’ Be-marriage Act, and from 
p. 169 a passage was quoted: 

Grown-up, as well as widows, are deemed sut 
juris in this respeot, and therefore may become 
self'glven, or give their ownselves in marriage tn 
men williog to merry them. The secular gift ana 
aeoeptanoe of the bride would be saffiolent to oie- 
ate the relation of husband and wife between th» 
aooeptor and the woman. 
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Prom this it is argued that some mutual 
ooDseot is sufficient to oonstitute a marri. 
age in the ease of a \ 9 id 0 w. This passage 
■however can obviously nob be taken by 
itself. A paragraph appears on page 168 
with the sentence: 

The latest commentators unanimously maintain 
the necessity of the performance of religious rites 
for the completion of marriage in ail cases inolud* 
log even the gandharva. 


And in the previous page there is 
another passage: 

Accordingly, religious ceremonies do not appear 
to be performed or deemed neceseary in thoiemar* 
tiage of women who are either widows, or relin¬ 
quished, deserted or released by their living bus- 
bands. . . . These marriages are instances of the 
gandharva form, as they take place by consent of 
the bride who is presumably a grown*ap woman. 
But some onstomary secular ceremony is per¬ 
formed, such as exchange of garland of flowers 
or the putting by the man of a red mark of 
Vermillion on the forehead of the bride in the 
presence of assembled friends and relations, and 
some ceremony is necessary, otherwise it would 
be difficult to distinguish gandharva marriage 
from concubinage. 

It will be seen from these quotations 
that Sarkar’s Hindu Law does not help 
the appellant. Gour’s Hindu Code was 
Also referred to but the utmost help that 
the appellant can get from this work is at 
page 302 of the 3rd Edition: 

Of all widow marriages, the marriage of the 
widow to the deceased husband’s younger brother 
is that moat favoured and one which needs least 
ceremony everywhere. 


Trevelyan's Hindu Law is quite definite. 
On p. 63 it is stated : 

There can be no valid marriage in any form 
iwlthont a sobstantlal performance of the requisite 
jrellgloUB ceremonies, 


Even when the gandharva form of marriage ; 
^permissible by onatom, the Courts will not recor 
nlM it unless religious rites have been performed 
although the gift of the bride Is in a marriage 1 
ftoak form QiiDooetBarys ^ 

Vide aUo 12 Mad 12} There seems t 
be no evidence whatsoever in this case 0 
any religious ceremony having been per 
formed and it is difficult to say that ther 
was even a civil ceremony. There was a 
most a certain amount of talk at whlcl 
consent was given to a marriage takim 
place but that this talk was regarded a 
the actual marriage ceremony is not mad 
out. As a last resource the appellan 
urges that there has been produced suffi 
oient evidence to show that what wa: 
done constituted a marriage by custom. 


The first witness called was TTthara. 
path! Padayaohi, Doraiswamy^s fath er. He 

li Bsladavans v. Badhanumi, (1669) IS Mad 79. 


was asked in examination. in.chief “What 
was the relationship between Doraiswamy 
and Kamalam”? His answer was "Kama- 
lam is the wife of Doraiswamy’s younger 
brother, Narayanaswami”, which certainly 
does not sound that this witness regarded 
her as Doraiswamy’s wife. The witness 
not having come up to expectations he was 
asked: “Was Doraiswamy married to 
Kamalam or not? ’ and the answer given 
was “in our custom we can take a woman 
in the presence of ten persons”. This wit. 
ness was clearly unsatisfactory, for he 
went on to say that widows had not been 
re. marrying since, although in olden times 
they had done so. After this the Court 
adjourned for lunch and he came back 
with bis re-collections sharpened. He 
then said that be had seen a good many 
re. marriages himself but in the case of 
widows’ re.marriages the ceremonies were 
not performed so elaborately as in other 
oases. He was then asked in examination, 
in.chief a somewhat unfair question “Were 
any ceremonies performed at the marriage 
of Kamalam and Doraiswamy”? I say 
this is not a fair question because up to 
this point the witness had not said that 
Kamalam and Doraiswamy had got mar. 
ried at all. He however still would nob 
commit himself because the answer he 
gave was “Kamalam was taken by Dorai. 
swamy as if in marriage in the presence of 
ten persons”. The distinction between 
taking "a person in marriage” and “as if 
in marriage” is to my mind very clear. 
The witness admits that none of the ordi. 
nary marriage ceremonies was performed 
between Doraiswamy and Kamalam. He 
tries to make out that this ‘taking’ con. 
stituted a marriage but when asked “What 
happened at this marriage between Dorai. 
swamy and Kamalam”? he gave inexplio. 
able reasons. Apparently the family 
wanted to keep her in their custody in case 
the child she was bearing happened to be 
a son. When asked with regard to other 
cases of men marrying widows be said 
“They did not actually marry widows, bat 
took them as wives”, and then explained 
that the two things were the same. When 
aeked “Were those widows wives of the 
brothers?” the reply he gave was “It was 
not a marriage, but was a taking in the 
presence of ten persons”. Later on he 
said that respondent was the real wife of 
Doraiswamy. The witness also said : 

Aa there were freqaent quarrels between Amma* 
kannu and Kamalam, Doraiswamy kept her la 
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the field hut. Kamalam used to live in the field 
hut fot two or three months at a time and then 
return to Doiaiswamy's house in the village. 

Kamalam’s own version of her marriage 
seems to be that Doraiawamy said that he 
was going to keep her as his wife when 
her foster father came to take her away, 
and in cross-examination she said “l was 
told that formerly widows used to 
re.marry, but widows do not now re-marry 
in our caste because it would be a shame 
on them”. And later on she said she bad 
never seen any widow re-marrying in her 
community. The witness Govindaswami 
Yanniar says bis caste is the same as that 
of Utharapatbi Padayachi and in his caste 
widows do not re marry. Later on he 
makes out that marriages of widows with 
other husbands would be Gandharva mar¬ 
riages; but he says he does not know of 
any case in which a pregnant widow had 
been married before the birth of the child 
by the former husband. Thangavelu Pil- 
lay, the next witness, distinctly says that 
when the talk took place, Nagamutbu and 
TJtbarapathi Padayachi said that Kama- 
lam was going to be married to Dorai- 
swamy. Supaya Odaya, the next witness 
for the appellant, after saying that he bad 
married a widow explains that he did not 
really marry her but merely took her as a 
wife and this witness also, as I have said 
before, speaks of Doraiawamy announoing 
that he was going to take Kamalam as bis 
wife. The utmost that I can make of this 
evidence is that a party of visitors came 
to talk about Kamalam’s future and Dorai- 
swamy said that be would take her as his 
wife, very possibly in view of the custom 
suggested by the witness Govindaswami 
Yanniar that a pregnant widow would not 
get married before the birth of the child 
by her former husband. There is no sug¬ 
gestion whatsoever in this case of any 
attempt to have any ceremony religions or 
secular performed after the birth of the 
child Kamalam was bearing at the time her 
husband died ^nd therefore it cannot be 
held that she was the wife of the deceased 
Doraiswamy. Por these reasons the ap¬ 
peal must fail: it is dismissed with costs, 
advocate’s fee ten gold mohurs. A cross- 
objection has been Sled to this appeal but 
it does not really arise out of this decree 
and as it is being dealt with in Civil Mrst 
Appeal No. 24 of 1937, it is formally dis¬ 
missed: no orders as to costs. 

Spargo J.—I agree. 

A.L./B.E. Appeal dismissed* 


A. I. R. 
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Nga Paw — Appellant. 

V. 

The King. 

Criminal Appeal No. 708 of 1937, Deci¬ 
ded on 19fch July 1937, from order of 
Addl. Sessions Judge, Thayetmyo, D/. 18th 
J’une 1937. 

(a) Criminal Trial Murder — Sentence- 
Accused eighteen year* old, bit excited end 
somewhat drunk striking heavily on bead of 
man lying prostrate—Death of victim—Case 
held one of murder—Sentence of transporta* 
tion passed — Accused recommended to be 
detained in Borstal School for four years. 

The aooaaed who was eighteen years of age and 
who on his wedding day was a bit excited and 
somewhat drank struck a heavy blow with a stick 
on the top of the head of a man who was already 
lying prostrate because of an attack on that per¬ 
son by another man, and the person died : 

Held that although the oase came near the 
borderline between culpable homicide and murder, 
yet it fell on the side of murder. [P 64 0 1, 2} 

Held further that under the olronmstaooes 
a senteooe of transportation should be passed 
with recommendation for oommntiog sentence to 
detention (or four years in Borstal School which 
would be snffioient. [P 64 0 2] 

(b) Criminal Trial — Intention — Accused 
bitting with stick picked out at random 
from among several sticks — Size of stick 
does not necessarily indicate intention. 

Where aconsed has picked oat a stick from 
among several stioks lying to hand and there is no 
evidence that he specially picked oat a particular 
one, the size of the stick by wbiob he hits Is not a 
neoessary indioation of his intention. [P 64 0 1] 

(c) Criminal Trial —Murder and culpable 
homicide—Case on border line—Court is not 
to invent defence to make case one as of 
culpable homicide. 

Where a case is on the border line of murder 
and culpable homlolde, it is not for the Ooart to 
invent a defence which would bring the case of an 
accused within the ambit of onlpable homicide. 

[P 64 0 2] 

S. T. Leong — /or Appellant, 

Roberta C. J.—The appellant Nga Paw 
was ooDvioted by the learned Additional 
Sessions Judge of Thayetmyo of the mur¬ 
der of one Maung Saw on 23rd January 
of this year and was sentenced to death. 
The case has presented many features of 
difficulty and we are both of opinion that, 
although the evidence that the appellant 
inflicted the fatal blow upon his victim ia 
convincing in every respect, we have not 
heard the full story of how the blow came 
to be inflicted, and that a number of oir- 
oumstanoes about which we have been 
anxious to find enlightenment were not 
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disoloBed at the Sessions trial. In saying 
this we are not passing any oritioism on 
the learned Judge who tried the ease, but 
the village in whiob this incident occurred 
(Sitsaba) appears to be a primitive place 
and the persons who were eye-witnesses 
of the crime appear not to have had a 
very high degree of intelligence. 

The day in question was the appellant's 
wedding day. He was marrying a young 
woman named Ma Nwe who was the 
daughter of Ma Nu, and the bride's sister 
was married to- a young man named Nga 
Khe who has been convicted under S. 323, 
I. P. G., for the assault on Maung Saw a 
few seconds before it is alleged the present 
appellant made the attack upon him 
which proved fatal. The wedding festivi¬ 
ties had taken place in the morning, and 
there is unquestioned evidence that the 
villagers concerned in the festivities, who 
were Chins, bad taken a quantity of 
Khaung.ye to drink and were, at any rate 
some of them, during that day probably 
in an excited condition. The appellant 
himself, as the bridegroom, would be the 
centre of these festivities, but throughout 
the trial no single question was put which 
would imply that he was intoxicated or 
unable to form any clear intention of what 
he was doing, or in such a condition that 
we should not ascribe to his actions the 
normal intentions which are to be expected 
in every normal man. The evidence is 
that during the early part of the day 
there was some slight dispute about water. 
The appellant went to the deceased for 
water and Ma Byaing asked him not to 
take it, and the appellant agreed and left, 
Maung Saw then let the water out of the 
receptacle in which it was placed and was 
seen to do so by Ma Bon. Ma Bon and 
Ma Byaing later heard the appellant 
uttering an abusive expression, but there 
is no evidence that he went further and 
used any threats or that the quarrel, 
if any, was taken up immediately. At 
about lamp.lighting time Ma Bon went up 
to the house of the deceased who said that 
there were persons near the house of his 
uncle Maung San presumably with some 
evil intent, for the deceased said be would 
warn his uncle of their presence. Maung 
San saw Nga Khe (the man who has been 
MDvicted of assault upon Mg. Saw) and 
Kga Khe was armed with a stick and said 
he was waiting to thrash Htaung Bo. 
Maung Saw turned up in a moment or two 
und warned Maung San that there were 


persons near his house, but Maung San 
told the deceased that he knew about that; 
and the deceased and Ma Bon thereupon 
were about to return to their houses. 

Now, there is a volume of evidence 
which shows that when they were some, 
where near the house of Ma Byaing, 
Nga Khe came and struck a blow at the 
deceased with the stick which he was 
oarrying, which has not been found and 
as to the nature of which we are imper. 
feotly informed although it has been 
said that it was a bamboo stick, It is 
said that he used both bands to strike 
the blow and that the deceased fell at 
once. The blow was on the nape of the 
neck, but it is part of the case for the pro- 
seoution that although the blow felled 
the deceased and he remained motionless 
upon the ground for some moments after¬ 
wards, no mark of injury from this first 
blow was noticed when he was afterwards 
brought in from the scene. Ma Bon cried 
out "Come, come, Nga Khe has beaten and 
run” and Maung Obn Maung is said to 
have come on the scene ; and he says that 
he saw, after Nga Khe bad run off, the 
appellant coming up to beat the deceased 
and that the appellant strnok two blows 
with a stick, using both bands, upon the 
deceased’s head as he lay prostrate on the 
ground. Ma Bon, who also saw this 
happen, tells the same story, and she 
cried out again to say that the appellant 
was striking the deceased. The witness 
Ma Byaing is the widow of the deceased, 
and at the committal Court she declared 
that she was an eye-witness of the 
murderous assault by the appellant; but 
this was not her story in the Sessions 
Court and we think, having been satisfied 
that the appellant was her husband's 
assailant, she has consciously improved 
upon her evidence. Accordingly, that part 
of the story would have to be regarded 
with suspicion if it were not for the evi¬ 
dence of other witnesses which goes far to 
snbstantiate it. 

Ko Ban, Manng Pay and Maung Pyit 
are three witnesses for the prosecution 
who all heard Ma Bon call out at the time 
that Nga Khe and Nga Paw had beaten 
the deceased and, although we were at 
first asked by the advocate for the defence 
to say that the story of Ma Bon and Mg. 
Obn Manng was consoionsly nntrue, it is 
clear that they have not deflected from 
the aooonnt which they gave at the 
moment the mnrderons assanlt took place. 
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W© are, however, not satisfied that the 
appellant strack two blows upon the 
deceased. It is true he may have done so, 
but only two marks of injuries wore found 
by the doctor and we think that the blow 
on the nape of the neck alleged to have 
been delivered by Nga Khe, which felled 
the deceased, may very well be the same 
blow as that on the back of the bead 
spoken of by the doctor. If a blow were 
just above the nape of the neck, it would 
be very difficult to distinguish it from one 
at the base of the back of the skull, and 
although we are satisfied that the wit. 
nesses were telling the truth to the best 
of their ability and that the appellant 
struck the very serious blow on the top of 
the deceased’s head, we are not satisfied 
that be struck two blows, but think that 
the injury at the back of the head may 
have been caused by the first assailant. 
That being so, we have to deal with the 
ease upon the footing that one blow only 
was struck by the appellant. 

It has been urged upon us that the 
ofienoe. in all the oircumstanoes of the 
case, does not amount to murder. The 
doctor, however, says that very great force 
was used and that the wound infiicted on 
the top of the bead was necessarily a fatal 
one and that no prompt medical aid could 
have saved the deceased. The stick which 
the appellant used was 2 feet 10 inches 
long by 7 inches in oircumferenoe and 
weighed over 3 pounds. Although the 
stick was a heavy one and appears to have 
been used for killing pigs in connexion 
with the wedding festivities that morning, 
there is no evidence that it was specially 
picked out from other sticks by the appel- 
lant: it seems to have been lying to hand, 
and we do not think that the size of tho 
stick by itself is necessarily a fair indica* 
tion of the appellant’s intention. On the 
other hand the injuries were infiioted upon 
a man who had already been struck so 
that he lay prostrate on the ground, and 
we have to ask ourselves whether in all the 
circumstances we can say that the appel¬ 
lant did not intend to cause such bodily 
injury as was sufficient in the ordinary 
course of nature to cause death. We find 
it impossible to come to that conclusion. 

Although the case is somewhere near 
the border line between culpable homicide 
and murder, and we feel that in the oir- 
oumstanoes of the wedding feast it is pos- 
Isible that there may have been a degree 


of excitement in the appellant’s mind and' 
that he may have been to some extent 
inflamed by the drink which he had con. 
sumed during the day, it is not for this 
Court to invent a defence which would 
bring him within the ambit of culpable 
homicide merely. We therefore feel that 
we are obliged to say that this is a case of 
murder. It is not a case, in all the cir. 
cumatances, for the confirmation of the 
death sentence. In passing the only other 
sentence open to us, that of transportation 
for life, we desire to draw-the attention of 
the authorities to the fact that had we 
bean able to find that this was a case of 
culpable homicide merely, we should have 
thought in view of the age of the appel¬ 
lant, which must be taken in view of the 
medical evidence to be 18 years, that 
Borstal treatment for four years would 
have been a sufficient sentence. The doctor 
says he is sura the appellant is not less 
than 18 years of age and most probably 
he is 19. Upon this basis his age must be 
judicially fixed, and we do this by fixing 
the age at 18 years. 

The circumstances of the case have 
given us great anxiety; for we feel that, 
although we are obliged to classify the 
offence as one of murder, the extreme 
youth of the appellant and the exceptional 
circumstances of the day may have con. 
tributed to bis commission of an act with 
a less degree of intention as to its con. 
sequences than would ordinarily be the 
case. It is dangerous to lay down a 
general role in cases of this kind, and we 
think that each case must be judged 
according to its special circumstances. In 
the absence of direct evidence which 
would establish an offence of culpable 
homicide in a case which prima facie is 
one of murder, wo feel obliged to confirm 
the conviction for murder and to substi¬ 
tute the only legal alternative to a sentence 
of death, namely, that of transportation 
for life ; but we draw the attention of the 
authorities to our observations in tho 
hope that tho sentence may bo further 
commuted to one of four years’ detention 
in a Borstal institution, 

Spargo J. —I agree. 

B D./b.k, Sentence reduced. 
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Maoknet J. 

Ma E Khin and others — Appellants. 

V. 

P. S. Mohamed Alt — Bespondent. 

Speoial Seoond Appeal No. Ill of 1937, 
Decided on 26th August 1937, against 
■decree of Diet. Court, Yamethin at Pyin- 
mana, in C. A. No. 98 of 1936. 

^ Limitation Act (1908), Arl«. 137 and 144 
—Suit (or posseacion—Co*mortgagor redeem* 
■ing property —• Sale of entire property — 
Repreaentative*in-intereft of non-re deeming 
«o*mortgagor bringing suit for recovery of 
poaaeaaion on payment of proportionate 
-amount—Suit held waa covered by Art. 144 
and not by Art. 137 - Co*mortgagor redeem* 
■ing property and getting possession does not 
held adversely to non-redeeming co-mortga* 
gor—Adverse possession by them starts only 
■from date of sale of entire property. 

The words “entitled to posGeseion'’ in Art. 137 
mean ''able to exerolee his right of poBBession*', 
and the words “out of possession*' imply that the 
judgment'debtor at the time of the sale was not 
in a position to ezeroiee hia right of poEsosaion. 

(P 66 C 2; P 67 0 n 

3/ in a Court auction purchased the share of AT 
in property jointly belonging to X and others. At 
that time tho property was under a mortgage 
executed by X and other co-owners. After that, 
the other co-owners other than JC or Af redeemed 
-the entire mortgage and after further mortgagee 
-and redemptions finally sold it to a third party. 
M brought a suit to reoover his share on payment 
-of proportionate amount. The suit was brought 
more than 12 years after the redemption of the 
joint mortgage by X and hie oo-mortgagoca but 
within 12 years of the sale of the entire property 
to the third party. It was contended that Art. 137 
applied to snoh suit and as such it was barred by 
time : 

Held that the oo>mortgagore on redeeming the 
•land and oomiog into poaeession thereof did not 
■told adversely to the DaQ*redeeming partner. 
They either held a charge or obtained the rights 
of the original mortgagee over the share belong* 
dng to M. Although they dealt with the land as 
■they would tbelr own and mortgaged and redeemed 
■it, none of these acts would make tbelr poeaesslon 
adverse to that of Af. It waa not until they sold 
the whole of the land inoluding Af's share that 
they exeroleed claim adverse to him. Therefore 
Af's suit must be brought within 12 years of the 
^ate of sale under Art. 144 and Art. 187 was not 
applicable. 6o long as the redeeming oo*mortga* 
.got did not so aot as to Indicate that his possession 
■has become adverse to that of the non-redeeming 
-oo-mortgagor, the latter was always able to 
reoover his share, onlesi nnder the rights eon* 
-ferred by 8. 92, T. P. Aot, the oo-mortgagor 
-could olalm that the time for redeeming the 
original mortgage has passed -.AIR 1936 Rang 
269, Diettng. \ 130 P R 1906, Ref. [P 66 0 1; 

P 67 0 1] 

B. M. Sen for Appellants. 

De for Baflu — for Respondent. 
Jadgment. — The plaintiff-respondent, 
P. 6. Mohamed All, in the Township 
1988 B/9 A 10 


Court of Yamethln sued seven persons for 
recovery of possession of a one.fourbh 
share in a certain piece of land on pay¬ 
ment of Bs. 225. In that suit the present 
appellants were defendants 1, 6 and 7 res¬ 
pectively. Defendants 2, 3, 4 and 5 were 
found to have no interest in the suit. The 
facts in the case are as follows : The land 
originally belonged to four persons, three 
of whom were represented by defendants 3, 
4 and 5. The share of the remaining per¬ 
son, Maung Lu Hein, was bought by P. S. 
Mohamed Ali at a Court auction on 12th 
May 1923. At that time the land was 
under usufructuary mortgage in which all 
four original owners had joined (about 
1913). This mortgage was redeemed by 
the co-mortgagors other than those repre¬ 
senting Lu Hein’s interest on 19th May 
1923, and on the same date they re.mort¬ 
gaged a large proportion of the land to 
some other person. This mortgage they 
again redeemed on 21et February 1927 
making another usufructuary mortgage of 
the whole of the land on the same date. 
Finally these oo-sharers relinquished their 
interest in the land by selling it to Ma E 
Khin on 11th May 1930. Ma E Khin 
again on 15th May 1930 mortgaged the 
property to Manng Kyi and Ma Toke. 
Mohamed Ali brought his suit on 2ad 
July 1936. 

The Township Court held that Art. 137, 
Lim. Aot applied and that the plaintiff’s 
suit was therefore statute barred. He 
dismissed the suit with costs. Mohamed 
Ali appealed and the learned District 
Judge set aside the order of the Township 
Court and granted the plaintiff a decree 
for redemption of bis quarter share, 
declaring him farther entitled to partition 
and separate possession thereof. The 
learned District Judge held that Art. 137, 
Lim. Aot did not apply in virtue of the 
provisions of S. 92, T. P. Act. which, 
although it was not enacted in 1929, he 
held, had retrospective effect. He applied 
Art. 134, Lim. Aot and held that limita. 
tion started to run from the date of the 
sale of the land to Ma E Kblo, so that 
the suit was well in time. Against this 
deoision Ma E Khin and her mortgagees 
have appealed on the grounds that Bs. 92 
and 95, T. P. Aot. cannot be held to have 
retrospective effect; that Art. 134, Lim. 
Aot, does not apply but Art. 137 thereof 
does apply. 

Some oonfusion has been introduced into 
the ease by the raising of the question as 
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to whether S. 92, T. P. Act, is retrospec¬ 
tive or nob. S. 92, T. P. Aot, deals with the 
rights of a co.mortgagor on redeeming pro- 
perty subject to a mortgage, and it declares 
that he shall have, so far as regards redemp. 
tion, foreclosure or sale of such property, 
the same rights as the mortgagee whose 
mortgage he redeems may have against 
the mortgagor or any other mortgagee. 
In the present case we are not concerned 
so much with the rights of the redeeming 
oo.mortgagors as with the rights of the 
representstive-in.interest of the oo-mortga¬ 
gor who did not redeem. The plaintiff, 
respondent is not claiming to recover 
possession of his quarter share without 
payment of the amount of money due for 
the redemption of his share of the original 
mortgage, that is to say, he recognizes the 
rights of the oo.mortgagors enacted by 
S. 92, T. P. Aot. Before the introduction 
of S, 92 as now worded, a oo.mortgagor 
redeeming had merely a charge on the 
share of the oo.mortgagor who did not 
redeem. There was a oonffict of decisions 
of the Indian High Courts as to whether the 
redeeming oo.mortgagor's charge amounted 
to a mortgage or not, and as to whether 
he was subrogated to the rights of the 
mortgagee who had redeemed. A Bench 
of this Court in 14 Bang 494^ has held 
that S. 92, T. P. Aot, is not retrospective 
in its effect. 

The oo.mortgagors on redeeming this 
land and coming into possession thereof 
did not hold adversely to the non.redeem. 
ing partner. They either held a charge or 
obtained the rights of the original mortga¬ 
gee over the share belonging to P. S. 
Mohamed Ali. Although they dealt with 
the land as they would their own and 
mortgaged it, redeemed it, and mortgaged 
it again, none of the these acts would 
make their possession adverse to that of 
the plaintiff-respondent. It was not until 
they sold the whole of the land including 
the respondent’s share that they exercised 
claims adverse to those of the respondent; 
and clearly Ma E Ehin’s possession is 
adverse to that of the plaintiff.reapon. 
dent. It would appear, therefore, that 
the plaintiff.respondent must bring his 
suit within 12 years of the date of sale : 
Art. 144, Lim. Aot. In 20 Bom 557^ the 
share of a oo.mortgagor was purchased by 

1. Bank of OhetUnad Ltd v. Ma Ba Lo, A I B 
19S6 Rang 162=163 I 0 646=14 Rang 494. 

S. GaneBb Mabadeo v. Bamobandza Sambbaji, 
(1896) 20 Bom 667. 


A. I. Rv 

the plaintiffs in execution of a deoree^ 
against him in 1876. In 1877 that very 
same judgment-debtor with his two bro- 
thers, oo.mortgagors, paid off the mort¬ 
gage of the land and re-morbgaged it to 
certain other persons. It was found that 
Babaji, the judgment-debtor, had become- 
entitled to possession of his share in 1877 
when the mortgage of 1874 was redeemed 
and bis possession and that of his mortga¬ 
gees were clearly adverse to the plaintiff 
as purchaser of his share and Art. 137, 
Lim. Act, applied. That case is hardly 
parallel with the present and even so- 
I venture to think the correct Article to- 
apply was Art. 144. Art. 137, Boh. 1, 
Lim Aot, reads as follows : 



Period of 
limita- 
tion. 

Time from 
which period’ 
begins to run- 

137. Like suib by a par- 
ohaaer at a eale in execu¬ 
tion oi a deoree, when the 
judgment-debtor was out 
of poBsesaion at the date of 
the Bale. 

Twelve 

years. 

When the- 
i udgment- 
debtor la first 
entitled to- 
pogseaaion. 


(Art. 136 to which reference is made- 
refers to a suit by a purchaser at a private 
sale for possession of immovable property 
sold when the vendor was out of posses¬ 
sion at the date of the sale.) It does not 
appear to me to be possible to apply tbie 
Article to the case of a person who steps 
into the shoes of a co-owner whose co- 
mortgagors have redeemed his share of 
the property from a usufructuary mortw 
gage. Such a co.owner is always entitled 
to possession of his share and he wilt 
get possession on payment of his 8bar» 
of the money due on the mortgage, and 
time now will run from the date of the 
mortgage. The auction.purchaser having 
acquired all the interest of his judgment- 
debtor in the property, it is quite un¬ 
necessary for the judgment-debtor to 
take any further action. The purchaser 
has acquired the right to possession of the 
jndgment-debtor's share in the property 
subject to the payment of his propor¬ 
tionate share of the mortgage debt. The 
judgment-debtor cannot, by any means, 
snbseqaently become entitled to possession. 
The words "entitled to possession” seem, 
to mean "able to exercise his right of pos. ; 
session” and the words "oat of possession” 
seem to imply that the judgment-debtor at 
the time of the sale was not in a position 
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bo exeroise his right of possession. This 
form of words is obviously inapplioable to 
a judgment-debtor not in aoiual possession 
of his share of a jointly owned piece of 
property which has been redeemed by his 
CO. mortgagors, and is not held adversely 
by them, but can be obtained by him 
merely by paying the amount duo from 
him : see 130 P B 1906,=" 

The question then arises as to what is 
the appropriate Article of the Limitation 
Act to apply in the present case. It 
appears to me that it is Art. 141, and time 
began to run against the plaintiff.respon. 
dent from the date of the sale to Ma G 
Khin, that is bo say, llbh May 1930. A 
co-mortgagor who has redeemed the whole 
mortgage does not become a mortgagee of 
the share of bis non.redeeming oo.mortga* 
gor. Art. 148, Lim. Act, therefore which 
refers to suits against mortgagees, will 
not be directly applioable; and it appears 
to me that so long as the redeeming co- 
mortgagor does not so act as to indicate 
that his possession has become adverse to 
that of the non.redeeming co.mortgagor, 
the latter is always able to recover his 
share, unless under the rights conferred by 
8 . 92. T. P. Act. the 00 . mortgagor can 
claim that the time for redeeming the 
original mortgage has passed. This appeal 
must therefore be dismissed and the decree 
of the Listriot Court confirmed, although 
nob for the same reasons as are set out in 
the judgment of the District Court. The 
appeal is dismissed with costs; advocate’s 
fee five gold mohurs. 

b.d./b.k. Appeal dismissed. 

8. ^drl Mai 7. Gopal, (1906) 130 P R 1906=100 
F L B 1907. 
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Baguley and Sharpe JJ. 

Zubeida Khatoon —• Appellant. 

V. 

Mohamed Zdkaria and another — 

Bespondents. 

First Appeal No. 48 of 1937, Decided on 
14tb July 1937, against order of Diat, 
Court, Bassein, D/. Ist March 1937. 

Succeiiion Act (1925), S. 291 Securltj— 
It ia dlicretiooary with Court to order mcu- 
rlty to be furniibed on grant of probote^ 
AppeUeta Court cannot Intorfora with dia- 
cration raatonablp aod judicially asarcisad, 
•xcapt for ttreng reaaani. 


Tha ordering of reourity to be furnished by the 
executor on the grant of the probate is purely a 
diaorefcionary matter with the Court. Tha Court 
baa power, If it ao desires, to issue probate with* 
out any aeourity at all. Where the diaoretion is 
exercised In a reasonable and judicial manner 
the Appellate Court cannot interfere with it unless 
very strong reasons are shown to persuade the 
Court that the result is inoorreot. (P 68 0 1] 

Rauf — for Appellant. 

Hay — for Respondents. 

Baguley J.—This is an appeal against 
an order passed by the District Judge of 
Bassein varying a former order which he 
had passed with regard to the furnishing 
of security. The estate with which he 
was dealing was that of one Ahmed Abdul 
LatiCF, deceased. The deceased left a will 
in which he appointed three persona exe¬ 
cutors, bis brother, his widow and his 
son. The brother renounced probate, and 
the widow and hia son applied for probata 
to be issued to them. The learned Judge 
found that the will was in order and 
directed^ probate to issue. In the exercise 
of his discretion however he decided that 
the executors should furnish security to 
the extent of Rs. 25,000. One of the rea¬ 
sons which he gave for asking this amount 
of security was that the son, who was 
clearly going to be the active executor 
doing most of the work, was a young man 
of no experience, and it is quite clear that 
at the time he was told that there would 
be no difficulty to security being furnished, 
as the brother of the deceased, who was 
renouncing probate, was willing to stand 
as surety for the remaining executors. 

After the order had been passed, how¬ 
ever, difficulties arose, and the learned 
Judge was satisfied, although we do not 
know on what grounds—there is nothing 
on the record to explain it—that the pre¬ 
sent appellant was the cause of her uncle 
refusing to stand as surety. The two exe¬ 
cutors now come to Court and say that 
they are unable to furnish outside security 
but are willing that their intereete in the 
deoeased’e estate, amounting in all to 
seven-sixteentbs of the estate, should be 
made security for the doe performance of 
their dutiee. The learned Judge, after hear¬ 
ing the present appellant, who objected to 
the variation of the security to be given, 
decided that he had power to vary hia 
order, and that under the olroumetaDcea 
he wonld allow the prayer of the two 
executors. In his order dealing with this, 
he etates definitely : 
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■ « . . Had the olroumstaDoes been represented to 
me then as they are now, I should certainly not 
have passed the order I did, which has had the 
efieot of preventing the estate being administered. 

The ordering of security to be furnished 
is purely a discretionary matter: the Court 
had power, if it wished, to issue probate 
without any security at all. For certain 
reasons which then appeared and because 
of certain representations that were made 
with regard to existing facts, the learned 
Judge decided that security in the sum of 
Rs. 25,000 should be furnished. Now, 
nine months later, it is found that the 
facts were not as they were represented 
to him at the time, and clearly there has 
been a change in the other circumstances, 
because iu spite of the probate not having 
been issued until last April, the young 
man of no experience has been running 
the business for some time and has gained, 
it may be presumed, further experience. 
The matter is purely a discretionary one. 
The Judge exercised his discretion after 
considering the facts before him; even now 
the order which he has passed will result 
in some security being given for the due 
performance of the duties of the exeou* 
tors, although he might quite legally have 
issued it in the first place without any 
security at all: and when a discretion has 
been exercised in a judicial and reasonable 
manner, I do not think that an appellate 
Court should interfere with the way in 
which it is exercised unless very strong 
reasons indeed are shown to persuade the 
Court that the result is incorrect. For 
these reasons, I would dismiss the appeal 
with costs ; advocate’s fee three gold 
moburs. 

Sharpe J.—I agree. 

A.L./b.e. Appeal dismissed. 
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Maoknby j. 

Maung Chit Tin — Applicant. 

V. 

S, 0. Reynolds {Financial Commis. 
sioner Burma) — Respondent. 

Criminal Miso. Appln, No. 35 of 1937, 
Decided on 6th July 1937, for transfer 
from the Court of Addl. Diet. Magistrate, 
Rangoon. 

^ Criminal Trial—Tranafer — Caae againit 
Financial Commiaaioner Trying Magiatrate 
in hia capacity aa Collector aubordinate to 
accuaed —Caae held abould be tranaferred. 

A case was pat op in the Court of the Addi¬ 
tional District Magistrate against a Finanolal 
Qommissioner. The Additional Diatriot Magis* 


A. I. R. 

trate was also a Ooileotor and as auoh was Imme¬ 
diately subordinate to the Financial Oommis* 
sioner, the accused. The complainant applied for 
transfer : 

Held that the applicant might reasonably have 
an apprehension that such relation between the 
accused and the Magistrate might militate against 
a proper trial and hence the case should be 
transferied to another Court. [P 68 0 2; P 69 0 1] 

Ba So — for Applicant, 

Beecheno — for Respondent, 

Myint Thein, Offg. Govt. Advocate — 

for the Crown, 

Order.—This is an application by one 
Maung Chit Tin who is proseonting 
Mr. H. O. Reynolds, Financial Commis¬ 
sioner, Burma, on a charge under Ss. 323 
and 354, I. P. C., in the Court of the 
Additional District Magistrate of Rangoon. 
The Additional District Magistrate of 
Rangoon has not yet issued summons to 
the accused as immediately on the transfer 
of the complaint to the Additional District 
Magistrate for disposal, the applicant has 
applied to this Court for a transfer of the 
case to the Court of some other Magis¬ 
trate on the ground that the present 
Additional Diatriot Magistrate is also Col- 
lector of Rangoon Town and as such is 
immediately subordinate to Mr. Reynolds 
as Financial Commissioner. The applioant 
apprehends that this fact might unoon. 
soionsly infiuenoe Mr. Crosby’s approach 
to bis case. 

It must be admitted that Mr. Crosby 
himself is in rather an embarrassing posi¬ 
tion in having before him as aoonsed per¬ 
son a high officer of the Government who 
is his superior officer in respect of a oonsi- 
derable amount of his dnties. The Ool- 
lector of Rangoon Town is only incidentally 
a Magistrate appointed merely to assist 
the District Magistrate of Rangoon. No 
allegations are made against any person 
oonneoted with the case, but it seems to 
me that this is not a case which ought to 
be tried by the Additional District Magis¬ 
trate of Rangoon Town. It seems to me 
that the applicant might quite reasonably, 
albeit quite wrongly, have the apprehen- 
sion that the particular relationship that 
the Additional District Magistrate has to| 
the accused in this case might have some, 
infinenoe on him; and even if it merely, 
embarrasses him, it would be suffioient to 
justify the applicant's apprehension that 
the trial might not be all that could be 
desired. Where a party to a case has 
suoh an apprehension with reasonable 
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grotind 8, it has always been ooDsidered righfa 
that the oase in question should be trans¬ 
ferred to some other Court; for, the ezis- 
tenoe of suoh an apprehension in the mind 
of one of the parties must militate against 
a proper trial, if for no other reason than 
that it places the party concerned under a 
very serious handicap. I therefore direct 
that the complaint of Maung Chit Tin in 
Criminal Regular No. of 1937 of the 
Additional District Magistrate of Rangoon 
be transferred to the District Magistrate 
of Rangoon for disposal by himself. 
d.s./b.E. Case transferred. 


A. I. R. 1938 Rangoon 69 

Roberts C. J. and Sharpe J. 


Chwan Seng Chan — Appellant. 

V. 

Commissioner of Police^ Rangoon “■ 

Respondent. 

First Appeal No. 68 of 1937, Decided on 
8 th July 1937, from the order of Sen J; 
in Misc. Case No. 172 of 1936. 


(a) Rangoon Hackney Carriages Act (4 of 
1917), S. 4—Grant of license—Commissioner 
of Police has unfettered discretion to grant 
or refuse license. 


Seotion 4 gives the OommlssioDer of Polloe as 
QDfetteted dieorelioa to grant or refuse a license 
If It had been iuteoded by the Legislature that i( 
was to be obligatory upon the Oommiesioner o! 
Police to grant llcenee In every oaee. there would 
have been a seotion in the Aot to say so : 26 Bom 
259, Rtl. on \ A I R 1989 Oal 249 and 26 Bom 
896, Diiiing, IP 70 0 3 ; P 71 0 1] 

Carriages Act (4 ol 
1917), S. 23-J%ules under, R. (1) —Rule is not 
ultra vires—Commissioner of Police has no 

or generalorders. breach 
of which would entail action similar to penal 

breaches— Rule is unnecessary: (Obifer, pei 
RoherU Os J.) 


When one looks at the objects of the Haokney 
Oarriages Aot, '* for the regulation and control ol 
hackney carriages and rickshaws in Rangoon ” 
and when one sees that by B. 38 the Local Govern' 
ment may make rules from time to time for carry- 
ifig theae objeotB Into efleot, (here ie oothlog altra 
vires in R. 1 so made. This rale does not give the 
Oommissionee of Police power to make roles, still 
less to make general orders the breach of which 
li to be treated as though they were breaches of a 
penal enactment. All It does Is to say that the 
maximum number of vehicles plying for hire may 
be fixed by the Oommlsiioner of Polloe. In fact 
Ik is unnecessary as its tsrms are impllolt in the 
wording of 8. 4. [p 70 O 1, 3^ 


Foaoar — for Appellant, 


A. Eggar, Advooate-Oeneral — 

for Respondent, 


Roberts C. J.—This is an appeal from a 
judgmenta of Sen J. who dismissed with 
costs the petition of Messrs. Chwan Seng 
Chan of 15th Street, Rangoon, under 8. 45, 
Bpeoifio Relief Aot, 1877, praying for a 
finding that the respondent, who is the 
Commissioner of Polioe for the City of 
Rangoon, is not authorized to restriot the 
number of lioenses issued or to fix the 
maximum number of haokney carriages 
and rickshaws which might ply for hire, 
under the provisions of the Rangoon Haok¬ 
ney Carriages Aot, or to give a preference 
to certain classes of rickshaws already 
licensed, and further to direct the respon¬ 
dent to consider the appellants’ application 
for the issue of 100 licenses in respect of 
the said rickshaws and to grant the said 
lioenses to the appellants, provided that the 
said rickshaws, as to their condition and 
description, complied with the provisions 
of the said Aot and valid rules made there¬ 
under. Now, by S. 4, Rangoon Hackney 
Carriages Aot (Burma Aot No. 4 of 1917) : 


No vebicle eball be let to bice, or taken to ply, 
or ofieced for hire, except under a license duly 
granted to tbe owner tboceof in that behalf by the 
Commisaloner of Polioe ; 

and by S. 45, Specific Relief Aot, tbe High 
Court may make an order requiring any 
specific aot to be done or forborne, within 
the local limits of its ordinary original 
civil jurisdiction, by any person bolding a 
public office 

provided that such doing or forbearing is, under 
any law for the time being in force, clearly incum¬ 
bent on such person in bis public character. 


The petitioners in this oase have there, 
fore to show that tbe Commissioner of 
Polioe was obliged to grant the license at 
the time at which it was applied for, pro¬ 
vided the rickshaws as to their condition 
and description complied with tbe provi¬ 
sions of the Aot and tbe rules made there, 
under. The oase in 26 Bom 396^ shows 
that in a casein which an Aot of the Legis- 
lature says that 


the Commissioner of Polioe shall from time to 
tims grant licenses . . . and tbe said licenses may 
be granted by tbe said Commissioner for any term 
not exceeding one year ; 

the word ' shall ” must be construed in a 
mandatory sense; and where tbe word 
" shall " therefore is found in a statute of 


this character, the Commissioner would 
have no option but to comply with the 
reqairement that a license should be grant¬ 
ed, provided that tbe necessary formalities 


1* Bostom ▼. Kennedy, (1903) 36 Bom 806=4 
Bom L B 1. 
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were carried oufc and the conditions under 
which the license should be granted were 
fulfilled. Put the present is not a case in 
which there is any such mandatory direc¬ 
tion. It is not, for instance, like a case 
under the Burma Motor Vehicles Rules 
where 8. 2, R. 9, says : 

The Oommiesioaer of Police, Baagoon, shall 
register every motor vehicle ia respect of which 
registration Is applied for under R. 8 if he is 
satisfied . .. 

Rule 10 says : 

The Oommissionet of Police shall, upon register, 
ing any motor vehicle, issue to the owner thereof 
a certificate . . . 

and R. 11 says that upon registering, the 
Commissioner of Police shall record the 
particulars relating to the motor vehicle 
in a register to be maintained by him in a 
certain form. It is therefore, to say the 
least, probable that if the Legislature bad 
desired to make it incumbent upon the 
Commissioner of Police to grant a license 
in every case, similar words would have 
been used in the Hackney Carriages Act. 
But in the Act, as I have already pointed 
out, there is neither the word “shall” nor 

In 60 Cal 689^ it was held that 
a discretion to refuse a license was implied 
in a case to which S. 391, Calcutta Muni, 
oipal Act (Bengal Act 3 of 1923) applied. 
That section runs as follows: 

No poEson shall, without or otbotwieo thau in 
conformity with the terms of a license granted by 
the OoEporation in this behsifi ksep opsn any 
theatre, circus or other similar place of public 
resort, recreation or amusement : Provided that 
this section shall not apply to private perform¬ 
ances in any such place. 

It was held in that case that there was 
a discretion to refuse a license, although 
the discretion must be exercised In a rea. 
Bonable manner and in a judicial spirit. In 
the case we are considering, it is not con¬ 
tended for a moment that the exercise of 
the discretion by the Commissioner of 
Police was animated by any wrong motive 
or was not bona fide : and I am clearly of 
opinion, looking at the authorities, that 
the petitioners have failed to prove that it 
was ever inoambent upon the Gommis- 
sioner of Police to grant the license at the 
time it was applied for. I would add, 
speaking for myself alone, that when one 
looks at the objects of the Act, “for the 
regulation and control of hackney carriages 
and rickshaws in Rangoon ”, and when 
one sees that by S. 23, Hackney Carriages 

3, 8. B. Yarma v. Oorporation of Oaloutta,(19S3} 

SO A I B Oal Si3=193d Or 0 393=14410198 
=^34 Or L J 693=60 Cal 689=37 0 W N344. 


Act, the Local Government may make rules 
from time to time for carrying these objects 
into effect, there is to my mind, nothing 
ultra vires in R. 1 so made by them which 
says : 

The Commissiocer of Police may fii the maxi¬ 
mum number of hackney carriages and rickshaws 
which may ply for hire. 

In my view this rale does not give thei 
Commissioner of Police power to make 
rules still less to make general orders the 
breach of which is to be treated as tfaoagh 
they were breaches of a penal enactment 
as in 17 Mad 118* which was cited to us. 
All it does is to say that the maximum 
number of vehicles plying for hire may be 
fixed by the Commissioner of Police. But 
1 think that the rule is unnecessary since 
its terms are implicit in the wording of 
S. 4 of the Act, and holding the view that 
I do of S. 4 of the Act, the matter is con. 
elusive upon that point alone. It follows 
that this appeal must be dismissed. No 
order as to costs. 

Sharpe J.—This is an appeal from a 
refusal of Sen J. to make an order under 
S. 45, Specific Belief Act, 1877, requiring 
the respondent to grant 100 rickshaw 
licenses to the appellants, provided that 
the rickshaws in respect of which the 
licenses are sought comply as to their con¬ 
dition and description with the provisions 
of the Rangoon Hackney Carriages Act, 
1917, and the rules made thereunder. It 
is to be observed in the first place that the 
power to make the order prayed is discre¬ 
tionary, and secondly that it may only be 
made provided that the doing of a specific 
act, which is in this case the granting of 
rickshaw licenses, is clearly incumbent 
upon the particular public officer against 
whom the order is sought. 

Mr. Fouoar for the appellant admits that 
nowhere in the Rangoon Hackney Carriages 
Act is to be found any express provision 
that these licenses most be granted, and 
he is therefore forced to rely upon the 
argument that as under S. 4 of the Act, 
DO vehicle shall be offered for hire except 
under a license granted by the Commis¬ 
sioner of Police, therefore the Commis- 
sioner of Police must license all rickshaws 
which comply with the provisions of the 
rules laid down. That argument cannot 
to my mind be accepted. To my judgment 
S. 4 gives the Commissioner of Police an 

St Queen-Empress v. Marian ChetU, (1694) 17 

Uad 116=1 Welt 667^4 M L J 88. 
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: unfettered disoretion to grant or refuse a 
license. If it had been intended by the 
Legislature that it was to be obligatory 
upon the Oommissioner of Police to grant 
license in every case, there would have been 
a section in the Act to say so, just as S. 12 
was inserted in Act 48 of 1860. There the 
words were clear: “ The Commissioner of 
Police shall from time to time grant licenses, 
etc. ” In the absence of any such manda¬ 
tory provision in the present Act, it is 
•impossible to say that the Commissioner of 
Police was bound to grant these rickshaw 
licenses. I am supported in the view which 
1 take by the decision in 28 Bom 253* 
where it was held that 
The power of the Munioipal OommiBBioDer of 
Bombay to grant a license under B. 394, City of 
Bombay Municipal Act includes the power to 
‘Sefuae it. 

In my judgment therefore the appellants 
have failed to bring themselves within 
Proviso (b) to S. 45, Specific Relief Act, 
1877. Consequently tbe application fails, 
and this appeal must be dismissed. 

B.D./r.K, Appeal dismissed. 

4. Hajt Ismail v, Municipal Commiesioner of 
Bombay, (1904) 28 Bom 263=5 Bom L R1001. 
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BaqdiiEY and Shaw JJ. 

Daw Kyin and others —Appellants. 

y. 

Ma Hla Yi and another —Respondents. 

First Appeal No. 136 of 1936, Decided 
on 16th June 1937, against decree of Dist. 
-Court, Amherst, D/. 10th August 1936. 

(a) Buddhiit Law (Burmese) ~ Joint pro* 
perty — Members of patriercbal family not 
having separate property of themselves end 
working for femily without remuneration — 
One member not working so from his boy 
hoed but starting independent life end join¬ 
ing Government service-*-On death of father 
euch member maneging business and having 
l>anking accounts in his own name as distinct 
from family accounts — Banking accounts 
in his name would be bis personel property 
in absence of proof to contrery, 

A family kept together In a kind of patriarchal 
state : all the family worked for the father and 
after bis death for the mother. They had no 
separate property of theli own; they just provided 
themselves with board and lodging, olothiog and 
pooket money, and worked wltbont remuneration. 
One member did not work in this way from bis 
boyhood but had been ont In the world on his 
own aooount, employed as a olerk in a Govern* 
ment office. On his father's death, he came back 
to the family and began to manage tbe basineis 
bnl oontinned to have his own banking aoooanti 
•• dlitlaok from the family aoooonts t 


Held that having once been earning his living 
independently in this way and had the spending 
of it, it was inoredible that be should oome back 
to the family fold and reduce himself to a posi¬ 
tion worse than that of a hired servant, depend¬ 
ing on hia mother for everything. Prima faoie 
banking accounts in his name would be hia per* 
aonal property, and unlesa and until the contrary 
was proved they must be ao regarded. [P 12 0 2] 

(b) Principal and Agent *-* Agent though 
cannot make profits may get remuneration. 

Though an agent cannot make profita asagainat 
hia prinoipal, yet be may get remuneration from 
bis prinoipal. [P 73 0 2] 

Dr. Ba Han — for Appellants, 

Kyaw Din and Maung Maung Gyi — 

for Respondent 1. 

Baguley J.—This appeal arises out of a 
suit filed by Ma Hla Yi, respondent 1. In 
her plaint she alleges that she was the 
widow of one Shwe Win, deceased. Shwe 
Win was the son of Daw Kyin, appellant 1, 
and the brother of the other three appel¬ 
lants ; she claims that when Shwe Win 
died be was a salvage contractor employed 
by defendant 6, Messrs. T. D. Finlay & 
8 on, Ltd.; that at the time of his death he 
bad a savings bank aooount and a fixed 
deposit account with the Imperial Bank of 
India, Moulmein; cash security deposited 
with Messrs. T. D. Finlay & Son, Ltd.; 
four motor boats; cash deposited with a 
Cbettyar firm, which has since been with¬ 
drawn by the first four defendants; a work, 
shop and various gear used in connection 
with bis business as salvage contractor; a 
motor oar and two pieces of garden land. 
She seeks for a declaration that she is the 
sole heir of Shwe Win, deceased, and that 
tbe properties mentioned form part of bis 
estate, and she is entitled to the same, and 
she asks for a decree for possession of all 
tbe property mentioned. The oontesting 
defendants, mainly relations of Shwe Win, 
contended that the salvage contract work 
was not Shwe Win's at all, that the busi¬ 
ness had been begun by Shwe Win’s father, 
U Cho, and since U Oho’s death in 1926 
Shwe Win had carried on the business for 
his family and had been provided with 
board and lodging and clothes and pooket 
money, and that all the assets mentioned 
by tbe plaintiff in her plaint belonged to 
Daw Kyin. The learned District Judge 
after bearing evidence found that the 
deposits with the bank and tbe Ohettyar 
firm, one motor boat and the motor oar 
belonged to Shwe Win at the time of ^his 
death, and he gave a deoreein plaintiff's 
favonr to that extent; the remainder of 



7a Rangoon Daw Ktin v. Ma 

the claim he dismissed. It is against this 

decree that the present appeal has been 
died. 

It is common ground that Shwe Win 
started life independently of the rest of 
the family. He took a post in the Office 
of the Sanitary Commissioner of Burma 
and worked for nine years, from March 
1909 to March 1918, after which he 
resigned.^ He returned to Moulmein and 
helped his father in this salvage business 
until the father died in 1926, eight years 
later, After that the business was trans- 
ferred to bis name. He was recognized 
by Messrs. T. D. Finlay & Son Ltd. as 
their contractor, and his father’s deposit 
was transferred to him. He also took out 
the regular licenses from the Forest 
Department and carried on the business as 
though it were his own. The savings 
bank account with the Imperial Bank of 
India was opened in the name of Shwe 
Win in March 1921, i. e. three years after 
he began to help his father, with a deposit 
of Bs. 600, and for some time small depo. 
sits of Re. 20 each were made, and then 
the deposits increased to Es. 60. In May 
1922 there was a deposit of Rs, 600 and 
after that there were both deposits and 
withdrawals. The account with the Chet, 
tyar firm was opened in 1927 with a 
deposit of Rs. 3.000, and deposits and 
withdrawals were irregular and were of 
various sums. After Shwe Win died, 
Rs. 1,000 was taken from this account to 
pay for his funeral expenses, and then the 
account was closed and the money taken 
possession of by Daw Eyin, though Ma 
Hla Yi signed an aosuittanoe for the Chet. 
tyar along with the other relations. In 
addition to this savings bank account with 
the Imperial Bank of India in the name 
of Shwe Win, there were in the family 
also two other saving bank accounts: one 
was in the names of Daw Kyin and Ma £ 
Kbin and another in the names of Ma 
Nyein Yin and Ma Ngwe Zin. Daw Eyin 
explains that the reason why three ac¬ 
counts were opened was that as with, 
drawala from savings bank accounts could 
not be made more than once a week, 
more than one account was opened, so 
that more frequent withdrawals might be 
made. The learned trial Judge in his 
judgment says that he cannot accept this 
explanation because, according to Daw 
Eyin, the family, that is to say she her. 
self also had accounts with the Cbettyar 
and with one To Lon who would allow 
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money to be withdrawn without notice 
and at shorter intervals. 

It was urged in the trial Court and 
also before us that this family kept 
together in a kind of patriarchal state : all 
the family worked for the father and 
after his death for the mother. They had 
no separate property of their own; they 
just provided themselves with board and 
lodging, clothing and pocket money, and 
worked without remuneration. Had Shwe 
Win worked in this way from his boyhood, 
it is possible that there might have been 
some force in the contention, but as Shwe 
Win had been out in the world on bis 
own account, employed as a clerk in a 
Government Office, it is impossible to 
accept this contention ; having once been 
earning bis living independently in this 
way and had the spending of it, it is 
incredible that he should come back to the 
family fold and reduce himself to a posi* 
tion worse than that of a hired servant, 
depending on his mother for everything. 
Prima facie, banking accounts in his nam& 
would be his personal property, and unless 
and until the contrary is proved they 
must be so regarded. As pointed out by 
the trial Judge, this savings bank account 
began with a deposit of Bs. 600 or so after 
Shwe Win had worked with bis father for 
three years, and after that at first smalt 
monthly payments were credited to it, in 
exactly the same way as one would expeot 
a man to behave if he were being made a- 
regnlar allowance. The plaintiff's oonten. 
tion that the whole business was Shwe 
Win’s business after his father died has- 
been rejected by the learned trial Judge, 
and in my opinion he undoubtedly was 
carrying on the family business for the 
benefit of the family, namely his mother,. 
but that he was carrying on this business 
without remuneration I am unable to 
believe. If this money in the hands of the- 
bank and the Chettyar really belonged to 
the family business, the account books of 
the business must show that be deposited 
money belonging to the business. There 
are the usual statements of witnesses that 
they have never seen any aoooont books,, 
but these statements do not prove that no 
account books existed, and a business of 
this size could not have been carried on- 
without some records or accounts. The 
defendants' own witnesses show that tho 
salvage fees received by the business werd 
in the neighbourhood of Rs. 20,000 a year. 
There were regular monthly expenses of 
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Bs. 400, and if this busioess had bean 
carried on in the way in whioh most busi. 
nesses of a like nature are carried on, there 
must have been advances made from time 
to time to workmen, and, no doubt, to the 
men who built the four launches. The four 
launches were built by a man who des. 
orlbes himself as a mechanic. He made 
the keels and the ribs at Martaban and 
had the launches put together in the com¬ 
pound of Daw Kyin’s house. A man of this 
type does not complete a launch and then 
ask for payment in one lump sum : he gets 
advances made to him from time to time, 
and it is quite clear that a business of this 
size and description must have had account 
books, and these account books were never 
produced. "We are asked to draw no in- 
ference against the defendants to this effect 
because no formal notice to produce the 
account books was given to the defendants, 
but the production of those account books 
was necessary to complete the case for the 
defendants, and the fact that they have 
not been produced must be held against 
them. 

The appellants have not got their case 
strengthened by the way in whioh Daw 
Kyin and Ma B Khin have given evidence. 
1 have no doubt whatsoever that their 
evidence is untruthful, and that what 
really has happened is that this daughter, 
in.law was driven out of the house. It is 
admitted that she left the house hastily 
with only a small portion of her wardrobe 
and^ all her wedding presents remained 
behind in the house. Ma E Khin says: 

She did not taka any of her clothes. She 
left the key of the cheat of drawers. The 
chest of drawers was empty.” Ma Hla Yi’s 
entire wardrobe baa therefore vanished 
into th\n air. She also says that Maung 
Bhwe Win used to keep hie clothes in his 
mothers box. Daw Kyin says that the 
three savings bank accounts were all 
opened at the same time, when as a matter 
of fact Shwe Win's was opened in 1921, 
and the other two many years later. I 
have no doubt that all the money which 
came in was kept in the bouse in a steel 
trunk or in a safe, and payments were 
made out of the money kept in the bouse. 

The learned trial Judge has dealt very 
adequately with this question of the bank 
accounts, and it is really unneocesary to 
add anything to what has already been 
said. 1 would bold that these accounts 
must have come into existence out of the 


remuneration whioh Shwe Win got for 
working for his father and afterwards for 
working the business for the family. In 
appeal a further point was raised, namely 
that as Shwe Win was acting as agent for 
the family he was not entitled to any 
proBts. This contention having been made 
must be met, bub it is founded on a fallacy. 
An agent cannot make profits as against 
his principal, but I know of no law whioh 
says that an agent may not get remunera- 
bion from his principal, and that is really 
all that is held to have occurred in this 
case. He is entitled to remuneration, he 
gob it, and he saved it. There is nothing 
in law against that being done, and the 
same argument of course applies to the 
deposit with the Chettyar firm. The claim 
for the land and the deposit with Messrs. 
T. D, Finlay & Son Ltd. was dismissed by 
the trial Court, and no counter objections 
have been filed with regard to these items. 
The claim for the workshop had also been 
disallowed by the trial Court. 

With regard to the claim for the four 
motor boats, the learned Judge allowed the 
claim for the one that was built after the 
death of U Cho, but bad disallowed the 
claim for the three boats built before bis 
death. With regard to the motor boat- 
which was awarded to the plaintiff, I do 
not think the decree can be supported. 
These motor boats were used for the pur. 
pose of the business, and clearly some 
means of conveyance was necessary for 
business of this kind. This boat seems to 
have been put on the same level with the 
other parts of the necessary plant required 
for the salvage business, and having once 
held that the whole salvage business was 
being run by Shwe Win for the benefit of 
Daw Kyin and the family, the motor boat 
must go with the business. There is UO' 
suggestion that Shwe Win got this boat 
built for pleasure purposes or for any 
separate business of his own; it simply 
went in as part of the plant required for 
the salvage work, and with regard to this 
motor boat the appeal must be saooeasful. 
So far as the motor oar is oonoerned, it 
was bought by Bhwe Win. Daw Kyin says 
be bought it with her money and under 
her directions because she wanted to send 
her grandnephew to school. The grand, 
nephew was a small boy who was going to 
be sent to a school in Moulmein, and it 
was thought that be must have a motor 
oar for bis daily progress from the landing: 
stage to the school. This explanation I am. 
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nnable to aooepfc. Daw Kyin and her 
daughter Ma E Kbin have shown them, 
eelves untruthful witnesses in many ways, 
and a far more reasonable contention 
seems to me to be that Shwe Win bought 
this motor car in view of his intended 
marriage, be having bought it a month or 
two before be got married. 

The 6xed deposit receipt is in Shwe 
Win’s name. There is nothing to show 
where this money had come from. It is 
not shown to be the money belonging to 
iihe salvage business. It would not in the 
ordinary way have been a normal part of 
a salvage business carried on in this way 
to put money in fixed deposit with a bank. 
It must therefore be regarded as being 
Shwe Win’s money. For these reasons I 
would modify the decree of the trial Court. 
In the course of the hearing it was noted 
that although the plaintiff asked for a 
declaration that she is the sole heir of the 
estate of Maung Shwe Win, such a deola. 
ration is not embodied in the decree, and 
■it was asked to embody it in the new 
decree. The decree of the trial Court will 
therefore be varied by striking out the 
words ‘the motor boat Peacock’ and all 
other references to the motor boat Peacock 
■and its value. In addition to this the 
plaintiff will get a declaration that she is 
the sole heir of Shwe Win, deceased i 
otherwise the decree will stand as it is 
including the order for costs. In view 
however of the very partial sacoess which 
the appellants have obtained in this Court, 
I would direct that the appellants do pay 
^o respondent half only of her costs in this 
■Court. 

Shaw J.—I agree. 

D.s./r.K. Decree modified. 
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Mta Bu Offg. C. J. and Maoknet J. 

Mrs. Kirkwood (a) Ma Thein and others 

— Appellants. 

V. 

Maung Sin and others — Respondents. 

First Appeal No. 24 of 1931, Decided on 
I9th August 1937. 

(a) Buddhist Law (Burmese) — Succetiion^ 
Relationi of fame degree — Full blood it pre¬ 
ferred to half blood Rule that lucceiiton 
■hould oot ascend does not operate in such 
-ease. 

Among relations of the same degree of relation¬ 
ship to the deceased, the fall blood relations sbonld 
'he preferred to the half blood relations. The rule 
’that inheiltanoe should not ascend when it can 


descend doss not operate In a oompetitioD between 
relatione of the full blood and those of the half 
blood of the same degree of relationship to the 
deceased. [P 75 0 3] 

(b) Buddhist Law (Burmese)*—Succession— 
Brothers and sisters are preferred to their 
parents — Rule that nearer relation excludes 
more remote is not thereby abrogated. 

The method of calcalatiog relationship by 
counting the number of degrees from the propo' 
situs upwards to the common ancestor and then 
downwards to the claimant is obvioasty fallaoioas 
when caloulating the degree of relationship bet* 
ween two children of the same parents. Tbere 
can be no closer relationship than exists between 
such persons as they are of identical blood. In 
faot BO far as blood relationship goes, such children 
are more closely related to one another than they 
are to their father or to their mother, and there¬ 
fore if in the case of competition between parents 
and brothers and sisters, the latter are preferred, 
this is no abrogation of the rule that the nearer 
relation exoludee the more remote. [P 76 0 2 ; 

P 76 0 1] 

Mya Bu Offg. C. J. — Ma Chaw, Ma 
Ohn Bu and Ma Moe apply to have 
themselves brought on the record of this 
appeal as legal representatives of respon. 
dent Ma Nga Ma who died on 12th 
January last. Before they made this 
application, respondent Maung Sin bad, on 
an application of the appellants, been 
brought on the record as the legal repre¬ 
sentative of Ma Nga Ma. Maung Sin is 
therefore at the present stage a respon¬ 
dent in his personal capacity as well as in 
bis capacity as the legal representative of 
Ma Nga Ma. Ma Nga Ma was a spins¬ 
ter and Maung Sin is her elder brother of 
the full blood. The present applicants 
claim to be the younger half.sisters of Ma 
Nga Ma and Maung Sin. By this appli¬ 
cation they claim a better right to be Ma 
Nga Ma’s legal representatives than 
Maung Sin on the ground that in the 
matter of auooession to Ma Nga Ma’s 
estate under the Burmese Buddhist Law, 
they as younger balf.sisters sbonld be pre¬ 
ferred to Maung Sin who, though a brother 
of Ma Nga Ma of the full blood, is an 
elder relation of Ma Nga Ma. 

It has often been pointed out that with 
reference to the rights of relations of the 
half blood in the matter of succession and 
inheritance the Dhammatbats are silent 
on the point. There have however been 
certain judicial decisions dealing with the 
question of succession and inheritance 
arising between relations of the half blood 
and those of the full blood ; but none of 
such decisions support the view that the 
relations of the half blood can succeed in 
competition with, much less to the exoln- 
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sion of the relations of the fell blood of 
the same degree of propinquity to the 
deceased. In 12 Bur L T 103,^ it was 
even held that full blood relations exclude 
half blood relations although the latter 
may be nearer in degree, and consequently 
the olaim of the grandnephews, being the 
grandchildren of the brother of the full 
blood was preferred to that of a niece, 
being the daughter of a sister of the half 
blood. In 3 Bur L J 137® a younger 
half-brother or a half.sister was allowed to 
take in preference to the eon of an elder 
brother, and it was pointed out that the 
proposition in 12 Bur L T 103^ to the 
effect that full blood relations exclude 
half blood relations although the latter 
may be nearer in degree was stated in too 
general terms, and that there was no 
sufficient authority in the texts of the 
Burmese Buddhist Law, or in the case law 
on the subject for so wide a proposition. 
It must be noted that the half blood rela. 
tions in 3 Bur L J 137® were one degree 
nearer than the full blood relations. The 
pronouncement in 12 Bur L T 103^ again 
received notice in 8 Bang 23,® where a 
Bench of this Court ruled that a brother 
or sister of the half blood stands in the 
same degree of relationship for the pur. 
poses of succession as a nephew or niece 
of the full blood and would share equally, 
and it was observed : 

Id out opinion the law laid down by Maung 
Kin J. that lull blood relatiooB exoludo faal( blood 
Eolations however nearer in degree of relationabip 
Is too wide. We might agree with him if be had 
said that among relations of the same degree the 
full blood should bo preferred to the half blood. 

In a still later case, namely Civil Misc. 
Appeal No. 9 of 1933*, a Bench of which 
I was a member approved of the above 
quoted observation, and thus accepted the 
proposition that among relations of the 
same degree the full blood should be pro. 
ferred to the half blood, and oonsequently 
held that a nephew of the full blood exoln. 
ded a nephew of the half blood. On the 
state of the case law on the subjeot as it 
stands, which in my opinion is perfectly 
eoDSonant with the Burmese public opi. 
nioQ, I can see no sufficient ground for 

1, Taung Mro v. Aung Nyon, A I B 1930 L fi 
178=68 1 0 466=13 Bat L T 103. 

9. Manng Kyi Hlaing v. Uaang Tnn L!n, AIR 
1934 Bang 867=84 I 0 379=8 Bar L J 187. 

.8. Ma Qalay v Ma £ Mya, AIR 1980 Bang 76 
=136 1 0 848=8 Bang 38. 

4. Manng Tun Zan v. Maung Ton Zan Gyl, 
BeporUd in A IB 1983 Rang 817 = 147 I 0 
'1098. 
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doubting the correctness of the proposition 
that among relations of the same degree 
of relationship to the deceased, the full 
blood relations should be preferred to the 
half blood relations. The learned advocate 
for the applicants urges that by applioa. 
tion of the rule that inheritance should 
not ascend when it can descend, bis clients, 
though of half blood, should be preferred 
to Maung Sin who, though of full blood, is 
an elder brother of the deceased. In my 
opinion there is no sufficient authority to 
warrant the view that the rule that in- 
heritance should not ascend when it oanj 
descend still operates in a oompstitioni 
between relations of the full blood and 
those of the half blood of the same degree 
of relationship to the deceased. For all 
these reasons, in my opinion, the applioa. 
tion should be and is hereby dismissed 
with costs in favour of Maung Sin only ; 
advocate’s fee three gold mohurs. 

Sdaokney J. — I agree. Belianoe was 
placed on the obiter dictum in 9 Bang 217® 
appearing at page 230 : 

Applying the principles enunciated by the Judi. 
oial Committee in Afa Enin Bwin v, U Shtoe 
Oon^, the rule of oonstruotioa to be applied for 
determining whether the parents or the brothers 
and sisters in such a case are the heirs of the 
deceased is uoder the Burmese Customary law 
that the right of succession, whenever possible, is 
not to asoend, and that rule is to prevail rather 
than the rule that the nearer relation ezoludes 
the more remote. 

With great respect I do not think that 
such a conclusion is possible. It appears 
to me to be rather the case that the rule 
that the nearer relations exclude the more 
remote usually prevails against the rule 
that the succession whenever possible is 
not to ascend. In Manukye, Ch. 10. 8.19, 
we have instances where, “though it was 
said that property shall not ascend,” the 
law is stated as to when it shall do so. 
Nor does it appear to me that the case of 
the preference of the brothers and sisters 
before their parents is an instance where 
the rule that the right of succession is not 
to ascend prevails over the rule that 
nearer relations exclude the more remote. 
The method of oaloulating relationship by 
counting the number of degrees from the 
propositus upwards to the common anoes. 
tor and then downwards to the claimant 
is obviously fallacious when oaloulating the 

6. Manng Knn v. Ma OhI, AIR 1981 Bang 118 
188 1 0 384=9 Bang 917 (F B). 

6. A 1 R 1914 P 0 97=33 I C 433=41 I A 131= 

41 Oal 887=8 £ B R 1 (P C). 
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degree of relationehip bebween two children 
of the same parents. There can be no 
closer relationehip than exists between 
auch persons as they are of identical blood. 
In fact so far as blood relationship goes, it 
|i8 clear that such children are more closely 
related to one another than they are to 
their father or to their mother, and I 
.should say therefore that if in the case of 
.competition between parents and brothers 
and sisters, the latter are preferred; this 
is no abrogation of the role that the nearer 
relation excludes the more remote. 

d.S./r.k. Application dismissed. 


two defendants and one Hla Gyi, who wa» 
the husband of plaintifif 1 and father of 
the remaining plaintiffs, were three bro. 
thers who inherited from their mother 
certain properties which are described in 
the schedule attached to the plaint. Since 
the properties were inherited, they were 
by arrangement kept as one estate, which 
had been managed by defendant 2 who 
collected the rents, paid expenses, etc., and 
disbursed the balance to the real owners. 
This arrangement bad gone on until Octo¬ 
ber 1934 (the suit was filed in January 
1935) after which date defendant 2 had 
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Baguley and Sharpe, JJ. 

Ma Ma Nyun and others — Appellants. 

V. I 

Maung Mya and another—BeapoadGnts} 

First Appeal No. 39 of 1937, Decided on 
Slat July 1937, against decree o£ Disfc, 
Court, Mandalay, in Civil Regular No. 5 
of 1936. 

Act (1870), Sch. 2. An. 17(6) 
and S. 7 (iv) (b)—Suit for partition by peraon 
in po«sfl«sioQ as co-tenant—No ad valorem 
court'iee i$ required. 

^ A BUit for partition of immovable property, by 
a pereon who alleges he Is In poaseesion of It as 
oo^ten^anji on behalf of himeelland others, is not, 
by a mete denial on the part of the defendant as 
to the plaintiS’s title and poBeeasion, converted 
into a suit for deolaration of title and recoTorj of 
poseeBBlon, and is governed by 8oh. 3, Art. 17 (6). 
No ad valorem oourt-fee la required : AIR 1920 
Mad 685\ AIR 19S2 Cal 227; 8 Cal 757; 12 
C W N 37, AIR 1934 Lah 663 (F B) and AIR 
1930 Rang 164, Foil.; 28 All 340, Disting. 

[P 79 0 1; P 80 0 3] 

(b) Court’fees — Determination on peruial 
Of plaint. 


The oourt'fee on the plaint is fixed by the plaint 
itself, and it has got to be determined on a peru¬ 
sal of the plaint and not by the defence raleed : 28 
All 340, Bel. on; 20 Cal 762 and AIR 1932 Cal 
227, Ref, [p 78 0 2] 

(c) Civil P. C. (1908), O. 2. R. 2 (3) — Right 
to split claim arising out of same cauie of 
action cannot be reserved—Remedy is under 
O. 2. R. 2 (3). 


There is no provision of law by which a peraon 
oan reserve the right to split his claim arising out 
of the same oauae of aotlon. He may aak the 
Court to allow him to do so under 0. S, R. 3 (3), 
but the Olvil Procedure Oode gives no unilateral 
right to reserve a claim of this sort. [P 79 0 1] 

D. R. Mitter — for Appellants. 


K. 0. Sanyal — for Respondents. 


Bagaley J. —This appeal arises out of a 
suit for partition. The parties are Maho. 
medans. The p^ht sets out'kfaak—fche 


failed to pay anything to the plaintiffs: so 
the plaintiffs asked for partition and sepa¬ 
rate possession of their shares. The plalnb 
was stamped with a oourt.fee of Be. 10 
under Art. 17, Cl, 6, goh. 2, Gourt-fees 

I Act, though the plaintiffs' share of tho 
properties was valued at Be. 20,400. The 
learned Judge had doubts about the cor¬ 
rectness of the oourt-fees, but after hear¬ 
ing the plaintiffs’ advocate he noted that 
the plaintiffs claimed to be in possessioD 
of the joint property and merely asked for 
partition, so he accepted the valuation "for 
the time being”. The defendants in their 
written statement denied that two of th 9 
seven items of property mentioned in the 
schedule formed part of the joint estate. 
They claimed that the plaint was not pro. 
perly stamped, but it was admitted that 
there was an estate which had been 
inherited jointly as set out in the plaint^ 
and they also admitted that the property 
had been managed as stated by defen¬ 
dant 2 and that the profits of the estate 
had been divided among the heirs. Objec¬ 
tion was raised to plaintiff 1 suing as next- 
friend of the other plaintiffs, and defen. 
dant 2 stated that he held the shares of 
plaintiffs 2 to 5 as their de facto andde 
jure gui^rdiau. 

The case went to trial on five issues. 
Issue 1 related to whether the two dis¬ 
puted items in the schedule were part of 
the joint estate; the second dealt with th» 
plea of res judicata; the third runs as fol¬ 
lows : 'Is the plaint not properly stamped 7 
Is this suit maintainable without a prayer 
for consequential relief?” Issue 4 was: "Was 
U Sein the de facto guardian of the minor 
plaintiffs? If so, are they entitled to bring 
this suit against him for partition?” And 
the fifth was whether the plaintiffs wers 
entitled to partition and on what terms. 
The learned Judge answered Issues 1 and 
2 in favour of the plaintiffs. He answered 
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Issue 4 in favour of the plainbiffs and also 
the fifth; but, as on Issue 3 he bad 
oome to the oonolusloD that court-fees had 
got to be paid ad valorem on the value of 
the relief sought, namely Bs. 20,800 
(apparently Bs. 20,400 was intended that 
being the value mentioned in the plaint), 
he directed that a preliminary decree be 
passed for partition declaring the rights of 
the parties interested in the estate only 
after the plaintiffs had deposited the full 
court-fees necessary. (Again there seems 
a mistake in the judgment as the order 
runs that the "minor plaintiffs must depo- 
sit the full court.fees necessary”.) He also 
directed that the plaint should be for- 
mally amended with regard to items 3 and 
6, as he bad indicated earlier in the judg. 
oQsnt that 

The plaintiffs should make formal amendmenta 
of their plaint and olaim that the tno items 3 
and 6 be restored to the joint estate. 

After judgment had been pronounced, 
the plaintiffs indicated their willingness to 
supply the necessary court.fees and they 
asked for time. Several extensions of 
time were given during which period an 
application to revise the order was made 
to this Court, but before orders could be 
passed on the revision matter the learned 
Judge on 22od December 1936 refused 
further extension of time and rejected the 
plaint for non-payment of court-fees. It is 
against this decree rejecting the plaint for 
non-payment of court-fees that the pre¬ 
sent appeal has been brought. The portion 
of the judgment dealing with the question 
of oourt.fees is not very satisfactory. No 
authorities are mentioned in the judgment. 
It states that it was argued that Art. 17 
(6) of Soh. 2, Oourt.fees Act, applied. It 
then goes on: 

The Calcutta High Court baa heldlo one ot two 
oaaea that tbia la the oorreot aeotlon. Thia waa 
poaalbly due to the oaaea before it being thoae of 
oo-paroenete of a Hindu joint family eataCe. I can- 
not however aee in what way it can be eald that 
It ia not poBBlble to eetimate at a money value the 
Bubjeot matter In diapute. The other High Oonrta 
have all held that the oonrt-feea muat be paid on 
the value that the plaintifil puta upon the relief 
sought in hia plaint. 

This passage shows a oonfosioo of ideas 
because the value of the relief sought in 
the plaint may be sometbing quite differ, 
ent from the value of the subjeot matter 
in dispute. The statement with regard to 
the Calcutta High Court U oorreot. lo 8 
>Oal 767^ Qarth 0. J. who dealt with the 

1. Klrty Obnrn Mitter v. Annath Nath Deb. 

(1883) 8 Oal T67=ll 0 L B 95. 
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matter on a reference by the Taxing 
Master, stated ; 

If the plaintifi’e suit bad been to recover poaeea- 
aioQ of or establiah bis title to the share whloh 
he olaima in the property, be must have paid an 
ad valorem stamp-feo upon the value of that 
share. But, as 1 understand, he is already in 
possession of hia share, and all that he wants ia 

to obtain a partition which ia merely.to 

'change the form of hie enjoyment’ of the property, 
or in other words, to obtain a divided instead of 
an undivided share. 

This case was followed in 12 C W N 37^ 
and 59 Cal 315® showing tha6 the practice 
of the Calcutta High Court has not varied 
for the last fifty years, With regard to 
the other High Courts however, the state¬ 
ment in the judgment seems to be in the 
main incorrect. As regards the Madras 
High Court in 43 Mad 396* it waa held 
that: 

A suit for partition of immovable property, by a\, 
person who alleges be is in posaeeaion of it aa oo- i 
t6Qa»Qb OQ behalf of himself aod others is governed 
hj Sch. 2, Art. 17 (6), Oourt^feee Aofe» 

In the Allahabad High Court in 28 All 
310,® where there was a claim for parti, 
tion, the plaintiff apparently being out of 
possession, it was held that the proper 
court-fees would be one calculated ad valo¬ 
rem and not Bs. 10 under Art. 17, Cl. 6 of 
Sob. 2; but it was stated that if the suit 
had been merely for partition without 
recovery of possession, the intended court, 
fee would have been correct. This, of 
course, was an obiter'diotum but when the 
reciprocal case came before the same 
Court in 34 All 184® where the plaint ask. 
ing for partition contained an allegation 
that the plaintiff was in possession of his 
share, it was held that Bs. 10 was a sufd- 
oient court-fee. In the Lahore High Court v { 
there waa a Full Bench reference in 15 ; 
Lab 531,^ one of the questions being : 

Wbat la the proper oourt-fee payable ou a plaint ! 
in a euit for partition of property, alleged to 
belong to a joint family of which (be plaintiff and ' 
the defendant are atated to be members, and of 

3. Bidhata Rai v. Bam Obarlter Rat, (1908) 13 

0WN87i=6 0LJ661. 

8. Nandalal Mnkherji v. Kallpada Mukherjl, 

A I B 1933 Cal 937=136 1 0 600 =69 Cal 816 
=36 OWN 949. 

4. B. P. Qlll V. L. Varadaraghavayya, AIR 1930 

Mad 686=55 I C 517=43 Mad 896=88 ML J 
02. " rr- • — 

6. Wall-Ullah v. Dnrga Prasad. (1906) 38 All 
840=1906 AWN 86=8 A L J 181. 

6. Tara Ohand v. Aftal Beg. (1913) 84 All 184= 

18 I 0 186=8 A L J 1839. 

7. Asa Bam v. lagan Nath, A I B 1984 Lah 668 

=160 I 0 994=16 Lah 681=88 F L B 48 
(PB). 
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which the plaintiff alleges to be In actual or con* 
^ structive poBeeasion? ■" -- 

the answer fco the referenoo givon by 
the Full Bench was that the proper Court- 
fee was Rs. 10 under Soh. 2, Art. 17 (6), 
Court-fees Aot. This shows that these 
three High Courts take the same view as 
Calcutta. The Bombay High Court seenas 
to hold the opposite view, but we have 
been referred to no definite case showing 
that in a suit for partition, in which there 
is an allegation that the plaintiff is in 
possession, it has been held that an ad 
valorem stamp is required. Two oases have 
been referred to. In 22 Bom 315® the 
point for decision was really with regard 
to the jurisdiction of the Court. The plain, 
tiffs valued their share at Rs. 250 and paid 
court.fees on this amount, but whether 
they alleged they were in possession or not 
is not clear. In the statement of facts 
however there occurs the passage: “The 
plaintiffs sought to recover by partition 
their share of certain landed property at 
Nadiad;” which suggests that very pos. 
sibly the plaintiffs were out of possession. 
The other case is 33 Bom 658.® Here 
again in the statement of facts we find; 

The plaintiff sued to recover by partition 
a moiety of certain moveables, houses, 
house sites and lands" and the same 
expression is used in the argument for the 
appellant in a suit to recover possession 
of property by partition”. In this case in 
which the respondent was not represented, 
the question seems to have been as to 
whether the properties should have been 
valued under S. 7 (iv) (b) or under S. 7 (v), 
Court.fees Aot. The question of the appli- 
oability of Art. 17 (6) of Soh. 2, Court-fees 
Aot, was not considered. 

There is no ofifioially reported decision 
on this point from this Court, but in First 
Appeal No. 10 of 1929^® of this Court 
sitting at Mandalay, an appeal arising out 
of a suit for partition, the appeal was filed 
on a Bs. 10 stamp although the original 
suit had been stamped ad valorem. The 
question was raised as to the suffioienoy of 
the stamp.fee on the appeal, and it was 
held that as both parties were in possession 
of part of the property to be partitioned, 


was held to be correctly stamped. I see 
no reason for not following the decisions 
of the Calcutta, Madras, Allahabad and 
Lahore High Courts which are ail quite 
definite on the point. I held that opinion 
when deciding the case referred to at 
Mandalay, and the doubtful authority of 
the Bombay cases mentioned seems to me 
quite insuflBoient to warrant my taking an 
opposite view now, The learned trial Judge 
seems to have had an idea that the defence 
raised might possibly require a reoonsidera. 
tion of the oourt.fee payable on the plaint. 
This is quite incorrect. The court-fee on 
the plaint is fixed by the plaint itself, and 
it has got to be determined on a perusal of 
the plaint. S. 6, Court.fees Aot, says that 
no plaint specified as chargeable in the 
first or second schedule to this Aot annexed 
shall be filed, exhibited or recorded in any 
Court of justice, unless the proper fee has 
been paid. The proper fee therefore has 
got to be determined as soon as the plaint 
is presented and any subsequent defence 
cannot alter that fee unless a defence is 
raised which requires the plaint to be 
amended; then and then only can the 
value of stamp required be affected. In 
28 All 340® the learned Judge said : 

We also agree wlkh the lower Appellate Court 
that In determiniog what the ooart.fee should be, 
regard must be had to the allegations of the 
plaintiff In his plaint and to the relief sought, 
apart altogether from evldenoe. 

(Surely the last word should be ^defence'). 
It is true that in the present case it was 
alleged that items 3 and 6 of the property 
formed no part of the estate but on the 
evidence the Court has held that they did 
form part of the estate, and no amendment 
of the plaint on that point before a decree 
can be passed in favour of the plaintiffe 
can be necessary. For the respondents the 
main argument put forward was that the 
plaint should have been stamped under 
S. 7 (iv) (b), Court.fees Aot, as the suit 
should be held to be one to enforce a right 
to share in the joint family property. This 
argument seems to me quite misconceived, 
as it overlooks the fact that there is not to 
be found the word “a” between the words 
“to” and “share”. A suit to come under 
this sub.olanse must be one “to enforce 


the original suit for partition oonld have 
been on a Bs. 10 aourt.fee, so the appeal 

6. Motlbhal v. Harldas, (1896) 32 Som 816. 

9. Dagdu Bakhaiam v. Totaram Naia;an, (1909) 
83 Bom 668=4 I 0 248=11 Bom L B 1074. 

10. Hajl Abdul Sabman v. A. B. Griap, Ii 0 ported 
4n A I B 1930 Bang 164=136 10 646. 


the right to share in the property” and 
therefore would only be brought by a per. 
son whose right to share in the property 
has been denied. In the present case the 
plaintiffs' rights to share in the property 
had been admitted and allowed for a long 
time and the written statement in para. 6 
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admitted that the plaintiffs were entitled 
to some share, beoause it states the reason 
why nothing had been paid for the last 
few months was due to a dispute with 
regard to the aooounts. It states that 
defendant 2 was oonstantly requesting 
plaintiff 1 to go through the accounts and 
to accept whatever was due after deducting 
the expenditure for maintenance of the 
estate, income-tax, and interest due to the 
estate from her, but she declined to comply 
and insisted on payment of round sums 
irrespective of expenditure and interest 
due. The right to share was admitted, 
even though the amount payable was dis. 
puted, so this suit oannot possibly be one 
to enforce a right to share in the property. 
As defendant 2 admitted that he was by 
arrangement in possession of the property 
in order to manage it on behalf of the 
heirs, the plaintiffs were constructively in 
possession through him and therefore a 
court-fee of Bs. 10 was sufficient on the 
plaint as framed. 

A further line of argument put forward 
for the respondents was that as the plain¬ 
tiffs had admitted their liability to pay 
the court-fee and had asked for time and 
obtained time to raise money to pay the 
court-fee, they could not now question the 
correctness of the demand for extra court, 
fee. This argument cannot be accepted. 
If the plaint was correctly stamped, no 
demand for further oourt-fee should have 
been made, and no possible question of 
estoppel can arise. If the plaint was 
correctly stamped, as 1 hold it was, the 
suit should not have been dismissed for 
failure to pay further oourt.fee. I would 
therefore set aside the decree dismissing 
the plaint for non-payment of oourt-fees 
and direct the Court to pass a preliminary 
decree for partition. The respondents will 
have to pay the appellants' costs; advo¬ 
cate's fee fifteen gold mohurs. 

I would note that in the plaint in 
para. 10 the plaintiffs say that they 
reserve the right to file a separate suit 
against the defendants for aooounts here, 
after. There is no provision of law by 
which a plaintiff can reserve the right 
to split bis claim arising out of the 
same cause of action. He may ask the 
Court to allow him to do so under O. 2, 
B. 2 (3), but the Civil Procedure Code 
gives no unilateral right to reserve a claim 
of this sort. Despite this definite refusal 
to sue for accounts, the Judge in his order 
proposed to appoint a commissioner to go 


Rangoon 79 

into the aooounts since the death of Ko 
Hla Gyi. This appears to be the only 
reasonable order to be passed, but it oannot 
be passed on the plaint as framed. If th& 
plaintiffs wish to have a commissioner to 
go into the accounts, that will entail an 
amendment of the plaint which may 
require reconsideration of the oourt-fees to 
be paid. 

Sharpe J.—^In this suit the plaintiffs 
prayed that a decree might be passed 
directing partition of the joint family pro. 
parties set out in the sobedulo annexed to 
the plaint (of which joint properties they 
alleged they were in possession jointly 
with the defendants) and that they might 
be given their separate shares by sale or 
otherwise as the Court thought fit and 
proper. Para. 2 of the plaint alleged that 
the plaintiffs and the two defendants were 
in possession of the joint estate and 
para. 12 stated that the plaintiffs' share 
in the joint properties would be valued at 
Bs. 20,400 for the purpose of jurisdiction 
and pay a court-fee of Bs. 10 under 
Art. 17, Cl. 4 of Sch. 2, Courb-fees Act, 
In para. 1 of the written statement it was 
denied by the defendants that two of the 
properties mentioned in the plaintiffs' 
schedule belonged to the joint estate : they 
were alleged by the defendants to be their 
private property. Para. 19 of the written 
statement alleged that the plaint wae 
insufficiently stamped. 

The learned Judge found that the plain, 
tiffs were entitled to the relief prayed, but 
held that the oourt-fee payable was nob 
Bs. 10 but an ad valorem fee based upon 
Bs. 20,400. He accordingly directed that 
before the passing of the preliminary 
decree there must be deposited the full’ 
oourt.fee calculated upon the latter basis. 
The point for determination in this appeal- 
is as to the amount properly payable for 
oourt-fees. To support the ad valorem fee, 
the case must be brought within either 
Cl. (b) or Cl. (o) of 8. 7 (iv) of the Aot; 
otherwise 8oh. 2, Art. 17 (6) will apply 
and the Bs. 10 will suffice. The District 
Judge decided the issue of insufficient 
oourt-fees in this way : As regards the 
two items in dispute, be held that they 
did form part of the joint estate, but be 
was of opinion that to snooeed the plain, 
tiffs ought to make a formal amendment 
of their plaint to cover a claim for a 
declaration that those two items belonged 
to the joint estate. He was accordingly 
of opinion that the suit, to that extent, 
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became one to obtain a declaratory decree 
ooDseqnential relief, and came under 
B. 7 (iv) Co). As regards the five undisputed 
items, he was of opinion that the suit fell 
under 8. 7 (iv) (b). 

I will first deal with the ease as if there 
had been no dispute between the parties 
as to items 3 and 6 in the plaintiefs’ 
schedule. In my judgment it would then 
clearly not have been a '’suit to enforce 
the right to share in any property on the 
•ground that it is joint family property,” 
•within the meaning of 8. 7 (iv) (b). The 
only relief sought is the partition of pro. 
party which the plaintiefs say is family 
property and of which they say they are 
in possession jointly with others. The 
somewhat early Allahabad case in 28 All 
340^ is distinguishable, because it does not 
appear upon the face of the plaint hero, 
as it did there, that the suit is in fact one 
to establish the plaintiefs’ title to a one- 
third share in certain property and to 
recover possession of the same, with a 
olaim for partition added to make the 
relief sought effectual. Here the plaintiffs 
say that they are already in possession of 
their share and all they want is to obtain 
partition, which is merely to change the 
form of their enjoyment of the property, 
or, in other words, to obtain a divided 
instead of an undivided share : see the 
judgment of Garth 0. J. in 8 Cal 767.^ 
The case in 12 0 W N 37* is authority for 
saying that in such a case the plaint is 
sufficiently stamped if it bears a Bs. 10 
stamp. That Calcutta decision was fol¬ 
lowed two or three years later in the 
North-West Provinces in 34 All 184.® 
Therefore upon the authorities it is clear 
that were it not for the defendants’ plea 
in the present case that items 3 and 6 in 
the plaintiffs’ schedule belong to the joint 
estate, a Bs. 10 stamp would suffice. The 
question then remains : What, if any, 
difference does that plea make ? There 
was a similar plea in 12 C W N 37* which 
I have already cited. It was there held 
that mere denial on the part of the defen. 
dant as to the plaintiff's title and posses- 
slon does not convert the suit into one for 
declaration of title and recovery of posses- 
slon. The matter is very fully dealt with 
in the joint judgment of the Court at 
pages 40 and 41. The following passage 
appears on page 42 : 

The plaintiff is admittedly in posaeBBlonof what 
1b joint property ; that he la a oo-paroener with 
'the defendantB is oonoeded, bat it is denied that 


all the properties alleged by him to be joint pro¬ 
perties have really that character. In oat opinion 

tbo suit aa framed is one for partition; ’ 

and it was held that a Bs. 10 stamp was 
sufficient. Again, in the recent case in 
59 Cal 315,* Sir George Bankin 0. J. said, 
at page 318 : 

The present case, in my judgment, is a case 
where the plaintiff ia now olaiming partition of a 
reaidential house on the footing that ha Is actually 
sitting there and living there and has been so 
doing for some time. That being ao, it ia entirely 
UQDccdSGary to make him pay court-fee upon a 
claim to reoovec poaGOdeion« In my judgment it 
ie a olear case of partition and is not converted 
into a case of olaim to possession beoauBe the 
defendaDt's brother or the defendant’s mortgagees 
want to set up that the house is not joint property 
and that the plaiotifi has no title to it* 

There is a similar position here. As was 
pointed out as long ago as 1893, for the 
purposes of stamp duty the cause of action 
alleged in the plaint, and that alone, must 
be looked at, see 20 Cal 762,^^ which case 
was approved in 12 C W N 37.* There ia 
therefore ample authority for saying that 
a plea by the present defendants that part 
of the property mentioned in the plaint 
does not belong to the joint estate, does not 
in any way prevent the present suit being 
one only to obtain partition. The recent 
Lahore Full Bench case in 15 Lah 531^ ia 
farther authority for saying both (a) that 
only Bs. 10 is payable on a plaint in a 
partition salt where it is alleged by a 
plaintiff that he is in actual or oonstruotive 
possession of joint-family property, and (b) 
that in determining such question the 
allegations in the plaint alone are to be 
considered and not the defendant's denial 
thereof. In that case all the main autho- 
rities were exhaustively examined. 

The decision at which we have arrived 
is not only in accord with the views 
expressed by the High Courts of Calcutta, 
Allahabad, Madras and Lahore, bat also 
follows the unreported decision of this 
Court in 1929 in First Appeal No. 10 of 
1929^® to which judgment my brother 
Baguley was a party. Accordingly I agree 
that the plaint in the present salt was 
sufficiently stamped by having a Bs. 10 
stamp npon it. The appeal must be 
allowed, and the case remitted to the 
District Judge with a direction to him to 
pass a preliminary decree. I also agree 
with the proposed order as to oosts. 

K.W./r.K. Appeal aooepted, 

11. Mohendra Ohandra v. Ashotosh, (1893) SO Oal 
763. 
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Baguley and Sharpe JJ. 

Ma Tin — AppeU&nfe. 

V. 

Ma E Nyun — Eespondent. 

First Appeal No. 29 of 1937, Decided 
on 16th August 1937, against order of 
Dlst. Court, Henzada, in 0. B. No. 7 of 
1936. 

(a) Evidence — Value of — Witnetses exa¬ 
mined on cemmiesion CommUsioner tub- 
sequently examined ai witness though not 
mentioned in witness list—Evidence recorded 
by Commissioner held could not be relied 
upon. 

> A party got oectain witnesses examined on 
oommiaeion but the commissioner who was 
appointed for examining them was subsequently 
examined as a witness by the party, though his 
name did not appear in the list of witnesses : 

Held that the evidence of the witnesses re¬ 
corded by the commiasioner could not be relied 
upon as he was an interested person. [P 82 G 1} 

(b) Evidence—Value of — Entry in heading 
of deposition sheet of witness that he is 
Burmese Buddhist — Entry has' no probative 
effect to prove bis religion. 

The question was whether a oertain person was 
a Burmese Buddhist, lu a certain case the person 
was examined as a witness and the entry in the 
beading of the deposition sheet showed that he 
was a Burmese Buddhist ; 

Held that the eutry being merely in the bead¬ 
ing was of no probative e3eot and muoh impor¬ 
tance could not be attached to such entry. 

[P 83 0 1) 

(e) Buddhist Law (Burmese)—Person bury¬ 
ing bis wife in house compound — Inference 
is that person is not Burmese Buddhist. 

The fact that a person buries his wife in hia 
own house compound and also wishes that be 
should be burled there goes to show that he Is 
not a Burmese Buddhist uoless reasons are given 
lor the extraordinary mode of burial. (P 62 0 2) 

■ Ze Ya — for Appellant. 

Po Han — for Respondent, 

Bagaley J. This appeal arises out of 
an applioation for letters of administra. 
tion. The application was filed by Ma 
Tin who olaimed to be a nieoe of the 
deceased U Aung. In her application she 
states that the only relatiyes left were 
the deceased's nephews and nieces and 
they all agree to her getting letters of 
administration. She says the deceased 
left no wife or ohildren and he was a 
Ohristian at the time he died. Her ap. 
plication was oppos^ by Ma B Nyan who 
claimed to be the wife of the deceased 
and she alleged that the deceased at the 
time he died was a Buddhist. It is clear 
beyond dispute that at the time he died 
1988 B/Ll ft 13 
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be was living as man and wife with Ma 
E Nyun, bat if be was a Christian the 
oeremony wbioh ia alleged to have taken 
place could not have married him legally 
to Ma E Nyun. In aonseqaenoe the whole 
dispute turns on the question of whether 
U Auug was at the time he died a Bud. 
dhist or a Christian. It is proved beyond 
dispute that at one time U Auog bad been 
a Christian. A copy of his baptismal 
oertifioate was filed showing that he was 
baptized into the Christian Church on 6th 
April 1912 and it is not really disputed 
that the Rev. A, Dilworth, the Missionary 
in charge of the 8. P. G. Mission for the 
whole Delta division, used to visit him 
regularly up to March 1935 up to which 
time he bad not formally broken with the 
Christian Church. He died in May 1936 ; 
so the burden of proving that he had 
reverted to the Buddhist faith lies upon 
Ma E Nyun. 

A number of witnesses have been called 
on both sides who directly give the lie to 
each other aud as the learned Judge who 
tried the case points out in bis judgment 
it ia a case of bard swearing both of 
parties and their witnesses. After digest¬ 
ing the evidence of all the witnesses in bis 
judgment, the learned Judge takes the evi¬ 
dence of two poDgyis, U Hada Yingata, 
the presiding pongyi of the Kukoelon 
kyaungdaik, and U Wa Ya Ma, the presid- 
ing pongyi of the Bawanagon kyaungdaik, 
and accepting their evidence decided that 
U Aung must be held to have been a 
Buddhist at* the time he died. Had these 
reverend pongyis been examined by the 
learned Judge himself in Court, I should 
have felt that it was impossible to differ 
from the finding of the trial Judge who 
had the witnesses before him, but there 
is one very unpleasant feature about the 
evidence of these two pongyis. The case 
was fixed for hearing on 28th and 29th 
August: on 28th August Ma E Nyun had 
only three witnesses present. She had 
filed a witness list showing she was call, 
ing eleven witnesses of whom the first 
two were the two pongyis in question 
and an applioation was made that as the 
pongyis were old and could not come to 
Court they might be examined on com¬ 
mission. An application for iseua of a 
commission was filed on 29th August, and 
it was stated that the parties agreed that 
U Thu Yein, Higher Grade Pleader of 
Myanaung. should be appointed the com- 
mlssioner. He was duly appointed commis. 
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Bioner and the commission was returned 
executed and the Court began to examine 
the witnesses. 

The first witness called by Ma E Nyun 
was U Thu Yein himself who was exa. 
mined as a witness to prove of his own 
knowledge that U Aung was a Buddhist, 
and U Thu Yein was not named as a 
witness in the usual witness list. Had he 
been named as a witness, it would bo 
impossible to believe that he would have 
been appointed a commissioner to examine 
the two pongyis as Ma E Nyun’s wit- 
nesses as he has got to be impartial and 
unbiassed as a judge. This savours to me 
of sharp practice and the result is that 
implicit reliance cannot be placed upon 
the evidence as recorded of the two 
pongyis without in the slightest degree 
impugning the veracity of the pongyis 
themselves. It is the record of the evi. 
denoe that cannot be relied upon. This 
point is not touched upon by the learned 
Judge in hie judgment and it is quite pos. 
sible that he never noticed it. 

There is another point with regard to 
to Ma E Nyun’s witnesses which is not 
noticed in the judgment and that is that 
one of her witnesses, Maung Po Kywe, is 
pecuniarily interested in Ma E Nyun’s 
success because since U Aung died Ma £ 
Nyun has transferred a house site to him 
which formerly belonged to U Aung and 
this transfer of course will be valueless if 
Ma £ Nyun does not prove that U Aung 
died a Buddhist. In addition to this, 
another of her witnesses, U Lun Byaw, 
according to another of Ma E Nyun’s wit. 
nesses, demanded Bs. 300 from Ma E 
Nyun as being the money which U Aung 
owed to him on behalf of some third 
party. XJ Lun Byaw denied that U Aung 
owed him any money but Ma E Nyun’s 
own witness says that he made this 
demand ; so the evidence of Po Eywe and 
Lun Byaw must also be regarded as sub« 
peot. For these reasons, it is impossible 
to accept the view of the learned Judge 
who tried the case in the way in which 
it would usually be accepted in a case 
which is obviously one which depends 
entirely on the credibility of witnesses 
who give evidence in Court, and it is 
necessary for this Court to examine the 
evidence afresh. In such a case the best 
plan 1 think is to take the evidence which 
is in the nature of admissions by the 
other side and the evidence which is 


A. I.B; 

beyond dispute. U Aung died of poison¬ 
ing and an inquest was held upon hie 
body. At that inquest Ma E Nyun was 
examined as a witness. In her deposi. 
tion at the inquest as recorded by the 
Magistrate appears a passage ; 

^ Since I was married to the deceased I held 
Nat-pwe’ for the good health of the deceased 
although he had no faith in euoh ceremonies on 
aooount of his being a Christian. 

This is a very definite admission by 
Ma E Nyun which she can only meet by 
saying that what sbe really said was that 
U Aung did not believe in Nats because ho 
had once been a Christian. As her oasa 
is that U Aung had not been a Christian 
for many years and she had only been 
married to him for one year this explana. 
tion is poor. Next we have the definite 
statement recorded in the evidenoe of 
U Hada Yingata that although the house 
of U Aung had a shrine in it there was no 
image of Buddha in that shrine. The 
existence of a shrine is easily explained 
by the fact that the house was bnilb 
before he became a Christian. The absence 
of an image of Buddha in it requires a 
good deal of explanation, for, had he re- 
verted to Buddhism he would undoubtedly 
have had an image placed in it, and this- 
admission oasts a very grave doubt upon 
the allegation of the witnesses called by 
Ma E Nyun that for years IT Aung bad 
sbikhoed the Buddha in the shrine in his 
house and made offerings to it night and 
morning. 

Next we have the admitted fact that Ma 
Ngwe Nyun, U Aung’s first wife, who only- 
died a little more than a year before he 
did, was buried in IT Aung's house com¬ 
pound and no reason for this extraordinary 
mode of burial is given by Ma E Nyun. 
Speaking for myself, I cannot recollect 
any case within my knowledge of a Bar.| 
mese Buddhist being buried in the com¬ 
pound of his own house. A Buddhist of 
importance may be buried in a kyaung 
compound, otherwise he is buried in the 
ordinary village burial ground reserved 
for Burmese Buddhists and it seems to me 
most striking that Ma Ngwe Nyun should 
have been buried in the compound of IT 
Aung’s house and IT Aung is said to have 
expressed the desire that he should bej 
buried there also. I can only attributei 
this to a notion that as Ma Ngwe Nynnl 
was a Christian she should not be mixedi 
up even in death with non-Christians. A» 
there were said to be only four Christiana 
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in Myanaung and there was probably no 
Christian burial ground available for in¬ 
terment, I would interpret this mode of 
burial as being a ease of religious exolu. 
siveness and definite evidence pointing to 
U Aung and his first wife being Christians 
at any rate at the time that Ma Ngwe 
Nyun died and this is quite inoonsistent 
with Ma E Nyan's ease that U Aung had 
been a Buddhist for many years before he 
died. As against this, we have the fact 
that B Aung himself once when examined 
as a witness a few months before he died 
is recorded in the heading of the deposi* 
tion sheet as a Burmese Buddhist. In the 
ordinary heading form he is reooided as 
having said : 

My name is U AuDg. 

My age Is 66. 

I am by race*) 

[• B. B. 

I profess the J 

B. B. is of course the conventional 
abbreviation for "Burmese Buddhist," but 
I eannot attach any great importance to 
this record. I have filled up too many 
tbonsands of these forms myself to attaoh 
a great importance to statements of this 
nature. When a witness gets into the 
witness-box wearing Burmese olotbes and 
looking like a Burman ■ the Kyansa is 
habitually put in his hands for him to be 
sworn on and frequently without a ques¬ 
tion a "B. B." is put against these two 
entries. \ery rarely the witness protests 
and the Kyansa is removed and the Bible 
is put in his hands: a protest is made 
sometimes after the Buddhist form of oath 
has been taken and the man is resworn : 
but I have little doubt that frequently the 
whole thing is gone through as a matter 
of routine and no grave importanoe is 
attributed to the ceremony by the witness. 
Had the statement ccourred in the body 
of the deposition, that would have been of 
course quite another matter, but the entry 
being merely in the heading I regard this 
as being of no probative effect. As I have 
said before, the case is ooe of bard swear, 
ing on both sides. The burden of proof 
that U Anng had reverted to Buddhism 
being upon Ma E Nyan, Ma E Nyun was 
guilty of sharp practice in getting the evi. 
denoe of the pongyis recorded in the way 
she did. The evidence of the pongyis as 
recorded cannot be relied upon owing to 
the way in which it was recorded. Two 
of her witnesses are pecuniarily interested 
in the result and before the present die. 
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pnte arose she very definitely admitted at 
the inquest that U Aung was at any rata 
during his last illuess a Christian. U 
Aucg’s mode of burying his first wife 
would be inoompatible with bis being a 
Burmese Buddhist and his action in that 
respect supports the case of Ma Tin that 
he and bis first wife were Christians. 
The evidence of Ma E Nyun's witoesaes 
with regard to U Aung sbikhoiug and mak. 
ing offerings night and morning to the 
image of Buddha in bis house shrine is 
negatived by the statement of U Hada 
Yingata to the effect that in the shrine at 
U Aung’s house there was no image of 
Buddha and that discounts all the evi- 
denoe on behalf of Ma E Nyun. 

For these reasons I am bound to hold 
that Ma E Nyun has failed to prove that 
U Aung reverted from Christianity to 
Buddhism. It must be held that at the 
time be died be was a Christian and she 
is therefore not bis legal wife and his 
estate will go to bis nephews and nieces. 
For these reasons I set aside the order of 
the trial Court directing letters of ad- 
ministration to issue to Ma E Nyun and 
dismissing the application of Ma Tin. 

I direct that letters of administration do 
issue to Ma Tin on her furnishing security 
in the sum of Bs. 4000. Ma E Nyun 
mast bear costs in both Courts and I fix 
the advocate's fee in this Court at five gold 
mohurs. 

Sharpe J,—Ours is indeed a difficult 
task, for, in a case involving but a single 
issue and that issue one of pure fact, 
with six witnesses on one side as against 
nine witnesses on the other, an obvious 
case, as the learned trial Judge pointed 
out, of hard swearing of parties as well as 
witnesses—bow are we, who have not the 
advantage of seeing those witnesses and 
of observing their demeanonr, to decide 
on which side the truth lies? Were it 
not for one matter, 1 think it would be 
almost impossible for me to say anything 
more than that the appellant has not 
satisfied me that the learned trial Judge 
was plainly wrong. The one matter to 
which I refer is that set out in the first 
part of the appellant’s second groond of 
appeal, namely that the lower Court has 
entirely ignored the fact that the respon. 
dent bad recently made an admission 
before the Township Magistrate that her 
deceased hnsband was a Christian : $ed 
Criminal Miscallaneous Case No. 7 of 1936 
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of the Township Magistrate’s Court of 
Myanaung. There is no doubt that the 
respondent did naake snob an admission ; 
on lab July 1936 she swore in that Town, 
ship Magistrate’s Court that the deceased 
continued a Christian after she njarried 
him (which she had done in June 1935). 
On 28bh November last, less than five 
months later, she swore in the present 
suit, that the deceased was already pro. 
fessing Buddhism at the time of their 
marriage. An examination of the judg. 
ment appealed from reveals no reference 
whatever to this highly important admis¬ 
sion on the part of the respondeat. It is 
most unfortunate that the learned Judge 
did apparently overlook it, for I feel sure 
that if it had been present to his mind, 
it would have made his task easier, and 
that, almost necessarily, be would have 
decided this issue of fact against the res- 
pondent. This one omission on the part 
of the learned trial Judge, being of the 
nature it is, enables me to agree with my 
brother Baguley, that this appeal should 
be allowed with costs here and below, 
that the order appealed from should be 
set aside, and that letters of admtniatra. 
tion should issue to the respondent on 
her furnishing security in the sum of 
Bs. 4000. 

Appellant’s advocates should realise the 
necessity of having Bench copies made of 
all documents upon which they intend to 
rely and which it is necessary for the 
members of this Court to peruse. Here 
the appellant’s advocate did not ask for 
any Bench copy to be prepared of the 
respondent’s deposition in Criminal Mis¬ 
cellaneous No. 17 of 1936 of the Township 
Magistrate's Court of Myanaung, although 
such deposition was, as I have already 
mentioned, expressly referred to in the 
memorandum of appeal. It is because of 
this omission that I agree with my learned 
brother that the advocate's fee in this 
Court should be five gold mohurs ; if the 
proper Bench copies had been bespoken 
I should have suggested to my brother 
Baguley that this was a case in which we 
ought to fix the advocate’s fee in this 
Court at a larger figure than we are now 
doing. 

E.B./B.E. Appeal allowed. 
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M. K. Kasiviswanathan Chettyar — 

Plaintiff, 


V. 

B. M, S. L, Ldkshmanan Chettyar — 

Defendant. 

Suit No. 265 of 1936, Decided on 6th 
May 1937. 

^ Limitation Act (1908), S. 19 — Acknow¬ 
ledgment need not be expreti — It may be 
implied—Definite admitiion of liability it net 
necessary. 


The word aokaowledgment aa caed in B. 19doea 
not mean expresa aoknowledgment or a deflnUa 
adtDieeioD of liability. Tha aoknowledgment may 
be either expreaa or implied and eaoh case mnat be 
decided on ita own merita. [P 66 0 2] 

Where a promiaaory note for Ba. 13,500 admit¬ 
tedly executed by the debtor contained an endorse¬ 
ment on Ita back to the effect that a anm of 
Ba. 410 had been paid and the debtor had signed 
thereunder: 


Held that the only resaonable inference that 
could be drawn was that the debtor bad aokuow- 
lodged hia liability to pay the balance due on the 
promlaaory note and that the endoreement atnonn* 
ted to an aoknowledgment within the meaning of 
B. 19: A J B 192S Bom 239 and A I B 1921 
Cal 331, Bel. on; A1 B 1930 All 453, Dining. 

[P 86 0 1] 

Doctor and Venkatram — for Plaintiff. 

Hay and Bhattaoharya —for Defendant, 

Jadgment.—This is a suit for recovery 
of Rs. 12,000 alleged to be due on a pro¬ 
missory note dated 20th August 1930. The 
suit was filed on let August 1936 and it is 
prima facie barred by time. The plaintiff 
claims exemption from limitation on the 
following grounds; 

That the defendant on the 19th Adi Sree- 
mukha oorieapooding to 8rd Angnat 1933 made an 
endorsement of payment of Ba. 410 towards the 
said promisaory note on the baok of the pro- 
miaaory note under hia signatnre. The plaintiff 
olaima exemption from limitation by reason of 
the eaid endorsement. 


The defendant admits having executed 
the promisaory note in suit for considera¬ 
tion but pleads that it is barred by time. 
Leaving out the uuneoessary details, what 
the defendant avers as to how the suit is 
barred is that the payment of Bs. 410 
was made on 23rd May 1932 but the fact 
of the payment was noted on the baok of 
the promisaory uote only on 3rd August 
1933. He therefore contends that time for 
the purpose of limitation should be rec¬ 
koned not from the date of the endorse¬ 
ment but from the date of the actual 
payment, namely 23rd May 1932. The 
plaintiff by his reply admito that the pay- 
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ment of Rs. 410 was made on 23rd May 
1932 and the endorsement was made only 
on 3rd August 1933 as alleged by the 
defendant. On these pleadings only one 
issue was framed and that issue is. 

whether the suit is barred by lapse of 
time.” No evidence has been led in the 
case, counsel having agreed to address the 
Court on the pleadings as they stand. The 
decision of the case thus turns upon the 
endorsement on the suit promissory note. 
The endorsement is in Tamil but the 
official translation of it is in the following 
terms: 

Oa the 19tb Adi of Breemakha year (3rd Angaat 
1938) and od lOlh Yaigasl of Anogiraea year (2Srd 
May 1932} paid towards this Bs. 410, this sum of 
rupees four huudred aud teu ouly, through the 
account of Eo Pan of Ywabathalli Ywa. 

(8d) B. M. 8. L. Iietcbumanan Ohettyar. 

The aubmiesion made by Mr. F. S. 
Doctor on behalf of the plaintiff is that 
this endorsement amounts to an aoknow. 
ledgment by the defendant of bis liability 
to pay the amount remaining due on the 
promissory note within the meaning of 
8. 19, Limitation Act. and that therefore 
time should be computed from the date of 
the endorsement. If this endorsement 
amounts to an acknowledgment within 
the meaning of the aforesaid section, the 
suit is of course well within time. Mr. 
Hay on behalf of the defendant however 
oontends that the word "acknowledgment” 
as used in S. 19, Limitation Act, means 

a definite admission of ones liability” 
and as the endorsement as it stands, does 
not connote the admission of bis liability 
by the defendant, time should be computed 
from the date of the payment of Rs. 410 
as laid down in S. 20, Limitation Act. In 
support of his contention Mr. Hay relies 
on 65 All 632^. The facts of that case are 
entirely different from the facts of the 
present oaee. In that case the plaintiff 
sued for the recovery of a certain sum of 
money alleged to be due as the balance of 
the price of goods sold and delivered to the 
defendant. The defence of the defendant 
was that the suit was barred by time. In 
order to escape the bar of limitation, the 
plaintiff relied on a nnmber of payments 
made by the defendant as noted in bis peon 
book. On these facts Niamatullah and 
Baohhpal Singh JJ. made the following 
observations: 

1. Bam Prasad v. Blnaak Bbokul, (1988) 20 
A 1 B All 468sl44 1 0 899=60 All 689= 
1888 A L J 980, 


Where a debtor pays a certain sum of money to 
hie creditor there may be implied aokoowledgment 
of the liability to the extent of the amount paid. 
It cannot however be said that the remaining 
liability ebown by evidenoa aliunde should be 
deemed to have also been acknowledged. 

The learned Judges accordingly dis. 
missed the appeal. I entirely agree with 
the learned Judges in their observations on 
the facts as presented in that ease. The 
mere endorsement of payments of certain 
sums of money in a peon book cannot be 
treated as being tantamount to an acknow¬ 
ledgment by a debtor of his remaining 
liability. If such an endorsenaent were 
made on the back of a promissory note or 
a bond different considerations would then 
arise. If the learned Judges in the afore¬ 
said case, however meant to hold, as con. 
tended by Mr. Hay, that whatever the 
oiroumetances and the nature of the oaee 
may be, if a debtor pays a certain sum of 
money to his creditor, there may be an 
implied acknowledgment of the liability to 
the extent of the amount paid, but it can¬ 
not be said that the remaining liability 
should be deemed to have been also 
acknowledged,” then I would respectfully 
say that I do not agree. That would mean 
that the word acknowledgment” as used 
8. 19, Limitation Act, means "express” 
acknowledgment. There is no warrant for 
restricting the use of the word “aoknow. 
ledgment” in this way. It may be either 
express or implied. Each case must in my 
opinion be decided on its merits. In con- 
rexioQ therewith I may refer to the obser. 
vations of Mookerjee J. in 48 Cal 1046^ 
at p. 1049 wherein the learned Judge said: 

Whether a particular eudoreement does or does 
not oonetUute sd ackaowledgmeob of the right 
claimed by the plaiutiff muet obviously depend 
opoD lie terms, aud do useful purpose can be 
served by a meticulous examloatioa of other 
eodorsements made under diSereot oiroumetaDoes 
and expressed io different pbraseolcgy. 

In support thereof the learned Judge 
quoted the following observations made by 
their Lordships of the Privy Council in 
33 Cal 1047=33 I A 165*: 

In a case of very great weight, the authority of 
which has never been called In qaestion, Melllsh 
L. J. laid it down that an acknowledgment to 
take the case ont of the statute of limitation must 
be either one from which an absolute promise to 
pay can be Inferred or, secondly, an noconditlonal 
promise to pay the ipeolflo debt, or thirdly, there 

8. Praianna Komar Bay v. Niranjan Bay, (1991) 

8 A I B Cal 881=64 .1 0 968=46 Oal 1046= 

83 0 L J 488=36 OWN 318. 

8. Haniram v. Seth Bnpohand, (1906) 88 Oal 
1047=88 1 A 166=2 N Zi B 180=10 OWN 
874=4 0 L J 94 (P 0). 
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must be a ooDdiUonal promise to pay the debt and 
OVideDce that the ooadition has been performed. 


Now, if the preeeafc case is examined in 
the light of these observations what do 
we find? There is a promissory note for 
Es. 12,500 admittedly executed by the 
defendant and on the back of which there 
is an endorsement to the effect that a sum 
of Rs. 410 has been paid and the defendant 
has signed thereunder; what inference can 
be drawn from this? The only reasonable 
inference that can be drawn from this is 
that the defendant has acknowledged his 
liability to pay the balance due on the 
promissory note. This is not without sup¬ 
port: see the case in 47 Bom 632* at p. 635, 
the facts of which are almost similar to 
the facts of the present case. In that case 
the plaintiff sued for recovery of certain 
sums of money due on two promissory 
notes. The suit was contested in respect of 
one promissory note on the ground of 
limitation. Defendant 2 in that case made 
three payments of three different sums on 
three different dates, namely Rs. 90 on 
2nd February 1913, Rs. 200 on 11th Jana, 
ary 1916, and Rs. 381.12.0 on 21et April 
1916. Then on 6th November 1916, defen. 
dant 2 endorsed on the note the three pay. 
ments which had been made on the 
previous dates, added up the total, and 
signed underneath. On these facts Maoleod 
C. J. observed: 

It is difQouU to say that that eadoreemeut oan 
mean aoythiog else than this, “I have paid eo 
muoh on aooouot of my liability on the note, and 
in ooneequenoe I am only liable for the balanoa 
remaining due.” 

This is exactly what has happened in 
this case, and for all the reasons given 
above I hold that the endorsement on the 
suit promissory not is an aokuowledgment 
within the meaning of S. 19, Limitation Act, 
and the suit is consequently not barred by 
time. I grant a decree in the terms prayed 
for with costs. 

r.m./b.e. Suit decreed. 

4. Ganeah Nathat v. Dattatraya Fandarang, 
(1933) 10 A 1 B Bom 339=73 I 0 349=47 
Bom 633=36 Bom L B 144. 
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Tribeni Misser — Applicant. 

V. 

Jagarnath Bhagwandas — Respondent. 
Oivil Bevn. Appln. No. 60 of 1937, Do. 
oided on 28th June 1937, from judgment 
of Small Oaose Court, Rangoon, in 0, R. 
Bait No. 2461 of 1936. 


Master and Servant .— Contract of servic^^ 
Reasonable notice*—Monthly servant leaving 
without notice is entitled to be paid down to 
the date when wages were last due but not 
for period since that date—Master claiming 
to retain wages as damages can only claim 
them by way of set-off, 

In the abaenoe of binding oontraok by wbloh 
the servant agrees to forfeit wages if he withdraws 
without giving notice, a monthly servant who 
leaves without notice is entitled to be paid down 
to the date when the wages were last due, but not 
for the period he has served since that date. 

[P 87 0 1] 

A master claiming to be entitled to retain the 
wages due to the servant as damages foe leaving 
without notice can only claim that as a set-off or 
as damages and suoh a claim has to be stamped: 
(1962.6) 2 U B R Master and Servant 1 and 
AIR 1915 L B no, Rel. on. [P 87 0 1] 

Ahmed — for Applicant. 

Rauf — for Respondent. 

Order.—This is an application to revise 
a decree of the Small Cause Court of 
Rangoon dismissing a suit filed by the ap. 
plioant for wages due. The plaintiff's 
case was that he was engaged on lOth 
October 1935, at Rs. 22 a month, and 
that he worked until 31et January 1936, 
and had not been paid. The defence was 
that he had been allowed to live in the 
mill premises as he was out of employ, 
ment from 15th October 1935, that he was 
engaged from 5tb December 1935. at Ba. 6 
a month, while the mill was being repair, 
ed. the pay being in the nature of a sub. 
sisteuoe allowauce, and that wbeu the 
mill started working on 10th January 
1936, be was engaged at Rs. 14 a month. 
The third paragraph of the written state, 
ment is: 

The plaintiff la entitled to Bs. 13.6.3 as pet 
following particulars: 

Bs. A. P. 

Food expenses from 6th December 

1935 to 9th January 1996 ... 7 3 0 

Fay from 10th January 1936 to Slat 

January 1936 at Bs. 14 per 

month ... ... ... 10 4 8 


17 6 3 
Less paid ... 6 0 0 

13 6 8 

and the last paragraph of the written 
statement is: 

The defendant la not liable to pay the said anm 
of Bs. 13.6*3 as the plaintiff left without notice. 

The learned Jndge found on the facts 
that the engagement was at Rs. 6 a month 
from 5th December, and at Bs. 14 a month 
from 10th January. The second point for 
decision was as to whether the plaintiff 
had received Rs. 5 in adranoe, and ha 
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«oo3pted the defendant's statement. The 
'third point was whether the plaintiff left 
on 3 let January without notioe, and ha 
Aooepted the evidenoe of the defendant on 
that point also. The last finding of the 
learned Judge was that the plaintiff was 
not entitled to get his wages for the 
month of January as he left without notioe. 
In view of the fact that the written 
etatement definitely admits that the plain¬ 
tiff was entitled to Bs. 12-6-3 this oan 
only be taken as an admission that that 
eum was due to him, unless he had for. 
'feited it by leaving without notice. The 
trial Court found that because he left 
without notioe, he was not entitled to get 
his wages for that month, although the 
month had been oompleted, and as autho- 
rity for this proposition, the learned Judge 
quoted (1901-06) 2 C B R "Master and 
Servant^”. This ease hardly seems to sup. 
port the finding of the learned Judge. The 
headnote to it is as follows: 

In the abeeaod of biodiog oontraot by which 
the BervaDt agrees to forfeit wages If he with* 
draws without giving notice, a monthly eervant 
who leaves without notioe, is entitled to be paid 
down to the date when wages were last due, but 
not for the period he has served since that date. 

This is based on the quotation from 
Smith on Master and Servant : 

If a servant, whose wages are due periodically, 
absconds or Is rightfully discharged, he is not en¬ 
titled to be paid any wages for that portion of 
the time during whioh he has served since wages 
were last due. 

In the last edition of Smith’s "Daw of 
Master and Servant” (Edition 8) on page 
146 there occurs the passage : 

But default of the servant after the day on 
whioh a periodical payment of wages accrued due 
would not deprive him of his tight to recover suoh 
periodical payment—would not divest a vested 

Tight. 

It seems therefore' that when he left, 
the plaintiff was entitled, on the defen’ 
dant's own showing, to a sum of Rupees 
12-6-3, wages. If the defendant wished 
to olaim that ha was entitled to retain 
that money as damages for leaving with, 
out notioe, then he oould only olaim that 
either as a set-off or as damages: vide 8 
Bar L T 16*. In that ease it is laid down 
that such a olaim wonld have to be 
stamped. Here there Is no oonnter.olaim 
made, nor was the written Btatemenfa 

1. Baja Shew Bakbib Bogla Bsllab Das v. 
Plromal, (1901*6) 9 U B B '‘Master and 
Bervant” 1. 

It P. H. Blpley v. B. Yalthanatha Iyer, (1916) 9 
A I B D B 110=96 1 0 970=8 Bor L T 16. 


stamped. This partionlar defence there, 
fore oould not be allowed. I would alter 
the decree of the Small Cause Court, and 
give the plaintiff a decree for Rs. 12.6.3, 
with oosts on that amount in both Courts, 
but the appellant will have to bear the 
respondent's oosts on the balance of his 
olaim, whioh has been dismissed. 

R.M./r.K. Decree altered. 
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Roberts C. J. and Sharpe J. 

Chattal Trading Co. Ltd. —Applicant. 

V. 

Bdlu Mahim Chandra Das and others 

—Opposite Party, 
Civil Revn. Appln. No. 343 of 1937, 
Decided on 6th July 1937, against order of 
Asst. Dist. Court, Akyab, D/. 21.8.1936. 

Revision — Case prima facie time-barred — 
Order of lower Court without adjudication 
of limitation—Order can be interfered with. 

High Court oan interfere in revision in a case 
which is on the face of it time*bacred and where 
the lower Court has made an order without 
adjudicating on the question of limitation \ A. I B 
1916 Cal 651, Bel. on, [P 87 0 9] 

8. C. Chowdhury — for Applicant, 

Roberts C. J. —This is an application 
to set aside an order made by the Assis¬ 
tant District Judge of Akyab setting aside 
an ex parte decree and it appears that 
application was made before him to set 
aside the ex parte decree on 22od June 
1936. A preliminary decree had been 
passed on 4tb July 1935 and by Art 164, 
Limitation Act, the period of limitation 
for an order to set aside a decree passed 
ex parte is 30 days. It also appears that 
on 23rd January 1936 bis agent took time 
to file bis objections and later made an 
application to make the Official Assignee 
of Calcutta a party as the defendant had 
been adjudged insolvent. 

By reason of the decision in 19 0 W N 
970^ we have reached the oonolasion that 
the High Court can interfere in revision 
in a ease which is on the face of it time- 
barred and where the Assistant Distriot 
Judge has made an order without adjudl- 
eating on the question of limitation, 
Aooordiogly this order must be set aside 
with costs three gold moburs. 

Sharpe J.~I agree that this applioa. 
tioD is clearly barred by the Limitation 
Act and I have nothing else to add. 

D.S./b K. Order set aside. 

1. Tar* SankaE Qhoah v. Nasaraddl, A I B 1916 
Cal 661=99 1 O 476=19 OWN 970=99 
01i7 689. 
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Mackney J. 


Maung San U — Applioanfc. 

V. 

Maung Lu Gale — Eeepondenl;. 

Criminal Bevn. Appin. No. 494.B of 
3 937, Decided on 28bh October 1937, from 
order of Subdivisiona! Magistrate (l), 
Kyaiklafc, LI. 19th July 1937. 

❖ Criminal P. C. (1898), S. 145 (4) ~ 
Appointment of Receiver — Court cannot 
•ppoint receiver with powers under Civil 
Procedure Code, but can attach property in 
dispute “ Meaning of “attach" explained — 
Property so attached can be entrusted to 
some one who however will not have power 
of receiver under Civil Procedure Code — 
Person so entrusted is however entitled to be 
reimbursed — Purpose of S. 145 is speedy 
remedy—So appointment of proper receiver 
as such does not serve the purpose. 

Under B. 146 (4) a Magistrate baa no power to 
appoint a receiver and to give in hla charge the 
property In dispute. It can at the moat attach it, 
but (he Code does not make it clear by wbat 
method the attachment le to be eSeoted. But if 
the analogy of 8. 88 were to followed, the 
Magistrate onght to attach the land through the 
Collector of the Diatriot. The word “attaoh" 
merely means to bring under the control of the 
Court, and the Magistrate is entitled to efleot that 
object in any way which Is within his power. The 
appointment of a receiver with the powers of a 
receiver under the Civil Procedure Code is not one 
of those ways because unless that power ie expressly 
given, a Magistrate cannot exerolse It. At the 
same time, if the Magistrate’s attachment is to be 
effected, Magistrate must put some person into pos* 
eeeeioD of the property, who will have authority 
to maintain his possession. However the word 
receiver" should not be applied to suoh person 
because of possibilities of misunderstanding. The 
person so appointed oan be reimbursed for the 
legitimate costs incurred by him in management 
of the property. Another reason for which a 
receiver " endowed with powers under the Civil 
P. 0. should not be appointed is that the pro* 
oeedlngs under B. 146 are intended to be carried 
through without delay and the time during whiob 
the subject of the dispute needs to be under attaoh* 
ment is so short as certainly not to justify the 
appointment of a reoeiver having the powers of a 
receiver under the Civil Frooedore Code '.AIR 
19S3 Lah 409 and 14 I G 769, Ref. [P 69 0 1, 3 ; 

F 90 0 3J 

Gban Htoon — for Applicant. 

Order.—The respondenk Maung La Gale 
is a village headmau. Within bis village 
traot, a dispute arose between the applicant 
Maung Ban U and bis friends on the one 
hand and one Daw Tbet and her friends 
on the other, as to the right to work a oer. 
tain piece of land. Maung Lu Gale died a 
petition in the Subdivieional Conrt of 
Kyaiklat stating that Daw Thet wasoulti. 
yating the land that year and Maung San U 
Idroibly entered thereon. As the parties 
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were armed with dabs a breach of the peaoa 
was likely; hence he asked the Subdivi* 
sional Magistrate to take action under 
S. 145, Criminal P. C. The Magistrate con* 
sidered that there was sufficient ground for 
his taking action under S. 145 and pro* 
needed to do so. The parties appeared 
before him on the 25th June. The Sub. 
divisional Magistrate then recorded the- 
following note: 

From the written statement filed by Ma Thet 
and others (bat other party engaged bad hats 
armed with dabs and sticks to use violence. The 
pleaders for both parties to appoint a reoeiver. 
U Ba and U Tun Win (nominate) Maucg Lu Gale- 
to be appointed as a receiver. Mauog Lu Gale is 
appointed as reoeiver. 

This order is dated 25th June 1937. As 
a matter of fact, although Maung San U 
was present on this ocoasion he was not 
yet represented by a pleader. U Ba repre* 
sented Maung Lu Gale himself although 
why it should have been neoessary to 
engage a pleader in this matter is not at all 
clear to me. U Tun Win was engaged by 
Daw Tbet and her party. On the 16th 
July the Subdivlsional Magistrate passed 
orders declaring that San U was in pos* 
session of the land in suit and forbidding 
all disturbance of such possession until h& 
was evicted therefrom in due course of law. 
The Subdivlsional Magistrate then ordered 
the reoeiver to deliver up the land to San IX 
and to produce bis accounts. The reoeiver 
duly filed bis bill, which anaounted to no 
less than Rs. 304.12.0, a moat preposterous 
bill for a receivership lasting barely thres 
weeks. The Magistrate then recorded the 
following order: 

The reoeiver filed Hot of coats whiob was settled 
with the pleaders. Maung Baa U shall have to- 
pay Bs. 137 to Maung Lu Gale. 

How this sum of Bs. 137 was arrived at 
is not apparent. Maung San U now applies 
to this Court to revise this order on the 
ground that the Magistrate had no power 
to appoint a reoeiver under S. 145, Orimi. 
nal P. 0., that even if he bad power hs 
should not have passed the accounts filed 
by Maung Lu Gale without an opportunity 
being given to him to raise objections, and 
that it was not properly proved that 
Bb. 137 bad been reasonably incurred. As 
regards the first point, 8.145, sub-ol. (4), 
proviso (2), reads as follows: 

Provided also, that if the Magistrate oonsldera 
the oaee one of emergency, he may at any tlne- 
attaoh (he subject of dispute, pending his deol*^ 
sion under this seotion. 

The Code does not explain by what 
method the Magistrate is to effect ths 


I 
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attaohmeot. 8. 146, Cl. (2), wbioh deals 
with the procedure of the Magistrate when 
he has decided that none of the parties is 
in possession or is unable to satisfy himself 
as to which of them is in possession, pro. 
videa. that he may attach the subject of 
dispute, and when he so attaches it, may, 
if he thinks fit, appoint a receiver thereof, 
who, subject to the control of the Magis. 
trate, shall have all the powers of a reoei. 
ver appointed under the Civil Procedure 
Code. It seems to me, in view of this 
express provision which we find in 8. 146, 
that if it were intended that a Magistrate 
should have power to appoint such a recei¬ 
ver under eub.ol. (4) of S. 145 it would 
have been so stated and that the absence 
of such special provision precludes the 
Magistrate from appointing such a receiver. 
In 8. 88 of the Code, which deals with the 
attachment of the property of persons 
absoonding, sub.cl. (!) gives power to attach 
the property of such proclaimed person, 
and sub.ol. (4) explains that where the pro. 
perty attached is immovable and is land 
paying revenue to Government, the attach, 
ment is to be effected through the Collector 
of the district in which the land is situate, 
and in all other oases by four other 
methods, one of wbioh includes the appoint, 
ment of a receiver with the powers of a 
receiver appointed under Ch. 36, Civil P. C. 
In the present case, the land in dispute is 
land paying revenue to Government and 
if the analogy of this section were to 
be followed the Magistrate in the present 
ease ought to have attached the land 
through the Collector of the district. 

The word attach” merely means to 
bring under the control of the Court, and 
the Magistrate is entitled to effect that 
object in any way which is within his 
power. Certainly, the appointment of 
a receiver with the powers of a receiver 
under the Code of Civil Procedure is 
not one of those ways, because unless 
that power is expressly given, a Magis. 
trate cannot exercise it. In 14 Lah 615 ,* 
it was held that in attaching property 
under 8. 146, Criminal P. C., the Magis. 
trate was not limited to the issue of an 
order prohibiting alienation of the pro. 
perty. In 14 Lab 616,* it appeare that 
the Magistrate had attached the property 
through the police, who were put in pos. 
seesion. The learned J udge who decided 

1. Prem Kane v. Beoanl Daa, (1938) 20 A I B 
Lab 400=31988 Or 0 650 s 143 I 0 207 84 

Oc L J 84fl=14 Lah 6163=84 F L B 868. 


the case quoted with approval the remarks 
of Sankaran Nair J. in 13 Cr L J 295^ 
that the right to attaoh property carries 
with it the right to take necessary steps 
for its custody and management and that 
a receiver can be appointed for the pur. 
pose under S. 145, Criminal P. C., just as 
he can be appointed under S. 146, Crimi. 
nal P. C., though in the former case be acts 
merely as an agent of the Court and has 
not all the powers which are specifically 
conferred by S. 146, Criminal P. 0., upon 
a receiver appointed under that section. 
Whilst I think it advisable not to employ 
the term "receiver” owing to the pdssibi. 
lities of misunderstanding that may arise, 
yet I think that it is clear that if the 
Magistrate's attachment is to be effected 
he must put some person into possession 
of the property, who will have authority 
to maintain his possession. The learned 
counsel who appears for the applicant has 
brought to my notice certain cases wbioh 
are nob reported in the authorised law 
reports, which seem to indicate a contrary 
opinion. I do not propose to discuss them 
as they have not been reported in the 
authorized reports and also because they 
appear to deal with instances where the 
Magistrate has purported to appoint a 
receiver having the powers of a receiver 
under the Code of Civil Procedure and to 
that extent these decisions are not in dis. 
agreement with the decision in 14 Lab 615.^ 

An additional reason against the appoint, 
ment of such a receiver under eub.ol. (4) 
of 8. 145, Criminal P. 0. which has been 
put forward by the learned counsel for the 
applicant and which to my mind has con. 
siderable weight is this that the proceed¬ 
ings under 8. 145 are intended to be 
carried through without delay and the 
time during wbioh the subject of the dis- 
pate needs to be under attachment is so 
short as certainly not to justify the 
appointment of a receiver having the 
powers of a receiver under the Code of 
Civil Procedure. We find that where suohl 
power is given, as under B, 146, Criminal 
P. C., it is a case where the settlement of 
the dispute is likely to be postponed for a 
considerable time. The question has now 
to be determined, what are the costs wbioh 
may be said to have been incurred by the 
parties owing to the attaobment of the 
land by the Magistrate and which of the 

3. SrlolvaM Pillaj v. Batbayspps Fillaj, (1913> 

141 0 T69=18 Or L J 296. 
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parties should ba required to pay those 
oosts. From the final order of the Magis¬ 
trate, it would appear that the applicant, 
Maung San U, who was ordered to pay 
these oosts, was the person aggrieved. He 
was the person who was in possession and 
he was the person whom the Magistrate 
has deolared to be entitled to remain in 
possession. It appears to me quite clear 
that the costs incurred by the Magistrate 
in ousting San tJ from possession tempo, 
rarily are costs which should bo incurred 
by the other party, namely Daw Thet and 
her party. It has bean urged on behalf of 
the respondent that he is at least entitled 
to claim from tbe applicant the costs of 
material purchased by him for the purpose 
of cultivating the land and other expenses 
which would have been incurred by 8anU 
himself if he had remained in possession of 
the land. The bill of oosts put in by the 
respondent includes the following items : 

Bb. 160 0 to two men “for ouUlvation;** 

*1 20 0 for hiring buffaloes ; 

*i SO 0 for cooking ; 

•I 80 0 for hire of cattle ebed ; 

24 0 ooets of agtioultural implements ; 

>1 28 12 for purohase of seed paddy ; 

ti 22 0 ooets of feeding labourers. 

It does not appear to me that none of 
these charges are legitimate costs to be 
incurred by a person who was put in very 
temporary possession of the land merely as 
an agent of the Magistrate for tbe purpose 
of keeping disputing parties out of posses, 
fiion. On the other hand, if any of these 
oosts were costs legitimately so incurred, 
then surely it is not San U who should be 
made to pay them, but the opposite party, 
namely Daw Thet and her friends. If as 
a matter of fact San U has taken the 
benefit of any of the expenditure of Maung 
Lu Gale, Maung La Gale might have his 
remedy in tbe Civil Court. Certainly he 
cannot ask tbe Magistrate to reimburse 
him for tbe expenditure in that direction 
if such expenditure was entirely unautho. 
rized. It might ba that if Maung La Gala 
had been obliged to incur expenses for 
matters necessary to be carried out for the 
immediate preservation of the property, 
Maung San U might be required to pay the 
costs thereof. However in tbe list of 
items to be found in Maung Lu Gale’s bill 
I can find no item to answer this desorip. 
tion. The only one which might possibly 
be held to have been of such a nature is 
the item for seed paddy, on the aupposi. 
tion that it was absolutely essential that 
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the seed should be planted without delay, 
1 cannot be convinced that a delay of 
three weeks would have been so material. 
In any case it appears to me that Maung 
Lu Gale was certainly not entitled to incur 
such expenditure without the sanction of 
the Magistrate. For these reasons, I set 
aside tbe order of the Magistrate direoting 
Maung San U to pay Bs. 137 to Maung 
Lu Gale. As it is possible that certain 
costs incurred by Maung Lu Gale were 
costs which must inevitably be incurred if 
he were to carry out the purpose for which 
be was appointed by the Magistrate, as 
set out above, I direct the Magistrate to 
reconsider the bill of oosts put in by 
Maung Lu Gale and to decide what amount 
of that bill can be attributed to such legi. 
timate costs. Having ascertained the 
amount if any, he can then consider who. 
ther Daw Thet and her party should bo 
directed to pay it or not. 

B.D./b.K. Order accordingly* 
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MOSELY L 

Ah Yan and another — Appellants. 

V. 

President* Wakema Municipal Oom^ 
miitee —Respondent. 

Second Appeal No. 327 of 1936, Decid¬ 
ed on 7th April 1937, from judgment of 
Diet. Court, Myaungmya, in C. A. No. 18 
of 1936. 

Surety^Diseharge^In order to dl«eharga 
Burety potitire act on part of obligee to the 
prejudice of turety muit be proved—Mere 
lachei or acquieiceoce oa obligee’* part i* 
not sufficient. 

Mere laohea of (he obligee, or a mere passive ao* 
qaieeoenos by the obligee in aots which are oon* 
(rary to the oonditioDB of a anrety bond, la not 
Buffiolent of itself to relieve (he surety. Thera 
must be some positive aot done by him to the 
prejudioe of the surety or BOoh degree of negli* 
geuoe as to imply ooonivanoe and amounts to 
fraud. [P 91 0 2 ; P 92 a 11 

A peraon stood surety to the Mnuloipallty for a 
Tax Oolleotor. It was not part of the oondltlonf 
of surety bond that the Mnniolpality should 
supervise the work of the Tax Oolleotor and it 
was only for its own proteotlon that bye>laws 
were passed presoribing tbe methods of doing so: 

Held on defalcation of the Tax Oolleotor, that 
In order to dlsoharge the surety for tbe Tax 
Oolleotor it was necessary to show that tbe Mnnl* 
olpality was gnilty of affirmative and not merely 
of negative misoondnot: Oats lav> referred. 

[F 92 0 Ij 

Bauf^/or* Appellanii* 

Wellington—“/or BespondenU 


Ah Tan v. Wakema Municipality 
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Jadgment. — This soaond appeal is 
againsff a deoree by whioh the appellants, 
who were sureties for oue Mauug Ba U, a 
Tax Colleotor for the Wakema Munioipa- 
lity, were ordered to pay Es. 2378.6.6— 
the amouDt of the Tax Golleotor’s defaloa. 
tions—to the said MuoicipaUty. The only 
ground now argued is that the Municipa. 
hty omitted to do certain acts which their 
duty to the sureties required them to do, 
and thereby impaired the remedy of the 
sureties against the prlnaipal debtor, there, 
by discharging the sureties (S. 139, Con. 
tract Act). It appears that the Munioi. 
pal bye.laws require the Secretary to see 
that the Tax Collector did not keep more 
than Bs. 300 in his possession (B. 21). 
Borne of the tax receipts in question bad 
been entrusted to the Tax Collector on Ist 
April 1933, others in July, and others in 
October. The defalcation was apparent on 
27th November 1933, when the Tax Col. 
lector made a false report of burglary. 
Some of the tax tickets were perhaps an 
unduly long time in his hands. The Muni, 
oipalityhad passed a resolution as long ago 
as November 1923, deciding that all Tax 
Collectors should send in a return of the 
taxes collected once a week. This reeolu. 
tion appears to have been a dead letter 
until August 1933, when efforts were made 
to enforce it, but the Tax Colleotor in 
question failed to send in any statements, 
and from then on, it would appear from 
the Auditor’s report, which has been put 
in in evidence (Ex. 1), that after the last 
credit of taxes by the Colleotor on 20th 
September 1933, the Secretary failed to 
cheek the assessment rolls and verify the 
outstandings with the tax tickets, {vide 
B. 17, see p. 4, Ex. 1), It would appear, 
too, from the evidence of the then Presi. 
dent, Maung Than Kywe, (p. 34 of the re- 
cord), that the Commissioner was warning 
the Municipality about the outstandings. 
It is argued for the appellants that these 
failures on the part of the Municipality to 
check the tax collections and to see that 
the receipts were promptly credited were 
responsible for the defalcation. There was 
nobbing, of course, in the bond which bound 
the Municipality to supervise the work of 
the Tax Colleotor in this way or in any 
other way. As was said In the leading 
case in (1836) 3 Cl 4s F 626^ at pp. 539, 
840 by Lord Brongham: 

Kow the main relianoe of the reapoodent, »n d 

1« 9obn Ifaeteggert v. Wllllem Weteon, (1686) 

8 01 A ff fiSBslO Bligh 618=6 B B 1884. 


which view the Court below fully ehared, is upon 
the supposed fact of the oommiseiooers having 
been oarelees in oalling on JeSrey to render ao* 
counts, and in other rospoots to perform his duty 
under the statute. They say that it was the office 
of the Oommiesioners to see that be did properly 
dieobarge bis duty: that the oautioner relied on 
their performing that office, and that their non¬ 
performance creates a case which be never contem¬ 
plated, and to wbioh bis suretyebip cannot apply. 
Was it of no moment to observe that the perform¬ 
ance of the statutory duties by J^efirey was one of 
the very things for which the obligation bound 
his surety 7 Assuredly it is no argument againet 
my being answerable for a man’s not doing a 
certain thing that the party to whom I gave this 
obligation did not see that he did the thing. 1 bad 
myself undertaken for his doing it, and it is no 
dieobarge of my voluntary obligation that the 
other patty, the obligee, did not see to his proceed- 
ings. The statute and the bond have the very same 
object of giving the creditors a double security 
against malversation of the trustee, the euperin- 
tendence of the Gommiseioners and the obligation 
of the surety. The argument of the respondent 
here, and by wbioh bo swayed the Court below, 
at once cuts oQ one of these securities, and leaves 
the creditors only protected by the other. The 
duty incumbent on the Commissioners, as a 
pledge to them, continues; but that security they 
had without the bond, and 1 do not see how the 
bond can avail them at all, or why it was to be 
taken if this argument prevails. 

Iti ia clear that mere laches of the 
obligee, or a mere passive aoquiesoeDoe by 
the obligee in acts wbioh are contrary to 
the conditions of a bond, ia not sufficient 
of itself to relieve the sureties : see on this 
(1888) 22 Q B D 394* at p, 417, (1836) sl 
Cl <& F 525^ cited above, (1808) 10 East 
34® and (1817) 3 Mer 272.* It is neoes- 
eary to show, as was said in Mactagaaris 
case,^ that the Municipality so oonduoted 
themselves as 

either by their ooadaot they prevented the things 
from being done, or oonoived at their omifisionp 
or enabled the person to do what be ought not to 
have done, or leave undone what be ought to have 
doDOp and that but for snob conduct the omission 
or oommldeioQ would not have happened. 

Denman J. said in (1889)22 Q B D394*: 

Lord Kingsdown’s judgment in (1662) 6 L T 
N B (763),^ puts the matter thus after referring to 
several other oases: ‘From these oases It is clear 
that upon the point now in dispute the rule at law 
and in equity is the same ; that the mere passive 
inaottvity of the person to whom the guarantee is 
given, bis neglect to call the principal debtor to 
account la reasonable time, and to enforce pay. 
ment against him, does not discharge the security; 

3. The Mayor, Aldermen and Citizens of Durham 

▼. Fowler, (1666) 32 Q B D 394. 

8. Trent Navigation Oo. v. Harley, (1608) 10 

East 84=113 E R 666. 

4 . Bamnell v. Howartb, (1617) 8 Met 373=17 

R B 81 

6. Black v! Ottoman Bank, (1663) 6 L T (N 8) 

763=16 Moore F 0 473=6 Jar (ns) 801=10 

W B 671. 
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that there must be some poeitiveaot done by him to 
the prejudice of the surety, or suoh degree of negli- 
as in the language of Wood V. 0. in Kay 
^0»—to Imply connivance and amount to fraud.’ 
Here again the language must be understood to 
mean at least oonnivance in acts oontemplating 
the probability of a defaloatioD, and 80 being 
guilty of a fraud upon the sureties. In the sense of 
assisting an aot which must be detrimental to 
them. 

I do not think it is neoessary to go into 
the further point raised in (1889) 22QBD 
394* ^bere it was said : 

Still we think that where the parties taking the 
bond are mere trustees for ratepayers, as the cor- 
poratioD here were, and the Collector alsoa person 
who owed a duty to the ratepayers, the sureties 
who had guaranteed the proper discharge of hie 
duties have no right to shelter themselves under 
the neglect of its duty by the corporation in not 
iDsisting on the fulfilment of the very conditions 
of the bond to which they are parties. The cor¬ 
poration may themselves be looked upon ‘as 
public ofBcers’ as much as was the treasure in 
Ir R 7 0 li 67.7 

Ifc appears to me in the present ease 
that it has not been shown that the Muni¬ 
cipality were guilty of affirmative bub 
merely of negative misconduct. The case 
is very similar to (1889) 22 Q B D 394,** 
where as was remarked : 


Nga Mya V. The King {Maoknev 


King {Mackney J.) A, I, 

(a) Evidence^Witness enemy of accused_ 

No inference of falsity, 

Where^ a witness is on Inimical terms with an 
aocneed, it does not necessarily show that he la 
giving false evidence, although it may explain 
why be is giving evidence at all. [P 93 0 Ij 

. Confession—Admissibility—Corrobera* 
tive value against co-accused—Tainted evi¬ 
dence — Meaning — Difference between 
approver’s evidence against co-accused and 
that of confession— Confession is not tainted 
unless it is shown to be so—How confession 
should be considered—Confession can lend 
assurance to other evidence against co- 
accused. 

It is not quite olear as to what is the exact 
meaning of “tainted evidence’' ; whether it 
means that the perecn giving the evidence le 
tainted morally ; or whether it means merely 
that be is a person on whose word xeliaooe can¬ 
not be placed. As regards an approver, there is the 
fear that be is giving evidence in order to save hla 
skin and therefore that he is liable to make state¬ 
ments whiob are not true If he thinks they will 
be for his benefit. Bat as regards the oonfession 
of a oo-aooused, one cannot call this, tainted evi¬ 
dence, for the same reason. A person making a 
confession does so deliberately and after having 
been warned solemnly by the Magistrate of the oon- 
seqaenoes of making a oonfession and knowledge- 
tbat he may be convicted thereon, if he still 
persists In bis purpose and makes a oonfession, 
the statements that be makes cannot be oon- 


If the Corporation hsd insisted on the regular 
weekly payments, as stipulated for, the Tax Col¬ 
lector oould never have kept in hie bands the 
sums which were found to have been received and 
not paid over by him, and which were sought to 
be recovered by the plaintiffs against the sureties 
in this action. 

It was held there that the plaiotififs 
oould not be held to have oonnived at the 
departure fromi the oonditious of the bond 
Id a sense amountiug to more than mere 
passive inactivity. In the present case, as 
has been said, it was not part of the oon. 
ditions of the bond that the Manioipality 
should supervise the Tax Colleotor and of 
course it was only for its own proteotion 
that bye.laws were passed presoribing the 
methods of doing so. This appeal acoor- 
dingly fails and is dismissed with costs. 

D.S./R.K. Appeal dismissed. 

6. Dawson v. Lawe8,(1864)Eay 380=69 E B 119. 

7. Lawdet v. Lawder, Ir B 7 0 D 67. 


sidered to be tainted statements unless it be that 
they are tainted beoanre be is an immoral person 
who has committed a oriminal offence. Bot all 
immoral persons are not necessarily and alwaya 
liars. Bat it is not to be sopposed that beoanse- 
the oonfesBlon is admissible, therefore it mast ba 
believed. In snob ease it has to be considered 
whether the oonfession Is a true one, whether 
there are any oiroumstanoes which suggest that 
it Is false or that some of the statements made 
therein are also false x A I B 19S7 Bang 209 and 
AI B 2931 Bang 236, Bef. [P 94 0 1] 

The CoDxt may take the oonfession of a oo- 
aoonsed person into oonsldeiation against the 
other oo-aooused ; that la to say, the Oonrt can 
only treat a confession as lending assnranoe tO' 
other evidence against a co-aoone^ : 88 Cal 659,. 
Bel, on, [P 94 0 9] 

Kale — for Appellants. 

E. W. Lambert — for the Crown, 

Judgment.—The two appellants have^ 
been oonvioted, Nga Mya under 8. 395 read 
with 8. 109 and Po Hlaing under 8. 395^ 
I. P. 0. and sentenced each to suffer fiv» 
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Maoenby J. 

Nga Mya and another — Appellants. 

V. 

The King, 

Oriminal Appeal No. 627 of 1937, Deoi- 
ded on 20tb July 1937, from order of 
Bess. Judge, Meiktila, D/. 16th May 1987. 


years’ rigorous imprisonment. The pro. 
seontion story is that Maung Mya induced 
an agent of Bombay Cotton Mill to go ont 
into the country with a large sum of 
money and then instigated his friends to- 
attack the cart in which the agent was- 
travelling and remove the money from- 
him. Po Hlaing is alleged to have been 
one of the actual daooits. Maung Mya 
himself was in the oart when it wa9 
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daooitod. Ths evidenoo for tho proseontion 
iooluded fehe evidence of Aang Baw to 
whom was granted a conditional pardon 
and who gave evidence on oath in the 
case, Anng Baw is the brother.in.law of 
Maung Mya. Maung Mya himself made a 
confession which was duly recorded by a 
Magistrate, although he has since retracted 
it. There was a certain amount of evi. 
denoe to show that on the day before the 
daooity Maung Mya had interviewed Po 
Hlaing and that on the night of the 
daooity at lamp.lighting time Aung Baw 
and Po Hlaing were seen leaving the 
village together. There was no reason 
iorthooming as to why Aung Baw and 
Maung Mya should falsely implicate Po 
Hlaing. It was alleged that the witnesses 
who gave evidence as to the movements of 
Maung Mya and Po Hlaing were on bad 
terms with Po Hlaing and there seems to 
be a certain amount of truth therein. 

The most relevant evidence however is 
that of Mg. Khon who saw Aung Baw 
|and Po Hlaing leaving the village together. 
Although it is true that be is at enmity 
with Po Hlaing, this does not necessarily 
show that he has given false evidence, 
although it may explain why he has given 
evidence at all. The truth of bis etate- 
ment is to some extent oonBrmed by the 
fact that on hearing of the arrest of 

aung Mya, be informed the headman, 
who happened to be bis brother.in.law. of 
what be had seen. It would be very 
remarkable that in giving false informa. 

baadman. he should have hap. 
pened to give information which both 

the Magistrate. Maung Mya put up the 

that the ooDfeseion had been 
extorted from him, bub there is no evi 
denoe to support this allegation. Po Hlaing 
brought evidence of alibi which, as the 
learned Sessions Judge has pointed out. is 
^ite unsatisfactory. As regards Maung 
Mya I can see no reason why he should 
not bo convicted on his own confession, 
Ibe approver stated that before Maung 
Mya aod he made the oonfeBeiong they 
were ID custody together and they con. 
suited together. He says i 

Maoag Mya and I had a oonraUatlon before we 
made one ooDfeiBioni and Maaag Mya saggesked 

tbak we ihoold make tt.We bad a ©on* 

eolUtlon that night and we agreed to oonfeu, 

I oau see nothing suspicious in this 
•tatemeot so far as the efifeot which 
Maung Mya s oonfesslon can have on him. 
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self, nor. in the oiroumstanoea of this case 
do I see any reason why Aung Baw’s 
statement against Mauug Mya should not 
be believed. Aung Baw is Maung Mya’s 
brother.in.law and if Aung Baw himself 
took part in the daooity, which in view of 
the articles which were found in his pos 
session, seems to be certain. I can see no 
reason why be should falsely implicate 
Maung Mya. It appears to me that Maung 
Mya was rightly convicted. As regards Po 
Hlaing, as I have already remarked, there 
la good corroboration of the statement of 

Aung Baw in the evidence of Maung Khon. 
It has not been shown that Aung Baw 
bad any enmity against Po Hlaing and 
prima facie there is no reason why his 
evidence against Po Hlaing should be dis. 
believed. 8. 30, Evidence Act. permits the 
Uourt to taka into consideration against 
Po Hlaing, the confession of Maung Mya. 
It might have been (but not I think in 
the oiroumstanoea of this case), Maung 
Mya and Aung Baw being brothers.in.law 
and having oonanlbed together before they 
made their oonfeasions. that the confession 
of Maung Mya does not very considerably 
strengthen the case against Po Hlaing- 
bub the fact that Maung Mya has made a 
confession does tend to show generally 
that there is truth in the evidence of 
Aung Baw. 

I have been referred to certain cases 

relating to the efifeot of an aooused’s con. 

feasion and the amount of corroboration, 

if any, which a confession can be considered 

to give to an approver’s evidence. In the 

latest case 1937 R L R 110.' it was pointed 

out that the evidence of one approver is 

not corroborated by the evidenoeef another 

approver as evidence which is tainted 

cannot be corroborated by further evidence 

whioh is also taiofeadi Tha ooosidoratioQ 

of tho ooofassIoQ of a oo.aoousad was bow- 

ever expressly omitted in this case. The 

only observation whioh was made is that 

It is governed by 8. 30, Evidence Act, 
1872. ’ 

In 9 Bang 404* it was pointed out obiter 
that 8. 30, Evidence Act, plainly provides 
that a ooafeseioD of a oo«aoou9dd might 
be taken into consideration against the 
aooused, but it was remarked that such 

l. Nga Aaag Pe v. Emperor, fl9S7) 34 A I B 

Bang 309=169 I 0 705=1937 B L B 110 = 

88 Or D J 785, 

9. Anog Hla ▼. Emperor, A I B 1981 Baag 335 

=1981 Cr 0 876=188 I 0 849=9 Bang 404= 

88 Or L J 306 (8 B). 
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evidence being derived from a tainted 
source equally as the evidence of the 
approver was open to grave suspicion. It 
is not quite clear to my mind what is the 
exact meaning of "tainted evidence”; whe¬ 
ther it means that the person giving the 
evidence is tainted morally; or whether it 
means merely that he is a person on whose 
word reliance cannot be placed. As re. 
gards an approver, there is the fear that he 
is giving evidence in order to save his skin 
and therefore that he is liable to make 
statements which are not true if he thinks 
they will be for bis benefit. But as regards 
the confession of a oo.accused, I do not 
think we can call this tainted evidence for 
the same reason. A person making a con. 
ifession does so deliberately and after 
having been warned solemnly by the 
Magistrate of the consequences of making 
a confession and knowing that he may be 
convicted thereon, if he still persists in 
his purpose and makes a confession I can. 
not see bow the statements that he makes 
can be considered to be tainted statements 
unless it be that they are tainted because 
he is an immoral person who has com. 
mitted a criminal offence. But all immoral 
persons are not necessarily and always 
liars. 

I do not think it is possible to lay down 
any general rules which could bar out 
consideration of the confession of Maung 
Mya in the present case. It is only a 
matter of oommonsense. No reasonable 
person ever would argue that because the 
confession is admissible, therefore it must 
be believed. In each case, it has to be con¬ 
sidered whether the confession is a true 
one, whether there are any circumstances 
which suggest that it is false, or that some 
of the statements made therein are^ false. 
In the present case there is nothing to 
suggest that any of the statements made 
by Maung Mya in his confession are false 
and in my opinion there is no reason 
vffhatsoever why the confession should not 
be taken into consideration in conjunction 
with Aung Baw’s evidence against Po 
Hlaing; and the existence of this confes¬ 
sion does to my mind make the case 
against Po Hlaing stronger; or, as we may 
say, it corroborates the statement of 
Aung Baw. 

In 38 Oal 669® a Special Bench of the 
Calcutta High Court laid down the prinoi- 


8. Emoetor v. Lalifc Mohan ObuokerbuMy, (1911) 
88 Oal 669=10 I 0 689=19 Or D J 986—16 
OWN 693. 


pie that all that S. 30, Evidence Act, 
provides is that the Court may take the 
confession of a co-accused person into con. 
sideration against the other co-acoosed; 
that is to say that the Court can only 
treat a confession as lending assurance to 
other evidence against a oo-aooused. It 
seems to me, with great respect, that this 
is a fair interpretation of the wording of 
S. 30, and I believe that in my con¬ 
sideration of the present case I have not 
departed from that principle. The appeals 
are dismissed. 

B.D./r.k. AppeaZs dismhsed. 
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Maokney, J. 

Vasanji Kkimjee — Applicant. 

V. 

Kanji Tokersey — Respondent. 

Criminal Revn. No. 337-B of 1937f 
Decided on 12th July 1937, against order 
of Sees. Judge, Arakan, D/- 30th April 
1937. 

Criminal P. C. (1898), S. 181 (2) — part¬ 
ner in firm V at Akyab agreeing to do buii- 
nesi at Cochin on firm’i behalf and to tend 
mon6y And ACCouDti to Akyob R foiIiDg to 
do to doting butincM and going away—Com- 
plaint by firm V for breach of truit lodged at 
Akyab ^ Court at Akyab held bad no juri^ 
diction, offence being committed at Cochin. 

The failure of a person to remit the money or 
to bring it to the place to which he had to bring 
it does not necessarily constitute the offence of 
oriminal breach of trust although a person may 
have to aooonnt for money; it is not the failure to 
account, but the misuse of the money for dishonest 
cntDoses, which oonstitutea the offence. 

® [P 96 0 9; P 96 0 1] 

K was a partner in a firm V at Akyab and 
there was an agreement by which K was to go tc 
Ooohin and receive the oonsignment of lioe Mnt 
by the firm and seU it there. He was reqnlr^ tc 
submit accounts and pay the 
reenlting from the business to the firm at A^^ 
K failed to remit money and aoooants and olosw 
the business in Ooohin but instead of a 

Akyab went to his native place. The firm Y filed 
a complaint for breaoh of trust before a Magis- 
irate in Akyab hot he held that he had no juriB- 

diotlon t . . 

Beld that the Court in Akyab 
diotlon. If K had left the money in Ooodn the 
offence of breaoh of trost ™ 

Ooohin and if he took the money elf “ 
must have misappropriated ‘J*® 

^ ^ fpTo >: P 96 a 11 

De — f<yf ApvlieanU 
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Ordei*.— The applioants are a firm of 
merchants at Akyab. They filed a oom. 
plaint in the Court of a Magistrate at 
Akyab against the respondent Kanji Toker. 
sey. The complaint alleged that the res¬ 
pondent was an employee in the service of 
the firm at Akyab but was subsequently 
admitted as a partner. It was agreed 
that he should go to Cochin, there receive 
consignments of rice sent by the firm both 
from Akyab and Rangoon and sell it there. 
He was required to submit accounts and 
pay the net cash balance resulting from 
the business to the firm at Akyab but did 
not do so. farther, whilst ho was in 
Cochin he realized a sum of Re. 7000 on 
behalf of the firm in a Court of law. This 
sum also he failed to remit or account for. 
The total amount which was left in the 
respondent’s hands was Bs. 31,980. The 
respondent then closed the buBinesa in 
Cochin but instead of returning to Akyab 
to submit his accounts and pay the money 
Idi he proceeded at once to his native 
place in Cutoh. The Magistrate held that 
he had no jurisdiction to try the alleged 
offence because it had not been committed 
In Akyab. An application to the Bessiocs 
Judge of Akyab to revise this order was 
also dismissed. The applioants have DOW 
come before this Court. The appropriate 
section of the Criminal Procedure Code is 

Cl. (2) which states that : 

II oiimlnal mleappropriatlon or of 

r breach of traet may be loquired Into or 

5-.I within the local limlte of whose 

property whloh is the 
.. the oSenoe was received or retained by 

Moused peraon, or the offence waa committed. 

Now, there can be no question that 
wherever else the alleged misappropriated 
Pi^operty was received or retained by the 
vospondent it was not so received or 
retained in Akyab, eo that if the offeree 

?k ttL Akyab it must be held 

u committed in Akyab. A diffi- 

cnily that arises is the fact that a person 
can hardly be said to commit an offence 

which he never visits. The 
efinition of criminal breach of trust” is 

balug In any manner entrusted with 
any domloion over property, 
“fMpproprlatei or oonvertt »o hie 
51*“®** property, or dieboneetly usee or 

^kal property In violation of aoy 
^rMtlra of law preeorlbiog the mode in whloh 
1^ tmt la to be dleobarged, or of any legal 

a* Implied, whloh be baa made 
*aBwlog tba diaebarga of anob troat, or wilfully 
*™rfMy otbar paraoa ao to do, eommlta 'ertmi. 
Ml tcMob of troat.' 


Now it is quite clear that the respon. 
dent must have either left the money in 
Cochin or he must have taken it elsewhere. 
If be bad left the money in Cochin then 
it would appear that he may have oom. 
mibfced a breach of trust by ao doing and 
obviously the offence was committed in 
Cooblo. If he took tbe money somewhere 
else it is equally clear that he must havel 
misappropriated the money in Cochin 
because it waa there that be failed to do 
with tbe money that which it was required 
of him to do, namely send it to the firm 
at Akyab, but removed it elsewhere. I 
have been referred to the case in 58 All 
644^ This is a oase very similar with 
the present one. The complainant resided 
in Cawnpore and employed the accused to 
sell goods for him in Bengal, realize tbe 
price thereof and either personally bring 
the proceeds to Cawnpore or remit the 
money to Cawnpore. The accused failed to 
remit all tbe money that he collected and 
he absconded and could not be traced. It 
was held that tbe Court at Cawnpore had 
jurisdiction to try tbe oase. Tbe view 
taken was that tbe accused was not 
charged with having 

miaappropriated or oonverted to bie own uae the 
money at any partioalar place and bis offence 
ooneietB in failing to carry out biaoontraot and 
remit tbe money or bring tbe money to Cawnpore. 
He wae guilty of an illegal omiealon. 8.43, I. P. 0, 
lays down that a peraon la aaid to be ‘legally 
bound to do‘ whatever it is illegal in him to omit, 
Ha waa legally bound to remit tbia money to 
Cawnpore and he failed to do ao. 

The learned Judges then remarked: 

He therefore commuted an offence within the 
jarlsdlotioD of tbe Magistrate in Cawnpore by his 
illegal omiealon to send or bring the money to 
Cawnpore. We consider therefore that the Magls* 
trate at Cawnpore had juriadlotion to try this 
case. 

In an earlier part of the judgment at 
page 647 tbe learned Judges say : 

The aooused may have been perfectly innocent 
when he collected tble money and hia criminal 
offence occurred later when he failed to remit tbe 
money or to bring it to Cawnpore. 

Now, it seems to me that this is perhaps 
to state tbe matter too broadly, if I may 
say so with tbe greatest respect, because 
it might well be that a person might fail 
to remit tbe money, or bring it to tbe 
place to wbiob he had to bring it, through 
oaueea beyond his oootrol. The failure to 
remit tbe mooey or to bring it to the 
plaoe to wbiob he bad to bring it does not 

1, Emperor v. Hohm I<al, A I B 1986 All 109s 
19S6ar 09Usl60I0a*6s87 Or L J 884 s 
66 AU 644=1980 A L J 3, 
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necessarily consfcifcnfee the offence of crimi¬ 
nal breach of trust although a person may 
have to account for money; it is not the 
failure to account, but the misuse of the 
money for dishonest purposes, which 
constitutes the offence. The words used 
in S. 405 are "dishonestly misappropriates 
or converts to his own use that property 
or dishonestly uses or disposes of that pro. 
party. ’ No doubt it will be a necessary 
part of the evidence against the accused 
that be failed to account when he should 
have aooounted. As was remarked by the 
learned Judges in this same case at page 
649: 

Where there is a violation of a direction of law 
or a legal oontraot, the proof of that violation 
may be by negative evidence that the direction of 
law or the contract has not been fulfilled. 

But it is with the sentence which 
immediately follows this sentence, that I 
find myself unable to agree. They say : 

Weare of opinion that where tbedlreotioaof law 
or the contract requires that the accused should 
dispose of the property at a partloular place, then 
the Court having jarisdiotlon at that place will 
have jurisdiction to try the offence of the second 
part of 8. 406, I. P. 0., where there is a charge 
that the acoueed has failed to comply with the 
direction of law or the legal oontraot and has 
failed to carry out his duty at that place. 

But if the accused fails to remit or bring 
money where does that failure occur? It 
occurs at the place where the accused is, 
not in the place to which the money is to 
be sent or brought. So, even on this view 
of the law, it appears tome that as the 
omission to send the money has taken 
place in some other spot than Akyab, the 
Oourts at Akyab oaonot have jurisdiction. 
If it be said that the offence was oou. 
stituted because the respoudent failed to 
come to Akyab that omission to appear in 
Akyab cannot be said to have taken place 
at Akyab. The respondent omitted to 
come to Akyab in the place where he 
happened to be. Even a sin of omission 
cannot be committed by a sinner in a 
place where the sinner is not. This aspect 
of the matter does not appear to have 
presented itself to the learned Judges who 
decided the case in 58 All 644.^ In my 
opinion, the view taken by the lower 
Courts in the present matter is correct and 
4ibiB application is dismissed. 

S.O./H.E. Application dismitsed. 
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Spargo J. 

The King 

V. 

Tun Khin — Accused. 

Criminal Eevn. No. 298.B of 1937, De- 
cided on 10th June 1937, from order of 
Subdivisional (Special Power) Magistrate, 
Myinmo, D/. 19th March 1937. 

Criminal P. C. (1898), S 471—Accused 
found guilty under S. 326. Penal Code, but 
acquitted as being insane —Magistrate order* 
mg him to be banded over to relatives od 
their furnishing security —Order held one 
in contravention of S. 471—Accused held 
should have been kept in lunatic asylum. 

Where a MsgUtrata found the aooused person 
guilty under 8. 826. Penal Oode, but acquitted 
him under 8. 64, Penal Oode aa the aooused was 
incapable of underetaoding the nature of hia aot 
due to inaanlty and ordered him to be handed 
over to the oare of hla relatives on their furnieh* 
ing a eeourity for hla good behaviour: 

Held that the order was in oontravention of 
8. 471, Orlmlnal P. 0. and the aoouaed should 
have been detained in safe oustody In the lunatlo 
asylum. [P 96 0 9] 

Order. — The learned Sabdivieional 
Magistratie in this case has come to the 
odd finding that the accused was both 
guilty and iunooent of the offence nnder 
S. 326 with which be was charged. That 
is to say, he found that the aeoueed was 
guilty of the offence but be acquitted him 
under S. 84, Penal Code. This is a oontra. 
vention of S. 471, Criminal P. C., which 
shonld have been followed by the learned 
Magistrate. I regard the learned Magis* 
trate’a finding as equivalent to a finding 
that the aconsed Nga Tan Khin, son of 
Maung Anng Mynnt alias Pongyi IJ Arsara, 
committed the aot alleged. UnderS 439(1} 
read with S. 423 (1) ^b), Criminal P. 0. I| 
set aside the order that the accused be 
made over to the oare of his relatives on 
their executing a bond for hia good beha. 
viour ; and in place thereof order that the 
aooused be detained in safe onstody in the' 
Rangoon Lnnatio Asylum. 

The proceedings are returned to the 
learned Subdivisional Magistrate through 
the learned Sessions Judge, Sagaing Divi* 
sion, for preparation of the doonmenta 
reqnired under Para. 531 (6) of the Burma 
Courts Mannal and for a report to be far. 
Dished to the Local Government of the 
action taken^ 
e.r./b.e. 


Order aaeordingly. 
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Maung Tun Kkin and another 
Appellanta. 

V. 

The King. 

Ociminal Appeal No. 193 of 1937, De. 
'Oided on 3rd Jane 1937. 

Penal Code (1860), St. 279 and 279/114 — 
'Car containing illicit pork chated by Pork 
lotpeetor’i ear — Inspector asking driver to 
keep chased car in sight — Cart going at 
speed alarming people and ignoring traffic 
eigoals — Chased car crashing but chasing 
car stopping at distance — Driver of chasing 
car held rightly convicted under S. 279 but 
held sentence of imprisonment not called for 
—Inspector held could not be convicted of 
abetment. 

To esfeablieh the abetment of an ofienoe under 
6. 279, it is not euffiolent to ehow that the pereon 
oharged must have instigated the driver to drive 
fast; it mast be shown at least that he instigated 
him to drive at a paoe whioh was In itself, in all 
the olroomstanoea, so rashly fast as to endanger 
human life. Looking at the oommonsense view, 
It seems unlikely that a passenger in a oar would 
explicitly tell any person to drive in a manner 
which is dangerous. The mere fact that the 
owner or an occupant did cot insiet on the driver 
driving at a moderate paoe, does not ehow that 
he instigated his driving at a reckless paoe. 

[P 99 0 1] 

Oar containing illicit pork was being chased 
'by the oar of a Pork Inspector of the Oorporation- 
Both the oars were being driven so rashly and 
with such a speed as to cause alarm in the minds 
of people some of whom just escaped being knock* 
•ed down and run over. Both the oars ignored 
the traffic signals. The Inspector had asked bis 
-driver to keep the chased oar In sight but there 
was no evidence that he taduoed him to drive so 
rashly. The chased oar ultimately crashed but 
the following oar drew up at mote than 100 feet 
from the scene of the crash. The driver of the 
chasing oar was convicted under 8. 279 and sen¬ 
tenced to six months’ rigorous Imprleonment and 
the Inspector was convicted under 8. 279/111 of 
abetting the ofienoe: 

Held that the driver was tightly oonvioted but 
the eentenoe passed was not called for as, 
althongb ha drove at an inordinate paoe his oar 
wae not completely out of his oontrol and he had 
the leading oar acting as a kind of pilot. He 
would have more time than the oha^ oar to 
pull up and avoid an aooident. The sentence was 
-teduced to a fine of Bs 100 : [P 96 0 2] 

Held further that the Inspector oonld not be 
oonvioted of an abetment, there being no^evldenoe 
that he Indnced the driver to delve so rashly. 
'Els mere asking the driver to keep the ohased oar 
In sight did not amount to Instigation as the 
manner In whioh he had to keep the oar in sight 
most have been left to the driver, [P 99 0 1, 2] 

U Ba So (for No. 1) B. Olark and U Ton 
Aang (for No. 3) — for Appellants 
1 and 2, 

1988B/i8&14 


Jad^mont. This appeal ha^iog been 
admitted on the day sat down for hearing, 
only the learned ooansel engaged on 
behalf of appellant 2, Maung Tun Maung, 
appeared. Appellant Tun Khin was not 
represented by his learned ooansel and the 
hearing proceeded without the latter. 
Maung Tun Khin was however present in 
Court and bis ooansel wae heard next day. 
Appellant 1, Maung Tun Khin, has been 
convicted under S. 279, I. P. 0., for having 
driven a motor oar in a manner so rash 
and negligent as to endanger human life; 
and the appellant, Maung Tun Maung, has 
been oonvioted under S. 279 read with 
S. 114, 1. P. C., for having abetted the 
commission of the said offence by Maung 
Tun Khin. Maung Tun Khin was sen* 
tenoed to suffer six months' rigorous im¬ 
prisonment, and Maung Tun Maung was 
sentenced to suffer four months' rigorous 
imprisonment. 

The facts of the case as regards the 
appellant, Maung Tun Khin, are scarcely 
in dispute. The appellant, Maung Tan 
Maung, is a Pork Inspector in the employ of 
the Rangoon Oorporation. Maung Tun Khin 
was a driver of a oar whioh bad been lent 
to Maung Tun Maung for the occasion. In 
this oar on the night of 23rd October 
last, besides the driver, Maung Tan Khin 
and the appellant, Maung Tun Maung, 
there was Pork Inspector Boon Whet 
who was examined as a witness for the 
prosecution, and there was also Maung 
Thu Daw who describes himself as a Muni- 
oipal Couatable, who was examined for 
the defence and another Municipal Oon. 
stable, Tun Sein, who has not been 
cited as a witness. These persons having 
reason to believe that a motor oar oon- 
taining a pork whioh had been slaugh. 
tered in contravention of the rules of the 
Oorporation made in regard to pork which 
ia to be sold within the city would be 
entering the city waited on Prome Road. 

At about 6 o'clock in the evening a oar 
whioh was nltimately found to contain 
illicit pork proceeded to pass them into 
the city. Maung Tan Maung followed 
this oar in bis oar in order to see at which 
place the pork carried in the oar would be 
unloaded, bis intention being then to seize 
the pork. 

The occupants of the pork car becoming 
aware that they were being followed pnb 
on speed hot the appellant's oar kept 
close at their heels. The route followed 
was down Tiger Alley Road, Upper Vpyla 
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Road, Lake Boad and Pagoda Boad as far 
as the Shwe Dagon Pagoda, then sonth 
along Pagoda Boad crossing Simpson Road 
and Commissioner Road. Just beyond 
Commissioner Boad and close to the Out. 
Patients' Department of the General Hos¬ 
pital, the leading oar swerved across the 
road on to the right hand aide and crashed 
and in doing so three persons were killed. 
The following oar was in no way involved 
in the crash. It drew up a little further 
along on the right hand side of the road. 
•The place where the pursuing oar drew up 
would be well over a 100 feet from the 
scene of the crash. 

There is the evidence of a number of 
persons who saw the two oars proceeding 
along the road at such a pace as to cause 
alarm. At the corner of Simpson Boad 
and Pagoda Boad both of them ignored 
the traffic signals and crossed the junction 
when the signal was against them (but 
it was against cross traffic too). The con. 
stable on duty at this point says that the 
two oars came at "terrific speed”. Dr. 
Broatoh says they were driving "very 
fast”. Aye Maung who was in the pork 
oar says that his oar was going at 50 
miles per hour. Ba Wan states that when 
the two oars turned into Pagoda Boad 
they were speeding at 30 to 40 miles an 
hour. There was a crowd of people on 
thei road and there was a lot of excitement 
^ when the two oars passed. People just 
escaped being knocked down and run over. 

Ah Tu, another occupant of the pork 
oar, says that the pursuing oar bumped 
them three times as they went along. 
Somewhere between Jubilee Hall and the 
railway bridge a person in the leading oar 
threw out some pepper. It is said that 
this caused the pursuing oar to slow down 
for a time, but Mr. Martin who had just 
entered Pagoda Boad from Commissioner 
Boad going north, says that he noticed 
the two oars speeding down one behind 
the other 20 yards apart. He stopped 
and looked over bis shoulder as, be says, 
be realized that something was wrong 
for the two oars to have been driven so 
fast. He then saw the leading oar edge 
towards its right gradually and crash into 
something, when there was a cloud of 
dust. The second oar was still in motion 
behind the first oar when the crash took 
place. So that, it is clear that at the 
corner of Commissioner Boad and Pagoda 
Bpad both the oars were still being driven 
at''an inordinate speed. Mr^ Yrsaloviob 


says he heard a buzzing noise when ho 
was in Pagoda Boad near the Diocesan 
Boys’ High School and he saw the two* 
oars race past him "very fast”. Ho puts- 
the distance between them at a 100 feet. 
And there are other witnesses who alt 
state that the cars were driven at a 
furious speed. 

Now, at this time of the evening "there 
wore plenty of people about and plenty of 
vehicles using the road. It is obvious 
that Maung Tun Khin drove the motor 
oar at such a speed as to attract attention 
and to cause alarm wherever be went. 
Although we do nob know the precise 
speed at which he drove his oar, it is 
quite obvious that he was driving it at 
such a speed as was dangerous to life. To 
chase another oar at such a high speed in' 
such circumstances is, in my opinion, to| 
drive in a manner so rash as to endanger 
human life. Maung Tun Khin, in my opi* 
nion, was rightly convicted under S. 279, 
I. P. 0. However, it appears to me that 
the sentence which the Magistrate has in^ 
dieted upon him, which is the maximum 
sentence of imprisonment is not called 
for in the present case. It is obvious that ah 
though Maung Ton Khin drove at snob an 
inordinate pace, his oar was not completely 
out of his control, and be always had the 
leading oar acting as a kind of pilot. He 
would always have more time than the 
man in front to pull up and avoid an aoci. 
dent. The observations of the learned 
Magistrate in regard to the methods adi. 
opted by the Corporation Pork Inspector 
for stopping the traffic in illicit pork may 
be justified to some extent. 

But I do not think that it can be said 
that the occupants of Maung Tun Khin'e 
oar behaved like gangsters; they merely 
got carried away by the excitement of the 
chase. Allowance must also be made^ 
for the fact that we do not really know 
at what speed exactly these men were^ 
driving. A speed of 40 miles an hour may 
seem very fast to on.lookers, and while no 
doubt in certain circumstances it is a 
reckless speed, it may not be, taking all 
the facts into consideration, an excessively 
reckless speed. In these circumstances, 

I do not consider that a sentence of im. 
prisonment was called for. 1 set aside 
the sentence of Imprisonment of Maung 
Tun Khin and instead thereof he will be 
directed to pay a fine of Bs. 100; m' 
default he shall suffer six weeks’ rigorous 
imprisonment* The Oommissioner of 
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Polioe will be requested to oonsider how 
bis driviog lioense had best be dealt with. 

As regards Manng Tud Maung he has 
been oonvioted of abetment of the offenoe 
of Maung Tun Khin, that is to say it has 
been held that be instigated Maung Tun 
Khin to drive in a manner so rash as 
to endanger human life. To establish 
this offence, it is not sufficient to show 
that Maung Tun Maung must have insti. 
gated Maung Tun Khin to drive fast; 
it must be shown at least that he insti- 
gated him to drive at a pace which was in 
itself, in all the circumstances, so rashly 
fast as to endanger human life. It may 
be said at once that there is no evidence 
■whatsoever to show that Maung Tun 
Maung did this. The learned Magistrate 
has simply presumed that ha did, from 
the facts and probabilities of the case. 

Boon Whet and Thu Daw gave some, 
what contradictory evidence tending to 
show that Maung Tun Maung protested 
against the speed at which the car was 
driven. The learned Magistrate has re. 
jeoted this evidence, and, I think, quite 
rightly. Maung Tun Maung was the per. 
son in charge. He wanted to keep the 
pork oar within view in order to carry 
out hie duty of seizing the pork. The 
only method of doing this was to drive as 
fast as the pork oar did. There can be 
no doubt that he must have told Maung 
Tun Khin to keep the oar in sight. But 
even^ so, that would not amount, in my 
opinion, to an instigation to drive danger, 
ously. In fact, looking at the common, 
sense view, it seems unlikely that any 
passenger in a oar would explicitly tell any 
person to drive in a manner which was 
dangerous. The fact that Maung Tun 
Maung did not insist on Maung Ton Khin 
driving at a moderate pace, again, does 
not show that he instigated his driving at 
a reckless pace. In my opinion Tun 
Maung could be oonvioted of abetment of 
an offence punishable under 8. 379,1.P.C. 
only if it could be shown that he aotuaily* 
in so many words, told the driver to drive 
regardless of what might happen, and. as 
I have said, there is no evidence whatso¬ 
ever to show that he said this. 

It may be that he told Manng Tun 
Khin to keep in touch with the leading 
aar, but that would not necessarily in. 
volve a command to keep In touch with it 
M all costs. The manner in which he 
|wM to keep In touch with the oar must 
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obviously have been left to Maung Tun 
Khin, who was driving the oar. If as a 
result of Maung Tun Maung's request to 
keep in touch with the oar Maung Tun 
Khin in fact drove recklessly, that does 
not prove that Maung Tun Maung insti¬ 
gated the recklessness; no more would a 
man in a hurry to catch a train, who told 
the taxi driver to drive fast so as bo get 
to the railway station in time, be liable 
for abetment of an offence under S. 279, 
I* B. 0 I because the taxi driver, in an 
effort to carry out his client's wishes, 
actually did commit the offence. For 
these reasons, I allow the appeal of 
Maung Tun Maung and set aside the con. 
victioD and sentence passed upon him. He 
will be acquitted and bis bail-bond can. 
celled. The hne payable by appellant 
Tun Khin shall be paid in the Court of the 
District Magistrate, Rangoon, within seven 
days’ time; the present bail bond will con¬ 
tinue to have effect until that date. The 
order of the Magistrate oanoelling the 
lioense of Maung Tun Khin for one year 
is confirmed. 

S.O./fi.K. Appeal allowed^, 

A. I. R. 1938 Rangoon 99 
Braund J. 

'National Carbon Co, — Plaintiffs. 

V. 

Sei Sin & Co. — Defendants. 

Civil Reg, No. 310 of 1936, Decided on 
8th June 1937. 

Tr*d6 Mark—Infringement — Court muft 
exerciae judgment from impreaiien obtained 
by looking at the two products—Proof of 
aclua] deception is not necessary. 

In a case of Infringement of trade mark, the 
Court must exercise its own judgment from the 
impression which it obtains from looking at the 
two products in question. In a passing off action, 
proof of aotnal deception is not neoeseaty. It is 
qnite eufiioient If the piainti0 can prove the 
probability of deception. [p 102 0 1 ] 

(Injnnotion sought by an American *‘Eveready" 
torches and Batteries Manufaotnrlng Company 
against a Chinese Firm trading in same goods in 
Rangoon under a “get up” oalcnlated to pass off 
as former company’s not granted.) fP 103 0 3] 

0. N. Paget — for Plaintiffs, 

0. H. Oampagnao — for Defendants. 

Judgment. — I do nob propose to reserve 
my judgment. This is a ease in wbioh a 
company incorporated in America seeks an 
injunotioD against a Chinese firm trading 
in Rangoon to restrain the latter from 
importing into, and selling in Burma bat. 
teries for eleotib torehes under a "get up-'* 
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which, it is alleged, is oaloalated to pass 
off those batteries as and for the batteries 
of the plaintiffs. 

The plaintiffs are manufaotarers of elec¬ 
tric torches and electric batteries which 
have become very well-known under the 
name of “Eveready.” There is no dispute 
but that the plaintiff company is an old 
established company with a large business 
and it is conceded—at any rate it is not 
disputed—that the plaintiffs have imported 
electric batteries into Burma for at least 
ten years. Borne conception of the size of 
its business can be obtained from the fact 
that in the first eight months of 1936 the 
plaintiff company sold eight and a half 
million batteries of one sort or another in 
Burma. One of the obaraoteristics of the 
trade in electric batteries is—and there 
again is no dispute as to this—that all bat. 
teries or cells for electric torches are of 
much the same shape and size. Accord- 
Ingly, there is no room for any passing off 
so far as shape or size is concerned. The 
electric batteries with which we are con. 
earned are circular and, for the sake of 
convenience, may be described as being 
either in a small size or in a large size, the 
larger size being obtained merely by in. 
eluding two small ones in one cover. The 
get up of the plaintiffs' battery, which so 
far as I know has not altered throughout 
the period of ten years, is iilnstrated by 
Ex. A. Ex. A is a specimen of what I have 
oalled the large size battery, composed of 
two cells, one superimposed upon the other, 
contained in and held together by a wrap, 
per designed in colours upon which is 
printed all those details as to the name of 
the manufacturer and so forth as to the 
article in question which one usually 
finds in the * get up” of articles of this 
description. 

The groundwork of Ex. A is grey or 
smoke colour. At the top and at the bot. 
tom are two narrow bands of navy blue 
and, on each side'-'if a circle can be said 
to have a side—is what Mr. Paget neatly 
describes, if I may say so, is a panel. That 
panel is of a vivid red colour surrounded 
by a thin white line at its edges and en. 
closed outside that again by a series of 
thin blue lines. Across the red panel on 
each side, at about three-fourths of its 
height, is a bar of blue on which is printed 
in white letters the word "Eveready.” 
Upon the rest of the red panel, there is 
printed either in white or in black letter, 
ing, a description of the battery in ques. 
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tion. It is described as "No. 791 two call 
extra long life battery” and there than 
follow certain instructions as to how it 
should be used. Finally comes the name 
of the plaintiffs as the manufacturers, with 
the address, I think, of their factory in the 
United States of America. That is a brief 
description of Ex. A. 

Exhibit A is of importance not so much, 
I think, for its detail, but for the impresaion 
that it conveys, because it has been and 
truly said, that in matters of this kind what 
must be looked at as the important con. 
sideration is what catches the eye gener. 
ally. And the impression that catches my 
eye, speaking generally, when I look at 
Ex. A is an impression of vivid red super, 
imposed upon a grey blue baok ground 
with certain touches of navy blue. That 
is the impression conveyed to my eye by 
Ex. A. I should perhaps say that other 
specimens of the plaintiffs’ products have 
been exhibited as Ex. 0 which though they 
differ slightly in detail, do not, 1 think, 
differ in substance from the general ‘get 
up’ of Ex. A. That is the plaintiffs' article 
and that is the get up* under which it is 
marketed in Burma. I should perhaps 
notice in passing that upon Ex. A itself, 
there is no trace of any writing in Burmese 
but on certain other exhibits of the plain, 
tiffs' batteries there is upon one side of the 
battery a description in Burmese charac- 
tors, Ex. 9 on No. 950 and No. 935. 

Now, the defendants are a firm of 
Chinese gentlemen carrying on business in 
Dalhousie Street. They started importing 
batteries into Burma from China in about 
the year 1935. There is another singular 
thing about the battery trade which is 
that there appear, at any rate so far as 
Burma is concerned, to be only two princi¬ 
pal sources of supply of electric torch 
batteries. One is America in the form of 
the plaintiffs’ ‘Eveready’ batteries and the 
other is China. It seems that China has 
made a speciality of producing cheap 
batteries so far as the Burma market is 
concerned. It is substantially true—at any 
rate it is not disputed in this case—that 
there are virtually only two classes of 
batteries, one the American 'Eveready' 
battery and, the other those various kinds 
of cheap Chinese batteries which I have 
mentioned. So that a Burman, or an 
Indian, or a Chinaman, or anybody else in 
Burma who wants a battery has his oholee 
between the expensive American ‘Eveready’ 
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battery or one of the many cheap kinds of 
Ohineae batteries. 

It was some of these cheap Chinese 
batteries that the defendants were minded 
to import into Burma in 1935. One of 
their partners has given evidence and has 
explained— and I see no reason at all to 
accept bis explanation—that in 1935 be 
received from a firm in Hongkong which 
specializes in the manufacture of batteries 
for electric torches a catalogue showing 
the various kinds it produced. The oata. 
logue is exhibited. He says that be decided 
to give a trial order and picked out some 
five or six kinds among which was the 
Ex. B kind which is the battery complained 
of by the plaintiffs in this suit. The oata. 
logue sent was not a coloured catalogue 
and, BO far as the catalogue itself is con. 
oerned, it would, I am quite satisfied, have 
been impossible for the defendants to know 
whether the batteries they were choosing 
were red, green, blue or any other colour, 
There is no evidence that they had any 
other source of knowledge. He has been 
pressed in oross.examination as to why he 
should have chosen the Ex. B battery and 
his answer was that the illustration of it 
in the catalogue showed that it bad on it 
certain Ohinese words, among which were 
the words 'full power battery’. This 
happened to take his eye and accordingly 
he included some batteries of that kind in 
his trial order. 

He was oross.examined with a view, I 
suppose, to showing that he had deli¬ 
berately contrived to get into Burma a 
battery of the same get up’ as the plain, 
tiffs battery. But, for myself, I see no 
reason, in the absence of far more evidence 
on the point than there is in this case, why 
1 should disbelieve the explanation that 
he has given. There is nothing whatever 
before me from which I can attribute to 
the defendants in importing these batteries 

at any rate, in the first place—into 
Burma anything but a perfectly honest 
motive. That, of course, would not by 
itself be by any means oonolueive of the 
matter, because they may yet be restrained 
from importing these batteries and selling 
them in Burma notwithstanding that in 
the first place they import them with a 
perfectly bona fide and honest motive. But 
I desire to put on record in view of the 
line the orose.examination has taken, that 
there is nothing at all, so far as I can see, 
from which it can be reasonably suggested 
that, at any rate In the first place, the 


defendants were actuated by anything but 
a perfectly honest motive in bringing these 
batteries to Burma. 

I will now attempt to describe Ex. B. 
Ex. B, that is to say the defendants’ 
battery imported from China which is 
complained of in this suit, is of precisely 
the same size as the "Eveready” battery, 
Ex. A. There is nothing in the least sig. 
nificant in that because it is conceded that 
batteries are of standard sizes. Its motive, 
or rather the motive of its colour scheme, 
is also red but it lacks what, to my mind, 
is certainly one of the distinguishing 
features of Ex. A, viz. the prominent dis. 
tinotivegrey or smoke coloured background 
and, if I may say so, that is an effect 
which seems to me to be quite artistic. 
On the other band, while Ex. B has what 
possibly may be described as panels on 
either side, those panels are of a different 
shade of red much duller than the red on 
Ex. A and they are superimposed not upon 
a grey background at all, but on dark 
blue. It is true that round each panel 
there is a single white line while at the top 
and the bottom there are also thin white 
lines. 

There is however another feature about 
Ex, B which is altogether lacking in Ex. A. 
While one of the panels contains a descrip. 
tion of the battery in English characters 
the other one contains the same description 
in Chinese characters, Ghinese charaotsrs 
are distinctive things whether you can read 
them or not. That, to my mind, is signi. 
fioant, not because the users of batteries in 
Burma can be expected to read Cbioeso 
but because it is a feature which is alto, 
getber lacking in Ex. A. To sum up there, 
fore, my impression of Ex. B, I have tho 
impression of a dull red (a different colour 
altogether from Ex. A) on a blue black 
ground and, speaking for myself, if 1 looked 
at Ex. B at all closely, 1 should have 
little doubt, having regard to the Chinese 
characters on the back that it was a 
Chinese product, bearing In mind that 
there are only two kinds of products that 
come into this country, viz. first the 
"Eveready” and all the rest Chinese. 

1 am asked by the plaintiffs to say that 
the importation into Burma of Ex. B is 
oaloniated to mielead porohasers of bat. 
teries throughout Burma into believing, or 
that there ia grave danger that they will 
be mislead into believing, that, if they buy 
one of the Ex. B batteries they are getting 
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an Eveready battery. I have observed 
beforOi that this is a matter upon whioh 
the Court must exeroise its own judgment 
from the impression whioh it obtains from 
looking at the exhibits in question. That 
is the safest if indeed not the only guide 
that the Court oan have in suoh a ease as 
this. This is one of those oases in whioh 
no case of actual * passing off” has been 
proved at all. That of course is not in 
itself fatal to a 'passing off” action. It is 
no^part of what it is necessary to prove in 
a passing off” action that there has ao. 
taally been deception. It is quite suffi. 
oient if the plaintiffs oan prove the proba. 
bility of deception. It becomes then what 
is known as a quia timet action. 

It is of course much easier for the 
Court if it has before it evidence upon whioh 
it oan rely that oases of actual deception 
have taken place. That relieves the Court 
of^ a great deal of its responsibility. In 
this case there is no such evidence though 
one witness attempted to suggest that he 
was aware of one case of deception. I un. 
hesitatingly deoline to believe that witness. 
He was the second of the plaintiffs’ wit¬ 
nesses. a man named Devohand Yaljee, 
who said that he knew a case in which a 
man had once asked for an '*Eveready” 
battery and had been given a Chinese bat¬ 
tery without knowing the difference. But 
when he was pressed to give the name of 
the shop and the name of the purchaser or 
any particulars about it, he was quite un¬ 
able to do so and I have not the slightest 
doubt that in that case that witness was 
drawing on his imagination. I oan only 
treat this as a case in whioh there is no 
actual evidence of deception. 

I have therefore to look at Ex. B and 
to ask myself if this is a. case in whioh 
Ex. B is reasonably calculated to be passed 
off as Ex. A. I desire to make it clear 
that I am quite alive to the difference in 
the considerations one is entitled to apply 
in this country to those that one would 
apply in Europe. In this country the 
population in up-country districts whioh 
buys batteries is largely illiterate and per. 
force relies to a far greater extent than 
the purchaser in Europe upon either the 
trade-mark or the get up of the article he 
IS proposing to purchase. I am folly cons. 
oioUs too, and it has been observed by 
many authorities that both the op^or- 
^unity and the inolinatlon to put a ' get 
Up” to dishonest purpose is far greater 
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here than elsewhere and that one of 
those things that a trader is entitled to 
be protected against is having a mark put 
into circulation which is reasonably liable 
to be used for a dishonest purpose. 

Bearing all these matters in mind, 
I come back simply to this, that I have 
Ex, A and I have Ex. B and I have to ask 
myself whether there is a reasonable liabi. 
lity to confusion between them. In my 
view there is not. I have already described 
them and I do not propose to attempt to 
do^ BO again. The dominant character- 
istioB of Ex. A are the vivid red upon the 
grey background. The colour scheme of 
Ex. B is to my mind a different red upon 
a dark blue background. I do not think 
that when that is considered, coupled as 
I say with the Chinese writing on Ex, B, 
any ordinary purchaser could reasonably 
be said to be liable to be confused. I should 
perhaps add that a good deal of evidence 
has been given to the effect that in the 
shops in whioh these batteries are sold 
they are, as a rule, displayed in show cases. 
Purchasers who are literate invariably ask 
for them by a name as “Eveready” bat¬ 
teries. Indeed, it is more than probable 
that the name “Eveready” is well known 
not only to literate purchasers but to 
illiterate purchasers as well. The ques. 
tion of literacy and illiteracy does not 
really arise so far as the name of the 
article is concerned. A name oan gain 
currency both among “literate” or “illite- 
rate” people. Where however there are 
persons who do not even know the name 
'*Eveready” then the evidence is that they 
as a rule examine the various specimens 
in the show oases. I think that any ordi¬ 
nary individual with ordinary powers of 
observation who examined Ex. A side by 
side with Ex. B in a show case would not 
have the least difficulty in telling that 
they are entirely different products apart 
altogether from the fact that there is 
Chinese writing on one of them while 
there is none on the other. In the oiroom- 
stances therefore, I have come to the oon- 
oluaion that this suit must fail and be 
dismissed. It will be dismissed with costs 
to be assessed in the manner which the 
practice of this Court has established and 
for that purpose I fix the advocate's fee 
at 16 gold moburs. 

B.W./B.E. <Sutt dismissed. 
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U Pandita — Applicant. 

V. 

Maung Tint — Respondent. 

Criminal Revn. No. 206.B of 1937, De. 
-cided on 15th June 1937, from order of 
Beoond Addl. Special Power Magistrate 
Tharrawaddy, D/. 6fch March 1937. 

CriminBl Trial ~~ Revision—Magistrate on 
evidence more acceptable to him coming to 
binding of fact ~ Application in revision 
egainat such finding cannot be treated as 
eppea!—Machinery of Court in criminal revi* 
eion cannot be invoked to interfere with his 
decision. 

No doabt the revielona! jarlediotion of the High 
Court oan always be exeroleed la order to prevent 
a gross and palpable failure of juetioe. But this 
exeroise of revisional jurlsdiotlon refers to auob ao 
error of faots as is obvious upon the face of the 
record and Is not in efieot a mistake by the MagU* 
trate as to the question of which set of faota should 
be deemed mote acceptable but a blunder relating 
to the question as to whether some fact has been 
proved or not. [P 104 0 1] 

But where there was evldeuoe before the Magls. 
trate which If he believed it would enable him to 
find as he did: 

Held that the application in revision by the 
accused could not be treated as an appeal and the 
maohlnecy of the Court Id criminal revision could 
oot be Invoked: AIR 191i All 211, Bel. on,, 

[P 104 0 Ij 

U. Eyaw Zan — for Applicant. 

G. N. Banerjl — for Respondent. 

Order, —This is an applioation in revi. 
elon brought on behalf of one U Pandita 
who was oonvioted by the Second Addi¬ 
tional Bpeoial Power Magistrate, Tharra- 
waddy, of an oftenoe under 8. 431, I. P.O. 
and wae fined a earn of Rs. 30. or in 
default one month's rigorous imprisonment. 
The relevant section of the Code runs as 
{ollowB, omitting words which are immate. 
rial for purposes of the present oase : 

Whoever oommits mischief by doing any act 
which renders or which he knows to be likely to 
cender any pnbllo toad Impassable or less safe for 
travelling or oonveylog property, shall be poniahed. 

And what has to be proved against the 
defendant in a case of this description is, 
•first that he has done an act whioh ren* 
dere or whioh be knows to be likely to 
render a road impassable or less safe for 
travelling, and secondly that suoh road is 
« publio road. 

It is oonoeded here that if the applicant 
-bad done the act with whioh be was 
•charged upon a public road he ooold not 
be heard to say that it was not likely to 
tender it impassable or less safe for travel. 
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ling. It is said that his intention was nob 
to endanger the comfort of the public, but 
at the same time there can be no dispute 
that he dug two trenches on the place in 
gueetion, and the only point is whether 
there was evidence before the Magistrate 
upon which he could find that this was a 
publio road. 

It is unnecessary to go through all the 
evidence; to do so would be to eater into 
an examination on the merits of the guea- 
tion, It is enough to say that the Revenue 
Officer Maung Hla Gyaw was called and 
he said in the course of his evidence that 
the two trenches fell on the pnblio road 
itself. He was oross.examined and made 
certain admissions in respect to the accu¬ 
racy of a map which he produced. But 
there was still this statement of his and 
the Magistrate chose to act upon it in con. 
junction with the other evidence. It is 
pointed out in the judgment of the learned 
Magistrate, which deals not only with the 
prosecution evidence but with the evidence 
for the defence very fully that several 
responsible people of the village state that 
the roadway upon which the accused dug 
the two trenches bad been in existence for 
many years and cart traffic and con¬ 
veyances were using the said roadway all 
the time: and although they might have 
been cross-examined and there might have 
been evidence that the roadway in ques¬ 
tion was a private roadway, it was entirely, 
for the Magistrate to consider on the faots 
whether it was a publio roadway or not. 

It has been urged that because owing to 
the provisions of 8. 413, Criminal P. 0. 
there is no right of appeal against the 
present sentence, this Court should permit 
proceedings in revision to be utilized for 
the purpose in effect of bringing an appeal 
where no appeal properly lies. Assent 
cannot be given to euob a proposal, and in 
this connexion I need only refer to the 
observation of Piggott J. in 36 All 403^ at 
p. 405 in whioh he says: 

The qaasUon la wbathar the oaaeleona In whioh 
thia Oonet after examloiog all the reoorda in ques¬ 
tion, ebonld in He diaoretion exerolee powera oon* 
ferted on It by 8. 489, Orlminal P. 0. The 
revielonal jatiadiotlon of this Court oan always be 
exeroleed In order to prevent a gross and palpable 
iallnre of jnetloe. At the same time, It ahonld not 
be so.exerolsed as to make one portion of the Code 
of Criminal Proeednre oonfllot with another, as 
would be the oase were this Court to permit the 

1. Ahsan.nllah Khan v. Hansnkh Bam, A I B 
1914 All ailsge I O 860=16 Cr I< 7 698=89 
AU 408=19 A L J 611. 
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praotice to grow up of iuTokiug its interference In 
revision so as to give a right of appeal where 
snob right is definitely exolnded by other provi* 
sions oi the Oode of Oriminal Frooedute. 'i 

Now, when the learned Jndge says that 
the revisioDal jorisdiotion can be exercised 
in order to prevent a gross and palpable 
failure of justice, he naust be taken to 
refer to snch an error of fact as is obvious 
upon the face of the record and is not in 
effect a mistake made by the Magistrate 
as to the question of which set of facts 
should be deemed more acceptable but a 
blunder relating to theqaestion as to whe¬ 
ther some fact has been proved or not. In 
this case, it is clear that there was evidence 
before the Magistrate which, if he believed 
it, would enable him to find as he did and 
it is not for me to treat this application as 
an appeal. The machinery of the Court in 
oriminal revision cannot be invoked in a 
case such as this, and the application is 
accordingly dismissed. 

B.W./b.e. Application dismissed, 

A. I. R, 1938 RaDgoon lOi 

Roberts 0. J. 

Maung Mon Bin — Applicant. 

V. 

The King. 

^ Oriminal Bevn. No. 161.B of 1937, De¬ 
cided on 16th June 1937, from order of 
Township Magistrate (1), Eyaukkyi, D/. 
2nd December 1936. 

(•) Burma Fisheriaa Act (3 of 1905) —Rule* 
under — R. 45 •— Meaniog of. 

The meaning of B. 46 of rules framed under 
Burma Fleberiee Aot ie that baling ie not allowed. 
The bar placed by the rule upon baling may be 
lifted at any moment by the Deputy OommlBeioner 
with the OommiBsloner's eanotion and baling 
thereafter, so long as it has been oontlnaonsly 
permitted, can be practised without infringement 
of the law until the Deputy Oommissioner again 
probiblte it. [P 104 0 9] 

(b) Burma Fieheriee Act (3 of 1905). S. 21 
(a) — Fishing in fishery by using engine for 
beliog out water without permission is 
offence under S. 21 (e). 

Where a person fishes in a fishery In a prohl* 
blted manner by using an engine for pnmping up 
and baling oat water, the use of an engine must be 
deemed in all oases to be an ofienoe except where 
the person against whom proof is given of having 
used snob an engine is able to show the express 
permission which la indicated by the Proviso to 
B. 46 of Bales framed under the Aot. [P 104 0 9; 

P 106 0 1] 

tJ Kya Gaing — for Applicant. 
prder. — This is an application in revi- 
slon by Maung Mon Bin against his oonvio. 
tion for an ofifenoe under S. 21 (a), Burma 
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Fisheries Aot, 1905. He was origiBally 
convicted of two offences against different 
snb-seotions but as the learned Sessions 
Judge rightly pointed out the facts dis¬ 
closed one offence and he should be con. 
yioted only under one sub-section. Accord, 
ingly he was fined Rs. 76 for breach of 
8. 21 (a) of the Aot which runs as follows: 

Any person who fishes In any flebeiy not- 
having a right to fish therein or in a way in 
which he is not entitled to fish therein shall be 
punished. 

It was alleged that the applicant fished 
in a fishery of which he had a lease in 
Kyaukkyi Township, Toungo, in a prohi¬ 
bited manner by using an engine for pump¬ 
ing up and baling out water. The facts- 
are admitted but it is contended that in 
doing what he did the applicant was 
guilty of DO offence. In order to see what 
methods of fishing are prohibited, it is- 
necessary to look at R. 45 of the Rules 
made pursuant to the Burma Fisheries- 
Act, and that Buie ouriooely states tbat^ 
the following methods of taking fish are- 
absolutely prohibited : (b) Baling ezoept 
baling water from ius or goks" provided 
that the Deputy Commissioner ncay per¬ 
mit the method specified in Cl. (b), i. e- 
baling with the special sanction of the 
Commissioner, and provided also that in 
the ease of any fishery in whioh baling 
has been oontinnously permitted such- 
baling shall be deemed to be permitted 
until the Deputy Commissioner expressly 
states that it shall be prohibited. The 
meaning of this Rule is quite clear : it is- 
that baling is not allowed. The ban placed 
by the Rule upon baling may be lifted at; 
any moment by the Deputy Commissioner: 
with the Commissioner's sanction and 
baling thereafter, so long as it has been 
Continuously permitted, oan be practised 
without infringement of the law until the 
Deputy Commissioner again prohibits it. 

There is no kind of evidence in this 
case that the ban against baling was ever 
lifted by the Deputy Commissioner, but it 
is sought to say that the words “balizig 
has been continuously permitted" cover a- 
set of oiroumstanoes in which baling has- 
taken place by different persons over 
long period without let or hindrance. If 
this bad been what the Legislature intend¬ 
ed, it would have been easy to frame-the 
Rule "has been oontinnoosly practised" ^ 
instead of "has been oontinnously permit¬ 
ted"; but the rulewaa framed in the latter 
way and there is no donbt4hat ihe use of 
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|thi8 engine must be deemed in all oases to 
be an offenoe exoept where the person 
against whom proof is given of having 
used saoh an engine is able to show the 
express permission whioh is indicated by 
the Proviso to B. 45. Aooordingly, the 
applicant was rightly convicted. Techni¬ 
cally it is a criminal offence as has been 
pointed ont; bat there may be in oases of 
this kind little, if any, moral stigma. This 
application for revision is therefore dis¬ 
missed. 

s.o./r.k. Applioation dismissed. 
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Mackney J. 

M. I. Mamsa and ottiers — Applicants. 

V. 

The King. 


Criminal Bevn. No. 286.B of 1937, De¬ 
cided on 15th June 1937, against order of 
Dist. Magistrate, Rangoon, D/. 5th April 
1937. 


(a) Criminal P. C. (1898). Si. 443 and 446 
(1)—Omiiiion of Diilrict Magiitrata to re¬ 
cord finding on application under S. 443— 
Committal order implying that he had come 
to finding—Omiiiion doea not vitiate pro¬ 
ceeding—It ii lufficionl that hedectdec under 
S. 443 and commit* case under S. 446 (1). 

The omliiion of the Dietriot Magietrate to re¬ 
cord hie flading on the application under S. 418, 
does not vitiate hie prooeedlnga where he implies 
In hie committal order that he has oome to a 
flodlng. It la euffioient that he hae decided under 
8. 448 that the case ought to be tried under the 
ptorleloDi of Ch. 88 and oooMi^tteDtly hae under 
B. 446 (1) committed the oaee lor trial to the 
Court of deiiioD. tP 108 0 2; P 107 0 1] 

(b) Criminal P. C. (1898), S. 215 — High 
Court Judge prcsidlog over Seaeiene can 
quaih commitment under S. 215. 


The Judge of the High Court piealdiag over the 

Oouit, haa power under 
D. Slo to quash a commitment made to him by a 
oompetant Magistrate: AIR 1999 Oal 766 R^l 

[P 107 0 X] 

Eyaw Din and Ba Han — 

for Applioants. 

Jones for Ton By a — for the King, 


Order. The three applioants were com¬ 
mitted by the Dietriot Magistrate of Ban. 
goon for trial by this Oonrt on charges 
framed onder Ss. 482, 483 and 485, I. P. 0. 
It will be noted that one of these offences.' 
namely that under B. 486, is triable by » 
Oonrt of Session as well as by a 
Irate of the First Glass. Ordinarily the 
yel riet Magistrate, who is specially em- 
powered to try certain eases triable by the 
• of Beceion, oonld have tried this 


case. The maximum penalty whioh may 
bs inflicted is three years’ rigorous im¬ 
prisonment, and the District Magistrate, 
Bangoon, may inflict imprisonment up to 
four years in such a case as the present. 
The Distriot Magistrate has given his rea. 
sons for committing the ease to the High 
Court in his committal order. He saye 
that: 

The aooueed claimed a jury trial before the High 
Court of Judicature at RaDgooo on the ground 
that the complainant iaaEuiopaan British eub- 
jeot and the aooueed are Indian British subjects. 
Hence this committal. 

The application in question was filed on 
23rd March 1937. The Magistrate re. 
corded no order thereon save: "File in the 
proceedings". The applioants asked that 
the Court should record a finding that the 
case against them was one whioh ought 
to be tried under the provisions of Cb. 33, 
Criminal P. C. and that the case may be 
committed for trial by a jury by the High 
Court of Judicature at Rangoon. The 
Magistrate did not bold any inquiry. 

8. 443, Cl. (1), Criminal P. C., lays it 
down that when such a claim as this 
is made the Magistrate inquiring into or 
trying the case after making snob inquiry 
as be thinks necessary, and after allowing 
the accused person reasonable time within 
whioh to adduce evidence in support of 
his claim is to record a finding. Appar¬ 
ently in tbe present case the learned 
Distriot Magistrate did not think that any 
inquiry was necessary. 

On tbe opening of the trial in the High 
Court, Dr. Ba Han, who appeared for 
two of the applioants.accused, stated that 
tbe procedure adopted by tbe District 
Magistrate on his application that tbe ao. 
ouaed should be tried under the provisions 
of Cb. 33, Criminal P. C., was defective as 
no inquiry has been made as to tbe status 
of tbe oomplainaDt and tbe accused and 
no finding was oome to as to their being 
or not being respectively a European Bri. 
tish subject and British Indian subjects. 

He claimed that tbe accused could be 
tried by this Court only under those pro- 
yisione, and he therefore asked that the 
proceedings might be sent back to tbe 
Distriot Magistrate to have them regular, 
ized, or, alternatively, that an adjoorn. 
ment s^uld be given to him to permit 
him to make an application to tbe Appel¬ 
late Bide of this Court to quash the com. 
mittal. He also claimed, under the pro. 
Tisions of 8. 376, Orlminal P. 0., to have 
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a majority of Indian British subjaots on 
tho jury, Mr. Kyaw Din, who appaared 
on behalf of the remaining accused, sup¬ 
ported the application. Mosely J. who 
presided over the Sessions held that the 
provisions of S. 275, Criminal P. G., 
could not be invoked nnless there had been 
a finding under the provisions of the Code 
as to the status of the persons concerned. 
He does not say in so many words that 
there had been no finding on the point in 
the present case, but he seems to have pro¬ 
ceeded from the accused’s contention that 
there had been none. He remarked that 
this Court has no power to send the pro¬ 
ceedings back to the committing Court to 
be regularized, and that as the committal 
was in any case a legal one (S. 485,1. P. G., 
being triable by a Court of Session), no 
adjournment should be allowed for an 
application to the Appellate Side of this 
Court to quash the committal. “Least of 
all” he said, 

would an adjournmeDt have been jaatifled at this 
late stage. Dc. Ba Han bimeelf appeared for (he 
aoonaed in the oommitting Court, and it was for 
him, as well as for the tlagiatrate, to see that 
there waa an inquiry into the olaim to be tried 
under Ch. S3. 

The applications were accordingly refus- 
ed, The trial was held and the jury chosen 
in the ordinary way. At the close of the 
trial, the jury returned a divided verdict, 
which Mosely J. refused to accept, and be 
directed that all the three accused should 
be retried on all three charges. Taking 
advantage of this fresh opportunity offered 
them, the accused have now applied on the 
Appellate Side of the High Court for an 
order that the District Magistrate’s order 
of committal was an order under the pro- 
visions of Ch. 33, Criminal P. C., or for an 
order remanding the proceedings to the 
District Magistrate to make the necessary 
inquiry and to come to a finding regarding 
the nationality of Mr. Pope, the com- 
plainant, and the applicants-acoused, or 
again, for an order to quash the committal. 

As regards the second prayer, I do nob 
know of any provisions of the Code by 
which such a procedure could be adopted. 
It appears to me that the only course would 
be to ask for the committal to be quashed, 
if it is held that the District Magistrate’s 
order was not an order under the provi. 
slons of Ch. 33, Criminal P. 0. 'When this 
application was presented to me, I was at 
first in doubt whether it was open to me to 
go into the matter which appeared to have 


been decided by my learned brother sitting 
on the Original Side. On refieotion, however, 
1 have come to the oonolusion that the 
matter has not really been decided by him 
in such a manner as bo prevent the appli¬ 
cants raising the question before me. What 
my learned brother decided was (l) that ho 
could not send the proceedings back to the 
oommitting Court to be regularized, and (2) 
that an adjournment should not be allowed 
for an application to be made to the Appel¬ 
late Side of the Court to quash the com¬ 
mittal. As for the first point, it is not now 
in question, and as for the second point, 
that also is not in question. I take it that 
my learned brother also did not decide 
whether or not the committal had been 
made under the provisions of Gb. 33, Cri¬ 
minal P. C., that is a question that he was 
not asked to decide, beoanse the learned 
counsel who appeared for the aoonsed 
assamed that no finding had been come to 
as to the aoonsed being British Indian sub¬ 
jects, and the complainant a European 
British snbjeot. It appears to me therefore 
that bis decision does not prevent me from 
considering the matter now. 

The learned counsel who appeared for 
the aooQsed now say that the reason why 
they made no application prior to 17th 
May was because they were under the 
impression that their application to the 
District Magistrate had been granted : 
again on 17th May they wrongly came 
to the conclusion that their application had 
not been granted, and so they told the 
Court that the District Magistrate had 
come to no finding on the point : now they 
perceive that they were under another mifl« 
apprehension at that time, and that the 
learned District Magistrate did in effect 
come to a finding on their applioation. It 
is admitted by all the parties that the 
complainant in this case is a European 
British subject and that the applicants- 
accused are Indian British subjects; these 
facts never were disputed, but were 

admitted in the District Magistrate’s Court, 
and that is why, I taka it, the learned 
District Magistrate held no inquiry. In 
the present case, it would obviously be a 
waste of time to quash the committal 
order in order that the District Magistrate 
should hold an inquiry, the result of whieh 
is a foregone oonolusion. 

It is true that the provisions of S. 443 
would have been fully oomplied with had 
the learned Distriot Magistrate recorded 
his finding on the applioation of the 
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aooosed before proceeding further. However 
in the oiroumetacoes, it does not appear to 
me that his omission to do so invalidates 
bis proceeding. It is sufficient that be did 
decide under S. 443 that the case ought to 
be tried under the provisions of this Cbap. 
ter, and, consequently, that be did under 
8. 446, Cl. (l). commit the case for trial to 
the Court of Session. Although the learned 
District Magistrate did not record a sepa¬ 
rate finding, he did in bis committal order 
in my opinion, imply that be had come to 
]a finding that the applicants.accused are 
Indian British subjects and that the com¬ 
plainant is a European British subject and 
that the case ought to be tried under the 
provisions of Ch. 33 of Criminal P. C. He 
has expressed that finding in all too brief 
a manner, but the finding is there. His 
words, in effect, amount to this : 

The aooueed claim a jury trial before the High 
'Court of judicature at Baogoon on the ground 
that the oomplainant ie a European Britieh eub* 
jeot and the acoused are Indian Britieh eubjeots. 
There ie no diepnte on this point. The aooused 
ate entitled to have their applioationa granted: 
'benoe I commit them. 

But for such a finding, there would have 
been no occasion whatsoever to commit the 
case to the High Court. It cannot, in my 
■opinion, be held that there has been no 
1 inding on the application of the accused; on 
the contrary, there has been a finding in their 
iavour. I might add that bad an applica- 
tloD been made to the Jndge presiding at the 
‘Sessions of the High Court to quash the 
committal, and had that application been 
refused, it would not, in my opinion, have 
‘been open to me to deal with this applica¬ 
tion. In fact, no such application was 
made, or thought of, although in view of 
the recent decision of a Full Bench of the 
Calcutta High Court, 57 Cal 1042' a Judge, 
presiding over the Bessions of the High 
Court, has power under B. 216, Criminal 
P. 0. to quash a commitment made to him 
by a competent Magistrate. All that the 
learned Jndge was asked to do was to 
return the proceedings to the Magistrate 
for regulariration or to grant an adjourn¬ 
ment in order that an application might 
be made to the Appellate bide. The ap. 
plication was made on the assumption 
'that there had been no finding under 
B. 443. Criminal P. O., and the learned 
Judge's order proceeded on that euppoeU 
tloD. The position would have been differ. 

1, filmpccor V. QlrUobandra Eaoda, A I B 1999 
Oal Td6= 1939 Or 0 468^198 I 0 483^81 
Orli J 606= 6T Oal 1043=840 W NIS(BB). 


ent if he bad been asked to decide whe¬ 
ther there had or had not been a finding, 
and had decided that there had been no 
finding. 

The application, then to quash the com- 
mittal order by the District Magistrate of 
Bangoon is rejected. There is, in my opi- 
nioD, no reason for quashing it, as it was 
in order. Application was made to the 
Court under the provisions of Ch. 33, 
Criminal P. C., and the learned District 
Magistrate, Eangoon, has approved of 
that application and committed the ap. 
plioants. aooused to the Bessions of the High 
Court for trial under the provisions of 
Cb. 33 of Criminal P. C. 

S.O./e.K. Application rejected. 
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Roberts, C. J. 

M. Ulla — Applicant. 

V. 

The King. 

Criminal Hevn. No. 263-B of 1937, 
Decided on 16th June 1937, from order of 
Fifth Addl. Magistrate (1), Rangoon, D/. 
15th March 1937. 

Burma Suppreiiion of Brothel* Act (2 of 
1921), S. 11 (a)^Sentence—Proper sentence 
it of imprisonment — Sentence of fine or in 
default imprisonment is entirely inadequate. 

Where a person is oonvioted of an oSenoe of 
managiog a brothel under 8. 11 (a) of BurmaSup* 
preesion of Brothels Aot, a sentenoe of floe or in 
default Imprisonment is entirely inadequate in 
such a case. To stamp out an offence of this kind 
it is proper that the offender should be sent to 
prison. [P 108 0 1] 

Eyaw Zan— for Applicant. 

Order.—This is an application in revision 
arising out of the order of the fifth Addi- 
tional Magistrate, Rangoon, wbioh wae 
brought before the SeBsions Judge of Han. 
thawaddy with a view to make a reoom- 
znendatioD to this High Court, wbioh he has 
refused to make, that the oonviotion and 
sentenoe of the applicant sbonld be set aside. 

I am not surprised, having read the evi¬ 
dence, that the Sessions Judge refused to 
make any such recommendation, and it is 
clear that in effeot the prooeediogs before 
the Magistrate have been reviewed with 
muoh the same thoroughness as they 
would have been reviewed in the ease of 
an appeal. 

The case for the prosaontioD, whioh was 
aeoeptod in the trial Court, was that this 
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man Ulla was living in one room and in 
the next room, whioh he had taken out in 
another name, he was managing a brothel, 
and there was a great deal of evidenoe to 
show that these premises were used as a 
brothel over quite a long period. The fine 
of Es. 30 or in default 16 days’ rigorous 
imprisoDCDSot iS| to my x&ind eDtirsly 
inadequate to pass in a case where a man 
has been convicted of the offence of mana. 
ging an establishment of this kind, and 
accordingly I have to think what the proper 
penalty is. My own view is that offences of 
this kind will only be stamped out when a 
sentence of imprisonment is passed, but 1 
am loth in this Instance to give effect to 
that view without giving the applicant the 
option of a fine, since if he had not applied 
in revision be would have escaped with 
the penalty whioh the Magistrate thought 
fit to impose upon him. It cannot how. 
ever be too widely known that the proper 
penalty for the offence of managing a 
brothel under S. 11, Brothels Act, is that 
the offender should be sent to prison, and 
I hope that in future where a conviction 
of this kind is recorded, that sentence will 
be passed. In this case the applicant will 
be fined Bs. 160 or in default three 
weeks’ rigorous imprisonment. 

a.l./b.k. Sentence enhanced. 
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Leaoh J. 

Maung Chit Khin and another — 

Appellants. 

V. 

U Ba and another — Respondents. 

Special Second Appeal No. 380 of 1936, 
Decided on l7th June 1937, against decree 
of Asst. Dist. Court, Mandalay, D/. 27th 
August 1936. 

Buddhiit Law (Burmeae)—Mortgage—Equit¬ 
able mortgage by Burman — Barman’s wife 
dying leaving son — Decree paaaed on mort* 
gage^Burisan marrying again — Suit by son 
for declaration that mortgage decree did not 
affect his mother’s share — Second marriage 
held did not affect mortgagee’s rights—Even 
if first wife was not consenting party, hus* 
band became sole owner on her death and in* 
crease in property enured to benefit ef mort- 
gagee. 

An equitable mortgage was created by a Bor* 
man. His wife died afterwards leaving a son. A 
mortgage decree was passed. The Barman after¬ 
wards married again and the exeontion of the 
mortgage decree was stayed pending the decision 


V. U Ba {Leach J,) A. L B* 

of a suit whioh was brought by the son for a de- 
olaration that the mortgage deorse did. not affeot- 
his mother’s share of the property : 

Held the eeoond marriage of the mort¬ 
gagor did not afleot the rights of the mortgagee,, 
the decree having been passed before the marriage 
and even if the firet wife was not ooDsentiog 
party, on her death, her husband beoame absolute 
owner of the property subject to the mortgage he 
had created and his interest in property having 
Inoreased. the Inoreasa enured to the benefit of the 
mortgagee x A 1 R 1919 P C U and AIR 1997 
Cal 665, Rel. on, [P lOB 0 3) 

A. N, Basu — /or Appellants, 

E. Maung — for Respondents, 

Judgment.—Maung Ba Din, the father 
of the appellants, borrowed Bs. 150 from 
the reepondents, who are husband and) 
wife, and as security for the loan deposited 
with them the title deeds of certain paddy 
lands by way of equitable mortgage. Mg. 
Ba Din married Ma Toe, who is the mother 
of the appellants. Ma Toe died in 1938 
and subsequently, on 24tb September 1934 
Maung Ba Din married Ma Obn Sein. On 
18th June 1934 the respondents filed a 
suit against Maung Ba Din on the mort¬ 
gage and on 17th September a prelimi¬ 
nary mortgage decree was passed. A 
final decree followed on 17th June 1936’ 
but the sale of the property was stayed 
pending the decision of the suit out of 
which this appeal arises. The suit wae 
filed by the appellants for a declaration 
that they bad a seven sixteenths interest 
in the property, on the ground that the- 
mortgage decree did not affect their 
mother’s interest. The trial Oonrb (Town¬ 
ship Court of Madaya) deoread the suit,. 
but upon appeal to the Assistant District 
Court of Mandalay this decision was re¬ 
versed and the suit was dismissed with 
costs. 

The learned advocate for the appeUants- 
contends that as their father married again 
they are entitled to a half share. Wfaat-|< 
ever would have been the position if the' 
marriage had taken place before tbe pass¬ 
ing of the mortgage decree, it is quite clear 
that the second marriage does not affeot 
tbe mortgagee's right to retain the foil 
decree. The mortgage had been created 
during tbe lifetime of Ma Toe and, aesum- 
ing that she was not a oonsenting party to | 
it and her interest was not affected by it, 
on her death Manng Ba Din become the 
absolnte owner of tbe property, subject to 
the mortgage which be himself bad creat¬ 
ed, His interest in the property having 
inoreased, the inoroase enured to the bene- 
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fit of the mortgagee, see 23 0 W N 841^ 
and 31 C W N 985.^ and this was the posi¬ 
tion when the respondents obtained their 
mortgage decree. It is not necessary to 
discuss whether the position would have 
been different if Maung Ba Din had mar¬ 
ried Ma Ohn Sein before the legal proceed¬ 
ings were instituted and the decree ob- 
tained. Mr. Basu rightly concedes that 
the oases 1 have just referred to have ap¬ 
plication to the present case. It follows 
that the appeal fails and it is accordingly 
dismissed with coats. 

S.O./b.E. Appeal dismissed. 


1. Baser Khan v. Leakat Eoeeein, AIR 1919 
P 0 14=60 I 0 678=33 0 W N 841 (P 0). 

2. Behary Lai Sen Indra Narayan Bando- 
padhya. AIR 1937 Cal 666=104 I 0 306= 
31 0 W N 986=46 0 L J 671. 
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The King 

V. 

Nga Tok Hla Bespondent. 

Criminal Appeal No. 607 of 1937, De. 
oided on 14th June 1937, against order ol 
Sees. Judge, Thaton, D/- 2Qd February 
1937. 

(a) Criminal Trial—Appeal—Period allowed 
Appeal by accused aiainst conviction on 

ene charge — Appeal against acquittal on 
enotber charge auggeated in that appeal— 
Appeal by Crown from acquittal-Few dayi 
b^la could bo oxcutod. 

oonvloted on one oharse and 
aoqnltt^ on another charge. On appeal from hie 

vlotTin^'S’ "oggeited that proper oon- 

vlotion ahonld have been on charge oq whioh he 

was aaqnltted. Hence, Grown filed an appeal from 

the original order of acquittal on that charge. 

•tma khot woo ollowed : 

Held that althoogh Government ahonld file an 

«peditlon, yet when 
the Interim time had been ooonpied by another 

appeal f^om oonvlotlon by the acooaed and the 

pnmn waa filed on enggeatlon made in 

. ?a?. aoonaed, few daya delav 

TOM ****.9i®«“ ^®® «*oa*able : A Z B 

1988 Rang 146, Bel. on. [p iiQ Q 3] 

(b) Penal Coda (1860), S. 414-Proparty re- 
mmd from dead body—Accused volunUrily 
helping In diapeaing of It - Offence under 
S. 414 bold committed. 

Wbete an aoonsed mlaapproprlated property 
from the body of a dead person and volantarUy 
nelped In dlapoilng ol It: 

B$ld that the property amonnted to itolen pro- 
9®rty and oflenoe oommttted fell nnder 8. 414. 

[P 110 0 1] 


Tun Byu — for the King. 

Maung Lati — for Respondent, 

Jadgment.—Ma Kalema leffc her home 
on 10th May 1936, in the morning, and 
the same afternoon her dead body was 
found. She had been wearing a gold chain 
and a pair of earrings : these had dig- 
appeared. From the state of the body, 
there was reason to believe that Ma 
Kalema had met her death by violence. 
On 20th May, a boy named Nga Ban San 
found two pawn.tickets lying in front of 
the public bouse at Pa-an. He gave these 
to his father Maung We, who reported 
the matter to responsible persons in the 
village. It may be noted that the dead 
body was found at a place some few miles 
from Pa. an. On 9th June, the Police 
Station Officer came to know of the matter 
and took possession of the pawn.tiokets. 
It was found that they related to the 
pawning of a gold chain and a pair of ear. 
rings by somebody called Kyaw Sein. It 
has been satisfactorily established that 
these gold chain and earrings were the 
gold chain and earrings belonging to Ma 
Kalema. On 12th June the respondent 
Tok Hla was arrested by the Circle In- 
epeotor of Police, who had information 
that he was the person who bad pawned 
the articles. The next day Maung Toka 
Hla made a confession before a Magis. 
trate, in whioh he stated that ’he had met 
with the actual murderers as they returned 
from the scene of crime; he pointed out 
to them that there was blood on the axe 
whioh one of them was carrying, and at 
last he was told that Ma Kalema, who is 
the cousin of his wife, had bean murdered, 
and he was made to swear seoreoy. Having 
taken an oath of secrecy, they gave him 
the gold chain and the pair of earrings 
and told him to pawn them: so after 
keeping them for ten days, he pawned 
them for Bs. 22, and took the money to 
Fo Yon, one of the men whom he had met, 
handed it to him and received Bs. 6 back. 
Maung Tok Hla and the persons implicated 
by him were brought before a Magistrate 
with a view to committal for trial. 

In his examination before the commit¬ 
ting Magistrate, Tok Hla told a more 
elaborate story, giving many more details 
as to how Ma Kalema bad met her death. 

In this version he stated that one Kyaw 
Sbein bad admitted that be bad attempted 
to abduct Ma Kalema, but unfortunately 
when he shut her mouth and squeezed her 
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throflit Bhd died. Tok Hla went with 
them to the place where Ma Kalema’s 
dead body was, and it was then decided 
that the best thing to do would be to 
make injuries upon the body so that it 
might be thought that she was robbed of 
her property: this was done and they all 
drank her blood in taking an oath of 
secrecy. Tok Hla then received the chain 
and the earrings which he pawned. At the 
trial, Tok Hla was charged under S. 414, 
I. P. 0., as well as under S. 302,1. P. 0. 
Tok Hla pleaded not guilty to both 
charges, but when, after the case for the 
prosecution bad been closed, be was called 
upon for his defence. Tok Hla denied that 
he had committed the murder, but admit* 
ted that he had committed an offence 
under S. 414,1. P. 0. The learned Sessions 
Judge acquitted the other accused, but 
convicted Tok Hla under 8. 302, read with 
S. 34, I. P. C. He further acquitted him 
of the charge under S. 414, I. P. G., giving 
no reasons therefor. On appeal to this 
Court the conviction of Tok Hla was set 
aside. In the opinion of the Bench he 
should have been convicted under S. 414, 
I. P. 0. 

The order of acquittal of an offence 
under S. 302, I. P. C., was passed on 23rd 
March 1937, the appellant having been 
convicted on 2nd February 1937. On 10th 
May 1937 the Local Government filed 
an appeal against the order of acquittal 
passed by the Sessions Judge in favour of 
Tok Hla in respect of a charge under 
S. 414,1. P. C. I have heard the learned 
Government Advocate and the learned 
advocate appearing on behalf of Tok Hla. 
There can be no doubt that Tok Hla has 
committed an offence punishable under 
S. 414, I. P. C., and that he ought to have 
been convicted thereunder. The charge 
was one which could be framed against 
him at the trial under 8. 236, Criminal 
P. 0. The property had clearly bean mis. 
appropriated from a dead person, and 
therefore was stolen property which he 
voluntarily assisted in disposing of. It 
may be noted that the finger-print expert 
deposes that the finger-prints on the pawn, 
tickets relating to these articles are those 
of Tok Hla. 1 shall therefore allow this 
appeal and convict Maung Tok Hla of an 
offence punishable under 6. 414, I. P. C. 
It was urged that some consideration 
should be given to the fact that the appeal 
was filed three months and eight days 
after the original order of acquittal. 


was laid down in 10 Rang 312^ that the 
Government should 61e an appeal against, 
an acquittal with all reasonable expedi. 
tion, and executive instructions have been 
issued to the effect that such appeals 
should be filed not later than three months 
after the date of the order of acquittal; in 
the present case that period has been 
exceeded only by eight days. In the in. 
terim there has been an appeal against his 
conviction by the respondent, and the pre¬ 
sent appeal appears to have been suggested 
by the order passed on the respondent’s 
appeal. In the ciroumatanoes I am not 
prepared to hold that there has been an 
unreasonable delay in the filing of the 
appeal. Between 23rd March 1937 and 
10th May 1937, there was an interval of 
about ten days, when the Courts were 
closed for the Easter holidays and the 
Burmese New Year. 

Now, on bis own admission, the respon- 
dent knew that bis wife’s cousin had met 
her death owing to violent treatment by 
other persons: instead of at once giving 
information to the police about the matter 
or even to the deceased’s relatives, be took 
advantage of her death to his own pro&t. 
It would appear that he would never hava 
given any information unless he bad be¬ 
come suspected and arrested and it had 
become known that be was the person 
who pawned the jewellery : even then be 
does not appear to have told the truth 
about the matter — judging from the 
difference between his story as given to 
the Magistrate before whom he made the 
confession and the story as given before 
the committing Magistrate. He is a young, 
man of 19 years of age. No previous con¬ 
victions have been proved against him. 
The maiimum sentence for such an offence 
as that for which he has been convicted ie 
three years' rigorous imprisonment. The 
oiroumetanoes are about as bad as they 
could be, and in my opinion this is a case 
in which the maximum sentenoe ought to 
be infiicted. I therefore direct that Maung 
Tok Hla do suffer three years* rigorous 
imprisoument. 

B.D./B.K, Order accordingly* 


1. Bmpetot V. U Ban Win, AIR 1939 Bang 146 
=1939 Or 0 709=138 I 0 698=10 Bang 31^ 
=83 Or L J 701. 
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Leaoh J. 

5. Bulli Avpana — Appellant;. 

y. 

Suhamal — Beepondent. 

Second Appeal No. 6 of 1937, Deoided on 
lltb June 1937, against the deoree of Diet. 
Oourt, Amherst at Moulmein, D/. 21st 
Deoember 1936. 

Hindu Marrlage^Tkking of leTen 

•tops by bride and bridegroom is moat eiaen* 
tial thing for valid'marriage—Marriage does 
not become invalid merely because more steps 
are taken. 

The eseeDtlal thing for the performance of sapta- 
padl ceremony in a Hindu marriage is that the 
bride and bridegroom maeb take seven stepe. 

[P Ul 0 3] 

Where therefore the bride and bridegroom 
walked round the aaored fire eeven times : 

Held that the eaptapadi ceremony was duly 
performed and the mere fact that they took more 
than eeven etepe did not make the marriage invalid : 
AIR 1928 Rang 202, Dissent. [P 111 0 2} 

Chari — for Appellant, 

K. C. Sanyal — for Respondent, 

Judgment.—The appellant sued the res. 
poudent in the Township Court of Moul¬ 
mein for a declaration that the respondent 
is not bis lawful wife and therefore not 
entitled to demand that he should maintain 
her. The suit followed an application made 
by the respondent for an order for main, 
tenanoe against him under 8.488, Criminal 
P. G. This application came before the Sub. 
divisional Magistrate of Moulmein, who 
held that the respondent was the appeU 
lant’s lawful wife, and directed that be 
should pay to her monthly the sum of 
Bs. 30. An application to this Court for the 
leyision of the order followed, but the 
applioation was dismissed, and the appel. 
lanb then instituted the suit out of wbioh 
this appeal arises. 

The parties are Sudras, and the Town, 
ship Court held that all ceremonies essen. 
tial for a valid marriage had been per. 
formed. Evidence was given to this effeot 
by a Brahmin priest, Vythinatbam Iyer, 
who officiated at the ceremony. The trial 
Court accordingly dismissed the appellant's 
suit. The appellant then appealed to the 
District Court of Amherst, which concurred 
In the decision of the trial Court. The 
appellant now asks ibis Court to reverse 
the decisions of the lower Courts on the 
Snmnd that a ceremony essential to a 


valid marriage had not been performed. 
The defect alleged is that instead of the 
bride merely taking the seven steps required 
in the saptapadi ceremony, she and the 
appellant walked round the sacred fire 
seven times. The learned Judge held that 
as the respondent bad taken seven steps in 
the course of carrying out this rite — the 
taking of seven steps being the essential 
part of the ceremony — the fact that she 
had taken more than seven did not invali¬ 
date the marriage. I am in entire agree- 
ment with this view which is supported by^ 
authority. 

Mr. Chari, on behalf of the appellant, 
has relied on 1 Rang 129.^ In that case 
MaoGoll J. held that there had not been a 
valid marriage because the performance of 
the saptapadi ceremony there consisted of 
merely walking round a receptacle five 
times. The learned Judge did not take into 
consideration the fact that more than seven 
steps bad been taken by tbe bride and 
based bis decision on the following passage 
to be found at p. 286 of Edn. 3 of Sir 
Hari Singh Gour’s “Hindu Code 

Of!aIl the oeremoniee, the one whiob ia moat 
Inaieted on and which haa outlived the reat ia the 
eaptapadi oe advanoing Eeven atepa, coneiating in 
the bridal pair facing and approaching eaoh other 
atep by atep till they join handa on tbe completion 
of tbe aeventh etep which ia then regarded aa the 
final and irrevocable atep. 

It is quite clear however that it is not 
essential, when the saptapadi oeremony is 
performed, that the bride and bridegroom 
should face one another and the bride take 
seven steps in the direction of the bride¬ 
groom. Sir Hari Singh Gour makes this 
quite clear at p. 287 where he points out 
that whatever may be the variation in 
the mode of taking the seven steps, all 
agree that with tbe completion of the 
seventh step, marriage becomes irrevocably 
complete. In Sir Ernest Trevelyan’s work 
on Hindu Law, no reference is made to the 
performance of the saptapadi ceremony by 
the bride taking seven steps in the direo. 
tion of the bridegroom. At p. 64, Edn. 3, 
tbe ceremony is described as follows : 

Tbe bride aod bridegroom walk round ihe fire* 
and then comes the most material of marriage 
rites. The bride Is oonduoted by the bridegroom, 
and directed by him to stepsuooesaively into seven 
ciroles, a text being reolted at eaoh step. 

Sir Gooroodass Banerjee observes in bis 

m Marriage and 

Stridbana : 


1. Bamplyar v, Deva Bama, A I B 192& 
308=16 I 0 418=1 Kang 129. 
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The bride is then made to walk seven steps. This 
is the most material of all the nuptial rites, as, 
aocording to the sages, marriage becomes complete 
and irrevocable on the completion of the seventh 
step. 

I am not bound by fcbe deoision in 1 
Bang 129^ and with great respeot to the 
learned Judge who decided it, 1 take a dif. 
ferent view of what is essential for a valid 
.performanoe of the saptapadi rite. The rite 
in this ease was performed to the satis, 
faction of the officiating Brahmin priest, 
and it is quite clear that the bride did take 
the seven essential steps. The appeal must 
therefore be dismissed with costs, advo. 
oate's fee four gold mobnrs. 

e.B./b.E. Appeal dismissed* 
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Bobebis C. J. 

Maung Sein Hlaing and another 

Appellant. 

V. 

The King. 

Criminal Appeal No. 483 of 1937, De. 
eided on 16th June 1937, from order of 
Honorary Magistrate (Second Benoh), 
Bangoon, D/- 8th April 1937. 

Penal Code (1860), S. 380~Accused young 
man of 19 years of good parentage and edu¬ 
cation convicted under S. 380 for stealing 
-cycle and sentenced to whipping*—Sentence 
of whipping held should be upheld even 
though accused was first offender. 

A young man who commits an offence for the 
'first time may be given a fresh start in life and 
should not, unless it is imperatively neoesBary, be 
sent to prison; but because a young man has well- 
to.do parents aud beoauee no reason oau be 
assigned for his breach of law he should not 
esoape punishment altogether. [P 113 0 8j 

Where therefore the aoonsed who was a younS 
man of 19 years of age, of respectable parentage 
and good education stole a oyole of one of the 
pupils from his High Bobool and pawned it for a 
sum of money, was oonvloted under S. 880, and 
was sentenced to SO lashes : 

Held that the sentenoe of whipping should be 
upheld even though the aooosed was a first 
ofiender. [P 113 0 3J 

J. B. Sanyal — for Appellant. 

Judgment.—In this ease Mr. Sanyal 
has made a very strong appeal on behalf 
of bis client Manng Bein Hlaing who ^as 
Qonvioted of stealing a bicycle and sentenoed 
by the Second Benoh of Honorary Magis. 
trates. Bangoon, to snfifer a penalty-of 20 


The King [Roberts C. J.) A. I. R. 

lashes under the Whipping Act of 1909 ; 
and it is said that the sentenoe is harsh 
and excessive and the proper oonree for 
the Magistrates to have employed was to 
have bound the offender over under the 
provisions of 8. 562, Criminal P. C., having 
regard to bis age, obaraoter and ante- 
cedents and to the oiroumstanoes in whioh 
the offence was oommitted. 

The facts show that the appellant is a 
yonng man of respeotable parentage and 
good ednoation, who is 19 years of age, and 
certainly not only old enongh to know 
better but of an age when his oonduot oan 
no longer be regarded as a mere boyish 
prank. The oyole whioh be stole had been 
left outside the Cushing High Bobool by 
one of the pupils and it was only by a very 
luoky ohanoe that its whereabouts was 
disoovered. It was pawned for a sum of 
Be. 60, or thereabouts, by the appellant, 
and his oounsel explains to me that be was 
not in want; and there seems to be no 
reason assigned why he was in need of 
money. I am asked to say, first, that this 
is a ease of sndden temptation, and, 
seoondly, the fact that the appellant had 
not been oonvioted before renders it nn. 
desirable that be sbonld be snbjeoted to a 
penalty now. I think there is muoh to be 
said in favonr of the view that a young 
man may be given a fresh start in life and 
shonld not, nnless it is imperatively neces¬ 
sary, be sent to prison, bat I entirely dis¬ 
agree with the view that beoanse a young 
men has well-to-do parents or beoanse no 
particular reason oan be assigned for his 
breach of the law be should, in a ease like 
this, escape punishment altogether. I am 
glad to hear it said that his parents pro¬ 
pose to look after him oarefnlly and to 
look after him in snob a way that be is 
not likely to repeat this. I think one of 
the sorest gnarantees that oan be given 
against the oommission of offences of this 
kind by anyone is the certainty that when 
the offenoe is oommitted and detected the 
aoonsed person will not go nnpnnished. I 
therefore think that the sentence passed 
by the Honorary Magistrate was right. 
The appeal is dismissed and the sentenoe 
of whipping will stand. 

K.B./B.K. Appeal dismissed. 
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Spargo J. 

J/a Shwe Tu and another — Appellants. 

V. 

Maung Ba San — Respondent, j 

Second Appeal No. 371 of 1936, Decided 
on 3rd Jane 1937, against decree of Diet. 
Oourt, Shwabo, in 0, A. No. 8 of 1936. 

Mortgage — Mortgage bond containing 
independent covenant to pay intereat at 
'Tegular intervals beaides providing for pay* 
ment of principal with intereat on demand— 
Suit for personal decree on account of 
interest can be brought — Each breach gives 
fresh cause of action for limitation. 

Where a mortgage bond ooatains Independent 
•pereonal oovenant to pa; Interest ever; month or 
every quarter or at some regular interval beeidea 
.providing for pa;meDt of ptinaipal with intereat on 
demand, a suit based on the oovenant to recover 
'interest personally from the mortgagor is open to 
the mortgagee. Failure to pa; interest gives fresh 
oau^e of aoiion to the mortgagee ever; time there is 
■A breaoh and a fresh period of limitation has to be 
oaloulated from the date of each breaoh: Case law 
rreferred, [P 114 0 1, 3) 

Basu — for Appellants. 

K. C. Sanyal — for Respondent. 

Judgment.—In Civil Regular Suit No. 41 
-of 1934 in the Township Court of Wetlet 
the plaintiff Maung Ba San sued for reoo. 
yery of Bs. 1000 being interest due on a 
mortgage deed. He was granted a simple 
money decree. On appeal to the District 
Oourt of Sbwebo the defence was raised 
that the suit was barred by limitation and 
the learned Distrlot Judge held that there 
was in the bond a personal oovenant for 
the payment of the interest each month 
and on the failure of the mortgagors to pay 
this interest eaoh month, the mortgagee 
•had a separate cause of aotion for its reoo. 
very. He therefore held that the suit was 
not barred by limitation and dismissed the 
appeal. 

In this Court Mr. Basu’s argument has 
been to the effeot that the definition of 
^^mortgage money” in S. 68. T. P. Aot, is 

the principal money and interest of which 
payment is secured for the time being”. 
TThe mortgagee may sue under O. 34, Civil 
P. 0., or under 8. 68, T. P. Aot, but in no 
other way. If be snes under 8. 68 for the 
interest alone, he is suing for part of the 
mortgage money and must therefore be 
held to have waived the rest and since he 
is not suing to enforoe a security, his suit 
will be barred six years after the date of 
•axeoutioQ of the iostrument. It is six years 
.after the date of execution of the lostru. 
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ment because of the decision in 6 Bang 297^ 
The iostrument contains the provision that 
We will also pay the principal when 
required by the creditor”. Therefore the 
principal was payable on demand, therefore 
the period of limitation runs from the date 
of execution of the instrument. 

Mr. Basu therefore claimed that the suit 
was barred by limitation. He further 
argued that the plaintiff could not get a 
personal decree until the property has been 
sold and quoted 52 All 363* and 62 M L J 
170. Neither of these oases appears to me 
to be in point because what is referred to 
in these oases is a personal decree under 
O. 34, R, 6 and that is clearly not what is 
being sued for here. For the respondent, 
Mr. Sanyal argued that there was a special 
oovenant in the deed regarding payment of 
interest. It reads **We will pay the 
interest due regularly every month”. Then 
the mortgagee hae every month a right of 
action to recover the interest on failure to 
pay. The definition of mortgage money 
does not mean that you cannot make a 
contract which will enable you to sue for 
the interest separately apart from the 
security. He referred to S. 67, T. P. Aot, 
and said that such a contract would ba 
a oontract to the contrary” in the open, 
ing words of that section. 

I am of opinion that the appeal fails and 
must be dismissed. In 4 Lab 32* their 
Lordships of the Privy Council dealt with 
the case where there had been a previous 
suit for interest due. The question arose 
whether such a suit barred a subsequent 
suit for the principal. In that particular 
case their Lordships of the Privy Council 
held that it did, but in the course of their 
judgment there occurs this passage : 

If therefore the plaint original!; broaght oama 
to be ptoporl; interpreted as olaiming onl; a per. 
eonal relief in reapeot of the unpaid interest, the 
appellant'e oase woald be on surer ground 

and then followed reasons why the appel. 
lant’s oase was not on such sure ground. 
But the point of the matter is that there 
is nothing there to suggest that a suit for a 
personal decree for interest apart from the 

1. T. 0. Bose V, Obedur Babman Ohowdbury, 
AIR 1938 Bang 189=:111 1 0 183=6 Bang 
297. 

3. Baba Badba Krishna ▼. Ta] Baroop. A I B 

1980 All 69=128 10 821=63 All 868=1929 
A L 7 1994 (F B). 

8. Bundermnll v. J. 0. Galstaun, (1981) 63 U L 7 
170=137 I 0 673 (P 0) 

4. Kishen Naraln ▼. Pala Ua], A I B 1933 P 0 

419=73 I 0 187=601 A 115=4 Lab 83 (P 0). 
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seourity is something which cannot be 
permitted. It is suggested that the remarks 
made in this judgment are obiter in so far 
as they deal with the hypothetical case 
where the original plaint only claimed a 
personal relief in respect of the unpaid 
interest and perhaps this is true, but still it 
would be surprising to find such remarks 
in this judgment if it is true that personal 
relief in respect of unpaid interest is impos¬ 
sible to obtain, and this is the view taken 
by a Bench of the Madras High Court in 
31 M L J 437,® the headnote of which 
reads: 

Id the absence of an absolute oovenant prohibit* 
ing the mortgagee from euing before the principal 
becomes due, it is open to him to sue for the 
interest although the principal money may not 
become payable at the time. 

Mr. Basu criticized this case saying that 
no reasons have been given for the decision, 
but the reason is there. It is distinctly 
given. It is said that there was a “contract 
to the contrary” and therefore 8, 67, T. P. 
Act, does not affect the question. Then it 
was said that there was nothing to show 
whether in this particular case the suit for 
interest was brought against the mort. 
gaged property or whether it was a per. 
Bonal decree that was sought. But that is 
not the point and that does not appear to 
me to matter very much. The point is 
that a suit for the iutereat is capable of 
being brought. 

Numerous authorities were cited to show 
that where a mortgage bond contains an 
independent personal covenant to pay 
interest every month or every quarter or 
at some regular interval besides providing 
for payment of principal with interest on 
demand, a suit based on the covenant to 
recover interest personally from the mort. 
gagor is open to the mortgagee: see 48 
Mad 703® and 19 All 39^among others. It 
is clear therefore that a suit for a personal 
decree on account of interest in the present 
suit could be brought. 

Then it was said by Mr. Basu that if it 
were brought it will be barred by limita- 
tion. This argument was based on the eon. 
tention that the mortgage money consisted 
of the principal and interest but Bose’s 
case^ referred to above was one in which 

6« Sabbiah Obetty v. Euppammal, A I B 1917 

Mad 748=36 I 0 104=31 M L J 437. 

6. B. B« Bawmy Bao v. Official Aealgnee ol 

Madras, A I B 1936 Mad 1120=91 1 0 403= 

48 Mad 703=49 M Ii J 474. 

7. Mathura Das v. Baja Narindar Bahadur, 

(1897) 19 AU 39=33 I A 136=7 Saz 88 (P 0). 


there was no separate agreement in the 
mortgage deed to pay interest regularly 
every month. The failure to do this in the 
present case gave a fresh cause of action 
to the mortgagee every time there was a 
breach of it: see Mathura Das’scase"^ above; 
and indeed it is quite clear that a fresh 
period of limitation has to be calculated 
from the date of each breach. It is not) 
necessary to decide in this case whether 
the period of limitation is three years or 
sis because the suit only claimed interest- 
for the three years preceding the suit and 
therefore it is within time whether the 
period is three years or six. The appeal i& 
therefore dismissed with costs. 

d.s./r.k. Appeal dismissed. 
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Maoknet j. 

Tan Aung Ba — Appellant. 

V. 

The King, 

Criminal Appeal No. 653 of 1937, Deoi. 
ded on 6th July 1937, from order of Firsk 
Addl. Magistrate, Rangoon, D/. 12th Junfr 
1937. 

Penal Cede (1860), Ss. 323 and 452 — 
Aceuied convicted under Ss. 323 and 452 for 
offences committed on same occasion- Sepa* 
rate sentences for each offence held legal. 

Where a person la convicted for the ofienoes 
under S. 323 and S. 463 committed on one and 
the same ooaaslon he can be sentenoed sepa* 
rately for each offence. (P 116 0 3] 

Kyaw Zan — for Appellant, 

Judgment. The appellant is employed 
by the Rangoon Corporation as an Inspec¬ 
tor of illicit pork. It was his duty to prevent 
importation of pork into Rangoon Town 
which bad not been slaughtered in accord¬ 
ance with the rules of the Corporation. In 
pursuance of bis duty, be waited in a motor 
oar with some companions near the shop 
of one Kyu Hlaing, a restaurant keeper. 
He noticed that Kyu Hlaing was descend¬ 
ing from a has with a parcel and on exa¬ 
mination he found he bad some pork with 
him. He actually seized from Kyu Hlaing; 
the small quantity of pork that was found. 
For some reason he thought that Kyu 
Hlaing had somehow managed to get rid of 
a much larger quantity and that he had 
somehow or other concealed it in his shop. 
The appellant therefore marched into^ the- 
shop in spite of the protests of Kyu Hliang 
and his friends and started a search. Th& 
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evidenoe showed that tihe appellant behaved 
in a very outrageous manner taking no 
care of the property in the shop and doing 
a certain amonnt of damage by the rough 
manner in which he oonduoted the search. 
When Kyu Hlaing protested, the appellant 
became enraged and struck him on the 
head with a stick which he carried with 
him. For these acts the appellant was con. 
vioted under Ss. 452 and 323 I. P. C. 
Under the first Section he was sentenced 
to suffer four months' rigorous imprison¬ 
ment and under the second charge he was 
sentenced to pay a fine of Ra. 60, in default 
to suffer two months’ rigorous imprison¬ 
ment. 

The learned counsel who appeared for 
the appellant did not argue that he had 
been wrongly convicted, but contended that 
the appellant was acting on the assump¬ 
tion that Inspectors of illicit pork were 
authorized to enter into other persons’ pre¬ 
mises and search for pork which they 
might suspect to have been illicitly slau- 
ghtered. It may be that the appellant 
thought that he had this authority but 
I find it hard to believe that be could so 
have thought. Presumably, he must have 
been instructed in his powers when he 
entered the employment and he must have 
known that he had no such authority. His 
behaviour in conducting the search could 
not bo excused. He produced some evidence 
to show that he himself was assaulted but 
the Magistrate has given adequate reasons 
for rejecting the evidence of these wit¬ 
nesses and for accepting the evidence of the 
prosecution witnesses and I see no reason 
to differ. I am of opinion that the appellant 
was rightly convicted. I am unable however 
to agree that this is a case in which a sen¬ 
tence of four months’ rigorous imprison- 
ment is appropriate. The Magistrate has 
not given any satisfactory reason why he 
should have awarded such a severe sentence 
in a case like the present one. The appel 
lant does not appear to have had any 
mreotly dishonest and criminal intention. 
He did act in what he conceived to be the 
execution of bis duty but he acted in a 
very reprehensible manner without any con¬ 
sideration for the persons with whom he 
had to deal and it is also clear that he lost 
his temper very badly. 

Nevertheless, these ciroomstanoes do not, 
lo my mind, constitute an offence for which 
a sentence of imprisonment is called for. 
The appellant spent a week in jail before he 
released on bail, and he doubtless 


received a severe shook which I hope will 
be quite sufficient to prevent his mlabe. 
haviour on another occasion. I therefore 
reduce the sentence under S. 452, I. P, C 
to the term of imprisonment which be has 
already undergone. As regards the sentence 
under S. 323,^ it was argued that he should 
not have received a separate sentence under 
this section in addition to the one under 
S. 452,1, P. C. I do not agree. It seems to 
me quite clear that an offence under 3. 328,1 
is not necessarily included in one 
punishable under S. 452. In the oiroum. 
stances of the present case the offence 
under 3. 323, I P. C. is an aggravation of 
the other offence, and the two sentences 
awarded should be awarded with reference 
to the episode as a whole. I am given to 
understand that the pay of the appellant 
is Rs. 60 a month. He has been fined very 
nearly one month’s pay. I see no reason to 
interfere. I am of opinion that in the cir- 
oumstanoes the order for payment of com. 
pensation to the complainant should stand. 

S.0./R,K. Order accordingly. 
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Roberts C. J. 

U Tun Sein — Applicant. 

v. 

Ma San Myint — Respondent. 

Criminal Revn. No. 218.B of 1937, 
Decided on 15tb June 1937. against order 
of 2nd Addl. Magistrate (1), Rangoon. D/. 
23rd March 1937. 

Buddhist L«w (Burmese) — Marriege — 
Proof of — Marriage is contract entered Into 
by mutual consent and^ no ceremony is neees- 
**^y~~Consent may be inferred from conduct 
of parlies or established by reputation in 
absence of direct proof ~ Intention of both 
parties to enter into married life must be 
proved by clear evidence. 

Among Batman Buddbleta marriage is a oonfenot 
entered into by mutual oonsent of the parties and 
no ceremony is neceeaary. In the absenoo of direct 
proof, consent may be inferred from the conduct of 
the parties or established by reputation. Qenetally 
in snob olroumstanoes, some open recognition of 
the wedded state is to 1 m expected. Belatives and 
neigbboats are osually asked to some form of 
entertalumeot in order to signify the oooaslon, 
and where this is dispensed with, evldenoe of the 
Intention to enter Into married life must be clear. 
Clandestine aots of sexual Interooniae do not by 
themselves establish marital relationship and 
where there is no regular oohabltatlon under the 
same roof and the ooople who resort to each 
other for purpoees of intimacy are thought by 
eome to be engaged, and by others to be ootudne 
or mere friends, proof of marriage has not been 
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Qsbabllehed by reputation. Moreover, as it takes 
two persona to make a oontraot, in order to prove 
marriage there must be evidence not merely of a 
desire by one person to be oooaidered as having 
married another, but of the consent of that other, 
express or implied, to the joint aaeumption of a 
status ooneistent only with the marriage bond : 
^9 Cal 493 (P C), Bel, on. [P ng C 1, 2] 

Dr, Ba Han — /or Applicant. 

E. Maung — for Respondent. 

OrddP. This is an application for ravi- 
slon against the order of the Second Addi. 
tional Magistrate, Rangoon, under 8. 488, 
Criminal P. 0. direoting the applicant to 
pay Es. 100 per mensem to the respon. 
dent as her maintenance from the date of 
the application, and costa. The applicant 
denies that he was ever married to the 
respondent: she says be was, and I have 
to decide a difficult question of mixed fact 
and law. I am not helped by the reflec¬ 
tion that she had made a number of false 
statements in support of her claim : it is 
necessary to consider whether despite 
these, she is really married to the appli. 
cant. There oan be no doubt that be has 
made untrue statements as well. The res¬ 
pondent’s case was that she was married 
in March 1933. There was no ceremony 
but it is alleged that the marriage took 
place by mutual consent according to the 
custom of Burman Buddhists. Respon. 
dent says first that they lived together as 
man and wife from 1st March 1933, to 
12th November 1936, at 159, 38th Street, 
Bangoon; they jointly engaged a room and 
deposited rent in advance. She produced 
a receipt signed by herself made out 
jointly to herself and one Tun Sein. But 
she admitted in cross-examination that in 
making her application for the tenancy 
another Ton Sein signed it as a guarantor. 
He is the Bench Clerk of the District and 
Sessions Court, Hanthawaddy whereas 
Tun Sein, the applicant in the present 
case, is an Assistant Engineer to the 
Rangoon Corporation. It appears from the 
evidence of Mr. Desai, clerk to the owner 
of the house, that whra the guarantor 
Ton Sein of Hanthawaddy came with the 
respondent the other Tun Sein alleged to 
be her husband was not present. This also 
appears from the evidence of Mahomed 
Ahmed, the bill collector of the landlord. 

I see no reason to doubt their testimony. 

It also appears, and is now nncontra. 
dieted, that all subsequent reoeipts for rent 
were given to respondent alone; that appli. 
cant was unemployed up to April 1934; he 
llyed in Bole Pagoda B(J4d in 1933. and 


this is now also admitted; he admits be 
seduced her and they carried on a secret 
intrigue, but he says he would never 
marry her. Secondly, respondent calls two 
neighbours, U Sein Hpo and U Nyan. The 
former says that when respondent came 
to live at 159, 38bh Street, applioant came 
to live there too. The witness lives next 
door and saw them dining at the same 
table. Respondent told him he was her 
husband, and no doubt he believed her. 
U Nyun said he knew them both and from 
their conduct he inferred they were 
husband and wife. Though he has a fiat 
in the same building he visited respon- 
dent B room only once. It was on a parti¬ 
cular oooasion to which I shall have to 
refer again. Respondent says : 

My annt, two brotbors and my brotbst’s wifs 
oama to live with me at No. 169,38th Street, 
about two months after I started living there 
with Tun Sein. 

Not one of these persons is called as a 
witness by her to say that she was mar. 
ried to the applicant or that he ever lived 
there as she suggests. This suggestion 
which was aooepted by the learned Magis¬ 
trate on the slender evidence that he was 
often seen there, and that there was a 
double bed in the house, was abandoned by 
her advocate daring the course of the bear¬ 
ing before me. Thirdly, respondent says 
that in Deoember 1935 they went together 
to the wedding of U Po U's son, and there 
she introduoed applicant to Lt. Col. Quitter 
and to n Thein as her husband and be 
never protested that they were not so 
related.- She says they were both invited 
there as Mr. and Mrs. U Tun Sein. Dt. 
Ool. Quilter, called as a witness to support 
this, says that the applicant was at this 
wedding and was introduoed to him by 
name by the respondeat, and not ae her 
husband at all. 17 Thein, Assistant Post. 
master-General, says he saw them there; 
he does not remember being introdnoed to 
the respondent by the applicant at all, but 
he thought they were an engaged couple 
or else related in some way: ha would pro¬ 
bably remember if she had iatroduoed 
him, since he used to see applicant bring 
respondent to her work at the post office 
in the mornings in his oar and take her 
away at night. Both these witnesses thus 
give the lie to the respondent’s story. 

Moreover, on the invitation card which 
is partly printed, with space for names, 
the words "Mr. and Mrs.'* are printed, 
and the respondent's own witness, Ma 
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Sein Mya, who gave the invitation to her 
brother’s wedding, says she forgot to cross 
them out. She gave the card to respon¬ 
dent to give to U Tun Sein with his name 
filled in ink after the printed words 
“Mr. and Mrs.” Much labour has been 
expended in trying to show that Ma Sein 
Mya sent another invitation to "Mr. and 
Mrs. U Tnn Sein.” She denies it. The 
writing on both invitations is of a kind 
common among school pupils and shows 
no marked originality though it is certainly 
not dissimilar. But even if this witness 
be not speaking the truth and really 
thought the parties were married, it would 
not be from the applicant that she would 
get her information on this point; and 
thus her evidence would not carry the 
matter much further. This witness said 
she never asked respondent if she was 
related to applicant at ail. 

Fourthly, the respondent said that two 
Barristers.at.Law, U May Thein and U 
Shu Maung, knew her by repute as the 
wife of the applicant; she does not call 
them; the applicant does call them, and 
each of them says he does not know any¬ 
thing of the kind, again contradicting res- 
pendent’s story, U Mya Thein invited 
Tnn Sein to his wedding but did not invite 
the respondent. The importance of this 
evidence is completely ignored by the 
Magistrate. Fifthly, respondent says that 
she went on several motor trips to Man. 
dalay in October 1935, to Prome in the 
following February, and a long trip in 
April 1936. But they were always acoom. 
paniod by her relatives as well. Her aunt 
and her two brothers went on the first 
trip, her aunt and one brother on the second, 
and on the third trip no less than seven 
other persons excluding two children. Ma 
Sein Mya did not know the parties were 
husband and wife when she went with 
them on the Mandalay trip. Mrs. Evanga. 
lista went on two of these trips and says 
they behaved as husband and wife. From 
her cross-examination, it appears that one 
night at Mandalay, Mrs. Evangalista fonnd 
that respondent who was eleeplog in her 
room, whilst the applicant slept outside, 
left her bed and went to sleep with the 
applicant. In other words, the relation, 
ship was a secret and not an open one, 
and there is nothing inoonsistent In this 
with the applicant’s story. When Ma 
Khln May's husband died in October 1936 
it is agreed that the respondent and appU. 
aani both attended the funeral together; 


but her brother accompanied them. Ma 
Khin May thought they were man and wife 
and on two occasions let them sleep in the 
same room. She lived at Tharrawaddy, a 
considerable distance from Rangoon. 

^ It is clear that the respondent was pas- 
sionabely fond of the applicant, and a 
letter was put to her which she had 
written to him. She said in it that she 
loved him, that her life was ruined and 
she had lost her status. It was a pathetic 
letter, but it is clear that it was not 
written by a wife to her husband bub by 
a woman who had surrendered herself to a 
man because she loved him, and was then 
afraid she was going to lose him. It says 
she has had an anonymous letter bo say 
he has secretly married. She encloses this 
letter and asks whether he is secretly 
married to another woman or not, and 
says Please let me see you as if you, as a 
bachelor, were living together with Myinb 
(her name) formerly.” And she adds : 

When Bhall i be at ease? I think I shall be 
at ease either on the day on which you said to 
marry me or on (he day of my death. 

Bespondent swore she wrote this letter 
before March 1933, that is before her 
marriage, so as to make it appear that 
they were married afterwards. It is how¬ 
ever plain that she wrote it at a much 
later date. For one thing, it contains 
reference to applicant’s illness and bow 
she nursed him. There is evidence that 
he underwent an operation in November 
1933 and was in bed; but no evidence of 
any earlier illness. But far more impor. 
bant than this, it has been shown that the 
respondent in her letter to applioant en¬ 
closed not only the anonymous letter but 
its envelope. This has been through the 
post; it is produced and is dated November 
1934. Respondent's own advocate admit¬ 
ted in answer to a question whioh I put 
to him that this letter must have been 
written about the end of 1934 and nob at 
an earlier date, thus admitting that in this, 
respect at least the learned Magistrate 
came to a wrong oonoloaion. There wae 
other internal evidence of the date of the 
letter, namely a reference to negotiations 
about a rich bride for the applioant; sooh 
negotiations only took place in the latter 
half of 1934. 

Two other facte most be regarded as of 
some importance; applioant did not come 
to the fnneral of respondent’s father in 
March 1934: respondent pats forward as 
the reason that he oonld not get leave as 
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a Corporation employee, but forgot she 
had prenouBly sworn he was uaemployed 
till April 1934, 80 this 


.80 this excuse will not 
bear examination. Then again respondent 
did not go to applicant’s mother’s funeral 
on 12th February 1934. She says she 
could not get leave: she could produce no 
proof that ebe ever asked for it. Moreover 
'When this lady died respondent's name did 
not appear in the obituary notice in the 
newspaper which set out the names of 
immediate relatives. Respondent then tries 
to say that marriage must be inferred 
because applicant’s father referred to her 
as daughter” in a letter begging ^or a 
loan of money from her (which she did 
not lend}. He explains that he called her 
daughter” because she was of an age to 
be his daughter; in another letter on the 
same topic he describes himself as Bagyi 
or unole. He denies she was ever regarded 
by him as his daaghter.iu.law. 

Pausing at this point, there is no doubt 
that the respondent has by no means 
proved a marriage. On the contrary she 
has endeavoured to concoct evidence and 
has lied on many material matters. It is 
manifest from the evidence that the appli. 
oant seduced her, no doubt after he had 
declared his affection for her, and had 
subscQuently been in close intimacy with 
her for several years. As soon as he saw 
a obanoe of marrying a rich woman, he 
seized the opportunity and deserted the 
respondent who had been living as his 
mistress, although when they were in 
polite company she passed off as his oousin 
or friend.^ It would be easy to find words 
to describe bis conduct, but I have 
lOnly to decide whether the parties were 
married. Marriage is a contract entered 
into by mutual oonseut of the parties : 
among Barman Buddhists no ceremony is 
Ineoessary. As pointed out in 1 U B R 111^ 
at p. 112 : 

In the abaeooe of direot proof oonsent may be 
Inferred from the oondaol of the parties or estab' 
-^lUhed by reputation. 

Generally in such oircamstanoes some 
open recognition of the wedded state is to 
be expected. Relatives and neighbours 
are usually asked to some form of enter, 
itainment in order to signify the occasion, 
and where this is dispensed with the 
evidence of the intention to enter into 
married life must be clear. Clandestine 
acts of sexual intercourse do not by 

1. Ml Me V. Ml Sbwe Ma, (1913) 1 U B R 111= 

14 I 0 476=39 1 A 67=39 Cal 492 (P 0). 
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themselves establish marital relationship, 
and where there is no regular cohabU 
tatiou under the same roof and the couple 
who resort to each other for purposes of 
intimacy are thought by soma to be 
engaged, and by others to be oousios or 
mere friends, proof of marriage has not 
been established by reputation. More, 
over as it takes two persona to make a| 
contract in order to prove marriage there 
must be evidence not merely of a desire 
by one person to be considered as having 
married another, but of the consent of 
that other, express or implied, bo the joint 
assumption of a status consistent only 
with the marriage bond. Now in June 
1936 when absent from Rangoon respon. 
dent had some of her olothing stolen from 
^^0080 in Rangoon. Applicant saw a 
girl in the cinema wearing a longyi which 
he thought belonged to respondent. He 
informed the respondent : the girl seen 
wearing the longyi was arrested and 
oharged. Both appHoant and respondent 
gave evidence. She said : 

About 16 oc SO days ago one Maung Tun Beln 
came and Informed me at the offioe that he saw a 
girl at the Plaza Cinema wearing a longyi zesem* 
bllog one of mine that had been stolen. 

Applicant said : "l know Ma San Myint 
and have been to her house” and later 
said "Ma San Myint is my oonsio.” Thera 
is no record of any protest being made by 
the respondent at the suggestion in which 
she obviously ooncurred, that she was not 
the appellant’s wife. A wife does not 
describe her husband as "one Mg. Tan 
Sein.” It is clear from the evidence that 
by Jnly 1936 the respondent was intensely 
eager to try and get evidence to prove 
that she was married to applicant though 
in reality she was merely a lover who 
was in danger of being discarded. Accord¬ 
ingly there is now evidence that in July 
1936 U Zalto, presiding monk of the 
Laytha monastary, Pazundaung, went by 
invitation to respondent’s house as early 
as 5.30 in the morning to perform a dedi¬ 
cation ceremony of an image of the Buddha* 
There were ten monks altogether; they 
were fed and then U Zalin asked the 
donors to step forward. Applicant was 
there and oame forward : U Zalin says 
ha trembled and spilt some water by acci¬ 
dent and respondent filled his oup and 
applicant then performed the oaremony. 

n Zalin never knew these people before. 

It was on this occasion that U Nynn paid 
his only visit to respondent's flat. U Sein 
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Hpo was also there. I think it is true 
some BQoh ceremony did take place, though 
the applicant denies it but it is to be 
observed that it was not a marriage cere, 
mony, for there is no such thing as that. 
The point sought to be made is that the 
applicant would never have agreed to a 
ceremony of this kind at such an hour and 
in the presence of monks unless be and 
the respondent were really married. After 
most careful consideration I cannot think 
this is so. I think he was entrapped into 
the position and faced it with what grace 
be could muster. It is not surprising that 
he trembled on finding that guests had 
been invited at that hour. The nun who 
conveyed the invitation to U Zalin was 
not called and I have no doubt she obtained 
it from respondent. tJ Sein Hpo never 
asked respondent if they were married. 
There is no suggestion that respondent ever 
said they were married to U Zalin or any 
of the monks. I regard the whole inci¬ 
dent as a desperate effort by the respon. 
dent to get some evidence of their rela> 
tionsbip in order to bolster up a story 
which has broken down in all other res. 
peots. I think that this was the reason 
for inviting U Nyun who had only been 
in her fiat on this one occasion. 

It is now necessary in fairness to one 
of the witnesses, Rao Sahib Jegarow, who 
is Superintendent of the office of the Post. 
master.General, to say a few words as to 
his evidence since tbe learned Magistrate 
has seen fit to rebuke him for committing 
perjury and has oast a grave slur on bis 
charaotar.for which I see not the slightest 
justification. He was called as a respon. 
Bible officer in respondent’s department to 
aay that respondent told him that the car 
belonging to Tun Sein, which witness 
wished to borrow and thought was hers, 
was her cousin’s. Just because he could 
not remember whether a oar he tried 
to borrow a year ago was a saloon or a 
touring oar or what colour it was, the 
Magistrate made an attack upon him 
which is much to be regretted. As regards 
tbe whole of the case 1 think tbe learned 
Magistrate allowed tbe oonolasion, at which 
be arrived, to be unoonsoiously coloured by 
bis natural dlegust at the applicant’s 
behaviour. Indeed he eays : 

It la not Improbable that he had a dirty heart 
to ooDoeal hla aokaal relatlooehlp with petitioner 
Kthat la respondent In the preaent Oonrt) (rom the 
'▼•ty ontaet and that he had done ao each time he 
died an opportunity. 
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I agree that be concealed tbe fact that 
she was bis mistress but there is no evi¬ 
dence that he ever acknowledged her as 
bis wife. And though there is plenty of 
evidence that she tried to get him to do so 
1 think he was most careful in his dealings 
with her to avoid anything which should 
elevate her from the position of mistress. 
To some she was his supposed cousin, 
which explained their association whilst 
moving in respectable society : to others, 
his friend, both of tbe parties have lied 
unashamedly. The applicant pretended 
respondent never asked him to marry her 
and that she bad no attraction for him 
physically, and that no such incident as 
sworn to by U Zalin ever took place; the 
respondent pretended that a number of 
responsible persona knew they were married 
whereas four of tbe persona mentioned 
were called by the applicant and deny it; 
on the admission of her own advocate she 
lied about the date of her letter to him 
and I am satisfied that she has laid a 
series of unsuccessful traps for him because 
she realised she had been badly treated; 
she also lied about bis having lived at the 
house with her in 1933 though be visited 
it frequently and no doubt sometimes 
spent the night there, possibly on the 
occasion when U Zalin bad been invited 
as well as at other times. But there is 
no satisfactory evidence which shows that 
the applicant ever made the respondent 
his wife, and accordingly I am of opinion 
that bis application in revision should be 
allowed. Each party must bear their 
own costs both here and in the Court 
below, and tbe order of the learned Magia. 
trate will be set aside. 

K.B./r.K, Application allowed. 
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Ba U J. 

Joint Hindu family Firm of V. M, 
R. P. —Plaintiff. 

V. 

P. Nagoor Ganny — Defendant. 

Civil Regular. No. 321 of 1936, Da. 
oided on 23rd June 1937. 

Letters Peteat (Rangeeo) (1922), Cl. 10 — 
laterpretelien—HIgb Court een pass morl. 
gage decree not only io respect of leads 
situated within its origioel civil jurisdiction 
but else in respect of lends situated outside 
sucb jurisdiction where leave under Cl. 10 is 
obtained. 
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Ab regards eulta for land, the High Oonrt oan take 
oognizanoe, if the land is situate wholly within 
the local llmita or. where the land is situate in 
part only within such limite, if leave has been 
first obtained; and as regards suits other than 
those for land, the High Court has luriediotion, if 
the cause of action has arisen wholly within the 
limits or where the cause of action has arisen in 
part only within the limits, if leave of the Court 
should have been first obtained, or if the defen¬ 
dant dwells or carries on business or personally 
works for gain within those limits. The High 
Court oan therefore pass a mortgage decree not 
only in respect of lands situated within Its 
ordinary original civil jurisdiction but also In res¬ 
pect of lands situated outside its ordinary original 
civil jurisdiotlon when leave under 01. 10 is 
obtained; Case law ref, [P 120 0 2; P 121 0 1] 

Chari — for Plaintiffs 

J. C. Bay — for Defendant. 

Jndgment. This suit is for recovery of 
Es. 9248 alleged to be due as principal 
and interest on an equitable mortgage. 
The case for the plaintiff is that the 
defendant executed a promissory note for 
Bs. 8000 on 18th March 1935 for value 
received promising to pay interest at the 
rate of fourteen annas per cent, per 
mensem and at the same time deposited 
the title deeds of his properties as set out 
in the plaint to secure the said amount. 
The plaint further alleges that nothing 
has been paid towards either the principal 
or interest. Some of the properties given 
as security are situated outside the ordi¬ 
nary original civil jurisdiction of this 
Court, and for that reason the plaintiff 
applied for leave under Cl. 10, Letters 
Patent to file this suit in this Court. 
Leave was granted. The defendant admits 
having executed the promissory note in 
suit but denies that he deposited the title 
deeds of his property as set out in the 
plaint in order to secure the loan. He 
says that he always kept his jewellery box 
and title deeds with the plaintiff for safe 
custody and in consequence thereof the 
plaintiff is now falsely claiming a mort¬ 
gage lien on the property set out in the 
plaint. He also avers that he gave Bupees 
3000 towards the principal and interest 
during the last paddy season but that the 
plaintiff has failed to give him credit for 
that amount. He denies that this Court 
has jurisdiction to try this soit and pleads 
that this Court cannot in any event pass a 
mortgage decree in respect of lands aituat- 
ed outside its ordinary civil jurisdiction. 

The first part of this legal defence is in 
my opinion raised as it has been found by 
a Full Bench of this Court that a suit for 


mortgage is a suit for land: 12 Bang 370.^ 
This legal defence involves the interpreta¬ 
tion of Cl. 10, Letters Patent. It is in tho 
following terms. 

10. And we do further ordain that the High 
Ooutfc of tTodiodture at Baogoon in thd dxafolee of 
Its ordinary original civil juriediotion shall 
empowered to reoevle, try and determine suits ot 
every description if, in the case of suits lor land 
ot other immovable property such land ot pro¬ 
perty shall be situated, ot in all other oases if the ^ 
cause of action shall have arisen, either wholly,, 
or, Id case the leave of the Court sbsil have been 
first obtained, in part, within the local limits of 
the ordinary original civil jurisdiction of the said 
High Court, or if the defendant at the time of tbe- 
oommenoement of the suit shall dwell, or carry 
on business, or personally work for gain within 
euoh limits ; except that the said High Ooark 
shall not have such original jurisdiction in oasee 
falling within the juriediotion of the Rangoon- 
Small Cause Court. 

This Clause is an exacf; reproduction of 
Cl. 12, Letters Patent of the High Courte- 
of Madras, Calcutta and Bombay. Thc- 
ooDstruction which those High Courts put 
on Cl. 12 of their Letters Patents is that: 

As regards suite for land the High Court oan 
take oognizanoe, if the land Is situate wholly 
within the local limits or, where the laud is 
situate in part only within suoh limits, If leave 
has been first obtained ; and that as regards suits, 
other than those for land, the High Court has 
jurisdiotlon, if the oanee of action has arisen 
wholly within the limits or where the cause ot 
action has arisen in part only within the limits; 
if leave of the Court sbonld have been first 
obtained, or If the defendant dwells or carries on 
bnsiness or personally works for gala within 
those limits. 

See 19 Mad 448;* 56 Cal 940* at p. 949; 
58 Cal 598^ at p. 606; 4 Bom 482* at 
p. 487; 22 Bom 922;® 16 Bom L B 263^ 
at p. 269; and 46 Bom 249® at pp. 263’ 
and 260. 

If I may say so with respect, this ie tbfr 
only sensible way in which this O laUB» 

1. V. E. R. M. N. 0. T. Ohettyar v. A. B. A. B. 
B.M. Cbettyac Firm, A I B 1931 Bang 260^ 
1611 0 619=12 Bang 870 (F B). 

2, Seshaglrl Ran v. Bama Ban, (1896) 19 Mad* 
418=6 M L J 19. 

8. Manlndra Chandra v. Lai hfohan Boy, A I B^ 
1929 Oal 868=120 I 0 677=66 Oai 940=49' 
OhJ 212 . 

4. 0. L. Slernauder v. Benimadfaab Kbettcl, 

A I B 1981 Oal 763=184 10 661=68 Oal 696. 

6. Jairam Narayan v. Atmaram Narayan, (1879)' 

4 Bom 482. 

6. Balaram v. Bamaohandra, (1898) 22 Bom 922. 

7. Baohoo Hatkisondas v. Naglndas Bbagwan- 
das, A I B 1914 Bom 38=28 1 0 919=1&- 
Bom L B 263, 

8. Oovlndlal Bansllal v. Bansilal fifotllal, A I 

1921 Bom 828=77 I 0 984=46 Bom 949=93> 
Bom L B 1049. 
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should be read. If ib were to be read in 
any other way, it would lead to an impos¬ 
sible result: it would mean that Courts 
subordinate to a High Court have more 
extensive jurisdiotion in respect of a 
certain class of oases such as the one now 
under consideration than the High Court 
itself. Under Ss. 16 and 17, Civil P. 0., a 
suit to obtain relief respecting immovable 
property can be instituted in any Court 
within the local limits of whose jurisdio. 
tion any portion of the property is situate, 
provided that, in respect of the value of 
the subieot.matter of the suit, the entire 
claim is cognizable by such Court. These 
are two of the three sections which are 
under 8, 120, Civil P. C., not bo apply to 
High Courts in the exercise of their ordi. 
nary original civil jurisdiotion. By exempt, 
ing these two sections from applicability 
to High Courts in the exercise of their 
ordinary original civil jurisdiction, it could 
not have been the intention of the Legls* 
lature to curtail the ordinary original civil 
jurisdiction of the High Courts. The 
reason for it must therefore be sought 
elsewhere. 

The reason, in my opinion, is that as 
the High Courts have been given juris- 
diction under their respective Letters 
Patent to try suits of the present nature, 
the Legislature thought it would simply 
be superfluous to apply the aforesaid sec. 
tioDS bo them and, oonsequently, the Legis¬ 
lature bad restricted the applicability to 
Courts subordinate to High Courts only. 
Again, if it were to be otherwise, it would 
mean splitting the cause of action into 
two and it would be contrary to the provi- 
Bions of O. 2, R. 2, Civil P. C. Further, 
where procedure is concerned, ib is in my 
pinion desirable that the practice of all 
High Courts in India and Burma in tbo 
exercise of their ordinary original civil 
juriadiotloD should be uniform as far as 
possible in view of the fact that their 
Letters Patents which empower them to 
make rules and orders regulating the pro. 
oeedings in civil oases require them to be 
guided as far as possible by the provisions 
of the Code of Civil Procedure. For these 
reasons, I hold that leave has been rightly 
granted, and this Court has jariediotion to 
llry this suit. It follows therefrom that 
ttbis Court can pass a mortgage decree not 
lonly in respect of lands situated within 
nha ordinary original civil jurisdiction of 
Ms Court hot also In respect of lands 
Idtusted outside its ordinary original civil 
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jurisdiction. See 37 Cal 907® at p. 912 ; 
38 Cal 824^® and 47 Cal 770.” 

The suit will proceed to trial on merits. 
S O./r.K. Order accordingly, 

9. Barat Ohaodra Roy v. Nahapeit, (1910) 37 CaJ 
907=8 I 0 1142. 

10. Matlgara Coal Co. Ltd. v. Shragers, Ltd., 

(19U) 38 Cal 824 = 13 I 0 429. 

11. KriBboa EUbore De t. Amaroath Kbebtry, 

AIR 1920 Cal 131=66 I 0 632=24 OWN 
683=47 Cal 770=86 0 L J 272. 
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Bagulet J. 

Maurg Ohn Kin and another — 

Appellants.^ 

V. 

5. P. L. Palaniyappa Chettyai — 

Respondent. 

Second Appeal No. 61 of 1937, Decided 
on 2btb June 1937, against decree of Diet. 
Court, Prome, D/. 21eb January 1937. 

(a) Malicious Profoeution'—Reasonable and 
probable cause-^Wbetber question of law or' 

fact {Quaere), 

Whether the proseoutlon was ioetituted with’^ 
out reaeouable or probable oauee is a matter ot 
law or of faot : 2S Cal 691, Be/. ; 25 Bom 333, 
(P C), Considered. (P 122 0 9]. 

(b) Malicious Prosecution—Reasonable and 
probable cause-end malice—Honest belief in 
plaintiff’s guilt baaed on reasonable cause la 
good defence-'Plaintiff expressly refusing to 
guarantee good title to land, sold by him to 
defendant- Plaintiff insisting on enquiries to. 
be made before sale—No reasonable enquiry- 
by defendant — Subsequent discovery of 
mortgage on suit land and defendant suffer*^ 
ing loss in making it over — Defendant 
demanding loss suffered before instituting, 
original action for cheating — Prosecution 
resulting in plaintiff's favour - Action by¬ 
plaintiff for damages for malicious protecu* 
tion — Defendant held did not believe io- 
plaintiff’s guilt and prosecution wasactualed 
by malice. 

An honest belief in the guilt of the plaintiff 
based on reasouable ground is tbe very essence of* 
the defence to a suit for maliolone proseoution. 

(P 123 0 11 

Tbe plalotlfi sold oerlaln land to tbe defendant. 
The plaintiff expressly refused to guarantee good- 
title with regard to anything whioh might have 
happened before the land came Into bis possession. 
Before the actual date of transfer be bad told tba 
defendant to make bis own enquiries, but tbe 
defendant failed to make any reasonableenquiriei. 
Bobeequently It was discovered that tbere was an 
enonmbranoe and the defendant suffered some loss 
In making over tbe land to the mortgagee. Before 
filing a criminal oase for oheatlog against the 
plaintiff, the defendant demanded from tbe plain* 
tiff tbe loss of money be had sufiered. After the 
eilmlnal oase terminated In bis favour, tbe plaintiff' 
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inafcituted an action for damages for false and 
malioioue pcoaeoation \ 

Held that it was diffioulfc to say that defendant 
had honest belief in the plaintifi’e gailt and that 
thepcoeeoution was due to the malicious intention 
of the defendant and for some subeidiaty purpose: 
AIR 1928 Rang 51 \ AIR 1932 Rang 80 and 
AIR 1926 P C 46, Rel. on. [P 123 0 1, 3 ; 

P 124 0 1] 

Ba MauDg — for Appellants. 

Hay — for Respondent. 

Judgment. — Thia appeal arisea out of 
a auit for damages for false and malioious 
proaeoubion. Both the lower Oourbs have 
concurred in awarding the plaintiff Rs. 750 
damages, the appeal against the trial 
Court’s decree having been summarily 
dismissed. The present appeal therefore 
lies only on points of law. The facts of 
the case are briefly as follows. The plain, 
tiff had taken over in satisfaction of a 
mortgage debt a piece of land from one Po 
Htin. Po Htin in his deed of transfer 
stated that the land was free from inourn. 
brances. After the plaintiff had taken 
possession of the land the defendants 
approached him with a view to buying it. 
There is ample evidence to show that the 
plaintiff told them how he had got it and 
told them to make enquiries in case there 
were any further incumbrances and a 
receipt for the earnest money was given 
with a special clause stating that if they 
found that there were inoumbranoes the 
earnest money was to be repaid in full. 
Some time later the defendants were satis, 
fled and the transaction was carried 
through. When the deed of transfer was 
being written, the writer was going to put 
in the ordinary clause warranting that 
title was good but the plaintiff intervened 
and said that he would only guarantee 
that no incumbrance has been made on 
the land while it belonged to him. There 
is evidence that about this time the 
Ghettyars in this locality were habitually 
putting in this form of title clause. It is 
well known that about this time the 
Ohettyars in this district have been taking 
over large quantities of land from people 
who were unable to pay their debts and 
no doubt there were many cases in which 
there were encumbrances existing which 
were unknown to the Ohettyars who took 
^he land over. 

Be that as it may, the plaintiff defi. 
mitely refused to guarantee title with 
regard to anything which might have 
iiappened before the land came into his 
q)oaBe88ion. Subsequently it was found that 


another Chettyar Pirm in a different town 
had a mortgage over this land and in 
consequence the land had to be made over 
by the defendants to him in return for a 
sum of money less than what they had 
paid to the plaintiff. The result was that 
the defendants filed a complaint against 
the plaintiff for cheating. When examined 
before issuing process, Ohn Kin stated^: 

8, P, L. Palaniappa Chettyar cheated me by 
selliog that land to me for Rs. 670-8-0 saying that 
it waa free from inoambranoea whereas In reality 

it was not.I oan prove that the Chettyar 

bad reason to know that the land at the time of 
the sale to me was not free from inonmbranoes. 

This prosecution ended in the discharge 
of the plaintiff, the case being classified as 
mistaken. In oonseqaenoe, the plaintiff 
sued the defendants for damages for false 
and malicious prosecution. The points 
which the plaintiff has to prove in a case 
of this sort are set out in 6 Bang 705.' 
There is no dispute with regard to wbe. 
ther the defendants prosecuted the plain, 
tiff and that the proceedings terminated 
in bis favour. The next point is whether 
the proseontion was instituted without 
reasonable or probable cause. Whether 
this is a matter of law or of fact is not 
very easy to decide. 

In 28 Cal 59P it is stated that if the 
case- is tried by a Judge with a jury, the 
question of reasonable and probable cause 
is a question for the Judge and not for the 
jury which suggests that it is a point of 
law ; but the report goes on to say " but 
here, where there was no jury, the Judge 
becomes himself the Judge of the law and 
the facts " and reference was made to the 
Privy Council case in 25 Bom 332.^ This 
case I find very bard to understand. The 
passage in question is : 

It ie quite true that aooordiog to English law 
It la for the Judge and not for the jury to deter* 
mine what is reasonable and probable cause in an 
aotlon for malioious proseoutloo. The jury finds the 
facts. The Jndge draws the proper Infeeenoe from 
the findings of the jury. In that sense the ques¬ 
tion is a question of law. But where the oase Is 
tried without a jury there is really nothing bat a 
question of fact and a qnestloa of fact to ba deter* 
mined by one and the same person. 

How a matiter oan ba transferred from 
the realm of fact to the realm of law merely 
by reason of a ohange in the oonsti tutioP 

1. U 8oe V. Maung Ngwe Tha, AIR 1928 Bang 
61=10&I 0 664=6 Rang 705. 

3. Harish Ghunder Neogy v. Nlshl Eanta Baner* 
jee. (1901) 38 Oal 691. 

S. Pestonji fidunoherjl hlody ▼. Queen Insuranoa 
Oo., (1901) 96 Bom 839=2 Bom L R 989= 

4 0 W N 731=10 U Ii J 300 (P 0). 
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of the Tribunal which tried the case 1 
admit I am at a lose to understand. 
When I found this ruling in the Indian 
Law Beports, Bombay Series, I suspected 
a misprint but 1 have referred to the same 
oase in the Bombay Law Reporter, the 
Madras Law Journal and the Calcutta 
Weekly Notes and in every case the same 
wording appears. If there is a misprint 
it must have originated in the Privy 
Council Office. It is with great diffidence 
I suggest that such a thing could have 
happened, but the beginning of the quota, 
tion, distinguishing between the actual 
facts and the inferences to be drawn from 
them, coupled with the final words “to be 
determined by one and the same person," 
does suggest very strongly to me that the 
last passage was intended to be “there is 
really nothing but a question of fact and a 
question of law to be determined by one 
and the same person." If this be so, in 
an appeal, the actual facts with regard to 
the knowledge of the prosecutor and the 
•ciroamstances under which the prosecu. 
tion is undertaken being questions of fact 
-cannot be challenged in second appeal ; 
but the inference from those facts, which 
is a question of law at any rate when the 
■case is tried by a Judge and jury, would 
be a question of law which could be 
challenged in second appeal. If I am 
wrong in this deduction as both Courts 
have found there was no reasonable or 
•probable cause for prosecution, I am bound 
by their finding; but in this particular 
case the result is the same if I merely 
take it that I am bound by the facts found 
by the lower Courts. 

Ohn Kin, defendant 1, m bis cross.eza. 
minatlon states : 

Ik Is my own peisonal belief. wUhoat any 
ground whatioever, (bak (be plalatifi knew that 
there was a seoond mortgage over (he land at the 
time of sale. 

10 Bang 282^ It is pointed ont that 
an honest belief in the guilt of the plain, 
tiff based on reasonable grounds is the 
very essence of the defence to a suit for 
malioions prosecution. When the defen. 
dant snes he has no grounds whatsoever 
for his belief althongh in some pig.beaded 
way he really believed iu the gnilt of the 
plaintiff. It would be difficult to say that 
be has an honest belief in bis guilt, and it 
•has been held proved and 1 agree with the 

4. Sankara Iyer v. Bamaswamy Ohatlyar. A I B 
1989 Bang 80^188 1 0 698=10 Bang 989. 


fining that at the time of the sale the plaio. 
tiff expressly refused bo guarantee good title 
up to a certain point and refused to go^ 
further. Before the actual date of trans. 
fer, be bad told the defendant to make his 
own enquiries. The defendant says he 
made some enquiries bub the three moat 
obvious lines of enquiry be omitted to 
pursue. He knew the plaintiff bad bought 
the land from Po Htin and be knew Po 
Htin, but he did nob ask him anything on 
this point. He knew that mortgages were 
usually made known bo revenue surveyors: 
he did nob ask the revenue surveyor. He 
was certainly aware that mortgages had 
to be registered and a search in the Regis, 
trabion Office would tell him with oer. 
tainty : neither he nor bis agent, who was 
helping him in the sale, made any enquiry 
at the Registration Office. Clearly after 
being told to make his own enquiries 
beoause the plaintiff would nob guarantee 
good title be refrained from making any 
reasonable enquiry. I certainly agree that 
the plaintiff has shown that the defendant 
has no reasonable or probable causa for 
his prosecution. 

Turning now to the question of malioa 
in 5 Rang 705^ beforementioned, there is 
an extract from the Privy Coanoll case in 
30 C W N 866=1 Luck 216.« The plain, 
tiff has got to show that the prosecution 
was due to the malicious intention of the 
defendant and not to the mere intention 
of carrying the law into effect. I take 
this to mean that it was not a prosecu. 
tion made in the interests of justice but 
for some subsidiary purpose. It has been 
shown in the present oase clearly that 
before launohing this prosecution the defen. 
dant went and demanded money from the 
plaintiff. The defendant himself admits 
that: 

After I had knowledge that there was a eoeoad 

mortgage oyer this land.I demanded from 

the plaintiff to pay me some money as I had 
suffered loss about Rs. 226 but the plaintiff refused 
to pay me anything. 

His principal witness, Po Shwe, who 

acted with him daring the peodeooy of the 

negotiations for the sale of the land, says; 

After deliyerlog the land to P. N. U. M. Firm 
lor Bs. 600 by the defendants, I and defendant 1 
went to the plaintiff and asked the latter to give 
os something and demanded the money which 
hfenng On Eln anfleted. The plaintiff then told 
ns that he ooold not give. It Is true that as the 

6. Balbhaddar Blngh ▼. Badri Sab, A 1 B 1996 
P O 46=96 I 0 829 = 1 Lnok 916 = 99 0 0 
168=80 0 W N 666 (P 0). 
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plaintiff did not give any money the defendants 
filed a criminal oaee against the plaintiff. 


Ifc is mani/est therefore that in addition 
to there being no reasonable and probable 
loanee for prcseoution the proseoution was 
launched with a view to getting money 
out of the plaintiff and not with a view to 
see that justice was done and the wrong¬ 
doer punished. The suit was therefore 
rightly deoieed and the appeal is dis¬ 
missed with costs. 

V.B.B.Zr.K. Appeal dismissed. 
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Baguley j. 

Ah Po — Appellant. 

V. 

1/ aung Pan and another —Respondents. 

Second Appeal No. 68 of 1937, Decided 
on 6th July 1937, from decree of Asst. 
Dist. Court, Maubin, D/. 4th Deoember 
1936. 

(a) Practice ~ Pleadings—Suit for eject¬ 
ment and suit for recovery of possession — 
Nature of pleadings in both stated. 

Id a suit for ejeotmeot all that the plaintiff baa 
got to do is to prove that the defendant has 
attorned to him as lessee or licensee of certain 
land, that he is the owner of the land in 
question and that the lease or license has been 
properly determined or otherwise put an end 
to. In a suit for recovery of posseseion, the 
plaintiff has got to prove that be has a good title 
to the land and that the suit is not barred by 
limitation in any way. [P 124 0 2] 

(b) Practice—Relief — Possession—Suit for 
—Suit by owner for possession of house— 
One of opposite parties turning out to be 
owner of certain share in bouse—Decree for 
joint possession can be granted. 

Whore an owner of a house brings a suit for 
possession of the house and it turns out that one 
of the opposite parties la owner of certain share 
In the house, a decree for joint possession oan be 
granted. In such oase the fact that plaint asks 
for poBseaslon and the Oourt does not see fit to 
pass the decree asked for in the plaintiff's prayer 
does not necessarily Involve the plaint being die* 
missed. A decree for joint poseession is of the 
same nature ae a decree for possession but, of 
oonrse, of lesser extent and there will be no barm 
In giving a decree other than the one asked for if 
it Is of the same nature. In granting a decree for 
joint poBsesBion, oonsideraiione suoh as the danger 
of a riot or orlminal prooeedlngs have really 
nothing to do with the rights and interests of the 
parties inter se: A I R 19S8 All 47$, Rel. on. 

[P 125 0 1, 2] 

H. Day — for Appellant, 

Ze Ya — for Respondents, 

Judgment. — This oase is a trifle oon. 
fosiug as so often happens with possession 


A. I.R. 

cases. Ifc Bfcarbs wifcb bad pleading. Tha 
plaint ia jn Burmese, ifcs translation having 
a title suit for ejeotmenfc from and for 
delivery of possession of a house.” It 
goes on to say that the plaintiff bought a. 
certain bouse, that after the purchase the 
defendants who were living in the house 
with the permission of the original owner 
promised the plaintiff saying that if they 
were allowed to live in the house they 
would vacate it when called upon; and* 
that when called upon they refused to 
vacate: Wherefore the plaintiff prays- 

for a decree with costs directing the 
defendants to vacate and deliver the bouso 
with possession.” 

The man who drafted the plaint is- 
obviously ignorant of the proper way of 
drafting and there is no comment on the 
drafting of the plaint in either of the 
judgments of tha lower Courts. I would 
point out that in a suit for ejectment all 
that the plaintiff has got to do is to prove 
that the defendant has attorned to him as 
lessee or licensee of certain land, that he 
is the owner of the land in question and 
that the lease or license has been properly 
determined or otherwise put an end to. In 
a suit for recovery of possessiooi the plain¬ 
tiff has got to prove that he has a good 
title to the land and that the suit is not 
barred by limitation in any way. 

However, the oase went to trial and tha 
first two issues related to the plaintiff’a 
title and the third as to whether tha 
defendants had been in occupation as ten. 
ants. The trial Court found that tha 
plaintiff owned a half share in the house* 
and the other half share remained with. 
Ma Sein Yin, defendant 2. As regards tha 
tenancy, the trial Courtsfound that the 
defendants had never been the tenants of 
the plaintiff, and went on to say: “It ia 
also not possible for this Court to grant' 
the relief prayed for by the plaintiff ta 
the extent of half only,” so that suit wae 
dismissed. The plaintiff appealed to the 
Assistant District Judge at Maabin who* 
agreed with the trial Court's view of the^ 
evidence that the plaintiff and respon¬ 
dent 2 were joint owners of the house. 
With regard to the question of tenancy 
the learned Assistant District Judge doee- 
not say anything. With regard to the 
relief which the plaintiff was entitled h6' 
says; 

Hq asked foe ejectment of the reepoodentSs It 
Ifl oleae reepoodent 2 having Inteeees io the hone^ 
oannot be ejected and the oedee of dUmieeal of tbt 
BQit la corrects 
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Then be goes on to say tbab he was 
asked for a decree for joint possession and, 
after pointing out that a decree for joint 
ipoasession was not asked for in the plaint, 
he refers to 38 Mad 1036^ In this ease, 
he says, a decree for joint possession was 
directed for the parties were relatives, 
bound by ties of blood, but in the present 
ease a decree for joint possession cannot 
be given because the parties are not 
related by any tie of blood. I do not 
quite understand the argument that rela* 
tions never quarrel. I think it is com- 
mon knowledge that some of the fiercest 
feuds known to the world have been bet¬ 
ween relations. The learned Judge die. 
missed the appeal but went on to say 
that this is not a fit oaae to grant a decree 
for joint poseession when it is not asked 
for. 

I do not quite see why so much stress 
was laid on the absenoe of prayer for 
joint possession. The plaint asks for pos¬ 
eession and the fact that the Court does 
not see fit to pass the decree asked for in 
the plaintiff e prayer does not necessarily 
involve the plaint being dismissed. If a 
plaintiff sues for Rg. 10.000 and the Court 
finds that ho is only entitled to Rs. 5000 
I have never yet heard it argued that a 
decree for Rg, 5000 cannot be passed 
because it has not been asked for. A 
|dooreo for joint possession is of the same 
nature as a decree for possession but, of 
oonrsa, of lesser extent, and there will be 
no harm in giving a decree other than the 
one asked for, if it is of the same nature, 
An authority on joint possassion is to be 
^und \n a Full Bench Reference of the 
High Court of Allahabad in 51 All 303.* 
This Bench referred to and explained the 
case in 18 Cal 10* and the finding was 
that a decree for joint possession may 
oertainly be granted to one oosharer 
against another but that the Court has 
some discretion in the matter of granting 

the decision 

of the Privy Council in 18 Oal 10.* The 
Bench however found no authority for 
holding that in the exercise of its disore- 
tlon, the Court is to be guided by any 
other ooDslder abion than the rights and 

1, Ma^hu Ramakcisboa 7. Marlmatba Goaodan 
AIR 1914 Bfad 138=21 1 0 363=38 Idad 
1036=36 M L J 639. “ 

9. Haoamao Pratad Biogh v. Uatbnra Praiad 
Blogb, AIR 1938 All 473=119 I 0 148=61 
All 803=26 A L J 993 (F B). 

«• WaUon and Oo. v. Bamohaad Datk. (18911 
18 Oal 10=17 I A 110=6 Bar 636 (P 0). 


interests of the parties oonoernad. Such 
considarations as the danger of a riot or 
criminal proceedings have really nothing 
to do with the rights and interests of the 
parties inter ae. 

A decree for joint possession would, of 
course,^ be little more than symbolic and I 
take it it, will be the foundation of another 
suit for partition which will most probably 
result in the house being sold and both 
parties being involved in costs totalling 
far more than Bs. 50 which is the value 
of the house. Still I must hold that the 
parties are entitled to their legal rights 
and if they have made out these rights to 
the satisfaction of the Court, the Court is 
bound to give them their rights. I set aside 
the decrees of the lower Courts dismissing 
the suit and give the plaintiff a decree for 
joint possession of the house in question, 

I direct that both parties bear their own 
costs. 

D.S./r.k. Decree set aside. 
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Bagulet j. 

U Naing and others — Appellants. 

V, 

Ko Sein “ Respondent. 

Special Second Appeal No. 403 of 1936, 
Decided on 29th June 1937, against decree 
of Dist. Court, Yamethin, in 0. A. No 78 
of 1936. 

Pleadings—Amendment—Suit for recovery 
of land based on unprovable usufructuary 
mortgage—Amendment to base suit oo title 

CAonot be Allowed« 

Where a person brings a suit for reooverv ol 
poesession of land but Ik Is found that In faot hii 
olatm la for redeoiptloa of an unprorabls usufrno* 
tuary mortgage, snob person oannot bs allotred an 
amendment of tbe pleadings bj basing bis salt on 
his title, the oauses of action for the t<ro salts 
being diaerent: AIR 1935 Rang 230 IF B), Rel, 

CP 136 0 1} 

Sein Tun Aung — for Appellants. 

Wiseham — for Respondent, 

Judgmeut. —* This appeal arises out of 
a suit which was in faot (although tha 
pleadings did their best to conceal the fact) 
for redemption of an oral usufruotuary 
mortgage. It Is true that the plaint never 
used the word ''mortgage" at all, but the 
facte set oat show that it is a usufraotuary 
mortgage that is the basis of the olaim. 
Para. 6 saye : 
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That during the month of Eason, 1290, B. E , 
the first plaintifi, U Naing .... delivered with 
possession the lands as pet attached maps marked 
ABODE and E ..... to the defendant for 
Bb. 490 .... without executing a deed with 
the understanding that the lands shall be return¬ 
ed on payment of the money. 

The prayer with whioh the plaint ends 
reads : 

Wherefore the plaintiffs pray for a decree with 
costs directing the defendant to deliver with pos- 

eesBloD to the plaintiffs the land in euit. 

on payment of Be. 250, by the plaintiffs to the 
defendant. 

The trial Court passed a decree say. 
ing : 

The plaintiffs are directed to redeem the suit 
lands on payment of Rs. 250, within six months 
from date, l.e, on or before the 25tb February 
1937. 

On appeal to the District Judge, the 
learned Judge pointed out that this case 
Nvaa exactly the same as the one dealt 
with in 13 Bang 274.^ In this case, deal, 
ing with a suit of this nature, at p. 285 
occurs the passage : 

With all due respect, in my opinion, a deoree 

passed in favour of the defendant.or in 

favour of the plaintifi .... would operate as an 
obvious and substantial evasion of the law enac¬ 
ted under the Registration Act and the Transfer 
of Property Act. 

The learned District Judge allowed the 
appeal and dismissed the suit. It is quite 
clear that if a deoree passed in favour of 
the plaintiff would have been an obvious 
and substantial evasion of the law, the 
learned Judge was quite correct in setting 
it aside. 

In appeal now Mr. Sein Tun Aung asks 
for an amendment of the pleadings. To 
allow an amendment of the pleadings now 
would result in a suit based on an unpro. 
vable mortgage being converted into a suit 
based on title and it is impossible to say 
that these two causes of action are in any 
way the same. He will, if be wants to 
get this land, have to file a suit on his 
title and if he wins it he will then pro. 
bably have to stand having a suit filed 
against him for the recovery of the money, 
unless he arranges with the adversary to 
pay the money before the suit is filed. 
That is a matter for his own discretion. 
It is quite clear that the appeal must be 
dismissed, and it is dismissed with coats. 

r.w,/r,k. Appeal dismissed. 


1. Ma Eyl ▼. Mauog Thon. AIR 1935 Rang S30 
=167 I 0 665=13 Rang 374 (F B). 
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Mosely J. 

n. Pin Sein — Appellant. 

V. 

Paungde Municipality and another — 

Respondents. 

Second Appeal No. 40 of 1937, Decided 
on 5th July 1937, against deoree of DIst. 
Court, Prome. in C. A. No. 14 of 1936. 

Contract Act (1672), S. 133—Person stand¬ 
ing surety for personal honesty of lax*eoI- 
leclo^r of Municipal Committee in respect of 
inoni68 V6C6iTed by him Subsociuontly ion 
of tax-collector collecting taxes on bis father’a 
name with consent and knowledge of Pre- 
sident^and Secretary of Municipal Committee 
but without notice to surety — Defalcation 
made by son—Surety held not liable. 

A porsoD stood surety for the tax-oolleotor of a 
Uunlotp%l Committee. The eeoutity bond pro¬ 
vided that the surety was to be liable In case the 
tax-oolleotor misappropriated auy amount that 
oame In his hands or in case any default in pay¬ 
ment was made by him. Subsequently the son of 
the tax oolleotor began to oolleot the taxes In bis 
father’s name with the consent and knowledge of 
the President and Secretary of the Manioipal Com. 
mittee. The President or the Secretary did not 
give any notice of this faot to the surety. On a 
defalcation beiog made by the son the surety was 
sought to be made liable : 

JBeld that as the person had stood surety only 
for the personal honesty of the tax'oolleokor and 
not of his son and as the kind of employment was 
snob that It should have been oonduoled per¬ 
sonally by the man for whom the surety bad 
given seonilty, the surety could not be bound to 
something for whioh he had not oontraoted: 
AIR 1936 P C 22, Rel. on, [P 1S7 0 1] 

Hay — for Appellant, 

Ba Mauog — for Respondent 1. 

Judgment,—The suit under appeal was 
one by the Pauogde Municipal Committee 
against an ex.ward Headman, U Than 
Gyaung, and the present appellant H. Pin 
Sein who went surety for U Than Gyaung. 
The terms of the seourlt; bond (Ex. A) 
executed in 1929 are that it is a security 
bond for municipal taxes whioh go into the 
hands of the ward Headman, Than Gyaang» 
If Than Gyaung misappropriates any taxes 
whioh come into his hands, or defaults in 
payment, the surety shall be liable and 
the property pledged shall be taken by the 
Committee. 

There is no dispute about the facts of 
this case. The defalcation was found out 
in July 1935 and was committed shortly 
before then, at all events between 1934 
and 1935. It was committed not by Than 
Gyaung himself but by bis son Po Toke. 
Than Gyaung was discharged and Po Toke 
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was ooDvioted of the embezzlement in a 
Criminal Court. It is admitted by the 
plaintiff Tun Nyun, the President in 1934 
and 1936, and by U Po Pe (P. W. 4), the 
President in 1935, by the Secretary San 
Tha (P. W. 5), and by the clerks Mg. Tin 
(P* W. 8) and Maung Maung (P. W. 9) 
that since 1934, Po Toke hasjbeen collecting 
the bulk of the taxes and that Po Toke has 
taken out the tickets in his father's name, 
credited the receipts in his father’s name, 
and drawn the commission in his father’s 
name. It is clear that this was done with 
the knowledge and consent of the President 
and Secretary. The Secretary tried to make 
out this was only done in May and June, 
1935; but it is clear from the other wit. 
nesses that it went on from 1933, if not 
earlier. 

Both^ lower Courts decreed the plain, 
tiff s suit. The trial Court found that the 
son was merely the agent of the father- and 
that therefore there was no variation in 
the terms of the contract (8. 133, Contract 
Act). The lower Appellate Court found that 
if there was any variation it had not been 
approved of by the Committee as a body 
and that they were not responsible for the 
acts of their servants. The question whe. 
ther Po Toke was an agent for his father 
is merely a matter between the father and 
the Municipality. As regards the surety 
be went surety for the personal honesty of 
the tax collector and not of his son, and this 
was an employment where it was essential 
that the employment should be conducted 
personally by the man for whom the surety 
had given seourity. This is not a case 
where the nature of the employment do. 
mended that it should be done by servants 

of the person for whom security had been 
given. 

I doubt very much whether on the terms 
of the bond the surety could in any case 
have been held liable for moneys which did 
not come into the bands of Than Gyaung. 
But apart from that, whether the Presi. 
dent or the Secretary could vary the terms 
of the contract or not, (for there is no 
doubt that the contract was essentially 
varied), either the President or the 8eore. 
tary is the executive officer and if they 
wanted to vary the terms of the contract 
they could not do so after giving notice to 
the surety and with bis consent. It was 
the duty of one or other of them to give 
that notice. Under these conditions 'the 
itirety, like any other contracting party, 
Mmol be held bound to something for 


which ha has not contracted Vide 62 
I A 23^ at p. 33. This appeal will be sue. 
ceasful and the plaintiff’s suit dismissed 
with costs throughout. 

K.B./r.k. _ Appeal a llowed. 

1 . Pratapsing Mobalalbbai v. Keshavlal Harilal 
Betalwad, AIR 1936 P C 21=163 I 0 7C0= 
62 I A 23=69 Bom 180 (P C). 
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Spargo J. 

Aye Maung — Applicant. 

V. 

The King* 

Criminal Eevn. Appin. No. 292.B of 
1937, Decided on 22nd June 1937, from 
order of First Addl. Special Power Magis. 
trate, Shwebo, D/. 8th April 1937. 

Evidence Act (1872), S. 8, lilua. (j) end (f) 
—Accusation by woman against man for 
attempt to ravish — Statements by her to 
witnesses- Silence of accused — Relevancy- 
Woman should have complained and not 
made mere etatement—Silence of accused to 
be relevant as ‘conduct’ must come within 
Illus. (f) to S. 8. 

A woman brought an aoousation against a 
certain man allegiog that be tried to ravish her. 
Trial Court considered the statementa made by 
the woman to her wltnessea after the alleged 
attempt, narrating the etory of attempt. The 
Court aleo considered that all the time the woman 
was acousing the man to bet wltneeeee he kept 
ellent and on these ooDBlderatlone lower Courts 
drew an adrerse inference against the man. On 
revision : * 

Held that the statements by the woman were 
cot relevant as according to 8. 8, Illag. (j) the 
woman ehoold have complained whereas all that 
she did was to make statements : [P 129 0 1, 3] 

Held further that the ellenoe of the accused to 
be relevant should have oome under Jllus. (() to 
8. 8 i. e. it ehonld have been proved that the 
aooueatione made by the woman against the man 
were made in hie presence, [p i29 C 3) 

K. 0. Bauyal — for Applicant. 

Order.—The applioaut in revision has 
been oonvioted of an offence under 
B. 366 (1), I. P. 0. I do not understand 
the referenoe to snb.s. (1) of 8. 366, whiob 
so far as I oan see, has no sub.seotion in 
it at all. The story told by the oomplain. 
ant was to the effect that the applioant 
came to her bouse and induced her to go 
with him on the pretext that he was 
going to give her some paddy in payment 
of a debt and when he bad taken her a 
certain distanoe he embraced her from 
behind and told her that he had brought 
her not to pay the debt but to ravish her. 
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She said that he had a knife in his right 
hand and he threw her down on the ground 
on her back. He then lifted her longyi 
and straddled on her. Now, if those alle* 
gatioDS are to bear the meaning that the 
oomplainant evidently intended them to 
bear that will mean nothing less than 
that an attempt to rape was oommitted, 
or at the very least an indecent assault, or 
in the language of the Indian Penal Code 
an assault committed with the intention 
of outraging her modesty. What need 
there was then to appeal to S. 366, I. P. 0., 
I do not see. But in many Courts this 
section has become an obsession. When¬ 
ever a woman complains of anything that 
has been done to her, this is the section 
which is invariably applied, appropriate 
or inappropriate. The woman said in her 
account of what happened that when the 
applicant straddled on her she kicked him 
on the chest. At this moment she was 
lying on her back, and how she could con. 
trive to kick him on the chest when be 
was straddled on her, I find it very diffi. 
cult to understand. However she says 
that she kicked him on the chest and as a 
result he fell on his back and she shouted 
for help and then ran away. The com¬ 
plainant says that she ran to the accused’s 
mother-in-law’s but where she found the 
accused’s wife and some other persons. 
She says that on her way to the accused s 
mother-in-law’s hot she met Maung Bbin 
with Ma On Gyi and told them that the 
accused had tried to rape her. 

The defence was a denial. The accused 
said that he met the woman that day but 
did not go to her house and call her from 
there. When he met her, she demanded 
a debt from him and when be said be 
could not yet pay there was some abuse 
and he lost bis temper and kicked her and 
she went away weeping and made a false 
accusation against him. The learned 
Magistrate held that the accused by deceit¬ 
ful means induced Ma Po Tu to go along 
with him with intent to ravish her against 
her wish. He based his oonolusion on 
the fact that Ma Fn To made an imme- 
diate report to the effect that the accused 
attempted to ravish her. It was true ha 
said that Daw Soe had exaggerated but 
that was probably due to using expres. 
sionsinold fashioned ways and did not 
indicate that Daw Soe was telling what 
was untrue. The learned Sessions Judge 
agreed with this conclusion. He held that 
-there was overwhelming evidence in the 


case that the complainant and the ap. 
pellant were seen going together and 
that the complainant abused the latter 
saying that “she could not stand it” and 
then they parted going in different direo- 
tions. He remarked also that there was 
clear evidence that as soon as the com- 
plainanb arrived at the hut of the appeU 
lant’s mother-in-law she dednitely accused 
the appellant with having attempted to 
have sexual intercourse with her. Ap. 
parently the learned Sessions Judge was 
impressed with the alleged conduct of the 
accused "in keeping,” as he puts in “ah. 
solutely silent,” presumably at the time 
when the complainant was making aoousa. 
tions of attempted rape against him. He 
considered that the complainant had ex. 
aggerated her evidence ; it was not impro- 
bable, he said, that the appellant merely 
seized her and attempted to throw her 
down. But that, he remarked, was very 
common to witnesses of her type and not 
too much importance should be ascribed to 
it. The parties were cousins and he found 
difficulty in believing that she would make 
such a charge against him if it was not 
true. 

This case strikes me as another instanoe 
of the oases in which a woman makes 
aoouaationa against a man and they are 
believed and acted upon merely because 
she is a woman. There is practically no 
corroboration of her statement. Take for 
example the witness Manng Ngwa Daing 
(P. W. 4). He is referred to by the com¬ 
plainant as having seen the aooused when 
he made an attempt to chase the complain* 
ant. In fact she says that he was only 
abont 80 feet away. Maung Ngwe Daing, 
on the contrary, says that be beard • 
woman abusing and be looked in the direc¬ 
tion and saw the woman going away 
northwards while the man was going 
southwards. There was not a word there 
about the aooused having chased the woman 
and not a word about his having anything 
in his hand ; and further Ma Fu Tu trip* 
ped very badly when she said that she did 
not know this man’s name at that time : 
and that in fact she bad only oome to know 
tJ Ngwe Daing that year. U Ngwe Daing 
says he has known both the complainant 
and the aoonsed since they were young. 
Maung Ba Tha is another witness wM 
is spoken of by the complainant and he 
says that the complainant and the accused 
passed by him when he was cutting thc^y 
branches and whan they oamo near him 
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•oomplainanfc weni; eastwards and the ao 
eased went southwards. 

There is therefore no oorroboration of 
Ma Pa Ta as to the events which oonsti* 
tuted the alleged transaction. What is 
there in the alleged oorroboration by her 
conduct ? Here again it is very nebulous. 
It consists of statements that Ma Pu Tu is 
said to have made after the ocourrenoe. 
Take for example the evidence of Ma Ya. 
She 18 the complainant’s sister. She said 
about 3 p. M. that day she went to 
Ma Shwe a house at Ma Shwe’s request. 
There she met Ma Pu Tu and Ma Pu Tu 
there made a statement to her, 

It is here necessary to refer to S. 8, 
Evidence Act and its Explanation. S. 8 
lays down that the conduct of any party 
to any proceeding in reference to such pro. 
oeoding or to any fact in issue therein or 
relevant thereto and the conduct of any 
person an offence against whom is the sub. 
jeot of any proceeding, is relevant, if such 
conduct influencea or is influenced by any 
fact in issue or relevant fact, and whether 
it was previous or subsequent thereto. 

With this must be read Explanation. 1. 

The word 'oooduefc’ in thia geotion dooa not In¬ 
clude BtfttemoQtfl, unleea those etatements aooom- 
pany and explain aota other than atatementa; but 
thia explanation ia not to affect the relevancy of 
etatenseota under any other section of thia Act. 

Illustration fj) to this section reads; 

The question ia whether 4 was ravi. 9 hed. 

The facta that, ahortly after the alleged rape, 
she made a complaint relating to the crime, tho 
clroumetanoea under which and the terma in 
which, the complaint waa made, ate relevant. 

maMogaoompIaint. abe 
said that ebe had baen ravished. Is not relevant aa 

it may be tele- 

vant as a d;iog declaration under 8. 89 Cl (l\ 
or as oorroborative evidence under B. 167 .* * ' 

Both Oourta have treated theae etate. 
meota by Ma Pu Tu aa though they were 
complaints and not merely statements. The 
same remark applies to Maung Shwe’s evi 
denoe and indeed all the evidence which was 
to the effect that Ma Pa Tu had gone about 
after the quarrel with Maung Aye Maung 
saying that he bad attempted to rape her. 
There is nothing whatever to show that 
she made a complaint. All that is clear is 
that she made certain statements. It is 
«lear that she was hurt by Mauog Aye 
Maung because he said ao; in fact he 
says be kicked her because she abused. 
And there was evidently a quarrel over 
debt that he owed her. There being 
tbis debt and this quarrel and he having 
1988 B/17 4 18 
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assaulted her on account of this quarrel it 

18 quite likely that she made a false aoousa 

tion against him that be had tried to rape 

her, whereas all fche attack amounted to 

was to kick her and possibly insult her in 

some way such as by seizing her by the 
hand. 

However that may be the fact that 
after the thing was all over she said that 
he had tried to rape her cannot be taken 
as proof that he did try to rape her. 
Neither is there any more force in tbe 
argument that the applicant kept absolu¬ 
tely silent when she was making these 
accusations. There is no proof whatever 
that any of theae accusations were made 
in his presence. If so no doubt Expln. 2 
to S. 8, would apply, namely; 

When tbe conduct of any person ia relevant 
any atatemeot made to him or in hla preaenoe and 
hearing which affecta such conduct is relevant. 

An Illustration ia given : 

(f) The buestion is whether 4 robbed B. 

The facts that, after B waa robbed. C said in 
4 s presence— tho police arc coming to look for 
the man who robbed B’-and that immediately 
afterwards 4 ran away, are relevaot. 

But that all depends upon the state¬ 
ments being made to him or in his pre¬ 
sence and hearing. It is noteworthy that 
most of the witnesses who described what 
Ma Pu Tu said after the quarrel with 
Maung Aye Maung say that she said that 
Maung Aye Maung insulted her or ill. 
treated her; the Burmese expression used 
has a variety n.* meanings. It would also 
bear possibly tbe meaning that he had 
assaulted and kicked her. The learned 
First Additional Magistrate said that Daw 
Soe was perhaps exaggerating when she 
said that Ma Pu Tu told her that Aye 
Maung had raped her. But it is quite pro- 
bable that Ma Pu Tu used the same 
expression to her as to tbe others, namely, 

.... and Daw 800 interpreted it 
as a rape. 

Three witnesses gave evidence for the 
defence, tbe meaning of whose evidence 
was that Ma Pu Ta bad first complaioed 
merely that tbe accused had kicked her and 
had insulted her by pulling her band. The 
learned Magistrate expressed tbe opinion 
that these witnesses were not speaking the 
troth and bis view, in my opinion, is enti¬ 
tled to be treated with very great respect. 

Bat for the reasons that I have given 
above I have formed the very definite oon- 
olasion that they were not giving false 
evjdeDoe. I believe that they were speak- 
* BurmetM toorda. 
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iog tbe truth and that the facts were that 
the applicaut; did do more than what be 
Bays be did ; be kioked ber because of a 
quarrel that bad brokeo out between them 
aud I am of opinioo that there is no justi- 
fioatioD at all for this ooDviction and it is 
set aside and tbe applicant is acquitted 
and will be set at liberty so far as this 
case is ooDoernad. 

B.D./b.K. Conviction set aside. 
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Roberts C, J., Mya Bu and 
Ddnkley JJ. 

R. M. K. A. R. Arunachallam. Chettyar 

— Applicant. 

V. 

R, M. K, A. R. V, Valliappa Chettyar 

— Respondent. 
Civil Revn. No 136 of 1937, Decided on 
14tb January 1938, agaiust order of Sub> 
Divisional Court, Henzada, D/. 96th April 
1937. 

(a) Civil P. C. (1908), S. 10 (as amended by 
Government of Burma Adaptation of Laws 
Order, 1937) Courts in British Burma have 
so power to stay suits before them by reason 
of pendency of suits founded on same cause 
of action in British India — Amendment to 
S. 10 has retrospective effect. 

Aooordlcg to8. 10, ae amended by the Adaptation 
of Laws Order, 19B7, tbe Oourte ic British Burma 
have DO power to stay suits before them by reason 
of the peDdeuoy of suits founded on tbe same 
cause ol ao'doo in British India. The amendment 
to 8. 10 being an alteration in the form of proce* 
dure has a retrospective efieot. [F 184 0 1] 

Where therefore a suit Is instituted in a Court 
at Benzada lu Burma on S8tb April 1937 the Hen- 
sada Court has no power to stay it penllng tbe 
deoleioD of earlier suit brought in 1934 in a Court 
at Devakottah, Madras, altboogh the issues in¬ 
volved lu both tbe suits may directly and substan¬ 
tially be tbe same The Court at Oevabottab, is a 
foreigu Court wiihln the meanlag of S- 2 (6) as 
amended, and pendency of suit there would not 
preclude Court at Benzada from trying a suit 
founded on the same oauees of action : 3 Mnd 98 
and 27 Mad 338, Rel. on ; 22 Bom 8S2 ; 22 Cal 
767 and English Case law referred, (P 133 0 2] 

(b) Inierprelatioo of Statutes—‘Privilege* 
^Meaning of word ‘privilege* when coupled 
with ‘right' means right or advantage or 
immunity in law enjoyed by person or class 
of persons beyond common advantages of 
others Term must be construed strictly as 
having legal meaning. 

Where tbe word 'privilege* Is coupled with 
'right’ In a statute It must be held to have a well 
defined meaning. It does not mean some advantage 
or boon which by reason of existing procedure a 
party may deem himself in fact to posBeas, but 


A. I. R. 

may be defined as a right, advantage or Immunity 
in law enjoyed by a parson or class of pereoos 
beyond tbe oemmoo advantages oi others. Tbe 
word must be ooustrued lu aetriot senra as baviog 
a legal meaning when it le emplo)ed in a staiute 
and not as having a loose or figurative meaning, 

[P 132 0 2; P 133 0 IJ 

(e) Government of Burma Adaptation of 
Laws Order (1937), Cl. 10 - Wordj "right, pri¬ 
vilege, objection or liability already acquired, 
accrued or incurred’’have reference to rights, 
privileges etc., which are enforceable at law. 

Tbe words ‘‘right, privilege, objeotion or liabi¬ 
lity already aoqulred, accrued or tnoarred” In tbe 
Government of Burma Adaptation of Laws Order, 
1937, must have referenoe not to the mere enjoy¬ 
ment of what is In faot a boon or to the exhtence 
of being In faot under a disadvantage, but to tights 
and privileges, objeotlons or liabilities nbloh'are 
enforceable at law. [P 133 0 1] 

(Per Dunkley /.)~01.10, Governmentof Burma 
Adaptation of Laws Order, 1937, must be cons¬ 
trued Btriotly and the words ‘right* and ‘privilege* 
must be given their legal meaning. In law a 
‘right* is an advantage wbioh oan be enforced by 
appropriate aotlon before a Court, and a 'privilege* 
is nothing more than a special right enjoyed by 
certain persons, beyond the rights wbioh tbs 
public in general enjoy. Accordingly tbe right to 
have a suit stayed Is in law neither a right nor a 
privilege. (P 134 0 2] 

(d) Civil P. C. (1908), S. 10 (at amended by 
Government of Burma Adaptation of Laws 
Order, 1937)—Direction in S. 10 for stay of 
suit until decision of earlier suit in whiebssme 
matter is in issue, is mere rule of procedure 
^It confers no legal rigbton any party. 

(Per Dunhley J.)—Tbe principle 'bat a litigant 
cannot acquire a vested right in tbe course of pro¬ 
cedure is well established. Tbe direction in 8. 10, 
Civil P. 0., that a suit shall be stayed andl sn 
earlier suit In wbioh tbe same matter is in issue 
is decided. Is a mere rule of procedure ; it confers 
DO legil right on any party. The Code of Otvil 
Procedure is a Code of rules whereby rights may 
be eDfar:ed before Courts. The Code itself ooo' 
fers no legal right whatever, [P 134 0 1/ 

(e) Interpretation of Statutes—Retrospec¬ 
tive effect — Statutes effecting changes io 
procedure are retrospective, 

(Pet Dunkley J.) —The statutes which effect 
changes in procedure are in their operation retroa- 
peocive In tbe sense that tbe provisions of sods 
statutes are applicable to proceedings already 
commenced at the time of their enactment 

[P 134 0 1) 

Dr. M. A. Rauf — for Applicant. 

P. K. Baau — for Respondent, 

Roberts C. J. — This auifc oomea before 
ua by way of reviaion of an order paased 
by the Sub Diviaional Judge of Henzada 
on 26feh April 1937 ataying Civil Regular 
Suit No 6 of 1936 of hie Court pending 
the deoiaioD of an earlier auit, No. 224 w 
1934 of the Sub-Courfe of Devakotfeah, 
Madras. Tbe suit in the Devakotbah Ooaict 
■waa brought by the respondent, who le¬ 
one of the Bona in a Hindu joint tradinA 
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family, againefe the other members of the 
family and was for partition and his share 
of^ the joint family property. The later 
suit in the fJenzada Court was brought by 
the father of the respondent as karta of 
the joint family for the recovery of a sum 
of money said to be held by the family in 
trust for an idol and deposited with the 
respondent. It is contended that the 
matters in issue therein are substantially 
and directly in issue in the prior suit 
brought in Devakottah. If it were com* 
potent to the Henzada Court to stay the 
aotion brought there we should have to 
see whether the issues in the two actions 
were substantially the same or not, but 
we have come to the conclusion that the 
aotion brought at flenzada cannot bo 
stayed. 

Section 10, Civil P. G., as amended by 
the Adaptation of Laws Order, 1937, runs 
as follows ; 

No Court shall prooood with the trial of any 
Buitlu which thomatterlu Issueli also direoUy aod 
BUb-iautially ta Iseue io a previou^-ly instituted 
flUit between the same parllee, or between panloa 
under whom they or aoy of ihera claim llilgiting 
uoder the earae title where such suit is pending in 
the eame or aoy other Court la Britirh Borma 
having jarl-diot.ioo to grant ibe relief claimed, or 
before Uia Majesty ia Council. 

Bxplanation. The pondenoy of a suit in a 
Wfeigo Court does not preclude the Caurte fn 
British Burma from trying a suit founded ou the 
same jause of aotloa. 

By the Adaptation of Laws Order, 1937, 
01. 2, this Order shall come into operation 
on the separation of Hurma and India, 
that 18 , on let April 1937. By S. 2 (6), 
Civil P. 0. as amended, "foreign Court" 

the limits 

of BrUieh Burma which has no authority 
ID pntlsh Burma and is not established 
by the Governor. The word "Governor” 
is substituted for 'Governor.Ganeral in 
OounoU* by 01 6, Adaptation of Laws 
Order 1937. After let April 1937 there, 
fore the Courts in British Burma ceased to 
have power to stay suits in British Burma 
by reason of the pendency of suits founded 
on the same cause of aotion in British 
India. And the question wo have to decide 
is : when does the section as amended 
Dome into operation 7 

In (1878) 3 A 0 682‘ at page 603, Lord 
Blaokborn said : 

IthlakU if pacf«9lly teUlad that the L«glBla< 
tttfe unended to frame a oaw prooedare, that 

^ ^fdenee t. Edward A. Lacai, (1878) 

Q A%J OS9» 


Instead of prooaading Id this form or that you 
shouH prooeed in another and a difierent way • 
clearly these bygone transaotlona are to be sued 
for and enforced according to the new form of 
procedure Alteraiiona in the form of procedure 
are always ratrospeoiive, unless there is some 
good reason or other why they should not be. 

The case in (1876) 3 Cfa D 62^ was one 
in which new rules of Court, dated Fobru. 
ftry 1876, bad increased the amount of 
security which plaintiffs out of the juris- 
diocion might be called upon to give. Ihe 
bill had been filed in 1874 and in May of 
that year an order was made that the 
plaintiffs, a foreign Government, should 
give security for costs; in accordance with 
the existing practice the sum of £190 was 

deposited. The new rule however stated that 
in any oaufts or matter in which security for costa 
is required the security shall be of such amount 
and be given at euob time or times and in such 

manner and form as the Court or a Judge shall 
direct. 

The Court of Appeal held that the new 

rule being ooe of procedure applied to the 

suit then pending and Mellish L. J. said: 

No mitor has any vested interest In the ooucsa 
of procedure, not any right to complain if during 
the litigation the procedure is changed, provided, 
of oourae, that no injustice ia done Certainly 
there is no Injustice in the rule that suitors who 
live abroad and have no property In this country 
should give security for costs. There seems to have 
been a praoitoa in equity of limiting the amount 
but that pcaotioe has been altered during this 
litigation. 

Again in (1861) 30 L J Ex 40^ Pollock 
0. B. said: 

I think that where an Aot of Parliament alters 
the proceedings which are to obtain in the admi- 
ntstratioD of ju.Htioe, and does not specially say that 
U shall not apply to any aotion already brought, 
but merely oaU’Ing the operation to pause for a 
oertaln time aud givlog an opportunity for parties 
to retire from suits, it applies to aottons already 
brought. ^ 

Baron Wilde declared the principle to 
be that : 

Where you are dealing with a right of aotion, 

BXid BO Aot of Parllameot uoless BOOiotbiDg 

express la contained In that Aot. the right of 
aotion la ooi taken away; but where you are deal, 
log with mere pruoedure, unless something Is said 
to ihe contiury, aud the language in Its terms 
applies to all aotioos, whether before or after the 
Aot, there 1 think the principle is that the aol 
does apply without reference to the former law or 
procedure 

In (1875) 1 Oh D 48* at p. 60 Jessel 
M. B. said : 


9. Bepublio of Costa Rica ▼. Erlanger, (1676) 8 
Cb Dfli=46 L J Ch 748. 

8. Wright V Bale. (1861) SO L J Ez 40=6 B <6 
N U47=6 Jut N B 1919=8 L T 44«=9 W B 
lb7a 

4* 7oaepb Boohe ft Oo. Ltd. Ia ze, (1876) 1 Oh D 
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Ib ia a general rule that when the Legialatare 
altera the rights of parties by taking away or con* 
fetriog any right of action, its enaotmente, uoleaa 
in express terms they apply to pending actions, do 
not aSeot them. It is said there is one exception 
to that rule, namely that where enactments 
merely affect procedure and do not extend to right 
of action, they have been held to apply to existing 
rights, and it is suggested here that the alteration 
made by this section is within that exception. 1 
am of opinion that it is not. This is an altera¬ 
tion not merely in prooedure. 

Id that case therefore, although the 
alteration was held not to be one in pro¬ 
cedure merely, the existence of the exoep. 
tion, that where enactments merely affect 
procedure they have been held to apply to 
existing rights, was acknowledged. In a 
later case, (1916) 2 Ch 1®, the Increase of 
Bent and Mortgage Interest (War Eestrio- 
tions) Act, 1915, suspended a particular 
form of remedy at the instance of a mort. 
gagee. It was held that this did not take 
away rights bat related to a naatter of 
procedure only; in the present case the 
Adaptation of Laws Order lifts the auspen. 
sion of a remedy by taking away from 
Cl. 10, Civil P. C., the provision that the 
Court shall stay an action where a suit in 
V bioh the matter in issue is also directly 
r«od substantially in issue between the 
utame parties, etc , in British India, and by 
making the direction to stay an action 
apply only to oases where there is such 
an earlier suit in British Burma, or before 
His Majesty in Council. 

In (1916) 2 Ch all the Julges were 
agreed and PhilHmore L J. drew atten- 
tion to the case in (1905) 2 KB 336® 
where it was held that the extension of 
time during which a prosecution could be 
launched was a matter of procedure only 
though in fact the position of the accused 
person, when such a statute was made to 
operate so as to keep alive a criminal 
charge against him which would have been 
barred prior to its enactment, must have 
been prejudiced thereby. That a similar 
yiew has been entertained in the Courts 
in India is apparent from 3 Mad 98^ and 27 
Mad 538.® In 21 Bom 832® the plaintiff 

6 . Welby v. Parker. (1916) 2 Oh 1=86 L J Ch 
664=114 L T 876=60 B J 417=i2 TL R 
403. 

6 . Rex V. Dbarma, (1906) 9 KB 336=74 L J K 

B 460=92 L T 700=63 W R 431=69 J P 193 
=21 T L R 363. 

7. Papa Saatilal v. Anantarama Sastrial, (1881) 

8 Mad 98. 

A. Vedavalli Naraeiah v. Mangamma, (1904) 27 
Mad 638=14 M D J 340. 

0. Oangaram v. Punamohand Hatharam, (1897) 
21 Bom 832, 


had brought a suit in a subordinate Court 
and was told he should have a oertidoate 
under 8. 47, Deccan Agricultural Relief 
Act, because the defendant was anagriocl. 
turist. Now under 8. 73 of the Act the 
Judge's decision on this point was final. 
The plaintiff however appealed, the appeal 
including other points of objeotion to the 
decree as well as that with regard to the 
status of the defendant. Whilst his appeal 
was pending S. 73 was repealed, and on 
the hearing of the appeal the Judge cod. 
sidered this question of status, held that 
the defendant was not an agriculturist and 
reversed the finding of the lower Court on 
that point, which at the time the appeal 
was filed and prior to the repeal of S. 73 
be would have bad no jurisdiction to do. 
It was held he was right in so doiog. 
Faced with these difficulties Mr. Basu for 
the respondents draws our attention to 
Cl. 10 of the Adaptation of Laws Order, 
1937, which runs as follows : 

Nothing in this ocdet shall a&eot the pravioas 
operation of or anything duly done or suffered 
under'any £urman-law, or any right, privilege, 
obligation, or liability already aoquired, aooroed 
or inoarred under any euob law or any penalty, 
forfeiture or punishment incurred in respect of 
any offence already committed againet any aaoh 
law. 

“Burma law" is defined by S. 119, Gov* 
ernment of Burma Act 1935, read with 
Cl. 3 of the Adaptation of Laws Order 
1937; and the Civil Procedure Godeissaob 
a law. 

Mr. Basu points out that the Adaptation 
of Laws Order cannot affect any privilege 
accrued under any such law, and he con* 
tends that his client bad such a privilege 
in that by being a litigant before let April 
1937, be could ask the Conrt here to stay 
proceedings during the pendency of the 
suit at Devabottah. First he said that by 
filing the application before the law was 
changed this objection to the oontinoation 
of the suit at Henzada must be decided 
under the earlier law, and when it was 
pointed out that the cases I have cited 
were against him on that point, be fell 
back on the ground that be bad a privilege 
wbioh could not bo removed. Now.^where 
the word “privilege" is coupled with right 
in a statute it must be held to have a well 
defined meaning. It does not mean some 
advantage or boon which by reason of 
existing procedure a party may deem 
self in fact to possess, but may be defined 
as a right, advantage or immunity in lawi 
enjoyed by a person or class of persons! 
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beyond the common advantages of others. 
The word must be construed in a strict 
sense as having a legal meaning when it is 
employed in a statute and not as having a 
loose or figurative meaning. 

In (lR59) 6 C B (N S) 388*® the Thames 
Conservators were empowered by statute 
to grant to riparian owners or occupiers 
the license bo make piers or jetties on pay¬ 
ment of reasonable charges, bub these 
powers were not to extend "to take away, 
alter or abridge any right, claim, privilege, 
franchise, exemption or immunity to which 
riparian owners were by law entitled.” It 
was held that Conservators could grant to 
the owners of a wharf a license to oon. 
struob a jetty though its erection might 
obstruct the enjoyment by adjoining ripa¬ 
rian owners of the free navigation of the 
river, Cockburn G. J. (at p. 405) pointing 
out that the whole question turned on 
whether there was any public right which 
was being interfered with. 

Again, in (1881) 7 Q B 6:0’* at p. 696, 
Cockburn C. J said : 

The word ‘'rlghtB,” osp^'cially when taken in 
oonjaooiloD with ibe words “po^*Jer8 or privileges” 
nauec mean rights acquired adversely to (be rest 
ol the world and peouiiarly to the individual. 

Therefore the words, **right, privilege, 
obligation or liability already acquired, 
accrued or Incurred,” in the Government 
of Burma Adaptation of Laws Order l.i37, 
most have reference not to the mere 
enjoyment of what is in fact a boon or to 
the existence of being in fact under a dis¬ 
advantage, but to rights, privileges, obli- 
jgations or liabilities which are enforceable 
|at law. Mr. Banu says that if the suit iu 
Henzada is stayed be will have the privi- 
lege of immunity or exemption from 
appearing as a defendant therein. This 
appears to me to be unduly straining the 
meaning of the words. Moreover, if His 
Majesty had Intended to save the order for 
a stay in a suit when a prior suit bad been 
filed in British India before the date of 
separation, the order would have said so 
in terms. It may be observed that in the 
Bobedule to the Adaptation of Laws Order 
there has been added to 8. 273. Succession 
Act, 1926, a new eub-seotion to the effect 
that: 

Probate and letters of admlDistratioo granted 
in BrUUh India in prooetdloga eom iceooed before 

10. Reame ▼. The Cordwalters* Oo., (ISgo) 6 O B 
(NSf 8S8=I2S L J 0 P 386=6 Jut <N8) 1916 
lliVearoa v. UUobell, (tS8t) T Q B 660=41 
L J UO 170=47 LT 88. 


the separation of Burma and India shall, if 
under this Act as in foroa in Brit sh India they 
have efieot throughout British India, have eSeot 
also throughout British Burma unlesa otherwise 
directed by the grant. 

Where therefore it was deemed right tol 
order that part of a legal proceeding in 
British India before the separation should 
haveetfeot throughout British Burma after 
it, this has been done. In the present case 
the Court at Devakottah has become a 
foreign Clourt, and the rule which affects 
tbe staying of a suit here, by reason of a 
suit pending in British India, baa been 
altered as a matter of procedure. There is 
no vested interest in procedure, and no right 
or privilege of the respondent has been 
invaded. It does not therefore fall to be 
considered whether tbe issues to be tried in 
the two suits are substantially tbe same or 
whether the Court should have stayed the 
suit if S. 10, Civil P. C., had applied, for it 
does not apply at all. Accordingly, in my 
opinion, these proceedings must be returned 
to the learned Judge of tbe Subdivieiooal 
Court at Henzada with the ruliug of this 
Court that be has no power to stay the 
suit pending the decision of suit No. 224 
of 1934 of tbe Sub. Court at Devakottah, 
bub must proceed forthwith to try it in 
accordance with the law. This application 
is therefore allowed with costs ton gold 
moburs. 

Mya Bu J.—I concur iu the judgment 
of my Lord the Chief Justice. 

Dunkley J.—I am of the same opinion 
as my Lord the Chief Justice. The prin- 
oiple that a litigant oaunot acquire a vested 
right iu the course of procedure is so well, 
established as to be axiomatic. My Lord has 
mentioned oases in which this priooiple 
has been applied by the Madras and Bom. 
bay High Courts and I may therefore be 
permitted to mention a unanimous deci¬ 
sion of twelve Judges of tbe Calcutta High 
Court in wbiob the same principle was 
applied, especially as the facts of this oase 
appear to me to be similar to those of the 
matter now before us. By Act 5 of 1894, 

8 . 310. A was added to the Code of Civil 
Procedure, Code of 1882, whereby a judg. 
ment.debtor, whose imuaovable property 
had been sold in exeoutlon of tbe decree 
agaiuet him, was given tbe option (wbiob 
ha did not previously possess) of having 
tbe sale eeb aside on payment Into Court 
of the amonnt specified in tbe proolama- 
lion of sale pins a sum equal to five per 
cent, of the porobase money. In 22 Cal 
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767*^ the full Court of twelve Jadgesi 
overruling a previous decision of a majority 
of a Bench of five Judges, held that this 
section did not confer any new right on 
the judgment.debtor or affect any existing 
right. They held that it was a mere rule 
of procedure, and was therefore applicable 
to execution proceedings pending at the 
time when Act 5 of 1894 came into force. 
The direction in S. 10, Civil P. 0., that a 
suit shall be stayed until an earlier suit in 
which the same matter is in issue has been 
decided, is plainly of the same category; it 
confers no legal right on any party. Such 
rights, if they may be loosely so called, 
are in no manner different from the right 
to call witnesses, and in (1861J 30 L J Ex 
40,3 Pollook C. B. said : 

If an Act of Parliament were to eay tbat In 
matters of mere opioioo aod judgment no person 
fiball be allowed to call more than three witneeses, 

I think tbat wonld apply to all aotione, wbethee 
then pending or thereafter to be brought. 

The Code of Civil Procedure is a Code of 
rules whereby rights may be enforced 
before the Courts, the Code itself confers no 
substantive rights whatever. As Baner. 
jea J. pointed but in 22 Cal 767,it is nob 
strictly correct to speak of such an altera, 
tion of procedure as having a retrospective 
operation, because its direct effect is pros* 
peotive only although a part of the requu 
sites for its action is drawn from time 
antecedent toitr* passing; per Lord Denman 
in (1848) 12 Q B D 120*3 at p. 127. With 
all due respect, I think that Farran C. J. 
pub the matter more correctly in 21 Bom 
822,^ where be said tbat statutes which 
effect changes in procedure are in their 
operation retrospective in the sen^^e that 
tbe provisions of such statutes are appli. 
cable to proceedings already oommeooed 
at tbe time of their enactment. Mr. Basa 
for tbe respondent has urged that because 
bis application under 8 10, Civil P. 0., 
was made before the alteration in tbe law 
be thereby ''oonsoHdated'' tbe procedure 
in bis favour. If tbe alteration of tbe law 
bad come into force after tbe application 
bad been beard and argued, but before 
judgment thereon was delivered, i. e. dor. 
ing tbe period in which judgment was 
reserved, I could have understood this 
argument on tbe ground tbat judgment is 
presumed to follow Immediately on the 

12. JogodabOod Slogb v. Amelia Lai Biroar, 

(1H96I 22 Cal 767 (F B). 

18. Tbe Qaeea v. The lohabltante of 8t Mary 
WbUeobapel, (IS 48 ) 12 Q B B 180=17 L J 
M 0 172=116 K B 811. 


GonolusioD of the hearing and tbat there, 
fore tbe position of tbe parties should not 
be altered by anything which ooourred 
during this interval; but even under those 
circumstances tbe decision in 21 Bom 822® 
would afford a complete answer to the 
argument. 

Befarring briefly to Cl. 10 of tbe Gov¬ 
ernment of Burma (Adaptation of Laws) 
Order, 1937, I agree with my Lord the 
Chief Justice’s definition of ^‘privilege” as 
a right, advantage or immunity granted 
to or enjoyed by a person or olaas of per¬ 
sons beyond tbe common advantages of 
others”. The clause must be oonstraed 
strictly and the words "right” and "pri. 
vilege” must be given tbeir legal meaning 
In law, a "right” is an advantage whiob 
can be enforced by appropriate action before 
a Court, and a ' privilege” is nothing more 
than a special right enjoyed by certain 
persons, beyond tbe rights whiob tbe 
publio in general enjoy. A "privilege” 
also mast be enforceable by action before 
a Court, or, as an imnuunity, be a complete 
answer in law to an action brought to 
enforce a general right. In accordance 
with this view, the right (again using the 
word in a loose sense) to have a suit stayed* 
is in law neither a right nor a privilege. 
B.M./b.E. Application allowed. 
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Roberts 0. J. and Sharps J. 
Captain 0, B. Smith — Appellanfi* 

V. 

Mrs. 'Heptonstall —Respondent. 

First Appeal No. 102 of 1936, Decided 
on l3tb July i937, from order of High 
Court in C. R. S. No. 26 of 1934. 

(«) Contract Act (1872), S. 25 ( 3 )<-Agree‘ 
ment need not in termi refer to barred 
debt. 

Under 8. 26 (3) It Is not neoessary that a new 
promtee to pay a debt barred by tbe law of llmi* 
tatioQ need refer in terms to the barred debt: 
AIR 1929 Rang 240, Rel. on. [P 136 0 

* (b) Civil P. C. (1908), O 34. R. 3 (4)— 
Equitable mortgage Pereonai remedy ^ 
Cause of aclioo for personal remedy is m >rt. 
gage transaction itself-~-No separate caute of 
action arises on sale of mortgaged properly 
~Suit on mottgege three years after mort. 
gage—Personal remedy is barred—-Eaecution 
of fresh promissory note for balance due 
after three years from date of mortgage does 
not operate as valid ecknowledgmant. 

An equitable mortgage was oreated on the 
day when a promisBory note was given foe the 
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mortgage debfe» Three years subsequent to this, 
the mortgagor gave a fresh promissory note for 
ibe balaooe due on the Ioaa» Subsequently the 
mortgagee filed a suit on the mortgage aud got 
^e property sold. As the sale prooeeds were 
Ineuffioient, be filed an application for a personal 
remedy; 


Held that the cause of aotlon for the personal 
remedy aroae oo the date of the mortgage traosao* 
tioo and no separate cause of action arose on the 
flala of the property and that such rem^^dy was 
barred as the buit was filed more than three years 
after the mortgage tranaaotioo: 30 4.U 388, ReL 

[P ns 0 2; P 1:^8 0 I] 
Held further that the fresh promissory note 
could not operate as aokoowledgcneat under S 19, 
Litn. Aot, as It was executed after the personal 
remedy was barred even though the plaiotifi 
could have sued oo the promissory note which 
was a new promise under B 25 (3), Oootraot Act, 

tPlseO l; P138 0 1] 
Talukdar ~ for Appellant, 

Pagab — for Reapon'lent, 

Roberts G. J. This appeal arises oat 
of an aotion which was brought by Mr. 
Charles Arthur Petley against the appel. 
lant for a deolaratiou that the plaiobiff 
was a mortgagee by deposit of title deeds, 
tor the usual mortgage decree, aud for a 
personal decree against the defendant. The 
mortgage arose, by way of security for a 
loan (originally of Ra. 35.000) and the 
P^laint was filed on 13bh January 1934, 
The mortgage by deposit of title deeds 
took place on 6bh June 1929, and oo the 
€ame day a promissory note was given by 
the defendant for the amount of the mort- 
gage debt. After a preliminary consent 
decree there was a sale of the mortgaged 
property in November 1935, and as the 
sale prooeeds wore insuffioient to repay 
the mortgage debt, the plainbiflf desired to 
have recourse to O. 34. fi. 3 (4), whioh 
rao 0 as lollows: 


of the sale are not suffiole 
for the pavmeat of ihe mooey doe to the plaloi 

in .^ 1 ! iV ‘ke balaooe d 

10 ibc pUlodfl OP eoob oiber party U ImaI 

reooverabl. by h.m from ihe morSgegJr the O^o 

eball 00 appItoaUoo made lo thfe behalf by tl 

pUloilff or aorne other party, paee a deoree aealn 
ha?an«»'***'*^ P®«on»*ly foe the payment of ea< 

Oo Mtb June 1933. the defendant b 
his promisBory note promised to pay 1 
the agent of the plaintiff the sum . 
Ba 2B.000 whioh sum (it is pleadedl wi 
the baUooo due oo the Ba. 36.000 fo 
merly lent. This promissory note wj 
dot a renewal of the former note so as I 
keep the personal remedy alive. Tb 
remedy was barred by limitation oo 6t 
Jana 1933, and thereafter, in my opioioi 
ue balaaoo dae in reapeol of the mori 


gage suit oeased to be legally recoverable 
from the mortgagor by the pUinbiff by 
reason of the provisions of 8. 19, Lim, 
Act. But on I4bh June 1932 there was 
(within the meauing of S. 25 (3), Oontraob 

Aot) a new promise to pay a debt barred by 

the law of limitation. I agree with Mr. 
Baget s argument that it is not necessary 
that such an agreement should refer iu 
terms to the barred debt. 5-»e 7 Rang 
392. This new promise could have been 
enforced within the time allowed by the 
Limitation Aot, namely three yeara. it 
could have been sued upon, and the suit, 
if necessary, could have been stayed pend¬ 
ing the ascertainment of tbe sale proceeds. 
But the only action taken by the plaintiff 
was to fils the suit with which we are at 
present dealing; ha then sought to say 
that the second promissory note was a 
prom’se to pay the mortgage debt and 
that after the sale proceeds proved iosutfi- 
oient there was a balance due to him 
which was legally recoverable from the 
mortgagor. The learned trial .Judge thought 
that tbe cause of action on the mortgage 
and tbe cause of action on the defioiaooy 
were quite separate and distinct. But in 
my opinion no separata cause of action for 
the personal remedy accrued after the 
mortgaged property was found on sale to 
be insufficient to satisfy tbe mortgage 
debt: 20 All 6l2.* Tnere was one cause of 
aotion only which accrued upon 6tb Jace 
1929, and I cannot agree that '‘an)tber 
Cause of action baa emerged in the course 
of the mortgage suit " 1 bold therefore 

that at tbe date of institution of the suit 
tbe balance sought to ba recovered bad 
ceased to be legally recoverable in that 
Sait, though it is doubtless true that tbe 
promissory note of L4th Juae 1932, might 
have been sued upon at that date. Asl 
was said by Aikman aud Griffin JJ. in 30 
All 388* : 

Oo ao applloatioa ooder 8 . 90 “(T. P. Aot, 
ISS'iJ” tc la tbe data of dliag tbe euit wblob bas 
(o be looked to la ooaaldeciag tbe quedcloo wbe- 
tber the balaooe la legally reooveraDle from (he 
dafeodaot, 

A decree under O. 34 (which corresponds 
bo 8. 90, T. P. Act) cannot be obtained 
when at the data of filing of tbe suit tbs 
personal remedy in the mortgage suit is 

1. AbdulUklo V. Mauog Ne Duo. i6 A I B 

Baog 240 sll9 [ 0 744=7 Baag 3)9. 

9. Chatiar Mai v. Thakutl. (18281 20 All 619=s 
1898 AWN 148. 

8, JaagI Slogh v. Ohaodar Mai, (1009) 80 All 
888aii)08 A W S A L J 670. 
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barred. The diffioulty in which the res- 
pocdent, the legal repreaenbatiTe of the 
deceased plamtifT, finds herself appears to 
me to be this. The cause of action on the 
mortgage suit is all one and the same, 
and thus the personal remedy upon it was 
time-barred before action was brought. 
The giving of a promissory note nob in 
renewal of the personal liability so as to 
save the mischief of limitation but so as 
to oonsbibute a new promise under S. 25 (3), 
Contract Act, could not alter the pre. 
existing cause of action though it did give 
rise to a new one. But the plaintiff never 
sued upon it. Accordingly owing to his 
failure to keep the personal remedy alive 
by complying with the provisions of S. 19, 
Lim. Act, his cause of action arising on 
6th June 1929, became, so far as it relates 
to an application under O. 34, barred by 
limitation: and in like manner his failure 
to bring an action on the new promissory 
note is fatal to his cause of action. What 
the respondent has sought to do is to try 
and set up the new cause of action as 
though in some way it had re-created the 
old one. But, for the reasons stated and 
in the light of the authorities cited, I am 
of opinion that she cannot do this and 
that the appeal must accordingly be 
allowed. 

Sharpe J. — This case really lies with, 
in a very small compass, although the 
able arguments addressed to us on both 
sides have been somewhat lengthy. It is 
said, and 1 think it is rightly said, that 
the present appeal raises a point of con. 
siderable importance affecting the practice 
of the Court in the matter of mortgage 
suits generally. It is therefore desirable 
if this case is to be reported and our deoi- 
sion acted upon as laying down some new 
general principle, that the material facta 
of this ease should be stated at the outset, 
so that when it is hereafter sought to 
apply our present decision to some other 
oase, it may be readily ascertained whe. 
tber the facta of such other oase are 
sufficiently in agreement with the facts of 
this case to require this decision to be 
followed. The present case has unfor. 
tunateiy been through many vicissitudes, 
but the following are the only facts now 
material. On 6th June 1929 the plaintiff 
(who has since died and whose place upon 
the record baa been duly taken by bis 
legal representative Mrs. C. H. Hepton. 
stall) through his agents Balthazar & Son 
litd. lent Capt. Clement Smith the sum 


of Bs. 35,000. On the same date Gapt. 
Smith deposited with the plaintiff’s said 
agents the title deeds of the Allandale 
Hotel, Bangoon, and be also on the same 
date gave Balthazar & Son Ltd. a promis. 
sory note for Bs. 35.000. for value received 
payable on demand, and bearing interest 
at the rate of 9 per cent, per annum. 
Gapt. Smith repaid Hs 9000 of the prinoi. 
pal sum lent, and on 14tb June 1932, he 
gave Balthazar & Sou Ltd. a second pro. 
missory note, this time for Bs. 26,000 for 
value received, payable on demand and 
bearing interest at the like rate. 

On 13th January 1934, the plaint in the 
present suit was presented, and by it the 
plaintiff alleged in para. 8 that there was 
then due to him **the sum of Bs. 26,000 
by way of principal upon the said mort. 
gage together with the sum of Rs. 585 
by way of interest for three months to 
31st December 1933." No mortgage had 
actually been referred to earlier in the 
plaint, but the implication undoubtedly 
was that there had been a mortgage by 
deposit of the said title deeds to secure 
an advance of Bs. 26.000, which was 
stated by the plaintiff in para. 1 of bis 
plaint to have been made to Gapt. Smith 
on 6th June 1929. That was an inBOOii. 
rate statement of the position, but it was 
accepted as correct by the defendant in 
para. 1 of his written statement. The 
plaint concluded with a prayer for the 
following reliefs : (a) a declaration that 
be was a mortgagee by deposit of title 
deeds, (b) the nsual mortgage decree, and 
(o) a personal decree against the defen. 
dant. By para. 13 (b) of bis written 
statement, the defendant sabmitted that 
the plaintiff was not entitled to a personal 
or any decree in that the alleged debt if 
any was barred. The plaintiff by bis fur¬ 
ther written statement in reply stated 
that the said mortgage debt was not 
barred by limitation by reason inter alia 
of the second promissory note for Bupefl® 
26,000 given by the defendant on 14tb 
June 1932. 

On 13th December the suit came on for 
hearing before Leach J. and issue 3 then 
formulated was "is the claim barred by 
the law of limitation?" On the following 
day, before the oonolnsion of the heari^i 
a preliminary mortgage decree in the 
usual form was passed by oonsent, m 
which decree it was declared that the 
amount due to the plaintiff by the dafbn- 
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dant was the suni of Es. 27,776 being as to 
Ea. 26,000 the amount due to the plaintiff 
for principal on the mortgage and as to 
Es. 1/^6 for oosts of suit. The amount so 
found due was not paid by the defendant 
within the time speciOed in the prelimi. 
nary decree, and on 25th July 1935 a final 
decree for sale of the property was passed 
in the absence of the defendant. B’or rea. 
sons which do not appear, there was 
expressly excluded from the final decree 
the usual declaration as to extinguish, 
ment of the mortgage and the right to 
redeem the same, except as to the right to 
obtain a personal decree against the 
defendant for any balance unpaid Oo 23rd 
November 1935 the property mentioned 
m the final decree was sold; the nab 
proceeds of that sale amounted to only 
Bs. 19,7^6. The sale was confirmed on 
18^b January 1936 and four days later the 
Oourt granted a certificate under O. 21, 
K. 94, of the Code of Civil Procedure. As 
the net proceeds of sale were found insufli. 
oient to pay the amount duo to him, 
the plaintiff, on 27bh February 1936, tiled 
an application under para. 3 (l) of the Order 
aubstitubed by this Court for O 34, (R. 6 
of which had in its turn replaced 8. 90, 
T. P. Act) for a personal decree fer a 
balance of Es. 8882.1.10 being the deore. 
tal sum of Rs. 27,776 plus further interest 
and oosts and leas the net proceeds of sula. 
The defendant filed his objection on 19fch 
March 1936, and in para. 4 thereof, he 
submitted that the application for a per. 
sonal decree was out of time. Toat 
application finally came to be beard on 
7th April of the present year, by Braund J. 
who then granted the plaintiff a decree 

Es, 8882-1.10 With interest thereon at 
the Oourt rate from February 1916. The 
present appeal is from that decision, and 
the only ground now relied upon by the 
defendant.appellanb is the fifth ground in 

II of appeal dated 6th 

July 1936. namely that the learned Judge 
should have held that the relief by way of 
peMonal decree is barred by limitation. 

The point of law is In a nutshell. The 
whole appeal turns upon the meaning of 
the two words "legally recoverable” in 
what in this Court is para 3 (l) of O. 3*. 
The appellant has urged it upon os that 
there is only one oansa of aotion here 
giving rise both to the relief by way of 
final deorea for sale and also to the add!, 
ttonal remedy by way of a personal decree 
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for the balance. That is a view which 
was rejected by the learned Judge below, 
who held that there were two separate 
causes of action. In the course of his 
judgment Brauud J. said : 

The cause of aotion on the mortgage and the 
cause of ao'-ioo on the dedoienoy are bo my mind 
quite separate and dietioot. It does nob follow 
that the latter will ever arise and at the oom. 
meQoement of a mortgage suit it does not exiet, 
Wo money ib recoverable from the mortgagor in 
this country until the security hag been rea¬ 
lized I do not fora moment believe that the 
percooal liability is part of the original cause of 
aotion in a mortg-ige suit, as a mortgage suit is 
UDOorsioca and kaowa in this oouatfy. 

The learned Judge is there referring to 
the all important distinction, which ho 
had pointed out at the beginning of his 
judgment, between the chiraoteristio of a 
mortgage in this country, which divorces 
the remedy on the security from the 
personal remedy (for in India a mort. 
gage does not necessarily import a peronal 
obligation to repay) and that oharao. 
fceristic of an English mortgage which 
gives a remedy by way of personal 
recovery from the mortgagor. Mr. Taluk, 
dar on behalf of the appellant submits that 
this ooDoeptioD in the mind of the learned 
Judge of a dual cause of aotion is wrong, 
apd his authority is the joint judgment of 
Aikman and Griffin JJ. in 30 All 398,* 
where it was held that the right to such k 
personal deorea as is here applied for was 
a part of and arose out of the original 
mortgage transaction and that it was the 
date of filing the suit which had bo be 
looked at in oensideriog the que^ition whe. 
tber the balance is legally recoverable from 
the defendant. It being conceded by both 
parties that the appropriate limitation of 
time in the present case is three years, it 
is therefore cootenied on behalf of the 
appellant that, as this suit was filed more 
than three years after the original mort. 
gage traoaaotioo, the balance, for which a 
personal decree has now been passed, was 
not legally recoverable.” Mr. Paget on 
behalf of the respondent relies upon two 
grounds as entitling bis client to retain the 
personal decree which has been passed by 
Braund J. In the first place, Mr. Paget 
takes up a position mid-way between Mr. 
Talukdar'a standpoint of a single and oom. 
plete cause of aotion arising at the date of 
the mortgage transaction and the learned 
Judge’s decision that there are two distinct 
causes of aotion. He says that bis client’s 
oause of aotion, though a single one, was 
oapable of being eplit into two parts and 
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that that part of it wbiob entitled him to 
a personal decree was not complete until 
after tbe actual sale of the property and 
the ascertainment of tbe deBoienoy: hence 
as the application under O. 34 was made 
within three years of tbe ascertainment of 
tbe deficiency it was not time.barred and 
tbe deficiency was legally recoverable from 
tbe mortgagor. Mr. Paget's second ground 
is that even if tbe date of filing tbe suit is 
tbe material date to be considered tbe 
second promissory note of 14bb June 1932 
was an acknowledgment by tbe defendant 
of bis liability in respect of the balance of 
tbe mortgage debt and tbe present suit 
was brought within three years from the 
giving of tbe second promissory note. 

In my judgment it is impossible to say 
either that there were two causes of action 
or that tbe single cause of action was divi. 
'sible into two parts. To my mind tbe case 
in 30 Alt 388,^ mentioned above, oonotudea 
tbe matter so far as concerns the first part 
of tbe respondent’s case. Tbe respondent’s 
right to a personal decree was a part of, 
and arose out of, tbe original mortgage 
transaction. In tbe opening sentence of his 
judgment, Braund J. called attention to 
an all important matter which must be 
borne in mind, namely that the present 
proceeding is not a suit but an application 
in a suit. The latter words truly and cor¬ 
rectly state tbe position that this is an 
application in an existing suit. A cause of 
action must bo complete before tbe filing of 
a plaint. Nothing arising after action 
brought can either create a new, or com- 
plete a then incomplete, cause of action 
entitling the plaintiff to any relief in that 
same then existing suit. 1 therefore think 
that tbe respondent’s first point must be 
rejected. I also think that the respon. 
dent's second point fails. By tbe terms of 
S. 19, enb-s. (ij, Lim. Act, an aoknowledg. 
ment in writing of a liability, to permit of 
a fresh period of limitation, shall be com¬ 
puted from the date of tbe acknowledg¬ 
ment only where tbe acknowledgment is 
made before tbe expiration of tbe period 
prescribed. In tbe present case the only 
acknowledgment upon which any attempt 
can be made to rely is tbe promissory note 
of 14th June 1932. That was made after 
tbe expiration of three years from the ori¬ 
ginal mortgage transaotion and is therefore 
of no assistance to the reap mdents by way 
of an aohnowledgment. For these reasona 
therefore I agree with my Lord the Chief 
Jnetiae that this appeal moat be allowed 


and the personal decree by Brannd J. set 
aside. 

K.S./R.E. Appeal allowed. 
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Mosely J. 

Nga Paw Din — Appellant. 

V. 

The King. 

Criminal Appeal No. 813 of 1937, De¬ 
cided on I6bb August 1937, from order of 
Subdivieional (Special Power) Magistrate, 
Ablaomyo, D/. 3let May 1937. 

(a) Penal Code (1860), Ss 378 and 403— 
Cattle turned out in jungle to graze—Takiog 
of auch cattle is tbeft and not criminal mU* 
appropriation. 

Cattle (utoed out to graze In the pasture or jon* 
gle are still in tbe posseB^ion of the owner noless 
tbe oontrar; is ebown, and the taking of saoh 
oattle is tbeft and not criminal misappropriation: 
(289^-96) I a B R 238, Bel on. [P 139 0 U 

(b) Penal Code (1860), S* 378 and 425- 
Stealing bull and subsequently killing it 
Accused is guilty both of tbeft and mischief 
and so may be sentenced separately. 

It is true that the element of diaboneBty, that 
la to say the oaneing of wrongful loss or wcoogfnl 
gain to some person, is a oommon element in 
both the ofienoes of tbeft and ml8ohle^ Tbe 
nature of the loss In both the oases is different 
aod falls under the definitions of dlstinot offeooet. 
It Is therefore possible to oomcnlt the oSenoe of 
mleohief in reepeot of the stolen property even 
though some loss has already been oaused to lU 
possessor by the offenoe of theft. fP ^ 

Whec> therefore an aoouaed steals a boll, and 
subsequently kills It for food, tbe aoonsed Is 
both of theft and mischief and may be eeuteocM 
separately for each offeooe: AIR 1936 Bom 172, 
Rel. on; Case laio referred, [P 14® 0 

Jadgment.—Tbe appellant Paw Din 
stole a bullock from the jungle, where it 
was put to graze by its master, a oartmaot 
and then killed it for food. He had three 
previous ooDviotiins, for theft, oheating 
and taking ransom, for which be served 
two years' rigorous imprisoncnsat in each 
case. No doubt all three oases were ooa« 
oerned with cattle. In tbe present case h® 
was senteuced by the Speaial Power 8ab« 
divisioaal Magistrate to three years rigor¬ 
ous impriaoncxieot on a charge uodar 
8. 379, Penal Code, and to two years 
rigorons imprisonment on a charge under 
8. 429. Penal Code, the sentences to rM 
oonaaoutivaly. ToU appeal was admitted 
only for consideration of the question whe¬ 
ther the separate saateaces were legal or 
proper. In my opinion, the question is 
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pnrely aoademio, as, if one was found to be 
illegal, the other would have to be en. 
hanoed to the extent of the combined sen. 
tenoes, in view of the previous oonviotions. 
It appears to me however that the sen¬ 
tences were legal and jusbiBed. I notice 
that in a former case where an aooompUoo 
of the present accused was tried and con¬ 
victed of theft, (the present accused then 
having absconded), the conviction was 
altered in appeal to one under S. 403, 
Penal Code. This was incorrect. I agree 
with what was said in (1892.96) 1 U B R 
238 that cattle turned out to graze in the 
pasture or jungle are still in the possession 
of the owner unless the contrary is shown, 
and the taking of such cattle is theft and 
not criminal misappropriation. 

As to the combined charges, it was held 
in (1893.1900) L B R 633* that the law 
does not contemplate that a thief should 
be more severely punished because be ren¬ 
dered the recovery of the stolen property 
impossible. It was added that if the bul- 
loak had merely been maimed to prevent 
its recovery the conviction for both theft 
and mischief could be supported. The 
same view was taken in (1892.96) 1 U B R 
241. Here it was said that to constitute 
the offence of mischief the offender must 
act with intent to cause wrongful loss ; 
that by stealing a bullock a thief bad 
taken it dishonestly, according to the deB- 
DUion in 8. 378. Penal Code, and to do a 
thing dishonestly ie deBned in 8. 24 as 
doing it with the intention of causing 
wrongful loss : therefore it was said, the 
wrongful loss to the owner of the bullock 
was already caused and there could be no 
Intention of causing him wroogfnl loss 
when the animal was slaughtered. It 
appears to me that, on the face of it, this 
Ignores the fact that the theft might 
merely ensue in a temporary deprivation 
to the owner of the animal, and that the 
slaughter of it must ensue in a permanent 
deprivation of the animal, so that further 
or aggravated wrongful loss could be 
caused after the offence of theft, by a fur 
tber offence of misobief. I Weir 497* U to 
the same effect. 17 Cr L J 2 39* is also 

v. Nga Thelno, (IbSa-Se) 1 

u B R 

9. Qu^o EmpwM V. Kga Auug Bo, (1698.1900) 

Li B R * 

8. Qafeo.BmprcM v, Nga Palk Bmwe, (1898-96) 

1 u B R 1 • 

4. Id re Madar Babeb. (1969) 1 Weir 4^T. 

0. Ilalrov Bmperor AIR 1916 8lod 77=84 I Cl 
6 Ms9 6 L 804=17 Othi 889. 
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to the same eEfocfc. The judgment is based 
on tbe curious ground that the object of 
tbe destruction of the animal was no 
doubt that of benefiting the ofl’onder, and 
not of injaring the complainant and there¬ 
fore did not amount to tbe offence of mis¬ 
chief. It was overlooked that the offence 
of mischief by its definition (8 4'^5. Penal 
Code), comprises not merely acts that 
were committed with intent to causa 

wrongful loss but also acts committed with 

the knowledge that they are likely to 
cause wrongful loss. 3 Pat 804® is a d»oi. 
sion to the same effect. It is bo be noted 
that when tbe earlier of these rulings 
were published (those before 1923), 8. 3o, 
C^rimioal P C., contained the word "dis- 
^not” which is omitted in the present 
Code. Tbe section now reads 5 

When a poreoo ie ooovioted at one trial of two 
or more offenoee, tbe Court may , . , senceooe him 
for RUob offdgoesa • • « 

_ It is not necessary now in order to 
give separate punishments, that tbe two 
offences should be distinot and a man can 
be convicted of and i-ep-irately punished for 
any two otfenoes, subject to the provisions 
of 8. 71, Penal Code : See on this 12 
Rang 419.’' In the present case not only 
are tbe two offences distinct but they are 
covered by two separate definitions and 
were committed at different times I 
would reepeotfully agree with what was 
aaid in 38 Bom L R 164® at p. 166 which 
is quoted here in extenso : 

Thar these two ofl^Doee are dletinot offenoos and 
ooDHtliute two di&crcDt aote falliog within tbe 
deQbitiooe of tb^lt as well ae of misobief. For 
the offence of theft wbat le neoeaiary le ‘the dia- 
bonest removal of moveable property out of the 
po:i8e88loo of any perron without oonsent,' and 
the esaeooeof the oflenoeof mlaohief ie tbe wrong¬ 
ful deetruotion or dimiouiloo lo the value of any 
property ao ae to cause loee or damage to aoj 
persoa. 

H is true that the clezneDt of disbooeeky that Is 
to eay, (be oaueiog of wroogful lose or wroogfal 
galD (o some per^oD, ie a oommon elameot iQ 
bo(b these ofieocee. But It osDOot be eald that 
simply beoauae tbe aocueed has oaueed wrooglal 
lo#B to aooiber pereoo by taklog away bie pro* 
party without hie ooaaeDt, tbe eubHequeot act ol 
destraotioo of that property would oot be aa 
offeooe because the wroogful loae le already oau^ed 
by taklog U away from ite possessor. Wroogful 

6. Hussalo Buksh Miao v. Emperor, A I R 1920 
Pat 34=64 I O i41=a6 Cr L J 277 = 8 JPal 
604=7 P L T 8«. 

Te Emperor Ml Hlwa, A I B 1984 Raog 834a 
1944 Or 0 I2se = 164 I 0 76sl3 Raog 419a 
86 Cr L J 460. 

6a Emperor ?« Bbawan Sarjlp A I B 1916 Bom 

Or 0 864 s 162 1 0 SHg =60 Bom 
627^87 Or L J 088=88 Bom L B 164, 
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loss to a person can be oaused in a variety ol ways. 
Wrongful loss to a person whose property is stolen 
niay be a temporary loss so loog as he is kept out 
of the possession without his oonseafc, while the 
wrongful loss to a person whose property is des¬ 
troyed is a permanent lose. The nature of the 
lose in both cases is different and falls under the 
definitions of distinct oflenoes. It is therefore 
possible to commit the offenco of mieobief in 
respect of the etolen property even though some 
lose has already been caused to its poseossor by 
the ofldDce of theft. The explanations to 8. 425 
Bay that the offence of mischief may be commit* 
ted with regard to any property, and against a 
person who may nos bo the owner of the property 
and it may be oommitted with regard to the 
oSendcr’e own property. This would show that 
the essence of the oSenco of mischief consists in 
tho wrongful dcstruo'.ion or diminution in value 
of the property whether it is one's own. or some¬ 
body elso'e. It seems to me therefore on the 
wording of Ss. 378 and 4^5, Penal Code, that 
thcee t.vo aot« are distinct ofienoes, and that the 
intention to cause wrongful loss by the destruc¬ 
tion of property is dinerent from the intention to 
oanee wrongful loss by Its mere removal from a 
person's possossiou. 

It may be noted that 8s. 438 and 439 deal with 
certain aggravated forms of misobief one of which 
is killing certain animals and are made punish¬ 
able with a higher eentenoo. Thus killing an 
animal in certain cases is made a distinct ofience. 
A man may thus simply kill an animal without 
stealing itiand if bis case falls under thodefieitloa 
of mischief bo would be guilty of tho ofianoe of 
aggravated form of mischief in certain oases, or 
he may at first intend to steal U and tberoaftor 
intend to kill it in which oase, there is no reason 
why the two aots which are both recognized as 
distinot ofiences should not be punished as suob. 
Even if the animal is stolen with the Intentiou 
of subsequently killing It and thereafter it is kill¬ 
ed, the legal position would not be different. 

There waa ample evidence of the oom. 
miasion of the orime whioh I do not pro. 
pose to diaouas. The seatenoea passed 
were in my opinion proper ones. Tbia 
appeal will be dismissed. 

v.B.B./r.k, Appeal dismissed. 

A. I. B. 1938 Rangoon 140 
Roberts 0. J. and Dunkley J. 

U Po Hla and another — Appellants. 

V. 

KoPo Swat and another —Respondents. 

Letters Patent Appeal No. 4 of 1937, 
Decided on 11th November 1937, from 
decree of High Court, D/. 25th May 1937. 

Execution — Decree-holder attaching crop 
of judgment-debtor on land of third person 
— Attachment and sale are subject to 
terms of tenancy whether decree-holder has 
knowledge or not. 

A jodgment-oredltoz can In exsontion attach 
and bring to sale only the right, title and interest 


of his judgment-debtor in the property against 
which process in execution is issued at his in- 
stance He obtains by the warrant of attachment 
the right to bring to sale the property of his 
judgment-debtor subject to all restriotions and 
equities which were binding on that property In 
the hands of big judgment debtor. He ia juet as 
much bound by those equities as was his judg- 
meni-debtor and it matters not whether be has 
knowledge thereof or not. Con-equently where a 
judgmenc-oceditor attaches orop grown by his 
judgment-debtor on the land of third person be 1^ 
bound by the terms of the tenancy agreement 
between his judgment-debtor and that third per. 
son, whether be has knowledge thereof or not- 
AIR 1929 Rang 293,Di9ttng, [P 140 C 3; P14101] 

U Tan Tin — for Appellants, 

Rahman — for Respondents, 

Roberts C. J. — This appeal must be 
allowed and we must set aside the jodg* 
ment of Spargo J. and of the Assistant 
District Judge and restore the decree 
granted by the Township Judge of Wakecna 
with costs here and in the Courts below. 
The Township Court of Wakemadealtwitb 
this case clearly aod fully except for an 
unfortunate olerioal error in the judgment 
which it is easy to explain. The decree- 
holders in this case were landlords who 
had a decree for rent, and Mr. Babman 
who appears for them says that they are 
as much entitled to rent from the tenants 
as the appellants are. The appellants are 
other landlords and they are also entitled 
to their rent, and they had a oontraot 
with their tenants that the paddy grown 
upon the land whioh they leased to them 
should be charged with payment of rent 
due to them before the tenants could 
reduce it into their own possession. It is 
quite clear from the decided authorities 
that a deores-bolder who is attaching 
property under the process of execution 
cannot seize property whioh his jadgment- 
debtor holds subject to restrictions and 
ignore those restrictions: he cannot, m 
other words, obtain a better title than 
the judgment-debtor has got. That has 
been made clear in a number of oases and 
ia so elementary a proposition of law that 
I need not pause for authorities, but tbs 
two oases to which the learned High 
Conrt Judge has referred in his note 
granting a certificate of appeal are snffi- 
oient to establish the proposition in these 
Courts, and we follow them without hesi¬ 
tation, 

Tho matter is really a simple one. It 
is not complicated by any question o 
agricultural custom, and it having besj 
admitted that the respondents attaohea 
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the whole of the paddy on the appellants’ 
land withont leaving any for the appeU 
lanba to bake in sabiafaotion of the charge 
which they held upon it that was alleged 
in the pleadings and admitted by there 
being no denial in the paragraph of the 
written statement corresponding to the 
paragraph in the plaint in which it was 
alleged, that was an end of the matter: 
they did that and they had no right to do 
it because of the equities subject to which 
the judgment.debtors held the paddy. As 
I say therefore this appeal must bo allow- 
ed. Advocates fee in this Court six gold 
mohurs. 

Dunkley J. In the Township Court 
and on appeal to the Assistant District 
Court, and again on second appeal to 
this High Court, this ease baa been 
throughout fought on the question whe. 
ther the present respondents (who were 
defendants in the Township Court) had 
knowledge of the terms of the agreement 
between the appellants (who were plain¬ 
tiffs in the Township Court) and their 
tenant. The question of knowledge was 
entirely irrelevant. A judgment-creditor 
jOan in execution attach and bring to sale 
only the right, title and interest of his 
judgment.debtor in the property against 
which process in execution is issued at bis 
instance. He obtains by the warrant of 
attachment the right to bring to sale 
the property of his judgment debtor sub- 
leot to all the equities which were bind, 
[ing on that property in the hands of bis 
judgment, debtor. He is just as much 
bound by those equities as was his judg. 
ment debtor, and it matters not whether 
he has knowledge thereof or not. Con- 
sequently the respondents, in attaching 
and brioging to sale the crop grown by 
their judgment debtor on the land of the 
appellants, are bound by the terms of the 
tenancy agreement between their judg. 
Daent debtor and the appellants, whether 
Ithey have knowledge thereof or not. All 
that was decided in 7 Bang 100* was that 
a purchaser of the crop who purchases 
for value in good faith withont know- 
ledge of the terms of the tenancy agree. 

{“1“^ but 

is bound if be purchases with such know. 

ledge. With the greatest respect, I am 

doubtful whether a purchaser for good 

dODslderatioD is bound by the agreement 

It Uaoog Po Lwin v. Maaog 8eln Han fiasoi 
16 A I R Rang 93=116 I 0 478=7 Bi:ng IW. 
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between the tenant and his landlord in 
any event, but that point does not arise 
in the present case, and the correctness of 
the decision in 7 Rang 100* must be left 
for future consideration when the point 
arises. The position of an attaching 
judgment.creditor is entirely different; he 
is always bound by the terms of the 
agreement between bis judgment.debtor 
and the latter's landlord, whether he has 
knowledge thereof or not. I therefore 
agree that this appeal must be allowed 
with costs throughout. 

v.b./r.k. Appeal allowed. 


A. I. R. 1938 Rangoon 141 

B \ U J. 

Sulhan Khan and another — 

Appellants. 

v. 

Mohamed F.u^oof — Respondent. 

Reference made io First Appeal No. 57 
of 1937, Decided on 14th September 1937, 

(a) Interpretation of Statutes — Fiscal 
statute —Doubt In language should be decided 
in favour of subject. 

A fiscal B^.atute ebould bo oooetrusd strictly 
and where there is a doubt about the language of 
Che Btatute, it should be decided Id favour of the 
subject as tbe subject oaQuot be taxed except by 
clear and unambiguous language: Ons.! law relied 

[P 143 C 1] 

(b) Court-fees Act (1870). Sch. 1, Art. I — 
Proceedings for letters of administration or 
probate of will—Art. 1 of Sch. 1 cannot 
apply. 

Art. 1 of Sob 1 does not apply to a proceeding 
for letters of administration or probate of a will as 
tbe eubjeot mattec lu euoh proceeding being tbs 
right to reprei^eut tbe estate of tbe deoeaacd, can* 
not bo assessed In money value. Art. 1 oannob 
apply In view of Art. 11 of Sob. 1 : AIR 1915 
Cal 565, Bel. on. [p 143 Q 2 ] 

(c) Court fees Act (1870), Sch. 2, Art. 1— 
Applicability — Proceeding for letters of 
administration or probate of will—Art. 1 ol 
Scb. 2 applies only in initial stage and not at 
stage of appeal. 

Art. lot Sob. 2 does not apply to tbe prooeeding 
for letters ol administration or probate of a will 
when It reaches tbe stage of an appeal. It applies 
when the prooeeding is at the initial stage beoanse 
the prooeeding has to be initiated with an applloa- 
ftioD : 25 W R 40 and 81 M L J 481, Referred. 

(P143 0 a] 

(d) Court-fees Act (1870), Sch. 2, Art. 17 
(vi)~ Proceeding for letters of administration 
or probate of will—Scb 2, Art. 17 (vi) cannot 
apply. 

Ark. 17 (vi) of Bob. 3 cannot apply to proseed- 
Ings lor letters of administration or probate of a 
wUl as tbe prooeeding Is always oommenoed by an 
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applioation and not by & plaint though the trial 
may take the form of a regular suit when it 
becomes oontentioua : 35 All 443, Disnent. 

[P 144 0 1, 2] 

(e) Court feel Act (1870), Sch. 2, Art. 11— 
Applicability, 

The oourt-fea payable on a memorandum ol 
appeal from an order refusing or granting letters 
of admniistration or probate of a will is Rs 2 
under Art 11, 8 oh. 2. [p 145 C 1] 

J, C. Ray — for Appellants. 

Advocate General — for the Grown. 

Order —This is a reference made by the 
Taxing ^^a^ter under S. 5. Gourt.fees Act. 
The facta giving rise to this reference are 
these : The appellacts in this case applied 
io the District Court of Insein for letters 
to administer the estate of one Ha6z 
Abdul Sattar Khan. Their application 
was opposed by the respondent. In spite 
of this opposition the appellants were 
granted letters with certain conditions 
attached thereto. Being dissatisfied with 
the conditions attached to the grant they 
came up to this Court on appeal. They 
stamped the memorandum of appeal with 
a two-rupee stamp. The office, following 
the decision of the Taxing Master in Civil 
Miscellaneous Appeal No. 212 of 1932, held 
that the fee payable on appeal from an 
order granting or refusing to grant letters 
was Rs. 10 under Art. 17 (6), 8oh. 2, 
Gourt.fees Act, and demanded the pay. 
znenb of the deficit Rs. 8. The learned 
counsel for the appellants contended that 
the decision of the Taxing Master was 
incorrect and asked for a reference. The 
matter was accordingly referred to the 
Taxing Master and he in turn referred it 
to me. Though the matter is. in my opi. 
nioD, of general importance, there is, 
strangely enough, a dearth of anthorities 
directly bearing on this point. Only two 
oases have been brought to my notice, 
namely 35 All 448^ and 21 M L J 481.^ 

I have also made a search bat have not 
been able to find any except a very old 
case, (1689) AWN 27.^ In this case it 
was held that, 

The OouEt-fee payable on a memorandum of 
appeal preiented to the High Court under 8 263i 
Baooeseion Act, from an order of the District 
7adge granting letters of administration, is Rs 2, 
under Act. 7 of 1870, (Court*teea Aot). Sob. 9, 
Art. 1 (d). Boh. 2, Art. 17, is not applicable to 
auoh a memorandum of appeal. 

1. Miss Bva Mouotaiephens v. Mr. Hunter 

Garnett Otme, (1913) 36 All 4‘)6=93 I 0 98. 

S« Bodrignes v. Mathias. (1913) 21 M L J 481=9 

I 0 688. 

8. Lee v. Hardy, (1889) A W N 27. 


^ The Madras High Court held a similar 
view in the case quoted above where 
Sankaran Nair and Munroe JJ said: 

We do not think Art. 2 of Sch. 9, applies, for 
the order appealed against undoubtedly has the 
force of a decree as it decides the representative 
title and to this extent we agree with the deci¬ 
sions of this Court in Appeal No 94 of 1900 and 
Appeal 64 of 1900. In support of the oonteotion 
that Art 1 of Boh. 2 applies, we are referred to 
the oases in 16 Bom 408* and 23 Cal 728.6 These 
deoisiocB undoubtedly support the oonteotion. The 
question of the aoplioability of Art. 1 of Boh. 2 
was not considered in Appeals Nos. 64 aod 94 of 
1900 already referred to, and we are prepared to 
follow the Calcutta and Bombay deolsiona. 

The oases decided by the Calcutta and 
Bombay tligh Courts were decided under 
special Codes and so they do not. in my 
opinion, afford safe guides for the purpose 
of deciding the point now under dieoussion. 
The decisions of the Madras High Court 
given in Appeals Nos. 54 and 94 of 1909 
have not been reported either officially or 
unofficially anywhere, but the learned 
author of the Gourt.fees and the Baits 
Valuation Acta by R Satyamorti Aiyar 
refers to these oases in his book, Edo. 3, 
p. 550, where he says : 

In Appeal No 94 of 1900 (unreported Benson 
and Bbasbyam Ayyaogar JJ.) It was held that 
the order of the District Judge under the Probste- 
and Administration Aot bad the force of a decree, 
that therefore Boh. 2, Art. 11 was inappHoable, 
and that the appeal should be stamped ad valorem 
under Boh 1, Art. 1. 

At p. 551 the learned author referriog; 
to Appeal No. 54 of 1900 says : 

The Court (Sir Charles Arnold White 0- J..ao4 
Beneon J.) held that the oase was dlstingoisbabla 
from the above Appeals Nos. 94 and 194 of 1900, 
that only an applioition for probate bat not ona 
for revocation was a auitaooordiog to the oonolod* 
log words of 8. 63 (present 8 296;. that the order 
appealed from was therefore not a deoree as 
defined in 8 9. Civil P. 0 and that Bob 9, 

Art 17 (6), Court fees Aot was inapplicable to tha 
appeal as that Article applied only in the oase ol 
suits and a prooeedlngto revoke a grant of probate 
was not a suit The Court however observed that 
when the Court fees Aot was passed, the Olvit 
Procedure Code of 1669 was in force and did not 
oontaio any definition of deoree oorrespoodlDg te 
that oontained in B. 9 of the prerent Code, that 
the order therefore though not teobnloally a deoree 
for the purpose of the present Civil Procedure 
Code bad the force of a deoree, that is to say, in 
the words of 8. 2, Civil P. 0., it was a lo*™ 
expression of an adjudtoation upon arightolaimed 
and that Sch 9, Art 11, Court-fees Aot, was there* 
fore inapplioable. In the end the Court held thw 
ad valorem stamp was payable under Soh. li 
Art, I, __ 

4. Jamsaug Devabhai v. Goyabhal Kirkabhair 

(1892) 16 Bom 408. 

5. Upadhya Thakot ▼. Persidh SIdbIii U89o) 

Cal 7S8 (P B). 
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The Allahabad High Court differs from 
all these Tiews in 36 All 4i8,^ where the 
learned Judges, Tudball and Muhammad 
Ba6q. say : 

The pnlDt is really covered by deoJsione. 8 261, 
BuooeeeioD Act, eajB as lollowe: Id any oaee before 
the Disiriot Judge in which there is oootentloo, 
the prooeediogs thall t^ke. as nearly aa may be, 
the form of a regular tuit, aooarding to the provl- 
B10Q9 ol (fad Code ol Civil Procedure, lo wbioh the 
petitioner tor probate or letters of admloistratiop, 
as (be case may be, shall ba the plaloiiff. and the 
person who may have appeared ae afore'aid to 
oppose the grant shall be the defendant’. So that 
It Is quite clear that (be prooetding in the Court 
below was actually in the form of a civil suit In 
which under the above eeotlon the person applying 
for the letters ol adminisitatlon was the plaintiff 
and the person who opposed that grant was the 
defendant. In 17 All 4768 the poiot wai deolded. 
though for another purpose, and it was clearly 

order contemplated under 
B. 86, Probate aod Admioleiratioo 4ot, was a 

deoree. 8 1*6 Probate ActoorrespoDdsIn every way 
with 8 263, SuocesBlon Act, just as 8 . 83 Probate 
Act, corresponds with 8 . 261, Succession Act. 

In so far as the practice of this Court is oon. 
oerned, appeals from deoistons of a single Judge of 
this Court under the Probate and Administration 
Aot have been treated as appeals from deoreea 
Whatever may have been the practice in respeot to 
^peale in similar oases from the decisions of the 
Dietriot Judges. We have therefore no hesitation 
In holding that the present appeal la a first appeal 
from dtoree. ^ 

As regards court-fees, we have Utile hesitation 
in holding that the court fee payable is Hs. 10 
nnder Art 17, Cl. 6, 8oh. 2, Court-fees Aot. The 
tobjeot matter la dispute is in our opinion Impos- 

Blble to estimate at a money value. Thertfore the 
above article will apply. 

The views thus expressed are so contra, 
diototy that it is almost impossible to 
know which one one is to follow with any 
degree of oonfidenoe. We get these diver. 

my opinion, the approach 
to the decision of this question has been 
made from wrong angles. What must 
always be borne 10 mind in interpreting a 
fisoa statute is that it should be construed 
striotly and that where there is a doubt 

be decided in favour of the subject as the 
subject oappot be taxed exoept by dear 

and unambiguous language: 8 Cal 2fi9 ^ 

34 Oal 257; 31 Mad 408;* 8 All 283;'® 
AU m=.“8°96 ; W N '.Vr " 

6 . Manlodra Chandra Nandi v. Ssaralan 
Biaie, nS07) 84 Cal 267=6 O L J 148 . ^ 

0. Uylapore Hindu Parmaoeok Fond (Llmltadl 

(1908) 81 Mad 408 

“1" M Li J 349. 

10. J. N.bl.n Bib.. (IMb) 8 
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()91t) A C 877” at p. 897: 10 Cal 274''*at3 
p. li82 ; 4 Bom 5t6;*®and 6 Pat L J 411 .'* 

I propose to consider tbis question from 
this stand point. Under Art. 1, Soh. 1,1 
oourt.fee is payable on the value of the 
subject matter in dispute according to the 
scale set out iu Col 3 of the said article 
The subject matter in dispute in a proceed 
me for either letters of admioistrabioD or 
probate of a will is the right to represent 
®be ^estate of the deceased : 19 C W N 
205, It is impossible to place a money 
value on such a subject matter and oon. 
sequently this article does not in my opi. 
nioD apply to a proceeding for letters of 
administration or probate of a will. In 
fact, it cannot apply because of Art. 11 of 
Sob. 1 under which fees according to the 
scale set out in Col. 3 have to be paid on 
the grant of either letters or probate, as 
the oaee may be If Art. 1 were to apply 
It would mean taxing a subject twice over 
in respect of the same estate. This no 
Legislature would, in my opinion, have 
ever done This aspect of the case was 
not considered in both the Madras oases 
(Appeals Nos. 5l and 9i of 1900J Art. 1, 
Sob 2. does not also, in my opinion, apply 
to the proceeding /or letters of administra. 
tion or probate of a will when it reaches 
the stHge of an appeal. It applies when 
the proceeding is at the initial stage bo. 
cause the proceeding has to be initiated 
with an applioation : 15 W R 40.'* When 
an appeal is preferred from an ordergranb. 
ing or refusing letters or probata of a will 
it must be in the form of a memorandum. 
Bee 8. 299 Burma Succession Act, and 
O. 41, R. 1, Civil P. C. 

A memorandum is entirely a different 
document from an application or petition. 
Appliostion means a request, a motion bo 
a Court or -ludge, and a petition means a 
supplication made by au inferior bo a 
superior having jurisdiction to grant the 
request. (Wbarton’s Lew Lexicon.) Appli. 
p atioa and petition th us bear more or less 

11. Lumcden v. Oommlesloaers of Inland Heveuue, 
(1914) A 0 877=S4 L J K B 46=111 L T 093 
=68 8 J 738=80 T L R 67.3. 

15. Aoonytnoae Oaee, (161-41 10 Oal 374, 

18. Dayaoband Nemobaod v Hecooband Dbaram* 
obaod, (1880) 4 Bom 616 (F B). 

14. Deputy Oommiaslooer of Blogbbbam v. Jsga> 
dleb Cfaaodra Deo. A I B 1921 Pat 206=63 
1 0 618=6 Pat L J 411=3 P L T 688. 

16. Nerode Baraol Devi v. ObamatkarinI Davya 

A^I B 1916 Gal 6b6=37 I O 617=19 0 W N 

16. In the matter of Joddoonatb Bbadhookhan 
(1871) 16 W B 40, 


m 
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the same meaniog; whereas a memorao. 
dam, according to Murray’s Oxford Dic¬ 
tionary, means, amongst others, a note to 
help tbe memory, or a mark, or sign, 
serving to identify. An application or a 
petition has therefore to bo drawn up quite 
differently from a memorandum of appeal. 
Take, for instance, an application for letters. 
It has to contain all the particulars as set 
out in S. 278, Burma Suooession Act, and 
winds up with a prayer for grant; whereas 
a memorandum of appeal from an order 
refusing cr granting letters contains only 
the grounds of attack. Further, if a 
memorandum of appeal is used in the same 
sense as an application or a petition as 
held by the Madras High Court in 21 
M L J 481,^ tbe Legislature would not 
have, in my opinion, used the words‘appli. 
cation or petition’ in this article and ‘the 
memorandum of appeal’ in Art. 11. All 
these words would have been used in both 
the articles. 1 am therefore of opinion 
that these words bear their natural mean¬ 
ing when used in these two articles, and 
that consequently this article does not 
apply to this case. 

Article 17 (vi) of Soh. 2 does not also, 
in my opinion, apply. Where the Allaha. 
bad High Court has gone wrong in 36 All 
448^ is in misconstruing S. 261, Succes¬ 
sion Act (now S. 295), The said High 
Ooart construed the expression 'the pro- 
oeedings shall take, as nearly as may be, 
the form of a regular suit, according to 
the provisions of the Code of Civil Pro. 
oedure,’ as meaning that the proceeding 
shall become a suit. If the Legislature 
intended that the proceeding, when once it 
became contentious, should become a suit, 
it would, in my opinion, say so in clear 
and unmistakable language. And, besides, 
what the word ‘suit’ meant was explained 
in S. 25, Civil P. G., 1865, which was the 
Code that was in existence at the time the 
Gourt.fees Act was enacted in 1870. S. 25 
said "All suits shall be commenced by 
a plaint." A proceeding for letters of 
administration or probata of a will was, 
and is, not oommenoed by a plaint. For 
that reason the Legislature said 'the pro- 
oeedings shall take, as nearly as may be, 
tbe form of a regular suit’. In other 
words, what the Legislature meant was 
that when once a proceeding for letters or 
probate of a will became contentions it 
should be tried for tbe sake of convenience 
as if it were a suit. If this oonstrootion 
is wrong but that of the Allahabad High 


Court is correct what it will mean is this: 
A person can apply for letters of admioi- 
sbration or probate of a will on payment 
of a court.fee of Bs. 2, but if he wants to 
appeal from an order refusing or granting 
letters or probate he must pay a oonrt.fee 
of Rs. 10. This means denying justioe to 
poor litigants. I do not think that this 
oould have been the intention of the Legis. 
lature when they enacted tbe Art. 17 (vi), 
of Soh. 2. This article, in my opinion, 
applies only to properly constituted suits; 
i. 6. proceedings commenced by plaints, 
such as a suit instituted under S. 92, Civil 
P. C, 

That being so, the only article that is 
in my opinion applicable is Art. 11, of 
Soh. 2. which says in column one as follows: 

Memorandum of appeal when the appeal 
is not from a decree or an order bavicg 
tbe force of a decree." Does an order 
passed on an application for letters of 
administration or probate of a will have 
tbe force of a decree? Tbe Allahabad High 
Court answers this question in the case 
cited above in tbe affirmative. In doing 
80 , it refers to tbe de&aition of the decree 
as given in tbe present Code of Civil Pro¬ 
cedure. That is where the said High 
Court has, with due respect, again gone 
wrong. The Code of Civil Procedure that 
was in existence, as 1 have pointed out 
above, at the time tbe Court.fees Act was 
enacted was the Code of 1865 In that 
Code tbe word ‘decree* was not defined. 
All it explained in B. 189 was bow it 
shoald ba drawn up, and in Chap 4 it set 
out the various methods of exeoating 
decrees. Therefore if an order could not 
be executed as if it were a decree, it could 
not have tbe force of a decree. In that 
light the word 'decree' as used in this 
article should, in my opinion, bs oonsi* 
dered. Now, oan an order passed on an 
application for letters or probate be execu¬ 
ted? I have no doubt in my mind that it 
cannot. It does not, as I have said above, 
decide tbe rights or liabilities of anybody. 
All it decides is as to who shoald represeut 
the estate of a deceased person and the 
person in whose favour such an order is 
passed must still file a suit for recovery of 
the estate if tbe estate happens to be iu 
the possession of another person. There¬ 
fore in my opioion, this article was 
specially designed and enacted to meet a 
case of this kind. 

An order granting or refusing letters w 
administration or probate of a will is 
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appealable not beoauee it has got the force 
of a decree, bat because there is a special 
provision, namely S. 299, Burma Suocea. 
sion Act, which confers the right of appeal. 
For all these reasons I hold that the 
oourt.fee payable on a memorandum of 
appeal from an order refusing or granting 
letters of administration or probate of a 
will is Rs, 2 under Art. 11. Soh. 2, Court- 
^fees Act. 

k.b /u.k. Order accordingly. 
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Spargo J. 

U hat and others — Appellants. 

V. 

U Pon Gaung —Respondent. 

Special Second Appeal No. 322 of 1936, 
Decided on Slst May 1937, against decree 
of Diet. Court, Lower Chindwin at 
Monywa, in C. A, No. 38 of 1935. 

(a) Cornpromiie — Suit between parties 
compromised in accordance with terms in 
compromise deed Suit allowed to be decreed 
Yor certain amount—Compromise not embo* 
died in decree — Parlies intending to define 
tbeir rights under compromisa deed and not 
under consequent decree —New suit based on 
compromise is maintainable as compromise 
did not merge in former decree. 

Whore a suit was oomprotniscd by the parties 
in terms reduced to writing in a deed and they 
asked the Court to merely pais a decree foe a 
certain sum only and did not get terms of the 
oompromUe incorporated in a decree, because the 
parties Intended to get their rights defined in 

the terms of the oompromlee 

JTafdthata new suit could be founded on the 

i I R ^ ^ ^ Lah29Iand 

AIR 192Q Cal 627, D\8t%ng.\ 8 L B R 243 

on\ A I R 1930 Lah 937, Ref. [p 147 q 2 ] 

*(b) Charge —Charge to take effect on 
future contingency is valid. 

Immovable property can be created 
to take efleot on a fnturo oontingenoy: Case lato 
referred. [P 148 0 2] 

(c) Principal and Agent - No formalities 
required for eonelltullogegency-One person 
allowing anelhar to do certain acta with hla 
property, with bis knowledge or consent— 
biicb piber perion it ageola 

No particular formality would be required with 
the ooDBtUution of agency, and If one person allows 
or causes another man to do a certain act relating 
to his property with bis consent or knowledge 
then the man who does the act mast be taken to 
be aoting as the other man’s agent. [P 149 C 1] 

Ba Thaung — for Appellants. 

Oban Htooa — for Respondent, 
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Judgment. — In the year 1930, Maung 
Pod Gaung sued Maung Lat for the recovery 
of Rs. 1515 in Civil Suit No. 6 of 1930 in 
the Subdivisional Court of Yinmabin. On 
25tih Ootober 1930 a written agreement 
was filed signed by both the parties and 
80 far as the language of the dooumeot can 
be reduced to certainty reads as follows ; 

In the abovementioned suit each party is to 
pay bis own costs and the defendant is to pay 
Rs. 1000 to plaintiff within a year. If he cannot 
do that let the plaintiff take posseseion of the 
landa, houses, barracks, compounds, gardens and 
trees standing thereon in accordance with (our) 
written agreement. As the plaintiff is willing (for 
this to bs done) let a decree be passed for Rs. 1000 
in favour of the plaintiff against the defendant in 
pursuance of plaintiff’s and defendant’s agree- 
meat. 

On the same day the Subdivisional 
Court passed judgment remarking : "Both 
parties then filed written agreement on 
the fixed date to decree the amount, 
Rs. 1000 without costs ' and a decree was 
passed and signed on 26th October 1930, 
ordering that the defendant do pay to the 
plaintiflf the sum of Rs. 1000 only. On 
2l8t May 3 935, Maung Pon Gaung sued U 
Let and four others for recovery of Rupees 
1500 being principal and interest due on a 
registered agreement and for a declaration 
that the plaintiff bad a charge on the pro. 
perbies agreed to bo delivered under the 
agreement and for sale of the said pro¬ 
perties. In this suit the plaintiff produced 
a deed Ex. A. This is a registered instru- 
ment and is dated the 25bh Ootober 1930 
and is the agreement referred to in the 
compromise petition filed in Civil Regular 
Suit No. 6 of 1930. Defendant 2 in this 
present suit is the wife of U Lab and 
the other defendants are persons into 
whose hands the property in question has 
passed. Ex. A reads as follows : 

On 6th Ootobec 1930 this deed of agreement Is 
executed between the abovenamed plaintiff and 
defendant with mutual consent aa followe : 

Whereae a enlt was filed against the defendant 
by the plaintiff in Civil Regular Suit No. 6 of 
1930 of the Subdivisional Court of Yinmabin for 
laoovery of Ba. 1516: Whereas it was agreed that 
the Bum of Re. 1000 ebonld be paid to the plain¬ 
tiff by the defendant each party bearing hie own 
oosts, whereas the defendant uodertskee to pay 
the said Bs. 1000 !n full within one year from 
this date, falling which the plaintiff may take 
oatrlgbt poBsesslon of the paddy lands, measuring 
altogether 9.84 acres, as per the annexed tms 
extracts from the renter of land for 1930—81 


sod then follows a particular description 
of the lands now in qaestion. 
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The plaint; sets onfc that the plaintiff 
sued the defendant in Civil Begolar Suit 
No. 6 of 1930 and that a consent decree 


for Es. 1000 was passed in favour of the 
plaintiff against defendant 1. It proceeds 
to say that ; 

In Batisfaction of the above decree, defendant 1 
executed with the plaintiff an agreement as per 
regietered exhibit deed, dated 25th October 1930, 
whereby defendant 1 agreed to pay Re, 1000 with¬ 
in one year from the date of execution and in 
default to deliver to the plaintifi the immovable 
properties mentioned in the deed. 

The plaintiff sued the defendant for 
Bs. ICOO and Ba. 500 interest and claimed 
that he was entitled to a declaration that 
he had a charge upon the properties agreed 
to be delivered in default of the payment 
of Bs. lOCO and interest. For the defence, 
the deed Ex. A was admitted but it was 
argued that the plaintiff's claim for 
Bs. 1000 is barred by the decree passed in 
Civil Eegular Suit No. 6 of 1930 of the 
Subdivleional Court of Tinmabin. It was 
suggested that the plaintiff was not 
entitled to a declaratory decree; the plain, 
tiff’s remedy was to sue for specific per¬ 
formance according to the Exhibit deed. 
As to defendant 2, it was stated that the 
original loan was not taken for her bene- 
fit ; the properties in question were the 
inherited properties of defendant 2 and 
not the joint properties of the marriage. 
In para. 8 of the written statement defen. 
dant 1 says that the plaintiff has no 
longer charge on the suit properties in 
view of the decision in Civil Begular Suit 
No. 7 of 1934 of the Township Judge, 
yinmabin, and in appeal. 

The Sub. divisional Court of yinmabin 
framed eight issues and found that a 
charge was created on the properties men. 
tioned in the deed Ex. A ; that defen. 
dant 2 was as much liable for the debt as 
defendant 1, her husband; that the trans. 
fers of the property by defendant 1 to 
defendants 3, 4 and 5 were not with intent 
to defraud the plaintiff; that defendants 3, 

4 and 5 bad notice of the existence of the 
deed Ez. A ; that the plaintiff was 
entitled to interest at the rate of Be. 1.4.0 
per cent, per mensem from 25th October 
1931 up to 25th May 1935; and accord, 
ingly the Court granted a preliminary 
decree for sale of the properties in dispute 
in the form of a simple mortgage decree 
for the amount sued for, six months time 
being allowed for redemption. On appeal 
to the District Judge, Monywa, the first 
matter that he bad to deal with was 
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whether the suit was maintainable or not. 
It was said that the agreement arrived at 
on 25th October 1930, which is the doau- 
ment Ex. A, was rendered nugatory and 
unenforceable by the decree passed in the 
suit. The learned District Judge found 
that Ex. A was executed before the decree 
in the suit : that the agreement was 
enforceable: that the intention of the par. 
ties was that the agreement should be 
valid and binding on both and that the 
decree passed in Civil Eegular Suit No. 6 
of 1930 should not be executed. The 
learned Judge answered the question whe. 
ther the suit was barred by 8. 47, Civil 
P. C. by holding that : 

As the plaintiQ-iespondent is baling his salt on 
a separate agreement, the question involved does 
not relate to the execution of the decree In Oivil 
Begular Suit No. 6 of 1930 and therefore B. 47, 
Civil P. 0., is inapplicable and the suit la not 
barred by the provisions of that Seotion. 

The learned District Judge found that 
Ex. A created a charge as defined In 
B. 100, T. P. Act, over the properties 
mentioned in the deed. He also found 
that the agreement Ex. A was executed 
with the knowledge and consent of appel* 
lant 2 and therefore that she was bound 
by the charge created by Ex. A on the 
joint property. On the question of interest, 
the learned District Judge found that thA 
learned Sub. divisional Judge was wroog 
in allowing interest at Be. 1.4.0 per cent, 
per mensem and he only allowed interest 
at Court rate from the date of institutioa 
of the suit. The decree was modified and 
became one in the form of a simple 
mortgage decree for the sum of Bs. lOOO 
over the properties mentioned in the deed 
Ex, A excluding the house which is oo 
longer in existence. In this Court 
Ba Thoung for the appellant pointed 
out that the date of Ex. A was 25tb 
October 1930 and the date of the decree 
in Civil Begular Suit No. 6 of 1930 was 
26th October 1930. Beferring then to the 
application filed in Suit No. 6 of 1930 he 
pointed out that the language used in this 
application meant that the parties asked 
the Court to pass a decree according to the 
compromise. This the Court did not doi 
but Maung Pon Gaungdid not do anything 
to set that right and the time for execu¬ 
tion of this decree lapsed. Beferenoe was 
made to A I B 1929 Lah 291,^ part of thfr 
headnote of which case reads : _^ 

1. Attar Chand v. Chanda Lai, A 1 B 1999 
991=117 I G 240=10 Lah 686=80 P L » 
112 , 
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WhBre not the whole but only one part of a 
oompromiee ie recorded in the order of the Court, 
the oompromiee ia not enforoeable. 

Thia case does not aeem to me to be ia 
point at all. It waa a case in wbioh a 
lessee bad been sued by hia lessor for rent 
oaloulated at the rate of Ba. 612 per men. 
aem. Tbe suit ended witb a compromise 
between the parties, according to which 
the lessee agreed to pay rent at Ba. 600 
per menaem from Ist November 1925 and 
the plaintiff lessor promised that he would 
let the lessee use a certain door. Thia 
compromise waa verbal, but the Court took 
down the statements of the parties and 
then ^recorded an order embodying the 
lessee's promise and not that of the lessor. 
In a subsequent suit for rent of tbe same 
premises, the plaintiff sought to recover 
rent at the rate of Ea.600 a month on the 
strength of the agreement reached in the 
previous case and it was held that because 
the whole of the agreement reached had 
not been recorded therefore it was not 
enforceable. This is intelligible but it does 
nob throw any light on the present pro. 
position. Mr. Chan Htoon for the respon. 
dent referred bo A I R 1928 Cal 527.^ This 
was a case in which a decree had been 
obtained and an appeal was preferred. 
During the pendency of this appeal, it was 
represented to the Court on behalf of the 
dofeodaDta that there had been an adjust- 
ment of the said decree and that therefore 
the appeal would not be proceeded .with, 
ihe Court thereupon disposed of the appeal 
by dismissing it for default. Subsequently 
the deoree.holder sought to execute the 

originally 

and the Court held that an executing 

Court could not take oogni 2 anoo of the 

agreement that had been reached and that 

the judgment.debtors would have to insbi. 

tute a separate suit to restrain tbe decree- 

holder from executing the decree. This case 

does nob throw much light on the problem 
Odioro UB* 

3 L B R 243® seems to be a case more 
nearly in point. In that case there waa 
a compromise which was not reduced to 
writing and recorded under 8. 375, Civil 
P. C. now O. 23, B. 3. Apparently all that 
was dona was that a petition was filed 
Bimply asking to withdraw the suit and in 
the written note the Judge recorded that 
there had been a compromis e. HartnoU J. 

3. Asizor Bahman v. Alltaja Chondhrv AIR 
IMS Gal 637=113 10 9^=83 0 W iTisl ^ ® 

». Bl Y% V. On Gaiog, (1906 06) 8 L B B 318. 
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held that there seems “to ba no bar to a 
suit being brought on the terms of the 
compromise.” Referenoe was also made bo 
AIR 1930 Lah 937* wherein it was held 
that when a oompromise merges in a 
decree and that decree ia set aside the 
oompromise does not bsoome extinct. It is 
therefore said : 

The oontraob of the parties la nonotheloas a 
oontraot and eubjeot to the inoidents of a oontraob 
beoause there ie euperadded tbe oommand of a 
Judge, 

It waa argued by Mr. Chan Htoon that 
the agreement between the parties was 
recorded in Ex. A and that it was not 
their intention that the suit that was then 
pending between them should be ended in 
the regular way by a decree being passed 
in accordance with their agreement. Accord¬ 
ingly they applied to the Court merely bo 
pass a decree for Rs. 1000. Thia was not 
intended by them bo be taken seriously. 

It was merely the means adopted by them 
to put a stop bo the civil suit of which 
they did not intend to taka any further 
notice; but their rights were to be defined 
by Ex. A. I think it is quite clear that 
that was the intention of the parties. If 
they had intended the matter that had 
been incorporated in Ex. A to be perused 
in the form of a decree they would car. 
tainly have asked for a decree in those 
terms to be issued, I think that that 
being tbe intention of both the parties, it 
is clear that a suit can be founded on 
Ex. A because Ex. A does not merge in the 
decree passed in Civil Suit No. 6 of 1930. 
The next point that arose for consideration 
waa whether a charge was created by the 
document Ex. A over the property men. 
tioDod in it. Ex. A stipulates that a 
thousand rupees should be paid within a 
year, and if tbe defendant failed to do 
that, then the plaintiff waa to ba entitled 
to take outright possession of certain im. 
movable property. 

It was suggested that because the doon. 
ment Ex. A did not create a charge to take 
effect immediately but only at some future 
time, it did not create a charge within tbe 
meaning of 8. 100, T. P. Act, and 14 Cal 
687® was referred to in support of this con. 
tention. This was a case which was very 
similar to the present case, and the jodg. 
ment of tbe Bench in that case was : 

4. Bbadl Ram ▼. Amin Gfaand, AIR 1930 Lah 

987=18010 613. 

6 . Madlxo Mlaier v. Bldb Bloalk Upadbya, (1887 

14 Gal 667. 
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When the Legislature speaks of a charge under 
B. 100 it speaks of somotbing which operates as a 
charge upon land immediately as it is executed. 

Section 100, T. P. Act, does not appear 
to me to contain any words requiring that 
if a charge be created, it must be one to 
take eHeot immediately, and no reasons 
are given in 14 Cal 687® for the decision. 
The ooDolusloD has been dissented from by 
the Lahore High Court in 16 Lah 137,® 
where Tek Cband J. comments on the 
passage from 14 Cal 687® that I have 
quoted above, and says as follows : 

But with all rcf^peot to the learned Judges who 
decided those cases, I feel bound to say that the 
broad proposition of law enunoiated therein can* 
cot be supported either on the wording of 8. 100 
or on general principles. 

He goes on to say that the observations 
in 14 Cal 687® had been adversely com. 
mentei upon by Ghosh in his standard 
work on the “Law of Mortgages in India" 
and by Mulla in his recently published 
“Commentary on the Transfer of Property 
Act"; and he expressed his agreement with 
Goutis-Trotter J.’s view that a charge to 
secure a liability which is not a liability 
existent in praeseoti but is contingent and 
liable to arise in the future is valid under 

5. 100, T. P. Act. In 7 Pat 584,’ 14 Cal 
687® was not followed. In 78 I 0 457® it 
has been held that a mortgage can be 
created for the discharge of a contingent 
liability and that 

a present hypothecation of property to secure a 
future liability to repay the mortgage money if 
the mortgagee should be deprived of possession of 
the mortgaged property amounts to a mortgage. 

In 21 M L J 562® it was held obiter 
that a charge may be created on the 
happening of a condition where the oondi> 
tion itself is first stipulated and the oondi- 
tion happens afterwards. In that case Sir 
Charles Arnold White, Kt., Chief Justice, 
said: 

Moreover 1 fool some doubt as to whether I 
should he prepared to follow the deoleion of the 
Calcutta High Court (in 14 Cal 687^) based as it 
was upon the ground that the instrument did not 
create a charge at the time of Its execution, hut 
that it only operated so as to bring the charge 
into existence on non-payment of the principal 
money, that is on default. The contingency 
which the learned Judges bad in view was the 

6 . Eesii Mal-Umrao Singh v. Tansukh Bai-Eldar 

Nath. A I B 1934 Lab 766=153 I 0 1064= 

16 Lah 137. 

7 . Murat Singh v. Bheku Singh, A I B 1938 Fat 

687=110 I 0 626=7 Pat 684=9PLT 748. 

8 . Nand Lai v. Dharamdeo Singh, A 1B1926 Fat 

288=78 I 0 467. 

9. Balasubramsnia Nadar v. SWagum Asarl, 

(1911) 21 M L J 563=111 0 629. 
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contingenoy of the mortgagor not fulfllllng hi» 
coovenant to pay. I should doubt, if on that 
ground alone, the instrument could be properly 
held not to create a charge within the meaning 
of S. 100, T. P. Aot. 

A Similar view wag taken in 33 M L J 
58.*® There is no support therefore for 14 
Cal 687® in any of the other High Courtg. 
It was suggested indeed that the Calcutta 
High Court had departed from the view 
which it had expressed in 14 Cal 687,® 
and reference was made to 55 0 L J198,^^ 
but I cannot find that there is any sap* 
port for this view. In fact, this case itself 
lays down that a charge cannot be created 
on a future contingency. Taking into con. 
sideratioD the difficulty in interpreting 
the Section as it has been interpreted in 
14 Cal 687,® and the oases in the other 
High Courts quoted above in which the 
opposite view has been taken, I find with 
the greatest respect that it is impossible 
to bold that a charge cannot be created to 
take effect on a future contingency. I 
therefore find that a charge was created 
by Ex. A over the properties mentioned 
therein. The final point which was argued 
for the appellants was that as Ma Kbin 
Gyi, the wife of U Lat, did not sign Ex. A 
therefore her interest in the property 
charged was not affected. And it was said 
that Ma Kbin Gyi had nothing to do with 
the original loans taken by U Let oo 
promissory notes. The findings of the 
lower Courts were that the original loans 
taken by U Lat on the promissory notes 
were not for the wife’s benefit but that 
Ex. A was signed by TJ Lat with the 
knowledge and consent of his wife. Eor 
Ma Kbin Gyi, it was argued that beoaose 
the original loans were not taken with 
her knowledge and consent therefore her 
interest is not bound by Ex. A. For the 
respondent, it is argued that Ex. A forms 
a new starting point and that Ma Ehin 
Gyi is bound by that although she was 
not a party to the debts on the promis¬ 
sory notes. 

In my opinion. Ex. A does form a new 
starting point. It was a new oontraot 
between the parties. The debts doe on the 
promissory notes were put an end to when 
Ex. A was signed and the important point 
to be considered is whether, as Ex. A was 
signed with Ma Kbin Gyi’s knowledge 

10. Imbiohl v. Aohampafe Avukoya Hajl, A I B 

1918 Mad 674=39 I 0 867=33 M L J 68« 

11. Mohinl Debi v. PutnaflaBhl Gupta, AIR 

Cal 461 =188 I 0 24 = 66 O L J 198 = 36 

OWN 163. 
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and oonsenfc, her interest in the property 
charged by Ex. A will be bound. The 
point was not contested by the appellant 
Ma Khin Gyi. Her arguments were all 
directed towards showing that because 
she was not a party to the original debts 
and because they were taken without her 
knowledge and consent therefore she can¬ 
not be bound by Ex. A; and alternatively, 
to showing that Ex. A was signed without 
her knowledge or consent. But I have 
concluded that the fact that Ma Khin Gyi 
was not a party to the original loans does 
not prevent her interest being bound by 
Ex. A; and there are concurrent findings 
of fact that Ex. A was signed with her 
knowledge and consent. 

Mr. Chan Htoon therefore argued that 
U Lat acted as Ma Khin Gyi’s agent when 
he signed Ex, A. No particular formality 
would be required with the constitution of 
agency, and if one person allows or causes 
another man to do a certain act relating 
to his property with his consent or know¬ 
ledge then the man who does the aot 
must be taken to be acting as the other 
man's agent. With this conclusion I 
agree and therefore the appeal is dismissed 
with costs. 

B.d./r.k. Appeal dismissed. 
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11 Bang 239—A I B 1933 Bang 299^147 J O 
1105, Overruled ; English and Indian case law 
discussed. [p ItO q i] 

P, K. Basu — for Appellant. 

Eunoose — for Respondents, 

Dunkley J.—The suit out of which 
this second appeal arises has been brought 
on an alleged ncortgage by deposit of title 
deeds, by the plaintiff.appellant against 
the defendants-respondenta. Defendants- 
respondents 1 and 2 are the alleged mort¬ 
gagors. Defendant.respondent 3 is a subse¬ 
quent mortgagee by a registered deed. 
Admittedly, respondents 1 and 2 executed 
a promissory note in favour of the appel¬ 
lant and handed over to him certain docu¬ 
ments, but they deny that any mortgage 
by deposit of title deeds was thereby 
created, and all three respondents contend 
that the documents in question are not 
documents of title" within the meaning 
of S. 58 (f), T. P. Aot. The suit was dis. 
missed by the Sub.divisional Court of 
Moulmein on the preliminary issue that 
the documents relied upon by the plaintiff- 
appellant in support of his mortgage are 
not documents of title to immovable pro¬ 
perty, within the meaning of that expres¬ 
sion as used in S. 58 ff), T. P. Act. This 
decision has been upheld on first appeal to 
the District Court. It is against these 
oononrrent decisions on this point of law 
that the present appeal has been filed. 


Roberts C. J,, Mya Bu 
AND Ddnkley JJ. 

E. Ij. C, T. Chidambaram Ghettyar — 

Appellant. 

V. 

Aziz Meah and others — Respondents. 

Second Appeal No. 373 of 1936, Decided 

on 26bh January 1938, against decree of 

Dlst. Court, Amherst, D/. 2nd September 
1936, 

J Transfer of Properly Act (1882), S. 58 (f) 
•Creelioo of morttege by depeiit of title 
deed* It ii fuflicient if deedt deporiled bene 
fide relate to properly or are material evi- 
dance of title or ahown to bare been depo- 
•it€il with inlenlioD of creoliog iocurilv 

I B 2988 Bang 899 

In order to create a valid mortgage by depoalk 
ol title deede under B. 68 (I), it ii not neoeMary 
that the whole, or even the moet material, of the 
doonmenta ol title to the property ahoald be 
depoalted, nor Ifaat the doonmenta depoalted 
•hoold abow a complete or good title In the deco- 
litor. It la aoffioieot if the deede depoalted bona 
Ue relate to the property or are material evl- 
duM of title, or are ahowo to have been depoalted 
With the intention of oreatlng a leoDrltj thereon s 


Both Courts relied upon the judgment 
of Page C. J. in 11 Rang 239.^ The 
question for decision in that case was 
whether a receipt for payment of revenue, 
commonly called a "tax receipt" is a docu¬ 
ment of title, within 8. 58 (fj, T, P. Aot, 
and that case is authority only for the 
proposition that a "tax receipt" by itself 
is not such a document of title. In the course 
of bis judgment Page C. J. further made 
obeervaticus which appear to dissent from 
the judgments in certain English oases of 
high authority, and be concluded (at p. 256) 
that the document or documents of title 
deposited most not only relate to the mort- 
gagor’s title to the property but must 
disclose an apparent title in the mortga. 
gor to the property or to soma interest 
therein. It is upon this oonolasion that 
the lower Courts have relied. 

These observations were obiter as being 
pppeoeseary for the deoisiop of th e point 

1< Vi E, B. M. A. B. CbettUr Firm v. Ma loo 
Tmo, (1938) 90 A X B Bang 999=147 I 0 
1100=11 Bang 989. 
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before the learned Chief Justice, and frona 
these dicta we are compelled with the 
greatest respect to express our dissent. In 
our opinion the correct statement of the 
law is that in order to create a valid 
mortgage by deposit of title deeds under 

5. 68 (f), T. P. Act, it is not necessary 
jthat the whole, or even the most material 
lof the documents of title to the property 
should be deposited, nor that the doou- 
ments deposited should show a complete 
or good title in the depositor. Ibis suffi. 
oient if the deeds deposited bona fide 
relate to the property or are material evi. 
dence of title or are shown to have been 
deposited with the intention of creating a 
'security thereon. The law in regard to 
these equitable" mortgages is precisely 
the same in England as it is in India and 
there is ample English authority for this 
view isee (1805) 11 Ves 398.* (1866) 3 
Drew 579,® (1857) 24 Beav 223* and 
(1872) 26 L T 752.® The decisions in 
Hoberts v. Croft^ and D%xon v. Mucklei- 
ton® were upheld on appeal to the Lord 
Chancellor. In these appeals, it was pointed 
out that if the mortgagee was guilty of 
negligence in allowing the mortgagor to 
retain in his possession some of the doou. 
ments of title and thereby enabled the 
mortgagor to commit a fraud by bold, 
ing himself out as unincumbered owner of 
the property, although the mortgage would 
still be good, the mortgagee’s interest might 
be postponed to an interest vested in 
another by a later transaction (per Lord 
Selbourne, L. G. in Dtxon v. Muckteston^) 
but that 'point does not arise for decision 
in the present case. The correotness of 
these decisions have never been questioned 
in the English Courts, and they have been 
impliedly followed by their Lordships of 
the Privy Council in 43 I A 122,® an appeal 
from the Chief Court of Lower Burma, 
where the legality of a mortgage by depo. 
sit of title deeds was not even questioned 
although the documents deposited sufficed 

2. Ex paite, Wbetherell, (1606) 11 Ves 398. 

3. LaooD y. Alien, (1866) 3 Drew 679=26 L J 
Ch 18=4 W R 693=106 R R 443=61 B R 
1024. 

4. Robeits V. Oroft, (1867) 94 Beav 223=119 

R R 1=63 B R 843 affirmed in il857) 2 
De G & J 1=44 B R 887=27 L J Oh 220=6 
W R 144. 

6 . Dixon V. Mnokleaton, (1672) 26 L T 762=20 

W B 619 affirmed in (1873) 8 Ob A 156=42 
L J Oh 210=27 L T 804=21 W R 178. 

6 . Pranjivandas Jagjiyandas Mehta v. Ohan Ma 
Fhee, (1916) 8 A I R P 0 116=86 I 0 190=43 
I A 122=43 Oal 895=8 Xi B B 468 (P 0). 


to show an apparent title to the morb. 
gaged property in the mortgagor’s parents 
only and not in the mortgagor. They 
have been followed by several Indian High 
Courts. 69 Cal 781,^ 2 Pat L J 293.® 7 Pat 
520® and 48 Mad 454.^® Furthermore, our 
conclusion is in accordance with the deoi. 
sion of a Bench of this Court in 7 Bang 
23,^^ a decision which was binding upon 
Page C. J., (13 Rang 570)^* bub which does 
not appear to have been brought to his 
notice. 


Now for the purpose in hand, we must 
assume that the documents deposited with 
the plaintiff, appellant relate to the land 
in suit although this is denied by the defen. 
dants.respondents and is a fact which will 
fall to be decided by the original Court. 
The documents consist of a deed of grant 
of the land, dated 28bh May 1903, in 
favour of one Ne Kyaw, a record by the 
revenue surveyor of a report made to him 
by the parties on 2ad October 1918, of an 
oral sale by Ne Kyaw to respondent 1, 
Aziz Meah, and a series of tax receipts 
showing that Aziz Meah has paid the land 
revenue on the land transferred since 1918, 
and therefore raising a presumption that 
Aziz Meah has been in occupation of the 
land since the date of the oral sale. The 
deed of grant is plainly a document which 
is material evidence of title. A deposit of 
this document alone with the requisite 
intention to oreate a security would, there, 
fore, be suffioient to oreate a mortgage by 
deposit of title deeds. But I am prepared 
to go further in the present case and to say 
that when all these documents are con¬ 
sidered together (and they must be so oon- 
sidered) they suffice to disclose an apparent 
title in the mortgagor to the property. 
The judgments and decrees of tbs Sub- 
Divisional Court of Moulmein and of the 
District Court of Amh erst on first appeal 

7. SureDdramohan Ray v. Mabendranatb BaDetj!, 

(1932) 19 A 1 R Oal 689=140 I 0 662=69 Cal 

781=36 OWN 420. 

8 . Bbapecdra Nath v. Mt, Wajibanniaaa Begoin, 

(1917) 4 A I R Pat 268=39 I 0 664=2 Pat 

L J 993, „ 

9. Elizabeth May Toomay v. Bhupendfa Natn 

Bose, fl928) 16 A I R Pat 304=111 I 0 67** 


7 Pat 620 

0, Official AeaigDee of Madraa v. BaandevadcW 
Badrinatayao Does, (1926) 19 A I B Mad 723 
=88 I 0 401=48 Mad 464=48 M L J 498. 

1. V.B A. B. M.OhettyatFltmv, A. K. R. M. K. 

Chettyar Firm, (1929) 16 A I R Rang 66=llo 

10 476 =7 Rang 28. ^ . t n 

2. Bmparor v. Ng* Lun Tbaang, (1936) 22 A IB 

Rang 370=1936 Or 0 1088=168 I 0 784—36 
Or Ij J 1437—13 Bang 670 (F B). 
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therefrom are therefore reversed, and the 
Suit (No. 31 of 1936) is restored to the 6 I 0 
of the Sub. Divisional Court to be heard 
and decided on the merits on the remain, 
ing issues. These issues will, of course, 
include inter alia issues on the questions 
of fact ( 1 ) whether the documents in ques. 
tion relate to the property in suit, and (2) 
whether the documents were deposited 
with the intention of creating a security 
thereon. For the. former issue, the Sub. 
Divisional Judge may, with the consent of 
parties, treat as evidence in the suit the 
evidence recorded by him on the remand 
order of this Court, dated 4th May 1937. 
The plaintiff, appellant is entitled to an 
order for refund of the court-fees paid by 
him on the memorandum of first appeal to 
the District Court and also on the memo, 
randum of second appeal to this Court. 
The costs of both appeals will follow the 
result of the suit; advocate’s foe of the 
appeal to this Court ten gold moburs, 
which will include the sum of eight gold 
mohurs awarded by the remand order of 
4th May 1937. 

Roberts C. J. I agree and I have 
nothing to add. 

Mya Ba J.-“Tb 0 documents enumerated 
in my learned brother’s judgment, in my 
opinion, show prima facie or apparent 
title of the mortgagors to the land covered 
by those documents. The grant shows that 
the original owner of the property was 
the mortgagors’ vendor. The certificate of 
transfer shows the factum of the transfer 
having taken place about 14 years before 
the alleged mortgage. Although it is not a 
valid document of conveyance, yet it is 
useful as showing that a transfer as a 
matter of fact had taken place. Then 
there were tax tickets, or revenue receipts, 
which showed that during the years that 
elapsed between the transfer and the 
alleged mortgage, the mortgagors were pay, 
ing the revenue as persons who owned the 
land. All these facts pub together show, 
in the absence of anything to the contrary 
that, under 8 . 28, read with Art. 144,' 
Lim. Act, the original grantee's right of 
recovery of the land had been extinguished 
by lapse of time at the time the alleged 
mortgage was made. In these oiroum. 
stances, in my opinion, the documents 
enumerated in my learned brother's judg. 
meat are sufficient to show that there was 
prima faoia title in the mortgagors to the 
property mentioned in the doonments. For 


these reasons, I agree with the orders pro. 
posed by my learned brother. 

v.b.B./r.k. Case remanded. 
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SPECIAL BENCH 

Roberts C. J„ Mya Bu 

AND Ddnkley JJ. 

In re Commissioner of Income-tax^ 
Burma — Applicant. 

V. 

N. S. A, R. Concern — Respondent. 

Civil Ref. No. 12 of 1937, Decided on 
3rd February 1938, made by Commissioner 
of Income.tax, Burma. 

(a) Income-tax Act (1922) Burma. S. 10 
(2) (iz) — Busineas of assessee comprising both 
agricultural income and other taxable in* 
come — Assessee cannot deduct from such 
other income expenditure incurred for earn* 
ing agricultural income. 

The expression 'eaoh profits or gains', in 
01. (ix) of S. 10 (2) does not include ‘agricultural 
income’, and oonsequentl;, when the business of 
an aaeessee comprises both agricultural income, 
as defined in the Act, and other (taxable) inoome, 
the assessee is not entitled, under 8 10 i2) (lx), 
to deduct from such other inoome the expenditure 
Incurred for the special purpose of earning the 
agrloultural inoome. [P 163 0 2] 

(b) Income-tax Act (1922) Burma — Value 
of English decisions. 

Extreme oaro must be taken In applying Eng' 
lisb deoisioDB to oases under the Burma Income* 
tax Act, because the scheme of the Engliab 
Income tax Aot, 1918, and the scheme of the 
Burma Inoome tax Aot, 1922, are entirely dif> 
lerent. [P 162 0 2] 

A. Eggar — for Applicant. 

Clark and Moofcham — for Respondent* 

Dankley J —In this reference, under 
the provisions of S. 6 S (2), Burma Income- 
tax Aot, the question referred for our deoi. 
sion by the Commissioner of Inoome.taXi 
Burma, is as follows : 

The assessee having a business which comprises 
both agciooUural and other receipts, is be entitled 
under 8. 10 (2) (ix) of the Aot to deduction of ail 
expenditure (including that incurred for the 
special purpose of realizing the agricultural 
reoelpts) after exclusion of the gross agrioultoral 
rents In accordance with Ss. 4 (3) (viii) and 9 

(1) (a) ? 

The material facts can be briefly stated. 
The assessees, N. S. A. R. Cbettyar, a 
Hindu undivided family business, carry on 
the usual type of Cbettyar banking busi. 
ness at various places in Burma. In the 
oourse of that busineas, they have taken 
over, in satisfaction of otherwise unrealiz. 
able debts oonsiderabla areas of agrioul. 
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tnral land, and bayicg beocme the owners 
of this land they lease it annually to 
tenants and receive as part of the profits 
of their business the rents realized from 
the tenants in retpeot thereof. The income- 
tax return of the business for the 1936.37 
assessment showed on the credit side 
only the “ non.agricultural ” receipts, the 
rents and profits of the agricultural land 
owned by them being left out of account ; 
but on the debit side, all expenses (except 
land revenue) were entered. The assessees 
themselves, in their return, deducted from 
the gross expenses a sum of Hs. 5500 as 
being that portion of their expenses which 
was attributable to the expenses of realiz. 
icg the agricultural inoome. The luoome. 
tax OfBcer increased the amount of this 
deduction by Es. 9719, and thereupon the 
assessees appealed to the Assistant 
Commissioner of Income-tax against this 
deoision of the Income-tax Officer. Mean, 
while they had been provided with a new 
ground of objeotion by the deoision of the 
High Court of Madras in I L B (1937) 
Mad 734,^ and relying on this decision 
they oootended that no part of the sum of 
Bs. 9719 ought to have been disallowed ; 
in fact, it was part of their contention 
that they were in error in themselves 
making the original deduction of Es. 55C0. 
The Assistant Commissioner of Income- 
tax overruled this contention, but on a 
consideration of the facts, be reduced the 
deduction from gross expenses made by the 
Income-tax Officer by a sum of Es. 2795. 
The question of law now before us for 
decision is whether, when the inoome of a 
business oonsists partly of rents and pro¬ 
fits derived from agricultural land and 
partly of receipts from other and taxable 
sources, income, tax shall be payable only 
on the taxable receipts less the gross 
expenditure incurred in carrying on the 
whole business, including the expenditure 
incurred in carrying on that part of the 
business which is not subject to tax. In 
our opinion, the answer to this question is 
clearly in the negative, and that only 
that portion of the expenditure which is 
attributable to the “ taxable " part of the 
business may be deducted. 

The Section of the Income-tax Act 
under which the profits of a business are 
taxed is S. 10, and the part of this section 

1. ChellappftChettyaiv. CommleBioneioflnoome- 
taz, Madras, (19S7) S4 A 1 B Mad 898=168 
I 0 160 =I L B (1937) Mad 784 =(1937) 1 
M li } 861 (S £). 


which is relevant for the present purpose 
reads as follows: 

10. (1) The tax shall be payable by an asseeeee 
under the head ‘Business’ in lespeot of the profits 
or gains of any business carried on by him, 

(‘.i!) Such profits or gains shall be computed 
after making the following allowances, namely : 

• • • • • m 

(Iz) any expenditure (not being in the nature of 
capital expenditure) incurred solely for the put* 
pose of earning suoh profits or gains. 

The Madras case in I L E (1937) Mad 
734^ was principally concerned with the 
application of the provisions of Clauee (iii) 
of sub s. (2) of S. 10 to a business of the 
kind which we are now considering, and 
the question of the extent to which Clause 
(ix) was applicable was merely inoidentall; 
considered in the last paragraph of the 
judgment, where the following sentence 
occurs : 

The answer to the second question will admit* 
tedly follow from the deoisioD on the first and the 
answer to It therefore Is also in the affirmative. 

This is the only reference to Clause (is) 
in the judgment, and no reasons for this 
deoision are given, and plainly the deci¬ 
sion went by default. We therefore re. 
frain from further comment on the Madras 
oase^ beyond saying that we by no means 
agree with the admissicn made before the 
Madras Court, that the decision regarding 
Clause (ix) necessarily follows the deoision 
regarding Clause (iii). Before us, on behalf 
of the assessees, great stress has been laid 
on an English decision of the Court of 
Appeal in (1936) 3 All E B 976,^ which was 
referred to in I L E (1937) Mad 734,^ as 
having been received in Madras after the 
arguments in that case bad been heard. 
But extreme care must be taken in apply¬ 
ing English decisions to oases under the 
Burma Inoome Tax Act, because the 
scheme of the English Inoome.Tax Act, 
1918, and the scheme of the Burma 
Inoome.Tax Act, 1922, are entirely dif. 
ferent. In England a person is assessed 
to income-tax in respect of his income, 
while under the Burma Act it is the in* 
come which is taxed. Under the English 
Act, no class of inoome is outside the scope 
of the Act, whereas by 8. 4 (3), Burma 
Act, the Act is made inapplicable to a 
number of classes of inoome; the English 
Act merely confers certain exemptions 
on a person in respect of his inoome up 
to a certain amount or of certain kinds, 
similar to the exemptions conferred on 
certain classes of inoome by the proviso^ 

9. Hughes V. Bank ol New Zealand, (1986) & 

AU E B 976. 
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to Sa. 8 and 9, Burma Act. Moreover the 
expenses deduobion" clause (if it may be 
so called) of the English Act is in different 
and f^r wider terms than that of the 
Burma Act. The rule in the English Act 
in respect of snob deductions reads : 

Id oompu'.icg ibe amount of profits or gains to 
be charged, no eum shall be deducted in respect of 
(a) any disbursementB or expensee, not being 
money wholly and eiolusively laid out or expend¬ 
ed for the purposes of the trade, ptofeBelon. 
employment or vocation. 

The distinction between the expression 
incurred solely for the purpose of earning 
such prodts or gains" and the expression 
expended for the purposes of the trade, 
profession, employment or vocation” is so 
manifest as to need no comment. The 
question before us for decision therefore 
has to be decided with reference to the 
provisions of the Burma Income-Tax Act 
and a reference to decisions under the 
English Act will afford no assistance. 

Now "agricultural income" is defined in 
Si 2, sub-s. (1) of the Act, and so far as it 
IB relevant for the present purpose means: 

(a) Arjy rent or reveDUederived from land wh ch 
la Ufcd for agricultural purposes, aod is eithee 
assessed to laud revenue Id Burma or subjeot to a 
local rate assessed and collected by Offiocrs of 
Ucveromeut as 6ucb; 

(b) any looom© deri?cd from Buch laod by aazU 

oauare« ^ ^ 

SeobioD 4, sub-s. (3), Clause (viii), of the 
Act enacts that the Act shall not apply to 
agricultural income. In 14 Pat 623^ their 
Lordships of the Privy Council held that 
by this Clause agrionlbural iocoma is alto, 
gebher excluded from the Act, howsoever 
and by whomsoever it may be received. 
Section 6 of the Act enacts : 

Vfoyided by this AoS the 

£ and gains shall 

beobargi^ab a to Inoomo-taxinihe manner herein¬ 
after appearing, namely: 

.. . . 

(iv) Baslaess. 

Section 4, sub-s. (l) enacts : 

4 U) 8've as bereloaftee provided, this Aot 

*1* Of 8*«nB as dei- 

orlbed or oomptlted lo 8. 6. 

Their Lordships of the Privy Oounoil 
held in 14 Pat 623® (at p. 632) that the 
effect of the saving words at the beginning 
of each of these two Seotions Is to exclude 
agricultural income" altogether from the 
Boope of the Act. Henoe "basiness," as 
defined in 8. 6 (iv), does not inolgde th e 

8 . CommUilooer of Inoome-tax, Blhai aod Orissa 
T Kameshwar 61ogb, (1936) 99 A I B P O 
I 0 aea^ea i a 916=i 4 Pat eaa 


business of leasing agricultural land and 
receiving the rents, and the expression, 
^ profits or gains of any business", as used 
in S. 10 (j), dees not inolude * agtioulbural 
inoome." It therefore follows that the 
expression " such profits or gains, " in 
Clause (ix) of S. 10 (4, does nob inolude 
agricultural income," and consequently, 
when the business of an assessee comprises 
both agricultural income as defined in tbe 
Act, and other (taxable) income, the| 
assessee is not entitled, under S. 10 (2) (ix), 
to deduct from such other income the, 
expenditure incurred for the purpose ol^ 
earning the agricultural income. 

Mr Clark, for the assessees, has sought 
to draw a distinction between S. 12 and 
8 . 10 of the Act, ^ and baa urged that 
because the words "from every source bo 
wbioh this Act applies” are used in 9. 12, 
but are omitted in S. 10, therefore S. 10 
must be held to refer to profits or gains of 
every kind. The distinction is merely 
imaginary. It was necessary to insert these 
words in S. 12 for, otherwise, the words 
every source" would inolude sources which 
are outside the scope of the Act, and if 
Mr. Clark’s argument were bo be accepted, 
then agricultural income would be taxable 
under S. 10 if it formed part of a business, 
a result wbioh would be contrary to the 
decision in 14 Pat 623.® In my opinion, 
tbe case of agricultural income of a busi. 
ness is comparable to that of the profits of 
a foreign branch of a business (which pro¬ 
fits are nob brought into Burma); both are 
entirely outside the scope of tbe Act: 2 
1 T C 505* and 6 I T C 21.® It would 
never, I imagine, bo contended that, where 
a business in Burma bad a branch abroad, 
the profits of wbioh branch were not 
assesnable, tbe expenses of running the 
foreign branch could bo deducted under 
8 . 10 (2) (ix). The question referred must 
therefore be answered in tbe negative. The 
Comnoissioner of Inoome-tax ie entitled to 
bis costs of this reference; advocate’e fee 
20 gold mohnrs. 

Mya Ba J.—I agree. 

Roberts C. J.—I agree. 

D.9 ./r,e. Answered in negative, 

4. Somasondftram Ohettlac v. Commlasiooer of 
iDOome tax, Madras, (1938) 16 AIR Mad 467 
s=109 I 0 869=64 M L J 486=9 I T 0 606. 

6 . Provldeofe iDvaalmeot Co. Ltd. v, Oommis. 
itooar of Inoome-tax, Bombay, (1933) 19 AlB 
Bom 94=136 1 0 810=66 Bom 99=83 Bom 
L B 1687=6 I T 0 91. 



154 Rangoon Bansidhak & Sons v. Coumr. of Income-tax (DwnHey J) A. I.R, 


A. 1. R. 1933 Rangoon 154 

Roberts C. .T. and Dunkley J. 

Bansidhar & Sons — Applicant. 

V. 

Commissioner of Income-tax — 

Respondent. 

Civil Miso. Appln. No. 56 of 1937, Daci. 
ded on lOth November 1937. 

(a) Income-tax Act (1922), Ss. 2S-A, 26-A— 
Father and sons assessed for previous years 
as Hind u undivided family^Subseciuent claim 
to be assessed as contractual partnership — 
Registration. 

Where a father and sons are annually assessed 
to inoome-taz under 8 3 as a Hindu undivided 
family in reepeot of the profile of a business and 
BUbseqaently the father and sons claim that they 
form a oontraotual partnership in respect of and 
lot the purposes of carrying on the business and 
not a Hindu undivided family, produce a partner¬ 
ship deed and apply for registration of the part¬ 
nership, the application lies under 8- 25-A and 
not 8,26-A. [P 164 0 2^ P 155 0 2] 

(b) Income-tax Act (1922), Ss. 2S*A and 
26-A—Hindu undivided family, assessment as 
such — Claim for separate assessment at 
members of contractual partnership — Per¬ 
sons claiming must prove dissolution of joint 
family. 

The terms "Hindu undivided family'* as used In 
the Inoome-taz Aothas a wider sigoificanoe than a 
Hindu joint family known to Hindu law ; and 
before persons who have been previously aseeBsed 
as a Hindu undivided family can olaim to be sepa¬ 
rately astPesEod as member of a contractual partner¬ 
ship, they must establish that the joint family 
has been dissolved. Consequently, where suoh 
persons continue to be joint family for all purposes 
ezoept the business assessed, evidence regarding 
the growth and origin of the business would 
plainly be useless: A I B 1937 P O 36 and AIR 
1930 Cal 449, Foil. [P 186 0 1,2] 

(c) Income-lax Act (1922), Ss. 25 A and 66 
(3) —Manner of enquiry ts discretionary with 
Income-tax Officer—Decision cannot be can¬ 
vassed before High Court. 

Under S. 26 A, when a olaim is made, the 
Jnoome-taz Ofifioer shall make suoh enquiry 
thereinto as he may think fit; that is, he has a 
disoretion to oooduot that Inquiry in euoh manner 
as may seem to him In bis judgment to be best In 
the oiroumetauces of the particular case and to 
bear suoh evidence, and such evidence only, as he 
may in hie disoretion consider it necessary to heat 
to enable him to oome to a decision on the ques¬ 
tion whether a separation of the members of the 
family has taken place or not. His decision is a 
decision on a question of pure fact, and so long as 
bis disoretion is not exercised arbitrarily or fanol* 
fully, and there are before him some materials on 
whioh he oan arrive at the oonolnsion at which 
he has arrived, hla decision oannot be canvassed 
before the High Court on an applloation under 
8. 66, because no question of law oan arise 
thereout. [P 166 0 2] 

D. G. Daniel — for Applicant, 
Advocate.General — for Respondent. 


Dunkley J. — This is an application 
under S. 66, sub-s. (3), Income.tax Act, by 
one Bansidhar and bis five sons, who 
admittedly form a Hindu joint family but 
it is now alleged that the business in res. 
peot of whioh they have been assessed to 
income-tax is not joint family property. 
Rrom the year 1932 33 they were annually 
assessed to income-tax under S. 3 of the 
Act as a Hindu undivided family in respect 
of the profits of this business, but when 
the time came for the assessment for the 
year 1936-37, a claim was made that 
Bansidhar and his five sons formed a con¬ 
tractual partnership in respect of and for 
the purpose of carrying on this business, 
and not a Hindu undivided family. The 
deed of partnership between them was 
ultimately produced, although there was 
oonaiderable delay in its production, and 
an application purporting to be under 
8. 26.A of the Aot was made for the regis¬ 
tration of this partnership for the purposes 
of the Income tax Aot. The Income-tax 
Officer held an enquiry and came to the 
oonclusion that the family still remaioed 
undivided and refused to register the 
partnership. His decision on this point 
was upheld on appeal by the Assistant 
Commissioner of Income-tax, and farther 
on revision of the latter’s order by the 
Commissioner of Income-tax. It is out of 
the final order of the Commissioner that 
the present application has arisen. 

Now the question of law on whioh by 
their application the applioants desire us 
to require the Commissioner of Income- 
tax to state a oase is propounded in 
para. 13 of the present applloation as 
follows : 

Is it legal In the oiroumstanoes of this oase to 
hold that there is no partneiship between Banal* 
dbar and bis five sons ; or, in other words, Is It 
legal (or the head of a Hlndn joint family who 
has no anoestial property to enter into a partner¬ 
ship with bis sons In respect of his own self-aoqolr- 
ed or separate business, whioh was built up by 
him individually without the employment of auy 
ancestral funds, even though he and his sons live 
together as a Hindu undivided family 7 

But in the oourse of the argument it hes 
been admitted by learned counsel for the 
applicants that this question does not 
cover the real grievance of the applicants 
and does not arise out of the order of the 
Commissioner of Income-tax, The real 
grievance of the applicants is entirely 
different and has arisen under these olr- 
oumatanoes. By an order dated 11th Janu¬ 
ary 1937, the Commissioner directed thfl 
Income-tax Officer, Magwe, to record any 
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evidence called by the applicants to estab- 
lish that this business was not created out 
of ancestral property; this evidence was 
to be hoard at Taungdwingyi, where the 
business is carried on. Subsequently, on 
16bh March, on the representation of the 
applicants that several of the witnesses 
whom they desired to call resided in Ran. 
goon, the Commissioner directed the 
Income tax Officer to cause these Rangoon 
witnesses to be examined on commission. 
For some reason this was not done, and 
the proceedings were returned to the Com. 
missioner without these Rangoon witnes. 
86B having been examined. The Commis. 
sioner before passing orders failed bo exa¬ 
mine these Rangoon witnesses. He declined 
to bear them on the ground that the 
applicants desired to adduce this evidence 
to^ show that the business was started 
without capital and was built up by the 
sole efforts of the head of the family, and 
even if these facts were established they 
would not assist the applicants in proving 
that they do not constitute a Hindu 
undivided family within the moaning of 
that term as used in the Income-tax Act. 
The grievance of the applicants is the refu. 
sal of the Commissioner to examine these 
witnesses. Their learned counsel now 
admits that the question which he desires 
to have referred ought to be framed in 
some such form as the following: 

Wheiher the order of the Oommlsi'ioaor of 29rd 
April 1937. U good In law la view of hie refusal to 
examine all the witnesBee tendered for the purpose 
of proving the alleged partnerehlp. 

Now in I L R (1937) 1 Cal 653^ their 
Lordships of the Privy Council have 
.pointed out that the term “Hindu ondivid. 
led family'’ as used in the Income-tax Act 
has a wider signieoanoe than the Hindu 
joint family known to Hindu law: and in 
57 Cal 1336* Rankin 0. J., pointed out 
that before persons who have been previ. 
ously assessed as a Hindu undivided family 
oan claim to be separately assessed as 
members of a contractual partnership, they 
most establish that the joint family has 
been dissolved. In view of the admission 
of the applicants that for all purposes, 
other than this baainess, they continue to 
be a joint family, evidence regarding the 

1. Ealjacji Vltbal Das ▼. The OommlMionet of 

iDOome-Ux. Bengal, (1987) 34 A I B P 0 86 
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oOa (r 0|e 

2. In re BlBseetwarlal Brljlal, (1930) 17 A I B 


origin and growth of this business would 
plainly be useless in this case. Apart 
from this oonsiderabion, this application 
fails on another ground. The application 
to the Income-tax Officer for registration 
of the firm has been treated throughout, 
by the Income-tax Officer, by the Assist 
tant Commissioner and by the Commis. 
sioner of Income-tax, as an application 
under the provisions of S. 26-A of the Act 
although it did not comply with the pro- 
visions of this Section and the rules made 
thereunder. Clearly this application lay. 
nob under the provisions of S. 26.A bub 
under the provisions of S. 25.A, which has 
reference to a claim made by or on behalf 
of a Hindu family which has hitherto been 
assessed as undivided that partition has 
taken place among the members of the 
family. The provisions of this Section 
were plainly applicable to the original 
claim made by the applicants. 

Now, under S. 25.A, when such a claim 
is made, the Income tax Officer shall make 
such enquiry thereinto as be may think fit. 
that is, he has a discretion to conduct 
that inquiry in such manner as may seem 
to him, in his judgment, to be best in the 
circumstances of the particular case and to 
bear such evidence, and such evidence 
only, as he may in his discretion consider 
it necessary to hear to enable him to come 
to a decision on the question whether a 
separation of the members of the family 
has taken place or not. His decision is a 
decision on a question of pure fact, and so 
long as his discretion is not exercised arbi. 
trarily or fancifully and there are before 
him some materials on which he can 
arrive at the conclusion at which he has 
arrived, his decision cannot be canvassed 
before the High Court on an application 
under S. 66, because no question of law 
oan arise thereout. There is in the present 
ease, in the admissions of the applicants 
alone, ample material on which the 
Income-tax Officer, and subsequently the 
Assistant Commissioner of Income-tax, 
oould arrive at the decision at which they 
did arrive, and the applicants cannot be 
heard under the provisions of S. 66 to 
oomplaio that in the exercise of bis disore. 
tioD the Commissioner of Income, tax 
declined to hear certain evidence. This 
application therefore fails and is dismissed 
with oosts 10 gold mohurs. 

Roberts C. J. — I agree. 

v.b./b.e. Application dismissed. 
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WOSELT AND DUNKLEY JJ. 

N^;a Aung Nyu7i — Appellant. 

V. 

The King. 

Criminal Appeal No. 1331 of 1937, 
Decided on let December 1937, from order 
of Sess. -ludge, Myingyan, D/- 3rd Novem¬ 
ber 1937. 

Criminal Trial Murder — To eatablish 
murder fact that injury was in fact sufficient 
in ordinary course of nature to cause death 
is not enough Intention of accused to cause 
such injury must be proved. 

Cases of boniioide caonot bo decided by adber* 
eoco to mecbaiiical rules ; the decision in each 
case must depend upon the knowledge and inten¬ 
tion with which the injuries were inflioted. and 
the knowledge and intention of the culprit n3ust 
be judged with reference to the particular oircum- 
Btances of each case, and in arriving at a deolsion 
on this crucial point reported oases can be of very 
little assistance. To establish the offence of 
murder, it is not euffioient that the injury 
inffioted was in faot sufficient in the ordinary 
course of nature to cause death : it most further 
be proved that the assailant intended to cause an 
Injury of this kind ‘.AIR 1937 Banq 396. Rel, 
on. [P 157 0 1,2] 

Where it is doubtful whether the accused had 
the intention of causing injury sufficient in the 
ordinary course of nature to cause death, death 
caused by a blow inflioted with a sharp-edged 
weapon with such violence as to sever completely 
the upper aim Is the offence of culpable homioide 
not amounting to murder, under the first Clause 
of 8. S04 of the Penal Code. [P 167 C 2] 

Tun Shein — for Appellant. 

Tun Byu, Govt. Advocate — for the 
King, 

Dunkley J.—The appellant Aung Nyun 
was a stranger to Phettaw village. He 
came there about a year ago and, having 
been introduced to Ma Min Kalay (P. W. 1) 
by her brother, he stayed in the house of 
Ma Min Kalay and her husband Maung 
San Mya (P. W. 2) Ma Shwe U, whose 
death forms the subject-matter of the 
principal charge against the appellant, was 
their daughter. About three months after 
the appellant arrived at Phettaw, he eloped 
with one Ma Bein Ma but brought her 
back to her parents’ house after a few 
days. Siz months later he married Ma 
Bein Ma and went and lived in her 
parents' honse. but be remained on inti, 
mate terms with Ma ShweU’s family. On 
2nd July 1937 he eloped with Ma Shwe U, 
and as she was under 16 years of age, her 
parents made a report of kidnapping against 
the appellant, to the police, who recovered 
Ma Shwe U and arrested the appellant. 


A. I. B. 

Some days later the appellant was released 
on bail. On the evening of 13tb July, 
about dusk, while Ma Shwe U was lying 
in bed in the inner room of her parents’ 
house. Ma Min Kalay was sitting on the 
verandah smoking and Manng San Mya 
was in the kitchen cooking the dinner, a 
man came into the house by the front and 
cut Ma Mm Kalay on her left upper arm 
with a da. Fie then entered the bed. 
room and out Ma Shwe D on the upper 
third of her left arm as she lay in bed; 
and as he was leaving the bouse he was 
confronted by San Mya, who bad come out 
of the kitchen on bearing the cries of bis 
wife and daughter, and be out San Mya 
also on the left upper arm. Then be made 
his escape followed by San Mya, who was 
brought back to the house by neighbours 
who came to the scene. 

There can be no doubt as to the identity 
of the appellant as being the assailant who 
inflioted injuries with a da on these three 
persons. He was immediately denounced by 
Ma Min Kalay, Ma Shwe U and Maung 
San Mya. Their cries, stating that they 
had been out by Maung Aung Nyun with a 
d&f were heard by their neighbourSi Ma 
Naing (P. W. 3). Ma Thein Me (P. W. 4), 
Mansg Pan Nyo (P. W. 6) and Manng Phn 
Nyo (P. W. 6). These witnesses have all 
deposed that when they hurried to the 
scene on bearing the cries they saw and 
identified the appellant, carrying a da, run. 
ning away from the direction of Maung 
San Mya’s house. Ma Shwe U, Ma Min 
Kalay and Maung San Mya denounced the 
appellant to the headman when the latter 
made enquiries immediately after the ocow- 
renoe, and at the same time the other 
witnesses informed the headman that they 
had indentiBed the appellant. The appel¬ 
lant’s defence is that he has been denonn- 
ced on suspicion because he had elope 
with Ma Shwe U; bub this elopement and 
the subsequent criminal charge 
him form a motive for the crime. The 
only matter which can be alleged agains 
the evidence of these witnesses is that they 
are related to the deceased, but one of 
witnesses, Maung Phu Nyo, is not ^ 
The evidence of the two witnesses oaliea 

for the defence, one of whom is the app0 - 
lant’s own sister, does not help the “ 
lant, because the witnesses are unable w 
depose with certainty that the ^en s o 
which they speak occurred on the same 
evening as this attack on Ma Bbwe 
and her parents* It has been prov 
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bsyood doubt th&t fchs ftppstlaiDt was 
fehe assailant of fchaao throa persons. In 
regard to the injuries infliotad on Ma 
Min Kalay and Maung San Mya, the 
appellant has bean oonvioted on two 
separata oharges under S. 326, Penal Code, 
but the learned Sessions Judge wrongly 
refrained from passing auy sentenoe in 
respect of these convictions. The medical 
evidence shows that the bones of the left 
upper arm of both Ma Min Kalay and 
Maung San Mya were out, and therefore 
the oonviobiona are correct. The appel. 
lant ^ is sentenced to undergo rigorous 
imprisonment for a term of five years for 
each of these offences. The injuries on 
Ma Shwe D were more serious. Thera 
ware two wounds caused by the same 
blow. Her left arm was oompletely 
severed, except for a small piece of tissue 
on the inner side. The weapon also pene¬ 
trated the left aide of the cheat at the 
^aok and caused a superficial injury to 
the spleen. She was admitted into the 
Myingyan hospital at 3 o’clock in the 
morning on Uth July and died at 
7.50 A. M. on the same day. For causing 
th® death of Ma Shwe U the appellant 
has been convicted of the offence of mur¬ 
der and sentenced to death. 

In my opinion the offence of murder 
was not committed by the appellant. I 
must not be understood to say that in no 
case could the causing of death by an 
injury of this kind amount to murder, for, 
lb 18 easy to imagine oiroumsbanoes in 
which the infliction of such an injury 
would clearly amount bo murder. Cases 
of homicide cannot be decided by adherence 
bo mechanical rules ; the decision in each 
case must depend upon the knowledge and 
ntention with wh.oh the injnriee were 
inflicted, and the knowledge andthointen. 
bion of the culprit must be judged with 
reference to the particular oiroumsbanoes 
of each case, and in arriving at a decision 
on this oruolal point reported oases can 
be of very Ubtlo assistance. In the present 
case, the girl Ma Shwe U was obviously 
attacked while she was lying in bed 
on her right side. She was at the mercy 
of her assailant. If be had intended to 
OApse her death, or to oanse to her bodily 
iojnry Boffioienb id the ordinary coarse of 
nature to cause death, surely he would 
naya inflicted his blow on her head or 

probably baye repeated 
Wa blow several times ; whereas he aotu. 
»UF out her onoe only and aimed the blow 


at her upper arm. To establish the offence 
of murder, it is nob sufficient that the 
injury inflicted was in fact sufficient in the 
ordinary course of nature to cause death : 
It must further be proved that the assail.' 
ant intended to cause an injury of this 
kind : Par Rjborts G. J. in 1937 ii L R 
331 at p. 390. In the particular ciroum. 
stances of the present case it is doubtful 
whether the appellant had the intention 
of causing injury sufficient in the ordinary 
course of nature to cause death, and the 
appellant must be given the benefit of this 
doubt. The nature of the injury inflicted 
on Ma Shwe U does however make it clear 
that tb-3 appellant intended to cause such 
bodily injury as was likely to causa death; 
a blow inflicted with a aharp.edged weapon 
with such violence as to sever completely 
the upper arm could nob be inflicted with 
any less inbonbion. The offence committed 
by the appellant was therefore the offence 
of oulpabia homicide nob amounting to 
murder, under Cl. 1 of S. 304. Penal Code 
The conviction and sentence under S. 302, 
Penal Code, are therefore set aside, and 
instead thereof the appellant is convicted 
of an offence under S. 304, Cl. 1, In view 
of the brutality of bis attack on this 
defenceless girl, the appellant deserves the 
maximum punishment under that Section, 
and consequently he is sentenced to under¬ 
go transportation for life. It ie directed 
that the three sontences shall run concur¬ 
rently. The sentenoe of death is nob con. 
firmed. 

Mosely J.—I agree. It may be inabruo- 
tive bo give an example of a case where 
the intention was to cause an injury suffi¬ 
cient in the ordinary course of nature to 
cause death, bub the injury was one which 
might nob in some oases have caused 
death bub happened to cause death. That 
is to say it is the intention which has to 
be looked to, as was said in 1937 B L B 
384 at pp. 390 and 391. If, for example, a 
man Is^ bound and lying helpless on a table 
with bis arms outstretched, and the assail, 
ant says to a by.stander, “l will lop off 
his arms,” and proceeds to out the man 
severely on one arm, but is interrupted 
and prevented from aobieviog his fall 
intention, and if the wound inflicted hap. 
pens to cause death, for example by gang, 
rene Bupervening, then the case will fall 
nnder 01. 3 of 8. 300, Penal Code a nd the 
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assailant 'will be guilty of murder, though 
in many oases suoh an injury might not 
have proved sufiQcient in the ordinary 
course ol nature to cause death. 

D.s./r,S. Order accordingly. 

A. I. R. 1938 Rangoon 158 
Roberts C. J. and ddnklet J. 

In the matter of U Po Aung^ Sigher 
Grade Pleader, Sagaing. 

Civil Miso. Appin. No. 4B o£ 1937, 
Decided on 10th November 1937. 

Legal Practitioners Act (1879), S. 13 — 
Advocate trustee undertaking responsibility 
lor defalcations by co.trustee— No criminal 
responsibility—No disciplinary action called 
for. 

Where an advocate vvho ie one of the trustees 
of an institution fails to give information to the 
police when be finds that a oo-trustee of bis has 
deprived the trust of money but rather prefers to 
deal with his oo-trustee metoifully and makes 
himself morally responsible for the defalcation 
and undertakes responsibility for the defalcation 
which bad arisen, there is no criminal responsibU 
lity and bo cannot be held to be guilty of any 
kind of mlsoonduot justifying disciplinary action, 
even though such advocate may have been negli* 
gent in his duties as trustee in the matter of the 
trust. [P 168 0 2; P 169 0 1] 

A. N. Basu — for Bespondent, 

Roberts C. J.—In this case we have to 
consider the conduct of one U Po Aung, a 
Higher Grade Pleader of Sagaing, upon a 
report by the District Judge of Sagaing 
with a view to taking action under 8. 13, 
Legal Practitioners Aot, 1879, and although 
we think that the report is in many res> 
peota misoonoeived, we are glad, in view 
of the attitude which appears to have 
been adopted by persons occupying res¬ 
ponsible positions at Sagaing, to have this 
opportunity of removing the stigma which 
has been unjustly oast upon a Higher 
Grade Pleader whose conduct seems to 
have been above reproach. It appears 
that be was the honorary treasurer of 
the Aungmyelawka Pagoda in Sagaing 
of which one U Tha Tun was the Presi¬ 
dent, and it may be that with the other 
duties which U Po Aung bad he was 
unable to give all the attention which be 
might have desired to give to his duties as 
honorary treasurer. U Tha Tun, the 
President, appears to have undertaken to 
collect certain rents and to have taken the 
accounts into his ov?n bands, and at a 
date some three months before U Tha 


Tun's death he confessed to U Po Aung 
that be bad not got tha money to pay the 
rents which were supposed to have been 
collected, and he gave U Po Aung an 
acknowledgment for Rs. 358.3-0. 

There is from first to last no suggestion 
that U Fo Aung connived in any mis. 
appropriation about to be committed, by 
U Tha Tun. When be became aware cf 
the oiroumBtanoes he had two courses open 
to him : he might have informed the police 
and there would have then been a orimiual 


proseoubion of this man who, as it turned 
out, was practically on his deathbed, and 
the pagoda would have lost the money: he 
might on the other hand have hoped that 
the money would be paid and refrained 
from making any report and have made a 
mental resolve, afterwards implementing 
that resolve by bis conduct, to consider 
himself morally responsible lest any loss 
should fall upon the pagoda. U Po Aung 
adopted the latter course and speaking for 
myself, I am far from saying that it is not 
the course I myself should have adopted 
under the same circumstances. When U 
Tha Tun died, he sued the estate upon the 
acknowledgment, and it is not for u8*to 
say why no decree was granted to him 
since that matter is pot the subject of an 
appeal. However be has acknowledged 
moral responsibility for this sum of money 
and to that extent has protected the 
pagoda from loss: Rs. 138.3.0 has already 
been paid in part liquidation of the debt. 

It was suggested in a letter to which 
our attention has been drawn that H Po 
Aung might have been criminally liable, 
but we fail to see what crime he could 


oBsibly be alleged to have committed : 
ud it is nob made clear by the learned 
•istriot Judge in his report to us under 
'hat sub-section of S. 13, Legal Pwoti- 
oners Aot ho suggests that the High 
ourt should take action. Sub-a. (bj deals 
'ith misconduct in the discharge of a pro- 
jssional duty, and that is not alleged here, 
Qd we think that the learned District 
udge, if be had brought his mind to bear 
pen the question under what 
Btion must be taken, would probably haw 
sen driven to suggest sub-s. (fA 
lys that the High Court may dismiss any 
leader for any reasonable cause, 
iuse for which we are asked to ta • 
plinary action against U 
lora than that he failed to 8'^® , t 
on to the police when he found that a 
).trust80 of his had deprived the trust o 
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money, but rather preferred bo deal with 
his GO trustee meroifully and malie him. 
self morally responsible for the defalcation 
and undertake responsibility for the defal. 
oation which had arisen, ft is enough to 
say that if we were to take action of a 
disciplinary character against an advocate 
under circumstances like these, no advo. 
cate who had been swindled would be safe 
unless he criminally prosecuted the person 
who had swindled him, and there would 
be no room for forgiveness or forbearance 
to be shown by an advocate of the High 
Court because of his position, although 
such forgiveness and forbearance is uni- 
versally considered to be a virtue when 
practised by other men. This is a position 
which of course is untenable, and we are 
glad to ha^e the opportunity of saying 
that in our opinion U Po Aung behaved 
throughout so far as hi^ professional duties 
are oonoerned with perfect propriety. 

Duokley J.—I agree. No doubt the 
last three years before U Tha Tun's death 
tJ Po Aung was negligent in carrying out 
his duties as honorary treasurer of this trust. 
He has not denied that be was negligent, 
and has admitted that because of bis 
negligence he is responsible to make good 
the defalcations of U Tha Tun. The sug. 
gestion that he incurred any criminal res. 
ponsibility is preposterous. When the 
defalcations were brought to his notice he 
did everything in his power to protect the 
trust funds from loss, and although in 
ooDsequenoe of U Tha Tan’s death the 
acknowledgment which he obtained from 
TJ Tha Tun has proved in the event to be 
worthless, he has now repaid a oonsider. 
able portion of the amount due to tha 
trust out of his own pocket, and will, 
without doubt, in due coarse repay tha 
balance. In these oiroumatanoes I cannot 
andersband bow it can be said that U Po 
Aung has been guilty of auy kind of mis. 
oonduot which would justify disciplinary 
action being taken against him. 

v.B./r.k. Order accordingly. 
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Roberts 0. J. ahd Dunkley J. 

In the matter of T. K., a Higher Grade 
Pleader^ Taunggyi. 

Oivil Mlso. Apple. No. 43 of 1937, Do. 
oldedon 18th November 1937. 


Leg&l Practitioners Act (1879), S. 13 (f)— 
Offence under S, 377, I. P. C. committed by 
pleader cannot be ordinarily condoned — 
Offence committed in early life-It should 
not debar person concerned who is making 
honest attempt to reform, from being admit* 
ted as pleader—Pleader concerned not die* 
closing facts about offence when applying 
for admission—He commits serious offence— 
High Court can take him to task for it. 

An o&eDce of the character of one under S. S77, 
I. P. 0. committed by a pleader or adyooate can¬ 
not be ordinarily condoned. Where, however, 
the offence was committed very early In life, it 
ought not to debar the person, committing it, who 
is making an honest attempt to reform, from ever 
seeking respectable society or from being a member 
of an honourable profession. So also where the 
person committing the offence does not bring the 
fact to the notice of the High Court at the time of 
his admission as a pleader, when required to give 
all necessary information at the time of his enrol¬ 
ment, he commits another serious offence of 
deceiving the authorities and the High Court is 
entitled to take him to tnek for It. Persons apply, 
ing for being admitted to be pleaders should fully 
and frankly dicclose all the circumstances of their 
past career with this knowledge that tbs High 
Court would take into consideration every matter 
which ought properly to be dealt with by it. 

[P 160 0 1] 

Bafi — for Respondent. 

Roberts C. J.—This case comae before 
US for such action as may ba neoesaary 
under S. 13, Legal Practitioners Act in res* 
peob of a higher grade pleader of Taung. 
gyi. FTe was born in June 1911 and in 
April 1928 he committed an offence under 
S. 377, I. P. C., for which he was punished 
in July 1928 and received a sentence of 
whipping. It was an offence of a disgrace, 
fal obaractor, but in view of the fact that 
he was only at about bis 17th birthday 
the learned Magistrate dealt with him in 
a comparatively lenient way. Subsequently 
the pleader was at college at Mandalay 
and be was regarded as having reformed, 
and won for himself a position of respect, 
ability and was held in high esteem by 
the college authorities. Years later, he 
applied for admission as a pleader and 
believed that ha bad atoned during the 
years whioh had succeeded bis offence for 
what be bad done. He was however asked 
in making bis application whether there 
were any faots which ought to be brought 
to the notice of the High Court before he 
could be admitted as a pleader, and he 
was tempted wrongly to say that there 
were none. 

The information thus supplied by him 
was gravely misleading and he baa only 
bimaelf to blame for what subsequently 
ensued. He tried to deceive the autbo. 
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rities in making bis application. The 
effect of it must have been that ever 
since ke has been wondering whether this 
past incident in his life would come out, 
and sooner or later, as it happens with 
persons who engage in the practice of law 
and meet with persons who are dissatisfied 
or angry with them for one reaeon or 
another, he has found that complaint has 
been made about this past incident, and 
he finds himself in the position in which 
he is today. We think that, although any 
auggestiou that an offence of this character 
committed by a pleader or advocate could 
he condoned, would, of course be impossible, 
the fact that the offence was committed so 
early in life ought not to debar a person, 
who is making an honest attempt to 
reform, from ever seeking respectable 
society, or from being a member of an 
honourable profession. 

The other offence, that of deceiving the 
authorities in his application, is a serious 
one, and as a punishment (in a sense) for 
what be has done, the pleader has been 
brought here and has had to appear by an 
advocate to ask for leniency being extend, 
©d to him in view of his conduct. We 
think that in the special circumstances, it 
will be wrong not to listen to that appeal, 
and that despite the past the pleader in 
question should have the opportunity to 
belong to the profession which he has so 
far not disgraced. We hope that the course 
which has been adopted will be a warning to 
other persons who apply for entrance into 
the ranks of the profession fully and 
frankly to disclose all the oiroumstanoes 
of their past career with the knowledge 
that the Court will take into consideration 
every matter which ought properly to be 
dealt with by it. We take no action there, 
fore against this pleader. 

Dnokley J.—I agree. 

B.m./b.K. Order accordingly. 

\ 
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BOBEBTS 0. J. AND DDNKLEY J. 

In the matter of a Lower Grade 
Pleader, Movlmeingyun. 

Miso. Apple. No. 40 of 1937, Decided on 
15th November 1937. 

LegnI Praclilioneri Act (1879), S. 13^(0"” 
Perion convicted of offence of receiving 
atolen goods is not fit to be pleader. 


A perBon who is convicted of so Berions an offence 
as of receiving stolen goods, even thongb the pro¬ 
perty may not be of very great valae, is not fit to 
be a pleader. [F 160 0 3] 

Roberts C. J. — In this case the Court 
has before it a conviction of U, a lower 
grade pleader of Moulmeingyun, who was 
convicted on 7th May last by the Second 
Additional Magistrate there of voluntarily 
assisting in ooncealing or disposing of four 
stolen gold buttons, contrary to S. 414, 
Penal Code, and was bound over to be of 
good behaviour and ordered to famish 
seouriby for a period of one year. He does 
not appear to have appealed against this 
conviction, and he must therefore be taken 
to have been rightly oonviotei. The 
oircumBtanoea were that on the morning of 
14th February this year a lady named 
Ma Khin Swe had a jacket stolen whilst it 
was left to dry at the back of the house. 
On the jacket were four gold buttons, and 
these were found in the possession of the 
lower grade pleader who obtained them 
from the thief and the latter was prose¬ 
cuted to conviction. 

Mg Ton Bwint’s defence was that he 
did not know the buttons were stoleni anfi 
that altbongh they were in his possession 
be was so drunk at the time that it was 
not possible for him to consider whether 
they were atolen buttons. The Magistrate 
disbelieved this defence and there was no 
appeal. In sentencing him, the Magistrate 
said that his conviction would carry its 
effect upon bis career, and he therefore 
treated him with leniency. We do not 
think that a man who was convicted of so 
serious an offence as of receiving stolen 
property, even though the property be not 
of very great value, (in this case Bs. lo), 
is fit to be a lower grade pleader. Accord, 
ingly the order of the Court is that his 
name be removed from the register of 
lower grade pleaders forthwith. 

Dankley J.—I agree. 

Tj nr /r IT. Order accordingly* 
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Baguley and Sharpe JJ. 

The King 

V. 

Maung Thoung Shwe. 

Criminal Eevn. No. 475-A.of 1937, De. 
■cided on 27th August 1937, from order of 
Hony. Magistrates, Third Bench, Rangoon, 
B/- 16th June 1937. 

(a) Motor Vehicles Act (1914), S. 11, Rules 
'Under, R. 36>B (Rangoon)—Seizing license from 
offender is not act carrying into effect any 
provision of Act—Hence R. 38-B is ultra vires 

— (Per Baguley J.) 

The power to seize a license given under rules 
■framed by Local Government from its owner and 
'keep it for a certain time cannot in any way help 
to carry into cSect the provisions of the Act. It is 
not even a temporary suspension of the license 
because it provides that a temporary substitute is 
to be given for it, and S. 18 only provides for a 
license to be cancelled or suspended by Local 
Government or by a Court trying the holder of a 
•license for an offence. R. 38-B must therefore be 
held to be ultra vires. [P 163 C 1) 

(b) Motor Vehicles Act (1914), Ss. S, 16 

— Arrest of offender is illegal — Offender can 
'be arrested only under S. 57, Criminal P. C. if 
-conditions therein are satished—(Per Baguley /.) 

For tho commission of an offence under the 
Motor Vehicles Act a person cannot be arrested. 
The power of arrest given under S. 57, Criminal 
P. C. will also be of no avail unless and until 
such offender fails to give his correct name and 
address. [P 163 0 1,2] 

^ (c) Motor Vehicles Act (1914), S. 5 — 
Driving should be reckless having regard to all 
circumstances of case — S. 279, Penal Code, 
requires presence of some other person likely 
4o be endangered '— Difference between S. 5 
«nd S. 279, Penal Code, explained — (Per 
Baguley J.) 

Section 6, Motor Vehicles Act, deals with reck- 
'less driving dangerous to the public having regard 
to all the circumstances of the case. S. 279, Penal 
• Code, refers to driving in a manner so rash or 
negligent as to endanger human life or to be likely 
tto cause hurt or injury to any other person. The 
difference between those two sections seems to be 
this. A man may drive a motor vehicle in a man¬ 
ner ‘dangerous to the public* even if there is no 
person actually on the spot to be endangered, the 
•public being regarded as some kind of an all-per. 
vading presence which may reasonably be expected 
to be at the place at the time. For instance, if a 
•man drives out of a side-road and dashes across a 
imain road into another side-road at sixty miles an 
bout he may not endanger any person at all be¬ 
cause there happened at the moment to be nobody 
there to be endangered, but he is certainly driving 
■inamaaner'dangerous to the publio’having regard 
■to the amount of traffic which may reasonably be 
expected to be there. Still his offence cannot come 
•under S. 279, Penal Oode, because there is not 
"any other person" who is litrely to be hurt. For 
an offence under S. 279, Penal Code, there most 
definitely be some other person to be endangered. 
Bo, If in driving across the main road in this 
manner soma passer-by only saves his life by a 
1980 B/91 & 22 
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wild leap to safety, then the driver of the vehicle 
is driving in a manner so rash aud negligent as at 
least to be likely to cause hurt to that person who 
only saved bis life by his agility and au offence 
under S. 279, Penal Code has been committed. 

CP 164 C 1,2] 

(d) Criminal P. C. (1898), S. 250 — Magis¬ 
trate must record reasons shown against order 
of compensation — Failure vitiates order of 
compensation. 

Where the Magistrate does not record any 
statement made by the complainant as showing 
cause against his being ordered to pay compensa¬ 
tion, but merely states the points that he raises, 
that is not sufficient. Tho Magistrate must record 
the words used by the complainant when showing 
cause unless of course the complainant chooses to 
put his reason into writing. If this is done and 
the writing is filed, it will obviously be unneces¬ 
sary for the Magistrate to record it again, and 
filing the written submission will in effect -be 
recording the cause shown. Unless this is done 
order of compensation is invalid. [P 164 C 2; 

P 165 0 1] 

(e) Criminal P. C. (1898), S. 435 — Powers 
in revision — Court cannot express opinion on 
points beyond those provided within S. 435 — 

(Per Sharpe J.) 

It is doubtful whether it is within the province 
of High Court when acting under S. 435 to can¬ 
vass and express opinions upon all topics however 
interesting may be the points of law or practice 
involved in them, which have arisen in the course 
of the proceedings before the inferior criminal 
Court. On revision inquiry is limited to "the 
correctness, legality or propriety of any finding, 
sentence or order recorded or passed" and to "the 
irregularity of any proceedings of such inferior 
Court." [P165C2] 

E. W. Lambert, Govt. Advocate — 

for the Crown. 

Baguley J. — This case was originally 
sent for by the Court on its own motion. 
An examination of the record however 
shows that various important points arose 
in connexion with it, and as there seemed 
to be a considerable misapprehension both 
by the Motor Vehicles Department and by 
the Magistrates with regard to the powers 
of the police in connexion with making 
arrests under the Indian Motor Vehicles 
Act, it was thought advisable to have the 
case heard before a Bench and we have 
had the advantage of hearing the Govern¬ 
ment Advocate in connexion with it. The 
facts which gave rise to the present case 
are as follows: Sergeant Hill was on point 
duty at an important cross road in Ban- 
goon. He bad with him, acting under his 
orders, two constables, one of whom be¬ 
longed to the Motor Vehicles Department. 

In the course of his duties he stopped the 
traffic from east to west. The accused was 
driving a bus and be ran past the traffic 
signal. According to the Sergeant be 
bumped into a .water carrier : according to 
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the accused he did not actually bump into 
the water carrier but hit the bucket of 
•water he was carrying. On this, the Ser¬ 
geant directed his motor -vehicle constable 
to demand the accused’s license. What 


happened immediately after this is in 
dispute but there is no doubt that the 
accused did not produce his license. He 
went to the Sergeant and some kind of an 
argument ensued. According to the two 
witnesses who were relied upon by the 
Magistrates as independent witnesses, after 
some argument the Sergeant put his hand 
on the accused’s shoulder, demanded the 
license and said that he would take him to 


the police station if he failed to produce it. 
The accused tried to get away, ran towards 
his bus, the Sergeant ran after him, seized 
him again and a struggle ensued. The 
Sergeant says the accused kicked him in his 
private parts and he then hit him. Accor¬ 
ding to the two witnesses, the Sergeant 
first hit the accused and then the accused 
kicked him with his knee between the legs. 
In the end the accused was overpowered 
and taken to the police station and the 
Sergeant made a report. 

This it would seem was in accordance 
with the usual practice. In the report the 
Sergeant has stated his version of what 
happened and in the report no section of 
any kind is mentioned. It is a mere state, 
ment. According to the Superintendent of 
Police in charge of the Motor Vehicles 
Department, this is the proper procedure : 
the report is forwarded to him and he 
passes orders himself with regard to whe¬ 
ther there should be a prosecution or not. 
In this particular case the accused was 
first of all prosecuted under Ss. 5 and 8, 
Motor Vehicles Act, for reckless or negli¬ 
gent driving and for failing to produce his 
license. He was acquitted on the charge 
of failing to produce his license because 
the license had already been taken away 
from him by the police in connexion with 
another case and he only had in his posses¬ 
sion a temporary permit. On the charge of 
reckless and negligent driving he was fined. 
As soon as this case was over, fresh pro¬ 
ceedings were opened against him under 
S. 353, I. P. C., for assaulting a public 
servant in the execution of his duty and it 
is this case which is now under revision. 
The Bench of Honorary Ma^strates before 
whom the case went examine^ the wit¬ 
nesses for the prosecution consisting of the 
Sergeant, two independent -witnesses, who 
were a tramway driver and a tramway 


line inspector, and the constables who were 
working under the Sergeant, and then after 
examining the accused they discharged 
the accused, directed the Sergeant to pay 
Rs. 20 compensation under S, 250, Crimi¬ 
nal P. C., finding that the charge was false 
and vexatious and frivolous, and in the 
judgment it is also stated that the Magis¬ 
trates proposed to take action against the 
two police constables through the proper 
channel because they had perjured them¬ 
selves. 

The first point for consideration is whe- 
ther the Sergeant had any right to arrest 
the accused. He seemed to have beeni 
under the impression that he had the right 
to arrest the accused because he failed to 
make over his license, and reliance is 
placed on R. 38.B made by the Local 
Government under the provisions of S. 11, 
Motor Vehicles Act. The relevant part of 
Rule 38.B is : 

The Commissioner of Police in Bangoon . .. 
may empower any Police OfiBcer attached to the 
Motor Vehicles Department to seize the license of a 
driver of a motor vehicle who has committed any 
offence punishable under the Motor Vehicles Act, 
1914, within the view of the Police Officer^ so- 
empowered and issue a receipt for the same which 
shall bp valid in lieu of a license until the license 
holder’s offence is called for trial. 

It is of interest to note that this Rule 
says nothing about what is to happen if 
the offender is not sent up for trial, nor 
what is the position of the offender while 
the trial is proceeding. As the receipt ie 
only valid in lieu of a license until the 
offence is called for trial the question of 
whether this Rule is ultra vires arises. 
S. 11 empowers the Local Government to 
make rules for the purix)se of carrying into 
effect the provisions of the Act and regula¬ 
ting the use of motor vehicles or any class 
of motor vehicle in public places. The 
power to seize a license in this way is 
given by R. 38.B passed under the second 
portion of this section; so, we have to exa^ 
mine the question of whether it can be held 
to be a rule for the purpose of carrying 
into effect the provisions of the Act. It is 
clear, it has nothing to do with Part 1 of the 
Act. Part 2 of the Act is of general applica¬ 
tion. S. 3 deals with people under the age 
of 18 years driving a motor vehicle; the Rule 
nothing to do with them. S. 4 places on 
the person in charge of a motor vehide the 
duty of stopping and remaining stationary 
as long as may reasonably be necessarj^ 
R. 38.B has nothing to do with him. b. 6 
provides the punishment for reckless drivings- 
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Ag&in R. 38-B cannot deal v/ith this 
section. In Part 3, S. 6 deals with any one 
who drives without a license. S. 7 says 
that the holder of a license shall not allow 
it to be used by any other person. S. 8 
says that the driver of a motor vehicle 
shall produce his license on demand by a 
police officer. Seizing would clearly come 
after production. S. 9 says a license shall 
be valid only within any area specified 
therein. S. 10 directs the owner of every 
motor vehicle to have it registered. R. 38-B 
cannot be said to help to carry into effect 
any of these provisions. S. 11 gives the 
rule-making power. S. 12 deals with the 
driving speed of motor vehicles and so on. 
S. 13 gives power to exclude any area 
specified from the operation of the Act. 
Part 4 deals with motor vehicles tempo, 
rarily leaving or visiting British India and 
cannot have any connexion with R. 38-B. 
In Part 5, S. 16 provides the penalty for 
breach of the provisions of the Act or rules 
framed thereunder. S. 17 prescribes what 
sort of Courts shall try cases under the 
Act. S. 18 provides for cancelling and sus¬ 
pending licenses by the Local Government 
or by the Court which convicts the person. 
S. 19 is the general repealing section. 

From this short survey of the Act, it is 
limpossible to see how the power to seize 
|a license from its owner and keep it for a 
certain time can in any way help to carry 
into effect the provisions of the Act. It is 
not even a temporary suspension of the 
'licence because it provides that a tempo¬ 
rary substitute is to be given for it, and 
S. 18 only provides for a license to be 
cancelled or suspended by the Local 
Government or by a Court trying the 
bolder of a licence for an offence. R. 38.B 
must therefore be held to be ultra vires. 
Offences under the Indian Motor Vehicles 
Act, if under 8. 5, are punishable with fine 
which may extend to five hundred rupees 
and, if under S. 16, are punishable with a fine 
which may extend to one hundred rupees 
for a first offence or two hundred rupees 
for a second offence. Under Sch. 2, Crlmi. 
nal F. 0. offences punishable with fine 
only are not cognizable and the police can. 
not arrest a person for such an offence 
only; so, for the commission of an offence 
under the Motor Vehicles Act a person 
cannot be arrested. It would appear, how. 
ever, from the statements made in the 
Court by some of the police officers exa. 
mined as witnesses that the police are 
Under the impr^ion that S. 57, Criminal 


P. C., gives power of arrest for such offen. 
ces. S. 57 runs as follows : 

When any person who in the presence of a 
Police Officer has committed or has been accused 
of committing a non-cognizable offence refuses, on 
demand of such officer, to give bis name and resi¬ 
dence or gives a name or residence which such 
officer has reason to believe to be false, he may be 
arrested by such officer in order that his name or 
residence may be ascertained. 

In the present case there is no sugges- 
tion that the accused was asked to give his 
name and address, still less that he refused 
or gave one which the officer had reason to 
believe to be false. It is quite clear that if 
an offence under the Indian Motor Vehi. 
cles Act is committed in the presence of a 
police officer, the police officer could and 
should demand the name and address of 
the offender. If this is refused then under 
S. 57 an immediate right to arrest arises. 
If he gives his name and address it will 
not be unreasonable for the police officer 
to demand the production of his license 
under S. 8 of the Act because the license 
will bear the man’s name and address, and 
frequently his photograph is in the license, 
so the police officer has an immediate 
chance of verifying from an official record 
the name and address of the person. If 
the name and address given by the person 
is the same as the name and address 
appearing in the license, then the police 
officer can have no reason for suspecting 
that the name and address given is false. 
If tlie name and address were not the 
same, unless there were some external cir. 
cumstances supervening such as the name 
and address, say, of a driver vouched for 
by the owner of the car who is known to 
the police officer or something of that kind, 
the right to arrest might arise because the 
police officer would have reason to believe 
that the name or address given was false 
and a refusal to produce the license for no 
reason at all might also be to the same 
effect. If the man makes a statement 
which is immediately verifiable in a simple 
manner and refuses to give that verifica¬ 
tion it might be argued that there are 
reasonable grounds for suspecting that the 
name and address were false; but unless 
these conditions arise, S. 57, Criminal P. C. 
will not give the police power to arr^t 
merely for an offence under the Indian 
Motor Vehicles Act. It may seem elemen¬ 
tary to labour this point, but in the course 
of this case the Magistrates examined net 
only the complainant but also the Superin. 
tendent of the Motor Vehicles Department, 
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Mr. H. C. Mills, and his predecessor, Mr. 
■Gallaghar, and both these officers, accord¬ 
ing to their statements as recorded, would 
appear to be a little hazj’’ on this point. It 
is not however possible for a policeman, 
who has to act immediately or not at all, 
to think out quietly all the possible rights 
of arrest he may have and it seems to me 
that in this particular case, although he 
did not know it, the Sergeant had the 
right to arrest the accused, for, there were 
prima facie grounds for believing that the 
accused had committed an offence not only 
under S. 5, Motor Vehicles Act, but also 
under S. 279, I. P. C. The wording of 
these two sections is slightly different and 
they have to be examined together, S. 5 
says : 

Whoever drives a motor vehicle in a public 
place recklessly or negligently, or at a speed or in 
a manner which is dangerous to the public, hav. 
ing regard to all tho circumstances of the case, 
including the nature, condition and use of the 
place, and the amount of traffic which actually is 
at the time, or which might reasonably be expec¬ 
ted to be, in the place, shall on conviction, be 
punishable with fine which may extend to five 
hundred rupees. 

Section 279, I. P. C., runs as follows ; 

Whoever drives any vehicle, or tides, on any 
public way iu a manner so rash or negligent as to 
endanger human life, or to be likely to cause hurt 
or injury to auy other person, shall be punished 

Section 5 therefore deals with reckless 
driving dangerous to the public having 
regard to all the circumstances of the case. 
S. 279 refers to driving in a manner so 
rash or negligent as to endanger human 
life or to be likely to cause hurt or injury 
to any other person. The difference bet¬ 
ween these two sections seems to me to be 
this. A man may drive a motor vehicle in 
a manner “dangerous to the public” even 
if there is no person actually on the spot 
to be endangered, the public being regar. 
ded as some kind of an all-pervading pre¬ 
sence which may reasonably be expected 
to be at the place at the time. For ins¬ 
tance, if a man drives out of a side-road 
and dashes across a main road into another 
side road at 60 miles an hour, ho may not 
endanger any person at all because there 
happened at the moment to be nobody 
there to be endangered, but he is certainly 
driving in a manner dangerous to the 
public having regard to the amount of 
traffic which may reasonably be expected 
to be there. Still his offence cannot wme 
under S, 279 because there is not any 
other person” who is likely to be hurt. 


For an offence under S. 279 there must 
definitely be some other person to be 
endangered. So if in driving across the' 
main road in this manner some passer-by 
only saves his life by a wild leap to safety, 
then the driver of the vehicle is driving in 
a manner so rash and negligent as at least 
to be likely to cause hurt to that person 
who only saved his life by his agility and 
an offence under S. 279 has been commit, 
ted. In the present case, on the accused’s 
own admission he was driving recklessly 
or negligently because he says the momen- 
turn of his car was too great and he ran 
past the hand stretched out against him 
and hit the bucket of the waterman. 
According to the Sergeant he actually hit 
the waterman; but in any event he was 
either driving too fast or his brakes were 
not in sufficiently good condition to stop 
and he got into such close proximity, 
according to his own estimate, that he 
bumped against the bucket the man was 
carrying. There were prima facie grounds 
for believing that he had committed an 
offence under S. 279 and although Sergeant 
Hill might not have realized that he had 
the right to arrest him for that particular 
reason, once it is ascertained that he had 
the right to arrest him, he was correct in 
laying his hand upon him, as provided by 
S. 46, Criminal P. O., and as, according to 
the witnesses accepted by the Magistrates, 
the accused then tried to evade arrest, the 
Sergeant was entitled to use force to make 
him submit and the accused having then 
endeavoured to or succeeded in kicking the 
Sergeant on a man’s most vulnerable por¬ 
tion, all force necessary to reduce him to 
submission was allowable and in kicking 
the Sergeant the accused did commit an 
offence under S. 353, I. F. G. 

The whole affair however happened so 
long ago that further action is obviously 
undesirable against the accused, but it is 
manifest that the order for payment of 
compensation cannot be supported. It is 
moreover bad for other reasons. S. 250, 
Criminal P. C. lays down definitely that 
before ordering any person to pay compen¬ 
sation, the Magistrate must call upon him 
forthwith to show cause why he should 
not pay compensation and the Magistrate 
shall record and consider any cause which 
the complainant or informant may show. 
In the present case the Magistrates did not 
record any statement made by the com¬ 
plainant as showing cause against his being 
ordered to pay compensation. In their 
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order they state the points that he raised, 
but that is not sufficient. The Magistrate 
must record the words used by the com. 
plainant when showing cause unless of 
course the complainant chooses to put his 
reasons into writing. If this were done 
and the writing was filed, it would obvi- 
■ously be unnecessary for the Magistrate to 
record it again, and filing the written sub- 
imission would in effect be recording the 
^cause shown. As I have said however 
there is no record of what the complainant 
said when called upon to show cause. 
Further in my view the complaint of the 
complainant was not false. At the utmost it 
could not be more than a mistake and the 
reasons for classifying it as frivolous and 
vexatious certainly are to my mind very 
far from convincing. For these reasons 
while no further action need be taken with 
regard to the accused the order for pay. 
ment of compensation must be set aside. 
The learned District Magistrate should 
take steps to recover the amount from the 
accused and refund it to the complainant 
if it has already been paid to him. 


Sharpe J. — In accordance with the 
powers vested in it by S. 435, sub-s. 1, 
Criminal P. C., this Court called for and 
has now examined the record of the pro. 
ceedings in Criminal Regular No. 127 of 
1937 in the Court of the Honorary Magis. 
trates (Third Bench), Rangoon, for the 
purpose of satisfying itself as to the cor. 
rectness, legality or propriety of the find- 
ing, sentence end order recorded and passed 
in that case. A perusal of that recsord 
reveals that the Honorary Magistrates in 
question acted in a materially irregular 
way. It is provided by 8. 250, sub-s. 1, 
Criminal P. C. that, if the Magistrate ac. 
quits the accused and is of opinion that the 
accusation against him is false and either 
frivolous or vexatious, then the Magistrate 
may call upon the person, upon whose com. 
plaint or information the accusation was 
made, to show cause why he should not 
pay compensation to the accused. But, as 
my brother Baguley has pointed out, sub. 
8. 2 of 8. 250 provides that the Magistrate 
must not only consider any cause which 
such complainant may show but must also 
record such cause. Further, if the Magis. 
trate is satisfied that the accusation was 
false and either frivolous or vexatious he 
may direct compensation to be paid to the 
accused, but he must record his reasons 
for 80 doing. In the present case the Magis. 


trate directed Sergeant Hill to pay Rs. 20 
to the accused, but he failed to record the 
cause shown by the Sergeant as he should 
have done. This was such an irregularity 
that it is not possible for the order for the 
payment of compensation to stand, and it 
must be set aside. It is only fair however 
to the accused to point out that he never 
asked for this compensation to be awarded. 

I have considerable doubt as to whether 
it is within our province, when acjing 
under S. 435, Criminal P. C. to canvass, 
and express opinions upon, all topics, how¬ 
ever interesting may be the points of law 
or practice involved in them, which have 
arisen in the course of the proceedings 
before the inferior criminal Court. On 
revision our inquiry is limited to “the cor. 
rectness, legality or propriety of any find, 
ing, sentence or order recorded or passed” 
and to “tlie irregularity of any proceedings 
of such inferior Court”. As at present 
advised, I do not think that either the 
question of a police officer’s right of arrest 
for the commission of an offence under the 
Indian Motor Vehicles Act, 1914, or the 
validity of R. 38-B, Burma Motor Vehicles 
Rules, 1915, is a matter into which, in the 
particular circumstances of this case, I 
ought now to inquire. It is certainly un¬ 
necessary for me to do so in view of the 
opinion which I have already expressed as 
to the material irregularity under S. 250. 
But in case I am wrong in the view which 
I take as to the propriety of expressing my 
opinion on these two topics, I will add 
that, if it were a proper case for such 
expression of opinion, I would say that I 
agree with my brother Baguley both that 
there is no such right of arrest and also 
that R. 38.B is ultra vires. I think it a 
matter of so much doubt as to how one 
should distinguish the offence created by 
S. 6 of the comparatively recent Indian 
Motor Vehicles Act, 1914, from the offence 
created by the second limb of S. 279, 
I. P. C., that I prefer not to express an 
opinion now’ on that particular point ; and 
anyhow whatever I might say would be 
merely obiter. In the result , however I 
agree with my brother Baguley that the 
Rs. 20 must be refunded to Sergeant Hill. 

B.D./r.K. Order accordingly. 
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U Mye Din and others — Plaintiffs — 

Appellants. 

V. 

V Mya and others — Defendants — 

Respondents. 

First Appeal No. 38 of 1937, Decided on 
2nd December 1937, against decree of Dist. 
Court, Mandalay, D/. 31st December 1936. 

Mahomedan Law — Wakf—Mutawalli—Dis- 
— Mutawalli prosecuted for failure to 
publish accounts but acquitted on technical 
ground — Persistent disobedience of settlor's 
directions—No proper accounts kept of receipts 
and disbursements—Trust funds suffering great 
loss by his negligence — Objects specified by 
donor not receiving dues for years though trust 
income amply sufficient to meet them — Muta* 
walli held unfit to be administrator and should 
be removed—Lower Court, though hnding him 
grossly negligent, retaining him for sentimental 
reasons—High Court held justified in interfer¬ 
ing with lower Court's discretion. 

A mutawalli had persistently disobeyed the 
directions of the .settlor. He failed to publish ac¬ 
counts and had, in fact, not kept proper accounts 
of the receipts and disbursements of the trust 
for which he was prosecuted and acquitted only 
on a technical ground. He had disobeyed the 
directions of the settlor regarding the disposal of 
the income of the trust property. He had a locus 
pceniienlicB but had not profited by the warning 
which he received and failed to reform. His negli¬ 
gence resulted in great loss to the trust funds. 
The income of the trust was amply sufficient to 
meet the charitable objects specified by the donor 
and yet the charities bad not received their dues 
under the trust deed for many years and payments 
were in arrears. The lower Court, while finding 
mutawalli grossly negligent, was influenced by 
sentiment and sympathy and merely warned him; 

Held that the mutawalli had shown by his 
conduct to be entirely unfit to administer wakf 
and should be removed. The discretion of lower 
Court not being influenced by sound reasoning or 
exercised judicially, could be interfered with by 
the High Court. [P 168 C 1] 

U Kyaw Zan — for Appellants. 

K. C. Sanyal — for Respondents. 

Dunkley J.—This appeal arises out of a 
suit under the provisions of S. 92, Civil 
P. C. in respect of a wakf created by the 
■will of one Haji U Po Tha who died in 
1919. The plaintiffs.appellants alleged mal- 
administration of the trust by the defen- 
dants-respondents, who are the trustees 
appointed under the terms of the deed ere- 
ating the wakf, and asked for the removal 
of the present trustees, i. e. the respon. 
dents, appointment of new trustees by the 
Court, and settlement of a scheme for the 
management of the wakf, and for an order 
directing the respondents to file accounts 
of the trust and an inquiry into the ac- 
counts. The findings of the District Court 
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were all in favour of the plaintiffs.appel¬ 
lants. The learned District Judge found 
that the respondents had been guilty of 
malfeasance and non-feasance in the admi- 
nistration of the trust, that they had 
persistently disobeyed the directions of the 
settlor as contained in his will, and that 
they had failed to publish accounts and 
had, in fact, not kept proper accounts of 
the receipts and disbursements of the trust 
and had disobeyed the directions of the 
settlor regarding the disposal of the income 
of the trust property'. He therefore came 
to the conclusion that the directions of the 
Court for the proper administration of the 
trust were necessary, but he declined to 
order the removal of the present trustees, 
and merely ordered that the defendants- 
respondents should carry out explicitly the 
provisions of the trust-deed and that there 
should be an audit of the accounts. The 
report of the auditor appointed under this 
order is before us and is extremely illumi¬ 
nating, although the auditor has done bis 
best to absolve the respondents, who are 
his employers, from blame. The respon. 
dents were ordered personally to pay the 
appellants’ costs of the suit. 

In this appeal only one point has been 
taken, namely that on the findings of the 
learned District Judge the removal of the 
defendants-respondents from their office as 
trustees should have been ordered. There 
is a cross-objection by the respondents on 
the grounds that the appeal is not main, 
tainable, that nine of the respondents are 
newly elected trustees and therefore the 
findings of the learned District Judge in 
regard to mal.administration are not appli¬ 
cable to them, and that the respondents 
should not have been ordered personally to 
pay the costs. As regards the maintain¬ 
ability of the appeal, it is only necessary to 
remark that it is clear from the judgment 
and decree of the District Court that the 
removal of the respondents could not now 
be ordered in this suit, and could only be 
ordered in a fresh suit based on a cause of 
action arising since the present suit was 
filed, on a plaint alleging fresh acts of mal¬ 
administration. Consequently this appeal 
lies. The appellants really complain of only 
one paragraph in the learned District 
Judge’s judgment, which is as follows : 

The only point that has now to be consider^ is 
what form this direction of the Court should take. 
The plaintiffs ask that the present trustees be re- 
moved and new trustees appointed. On the whole 
I do not think such drastic action is require at 
present. The trustees have been careless and have 
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not shown a proper sense of their responsibilities. 

To a certain extent they have been hampered by 
circumstances beyond their control. On t^e evi¬ 
dence it is not possible to say that they have been 
criminally negligent and it does appear that they 
are trying to make amends now. I consider there- 
»£ore that they should be given another chance. 

For the appellants it is contended that 
•under the circumstances the respondents 
should not have been given a further 
•opportunity of carrying on their bad admi- 
-nistration of this trust. The learned Dis. 
•trict Judge, it is pointed out, has not men¬ 
tioned what are the circumstances beyond 
the control of the respondents which have 
hampered them in their administration of 
•the trust, and in the evidence no such 
circumstances appear. Nor does the evi¬ 
dence show that the respondents are trying 
to make amends for themal-administration 
which has taken place in the past, but all 
the circumstances of the case, as appearing 
■in the evidence, point to the contrary con¬ 
clusion. The trustees of this trust were 
'prosecuted in the year 1931 for their fail- 
>ure to keep and publish proper accounts of 
the trust, but they were acquitted on a 
technical ground; since that year they have 
'had a locus pcenitentice, but they have 
Dot proBted by the warning which they 
■received, and, so far from trying in the 
intervening years to reform and to observe 
and carry out the various provisions of the 
'trust deed, they have only once since that 
year, that is in 1933, published any ac- 
counts of the trust. The recent auditor’s 
■report shows that even now the accounts 
are not properly kept. The report further 
«how8 that a sum of Bs. 1814 has been 
•debited to the trust on account of legal 
•expenses during the past three years, and 
yet no attempt has been made by the res¬ 
pondents to show that any part of that 
sum is properly debitable to the trust, and 
clearly at least that part of it relating to 
their defence against the criminal charge 
ought to have been borne by them person- 
a.lly. The arrears of rents of the wakf 
property on the Slat December 1936 were 
nearly Bs. 4000, and of this sum Bupees 
2500 was due from a single tenant named 
Kishen Chand. In regard to the failure of 
t the respondents to collect the rents of the 
property the learned District Judge has 
(remarked as follows : 

The defendants also contend that there has been 
• a fall in rents. This is possible and the evidence 
e^lso shows this, but the evidence also shows that 
■If the trustees bad acted with a greater sense of 
•4heir responsibilities, they might £sve managed to 
«Mare sufficient income from the wakf bnil^gs 
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to carry out all the wishes of the donor. In the 
case of the tenant Kishen Chand. the trustees 
allowed him to fall in arrears with his rent to the 
amount of Bs. 2500 and had to bring a suit for 
this amount. Their defence apparently is that 
this tenant and his father had been occupying the 
building for a period of nearly 50 years and they 
therefore did not wish to be hard on him. They 
should have remembered that their first duty was 
to carry out the wishes of the douor and not let 
sentimental considerations interfere with this 
duty. 

With these remaks I am in entire agree¬ 
ment. Kishen Chand was actually called 
as a witness by the plaintiffs-appellants 
and his evidence is extremely illuminating. 
He is the tenant of six rooms in one of 
the wakf buildings. He stated in evidence 
that he was still residing in these rooms as 
tenant although he had not paid any rent 
for over a year. Previous to that he had, 
as I have said, got into arrears to the tune 
of Rs. 2500 before the year 1934, and in 
that year the trustees brought a suit 
against him and obtained a decree for this 
amount. He tried to frustrate the efforts 
of the trustees to obtain satisfaction of this 
decree in every possible way, and ulti¬ 
mately the trustees, at the expense of the 
trust, treated him so leniently that they 
compromised their decree for Bs. 1000 to 
be paid in instalments of Rs. 40 a month. 
Kishen Chand paid only three of these 
instalments and again he resisted execution 
when the trustees tried to recover the 
balance from him. Yet ho is still permit¬ 
ted by the respondents to reside as a 
tenant of this building. The circumstances 
of this particular matter are, to my mind, 
highly scandalous. No excuse has been put 
forward by the respondents for ^ not re¬ 
covering the arrears of rent from him when 
they fell due, or from the other tenants 
who have long been in arrears, and it now 
appears clear from the evidence that prac- 
tically the whole of this sum of Rs. 4000 
has become a bad debt. 

The learned District Judge says that 
the respondents have not been criminally 
negligent. On this point I prefer not to 
express any opinion, but they have^ been 
most grossly negligent and their negligence 
has resulted in great loss to the trust funds. 
The income of the trust ought to be amply 
sufficient to meet the charitable objects 
specified by the donor, and yet these chan- 
ties have not received their dues under the 
trust deed for many years and payments 
are now heavily in arrears and arrears 
never will be paid. The respondents haw 
shown themselves by their conduct to be 
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entirely unfit to administer this wakf and 
it is only too plain that they ought to be 
removed. It is urged for the respondents 
|that we ought not to interfere with the 
learned District Judge’s discretion in this 
matter; but the learned District Judge 
must exercise his discretion judicially and 
according to sound principles, and the para, 
graph of his judgment which I quoted at 
the beginning of this judgment shows that 
in his decision he was influenced, not by 
sound reasoning, but by sentiment and 
misplaced sympathy for the respondents, 
and consequently his decision cannot be 
upheld. It is further urged that nine of the 
respondents, being newly elected, cannot 
be held responsible for the acts of mal- 
administration which have been proved 
against the trustees, but the facts are that 
no new trustees have been appointed since 
1933. As showing the extent to which the 
respondents lack any sense of responsibi. 
lity, it may be mentioned that, although 
the deed lays down that there must be 17 
trustees of this trust and vacancies must 
be promptly filled by the continuing trus¬ 
tees, there have never been more than 14 
trustees at any time since 1933, and two 
of these fourteen resigned in 1935, but 
their resignations are still, in 1937, under 
consideration. I have no doubt that the 
respondents ought to be removed from 
their office, and the order directing them 
personally to pay the costs of the suit was 
the only order in regard to costs which 
could be passed. 

This appeal is therefore allowed, the 
judgment and decree of the District Court 
are varied by directing that the respon- 
dents be removed from their office as trus¬ 
tees of the Hajee U Po Tha Wakf as from 
this date, and further directing that the 
District Court do, under S. 92, Civil P. C., 
proceed to appoint as new trustees of the 
wakf suitable persons who are qualified to 
act as trustees under the provisions of the 
deed of wakf, and further directing that 
the District Court do immediately take 
such steps as may be deemed necessary, 
either by the appointment of a receiver or 
otherwise, to safeguard the property and 
the income of the trust until new trustees 
have been appointed. The respondents will 
personally pay the appellants’ costs of this 
appeal, advocate’s fee ten gold mohurs. 
The order of the District Court in regard 
to the costs of, the suit will stand. The 
oross.objectioh is' dismissed without costs. 
It is however not right that the two trus¬ 


tees who tendered their resignations in the 
year 1^35, which resignations have not so 
far been accepted by the other trustees, 
should be called upon to pay either the • 
costs of the suit or the costs of this appeal, 
seeing that the suit was brought after they 
had resigned their office. Consequently the 
order as to the personal payment of costs 
will not include the two respondents Hajee 
Yusoof and U Du La. 

Mosely J. — I agree. 

v.B.B./r.k. Appeal allowed. 
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Mosely and Dunkley JJ. 

Ma Dun Mai, Defendant — Appellant. 

V. 

Maung San Tun, Plaintiff — 

Respondent. 

Second Appeal No. 215 of 1937, Decided 
on 14th December 1937, against decree of 
Asst. Dist. Court, Bassein, D/- 30th April > 
1937. 

Buddhist Law (Burmese) — Divorce—Penal* 
ties for adultery must be enforced by husband 
— Dissolution of marriage by desertion—Mere 
allegation of adultery on part of wife — Wife 
does not lose her share in bnapazon property. 

Under Burmese Budhhist law divorce is essen¬ 
tially a personal action and the penalties for adul¬ 
tery can be only enforced by the husband. 

[P 169 C 2) 

'When a marriage is dissolved by the desertion 
of the wife she does not lose her interest in the 
joint property of the marriage, and even if there is 
an allegation of adultery against the wife, the 
joint property must be divided on the footing that 
the marriage has become dissolved by desertion, 
unless the husband has proved the adultery in a 
suit for divorce brought by him. [P 1*^0 C 1,2] . 

Consequently in such circumstances the wife - 
does not forfeit her share in the hnapazon pro¬ 
perty '.AIR 1936 Bang 274 and (1892-96) 2 ' 
UBR 116, Dissent.; AIR 1927 Rang 294 (S B); 
(1897-1901) 2 U B R 34 and AIR 1929 Rang 
196, Expl.; AIR 1927 P C 234, Foil. 

[P 170 C 2] 

U E Mauug and XJ Tun Tin — 

for Appellant. 

Kale — for Respondent. 

Dunkley J. — The defendant-appellant 
was the wife of one XJ Khwe Ket, deceased. 
The plaintiff-respondent is the grandson ■ 
and sole heir of XJ Khwe Ket. He sued for 
a declaration of title to a holding of 
cultural land. The facts found by the 
lower Courts, whose findings of facts are 
binding on us, are that this holding was 
acquired during the coverture of the ap- 
pellant and U Khwe Ket; that aW 8 
or 9 years ago the appellant left XJ Khwe 



1938 Ma Dun Mai v. Maung 

Ket and has since then been cohabiting 
with another man named Maung San 
Baw; and that 3 or 4 years after the ap¬ 
pellant ran away with Maung San Baw, 
U Khwe Ket died. Relying on the decision 
of a Pull Bench of this Court in 5 Rang 
537,' the lower Courts rightly held that 
the marriage between the appellant and U 
Khewe Ket became automatically dissolved 
at the end of one year after she left U 
Khwe Ket, and, relying on the case in 14 
Rang 329,* they have held further that 
the appellant forfeited all her right in the 
hnapazon property of her marriage with U 
Khwe Ket on account of her adultery with 
Maung San Baw, and have given the res. 
pondent a decree declaring his title to the 
whole of this holding of land. Before us, 
on behalf of the appellant, it has been 
urged that the decision in 14 Rang 329* is 
an incorrect statement of the law in so far 
as it lays down that, where a marriage is 
dissolved on account of the wife’s desertion 
followed by her adultery, she forfeits her 
share in the hnapazon property to her hus. 
band. It follows a decision of the Judicial 
Commissioner of Upper Burma in (1892. 
96) 2 U B R 116,* where it was held that 
under Burmese Buddhist law a wife who 
is unfaithful to her husband forfeits what¬ 
ever rights she had although there may 
have been no formal divorce. The case in 
(1897-01) 2 U B R 34,* another Upper 
Burma case, was also relied on in 14 Rang 
329,* but in my opinion, (1897-01) 2 U B R 
34* does not support such a wide interpre. 
tation of the law. 

The principal texts of the Dhammathats 
relating to the consequences of divorce on 
the ground of adultery are set out in the 
judgment in 14 Rang 329,* and it is there, 
fore unnecessary for me to repeat them in 
this judgment. What the rules in the Dham- 
mathats really lay down is this, that if the 
wife is proved to be guilty of adultery, the 
husband shall have the right to divorce her 
and take the whole of the joint property of 
the marriage : vide Manygye, Book XII, 
8 . 43, penultimate clause. This is the pro¬ 
position laid down in (1897-01) 2 U B R 
84, and with this proposition I fi nd my. 

1. Ma Nyun v. Maung San Thein, (1927) 14 

A I R Rang 294 = 106 I C 399 = 6 Rang 637 

2 . S. A. 8 . Cbettyar Finn v. U Mauns Qvl 

(1986) 28 A I B Rang 274 = 168 I C ^=14 
Rang 829. 

8 . Maung Tok v. Ma Kin, (1892-96) 2 U B R 116 

4. Maung Yin Maung v. Ma 80 , (1897-01) 2 
U B R 84. 
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self in agreement. It seems to me that on 
the texts it cannot be denied that in a pro¬ 
perly constituted action for divorce, where 
the cause of action is the adultery of the 
wife, the husband, if successful in estab¬ 
lishing the adultery, has a right to a decree 
declaring him to be entitled to the whole 
of the hnapazon property. But the much 
wider contention, which, with all due res¬ 
pect, appears to me to be implicit in the 
judgment in 14 Rang 329* at p. 330, that 
because a woman leaves her husband and 
the marriage is dissolved at the end of one 
year on account of her desertion and the 
husband thinks her to be.guilty of adultery, 
he can take the whole of the joint property 
of the marriage, is a startling proposition- 
from which I must dissent. It makes the 
husband the judge in his own cause, and 
he cannot be permitted to decide that his 
wife has been guilty of a grave matrimo- 
nial fault and to enforce tlie consequences 
of that alleged fault of his own volition. 
The further proposition that when a hus¬ 
band has taken no steps in his lifetime to 
assert his rights in a Court of law, his 
heirs can be allowed after his death to 
make a claim before a Court to the whole 
of the joint property by bringing evidence 
of the wife’s misconduct during her hus- 
band's lifetime, is even more startling. 
Burmese Buddhist law recognizes that 
divorce is essentially a personal action and 
the penalties for adultery can be enforced 
only by the husband : vide U Gaung’s! 
Digest, Vol. 2, Ss. 416 and 454. 

With the greatest respect, in my opinion, 
the learned Judge in 14 Rang 329* mis¬ 
directed himself by the use of the expres¬ 
sion automatic divorce,” occurring in his 
judgment. His actual conclusion was that 
in the case of a divorce on account of the- 
wife’s adultery the wife loses all her right 
in the hnapazon property. I have no doubt 
as to the correctness of this proposition, 
but there was no divorce in the case which 
was before him. The expression “auto¬ 
matic divorce” is a contradiction in terms. 
Divorce is-the legal dissolution of marriago 
by a Court or other competent body or 
according to forms recognized in the coun. 
try, nation, or tribe. All that was decided 
in 5 Rang 537' was that on the expiry of a 
certain period after desertion by one party 
the marriage is dissolved, i. e. comes to an 
end; the marital state between the parties 
ceases to exist. That is a very different 
thing from divorce. With great respect, 

I think that the matter was rightly stated 
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by Heald J. in 7 Rang 998,® the head-note 
of which case reads as /ollows : 

There is no authority for the view that adultery 
on the part of the wife ipso facto puts an end to 
the marriage. 

Except when put to an end by mutual consent 
or as a result of desertion for a certain period, 
marriage subsists until it is dissolved by the Court 
and village elders are, it seems, not competent to 
effect divorce against the will of one of the par¬ 
ties, on proof of such misconduct as may be suffi¬ 
cient to satisfy them. 

If a divorce by mutual consent is proved, parti¬ 
tion of property must be on that basis, even if one 
of the parties had been guilty of misconduct. 

In the present case, the husband not 
having brought an action for divorce against 
the appellant on Account of her adultery, 
the marriage was brought to an end by the 
appellant's desertion and not by her adul- 
tery, and therefore the rights of the appel¬ 
lant and her deceased husband’s heirs to 
the joint property of the marriage must be 
decided in accordance with the law for the 
division of that property on the marriage 
becoming dissolved by desertion. In 6 
Rang 1,® a Bench of this Court, held that in 
the case of a divorce through desertion, the 
deserting party must forfeit all his or her 
interest in the property of the marriage, 
but it is clear that when the Bench pro¬ 
nounced their decision on 8th August 
1927, they were unaware of the decision of 
their Lordships of the Privy Council in 5 
Rang 841,^ which was pronounced on 26th 
July 1927, and in view of this latter deci¬ 
sion the decision of the Bench of this Court 
cannot be considered to be a correct state¬ 
ment of the law. In 5 Rang 841^ their 
Lordships held that the view that as the 
appellant had been guilty of desertion, the 
respondent was entitled to the whole of his 
property, was not supported by any text 
or authority, and they dissented from this 
view and confirmed the decree of this 
Court dividing the property in accordance 
with justice, equity and good conscience, 
having regard to the general rules of Bur- 

mese Buddhist law. - 

The effect of the decision in 5 Rang 841 
therefore is that when a marriage is dis¬ 
solved by the desertion of the wife, she does 
not lose her interest in the joint property 
of the marriage, and, in my opinion, even 
if there is an allegation of adultery against 

6. Ma Me Hla v. Maung Po Thon, (1929) 16 
AIR Rang 196 = 117 I C 253 = 7 Rang 98. 

6. Ma Kin v. Maung Po Sin, (1928) 15 A I K 
Rang 125=109 I C 456=6 Ra^ 1. 

7. Mauns Po Nyun v, Ma Saw Tin, (1927) 14 
A I R P C 234 = 106 I C 17 = 64 I A 403—5 
Rang 841 (P C). 


the wife, the joint property must be divi¬ 
ded on the footing that the marriage has 
become dissolved by desertion, unless the 
husband has proved the adultery in a suit 
for divorce brought by him. Consequently, 
in the present case the appellant is entitled 
to a half share of the holding in question. 
The judgments and decrees of both the 
lower Courts are therefore set aside, and 
instead thereof the plaintiff.respondent 
will be granted a decree declaring his title 
to a half share of the holding of land in 
suit. As the plaintiff-respondent has been 
partially successful each party will bear 
his (or her) own costs throughout. 

Mosely J. — I agree. 

v.b.B./r.k. Appeal allowed. 
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Bagtjley j. 

Ma Thet Su and others — Appellants. 

V. 

Ma Kyi Dan and oi/ters—Respondents. 

Second Appeal No. 15 of 1937, Decided 
on 28th June 1937, against decree of Dist. 
Court, Miobu at Magwe in C. A. No. 3 of 
1936. 

(a) Civil P. C. (1908). O. 41. R. 27 (1) and 
S. 100 (1) (c)—Applicability—Suit on documenU 
—DocumenU referred by partie. a* well a. by 
Court even in ab*ence of documenU or tbeir 
cooie*—Plaintiff allowed to produce them at 
close of argument but offering them after close 
of case for judgment—Court refusing to accept 
them — Appellate Court refusing to admit 
them under O. 41, R. 27 

documenU in absence of copies, in trial, held 
irreaular — Documents held could hardly oe 
said ‘new evidence’ but were eWdence before 
trial Court and used by it—Held. 
substantial error in procedure under &- luw 
(c) —DocumenU held could be produced in 
second appeal on account of such error. 

Order 41. R. 27 (1), does not forbid 
tion of additional evidence but t^t the 

parties ate not entitled to produce it. the 

Court may in its discretion in certain 
ces allow it to be admitted. •• ’ itr 

Certain documents filed m » 
one of the parties to the suit m ffj® 

third patties were all along J® f 

trial by the parties as well as by the Court, in 
absent of th? documents th^selves or 
on record. The Court allowed them ^ ^ 
even at the close of the arguments but sriU t^y 

were not filed. After 

ment they were The 

rpptla^e'Sur^^V^^^^ the a-nief - 

allowed to produce the evidence . 
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Held that the reference made by the Court and 
the parties to the documents in the absence of 
their copies on record was certainlj* irregular. The 
documents were all along before the Court and 
4ised by it, and if it could be properly said, they 
were evidence de facto in the trial, though not 
evidence de jure. The documents that were so 
dealt with could therefore bardlv be said to be 
“new evidence”. The irregular reference to them 
in the trial caused substantial error or defect in 
the procedure of the Court which might have 
oaus^ error in the decision of the trial Court. The 
point as to irregular procedure resulting in such 
«rror could therefore be raised in the second appeal 
under S. 100 (1) (c) and the documents could 
therefore be allowed to be produced in second 
appeal, as the refusal to allow them to be died 
would simply perpetuate the substantial error or 
defect. [P 172 C 1] 

(b) Evidence Act (1872), S. 33—Deposition 
dn previous suit—Subsequent suit between per* 
«ons neither parties to former suit nor their 
representatives—Deposition cannot be admitted 
dn subsequent suit. 

A deposition of a witness in a previous suit can- 
®ot be accepted as evidence in any subsequent suit 
when the parties to the subsequent suit are not 
the same as those to the previous suit nor are they 
Tcprcscntatives of the parties to the former suit. 

[P 172 C 2] 

R. K. Roy — for Appellants. 

Kin Maung Gyi — for Respondents. 

Order.—This appeal arises out of a suit 
tfor redemption of land, the mortgage relied 
on being alleged to have taken place so far 
back as 1245 B. E. (1883.84). The trial 
Court dismissed the suit with costs and an 
appeal to the District Court of Minbu was 
also dismissed. 

The present suit is between the legal 
representatives of the original mortgagor 
and the legal representatives of the original 
TOortgagee. In a previous case in the Sub- 
divisional Court of Minbu there had been 
litigation between one of the families now 
represented and some third parties, and in 
that case tlie question of whether this 
mortgage had or had not been proved was 
in dispute. At the time of the trial, the file 
of the former case was before the Court 
and was referred to in the course of the 
trial. This previous case is referred to in 
the plaint which forms the basis of the 
present suit, and according to para. 6 to 
the plaint, a copy of the judgment in that 
previous case and all connected papers 
•were filed with the plaint ; but it would 
eeem that only a copy of the judgment 
actually found its way on to the record. In ‘ 
the course of argument it would seem that 
the whole file was referred to and it would 
seem that the Judge expressed his willing, 
cees to allow copies of the maps and 
history sheet pf the land to be put in. The 
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case was fixed for argument on 18th Sep¬ 
tember and arguments were heard. In a 
report with regard to what happened, 
made by the Subdivisioual Judge and 
found in the file of the appeal in the lower 
Appellate Court, the Judge reports that 
either on the 15th or 18th U Ba Gyi said 
that he wanted to file some maps and the 
Judge told him that he could do so. The 
case was fixed for judgment on Monday, 
the 21st September. On the morning of 
19th September, the Judge was apparently 
still prepared to allow these maps and 
history sheet to be filed, after the close of 
the argument; so obviously they must have 
been referred to in the argument. For 
some reason or another they were not ten- 
dered until after the Court had closed, and 
the Judge refused to accept them. In his 
judgment he states that no maps or history 
sheet of the land was filed before him and 
on the oral evidence available before him 
he would hold that the first issue regard, 
ing the mortgage had not been satis¬ 
factorily proved by the plaintiffs. 

When the appellants appealed to theDis. 
trict Court they applied that the maps and 
history sheet should be admitted in evi- 
dence presumably under O. 41, R. 27. The 
learned District Judge refused to allow this 
evidence to be introduced, stating that 
O. 41, R. 27 (l). Civil P. C. forbade the 
parties calling additional evidence. This 
seems to be scarcely a correct interpreta. 
tion of the Rule. The Rule does not forbid 
the production of additional evidence but 
states that the parties are not entitled to 
produce it, although the Court may in its 
discretion in certain circumstances allow 
it to be admitted. 

In the present appeal the parties asked 
to be allowed to produce this evidence, and 
objection is raised on the ground that a 
refusal to allow additional evidence to be 
admitted cannot be questioned on second 
appeal. The i)oint whether this question 
may be raised in second appeal is interest¬ 
ing and clearly can give rise to differences 
of opinion. In 42 Mad 737^ a Bench 
of two Judges before whom the point 
arose differed and so referred the matter . 
to a Full Bench and the Full Bench 
was not unanimous; although W'allis C. J. 
and Abdur Rahim J. and Ayling J. were 
of opinion that the Appellate Court could 

1. Vaithinatha Pillai v. Kuppa Thevar, (1919) 6 
AIR Mad 1166=68 I C 274=43 Mad 787 =87 
M L J 126 (F B). 
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not interfere in second appeal in a matter 
of this nature. Sadasiva Ayyar J. and 
Kumaraswami Sastri J. were of opinion 
that the evidence could be allowed. I 
think however that it is not necessary for 
me to deal with this particular point, 
because in my opinion it is not really a 
question of introducing new evidence. 
From the affidavits and the report made by 
the Subdivisional Judge as to what hap¬ 
pened, it seems to me quite clear that 
throughout the proceedings the maps and 
history sheet filed in the former case were 
used and referred to by the parties and the 
Judge. This reference was perhaps irregu. 
lar, and had the case been tried with strict 
correctness, no reference would have been 
allowed to these documents until copies 
had been produced and placed on the file; 
but, in fact, the evidence was, and must 
have been, referred to in the argument, 
because the Judge was quite prepared to 
allow the position to be regularized by one 
of the advocates filing the necessary copies 
after the argument was closed. Documents 
which have been dealt with in this way 
can scarcely be described as new evidence. 
If the expression may be allowed, the 
ipapers were evidence de facto though per¬ 
haps not de jure in the trial Court, and it 
would, I think, be acting rather harshly in 
refusing to recognize the documents which 
were actually before the Court and referred 
to all through the trial; and this point 
may be allowed to be placed before the 
Court in second appeal under S. 100 (l) (c). 
There was certainly a substantial error or 
defect in the procedure in the trial Court 
which may have produced an error or 
defect in the decision of the case on the 
merits, and the lower Appellate Court’s 
refusal to allow these documents to be 
filed simply perpetuated this substantial 
error or defect. It is true that the refusal 
by the lower Appellate Court to admit new 
evidence is not a substantial error or defect 
in the procedure, but, as I have pointed 
out, in this case the documents were not in 
the true sense of the word *‘new evidence”; 
they were documents which had been 
before the Court at the time of the trial 
and used by it. In view of this error, the 
appeal will have to be set down for re. 
hearing with the documents which have 
been excluded before the Court and open 
to its consideration. 

Judgment.—The handling of this case 
has not been particularly happy. The trial 


Court has allowed all sorts of irrelevant 
matters to go down in the evidence : for 
instance the first defendant is recorded as 
saying: ‘‘my mother-in-law Daw Htwe told 
me that over sixty years ago these lands 
were purchased by U Chan from U Hpa.” 
How this can be admissible I fail to under, 
stand. Again Ko San Nyeinsays: “I learnt, 
from my father Ko Sin who is now dead 
that the suit lands . . . belong to PoChan.” 
Recording statements of this kind is not 
what one would expect from a Sub-divi- 
sional Judge. Again the learned Judg^ 
permitted depositions of three witnesses to) 
be put in because they have given evidence 
in a previous case and he said that the 
depositions were admitted under S. 33, 
Evidence Act. He overlooks the fact that 
S. 33 has a proviso : “Provided that the 
proceeding was between the same parties 
or their representatives-in-interest.” The 
former suit was not between the same 
parties or their representatives. I have 
already dealt with the question of whether 
certain maps were to be admitted as evi¬ 
dence and have admitted them, and when 
the question is the exact ownership of the- 
lend somewhere about the time of the third 
Burmese War, I do not quite understand 
the remark of the District Judge when at 
the end of his judgment he says he does 
not require additional evidence (the maps of 
1895-96), for pronouncing a fair judgment, 
as the plaintiffs have already filed two- 
maps of the holdings for the years 1935-36. 
Surely a map of 1895 is more likely to telL' 
us something about the state of things in. 
1884 than is a map of 1935. 

The present suit is between the descen- 
dants and representatives of TJ Hpa, lla. 
Pa Do and Ma Hmo on the one hand and 
the descendants and representatives of U 
Chan and Ma Ba Dun on the other. The- 
former are the plaintiffs and the latter are 
the defendants. The land in question origi¬ 
nally belonged to U Hpa and it was trans¬ 
ferred to U Chan somewhere about 1883‘' 
or 1884. The question is whether that 
transfer was a sale outright or a usufruc¬ 
tuary mortgage. The position of U Chan’s- 
representatives is to say the least a little^ 
delicate because they obtained possession of 
the land in question from certain other 
parties in Civil Regular No. 7 of 1930 of 
the Sub-divisional Court of Minbu, and the- 
basis upon which they recovered possessioni 
of the land was that they were entitled to 
possession as usufructuary mortg^ees from 
U Hpa ; so when the representatives of H 
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Hpa sued them for redemption of this land 
it was a little difficult for them to put up 
the defence that they were not the mort. 
gagees from XJ Hpa. However the former 
case not being between the same, parties 
there is no question of res judicata, and the 
plaintiffs being out of possession they have 
got to prove that they are entitled to redeem 
the land. 

To prove the existence of the mortgage, 
there is Ma Thet Su herself and her wit¬ 
ness Po Maung who both depose to the 
mortgage. At the time of the mortgage Ma 
Thet Su must have been about 14 and Po 
Maung a bit older, say 20, and naturally 
their vagueness about details after this 
length of time is understandable, and I can- 
not subscribe to the remark made by the 
learned District Judge about Ma Thet Su. 
He says “she was about 14 years at the 
time of the mortgage. She was too young 
then to have known what actually took 
place.” If the learned Judge thinks a girl 
of 14 too young to know what is happen, 
ing about her he will have some surprises 
coming to him. "With regard to Po Maung 
he discredits him partly because he was 
nob examined as a witness in the previous 
suit. Now the present plaintiffs were no 
parties to the previous suit : so why their 
witness should be discredited because their 
opponents did not call him as a witness in 
the previous case I am at a loss to under¬ 
stand; so the reason for discrediting both 
these witnesses I am unable to subscrilje to. 

Then there is the question of these maps 
which I have already admitted in this case. 
These maps are extracts from the ordinary 
kwin maps of 1895-96. Both the holdings 
in question are shown as belonging to Ma 
Hmo deceased and being in the possession 
of Nga Chan and Ma Ba Dun as mort- 
gagees. Ma Hmo was the second wife of 
U Hpa. I am aware that supplementary 
survey maps by themselves are not suffi. 
■cient evidence of title, but it seems to me 
to be remarkable that these maps should 
bear the entries they do if the entries are 
not coiTwt. It must be remembered that 
the original mortgage was made in Bur. 
xnese times when there was no supplemen¬ 
tary survey and no revenue survej'or. 
These maps, of which copies are on the 
record, must have been taken from the 
original settlement of the Minbu District. 
These were made at the time when life was 
perhaps simpler than it is now. The settle¬ 
ment officer went out into the village, 
camped in a zayat, had the villagers 
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assembled and filled up his map with the 
names of the owners from what they said. 
Ma Hmo died after Ma Pa Do and clearly 
in 1895 U Hpa and both his wives were 
dead : so they could not claim the land as 
belonging to them, but apparently Maung 
Chan was quite prepared to let it go as he 
being in possession at the moment as mort- 
gagee. The matter must have been common 
knowledge to everybody and this mortgage 
dating from Burmese times found its way 
on to the first revenue maps made by the 
British Government. These maps together 
with the oral evidence of Ma Thet Su and 
Ko Po Maung in my opinion form a case 
which requires rebutting, particularly as in 
these early days sales outright without a 
right of repurchase were comparatively few. 

To rebut it there are the statements of 
the witnesses taken in the previous case, 
which as I have pointed out are not admis- 
sible. Ma Kyi Dan merely says what her 
mother-in-law Daw Iltwe told her and it 
is noticeable that Daw Htwe did not give 
evidence in the previous case although she 
was alive, and her evidence would have 
been very valuable in that case. Maung 
Ngwe Hman knows nothing about the 
mortgage. Maung Pyu was told something 
about the land by his father Maung San. 
It says his father worked the laud as ten- 
ant of U Chan, but U Chan as usufructuary 
mortgagee was in a position in any case to 
let out the land. Ko San Nyein tells the 
Court what his father told him, and that 
is all the rebutting evidence the respon- 
dents have. It seems to me that the appel. 
lants’ case has been amply made out. I 
would therefore set aside the decree of the 
lower Appellate Court dismissing the suit 
and would give the plaintiffs a decree for 
redemption for a sum of Rs. 80; the res¬ 
pondents to bear the appellants' costs 
throughout. 

a.l./r.k. Appeal allowed. 
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Roberts C. J. and Dunkley J. 

Municipal Corporation, "Rangoon — 

Appellant. 

V. 

Sooratee Bara Bazaar Co. Ltd. — 

Respondeat. 

Special First Appeal No. 66 of 1937, 
Decided on 25th November 1937, against 
order of Small Cause Court, Rangoon, D/. 
26th AprU 1987. 
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Rangoon City Municipal Act (6 of 1922), 
S, 80 (2)—In determining rent which hypothe¬ 
tical tenant would reasonably pay, rent actually 
paid by existing tenant is not conclusive test— 
Comparative method is valueless when there is 
direct evidence of letting value. 

In deciding the gross rental value by ascertain¬ 
ing the rent which a hypothetical tenant might 
reasonably be expected to pay the actual rent paid 
by an existing tenant is certainly not the final 
or conclusive test of what an imaginary tenant 
would pay. It is only prima facie evidence of 
value and the special circumstances in which it 
is paid and in which any collateral engagements 
are entered into between the parties must be taken 
into consideration in determining what is the rent 
a hypothetical tenant might reasonably be ex¬ 
pected to pay for the hereditament. Moreover a 
comparison with the assessments in force of 
similar premises used for a similar purpose in the 
neighbourhood, that is, the “comparative method” 
is of little value when there is direct evidence as 
to the letting value of the hereditament in ques¬ 
tion : (1932) 2 KB 379, liel. on. [P 174 C 2 ; 

P 175 C 1] 

Eafi — /or Appellant. 

Clark — for Respondent. 

Roberts C. J. — This is an appeal by 
the Municipal Corporation of Rangoon 
against the decision of the learned Chief 
Judge of the Small Cause Court, Rangoon, 
reducing the assessment of the respondents 
in respect of the Excelsior Picture Theatre, 
Montgomery Street, Rangoon, from Rupees 
2450 to Rs. 2214 per mensem. The basis 
of the assessment is upon the annual value 
which is defined by S. 80 (2X City of 
Rangoon Municipal Act as being “the gross 
annual rent for which buildings and land 
liable to taxation may reasonably be ex. 
pected to let from year to year.” The only 
case in which appeal lies from the decision 
of the Chief Judge to the High Court is 
set out in S. 91 (3) of the same Act, and 
arises when any question arises as to the 
liability of any building or land to assess¬ 
ment or as to the basis or principle of 
assessment. In the present case it is 
agreed that the building was assessable 
and it was contended for the respondents 
that no appeal lay because no question 
had arisen as to the basis or principle of 
assessment within the meaning of the sub¬ 
section. It was agreed by both parties 
and forms part of the judgment appealed 
against that the basis or principle of assess¬ 
ment was by finding out the rent which a 
hypothetical tenant might reasonably be 
expected to pay; the learned Judge also 
added that the gross annual rent may also 
be ascertained by finding out and comp^- 
ing the annual value of other properties 
of a like nature in the district; and the 
appellants agreed with this view and 


contended that what has been called 
the method of comparison was, generally 
speaking, a safe guide towards the ascer¬ 
tainment of the gross annual rent but that 
it was later ignored by the learned Judge. 
It is urged on their behalf that he has 
erred both in this matter and in not taking 
into account a payment of Rs. 9850 by the 
lessees expressed in the lease itself to b© 
made in consideration of granting it. This 
payment was to be made in addition to 
the rent reserved in the lease amounting 
to Rs. 2450 per month, and the appellants 
say it is in the nature of rent or, as Mr. 
Rafi put it, “disguised rent”. 

The total amount so payable was Rupees 
12,250, but it is established that Es. 2400 
of the arrears of rent due from the tenant’s 
predecessors was to be cancelled by the 
lessors appropriating the deposit of that 
amount which they held, and the balance 
Rs. 9850 ought, according to the appellants, 
to be regarded as a premium, and spread, 
ing this over three years, and taking into 
account repairs, an amount calculated as 
interest on a deposit made by the lessees, 
and deducting the tenant’s taxes the cal¬ 
culated gross rental value if based upon 
these figures would be Rs. 2472. After a 
small reduction, apparently for tenant’s 
chattels, the Commissioner fixed the value 
as Rs. 2450. The learned Judge reduced 
this assessment to Rs. 2214 per mensem 
disallowing the addition of the liability 
taken over of the former lessees’ arrears of 
rent. He held that in fact it had not 
been shown that the payment stipulated 
for had any effect on the renting of the 
premises or the rent agreed on; in other 
words that it was not proved to be in the 
nature of disguised rent at all. One of the 
factors to be taken into account is that the 
lessors promised in cl. 12 of the lease 
to purchase and install and let and deliver 
to the lessee a new talkie equipment at a 
cost not to exceed Rs. 10,000 as soon ^ 
the arrears due should have been paid in 
full. It is said that when this promise 
was fulfilled, the assessable value of the 
hereditament would increase, but we have 
no evidence as to the fulfilment of the 
promise or otherwise. The learned Judge 
had to decide the gross rental value, and 
taking the rent which a hypoth^c^ 
tenant might reasonably be 
pay he found that it was Rs. 2214 per 
mensem. We cannot say he was wrong. 
The actual rent paid by an existmg tenant 
is certainly not the final or conclusive test 
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of whafe an imaginary tenant would pay. 
As Lord Buckmaster i)ointed out in (1922) 
2 A C 93^: 

The actual rent paid is no criterion unless indeed 
it happens to be the rent that the imaginary 
tenant might reasonably be expected to pay in the 
circumstances mentioned in the section. 

In other words, it is only prima facie 
evidence of value and the special circum- 
stances in which it is paid and in which 
any collateral engagements are entered 
into betw’een the parties must be taken 
into consideration in determining what is 
the rent a hypothetical tenant might 
reasonably be expected to pay for the 
hereditament. These circumstances were 
examined with care in the lower Court. 
The learned Judge pointed out that the 
valuation made by the Commissioner is 
sought to be justified by comparison with 
other cinema theatres in Rangoon, but 
concluded that such a comparison was 
unhelpful and that all there was before 
him for guidance was the lease itself. In 
my opinion he was right because it is 
practically valueless to adopt the compara- 
tive method except in the absence of more 
direct evidence. As pointed out by Scrut- 
ton L. J. in (1932) 2 KB 679^ at p. 690 : 

Where the evidence as to the proper valuation 
of the particular hereditament is doubtful, evi¬ 
dence as to the assessment of other hereditaments 
may be of some weight, though as it will involve 
another investigation whether the assessment of 
the other hereditament is correct and whether the 
two hereditaments are comparable, it is of much 
less value than the direct evidence as to the 
hereditament whose assessment is in question. 

In that case only one witness was called 
on behalf of the rating authority and he 
said that the rent which a hypothetical 
tenant w'ould pay if he undertook to pay 
all tenant’s rates, taxes and tithe rent 
charge, if any, the landlord bearing the 
cost of repairs and insurance and the ex- 
penses, if any, necessary to maintain the 
hereditament in a state to command that 
rent, was a sum at least eQuivalent to 
the gross value at which the hereditament 
had been assessed. In the kce of his evi- 
dence, evidence based on the method of 
comparison with other hereditaments was 
held to be of no weight. In(1937) SC 360® 

1. Poplar Assessment Committee v. Roberts 

(1922) 2 A 0 93=91 L J K B 449=127 L T 
99=86 3 P 137=20 L Q E 817=88 T L R 
499=66 8 3 886. 

2. Ladies Hosiery and Underwear Ltd. t. West 

Middlesex Assessment Committee, (1982) 2 
E B 679=101 L J K B 682=147 L T 890= 
96 J P 836=80 L G R 869. 

8. Albert E. Pickard ▼. Assessor for Glasgow. 
(1987) 8 C 860. 


the evidence based on comparison ap. 
pears to have been the best evidence 
available, the hereditament having been 
the subject of extensive improvements and 
alteration in order to convert it into a, 
picture-house subsequent to the date of 
the lease and the rent reserved therein to- 
have afforded no guidance. There Lord 
Robertson described the method of valua- 
tion by comparison as the most satisfac* 
tory in the circumstances that existed.. 
The case is no authority for saying that, 
this method should be adopted where an. 
actual rent for completed premises has 
been reserved. Lord Pitman did not him. 
self decide that the comparative principle 
is the only proper principle to be applied 
in valuing a picture-house. He said that, 
such a proposition was agreed on both 
sides in that case, and Lord Fleming agreed, 
that the comparative method was the proper 
method of valuing those particular pre-. 
mises. The headnote is, with great respect 
to the learned author, too widely expressed. 

In the present case after reviewing the 
material at his disposal and taking the 
actual payments stipulated for in the lease 
as prima facie evidence of the rent a hypo¬ 
thetical tenant would pay, the learned 
Judge considered all the circumstances and 
in particular he considered the effect of 
certain moneys payable by the lessee under 
clause 10 therein. The figure arrived at 
after this review may or may not be the 
same as the actual rent paid by the present 
tenants, but it is based on a consideration 
of the full terms of the contract which 
they have made with the lessors, and is 
expressed to be the gross annual rental as 
defined by the Act. Accordingly this appeal, 
must be dismissed, with costs 20 golds 
mohurs. 

Dunkley J. — For the respondent com¬ 
pany it has been strenuously urged that no 
appeal lies to the High Court under the 
circumstances of this case. The right of 
appeal to this Court is provided by the 
provisions of S. 91- (3), City of Rangoon 
Municipal Act, which Jays down that an 
appeal from the decision of the Chief 
Judge of the Rangoon Small Cause Court 

shall lie to the High Court 
when any question arises as to the liability of any 
building or land to assessment, or as to the basis 
or principle of assessment. 

It is contended that the basis or princi. 
pie of assessment is not in question in this, 
caae. The principle of assessment is the 
ascertainment of the annual re;^t which a. 
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(hypothetical) tenant might reasonably be 
expected, taking one year with another, to 
pay for the hereditament, and as regards 
this principle there is no dispute between 
the parties. But it is in regard to the 
method whereby this annual rent is to be 
ascertained that the difference between 
them has arisen. For the Cori>oration of 
Rangoon, it is contended that the correct 
figure is to be ascertained by a considera¬ 
tion of the true rent which is being paid 
by the actual lessee of the premises under 
the existing lease coupled with a compari¬ 
son with the assessments now in force of 
similar premises used for a similar purpose 
in the neighbourhood, that is, the “com¬ 
parative method”; and for the respondent 
company it is submitted that the learned 
Chief Judge of the Small Cause Court 
was right in rejecting the “comparative” 
method, and relying solely on the terms 
of the existing lease of the premises. The 
method of ascertaining the annual rent 
which the hypothetical tenant might rea¬ 
sonably be expected to pay is the basis of 
the assessment, and there is therefore a 
clear dispute as to the correct basis of 
assessment, and consequently an appeal to 
this Court does lie. 

I however agree with my Lord the Chief 
Justice that this appeal fails. The case in 
(1932) 2 KB 679^ is authority for the pro¬ 
position that evidence as to the assessments 
of other hereditaments is of little value 
when there is direct evidence as to the 
letting value of the hereditament in ques- 
tion. The learned Judge of the Small 
Cause Court was therefore right in reject, 
iug the “comparative method” in this 
particular case. The question for decision 
is therefore narrowed down to the true 
construction of the existing lease of this 
cinema. For the Corporation it is con¬ 
tended that the sum of approximately 
Rs. 10,000, which the lessee has contracted 
to pay under the terms of clause 10 of the 
lease, is in the nature of “disguised rent,” 
but this contention is incorrect in view of 
the provisions of clause 12, whereby the 
lessor has contracted on payment of this 
sum in full to expend an equivalent amount 
in installing a new “talkie” equipment in 
the cinema. Clearly the consideration for 
payment of this amount is not the lease of 
the premises but is the instalment of a 
new ^‘talkie” equipment. I therefore agree 
that this appeal must be dismissed. 

d.s./r.K. Appeal dismissed. 
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U Te Zain, Plaintiff — Appellant. 

V. 

Daiv Tliaung — Defendant — 

Respondeat. 

Special Second Appeal No. 109 of 1937, 
Decided on 28th August 1937, against 
decree of Asst. Dist. Court, Mandalay, in 
C. A. No. 62 of 1936. 

Registration Act (1908), S. 77 —Suit under— 
Court is concerned not with validity but with 
genuineness of document sought to be registered. 

In a suit under S. 77 all that is required 
to be shown by the plaintiffs is whether the 
document was executed or not. or also in some 
cases whether certain requirements of the law as 
to presentation for registration have been complied 
with. In such cases the Court is concerned not 
with the validity but with the genuineness of the 
document sought to be registered, that is whether 
the document has been executed by the person by 
whom it is alleged to have been executed : Case 
laio referred. [P 177 C 1] 

A. N. Basu — for Appellant. 

K. C. Sanyal — for Respondent. 

Judgment. — The plainfciff.appellant 
brought a suit against the defendant-res- 
pondent under S. 77, Registration Act, for 
a decree directing that a deed of gift exe¬ 
cuted by the defendant in his favour be 
registered. The Sub-Registrar had refused 
to register it on the ground of denial of 
execution, and the appeal under S. 72 of 
the Act, to the Registrar had been dis- 
missed. The defence set up in the written 
statement was that the plaintiff, who is a 
monk, obtained the defendant’s signature 
to the deed of gift of the land in question 
when she was seriously ill, and that she 
made her thumb impression without know- 
ing what she was doing. The trial Court 
correctly framed the two issues in the case 
which were merely as to whether the 
defendant intended to consent to the gift 
when she put her thumb impression on the 
document, and whether the plaintiff was 
entitled to the relief asked for. The trial 
Court found that the defendant knew per¬ 
fectly well what she was doing, more 
particularly as she executed two other 
deeds of gift on the same day in favour of 
her grand-children. In appeal to the Dis¬ 
trict Court the defendant-appellant raised 
the question of undue influence, which was 
never even pleaded in the trial Court, nor 
in issue, and the learned Assistant District 
Judge, though he agreed with the tnM 
Court on the question of execution, foimd 
that the burden of proof in this transaction 
that undue influence had not been exercised 
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-was on the plaintiff, and that he had failed 
to discharge that burden, and the suit was 
-accordingly dismissed. 

Apart from the fact that such a defence 
was never raised, and could not have been 
raised for the first time in appeal, the 
defence set up in the District Court as a 
-ground of appeal was one quite irrelevant 
to the suit. It is settled law that in a suit 
under S. 77, all that is required to be shown 
by the plaintiffs is whether the document 
was executed or not, (or also in some cases 
whether certain requirements of the law as 
to presentation for registration have been 
complied with). It has been pointed out 
repeatedly that in such cases the Court is 
concerned not with the validity but with 
the genuineness of the document sought to 
be registered, that is, whether the document 
has been executed by the person by whom 
it is alleged to have been executed : see 
65 C L J 107^ and the cases cited there: 
•14 C W N 12,2 24 Cal 668,* 18 Mad 255* 
and 29 All 284.* This appeal therefore 
must be allowed, and the decree of the trial 
•<Court restored with costs throughout. 

s.c./r.k. ’ Appeal allowed. 

■ 1. Abdul Gafur v. Badial Haque, AIR 1932 Cal 
588=139 I C 234=55 C L J 107. 

2. W. W. Bcoucke v. Mohan Bikram Shah,(1910) 

14 0 W N 12=5 I 0 20. 

3. Bajlakhl v. Debcndra, (1900) 24 Cal 668= 

1 C W N 444. 

4. Balambal Ammal v. Aiunachala Chetti, (1895) 

18 Mad 255. 

•6. Kanhaya Lai v. Satdar Singh, (1907) 29 All 
284=1907 AWN 46=4 A L J 171. 
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FULL BENCH 

.Boberts 0. J., Bagxjlet, Mosely, 

Ba U, Dunkley, Braund 
AND Shaw JJ. 

The King 

V. 

Nga Myo. 

Criminal Ref. No. 137 of 1937, Decided 
•on 7bh February 1938. Reference made by 
fBaguley J. 

^ (a) Evidence Act (1872), Ss. 4 and 114, 
<4Uu<. (b)—Evidence ol accomplice tendered— 
Court abouid not call for proof of preaumption 
vthat be ia unworthy of credit corrobo- 

• rated in material particulara. 

It is not desirable that in cases where the evl> 
dence of an accomplioe Is tendered, the Ck>art 
should call for proof of the pieenmption that he is 
•ainworthy of or^t nnless oorroborated in material 
Ifartiealara. Experienoe has shown that in the 
1988 B/23 & 24 
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generality of cases it is unsafe to convict upon the 
uncorroborated testimony of an accomplico alone, 
although it is not illegal to do so. The Court 
should therefore regard an accomplico as prima 
facie unworthy of credit, but this presumption 
•which it is open to the Court to draw is not a bard 
and fast presumption but one which may be dis¬ 
placed in the circumstances of a particular case. 

[P 178 C 1] 

^ (b) Evidence Act (1872), S. 114, Illus. (b) 
—Two further illustrations given to Illut. (b) 
are not exhaustive. 

The two further illustrations given to Illus. (b) 
of S. 114 are not exhaustive. They are given by way 
of guidance only, and in order that a Court may 
test the facts of a particular case to see whether 
anything has emerged to show that the evidence of 
an accomplice need not be corroborated in material 
particulars. [P 178 C 1, 2] 

(c) Criminal Trial—Evidence—Corroboration. 

It is settled law that a person cannot corrobo¬ 
rate himself. * [P 179 0 1] 

(d) Evidence Act (1872)—Evidence Act is 
complete Code of law of evidence and not 
merely modification of English law of evi¬ 
dence. 

In questions relating to matters expressly pro* 
videdfor in the Evidence Act, it must not be dealt 
with as a mere modification of the law of evidence 
prevailing in England. The Evidence Act is, as it 
was intended to be, a complete Code of the law of 
evidence in British Burma. (P 179 C 2) 

4:4<(e) Evidence Act (1872). Ss. 133 and 
114, lUus. (b)—Extraneous evidence showing 
that accomplices are not acting ip collusion 
with one another—Cumulative effect of evi¬ 
dence of two or more of them may remove pre¬ 
sumption of individual unworthiness of credit— 
Corroboration must proceed from source extra¬ 
neous to person whose testimony it is sought to 
corroborate—Source must not prima facie be 
unworthy of credit : 9 Bang 404—A I R 1931 
Rang 235'=135 I C 849 (F B) and 1937 BLR 110 
—AIB 1937 Rang 209—169 1 C 705, Overruled. 

In dealing with a question which has to be 
decided under Ss. 133 and 114 and Illus. (b), 
thereunder, the following propositions should be 
noted. First : Provided it has been established by 
extraneous evidence or matters appearing on the 
record that the accomplices are not acting in col. * 
losion with one another, the cumulative effect of 
the evidence of two or more of them may be suffi¬ 
cient to remove the prima facie presumption of the 
individual unworthiness of credit of their state¬ 
ments, and if this be the case a conviction may 
Intimately be recorded upon their statements 
alone, if the Court is convinced of their truth. 
The same observation applies to the cumulative 
effect of the evidence of an accomplice and the 
confession of a co-acoused where the presumption 
of their unreliability has, in the special circum¬ 
stances, been rebutted. Secondly that evidence 
from a sonree which is not prima facie unworthy 
of credit may prove a fact which displaces in a 
particular case the prraumption that an accom¬ 
plice is unworthy of credit. Thirdly ‘ that cor¬ 
roboration must proceed from a source extraneous 
to the person whoee testimony it is sought to cor¬ 
roborate. Bat it may consist of extraneous proof 
of a fact relating to that very person’s prior con* 
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duct. The above conclusions apply to approvers 
al^ : 9 Rang iOi—A I R 1931 Rang 235=:135 
I G 8i9 (F B) and 1937 RL R 110=A I R 1937 
Rang 209=169 I C 705, Overruled. [P 179 C 2 ; 

P 180 Cl] 

Sir Arthur Eggar, Advocate.General — 

for the Crown. 

Sir O’de Glanville and P. K. Basu — 

for Accused. 

Roberts Ci J. In this case the judg¬ 
ment about to be delivered is the judgment 
of the whole Court. The questions referred 
to us deal with the nature of the corrobo¬ 
ration and the circumstances in which it 
should be sought, when a person is accused 
of a crime and the evidence against him is 
partly or wholly that of an accomplice or 
accomplices. By S. 133, Evidence Act, an 
accomplice is a comi^tent witness against 
an accusd person ; and a conviction is not 
illegal because it proceeds upon the uncor¬ 
roborated testimony of an accomplice. 
Where the Court regards the evidence of an 
accomplice as trustworthy, it need not look 
further. 

But by S. 114, Illus. (b) of the Act, the 
Court may presume that the evidence of an 
accomplice is unworthy of credit unless he 
is corroborated in material particulars. By 
S. 4 of the Act, whenever it is provided by 
this Act that the Court may presume a fact, 
it may either regard such fact as proved, 
unless and until it is disproved, or may call 
for proof of it. In our opinion, it is not 
desirable that in cases where the evidence 
of an accomplice is tendered the Court 
should call for proof of the presumption 
that he is unworthy of credit unless cor¬ 
roborated in material particulars. Experi¬ 
ence has shown that in the generality of 
cases it is unsafe to convict upon the un¬ 
corroborated testimony of an accomplice 
alone, although it is not illegal to do so. 
The Court should therefore regard aft 
accomplice as prima facie imworthy of 
credit; but this presumption which it is 
open to the Court to draw is not a hard 
and fast presumption but one which may 
be displaced in the circumstances of a parti¬ 
cular case. 

Two further illustrations are given to 
Ulus, (b) in the Act. They show circum¬ 
stances in which the presumption normally 
to be drawn is capable of being displaced. 
In our opinion these Illustrations are not 
exhaustive. They are given by way of 
guidance only, and in order that a Court 
may test the facts of a particular case to 
see whether anything has emerged to show 


that the evidence of an accomplice need’ 
not be corroborated in material particulars. 
In the second Illustration given, it is sup-! 
posed that a crime has been committed! 
by several persons. A, B and C, three of 
the criminals, are captured on the spot. We- 
will suppose for a moment that it has not- 
been proved whether they have been kept 
apart from each other or not. Each gives* 
an account of the crime implicating D and 
the accounts are in substance the same and 
agree in detail. Still they are accomplices* 
and prima facie unworthy of credit. (In 
passing, it may be noted that the use of the- 
\yord tainted” in this connexion has given* 
rise to misconception.) 

If A, B and C say that their accounts* 
ought to be believed because they were- 
kept apart, such statements would also* 
have to be viewed with suspicion. But if». 
from a source which is not open to suspi¬ 
cion at all, there is evidence which con¬ 
vinces the Court that A, B and G were 
really kept apart and had no opportunity 
of making up their stories together, then* 
it is clear that a fact has been proved* 
which may render the stories credible and 
may rebut the presumption that the 
accounts given by A, B and C areunreliable- 
In such a case the presumption having been* 
displaced (or rebutted), the Court need not 
look for outside corroboration, but may act 
on the uncorroborated testimony of accom. 
plices, and may convict if they believe the 
evidence, because of the provisions of S. 133 
of the Act. It is not the mere fact that 
the accomplice’s accounts corroborate each 
other, but the additional fact that they had' 
no opportunity of collusion (which must be- 
proved from a source which is notunworthy 
of credit) which may enable a Court to dis- 
pense with the ne^ for corroboration of 
the accomplices. In the case of a co-accused, 
it will generally be found that his confes¬ 
sion is even more open to suspicion than is* 
the evidence of an accomplice. Neverthe. 
less, it is a “matter” which the Court can 
take into consideration when deciding whe¬ 
ther the guilt of an accused person has been* 
I)roved beyond reasonable doubt. In most 
cases it can add little, if any, weight to the- 
evidence of an accomplice or approver. But 
if the presumption of its unreliability has- 
been rebutted by extraneous evidence, this 
fact may enable it to add weight to the- 
evidence of an approver or an accomplice, 
and may even dispense with the necessity 
for corroboration in the particular case. 
The t^t in all these cases is whether the^ 
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sum total of the matters before the Court 
has satisfied the Court that it is safe to 
record a conviction. 

Again in the earlier Illustration given in 
the Act, it is supposed that A is tried for 
causing a man’s death by an act of negli¬ 
gence in arranging certain machinery, and 
that B, who also took part in the arrange¬ 
ment, describes precisely what was done, 
and explains the common carelessness of A 
and himself. Here it is not enough for B 
to describe himself as a person of the 
highest character in order to displace the 
presumption that his evidence should be 
viewed with disfavour unless corroborated. 
But if some other person who is worthy of 
credit testifies to B's good character, proof 
of this fact may render it unnecessary to 
seek for corroboration of B’s testimony, 
such good character being regarded as out- 
weighing any moral stigma involved by the 
offence. Further, we are in agreement that 
it is settled law that a person cannot corro¬ 
borate himself. By S. 157 of the Act, 

in order to corroborate the testimony of a witness 
any former statement made by such witness relat¬ 
ing to the same fact at or about the time when the 
fact took place or before any authority legally 
competent to investigate the fact, may be proved. 

To take the simplest illustration, if a 
person. A, is giving evidence as to the com. 
mission of a crime and declares that he 
made similar statements about the time of 
its commission, he does not thereby corro¬ 
borate himself, nor strengthen his own 
testimony. But if, in support of A's evi¬ 
dence, it is proved from another source 
that A did make statement of a kind simi. 
lar to his evidence, about that time, then 
the fact thus proved may be taken as cor¬ 
roborative of As statement in evidence 
that he did so, and as showing the con- 
sistency of his testimony and conduct. To 
pursue this matter a little further, we may 
take the instance of a first information 
report made by A. Its contents are not 
evidence of the truth of the matters stated 
therein ; but it may be proved in evidence 
that A made it, and the contents of the 
report may be proved in order to corroborate 
A’a testimony when he is later called as a 
witness. We think that the phrase “inde. 
pendent” testimony used in this connexion 
has given rise to misconception. Baring 
the course of the elaborate arguments to 
which we have listened, a vast number of 
oases were cited to us from different parts 
of India and from England both before and 
after the passing of the Evidence Act. It 


has become apparent that words employed 
in one case in a wide sense have been 
employed in another in a restricted sense, 
and that similar difficulties have been 
approached from varying angles by the 
different Courts. We are of opinion that 
an exhaustive examination into all these 
interpretations of the law is not called for 
in our judgment, but that we should lay 
down clear propositions which interpret 
the Evidence Act and which are to be 
applicable to all Courts in British Burma 
for the future. We also desire to state that 
in questions relating to matters expressly 
provided for in the Evidence Act, it must 
not be dealt with as a mere modification of 
the law of evidence prevailing in England. 
The Evidence Act is, as it was intended to 
be, a complete Code of the law of evidence 
in British Burma. 

From a consideration of all the matters, 
to be dealt with it is apparent: First: 
Provided it has been established by ex. 
traneous evidence or matters appearing on 
the record that the accomplices are not 
acting in collusion with one another, the 
cumulative effect of the evidence of two or 
more of them may be sufficient to remove 
the prima facie presumption of the indi¬ 
vidual unworthiness of credit of their state, 
ments, and, if this be the case, a conviction 
may legitimately be recorded upon their 
statements alone, if the Court is convinced 
of their truth. The same observation applies 
to the cumulative effect of the evidence of 
an accomplice and the confession of a co- 
accused where the presumption of their 
unreliability has, in the special circum- 
stances, been rebutted. Secondly: That 
evidence from a source which is not prima 
facie unworthy of credit may prove a fact 
which displaces in a particular case the 
presumption that an accomplice isunworthy 
of credit. Thirdly: That corroboration must 
proceed from a source extraneous to the 
person whose testimony it is sought to cor. 
roborate. But it may consist of extraneous 
proof of a fact relating to that very person's 
prior conduct. The above conclusions, in 
so far as they differ from dicta on the same 
point in either, 9 Bang 404^ at p. 427 or 
1937 B L B 110,* must be regarded as 
aupers^ing the earlier dicta. What has been 

1. Aung Hla v. Emperor, (1931) 18 A I B Bang 
333=1981 Ci C 875=186 1 0 849=88 Or L J 
206=9 Bang 404 (8 B). 

3. Nga Aung Fe v. Emperor, (1987) 24 A I B 
Bang 309=169 I 0 706=1987 B B 110=88 
Or 1/ J 786. 


180 Rangoon The King v. Maung Kan Tun (Mackney J.) A. I. R. 



When a Judge charges a jury he should 
tell them what the law is, and should 
advise them to look for corroboration where 
the circumstances require it as a matter of 
caution: he should also direct them as to 
the nature of the corroboration, that it 
should come from a source extraneous to 
the person whose testimony it is sought to 
corroborate, and not prima facie unworthy 
of credit; and he should tell them that it 
should be in a material particular, and 
should implicate the accused person himself 
with the commission of the crime charged. 
But the jury are the sole judges of the 
facts, and once they have received a proper 
warning it is they who must consider the 
need for corroboration or the sufficiency of 
corroboration in each particular case. When 
there is no jury, the Judge or Magistrate 
should approach evidence which is prima 
facie unworthy of credit with suspicion, but 
if after due regard to the matters on which 
a jury would have to be directed if the case 
were being tried by a jury, he is convinced 
of the truth of the evidence for the prose¬ 
cution and considers that the guilt of the 
accused has been proved beyond all reason¬ 
able doubt, he should convict. The test in 
reviewing all such cases in appeal is whether 
a conscientious and intelligent jury, properly 
cautioned, would have recorded a con vie- 
tion; and if there is a doubt upon this 
matter then a conviction recorded by a 
Magistrate or Sessions Judge will not be 
supported. Finally, we are of opinion that, 
in all cases in which the prosecution relies 
upon the evidence of two or more accom¬ 
plices or approvers and it is likely that the 
Court will be asked to convict upon their 
statements because the circumstances show 
that they were made without collusion, 
there must be on the record sufficient 
evidence from which the Court can arrive 
at a clear finding on this point; in such 
cases the evidence of the investigating 
officer will often be extremely useful. We 
have no doubt that in many cases such 
evidence will enable Courts to convict with 
safety a guilty person who might otherwise 
escape owing to the suspicion that the ac¬ 
complices or approvers may have wickedly 
conspired to throw guilt upon an innocent 
person. We also have no doubt that in 
many cases the absence of such evidence 
may permit guilty persons to go unpunished, 
because the presumption that acconiplices 
and approvers are unworthy of credit has 


not been, when in the particular case it 
might have been, satisfactorily displaced. 
d.s./r.K. Answer accordingly. 
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The King 

V. 

Maung Kan Tun. 

Criminal Revn. No. 540-B of 1937, De¬ 
cided on 28th September 1937, from order 
of Township Magistrate, Myittha, D/- 27th 
April 1937. 

Burma Village Act (6 of 1907), S. 12 —* Per* 
son who did not pay thathameda tax asked by 
headman to appear at Township Ofhee —■ 
Failure to appear is no offence. 

If a person who has not paid thathameda tax 
is directed by bis headman to appear at a Town* 
ship OfiBce but fails to do so, he does not commit 
any offence punishable under S. 12, as the pay 
ment of such tax is not a public duty imposed 
upon a villager by the Act. [F 180 0 2] 

Order. — If a person who has not paid 
his thathameda tax is directed by his head, 
man to appear at a Township Office but 
fails to do so, he does not commit any 
offence punishable under S. 12 of the Village 
Act. S. 12 punishes a person residing in 
a village tract who refuses or neglects to 
perform any of the public duties enforced 
upon him by this Act, or by any rule there, 
under. The payment of thathameda tax 
is not a public duty imposed upon a villager 
by the Village Act, nor is it any part of his 
public duties to betake himself to any spot 
which the headman chooses to order him 
to visit, nor can it be said that by attend- 
ing a Township Office he was in any way 
assisting the headman in the execution of 
his public duties under the Village -Act. 
When a villager pays his thathameda tax 
to his headman he does not assist the head, 
man in collecting thathameda tax in the 
sense intended in Ss. 8 (l) (i) aod 11 (d) of 
the Act. The conviction of Maung Kan 
Tun in the present case is therefore entirely 
illegal. As a matter of fact it now appears 
that Maung Kan Tun should not have been 
assessed to thathameda tax at all. The 
finding and sentence passed upon him are 
set aside and the fine paid by him shaU be 
refunded to him. 

S.O./B.K. Gonviction set asxds. 
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Mosely J. 

Tun Ya — Applicant. 

V. 

The King. 

Criminal Eevn. Appln. No. 376-B of 
1937, Decided on 2nd September 1937, for 
review of order of the First Addl. Special 
Power Magistrate, Myitkyina, D./ 29th 
May 1937. 

(a) Government of Burma Act (1935), S. 100 
— ‘Acts relating to tbe Police Forces* — Inter¬ 
pretation. 

The Acts relating to the Police Forces referred 
to in S. 100, Government of Burma Act, are the 
General Police Act and the Local Police Acts, 
such as the Rangoon Police Act (Burma Act 4 of 
1899). LP 183 0 11 

(b) Criminal P. C. (1898), S. 197 (1) — 
Delegation by Local Government of its power 
to appoint and consequently to remove sub¬ 
ordinate ofAcer—Power still remains vested in 
Local Government and its sanction to prosecute 
officer is necessary. 

Tbe delegation by tbe Local Government of its 
power to appoint and consequently to remove an 
ofi5cer only means that the Local Government 
performs that act itself through the medium of a 
particular officer as the channel through which it 
is done, and it is an ordinary case of gui facit -per 
alittm, facit per se. It is no doubt done in accord* 
ance with the delegation, but nevertheless it 
remains the act of the Local Government and 
hence the sanction of tbe Local Government is 
necessary under 8. 197 (1) for tbe prosecution of 
the officer : A I B 19S5 Rang 263 (F B), Foil. 

(P 183 C 1, 2] 

(c) Criminal P. C. (1898), S. 197 (1)—Sane- 
tion is condition precedent. 

Under B. 197 (1) sanction is a condition indis* 
pensable to tbe taking of cognizance by a Iklagis* 
trate who would otherwise be incompetent to try 
the case: AIR 1917 Bom 33,Rel. on. [P 184 C 1) 

(d) Criminal P. C. (1898), S. 197 (1)—Sanc¬ 
tion to prosecute subordinate officers is neces¬ 
sary. 

Though it was not the intention of the Legisla¬ 
ture when enacting 8. 197, sub-s. (1) that the 
sanction of the Local Government should be 
requisite to the prosecution of subordinate officers, 
yet the effect of delegation by the Local Govern¬ 
ment of tbe powers of punishment of such officer 
must be to make that sanction a preliminary 
requisite to prosecution '.AIR 1926 All 271 and 
AIR 1936 Mad 442, Ref. (P 184 0 2] 

(e) Police Act (1861), S. 7 — Delegation of 
discipUnery powers under S. 7 by Local 
Government is ultra vires. 

Tbe General Police Act confers the powers of 
appointment (which connote punishment), on cer¬ 
tain designate officers, and the Xiocal Govern¬ 
ment cannot by any rule framed by it delate 
disciplinary powers to those officers; such delega- 
tion of the powers under B. 7, General Police Aet, 
is ultra vires of the Local Government. 

CP 184 0 3] 


C. H. Campagnao — for Applicant. 

A. Eggar, Advocate-General — 

for the Crown. 

Order.—This is an application in revi¬ 
sion against a sentence of eight months’ 
rigorous imprisonment and a fine of Rs. 250 
or, in default, two months’ rigorous impri¬ 
sonment, passed on the applicant Maung 
Tun Ya, a Sub.Inspector of Police, who 
was convicted under S. 384, 1. P. C., of 
extorting a sum of Rs. 200 from the 
ywaga^ing of a village in Myitkyina dis¬ 
trict. The case was instituted in February 
1937, on a complaint by the Assistant 
Superintendent of Police. The appeal was 
dismissed by the learned Sessions Judge. 
I see no reason for interfering in revision 
with either the conviction or the sentence 
on the facts. It has not been contended 
that the acts complained of were not com¬ 
mitted by the officer while acting, or pur. 
porting to act, in the discharge of his 
official duty. The only ground on which 
this application has been beard was that 
the Magistrate acted without jurisdiction 
in taking cognizance of the case without 
the previous sanction of the Local Govern, 
ment as required by S. 197 (l). Criminal 
P. C. The relevant portion of this section 
is as follows: 

. . . When any public servant who is not re¬ 
movable from bis office save by or with the sanc¬ 
tion of a Local Government or some higher 
authority, is accused of any offence alleged to have 
been committed by him while acting or purport¬ 
ing to act in the discharge of his official duty, no 
Court shall take cognizance of such offence except 
with the previous sanction of the Local Govern¬ 
ment. 

It appears from his Service Roll that 
the applicant was appointed Sub.Inspector 
of Police on probation by the Deputy 
Inspector.General of Police, and was con. 
firmed, again, by the Deputy Inspector. 
General of Police. The latest rules for the 
appointment and punishment of police offi. 
cers of and below the rank of Inspector of 
Police are contained in Police Department 
Notification No. 44 of 15th March 1937 
(Burma Gazette, Part I, 20th March 1937). 
These rules purported to be made in exer¬ 
cise of the powers conferred by S. 7, 
General Police Act, 1861. As regards Sub. 
Inspectors of Police, the authority by 
whom they are to be appointed is, in 
the case of Sub.Inspectors directly re. 
cruited, the Principal of the Provincial 
Police School, and in the case of Sub- 
Inspectors promoted from the ranks, the 
District Saperintendent of Police with the 
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previous approval of the Deputy Inspector- 
General of Police of the Range concerned. 
S. 4, General Police Act, 1861, refers to the 
offices of Inspector.General of Police and 
Deputy and Assistant Inspectors-General, 
and District and Assistant District Super, 
intendents of Police. S. 7 of the Act says 
that the appointment of all police officers 
other than those mentioned in S. 4 of this 
Act shall, under such rules as the Local 
Government shall from time to time sane- 
tion, rest with the Inspector-General, 
Deputy Inspectors-General, Assistant Ins. 
pectors-General and District Superinten¬ 
dent of Police, who may, under such rules 
as aforesaid, at any time dismiss, etc., any 
police officer. The rules originally framed 
under this Act are contained in Judicial 
Department Notification No. 249, Part I, 
Burma Gazette, 17th June 1893. Para. 12 
provides that promotions to and in the 
rank of Head Constable (now called Sub- 
Inspector of Police) shall be made by the 
Inspector-General on the recommendation 
of the District Superintendent of Police 
and the Deputy Commissioner. 

Ordinarily, under S. 16, General Clauses 
Act (10 of 1897), the power to appoint any 
person to fill an office carries with it the 
power to dismiss. S. 16 of that Act, as 
amended by Act 18 of 1928, reads as fol¬ 
lows : 

"Where by any Act of the Governor-General in 
Council or Eegulation, a power to make any 
appointment is conferred, then, unless a different 
intention appears, the authority having for the 
time being power to make the appointment shall 
also have power to suspend or dismiss any person 
appointed whether by himself or any other autho¬ 
rity in exercise of that power. 

However Notification 44 of 1937 did 
not leave the power of punishment to the 
authority by whom the appointment was 
made, nor direct that that power was to be 
exercised by superior authority, or how it 
was to be exercised, but purported to dele¬ 
gate to certain specified authorities the 
power of punishment including dismissal, 
and provided for the authority to whom an 
appeal against those punishments might be 
made. In the case of Sub-Inspectors of 
Police, (in all sections of the Force except 
the Flying Squads), the authority to whom 
the power of punishment has been dele¬ 
gated is shown as the District Superinten¬ 
dent of Police concerned (the appellate 
authority being the Deputy Inspector- 
General of Police of the Range concerned). 
The argument for the applicant is, in brief, 
that, as the authority to dismiss has only 


been delegated by the Local Government 
to District Superintendents of Police and 
not transferred outright to them, a Sub- 
Inspector of Police is not removable from 
his office save by or with the sanction of 
the Local Government, and, therefore, 
sanction to his prosecution is requisite 
under S. 197 (l). Criminal P. C. 

The reply to this rests mainly on S. 100, 
Government of Burma Act of 1935, which 
is as follows : 

Notwithstanding anything in the foregoing 
provisions of this part (Part 9) of this Act, the 
conditions of service of the subordinate ranks of 
the police forces shall be such as may be deter¬ 
mined by or under the Acts relating to those 
forces respectively. 

The “foregoing provisions” are Ss. 97 
and 98, which refer to the tenure of office, 
recruitment and conditions of service of 
civil servants in Burma. The argument 
for the applicant is as follows : S. 148, 
Government of Burma Act, provides that 
the existing law is to continue in force, 
and S. 128 of the Act provides for the 
continuance of provisions made under the 
Government of India Act until other provi. 
sion is made under the appropriate provi- 
sions of this Act. By S. 96-B (2), Government 
of India Act of 1920, the Secretary of State 
delegated the power of making rules for 
regulating the conditions of service and 
discipline of the civil services in India to 
the Governor-General in Council or to 
Local Goverments. Rules made by the 
Government of India under S. 96-B (2) 
were published in the Gazette of India, 
Part I, p. 552, 1924, and classified the 
Burma Police Service as a provincial ser. 
vice. It was provided in para. 13 that the 
Local Government may dismiss any officer 
in the provincial service; and in para. 15 
that the Local Government may delegate 
to any subordinate authority, subject to 
such conditions, if any, as it may prescribe, 
any of the powers conferred by R. 13, 
in regard to officers of the subordinate 
services. 

On 27th April 1926, the Secretary of 
State, under rules passed on that date, 
prescribed [R. 4(1)] that the rules regulating 
the conditions of service of provincial and 
subordinate services be delegated to liocal 
Governments of Governor’s provinces. On 
19th June 1930, the Secretary of State 
made certain rules under the powers con¬ 
ferred by sub-s. (2) of S. 96-B, Government 
of India Act; but R. 4 of the Delegation 
Rules of 1926 still remained in force : 13 
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(Bang 540^ atpp. 546 and 547. Disciplinary 
{Rules for the subordinate services, made in 
accordance with the Delegation Buies of 
•1926 by the Local Government, were 
^)ublished in General Department Noti- 
\fication No. 6 of 11th February 1926 (p. 19, 
Local Government Circulars, Vol. 2), and 
provided that the Local Government had 
■delegated the power of punishment, includ- 
•ing dismissal of Sub.Inspectors of Police 
to District Superintendents of Police (the 
appellate authority being the Deputy 
Inspector-General). As regards the power 
>of punishment, this of course amounts to 
•exactly the same thing as the last noti6ca. 
■tion of 1937, except that the Local Gov- 
'ernment in the Notification made under 
'the Delegation Buies of 1926 delegated the 
power of punishment under the rules framed 
‘Under the Government of India Act, while 
dn the Notification of 1937 they purported 
4o delegate these powers in virtue of their 
powers under S. 7, General Police Act, 
under the authority of S. 100, Government 
■of Burma Act, 1935. The learned advocate 
for the applicant wishes to construe S. 100, 
Government of Burma Act, as if it meant 
that the Act relating to the Police Forces 
was the Government of India Act. That 
jArgument, 1 conceive, is impossible. The 
•Acts relating to the Police Forces referred 
bo in S. 100, Government of Burma Act, 
are the General Police Act and the Local 
Police Acts, such as the Bombay District 
Police Act, the Calcutta Police Act, the 
Rangoon Police Act (Burma Act, 4 of 1899), 
etc. 

As to the meaning and consequences of 

delegation”, the learned advocate for the 
a>pplicant relies on 12 Rang 630,* a decision 
■of my own, the principle of which was 
approved by a Pull Bench in 13 Rang 540.' 
in 12 Rang 630,* a Sub.Inspector of excise 
was prosecuted for a criminal offence, and 
dt was held that the power to appoint Sub. 
Inspectors of excise was delegated by the 
(Local Government under the rules framed 
■under the Government of India Act by a 
•notification of the Excise Department. The 
case in 17 Cr L J 168* was followed. In 
: that case Ooutts-Trotter J. held that the 
I delegation by the Local Government of its 

a. Emperor v. Maung Bo Maung, A I B 1985 
Bang 268=1986 Ct 0 964=167 I 0 1084=86 
Or L J 1272=18 Bang 640 (F B). 

*S. Kyaw Htin v. Ahyoo, A 1B 1934 Bang 288= 
1984 Cr 0 1039=152 1 0 866=86 Or L J 77= 
12 Bang 630. 

38. In re Abdol Kbadar Saheb. AIB 1917 Mad 844 
=88 1 0 648=17 Cr L J 168. 


power to appoint, an officer only meant 
that the Local Government performs that 
act itself through the medium of a parti¬ 
cular officer as the channel through which 
it is done, and he says ; 

It is an ordinary case of qui facit per aliutn, 
facit per se. It is no doubt done in accordance 
with the delegation, but nevertheless it remains 
the act of the Local Government. 

It was there held that the sanction of 
the Local Government was necessary under 
S. 197 (l). Criminal P. C., for the prosecu¬ 
tion of the officer. These observations of 
Coutts-Trotter J. were agreed in by the 
Pull Bench in 13 Rang 540' which was a 
case where an Assistant Accountant of a 
treasury was prosecuted for embezzlement, 
but it was decided there that under the 
rules framed under the Government of 
India Act the Local Government had not 
authorized the Deputy Commissioner to 
act for them in appointing Assistant Ac. 
countants, that is to say, bad not delegated 
the power of appointment to the Deputy 
Commissioner, but had transferred out-and. 
out to him the power to appoint Assistant 
Accountants within his district, and by 
implication the power to remove or dis¬ 
miss them from their appointment. 

The basis of the decision in 12 Rang 
530* was approved ; but the ratio decidendi 
did not apparently commend itself to one 
of the Judges {see p. 552 ibid), who re- 
marked that the decision in 12 Rang 530* 
should have been based solely on the 
special provisions of the Excise Act without 
reference to the rules under the Govern, 
meat of India Act. No reasons were given, 
and, with respect, that matter was not 
before the Bench. The Government of 
India Act is an Act of the British Parlia¬ 
ment, and when it authorized the Secretary 
of State to frame rules or delegate the 
power to frame rules to the Government of 
India or to Local Governments, the rules 
so framed must be held to have over-ridden 
former legislation on the same subject, such 
as the Burma Excise Act passed by the 
local Legislature. The notification referred 
to in 12 Rang 530* purported to be made 
under S. 6, Excise Act, which itself gave 
the same power, that is to say allowing 
the Local Government to delegate to Com. 
missioners the power of appointment of 
Sub.Inspectors of Excise; but, though that 
notification purported to be issued undef 
the Excise Act, it was. 1 conceive, really 
issued or should have been issued tinder 
the authority conferred by the Government 
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of India. Act. The question "was academi¬ 
cal, as in each case the powers delegated 
were identical and to the same officer. It 
« may be interesting to note that 17 Cr L J 
168^ was followed by Bardswell J. in 
1934 M W N 370.^ That case was not 
available when 12 Rang 530^ was decided. 
17 Cr Ij j 168^ was also considered but 
dissented from in 48 All 264,^ another 
instance where an excise officer was pro¬ 
secuted, and that decision too, I may re. 
mark went on the provisions of R. 13 as 
published in the Gazette of India, 1924, 
though it was said that the Excise Act 
gave a similar power of dismissal and a 
similar power of delegation. 48 All 264® 
was followed in 58 Mad 787,® a judgment 
not available when Bo Maung's case^ was 
heard. In both these cases it was held 
that there was no distinction between an 
act of delegation and an act of empower¬ 
ment, and that S. 197 (l), Criminal P. C., 
was not intended to include, and did not 
include, public servants whom some lower 
authority had by law or rule or order been 
empowered to remove. In 48 All 264® it 
was put as follows : 

The authority which actually removes the pub¬ 
lic servant from office is not the authority of the 
Local Government, but the authority to whom, 
the power is delegated. 

I am bound however by the Full Bench 
decision of this Court, which is to the 
effect that where the power has been de¬ 
legated the sanction of the Local Govern¬ 
ment is necessary. 

For the Crown it is submitted that S. 12 
of the Frontier Districts Criminal Justice 
Regulation, 1925 (Burma Code, p. 224-A) 
enacts (para. 12) that no sentence shall be 
reversed or altered on appeal or revision 
on account of any irregularity of procedure 
unless the irregularity has occasioned a 
jfailure of justice. It is however apparent 
.on the face of it that sanction is a condi- 
;tion indispensable to the taking of cogniz. 
ance by a Magistrate, who would otherwise 
be incompetent to try the case; and if any 
authority is necessary on the point, 42 
|Bom 172^ may be referred to. The diffi¬ 
culty in the present case is that Notifica- 

4. Narayana v. Emperor, (1934) M W N 870. 

6. Emporor v. Jalal-ud>diii, AIR 1926 All 271 
=92 I 0 857=27 Cr L J 346=48 All 264=24 
A L J 280. 

6. Pichai Filial v. Balasundara Mudaly, AIR 

1986 Mad 442=1935 Cr 0 619=167 I 0 24= 
36 Or L J 1241=68 Mad 787=68 M L J 608. 

7. Emperor v. Bhimaji Venkaji, AIR 1917 Bom 

33—44 I C 464=19 Or L J 842=42 Bom 172 
=20 Bom L B 69. 


King (Mosely J.) A. I. 

tion No. 44 of 15th March 1927, directs 
that Sub.Inspectors of Police be appointed 
by certain officers—it is immaterial whom 
for this purpose — while the officers in 
whom the power rests to punish have not- 
been nominated, nor has that authority 
even been conferred on them, but delegated, 
and I may remark in the case of a Sub. 
Inspector of Police directly recruited, dele, 
gated to an officer other than the one by 
whom he was appointed. It is argued for 
the Crown that, though the authority to 
punish has been delegated, yet that delega. 
tion was pure surplusage, and that it 
existed already under the Police Act in the- 
officer by whom the appointment was 
made. I agree with what was said in 48- 
All 264® and 58 Mad 787® that it was not- 
the intention of the Legislature when en¬ 
acting S. 197, sub-s. (1), Criminal P. C., 
that the sanction of the Local Government 
should be requisite to the prosecution of 
subordinate officers, but the effect of dele- 
gation of the powers of punishment must 
be to make that sanction a preliminary 
requisite to prosecution. 

The question however in the present 
case is whether the delegation of these 
powers under the General Police Act under 
the Notffication of 1937 was ultra vires of 
the Local Government. I am of the opinion 
that it was ultra vires. The General Police 
Act confers the powers of appointment, 
(which connote punishment), on certain 
designated officers, and the Local Govern, 
ment cannot by any rules framed by it 
delegate disciplinary powers to those offi. 
cers. It is conceivable that the Local[ 
Government might order such officers to 
exercise their disciplinary powers subject 
to its control or approval, but that has not 
been done, and I consider it to be a differ, 
ent thing from delegating such powers to 
be exercised on the Local Government’s 
behalf. I must hold that the powers of 
punishment rest in the officers appointed 
in such behalf by S. 7, General Police Act. 
It follows that the delegation of these 
powers to them was ultra vires of the 
Local Government, which was not the 
authority empowered to punish, such 
authority being the officers designated. It* 
ensues then that sanction of the LocaL 
Government to prosecute a subordina^ 
police officer is not required, and this appli¬ 
cation in revision will be dismissed. 

d.s./r.K. Application dismissed.. 
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SPECIAL BENCH 

Roberts C. J., Mya Bu 
AND Ditnkley JJ. 

P. B. Bose — Appellant. 

V. 

M. B. N. Chettyar Firm and anothei - 

Respondents. 

Letters Patent Appeal No. 1 of 1937, 
Decided on 14th January 1938, from decree 
of High Court, D/, 18th August 1936. 

(a) Damages — Suit for — Conversion — 
Piece of land belonging to M wrongly included 
in mortgage executed by P in favour of B — 
Fact brought to notice of B —Land let out by Af 
to P and P cultivating land and paying rent to 
M—B bringing a suit on his mortgage and 
obtaining order of appointment of receiver for 
collecting produce of mortgaged land—Land 
belonging to M wrongly included in application 
—Receiver realizing produce of land belonging 
to M and disposing of sale proceeds in meeting 
expenses— M bringing suit to recover rent from 
the land impleading P, B and receiver as defen* 
dants— Held that M bad no cause of action 
against B and receiver on ground of conversion 
nor any against B on ground of negligence. 

Negligence in law is the breach of duty to take 
care and want of care is only actionable at the suit 
of a person, who has suffered damage because the 
defendant has acted in breach of a common law 
duty towards him or of a statutory duty towards 
the public at large or a class of the public of which 
he is a member. [P 188 C 2; P 189 C 1) 

A piece of land belonging to the plaintiff M was 
wrongly included in the property covered by a 
mortgage executed by one P in favour of B. The 
fact was brought to the notice of B who thereupon 
ceased to have a^ interest as a mortgagee in that 
piece of land. The land was let out by M to the 
mortgagor P who cultivated it and paid the rent. 
Later on B brought a suit on basis of his mortgage 
and obtained an order of appointment ofreceiver to 
^Ilecttheproduce of the mortgaged land, wrongly 
Including m it the piece of land belonging to M. 
The receiver collected the crop grown on that piece 
of land and sold it away, and the amount realized 
was spent in meeting hisexpenses. Mtheubrought 
a suit to recover the rent in respect of that piece 
of land impleading P and B and the receiver as 
defendants. The High Court passed a decree 
against B and the receiver and dismissed the suit 
gainst P. B filed a Letters Patent appeal joining 
M and the receiver as respondents: 

Held that if there was any right of action 
against the receiver, it was for conversion and the 
suit against him was liable to be dismissed on the 
simple ground that M was not the owner of the 
produce of the land, nor was M ever in possession 
of the produce or entitled to immediate possession 
thereof and M therefore could not maintain an 
action of conversion in respect of the produce. If 
any person had a cause of action on ground of con* 
version it was P who was the owner and in actual 
poMession of the crop. On a strict construction of 
the pleadings, M having based his suit against B 
on ground of conversion was not entitled to claim 
a decree against him on a cause of action on 


negligence. M could not base his action against B 
even on the ground of negligence. Negligence not 
being actionable per so although B had been 
negligent in making an incorrect application for 
appointment of receiver, yet before M could succeed 
onground of negligence on part of B, M was bound 
to establish that B owed a duty to him to take 
reasonable care. B not having had any notice of- 
the alleged agreement in the contract of tenancy 
between M and P, that P was not todisposeofany 
part of the produce until the rent had been paid, 
B owed no duty towards M to take reasonable 
care. The order of the High Court dismissing the 
suit as against P was made without jurisdiction 
and was of no effect and could not be acted on 
and the decree of the original Court against P 
subsisted: A I B 1936 P C 3i; (1932)' A G 562 
and AIR 1927 P C 252, Bel. on; A I B 1934 
Rang 321, Bef. [P 186 0 2; P 187 C 1, 2; 

P 188 C 1, 21 

(b) Civil P. C. (1908), O. 1, R. 3—Decree 
for damages for breach of contract against one 
defendant and for damages in tort against 
another in respect of damages arising in same 
transaction, can be passed in same action— 
There is no misjoinder of defendants. 

A decree for damages for breach of coutract 
against one defendant and a decree for damages in 
tort against another defendant in respect of dama¬ 
ges arising out of the same transaction can be 
passed in the same action. Defendants against- 
whom damage is claimed on these two causes of 
action can be joined in the same suit. O. 1, B. 3- 
covers such a case and there is no misjoinder of 
defendants. [P 188 0 1, 2} 

P. K. Basu — for Appellant. 

P. S. Chari — for Respondent No. 1. 

Dunkley J> —This is a special appeal 
under Cl. 13, Letters Patent of this- 
High Court, on a certificate granted by 
Baguley J., in Second Appeal No. 84 of 
1936. All parties are agreed that on this 
certificate the \vhole appeal is open to our 
consideration and in deciding the questions 
of law involved we are in the same position 
as was the learned Judge who heard the- 
second appeal. 1 mention this point because 
it is of importance owing to the changes 
in the positions of the parties during the 
course of the various proceedings. One Po- 
Tun, purporting to be the owner thereof, 
mortgaged by simple mortgage 154 acres of 
agricultural land to one P. B. Bose. After 
the execution of the mortgage deed, in liti. 
gation between Po Tun and the M. B. N. 
Chettyar Firm it was decided that the 
M. R. N. Firm was the real owner of 38 
acres, out of the 154 acres mortgaged by Pn 
Tun to Bose, and was entitled to possession 
thereof. This fact was brought to the 
knowledge of Bose, who ceased thereupon 
to have any interest as mortgagee in these' 
38 acres. A portion of the area mortgaged 
to Bose was cultivated by Po Tun himself 
and the remainder was leased by Po Turn 
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"to tenants. Po Tun remained in occupation 
of the 38 acres, to which the M. R. N. 
Firm had established its title, as the tenant 
of that firm. 

Bose subsequently brought a suit on his 
mortgage (Civil Regular No. 15 of 1934 of 
■the Assistant District Court of Pyapon) 
and at the same time applied for the 
appointment of a receiver to collect the 
produce and rental paddy of the mortgaged 
•lands (Civil Miscellaneous Case No. 17 of 
1934 of the Assistant District Court of 
Pyapon). Bose, by a careless error, brought 
his mortgage suit in respect of the whole 
area of 154 acres, and his application for 
the appointment of a receiver was made in 
^respect of the crops and rents of the whole 
area, the 38 acres being treated in the 
application as land which Po Tun was him. 
self working as owner. The application for 
appointment of receiver was granted and 
U Ba Shwe, Bailiff of the Township Court 
•of Kyaiklat, was appointed receiver. He, 
in accordance with his order of appoint- 
•ment, proceeded to collect the whole crop 
grown on the 38 acres owned by the M. R. 
N. Firm. The agent of the firm protested 
to the receiver, who referred him to the 
Court, and the agent then approached 
Bose, who at once made an application to 
the Court to release the crops grown on 
these 38 acres from the custody of the 
Receiver, and an order was made accor. 
•dingly. But when the order was communi¬ 
cated to the receiver he had already sold 
■the whole of the crop and had, according 
to his own allegation, paid away the whole 
•of the proceeds of the sale in meeting the 
-expenses of collecting the crop. The M. R. 
N. Firm then brought a suit for the re¬ 
covery of the rent of these 38 acres in 
Oivil Regular No. 161 of 1935 of the Town¬ 
ship Court of Pyapon. Three defendants 
were impleaded in this suit, Po Tun on his 
-contract to pay the rent and P. B. Bose 
and the receiver in tort. The cause of 
•action against Bose and the receiver is set 
out in para. 6 of the plaint as follows : 

That the plaintiS submits that defendants 2 and 
3 had no right to the rents in respect of the afore¬ 
said land and the realization and appropriation 
thereof by them amount to wrongful conversion 
on their part. 

In the Township Court, the M. R. N, 
Firm obtained a decree against Po Tun for 
the amount of the rent due, but the suit 
against Bose and the receiver was dismis- 
•fled. Po Tun did not appeal against the 
•decree passed against him, but the M.R. N. 


Firm appealed in regard to the dismissal of 
the suit against Bose and the receiver, and 
Po Tun was joined as a respondent in this 
appeal (Civil Appeal No. 44 of 1935 of the 
Assistant District Court of Pyapon). The 
learned Assistant District Judge allowed 
the appeal on the ground that 

it is DOW settled law that a landlord has a sort of 
charge od the rental paddy and he can follow it in 
the hands of a third party who takes it with 
notice of the charge, 

and he decreed the suit against Bose and 
the receiver. They, in their turn, then 
brought Second Appeal No. 84 of 1936 of 
this High Court against the judgment and. 
decree of the Assistant District Court, and 
joined the M. R. N. Firm as the only res¬ 
pondent; Po Tun was not a party to this 
second appeal. Baguley J. in his judgment 
in the second appeal, with respect, rightly 
pointed out that, apart from a special con. 
tract, a landlord of agricultural land has 
no charge or lien of any kind on the crop 
grown by his tenant for the payment of 
bis rent. The produce of the land belongs 
to the tenant, who is in occupation of the 
land and by his labour and skill grows 
the crop, and, unless there is an agreement 
to the contrary between the landlord and 
the tenant, the landlord has no right to 
require that his rent shall be paid before 
the tenant disposes of the produce. The 
learned Judge then proceeded to examine 
the liability of Bose and the receiver in 
tort, and came to the conclusion that both 
were liable in tort to the M. R. N. Firm, 
and confirmed the decree of the Assistant 
District Court against them, although on 
other grounds. Against this judgment, P.B. 
Bose obtained a certificate for further 
appeal, and joined the M. R. N. Firm and 
the receiver as respondents, and this is the 
appeal which is now before us for decision. 

In the second appeal, the learned Judge 
did not specifically state the grounds on 
which he held that the M. R. N. Firm had 
a right of action against the receiver, but 
if I understand his judgment correctly, he 
held that the receiver was liable for con. 
version. Certainly the receiver was not 
guilty of any negligence and therefore ifj 
there is any right of action against him, it, 
must be for conversion. The suit agaii^ 
the receiver must in consequence, be dis¬ 
missed on the very simple ground that the 
plaintiff M. R. N. Firm was not the owner 
of the produce of the land, nor was the 
firm ever in possession of the produce or 
entitled to the immediate possession of it, 
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, and therefore the firm could not maintain 
an action of conversion in respect of the 
produce. If the pleadings were construed 
strictly, the above ground would be suflB. 
cient to dispose of the claim against P. B. 
Bose, also because the plaintiff as I have 
set out, specifically charged Bose with 
being guilty of conversion, and the plain, 
tiff is not entitled to succeed on a cause of 
action based on negligence, which is an 
entirely different cause of action to that 
which he set up in his plaint. But the 
'learned Judge in second appeal construed 
'the pleadings with the utmost liberality 
and examined the liability of Bose on the 
ground of negligence and held that he was 
(liable on this ground. It therefore behoves 
•us to consider whether the M. R. N. Firm 
could maintain an action in negligence 
against P. B. Bose. That Bose showed 
•want of care in making his incorrect appli- 
•cation for the appointment of a receiver, 
and that it was owing to this w’ant of care 
that the crop grown on the M. R. N. Firm's 
iland was sold, and in consequence the 
M. R. N. Firm has been in fact unable to 
■recover the rent from Po Tun, cannot bp 
.gainsaid; but negligence per se is not 
actionable. In the recent case in (1936) 
A C 85’“ at p. 103 their Lordships of the 
Privy Council stated the law as follows : 

The mere fact that a man is injured by another’s 
act gives in itself no cause of action : if the act 
•Is deliberate, the party injured will have no claim 
in law even though the injury is intentional, so 
■long as the other party is merely exercising a legal 
right: if the act involves lack of due care, again no 

• case of actionable negligence will arise unless the 
■duty to be careful exists. 

In (1932) A G 562* at pp. 618 and 619, a 
•d^ision of the House of Lords which was 
discussed and adopted by the Privy Coun- 
-cil in (1936) A C 85,^ Lord l^acmillan said 
•in the course of his speech : 

The law takes no cognizance of carelessness in 
•the abstract. It concerns itself with carelessness 
only where there is a duty to take care and where 
failure in that duty has caused damage. In such 

• oiroumstances carelessness assumes the legal 
quality of negligence and entails the consequent 

in Uw of negligence.The cardinal princi- 

iple of liability ,ia that the party complained of 
should owe to the party complaining a duty to 
•take care and that the party complaining should 

• be able to prove that be has suffered damage in 
•consequence of a breach of that duty. 

1. Grant v. Australian Knitting Mills, Ltd. 
(1986) 28 A m P 0 84 = 159 I 0 667=(1988) 
A C 86. —' / 

■S. M’Alister (or Donoghue) ▼. Stevenson, (1982) 
A 0 669 = 101 L J P C 119 1932 8 0 (H L) 

81=1989 So L T 317=147 L T 281=37 Com 
Caa 860=76 8 J 396=48 TLB 494. 


In order therefore that the M. R. N. 
Firm may succeed on the ground of negli- 
gence against Bose, it must be established 
that in the circumstances of this case Bose 
owed a duty to the firm to take reasonable 
care. The legal conception of the word 
“duty” has, no doubt, been widely extended 
by recent decisions. The most authorita. 
tive exposition of the present law is to be 
found in the speeches delivered in (1932) 
A C 562.* Lord Atkin in the course of 
his speech said at p. 580 : 

You must take reasonable care to avoid acts or 
omissions which you can reasonably foresee would 
be likely to injure your neighbour. Who, then, in 
law is my neighbour? The answer seems to be— 
persons who are so closely and directly affected 
by my act that I ought reasonably to have them 
in contemplation as being so affected when I am 
directing my mind to the acts or omissions which 
are called in question. 

Lord Macmillan said (at p. 619) : 

What, then, are the circumstances which give 
rise to this duty to take care? In the daily con¬ 
tracts of social and business life human beings ace 
thrown into, or place themselves in, an infinite 
variety of relations with tbeir fellows ; and the law 
can refer only to the standards of the reasonable 
man in order to determine whether any particular 
relation gives rise to a duty to take care as between 
those who stand in that relation to each other. 

What are the facts of this case upon 
which it is said that Bose owed a duty to 
the M. R. N. Firm ? There was an agreement 
of tenancy between Po Tun and the firm ; 
it is an incomprehensible document, but it 
might be construed as containing an under, 
taking by Po Tun not to dispose of any 
part of the crop until the rent had been 
paid. If Bose had had notice of this agree, 
ment it might be (although it must not be 
understood that I express any opinion on 
this point) that he would be under a duty 
to see that the rent was paid, before at his 
instance a receiver took possession of the 
crop ; but it is common ground that Bose 
did not have notice of this agreement. The 
only ground on which an attempt has been 
made to base the existence of such a duty 
is the assertion of the existence of a vague 
custom, of which there is no evidence, that 
landlords of agricultural land in Burma 
generally expect to be paid tbeir rent out 
of the produce of the land. Adopting the 
language of Lord Atkin, does the existence 
of this general expectation on the part of 
landlords, if it does exist, cause the M. B. N. 
Firm to be so closely and directly affected 
by the act of Bose in applying for the 
appointment of a receiver that Bose ought 
reasonably to have had the firm in con¬ 
templation as being so affected when ha 
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was directing his mind to the making of 
his application ? The answer to this ques. 
tion must clearly be in the negative; 
otherwise the result would plainly be that 
every purchaser from a tenant of the 
latter’s crop w'ould be liable to an action 
in negligence if, before making his purchase, 
he did not first satisfy himself that the 
tenant had paid his rent, a proposition 
which on the face of it is absurd. The 
conclusion therefore is that in the circum¬ 
stances of tliis case Bose owed no dutv to 
the M. E. N. Firm, and thei'efore the 
M. E. N.Firm could not maintain an action 
in negligence against Bose. 

We have had cited to us certain unre. 
ported decisions of this Court regarding 
the rights of a judgment-creditor who 
attaches the crop of his judgment-debtor, 
who is a tenant of the land which he cul. 
tivates, but these decisions have no bear, 
ing on the present case. They proceeded 
on the ground that the judgment.creditor 
could attach only the right, title and 
interest of the judgment.debtor in the crop, 
and in this sense the judgment-creditor 
“steps into the shoes” of the judgment, 
debtor and is bound by the contracts 
entered into by the judgment.debtor in 
regard to the crop. An application for the 
appointment of a receiver is on an entirely 
different footing, for, the receiver holds the 
property subject to the orders of the Court 
and not for the benefit of any particular 
party : 12 Bang 437.^ It has been brought 
to our notice that the learned Judge, 
purporting to act under O. 41, E. 33, Civil 
P. C., has in bis judgment made an order 
affecting a person who was not a party to 
the second appeal, in that he has dismissed 
the suit as against Po Tun who, as I have 
said, did not appeal in respect of the decree 
which was passed against him. The 
learned Judge appears to have thought that 
there was a misjoinder of defendants in 
the original suit, and that a decree based 
on a breach of contract against one defen. 
dant and a .decree for damages in tort 
against another defendant cannot be made 
in the same suit. With the greatest res¬ 
pect, this is a misconception of the law. 
There was no misjoinder of defendants in 
this case; the provisions of O. 1, R. 3, 
Civil P. 0., cover the joinder of the three 
defendants in the suit in the Township 
Court. There is no reason why a decree 

• 8. Ma Joo Tean v. Collector of Rangoon, (1934) 21 
AIR Rang 821=165 I C 776=12 Rang 437. 


for damages for breach of contract against 
one defendant and a decree for damages in 
tort against another defendant should not 
be passed in the same action; in (1936)1 
A C 85^ the Privy Council made a decree 
against the retailer of the underwear for 
breach of contract and against the manu. 
facturer of the underwear in tort. 

Our difficulty, however, is that Po Tun 
is not a party to the appeal before us; but 
it is, we think, necessary that we should 
point out that in 6 Eang 29'* their Lord, 
ships of the Privy Council laid down that 
E. 33 of O. 41, Civil P. C., must be read 
together with E. 20 of the same Order and 
that a decree cannot be made by an Appel, 
late Court affecting a person who is not 
before the Court. The order dismissing 
the suit against Po Tun was made without 
jurisdiction and we must therefore point 
out that it is of no effect and cannot be 
acted on; that is, the decree of the original 
Court against Po Tun stands. As regards 
P. B. Bose and the receiver U Ba Shwe, 
this appeal is allowed, the judgments and 
decrees of the Assistant District Court, 
Pyapon, on first appeal and of this Court 
on second appeal are set aside and the 
judgment and decree of the Township 
Court of Pyapon, dismissing the suit as 
against them, is restored with costs in their 
favour in all Courts. We assess the advo¬ 
cate’s fee in this Court at ten gold mohurs. 

Roberts C. J. — I have had the advan¬ 
tage of reading the judgment of my brother 
Dunkley in this Oase. It sets out the facte 
in detail and reaches conclusions with 
which I entirely agree. It is therefore 
necessary to say only a very few words. 
The respondents the M. E. N. Cbettiar 
Firm were the landlords of Po Tun, but 
they had no lien or charge upon his cropr 
as has been pointed out by the learned 
Judge in second appeal. They had no 
right to its possession though it is true 
that in the normal course of events the 
tenant would be enabled to pay his rent 
out of his crop. Accordingly a seizure of 
the crop of which Po Tun was the undis¬ 
puted owner, and of which he was in 
actual possession could give no one except 
Po Tun himself the right to maintain an 
action for damages for conversion. 

Negligence in law is the breach of a dutyj 
to take reasonable care; and want of care . 

4. Chokalmgam Chetty v. Seethai Ache, (1927)14 
A I R P 0 262=107 I C 287=55 I A 7—& 
Rang 29 (P 0). 




1938 


RAt Mahal Panday v. Maung Po Sein (Mosely J.) Rangoon 189 


is therefore only actionable at the suit of a 
person who has suffered damage because 
the defendant has acted in breach of a 
common law duty towards him, or of a 
statutory duty towards the public at large 
or a class of the public of which he is a 
member. The seizure of Po Tun’s crops 
may have been a conversion actionable at 
his suit but it is mistaken law to say that 
a stranger who cannot maintain an action 
for conversion, can maintain an action for 
damages for negligence because the damages 
from a wrongful conversion results in the 
owner in possession being unable to fulfil 
his contractual obligations. To hold this 
would in effect be to enable third parties 
to sue for negligence upon the same facts 
a,s those on which an undisputed owner in 
actual possession can maintain an action 
for trover; since it would be said that 
whenever the seizure was wrongful there 
was a want of care in making it. It seems 
to me that a test to be applied is to 
examine the nature of the rights of the 
M. R. N. Ohettyar Firm against Po Tun if 
there had been no seizure by the receiver 
and Po Tun had kept the paddy and not 
sold it. The firm might have had an action 
ex contractu for the rent, but not an action 
of detinue, because they had no right to 
the possession of the crop, nor was there 
any contract of bailment. I have examined 
the contract of tenancy, in this case with 
some care. It is in a printed form but its 
provisions are far from clear and it seems 
a pity that agreements of this kind should 
not, if they cannot be drawn up under 
legal advice, at least follow precedents from 
which the legal position can be ascertained 
elearly. The contract in this case does not 
state that any paddy shall be the property 
of the paddy land owners until the rent is 
paid, but it contains a covenant by the 
tienants to deliver good paddy measured in 
4rhe baskets of the paddy land owners at 
«uch place as may please the latter and a 
covenant not to alienate or use any paddy 
till the rent is paid. Under it therefore 
the paddy belongs to the tenant and an 
actionable wrong suffered by Po Tun at 
the hands of third parties in respect of his 
paddy is thus no concern of the M. R. N. 
Ohettyar Firm at all. 

The learned trial Judge in second appeal 
thought that Bose should have had the 
firm in contemplation when he had notice 
that part of the land had passed to their 
possession and ownership. It had in fact 
passed into their ownership but Po Tan 


was their tenant in occupation and the 
crops belonged to him. I therefore agree 
with my learned brother Dunkley that this 
appeal should be allowed in the terms 
stated by him in his judgment. And I also 
agree that the order made in second appeal 
dismissing the suit against Po Tun was, 
for the reasons stated by my learned 
brother, without jurisdiction and is of no 
effect. 

Mya Bu J. —I have had the advantage 
of reading the judgments of my learned 
brother, Dunkley J., and of my lord the 
Chief Justice. I concur in their conclu- 
sions and have nothing more to add. 

R.M./r.K. Appeal allotued. 


A. 1. R. 1938 Rangoon 189 

Mosely J, 

Rai Mahal Panday — Applicant. 

V. 

Maung Po Sein — Opposite Party. 

Criminal Revn. No. 515.B of 1937, De¬ 
cided on 7th October 1937, from order of 
4th Addl. Magistrate (l), Rangoon, D/. 
28th August 1937. 

Government of Burma Act (1935), S. 124 (2) 
—Accused committed to SeMion* irrespective 
of whether acts done were in good faith or not 
—Order is contrary to S. 124 (2). 

An order purporting to commit the accused Sub. 
Inspector to Sessions without any finding as to 
whether the acts complained of were done in good 
faith or not is contrary to S. 124 (2), Government 
of Burma Act. [p jgg o 2] 

A. Eggar — for the Grown. 

Soorma — for Complainant. 

Order.—This application in revision was 
made by the Advocate.General against an 
order of the Fourth Additional Magistrate, 
Rangoon, passed in a committal proceeding. 
The case in question was one instituted by 
two chaprasis of the High Court against a 
Sub.Inspector of Police. The complaints 
were instituted on 20th March 1937. The 
Magistrate referred to 8. 124 (2), Govern¬ 
ment of Burma Act, but in the order now 
under revision refused to come to a finding 
whether the acts complained of were not 
done in good faith. The order amounts to 
one purporting to commit the accused to 
Sessions irrespective of whether the acts 
were done in good faith or not. This is 
clearly contrary to the wording of the sec. 
tlon. S. 124 (1) is as follows : 

No prooeedingB elvU or orlmizial shall be in. 
Btitated in Banna against any persoii in respect o£ 
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any acfe done or purporting to be done in the exe¬ 
cution of his duty as a servant of the Crown in 
India or Burma before the commencement of this 
Act, except with the consent of the Governor in his 
discretion. 

It is clearly not applicable here as the 
complaints were laid and the proceedings 
instituted before the Act came into force on 
1st April 1937. S. 124 (2) is as follows : 

Any civil or criminal proceedings instituted in 
Burma, whether before or after the commencement 
of this Act, against any person in respect of any 
act done or purporting to be done in the execution 
of his duty as a servant of the Crown in India or 
Burma before the said date shall be dismissed 
unless the Court is satisfied that the acts com¬ 
plained of were not done in good faith, and, where 
any such proceedings are dismissed, the costs 
incurred by the defendant shall, in so far as they 
ate not recoverable from the persons instituting the 
proceedings, be charged on the revenues of Burma. 

It should be remarked that S. 124 pur. 
ports to be a general indemnity to all 
servants of the Crown for acts committed 
in the execution of their duty as such 
before the commencement of the Act. The 
protection given by this section is in addi¬ 
tion to the existing protection given by 
S. 197, Criminal P. C., referred to in the 
next section of the Government of Burma 
Act, S. 125, which prohibits any restriction 
of protection of public servants conferred 
by that section of the Criminal Procedure 
Code or of sections of the Civil Procedure 
Code without the previous sanction of the 
Governor. The learned Magistrate was 
correct when be said that all the available 
evidence which deals with the point should 
be taken before a finding is come to as to 
whether the act complained of was done in 
the execution of the Sub-Inspector’s duty 
and in good faith or not. He should not 
have prejudged this point in the middle 
portion of his order, and it would appear 
that he has failed to consider whether the 
Sub-Inspector had reasonable ground to 
think or suspect that the chaprasis were 
committing an offence under S. 336,1. P. C. 
by throwing stones on the roof of Mr. 
Pinto’s building. The Magistrate has only 
considered the effect of S. 426, I. P. C. His 
attention is directed to 5 L B R 100^ and 
several previous rulings on the effect of 
S. 336, I. P. C., to be found in Dunkley’s 
Digest under Penal Code “■ S, 336 at . 
pp. 946 and 947. The Magistrate, in revi¬ 
sion, will be directed to take the available 
evidence and come to a finding whether the 
acts complained of were done 6r not done 

1. Ma Nyein Gale v. Nga Sein, (1909) 5 Xi B B 

100=4 I 0 293=10 Or li J 652. 


in good faith before he decides whether to 
commit the accused. The proceedings will 
be returned with these remarks. 

K.B./r.k. Order accordingly. 
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Baguley and Sharpe JJ. 

L. Ah Choy — Appellant. 

V. 

Maung Taung Gyaw and others — 

Bespondents. 

First Appeal No. 3 of 1937, Decided on 
16th August 1937, from order of Dist. 
Court, Amherst, in C. E. No. 25 of 1936. 

^ Mortgage— Costs — Preliminary decree in 
form as amended by Rule Committee of Ran¬ 
goon High Court declaring that amount due by 
defendant to plaintiff comprised principal, 
interest and costs — Appeal by defendant — 
Appeal dismissed—Appellate Court confirming 
preliminary decree and further directing 
defendant to pay costs incurred by plaintiff in 
Appellate Court—Property sold and purchased 
by decree-holder — Application for personal 
decree for costs—Personal decree as regards 
costs of trial Court held.could not be granted 
but such decree could be grsmted in respect of 
costs of Appellate Court. 

In a mortgage suit a preliminary decree for sale 
was drawn up in the usual form as amended by 
the Rule Committee of the Rangoon High Court. 
The decree directed the defendant to pay the costs 
of the suit and declared that the amount due by 
the defendant to the plaintiff was certain amount 
comprising the principal and interest and costs. 
The defendant appealed. The Appellate Court dis- 
missed the appeal, confirmed the preliminary 
decree and further directed the appellant-defen¬ 
dant to pay the costs incurred by the respondent- 
plaintiff in the Appellate Court. In due course 
the property was sold and was purchased by the 
decree-holder. In execution the decree-holder 
applied for personal decree for costs. The Court 
dismissed the application on the ground that costs 
could not be recovered if the original mortgage 
debt was barred and the mortgaged property was 
sold : 

Held that as far as the costs of the trial Court 
were concerned, they merged in the mortgage 
money and personal decree could not be granted in 
respect of them. But the costs of the Appellate 
Court stood on different footing. The appeal was 
by unsuccessful defendant and the order for pay¬ 
ment of costs of the Appellate Court must be 
regarded as a personal decree against the defen¬ 
dant. Hence as regards the costs of the Appellate 
Court the plaintiff was entitled to a personal 
decree. [P 192 0 1] 

K. 0. Bose — for Appellant. 

Eunoose — for Bespondents. 

Baguley J.—The appellant sued Shwe 
Paing, whose heirs and legal representatives 
are respondents to the present appe^, on a 
registered mortgage. The amount originally 
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advanced on the mortgage was Rs. 20,000 
but apparently no interest was ever paid. 
The suit was filed only just before 12 years 
expired, so the total amount due at the 
time of filing the suit was Es. 53,750 but 
only Rs. 50,000 was claimed. Shwe Paing 
defended the suit but the Court found 
against him and the judgment ends with 
the passage: “A preliminary decree for sale 
in the usual form is passed with costs. 
Items 1, 2 and 3 will be excluded,” and in 
consequence a preliminary decree for sale 
of the mortgaged property in the form as 
amended by the Rule Committee of this 
Court was drawn up, the operative part 
running as follows : 

It is hereby ordered and decreed that the sum of 
Rs. 2400 being costs of this suit shall be paid by 
the defendant to the plaintiS and it is declared 
that the amount due to the plaintiff by the defen* 
dant is the sum of Bs. 52,400 being the balance 
account as shown in Scb. A hereto ; 

and Scb. A is filled up with two items, 
Rs. 50,000 principal and interest and 
Rs. 2400 costs. Shwe Paing was not satis¬ 
fied with this and he appealed to this 
Court. His appeal was dismissed and the 
decree of this Court, after stating that the 
appeal be and the same is, hereby dis. 
missed, goes on to say that the preliminary 
mortgage decree “be confirmed as follows” 
and then the decree was exhibited in full, 
and after this it proceeds : 

And it is further ordered that the appellant- 
defendant aforesaid do pay to the respondent- 
plaintiff aforesaid the sum of Rs. 1200 (rupees one- 
thousand two-hundred only) being the amount of 
costs incurred by the respondent’plaintiff aforesaid 
in this Court. 

In due course the property was brought 
to sale and it was bought in by the 
decree-holder for Rs. 18,400. The decree, 
holder applied under O. 34, R. 3 (4) for a 
personal decree for Es. 21,600 being the 
sum total of interest that had accrued due 
during the six years immediately pieced- 
ing the institution of the suit and the costs 
of the suit, i. e. Rs. 3600. This application 
was dismissed by the District Judge on 
3rd November 1936 : “The application for 
personal decree is therefore dismissed with 
costs, advocate’s fee Es. 17”. Meanwhile 
in execution case No. 25 of 1936 the plain¬ 
tiff had filed an application for execution 
for costs alone, in the ordinary form in 
which applications for execution are made 
out. Under heading 7 be entered “amount 
decreed for costs, Bs. 2400 appellate costs, 
Bs. 1200” and then the costs of the appli. 
eation and so on. Objection was raised 
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and on 3i’d November 1936, the same day 
on which the application for a personal' 
decree was dismissed, the learned Judge in 
Diary order after reference to 14 Rang. 
538^ stated that : 

Costs cannot be recovered if the original mort- 
gage debt is barred and the mortgaged property 
has been sold. Under these circumstances the 
execution application is dismissed. 

Against this Diary order the present 
appeal has been filed while the order refus. 
ing a personal decree has not been appealed' 
against. The first case quoted is 9 Rang 
186.^ The head-note of this case runa 
thus: 

In a suit between the mortgagee and the mort¬ 
gagor only, costs are ordinarily to be regarded as 
part of the mortgage money and execution in res¬ 
pect of costs in such a suit can ordinarily be had 
only after a final personal money decree has been 
passed, the costs being included in the money pay¬ 
able under the decree on the mortgage and being 
recoverable only as part of that money and not 
as costs. 

But in the judgment there is a passage- 
in the nature of an obiter dictum at p. 200r 

I think therefore that a final personal money 
decree for costs may be given against the mort- 
gagor in a case where the personal remedy of the 
mortgagee against the mortgagor for the mortgage- 
money and interest thereon is time-barred. 

But in 14 Rang 538,^ a Judge of thia 
Court sitting on the Original Side held 
that a preliminary decree framed in accor¬ 
dance with Form No. 5 followed the ordi. 
nary rule that costs in a mortgage suit 
form part of the mortgage debt and when 
the personal remedy of the decree-holder 
had become barred be could not claim a 
personal decree for costs alone. So far aa 
the decree in the present case is concerned, 
it seems quite clear that the passage at the 
beginning of the decree which directs the 
defendant to pay certain costs to the plain, 
tiff cannot be regarded as a separate per. 
sonal order to pay costs. Taking the 
decree as it stands there are two orders- 
with regard to Rs. 2400 costs. The initial 
order with regard to costs was intended to 
be used only when there was a special 
order for costs passed against one defen. 
dant or another, and the fact that costa are 
mentioned in two places, once in Sch. A 
as part of the amount due on the mortgage, 
and once as being ordered to be paid by 
the defendant shows there is a redundanoy. 

In the judgment it is clearly expressed that 

1. Balbhazar & Son ▼. Ags All Ramzan, (1987) 24 

AIR Rang 71=167 IC 605=14 Bang 688. 

2. Mftnng Po Mya ▼. M. A. S. Ohettjar Firm, 

(1981) 18 A I B Bang 158=183 I 0 226=9' 

Rang 186. 
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fche mortgage decree was one of the ordi. 
nary kind. The decree having been filled 
in this unfortunate way obviously reQuires 
explanation and explanation is to be sought 
in the judgment: so lam of opinion that 
ithe Es. 2400 costs of the original Court 
|must be regarded as merged in the mort- 
gage money. 

So far as Rs. 1200 costs in the Appel, 
late Court are concerned, the matter stands 
on a different footing. The appeal was 
-one by the defendant; the appeal was dis- 
missed : the decree of the trial Court was 
confirmed exactly as it stood and there 
was a further order that the defendant 
should pay to the plaintiff Rs. 1200 more 
in the way of costs. One can well under¬ 
stand that costs of the trial Court may be 
regarded as part of the mortgage money 
when the mortgage is a simple mortgage 
because, in the event of the mortgagor de- 
faulting on the simple mortgage, the only 
remedy which the mortgagee has is to file 
a suit. It has been laid down by the Privy 
Council that in the ease of a simple mort. 
gage the mortgagee gets a debt, with the 
right in the event of default, to bring the 
mortgaged property to sale through the 
agency of the Court; the assistance of the 
Court is, so to speak, always envisaged in 
the case of a simple mortgage. The ordi. 
nary expenses of a mortgage suit therefore 
have to be envisaged as a very frequent 
addition which may have to be made to 
^the mortgage, and sometimes of course an 
appeal by the plaintiff may be necessary 
and the same rule possibly might apply. 
That an unsuccessful defendant should 
.necessarily appeal is not so obvious. Un. 
successful defendants should not appeal 
when the appeals are going to be unsuccess, 
ful: also decree.holders’ expenses are incur, 
red by these appeals and when the mortgage 
security is insufficient this would mean 
that an unsuccessful defendant who makes 
an appeal unsuccessfully can inflict upon 
the successful plaintiff the costs which, 
•if they are merely part of the mortgage 
money, he can never recover from the 
property, nor from the defendant personally 
in many cases. I think therefore that in 
this case, where the defendant’s appeal was 
unsuccessful and where a decree is awarded, 
as it is in the present case, the order for 
payment of Rs. 1,200 costs in the appellate 
Court must be regarded as a personal 
decree against the defendant. 

The oases quoted by the respondent on 
this point can all, I think, be distinguished. 


35 Cal 431* can be differentiated from the 
present case because in this case it was the 
plaintiff who appealed to the High Court 
and the question before the Court was 
whether the decree for costs could be exe¬ 
cuted before the mortgaged properties had 
been sold. The question of costs in a plain, 
tiff s appeal is on a different footing from 
the question of costs in a defendant’s 
appeal. 40 All 109^ was a case in which 
the defendant’s first appeal was success, 
ful and it was only in the High Court 
on second appeal that the plaintiff got 
his mortgage decree. In this particular 
ease the Court took into consideration the 
actual wording of the form of the decree and 
the practice of the Court and although 
the actual form of the order for costs is 
the same as the one in the present case 
the learned Judges said : 

If the decree of the High Court had expressly 
followed the judgment, we do not think it could 1 m 
contended that Dambar Singh was personally 
liable for the costs. 

This differs somewhat from the judgment 
passed in the present case. In 41 All 473^ 
it is pointed out that in matters of this 
kind each case must depend on its own 
decree. 48 All 425* can easily be distin¬ 
guished because in that case the suit was 
for redemption. In the present case the 
judgment of this Court in appeal makes it, 
I think, perfectly clear that the Court was 
of the opinion that the appeal should never 
have been brought. The respondent’s ad- 
vocate was not called upon and the judg- 
ment is about six lines. In actual form 
this decree makes the defendant personally 
responsible for the costs, and I see no 
reason to doubt that that was the intention 
of the Court, particularly in a case like this 
where the personal remedy for the balance 
of the money ordinarily due on the mort. 
gage was barred, and unless there was a 
personal order for costs the respondent 
would have been brought to the Appellate 
Court for no good purpose whatever and 
with no possible chance of recovering his 
costs. For these reasons I would alter the 

3. Raj Kumar Singh v. Sheo Narayan Saha, 

(1908) 35 Cal 431=12 OWN 364=8 O Jj J 
152. 

4. Dambar Singh v. Kalyan Singh,(1918) 5 AIR 

All 866=43 I 0 557=40 All 109=15 A L J 
914. 

6. Amina Bibi v. Rama Shankar Misra, (1919) 6 
A I R All 297=50 I C 730=41 All 473=17 
A £i J 682. 

6. Sheo Darshan Singh v. Beni Ohaodhri, ("3®' 
18 A I R All 424=94 I 0 872=48 All 425— 
24 A Ij J 424. 
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order dismissing the application for execu- 
tion and would direct that it proceed, but 
only for the purpose of recovering JRs. 1200 
awarded in the appellate Court. The ap. 
pellant has been only partly successful. 
I would pass no orders as regards costs of 
this appeal. 

Sharpe J.—The first point in this appeal 
ds whether the opening words of the second 
.paragraph of the decree passed on 22nd 
-May 1935 by the District Judge of Amherst 
in Civil Suit No. 20 of 1934 can be 
u'egarded as a separate and special personal 
•order directing the defendant to pay to the 
plaintiff the sum of Rs. 2400 for costs of 
-suit. As my brother Baguley has pointed 
■out, taking the decree as it stands there are 
two orders in regard to those its. 2400 ; 
therefore it is argued that the plain mean¬ 
ing of such repetition, especially when the 
decree opens, as it does, with a specific 
statement as to the payment of the costs, 
ds that it amounts to a personal order. But 
regard must be had to Form 5 in Appendix 
D to the Code of Civil Procedure, as modi, 
fied by the Rule Committee of this High 
Court, from a perusal of which form it 
tippears that this present decree merely 
follows the prescribed form. If the decree 
is to follow the form, as it must do, how 
•else can an order, where no personal 
inability is intended, be drawn up ? This 
present decree is in the form in which it 
■would be even were it agree'd that no 
personal order was intended. Therefore 
"the argument presented to us on this 
matter on behalf of the appellant must, in 
my judgment, fail. 

A second point arises in regard to the 
Rs. 1200, being the costs of an unsuccessful 
appeal which this Court ordered the appel- 
lant-defendant to pay to the respondent- 
plaintiff. Those costs stand on an entirely 
■different footing. Without examining the 
reasons for their doing so as my brother 
Baguley has done, (and I would add that 
I entirely agree with all he has said on 
that point) I will content myself with 
adding that, quite apart from the obvious 
good sense of the matter, the decree in 
-Civil First Appeal No-^ 107 of 1936, in this 
Court, is, from its very form and terms, 
•clearly a personal order against the appel. 
lant.defendant to pay the Rs. 1200 to 
the respondent.plaintiff. Therefore in my 
judgment the appellant in the present 
■appeal should succeed on this second point. 
1 accordingly agree with my brother 
Baguley that the order proposed by him is 

' 1988 S/25 & 26 


the one which we should pass. I also 
agree that each of the parties to this appeal 
should bear their own costs. 

d.s./r.k. Appeal partly allotved. 
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Mosely j. 

Ma Thaung — Applicant. 

V. 

Nandiya — Respondent. 

Criminal Revn. No. 439.B of 1937, De. 
cided on 5th October 1937, from order of 
Addl. Sess. Judge, Maubin, D/- 19th Julv 
1937. 

Criminal P. C. (1898), S. 439—• Appellate 
Court misdirecting itself on point of law—High 
Court can and should in proper cases direct 
re-hearing of appeal. 

Though the High Court should not. in revision, 
direct a re-hearing of an appeal ou the ground that 
the .Appellate Court had taken a mistaken view of 
the facts, yet the High Court can, and should, iu 
proper cases where the .Appellate Court has mis¬ 
directed itself on a point of law, point out the 
error and direct the re-hearing of the appeal: Case 
law referred. [p 194 c 2 ] 

S. T. Leong and Chan Tun Aung — 

for Applicant. 

Kyaw Myint — for Respondent. 

Order.—This is an application in revi- 
sion against an order of acquittal by the 
Additional Sessions Judge of Maubin. The 
accused was convicted by the trial Court 
on a charge under S. 406, I. P. C. The 
application is on the ground, amongst 
others, that the order of acquittal in appeal 
was based on a misconception of law. What 
is prayed for is that the order of acquittal 
be set aside and a re-trial ordered. It is 
not stated whether a re-trial of the case in 
the trial Court was prayed for or merely 
^ re-trial of the appeal. The power of the 
High Court to interfere in revision with 
an order of acquittal has been the subject 
of two fairly recent reported rulings of this 
Court. 7 Rang 538^ was an application 
in revision against an order of acquittal by 
the trial Court. It was remarked that 
cases might well occur in which, owing to 
non.recording of evidence or improper re. 
cording of inadmissible evidence, a High 
Court interfering in revision might set 
aside an order of acquittal and direct a 
re-trial, which the Magistrate before whom 
the case came could deal with in a perfectly 

1. Mft Nyen v. Mauog Chit Hpa, AIR 1929 
Bang 821=1929 Cr 0 497=120 I 0 912=7 
Bang 586=31 Cr L J 166. 
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impartial manner. 8 Rang 663* was an 
application for revision of an order of 
acquittal passed in appeal. The application 
was one to restore tlie conviction of the 
trial Magistrate—which is of course con¬ 
trary to S. 439 (4), Criminal P. C. It was 
said there : 

It has been laid down in 42 Gal 6123 that, 
though the High Court has jurisdiction to inter¬ 
fere on revision with an acquittal, it should 
ordinarily exercise this jurisdiction sparingly and 
only where it is urgently demanded in the interest 
of public justice. This decision was followed in 
3 U B R 19* where the learned Judicial Commis¬ 
sioner of Upper Burma held that the only cases in 
which applications at instance of private 

parties against orders ol acquittal could be enter¬ 
tained are those in which there has been a failure 
of justice through want of jurisdiction or a failure 
to understand the law applicable to the case. 

The question of interference in revision 
with an order of acquittal passed in appeal 
as opposed to such an order passed in the 
original trial was not dealt with there. 
The powers of a High Court in revision 
are the same as those conferred on a Court 
of Appeal by S. 423, Criminal P. C., except 
that a finding of acquittal cannot be con¬ 
verted into one of conviction : vide S. 439, 
8ub-ss. 1 and 4, Criminal P. C. S. 423 (l) 
enacts that the Court may 

(a) In an appeal from an order of acquittal 
reverse such order and direct that further inquiry 
be made, or that the accused be re-tried or com¬ 
mitted for trial. 

The section does not in so many words 
allow of the re-hearing of an appeal, but as 
early as the case in 9 All 134^ at p. 136, it 
was held that in such a case as the present 
one the Court of Appeal was the proper 
tribunal for re-trial of the appeal. It was 
said : 

. . . . it would be idle, as well as unreason¬ 

able, to direct a re-trial by the Magistrate, whoso 
proceedings, the order of the Appellate Court 
having been reversed, so far stand good, and who 
would, presumably, as a matter of course, re-affirm 
the conviction. 

The same conclusion was arrived at in 
13 Bom 506,® where 24 W R Cr 41^ was 
followed. This was also a case where the 

2. U Min V. Maung Taik, AIR 1931 Rang 94 = 

1931 Or 0 382=132 I C 546=8 Rang 663=32 

Cr L J 928. 

3. Faujdar Thakur v. Kasi Chowdhury, AIR 

1915 Cal 388=27 10 186 = 16 Cr L J 122 = 

21 C L J 53=42 Cal 612=19 C Vv N 184. 

4. Nga Po Pyaw v. Nga Po Nwe, AIR 1917 U B 

7=42 I 0 8330=3 U B R 19=18 Or L J 970. 

6. Queen-Empress v. Balwant, (1886) 9 All 184= 

1886 A W N 322 (F B). 

6. Queen-Empress v. Ganesh Khandergo, (1889) 

13 Bom 506. 

7. Government of Bengal v. Gokool Ghundei 

Chowdhury, (1876) 24 W R Or 41, 


order of acquittal in appeal had beeH' 
arrived at on an erroneous view of the law. 
The concluding words of that ruling are as- 
follows ; 

. . . . We are of opinion that the words- 

relating to trial in the present Code, in S. 423, are- 
used in a sense wide enough to include the trial of’ 
appeals as in Ss. 342, 344, 352 and seme sections of' 
Ch. 25. 

Other cases, where, in revision, the High 
Court has directed a re-hearing or re-triah 
of the appeal on the ground that the- 
accused was acquitted on a misconception 
of law, are 27 Cal 320® and 23 A L J 433.®‘ 
It may be noted that the word trial” is- 
not defined in the Criminal Procedure- 
Code. It has been held to include an appeal 
for the purposes of other sections also, e. g. 
for the purposes of S. 497 in 16 Cal 121^® 
and of S. 555 in 23 Cal 44.^^ Other 
instances are collected in the note to 

5. 4 (k), Criminal P. C., at p. 22 of Sohoni’s- 
Commentary, Edn. 13. It is clear that, 
though this Court should not, in revision, 
direct a re-hearing of an appeal on the 
ground that the Appellate Court had taken • 
a mistaken view of the facts, (for that 
would be tantamount to a direction to take 
the view that commended itself to this 
Court, and in effect to direct that an 
acquittal be turned into a conviction), yet 
this Court can, and should, in proper cases • 
where the Appellate Court has misdirected 
itself on a point of law, point out the 
error and direct the re-hearing of the 
appeal. (His Lordship then dealt with the 
case on merits and dismissed the revision.)!' 

S.C./b.K. Revision dismissed. 

6 . Queen-Empress v. Basant Lall, (1900) 27 CaL 

320=4 OWN 311. 

9. Rameshwar v. Gobind Prasad, AIR 1926 All- 

473=87 I O 426=23 A L J 433 = 26 Cr L J 

970. 

10. Madbub Chunder v. Novodeep Chundet, (1889)/ 

16 Cal 121. 

11. Nistarini Debi v. Ghose. (1896) 23 Cal 44. 
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Abdul Saitar Abdul Aziz — Appellant- 

V. 

The King, 

Criminal Appeal No. 578 of 1937, De¬ 
cided on 14th July 1937, from order of* 
Fourth Addl. Magistrate, Rangoon, D/- 

29th May 1937. 

Penal Code (1860), S. 471 —Accused^lain-- 
tifO mentioning certain document m affiida^- 
of documents in his possession during pendency 
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of suit—Accused producing document at in* 
stance of defendant in his cross>examination— 
Document alleged to be forged — Circumstances 
held were not enough to establish charge under 
S. 471. 

The accused had filed a suit for dissolution of 
partuersbip in which he was required to file an 
affidavit of documents which were in bis possession 
relating to any matter in question in the suit. 
The accused bad mentioned in it a certain docu¬ 
ment, namely a delivery order relating to certain 
bags, but be did not produce it in Court nor make 
use of it. It was the defendants who in cross- 
exansination of the accused required the document 
to be produced and the document was thereupon 
produced in Court at their instance Thedocument 
was alleged to be forged and the accused was pro¬ 
secuted under S.471 : 

Held that the circumstances were not enough to 
establish a charge under S. 471 as the accused was 
forced by the defendants to refer to this document 
in evidence. By mentioning the document in his 
affidavit of documents in his possession, it may bo 
that be showed that at one stage he had made 
preparation for using the document, but no more 
than that could be inferred \ A I R 1025 Rang 
191 and AIR 1926 Gal 89, Rel. on. [P lOG C 2] 

Clark and Williams — for Appellant. 

Judgment.—In Civil Regular No. 303 of 
1934 of the Original Side of this Court the 
appellant Abdul Sattar Abdul Aziz sued 
Yusoof and Noor Mohanaed Haji .^damji 
for a declaration that the partnership bet¬ 
ween them should be dissolved and for 
taking of accounts and payment of the 
plaintiff of such sums of money as capital 
and profits as might be found due to him. 
The case was tried by Leach J. and ho 
dismissed the suit. He found that there 
was no partnership. He also was of the 
opinion that the plaintiff had fraudulently 
or dishonestly used as genuine two docu¬ 
ments, namely a delivery order authorizing 
the godown keeper to deliver to Yusoof 
and Noor Mohamed 43 bags of orpiment, 
and also a receipted bill dated 17th March 
1934 purporting to have been issued to 
Hashim Suleman, father-in-law of the 
plaintiff, which document he- knew or had 
reason to believe to be a forged document. 
Accordingly he directed that a complaint 
should be laid against Abdul Sattar Abdul 
Aziz in the Court of the District Magis. 
trate, Rangoon, under 8. 471,1. P. C. The 
Magistrate who tried the case examined the 
Assistant Registrar of the Original Side, the 
Interpreter who had interpreted during the 
civil proceedings, and the Inspector of 
Police of the Criminal Investigation Depart- 
ment, who had, in the course of the investi. 
gation of another case against the appellant, 
seized certain documents from his posses.* 
sion among them being the said delivery 


order. He having been summoned to pro¬ 
duce this document had done so. Hashim 
Suleman gave evidence that he had pro. 
duced the receipted bill in the civil suit on 
behalf of the plaintiff-appellant; and finally, 
Noor Mohamed Haji Adamji {this person 
was one of the defendants in the civil suit) 
was examined. He deposed that his firm 
did not get delivery of 43 bags of orpiment 
as was stated in the delivery order. He 
further stated that the said’delivery order 
was written on a piece of paper which had 
originally formed part of the receipted cash 
bill issued by his firm to Hashim Suleman 
and signed on the back by his son Ebrahim 
Noor Mohamed. The top part of the paper 
which bad contained the bill had been cut 
off’ and on the blank portion underneath 
was written the forged delivery order sign, 
ed by the appellant. He further deposed 
that the cash, bill produced by Hashim 
Suleman was also a forgery. This was all 
the evidence for the prosecution. 

The appellant was charged under three 
heads. First under S. 468, I. P. C. for hav¬ 
ing forged the delivery order intending it to 
be used for the purpose of cheating; secondly, 
under S. 471 read with S. 468, I. P. C. for 
having fraudulently or dishonestly used as 
genuine the delivery order which he knew, 
or had reason to believe, at the time he used 
it to be a forged document; and finally, 
under 8. 471 read with S. 465, I. P. C. for 
having fraudulently or dishonestly used as 
genuine the cash bill which he knew or had 
reason to believe at the time he used it to 
be a forged document. The Magistrate’s 
reasons for holding that the delivery order 
is forged are (l) that on placing it side by 
side with its alleged counterfoil (produced 
by Noor Mohamed) it had two parallel 
lines on the top like the other foils in the 
book to which the counterfoil belonged, 
(2) the right band and bottom edges are 
coloured red like the other foils, and (3) the 
water.mark on the delivery order fitted in 
with the water.mark on the counter.foil. 
On the whole sheet of the paper comprising 
foil and counterfoil appears the water.mark 
“Radio Bond—Made in Norway;” on the 
counterfoil appears the portion 'Rad” and 
“Made”; and on the delivery order appear 
tbeletters “O” and “In Norway”. Theorigi. 
nal perforated edge of the delivery order 
had been cut off, thus cutting away the “I” 
of “Radio”. Apparently the Magistrate 
accepted the bill book produced by Noor 
Mohamed as being a genuine one. I may 
say at once that there is no proof whatso. 
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ever that this book is a genuine one, and 
the Magistrate ought not to have assumed 
it to be such on the mere unsupported state¬ 
ment of Noor Mohamed who admittedly 
knows nothing personally about it. 

The Magistrate pointed out that the 
signature on the anna stamp and the rubber 
stamp thereon, which appear on the back of 
the delivery order, are placed right on the 
upper edge thereof and not in the middle or 
somewhere lower down where one would 
have expected it to be. The Magistrate fur. 
ther held that the appellant had failed to 
account for 46 bags out of 170 bags of orpi. 
ment which were entrusted to him. There is 
no evidence whatsoever of this. The Magis¬ 
trate then remarked that the appellant 
had had an opportunity of getting hold of 
a proof sheet of such bills as those on which 
Ex. Cl produced by Ilashim Suleman, \vas 
written. The Ex. Cl bears a serial num¬ 
ber, but it was written in ink, whereas the 
bills of the firm bad the numbers printed. 
The receipt had further not been stamped 
with the rubber stamp. The Magistrate 
accordingly convicted the appellant under 
all the three charges and sentenced him to 
one year’s rigorous imprisonment on each 
charge. Against this sentence Abdul Sattar 
Abdul Aziz has now appealed. 

The first point I notice is that there is 
no evidence that Abdul Sattar Abdul Aziz 
used the delivery order for the purpose of 
cheating, and no evidence that he used the 
delivery order as genuine, and no evidence 
that he forged it. What happened was 
this. When his civil suit was filed, he was 
required under the provisions of O. 11, 
Br. 12 and 13 to file an affidavit of docu- 
ments which were or had been in his 
possession relating to any matter in ques¬ 
tion in the suit, and in his affidavit men¬ 
tion was made about the delivery order. 
Nevertheless the appellant did not produce 
it in Court, nor make any use of it. It 
was the defendants who, in cross-examining 
the appellant, required the production of 
the delivery order; and it was at their 
instance that the officer of the Criminal 
Investigation Department attended Court 
and produced it. The appellant said that 
it was a genuine document, and his father- 
in-law Hashim Suleman came to Court 
and produced the other alleged forged 
document (the receipted bill) in order to 
support the statement that the delivery 
order was a genuine document, and to meet 
the defendant’s suggestion that the delivery 
order had been written on the genuine 


receipted cash bill given to Hashim Sule¬ 
man, of which that produced by him was a 
forged substitute. In 3 Bang 36^ {see also 
52 Cal 881^ at page 886) it was held that 

where during the pendency of a suit.the 

defendants disclosed in their affidavit of documents 
the documents in question and later produced 
them on being called upon by the plaintiff to do 
so, held that such circumstances did not con¬ 
stitute a deliberate user of the documents by the 
defendants and a charge under S. 19G. Penal Code, 
would not, therefore, lie against them. 

Much more than this would be required 
to establish a charge under S. 471, I. P. C. 
The appellant was forced by the defen- 
dants to refer to this document in his evi¬ 
dence, But for the defendants, it wouldl 
not have been produced in Court or at 
least we do not know that it would have] 
been produced. By mentioning the docu- 
ment in his affidavit of documents in his 
possession, it may be that he showed that 
at one stage he had made preparation for 
using the document, but no more than 
that can be inferred. 

Of course, if it can be shown that the 
paper on which the delivery order was 
written was part of the receipted cash.bill 
issued to Hashim Suleman, then, inasmuch 
as the appellant admittedly wrote and 
signed that delivery order, it could be held 
that he had forged it. 

It will here be convenient to remark 
that I am unable to see that there is any 
evidence that justifies the assumption that 
it was necessarj' to the appellant to make 
it appear that he had delivered 49 bags of 
orpiment to Noor Mohamed. Ex. 25, 
dated 8th June 1934 is a letter from the 
advocate of Yusoof Noor Mohamed to the 
advocate of the appellant. In this letter 
it is stated that out of 130 bags of orpi. 
ment entrusted to the appellant for sale he 
had failed to account for 43 bags. Now 
in all there is a question of the disposal of 
170 bags of orpiment. Of these 40 were 
admittedly shipped direct to Bombay. 42 
others are shown to have been sold to 
various persons. This letter Ex. 25 shows 
that appellant accounted, although he did 
not pay, for 80 bags, thus leaving only 
8 bags to be accounted for and not 43 bags. 
A reference to Noor Mohamed s deposition, 
in which he refers to the accounts relating 
to these bags, shows that some 56 bags had 
been sol d to various persons, that appellant 

1, Ma Ain IjOD v. Ma On Nu, AIR 1925 
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had taken 65 bags, and that 40 bags had 
been sent to Bombay, making 151 bags in 
all, leaving only 19 bags to be accounted for. 

From Noor Mohamed’s evidence the ac¬ 
counts seem to be in a very unsatisfactory 
state. Noor Mohamed himself did not keep 
those accounts and he was not in Kangoon 
on the dates material to this case. His 
evidence is mainly hearsay. At page 15 of 
his deposition he says : 

As the orpiment bags were sold we credited the 
sale proceeds ia Mandalay branch account and 
sent intimation to Mandalay branch who make 
payment to the Chinaman. I have not brought 
the Mandalay branch book to Court; they arc in 
Mandalay. 

Since all the account books were not 
produced, it is obvious that it was impos- 
sible to know exactly what happened. 
These accounts should have been produced. 
This failure to explain why the appellant 
should wish falsely to account for 43 bags 
of orpiment is a vital defect in the prosecu¬ 
tion case against the appellant. 

The appellant says that the receipted 
cash.bill was receipted by one Abdul Majid 
and he has shown that a person of that 
name was employed during the month of 
April 1934 and other months by Habi 
Abdul Latiff and Sons and Abdul Lati£f 
Shah Mohamed and Sons and that his 
wages were paid by Yusoof and Noor 
Mohamed, the amount being debited against 
these firms. These firms liad their oflBces 
in the shop of Yusoof and Noor Moha¬ 
med. Two cash-bills of Yusoof and Noor 
Mohamed were produced purporting to have 
been signed by Abdul Majid. The per- 
son who produced them does not remem¬ 
ber the name of the person who receipted 
the bills for him, but he said that he was 
an employee of Yusoof and Noor Mohamed 
and was a Hindustani. No attempt has 
been made to show that the signatures on 
Bxs. 40 and 41 were nbt signed by the same 
man who signed Hashim Suleman's cash- 
bill. 

The Magistrate has said that it was 
possible for the appellant to get hold of 
the proof sheet on which the forged receipt, 
ed cash-bill was written. His only autho¬ 
rity for this statement is the statement of 
Noor Mohamed, who states that appel. 
lant had ordered these bill books on behalf 
of the firm; but Noor Mohamed had to 
admit that he was not in Rangoon when 
the order was placed by the appellant. He 
does not know in which press these bill 
books were printed. It should ^ve been 
Quite easy to discover this, but apparently 
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no attempt was made. There is absolutely 
no proof whatsoever that appellant ordered 
these bill books. Noor Mohamed says, 
referring to Ex. D the bill book which con¬ 
tains the alleged counterfoil of the original 
bill issued to Hashim Suleman, that he 
does nob recollect where this and other 
similar books were printed. His partner 
Yusoof or his son Ebrahim must have got 
them printed. Neither of these persons 
has been cited as a witness. 

It may here be remarked moreover that 
the delivery order is signed by Ebrahim. 
Ebrahim has not been called to prove that 
when he signed this document, it did not bear 
on the other side a delivery order signed 
by the appellant. This, in my opinion, is 
a very serious omission and throws grave 
suspicion on the prosecution case. 

It is interesting to notice what Noor 
^lohamed has to say about the firm’s 
account books. At page 5 he says : 

I pay iucome-tax. I have nevor submitted my 
stock book or account books to the Income-tax 
Authorities. It is the practice of the Income-tax 
Department to send notice for submitting account 
books. I always stated that our books were not 
ready. I have been assessed to income-tax since 
1928-29. Since then we have not produced our 
account books. 

Again at p. 2 he says ; “We have only 
one cash bill book at a time, and when 
it is exhausted another book is started.” 
Yet what do we find ? We find that the 
cash books are not even used in serial 
order. Exs. D, 5, 6 and 29 all belong 
to the same series. Ex. 29 bears Nos. 1 
to 250 and was in use from 10th March 
to 1st August 1934. Ex. 6 bears Nos. 251 
to 500 and was in use from 5th June to 
26th August 1934. Ex. 5 bearing Nos. 1001 
to 1200 was in use from 11th January to 
21st February 1934 and Ex. D bearing 
Nos. 1251 to 1500, but not all used, runs 
from 2l8t February to Slst March 1934. 
These figures show that bill books were 
not used in serial order, and that they do 
at times overlap because more than one 
w'as in use at the same time. Further, 
bills Nos. 501 to 1000 are apparently mis- 
sing. The person who kept the Ex. D bill 
book has not been called. We have no 
explanation for these peculiarities. Appa. 
rently 1600 bill forms were purchased. 
Noor Mohamed admits that from Ist April 
1933 to 28th March 1934 he could not find 
any entry about the purchase of 1500 bills. 

As regards the absence of rubber stamp 
on the receipted casb-biUs, at page 8 of 
his deposition Noor Mohamed admits that 
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there was no hard and fast rule to put a 
rubber stain p on the bills received. Looking 
at the manner in which the firm’s books 
are kept, I cannot see why it should not 
have been possible that a bill book should 
have been used in which the numbers were 
written by hand and not printed. It will 
be seen that the case against the appellant 
rests merely on the assumption that the 
firm’s books are genuine and trustworthy. 
This is an assumption which I am unable 
to hold to be justifiable. I regard it as 
most suspicious that the person who could 
have proved the genuineness of these books 
has not been called. I have already 
remarked on the absence of other witnesses 
whose presence seems to be very essential 
to prove the case against the appellant. It 
has not been shown that Ebrahim did not 
receipt this delivery order; it has not been 
shown that the appellant has failed to 
account for 43 or more bags of orpiment; 
it has not been shown that Ex. D is a 
genuine bill book, and it has not been 
shown that the receipted cash bill put in 
by Hasbim Suleman is not a genuine one. 
In fact, in my opinion, the whole prosecu¬ 
tion has failed lamentably. I do not 
know if the Magistrate was influenced by 
Leach J.’s opinion expressed in the civil 
suit and in his order directing the prosecu¬ 
tion of the appellant. He should not have 
allowed himself to be so influenced. The 
case was sent to him for trial on the evi¬ 
dence put before him. 

The judgment of this Court in the civil 
suit should not have been put in evidence. 

I do not know under what section of the 
Evidence Act it was admitted or what it 
was supposed to prove. The Magistrate 
has referred to S. 13 (l), Evidence Act, but 
1 am unable to see how it applies. Appa- 
renbly the Magistrate thought that the 
judgment of this Court on the Original 
Side, and on appeal therefrom, estopped 
the appellant from proving that he had a 
partnership with Noor Mohamed Haji 
Adamji. I am unable to agree with him. 
However the point is not very material as 
I do not think it was necessary for the 
appellant to prove that there ever had been 
a partnership. This appeal is allowed, the 
finding and sentence of the lower Court are 
set aside, and the appellant is acquitted. 

k.b./r.k. Appeal allowed. 
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Mackney J. 

U Po Mya — Applicant. 

v. 

The King. 

Criminal Misc. Appln. No. 34 of 1937 
for transfer, Decided on 6th July 1937. 

(a) Legal Practitioner — Duties of, while 
defending person stated. 

A pleader defeudiug a person has to do more 
than go through the record. He has to go through 
all the prosecution evidence, find out what defence 
may best be set up aud what means there exist 
for putting up that defence. [P 199 C 2] 

(b) Practice — Duty of Court— Justice must 
be imparted at all costs. 

Even if considerable expense is incurred by the 
State in the proper administration of ju^tico, yet 
that expense must be incurred and injustice must 
not be perpetrated simply because justice is ex¬ 
pensive. [P 199 C 2) 

(c) Criminal Trial — Transfer— Magistrate** 
display of unnecessary haste in trial of case — 
Magistrate’s failure to give accused oppor* 
tunity to engage legal assistance — Case should 
be transferred. 

Where the Magistrate has displayed far too 
much haste in the trial of the case and has 
wrongly failed to give the accused opportunity to 
engage such legal assistance as he thought proper, 
the conduct of the Magistrate, although not in¬ 
spired by any unfair motives, is such as to fill 
the mind of the accused, not unreasonably, with 
an apprehension that he will not secure a f.air and 
impartial trial before him, and the accused can 
cet his case transferred from such Magistrate. 

® CP 200 0 1] 

Wellington — for Applicant. 

Myint Thein, Offg. Govt. Advocate — 

for the King. 

Order.—This is an application by U Po 
Mya for the transfer of Criminal Regular 
Trial No. 52 of 1936 of the Court of the 
Second Additional Magistrate of Kyaukpyu 
to the Court of the District Magistrate of 
Kyaukpyu or any other competent Magis¬ 
trate at Akyab far trial. 

In this case U Po Mya has been charged 
with abetment of dacoity, a very serious 
matter for anybody, and not less so for U 
Po Mya, who I understand, is a member of 
the House of Representatives. The charge 
has connexion with the removal of certain 
rice which had been collected for distribu¬ 
tion to persons suffering from the effects of 
a cyclone which had visited those parts. 

The case commenced on 8th August 
1936 before the District Magistrate but it 
was transferred to the Court of the Second 
Additional Magistrate. U Po Mya had not 
yet appeared before the Court. He had on 
22nd August 1936 applied to this Court for 
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"the transfer of the case to some other dis. 
'tricb than Kyaukpyu. This application 
•was dealt with in Criminal Miscellaneous 
Application No. 35 af 1936 but that was 
-dismissed as being withdrawn on the 
ground that the Magistrate in question had 
been transferred and there was no object 
in proceeding with it. This order was 
passed on i3th October 1936 and the 
proceedings which had then been before 
this Court were returned to Kyaukpyu. 
The Magistrate received them on 30th Octo¬ 
ber 1936 and tlien issued summons for U 
Po Mya to appear on 17th November. At 
that time U Po Mya was engaged at Che- 
duba in the General Election which took 
place on 14th November. However he 
•didapfeir before the Magistrate on 17th 
November. At Kyaukpyu it is stated there 
are no higher grade pleaders. Now, in a 
case of such a very serious nature the 
accused person is certainly entitled to the 
best legal assistance that he can get and in 
■the circumstances every facility ought to 
have been given to U Po Mj^a to provide 
himself with such legal assistance as he 
>r 0 asonably deemed necessary. In view of 
•the fact that adequate legal assistance 
‘Could not be procured in Kyaukpyu, U Po 
Mya asked the Magistrate to give an 
■adjournment in order to enable him to 
•engage an advocate from Akyab. This 
request was refused, the Magistrate being 
•of the opinion that U' Po Mya had had 
plenty of time in which to engage such 
legal assistance as he desired to have, and 
"that this request was only made with a 
view to delaying the proceedings. It appears 
'to me that this was a very severe attitude 
<to adopt. The case had not really started. 
No sooner had it been projected in the 
District Magistrates Court than proceed, 
ings were taken in this Court for the 
transfer of the case. U Po Mya had not 
•even appeared before the Magistrate. The 
proceedings were returned only towards 
the end of October and U Po Mya could 
not possibly know when the case was to be 
tried until he got his summons. He was 
then in what might be described as a 
remote island where it was quite impos- 
■eible for him to make adequate arrange¬ 
ments, and he was engaged in a business 
■which might be described as of a public 
•nature. In these circumstances I think 
the Magistrate erred in not allowing time 
to U Po Mya to engage legal assistance as 
lie desired. All the trouble which has 
wrisen since then w^as caused by this failore 
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to allow U Po Mya adequate time to engage 
legal assistance. 

The Magistrate proceeded with the 
utmost expedition with tlie trial of the case. 
On 2l5t November a charge having been 
framed under Ss. 392 and 397 read with 
S. 109, I. P. C., U Po Mya was arrested 
and placed in custody. He again asked the 
Magistrate to give him time to enable two 
higher grade pleaders of Akyab, for whom 
he had telegraphed, to proceed to Kyaukpyu 
in order to defend him. Apparently there 
is only a bi-weekly steamer service between 
Akyab and Kyaukpyu. The Magistrate 
refused this request also. He further 
thought that a day’s time was sufficient 
for a pleader to go through a record of the 
present nature. The Magistrate apparently, 
did not realize that a pleader defending a 
person has to do more than go through the 
record. He has to go through all the 
prosecution evidence, find out what defence 
may best be set up and what means there 
exist for putting up that defence. It seems 
to me that in a case of this nature certainly 
more than a day would be required by 
even the most skilful and able lawyers in 
order to decide this matter. 

U Po Mya was then asked to give the 
names of prosecution witnesses he wished 
to re.call. He decided to re-call all of the 
prosecution witnesses. Here again the 
Magistrate fixed 23rd November for this 
purpose. 23rd November was a Monday. 

It appears to me that the Magistrate acted 
with the most unseemly haste in this 
matter. His excuse was that it would have 
cost the State a great deal of expense if the 
prosecution witnesses had been sent away 
and ordered to appear at a later date. But 
it is not only the State which is to be con- 
sidered in these matters; it is the adminis¬ 
tration of justice. Even if considerable 
expense is incurred by the State in the 
proper administration of justice, yet that 
expense must be incurred and injustice 
must not be perpetrated simply because 
justice is expensive. It appears to me that 
the Magistrate by his conduct entirely 
deprived U Po Mya of the means of ade. 
quately defending himself. 

On 23rd November Po Mya had appa¬ 
rently engaged a lower grade pleader 
from Kyaukpyu. This pleader asked the 
Magistrate for time to study the proceed¬ 
ings but the Magistrate granted him only 
one day. Consequently be was not in a 
proper position to cross-examine the re* 
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called prosecution witnesses effectively. On 
26th November U Po Mya was required to 
file a list of his defence witnesses and he did 
so. More than half of these witnesses the 
Magistrate refused to summon as he did 
not think they were material. He fixed 
30th November for the appearance of these 
witnesses. He could only do so by direct, 
ing that a telegram should be issued to the 
Township Magistrate of Cheduba ordering 
him to summon the witnesses who were in 
Cheduba, and by sending a telegram to 
another witness at Akyab and even to a 
witness at Rangoon. This conduct on the 
part of the Magistrate w’as most improper. 
Doubtless he was inspired with the desire 
to dispose of the case quickly, but this was 
not promptitude but the most indecent 
haste. 

On 30th November U Po Mya protested 
against the examination of these witnesses 
because one of the recalled prosecution 
witnesses had not yet been examined, and 
the case was adjourned till 9th December. 
Meanwhile the applicant had applied to 
the Sessions Court at Akyab asking that it 
should move this Court to transfer the 
case. The Sessions Judge did submit the 
proceedings to this Court but this Court 
declined to take action when so moved and 
recommended the applicant had first to 
move the District Magistrate of Kyaukpyu: 
in the event of the District Magistrate 
refusing to consent to his request, his 
proper course was to apply to this Court 
under the provisions of S. 526, Criminal 
P. C. The District Magistrate having re. 
fused to transfer the case the applicant has 
now come before this Court again. The 
learned District Magistrate took the view 
that as the proceedings had been pending 
since August 1936, U Po Mya was the only 
person who could be blamed for not having 
secured legal assistance. As I have already 
stated I do not think that this is a good 
argument. 

In my opinion the conduct of the Second 
Additional Magistrate of Kyaukpyu, al. 
{though I do not suggest that he has been 
inspired by any unfair motives, has un. 
fortunately been such as to fill the mind of 
the accused, not unreasonably, with an 
apprehension that he will not secure a fair 
'and impartial trial before him. The Magis. 
trate has displayed far too much haste in 
the trial of the case and has, in my opinion, 
wrongly failed to give the applicant 
opportunity to engage such legal assistance 
as he thought proper. 


(Machney J.) A. I. R., 

The applicant asks that the case be- 
tried either by the District Magistrate of 
Kyaukpyu or by some Magistrate at Akyab. 
I see no reason why the case should be 
transferred out of Kyaukpyu District. It 
seems to me that the District Magistrate- 
at Kyaukpyu is the Magistrate who will 
most suitably try this case. I therefore- 
direct that Criminal Regular Trial No. 52 
of 1936 in the Court of the Second Addi¬ 
tional Magistrate of Kyaukpyu be trans. 
ferred to the Court of the District !Magis- 
trate of Kyaukpyu for trial by him im 
accordance with law. 

R.W./r.k. Case transferred. 
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Mackney J. 

L. R. Ahrol — Applicant. 

V. 

S. L. Sirpaul — Respondent. 

Criminal Revn. No. 258-B of 1937, De¬ 
cided on 12th July 1937, from order of 
Senior Magistrate, Mandalay, D/- 4th Janu¬ 
ary 1937. 

Criminal P. C. (1898), S. 250 — Compensa¬ 
tion — Matter of awarding compensation in. 
frivolous cases is discretionary with Magistrate 
— Appellate Court cannot set aside order of 
compensation except for cogent reasons. 

Once it has been decided that a case is a false- 
one and frivolous and vexatious, then it is a 
matter within the Magistrate’s discretion as to- 
whether it is one in which compensation should, 
be given or not : and the Appellate Court is not', 
entitled to set aside an order for payment of com¬ 
pensation in such a case save for very cogent rea¬ 
sons. [P 201 C 1] 

Where therefore the Appellate Court set aside an 
order for compensation on the ground that the- 
accused’s defence was not true in its opinion 
without giving any convincing reasons : 

Held that there was no sufficient justification 
for setting aside the order. [P 201 C 2}, 

K. C. Sanyal — for Applicant. 

B. C. Paul — for Respondent. 

Order. — The applicant was the accused' 
in a prosecution under S. 380, I. P C. ini¬ 
tiated by the respondent S. L. Sirpaul in 
the Court of the Senior Magistrate, Manda¬ 
lay. The Senior Magistrate in a very full 
and detailed judgment gave his reasons for 
believing that the prosecution was a false- 
one and finding also that it was frivolous or 
vexatious. He has ordered the respondent • 
to pay compensation of Rs. 100 to tha- 
applicant Abrol under S. 260, Criminah 
P. C. In default he was to suffer 30 days^ 
simple imprisonment. 
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Against this order the respondent ap. 
pealed to the Sessions Court at Mandalay 
and the learned Sessions Judge, although 
he agreed with the Magistrate that the 
case was a false one, held that it was not 
one in which compensation ought to be 
given because Abrol had put forward a dis. 
honest and untrue defence. 

Against the order of the Sessions Judge, 
Abrol has now applied to this Court in 
revision on the ground that the learned 
Sessions Judge was not justified in holding 
that the applicant had not conducted bis 
defence honestly and that he was not justi. 
fied on this ground alone in setting aside 
the order of the Magistrate. 

It appears to me that once it has been 
decided that a case is a false one and frivo- 
lous or vexatious, then it is a matter with, 
in the Magistrate’s discretion as to whether 
it is one in which compensation should be 
given or not : and it appears to me that 
the Appellate Court is not entitled to set 
aside an order for payment of compensa¬ 
tion in such a case save for very cogent 
reasons. In the present case I am unable 
to find them. He remarks : 

Further although the charge of theft may be a 
fantastic one, it seems too much to believe that 
complainant for no reason at all decided to in¬ 
volve a man who was never in his company on a 
charge of this nature. The first part of complain- 
ant s story about meeting the girls and all adjour¬ 
ning to his shop to drink does not appear to be a 
wncocted one and I do not think taking the evi- 
dence and the probabilities of the case into ques¬ 
tion that It can be held that Abrol was not one of 
the party. 

Now, it seems to me, with great respect, 
that the learned Sessions Judge was not 
entitled to alter the Magistrate’s order be. 
cause, in his opinion the accused’s defence 
might not be a true one. Even as it is, the 
learned Sessions Judge cannot give any 
convincing reason why the defence evidence 
should be branded as false. Apparently he 
thought that Abrol ought to have called 
his witnesses before the police, and his 
failure to do so cast doubts on the alibi 
produced by him. I do not know that it is 
incumbent on an accused person to produce 
his witnesses before the police. I can quite 
conceive that an accused person might 
prefer not to do so. At any rate the fact 
that he did not do so does not necessarily 
show that his witnesses are false witnes- 
ses. The learned Sessions Judge consi. 
dered that Ma Kyi, a woman originally 
called for the prosecution but who gave 
evidence in favour of the defence, was not 
telling the truth. His reason for saying so 


is that she denies having been examined 
by the police. He remarks : “This must b© 
a deliberate falsehood as if she had not been 
examined the police would not have sent her 
up.” But surely this is not alone a sutificient 
reason for holding that when she states 
that the accused was not present in the 
shop she is not telling the truth : nor do I 
think that the learned Sessions Judge was 
entitled to say that it would look as if she- 
had been bought over by the defence. It is 
the fact that the learned Sessions Judge 
was inclined to think that Abrol was there 
in the shop where the theft is alleged tO’ 
have taken place, that has caused him to 
take the view that this is not a case in 
which compensation should be awarded. 

I am bound to say that I do not think 
that be had suflicient justification for dif. 
fering from the Magistrate’s finding on this 
point. He has merely expressed his own 
opinion on the matter, an opiniou of the 
correctness of which he cannot possil)ly, in 
the circumstances, be absolutely sure. 

Towards the end of his judgment the 
learned Sessions Judge has put forward a 
theory to explain how tbe charge of theft 
originated. This is entirely a theory of the 
learned Sessions Judge and admittedly is 
not directly based on tbe evidence before 
him. It is ingenious but it cannot be ac- 
cepted as necessarily correct. When the 
learned Judge goes even further and sug¬ 
gests that the two witnesses for the prose¬ 
cution, who could not be found, have actu¬ 
ally been kept out of the way by Abrol, I 
think that he has gone far beyond the- 
limits of reasonable conjecture. 

The learned Judge has set aside the- 
order of the Magistrate, which was a very 
carefully considered one, not because he- 
differs from the conclusions of the Magis. 
trate or thinks they are wrong, but simply 
because he has certain ideas of his own- 
about the falsehood of the evidence pro- 
duced by the defence. I do not think that 
such an opinion would justify setting aside- 
the Magistrate’s order. 

This application is therefore allowed. 
Tbe order of the Sessions Judge is set aside ■ 
and the order of the Magistrate directing. 
tbe respondent to pay the applicant a sum 
of Rs. 100, in default of payment to suffer.- 
30 days’ simple imprisonment, is restored. 

K.B./r.k. Application allowed. 
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FULL BENCH 

Roberts C. J., Dunkley and 
Braund JJ. 

A.. N. A. i?. Arunachallam Chettyar — 

Applicant. 

V. 

V. M. R. P. Firvi — Respondent. 

Civil Ref. No. 9 of 1937, Decided on 
■25th March 1938, made by Baguley and 
Sharpe JJ. 

Civil P. C. (1908), O. 21, R. 2—Decree 
can be adjusted by new contract that judgment* 
debtor will do something in future, if decree- 
holder accepts it—Agreement by decree-holder 
that upon conveyance by judgment-debtor of 
certain lands, he would accept them in full 
settlement — Agreement is not concluded and 
Court will refuse to record it. 

A promise to do something In future is legal 
consideration, and if the decree-holder chooses to 
accept such a promise by tho judgment debtor 
there is nothing in law to prevent him from doing 
so, and such a promise by the judgment-debtor 
and acceptance thereof by the decree-holder is a 
legal adjustment of the decree. Thus il A holds a 
decree against B and D offers to transfer certain 
property to A, and .-I accepts that promise to 
transfer in whole or part satisfaction ol bis decree, 
that is a binding contract which constitutes an 
adjustment of the decree in whole or in part and 
can be pleaded by B in bar of execution. But if A, 
as is usually the case, agrees to accept the transfer 
of the property in whole or part satisfaction of his 
decree, at that stage there is no concluded agree¬ 
ment between tho parlies, but A has really made a 
counter-offer which can be accepted by B only by 
performance, i. o. by the actual transfer of the 
property. In this latter case there is no adjust¬ 
ment until the property has been actually trans¬ 
ferred : Case lato discussed. [P 203 0 1, 2) 

P. B. Sen — for Applicant. 

Clark — for Respondent. 

Dunkley J. — The question which has 
been referred for the decision of the Full 

Bench is as follows : 

Can a decree be adjusted, within the meaning of 
R. 2 of O. 21, Civil P C., by a new contract that 
the judgment-debtor will do something in future, 
if the decree-holder is willing to take such a 
promise instead of the decree which he has ; or is 
it in every case necessary that the judgment-debtor 
shall perform the promise which be makes to the 
decree-holder before adjustment can be regarded as 
complete ? 

The answer to the first part of this 
question is plainly in the affirmative and 
the answer to the second part is in the 
negative. The law regarding executory 
contracts as adjustments of decrees has 
•been clearly laid down by a Bench of the 
Madras High Court in 56 Mad 198,^ and 

1. Bamanarasu v. Venkata Reddi, (1933) 20 
AIR Mad 28=1411 0 429=56 Mad 198=63 
M L J 598. 


E. P. Firm rFB) (Dunkley J.) * A. I. R. 

we respectfully concur in the judgment of 
Reilly J. in that case. This decision has 
subsequently been followed by the Madras 
High Court itself in 69 M L J 77.2 
been followed by the Patna High Court in 
15 Pat 390^ and by the Bombay High 
Court in 37 Bom L R 230.'* Tliere are 
also judgments of the Calcutta and Lahore 
High Courts to tho same effect, in which 
judgments, 56 Mad 198^ was cited with 
approval. 

The decision of a Bench of the Allaha- 
bad High Court in 44 All 258® has been 
cited as being contrary to the Madras deci¬ 
sion ; but when the facts of this case are 
considered with the judgments, it becomes 
clear that there is nothing in this decision 
which is opposed to the decision in 56 Mad 
198.^ The headnote of the report seems 
to be too broadly stated, for it appears 
from the judgment of Piggott J. (at p. 262) 
that the agreement under consideration 
was not an executory agreement, but was 
an inchoate agreement, in that a proposal 
made by the decree.holder for adjustment 
of the decree had not been legally accepted 
by the judgment-debtor. The decree, holder 
had proposed to the judgment-debtor that 
he would accept satisfaction of his decree 
in a modified form and w'ould abandon the 
execution proceedings if the judgment, 
debtor fulfilled four specified conditions. 
Acceptance of this proposal by the judg- 
ment-debtor could be only by performance 
of these four covenants, and he had not 
performed any of them. There was there¬ 
fore DO new contract in adjustment of the 
decree. The words used by Piggott J. (at 
p 263), when he says 

it seems to me fairly clear that aa oral agreement, 
not as yet performed by either party, could not 
successfully be set up so as to prevent a decree- 
holder from proceeding with the execution of his 
decree, 

appear to be very wide ; but they must be 
read subject to the facts of the case, and 
the facts were that no agreement had been 
concluded between the decree, holder and 

2. Baghupathirayadu v. Garapati Pichayya, 
(1935) 22 A I R Mad 581=163 I G 961=69 M 
L J77. 

3 Satyabadi Saha v. Mani Sahu. (1936) 23 A IR 
Pat 619=165 I C 940=15 Pat 390=18 P L T 
110 . 

4. Kalyanji Dbana v. Dbaramsi Dhana <fe Co., 
(1935) 22 A I R Bom 303 = 157 I C 646 = 37 
Bom li R 230. 

5 liacbmin Das v. Baba Kalikamliwala Bam 
Nath, (1922) 9 A I B All 18=64 I 0 990=44 
All 258=20 All J 65. 
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the judgment-debtor. Walsh J. in his judg¬ 
ment (at p. 264) stated the real decision of 
the Bench when he said :■ 

Au iiicboate cootract, which if completed would 
bar execution of a decree, cannot bo pleaded as a 
bar to execution under O. ll. R. 2, and the judg¬ 
ment debtor cannot claim that the contract should 
be completed and then be invoked in bar of 
execution. 

With due respect, this is, in our opinion, 
a correct statement of the law. As stated 
by Reilly J. in 56 Mad 198,^ there is no 
reason why a decree should not be exting. 
uished by a new contract that the judg- 
ment-debtor will do something in future, if 
the decree-holder is willing to take such a 
contract instead of the decree which he has 
in his hand. A promise to do something 
in future is legal consideration, and if the 
decree-holder chooses to accept such a pro¬ 
mise by the judgment-debtor there is 
nothing in law to prevent him from doing 
so, aud such a promise by the judgment- 
debtor and acceptance thereof by the 
decree.holder is a legal adjustment of the 
decree. But, naturally, if a judgment, 
debtor comes into Court and alleges that 
his decree-holder has given up his decree, 
which he can execute at once, and accepted 
in its place a promise by the judgment- 
debtor that he will do something at a future 
^ate, and if that is disputed, then the evi¬ 
dence that the decree.holder has accepted 
Bucb a promise must be carefully scruti- 
nized. Cases in which a decree-holder has 
accepted a promise by his judgment-debtor 
to do sometbing in the future as satisfac- 
tion of his decree must be rare, and what 
usually happens in cases of adjustment of 
decrees is that the judgment-debtor sug¬ 
gests terms of settlement and the decree- 
holder agrees to accept the performance of 
these terms by the judgment-debtor as a 
settlement. At that stage that is not a com. 
plated contract, but the settlement is still 
in the stage of negotiation. It is a counter, 
proposal by the decree-bolder, which propo- 
eal can only be accepted by performance. 
That is^what Piggott J. meant when in 44 
All 258 he said that an oral agreement not 
as yet performed by either party could not 
successfully be set up so as to prevent a 
decree.holder from proceeding with the 
execution of his decree ; and that is what 
my brother Mya Bu and I meant in our 
abort judgment in First Appeal No. 82 of 
1983,® which has apparently given rise to 
this re ference. 

*€• N. P. Ij. Firm v. B. K. Bhanja, reporUd in 
(1984) 31 A I R Rang 190==149 I 0 95. 


The reporting of this latter case in the 
All India Reporter exemplifies the danger 
of reliance on unofficial reports. The case 
before us was so plain and, in our view, of 
so little importance that we did not con. 
eider it necessary even to set out the facts 
in our judgment, and we certainly had no 
intention of enunciating any proposition 
of law. When the facts of that case are 
examined it becomes at once apparent that 
what we had before us was a suggestion 
for settlement of tlie decree which had not 
yet passed the stage of negotiation ; there 
was no completed agreement between the 
parties. The use of the words ''executory” 
and executed” was perhaps somewhat 
unfortunate, and it would have been better 
if we bad described the agreement as 
inchoate ; hut our judgment is not open to 
any possibility of misunderstanding if it is 
read, as it ought to be, in connexion with 
the facts of that case. The correct law 
regarding the adjustment of a decree by a 
new contract may perhaps bo most plainly 
stated by means of an example. If A 
holds a decree against B and B offers to 
transfer certain property to A, and A 
accepts that promise to transfer in w’hole 
or part satisfaction of bis decree, that is a 
binding 'contract which constitutes ani 
adjustment of the decree in whole or in 
part, and can be pleaded by B in bar of 
execution. But if A, as is usually the case 
agrees to accept the transfer of the pro. 
porty in whole or part satisfaction of his 
decree, at that stage there is no concluded 
agreement between the parties, but A has 
really made a counter-offer which can be 
accepted by B only by performance, i. e. 
by the actual transfer of the property. In 
this latter case there is no adjustment 
until the property has been actually trans- 
ferred. The question referred will be 
answered in the above sense. The coats ofl 
this reference to be costs in the appeal; 
advocate’s fee 5 gold mohura. 

Roberts C. J. —I have bad the advan- 
tage of reading the judgment about to be 
delivered by my learned brother Dunkley 
and I agree with it. I deaire only to make 
a few observations with regard to the 
adjustment of a decree within the meaning 
of O. 21, R. 2. A new agreement between 
the parties may be certified to the Court 
whose duty it is to exeente the decree; 
thereupon the Court shall record the new 
agreement and it takee the place of the 
decree. An uncertified adjustment cannot 
be recognized by any Court executing the 
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decree. Now the adjustment, or new 
agreement, must ful61 the essentials of any 
other valid contract before it can be 
enforced as such. It may be reached by 
the offer of a promise for a promise and 
mutual acceptances ; as for instance where 
the decree-holder agrees to accept a mere 
promise by the judgment-debtor to convey 
certain lands to him. The fact that the 
contract is executory on both sides does not 
mean that it is any the less a valid agree¬ 
ment and adjustment of the decree. On 
the other hand the adjustment, or new 
agreement, may be reached by the offer of 
a promise for an act: as for instance where 
a decree, bolder agrees that upon the con. 
veyance by the judgment-debtor of certain 
lands to him he will accept them in full 
settlement of the decree. In such a case a 
mere promise by the judgment-debtor to 
do so does not conclude the agreement for 
it is not his promise but his performance 
which is asked for and which is to form 
the basis of a contract. 

It is therefore necessary to see, as in the 
case of every other alleged contract, whe¬ 
ther the parties really came to terms and 
were ad idem, or whether the negotiations 
proceeded no further than propQsals and 
counter proposals without the clear and 
definite acceptance of an offer, which is the 
necessary foundation of every concluded 
contract. If they came to terms it does not 
matter that the concluded contract was 
still executory. A contract is said to be exe¬ 
cutory when‘it is as yet not performed or 
only partly performed by both parties : 
when one party has completely fulfilled his 
obligations in respect of the contract he is 
then said to have executed the contract. If 
they did not come to terms there can be no 
adjustment, and the offer of promises which 
are not accepted in the precise terms in 
which they are made cannot be recorded 
as such. 

Braund J. —I agree. The question, as it 
seems to me, is in each case whether the 
decree, holder has, in fact, agreed imme- 
diately to take the judgment-debtor’s pro. 
mise — to use the words of the reference 
itself — “instead of the decree which he 
has." If he has, then, even if the judg. 
ment-debtor’s promise is executory, an 
“ adjustment " has in fact been accompli, 
shed. If there has been no concluded con. 
tract between the parties by a definite offer 
and a definite acceptance of that offer, it 
should be evident upon the ordinary prin. 


A, 1. R. 

ciples of contract that there can have been 
no concluded “adjustment". In my view 
however, that does not quite end the matter. 
For, there may well be a concluded contract 
that a decree shall be “adjusted" or “ex. 
tinguished” in future without the stage of 
a present.“ adjustment" of the decree hav¬ 
ing been reached. If, for instance, the 
judgment-debtor agrees to transfer to the 
decree.holder a certain property upon a 
future date and, in consideration of that 
promise, the decree.holder agrees to release 
his decree when the property has been 
transferred, that is a contract. But it is 
nob an “ adjustment ’’ within the meaning 
of O. 21, R. 2, Civil P. C. The decree for 
the time being stands and it does not be¬ 
come actually “adjusted" until the judg¬ 
ment-debtor’s pi'omise has been executed. 

In short, there are I think two questions 
always to be considered. The first is whe- 
ther there has been a concluded contract 
at all. The second is whether or not it is a 
term of that concluded contract that the 
decree shall be immediately extinguished 
or whether its extinguishment is made 
conditional upon the previous execution by 
the judgment-debtor of his promise. In the 
former case there has been an “adjust- 
ment". In the latter, there has not. I think 
that the reference, having regard to th& 
terms in which it is framed, should, as to 
the first part, be answered in the affirma. 
tive; and, as to its alternative, in the nega. 
tive. 

V.B.B./s.K. Beference answered 

accordingly-^ 
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FULL BENCH 

Roberts C. J., Dunkley and 
Sharpe JJ. 

Mev. Po Tun — Applicant. 

V. 

Ma Chit and anothe? -Respondents. 

Civil Ref. No. 13 of 1937, Decided on 
8th April 1938, made by Mya Bu and 
Sharpe JJ. 

Divorce Act (1869), S. 16—Decree for dUso- 
lution of marriage by High Court, whether in 
its appellate or Original Side, should be decree 
nisi. 

A decree for dissolution of marriage, made by 
the High Court under the Divorce Act, whether in 
its appellate or in its original jurisdiction, should 
be a decree nisi and not a decree subject to the 
confirmation by the High Conrt under S. 17. 

[P 205 C 1) 

G. D. Williams — for Applicant. 

U Them Maung, Advocate-General as- 
Amicus Curiaa. 


Po Tun V. Ma Chit (FB) 
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Dunkley J.—The appellant filed a peti. 
tion in the District Court of Pakokku for 
the dissolution of his marriage with respon. 
dent 1 on the ground of her adultery with 
respondent 2. The petition was dismissed, 
and the appellant thereupon appealed to 
this Court. A Bench of this Court has 
allowed the appeal and has decided that 
there must be a decree for dissolution of 
marriage; but the question then arose as to 
what should be the form of the decree, 
whether it should be a decree subject to the 
confirmation of three Judges of the High 
Court under S. 17, Divorce Act, or whether 
it should be a decree nisi. This question 
has been referred for the decision of a Full 
Bench. 

In my opinion, the question is answered 
by the plain terms of S. 16, Divorce Act, 
which enacts : 

Every decree for a dissolution of marriage made 
by .a High Court not being a confirmation of a 
decree of a District Court shall, in the first 
instance, be a decree nisi. 

It is urged that this section applies only 
to High Courts in the exercise of their 
original civil jurisdiction, but this argument 
overlooks the fact that only four of the 
High Courts in India and Burma have an 
original civil jurisdiction, and if the Legis¬ 
lature intended to restrict the provisions of 
this section to the Original Sides of those 
four High Courts, it would have been 
specifically so stated. It is further argued 
that a decision that an appellate decree 
passed^ by the High Court shall be a decree 
nisi will affect the substantive rights of the 
parties, because in the case of a decree 
subject to confirmation only the officer 
appointed under S. 17.A, Divorce Act may 
intervene before the decree is confirmed, 
whereas in the case of a decree nisi a third 
party may intervene; but actually it is a 
mere matter of procedure whether the 
third party must move the King’s Proctor 
or may intervene by direct petition to the 
Court, and does not affect any person’s 
substantive rights. 

Id my opinion, the provisions of S. 16, 
Divorce Act are plain in themselves, and 
are subject to no qualification. The answer 
to the question propounded must therefore 
be that a decree for dissolution of marriage, 
made by the High Court under the Divorce 
Act, whether in its appellate or in its 
original jurisdiction, should be a decree nisi. 

Roberts C. J. — I agree. The matter 
Appears to me to fall expressly within 
8.16, Diyoroe Act. No order as to costs. 


Sharpe J. — When my learned brother 
Mya Bu and I referred this question to a 
Full Bench I had very considerable doubts 
as to whether the question should be 
answered in the way which is now being 
agreed upon by my Lord the Chief Justice 
and Dunkley J. These doubts have not 
been entirely resolved, but having regard 
to the very definite view which the other 
members of this Court now take, I am not 
prepared to dissent. 

v.b.b./r.k. Reference answered. 
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Mosely and Dunkley JJ. 

Rambilas Saboo and others — 

Appellants. 

V. 

Gopiram Shewbuxrou and another - 

Respondents. 

Special First Appeal No. 105 of 1937, 
Decided on 16th December 1937, against 
decree of Small Cause Court, Rangoon. 
D^ 21st June 1937. 

Partnership—Suit against partners—Partner¬ 
ship business carried on by some members of 
joint Hindu family—Other members not inter¬ 
ested in business cannot be made liable in 
respect of loan borrowed for partnership 
business on footing that business is joint Hindu 
family business — Determination in a cause 
must be founded on case to be found in plead¬ 
ings. 

The determination in a cause must bo founded 
on the case to be found in the pleadings involved 
in or consistent with the case thereby made. 

[P 206 C 2; P 207 C 1] 

Where the plaintiff sues the defendants upon 
the footing that they are partners in a partnership 
business, he cannot be granted a decree on the 
footing that the business is a joint Hindu family 
business, in which the defendants are interested as 
members of the joint family ; the two cases are 
entirely inconsistent. The same business cannot 
be a joint family business and also a partnership 
business. [P 206 0 2] 

Where therefore the business carried on by cer¬ 
tain persons, is a partnership business carried on 
by only some members of the joint Hindu family 
as partners, the other members of the family who 
are not interested in the business as partners 
cannot be made liable in respect of a loan borrow¬ 
ed for the partnership business, on the footing 
that the basiness is a joint Hindu family business: 
AIR 1936 Rang 160, Rel. on. [P 207 0 1, 2] 

P- K. Basu — for Appellants. 

Kalyanwala — for Respondents. 

Dunkley J.—This appeal arises out of a 
suit for the recovery of a cash loan of 
Be. 1000 and iaterest due thereon. In the 
original suit there were seven defendants. 
Defendants 1 and 2, Bamcbandar and 
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Manalal, were brothers and the remaining 
five defendants are their sons. Defen. 
dant 2 Manalal has died and the claim 
against him was waived. Defendant 1, 
Ramchandar, did not defend the suit, and 
is not appealing against the decree which 
has been passed against him. This is an 
appeal by the remaining five defendants in 
regard to the decree which has been passed 
against them. The facts which have been 
found by the learned Chief Judge of the 
Small Cause Court are that defendant 6, 
Kanialal Saboo, who is appellant 5 in this 
appeal, held a power of attorney executed 
in 1928 by defendants 1 and 2, and 
managed a business in Rangoon, which 
was carried on in the name of Ramchandar 
Manalal; on 13th July 1931, Kanialal 
borrowed from the manager of the plain¬ 
tiff.respondent firm a sum of Rs. 1000 and 
executed a promissory note therefor. The 
promissory note was signed by him in the 
following manner : “Ramchandar Mana¬ 
lal.Kanaiyalal,” and it is not disputed that 
his signature was intended to mean that 
he signed as agent of Ramchandar and 
Manalal. The plaintiffs-respondents have 
obtained a decree against the appellants 
and Ramchandar for the amount of this 
loan. The cause of action upon which their 
claim was based is set out in paras. 2 and 3 
of the plaint, which read as follov7S : 

2. That the defendants are the members of the 
undivided joint Hindu family and partners who 
carried on business in partnership as cloth mer. 
chants under the name and style of “Ramchandar 
Manalal” at No. 64/30th Street, Rangoon, and in 
Silver Street, Akyab, and the money was utilized 
for the benefit of the partnership business. 

3. That defendant 6 to ensure payment of the 
aforesaid amount executed a promissory note on 
the same day on behalf of himself and the firm for 
the same amount. 

It is a cause of action based upon the 
allegations that the defendants were all 
partners in a trading partnership, and that 
the money was borrowed for the benefit of 
the partnership. Consequently, the aver, 
ment that they were members of a Hindu 
joint family was redundant and irrelevant. 
The business, which the defendants are 
alleged to have carried on together, cannot 
be at the same time a Hindu joint family 
business and a partnership business; the 
two things are inconsistent; this is plain 
from the provisions of S. 5, Partnership 
Act: see also 14 Bang 122.^ Nevertheless, 

1. Cbidamvaram Y. R. 0. T. V. B. Cbettyar ▼. 

Mutaya Ghettyar, (1936) 23 A I B Rang 160 

=162 I C 184=14 Rang 122. 
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an issue in this suit was framed in tho 
following terms ; 

2 (a). Arethedefendantsmembers of an undivid¬ 
ed Hindu joint family and partners who carried 
on business in partnership as cloth merchants 
under the name and style of Ramchandar Mana- 
lal at 64/30th Street, Rangoon, and in Silver 
Street, Akyab ? 

(b) Was the money lent and advanced to the 
defendants utilized for the benefit of the said 
partnership business ? 

If a meaning is to be given to the whole 
of Cl. (a) of this issue, it apparently must 
mean that the business was at the Sime 
time a Hindu joint family business and 
also a partnership business, and this is 
contradictory : as I have said, the same 
business cannot be a joint family business 
and a partnership business. However, on 
this issue the learned Chief Judge of the 
Small Cause Court found that all the 
defendants did constitute a Hindu joint 
family, and were liable as such; the ques. 
tion of partnership appears to have been 
entirely lost sight of. In spite of the find, 
ing that the family was a Hindu joint 
family, the business might still have been 
a contractual partnership belonging to some 
or all of them. The final finding of the 
learned Judge in his judgment was as 
follows : 

There will therefore be a decree as prayed with 
costs against defendant 1 and defendants 3 to 7 as 
members and co-parccners of the joint Hindu 
family of Ramchandar Manalal. 

This finding must mean that the learned 
Judge had come to the conclusion that the 
business was a joint family business, and 
the terms of the decree which was drawn 
up are to the same effect, namely, 

.... it is ordered that defendants 1, 3, 4, 6, 6 
and 7 as members and coparceners of the joint 
Hindu family of Ramchandar Manalal do pay to 
the plaintiff. 

It is implicit in this finding that the 
business was a joint family business, and 
it must therefore be held that the learned 
Judge found that the business was not a 
partnership business, and on this finding 
the suit as against the present appellants 
ought to have been dismissed. When the 
plaintiff sues upon the footing that thel 
defendants are partners in a partnership 
business, he cannot be granted a decree on 
the footing that the business is a Hindu 
joint family business in which the defendants 
are interested as members of the joint 
family : the two cases are entirely incon¬ 
sistent, and the determination in a cause 
must be founded npon the case to be found 
in the pleadings, or involved in or consis- 
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|tent with the case thereby made. On this 
ground the present appeal must be allowed. 
However, on the facts it is clear that the 
business was a contractual partnership bet¬ 
ween defendants I and 2, and that the ap. 
pellants had no interest in this business. 
The learned Judge traced the history of 
the family, and came to the conclusion 
that the burden of proof that the original 
Hindu joint family had separated, which 
was upon the appellants, had not been dis. 
charged. As I have said, that was not a 
sufficient finding to dispose of the question 
whether the business was a joint family 
business, and the only evidence on this 
point is vague statements of witnesses for 
the plaintiffs.respondents, who had no 
knowledge or means of knowledge of the 
real facts. All that they knew or could pos¬ 
sibly know was that the sons were work¬ 
ing with their fathers in the business, as 
they would almost certainly do even if it 
was a partnership business belonging to 
their fathers. 

The fact that it was a partnership 
business is proved, in my opinion, by the 
two powers.of.attorney which were grant, 
ed to four of the sons of the appellants by 
their fathers {Exs. 16 and 18). Ex. 18 was 
executed by Ramchandar on 14th April 
1916, and the power.of-attorney was 
granted to one Mahadevo and to the appel¬ 
lant Rambilas. It describes the business as 
a partnership business belonging to Ham. 
chandar and his brother Manalal. This is, 
of Murse, an admission against Eamchan. 
dar 8 interest. Ex. 16 was executed on 
4th April 1928. This power of attorney 
was granted to the appellants Gopilal and 
Kanialal; it is executed by both Ramchan¬ 
dar and Manalal, and the business is des- 
cribed as a firm belonging to them. If this 
power-of-attorney had been given by the 
karta of a Hindu joint family there could 
not have been two signatures upon it, for 
Ramchandar would, of course, be the karta 
of this particular family, and the two 
brothers would not have described them¬ 
selves in the power as a firm : in that case 
Ramchandar alone would have executed it. 
At the times when these two powers were 
executed there was no dispute or any 
apparent possibility of dispute as to whe. 
ther this business was a family business 
or a partnership business. The conclu¬ 
sion therefore is that the business was a 
partnership business, as it is desorib^ in 
the plaint, but that the partners were only 
the two brothers, Bamo^ndar and Mana- 


lal, and that the present appellants were 
not interested in the business as partners. 
The appellants therefore cannot be held 
liable for this loan, which was borrowed 
for the partnership business. This appeal! 
is allowed, and, so far as the five appellants 
are concerned, the judgment and decree of 
the Small Cause Court is set aside and the 
suit as against them is dismissed with, 
costs in both Courts. 

Mosely J.—I agree. 

R.m./r.k. Appeal allowed. 
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Mackney J. 

Ktbari Applicant. 

V. 

H. Bellamy — Opposite Party. 

Civil Revn. Appln. No. 215 of 1937, Dei- 
cided on 11th August 1937, against decree 
of Township Court, Maymyo, D/. 31st Mav 
1937. 

(a) Master and servant — Domestic servant 
on monthly wage failing to do work properly, 
behaving improperly and leaving service with¬ 
out notice—He cannot claim payment for work- 
done in fraction of month. 

A mao who had undertaken work on a monthly 
wage as a domestic servant in a bouse and failed' 
to perform his work properly, but behaved in an. 
improper manner, and finally left the house with¬ 
out giving any notice whatsoever, should not be 
able to claim payment for the work that he may 
have done in the period from the beginning of the 
month up to the date of bis departure, being less 
than a month: 23 M L J 680, Disting. 

[p 208 0 ir 

(b) Contract Act (1872), S. 64—Word ‘rea- 
cinds’ implies express cancellation—Person 
employed as sweeper leaving master without 
notice—Master doing nothing except engaging, 
another person—Contract with former servant 
is not rescinded. 

The word ‘rescinds’ as used In S. 64, Contract 
Act implies an “express and unequivocal cancel¬ 
lation of the contract." Where a domestic servant 
employed as sweeper of the house leaves hisihaster 
without any notice and the master does nothing 
except engaging another person for doing the work 
the contract with the former servant is not neces¬ 
sarily rescinded by the master and hence the ser-. 
vant is not entitled to get the pay for the work 
done. [P 208 0 3] 

O. K. Bay — for Applicant. 

Order.—This is an application to revise 
the order of the Court of Small Causes at 
Maymyo in which it dismissed the suit of 
one Etbari against one Mr. H. Bellamy for 
recovery of Rs. 16-7-0 said to be wages due 
to Etbari. Etbari was a sweeper employed 
by Mr. H. Bellamy on a montUy wage. On 
19th November 1936 he left Mr. Bellamy’s 
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'house and ceased to do work without giving 
any notice whatsoever. The next communi. 
cation received by Mr. Bellamy from 
Etbari was a lawyer’s notice in which he 
■claimed a sum of Rs. 12-8.0 for his pay 
from 1st November to 19th November and 
Rs. 3.5.0 being the cost of lawyer’s notice. 
Mr. Bellamy very properly refused to com- 
ply with such a demand and consequently 
was subjected to this suit. In the suit 
Etbari alleged that he had been assaulted 
and that it was for that reason that he had 
‘left the house. The learned Judge held that 
the assault or ill-treatment had not been 
proved, that there had been a total dis¬ 
regard of orders, and that when reprimand¬ 
ed Etbari must have left without any notice 
leaving the house in a filthy condition. He 
therefore held that he was not entitled to 
any compensation or wages. 

It is now urged before me that under the 
provisions of Ss. 39 and 64, Contract Act 
Etbari is entitled to payment for the days 
for which he worked. If this were so, the 
provisions of Contract Act would be entirely 
contrary to a well-known principle of 
English law applicable to this case and I 
can hardly believe this to be the case especi¬ 
ally where such an inequitable result would 
be brought about. It would be intolerable 
that a man who had undertaken work on a 
monthly wage as a domestic servant in a 
house and failed to perform his work pro- 
perly, but behaved in an improper manner, 
and finally left the house without giving 
any notice whatsoever, should be able to 
■ claim payment for the work that he may 
have done in the period from the beginning 
of the month up to the date of his depar. 
ture, being less than a month. 

The only authority which has been 
brought to my notice on this question is 23 
M L J 680.^ This is a decision of a single 
Judge. In this case a man engaged for a 
period of one year at a monthly salary left 
his master’s service 10 days before the 
•expiration of the year. It was held that he 
was entitled to his wages for the 11 full 
months he had been at work. (I think that 
case can be distinguished from the present 
case. The agreement was to pay a monthly 
•salary although it was arranged that the 
payment should not be made till the end of 
the year.) The learned Judge reliedonS. 64, 
Contract Act and Ulus, (c) to S. 65. _S. 64, 
<Oontraot Act runs: _ 

1. Chokalinga Mudaliar v. Mohamed Sheriff Saib, 
(1912) 23 M Ij J 680=17 I 0 891. 
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When a person at whose option a contract is 
voidable rescinds it, the other party thereto need 
not perform any promise therein contained in 
which he is promisor. The party rescinding a void¬ 
able contract shall, if he has received any benefit 
thereunder from another party to such contract, 
restore such benefit, so far as may be, to the person 
from whom it was received. 

Section 39 runs: 

When a party to a contract has refused to per¬ 
form, or disabled himself from performing his pro¬ 
mise in its entirety, the promisee may put an end 
to the contract, unless he has signified by words 
or conduct, his acquiescence in its continuance. 

Now, in the present case Mr. Bellamy has 
not rescinded the contract; he has done 
nothing except that he perforce engaged 
another person to perform the work of the 
sweeper in his house, and this is not nec6s-| 
sarily a rescinding of the contract with' 
Etbari. So far as I can see, he has not done! 
anything at all about the contract. It seems' 
to me that he does not allow Etbari to| 
come forward to claim compensation from 
Mr. Bellamy for the work that he has done, 
when that contract has not been rescinded 
and he has not even offered to work out 
his contract because he could nob offer to do 
so as he had made it impossible for him to 
do so. 

It is quite clear, I think, that the word 
‘rescinds’ as used in S. 64 implies‘an express 
and unequivocal cancellation of the con. 
tract'; otherwise, it would be impossible to 
understand the form of the sentence “the 
other party thereto need nob perform any 
promise therein contained in which he is 
promisor”. Obviously, a man who con. 
tracts to do something is bound to perform 
that contract so long as the contract has 
not ceased to subsist owing to the act of the 
other party and in this case it appears to 
mo that it cannot be said to have ceased to 
subsist because Mr. Bellamy has rescinded 
it. It is only right that, where a party does 
expressly rescind a contract in the circum¬ 
stances set out in S. 64, Contract Act, he 
should restore any benefit that he has 
received; but if he does not rescind the con¬ 
tract, I fail to see why he should restore 
any such benefit. Etbari is not entitled to 
claim restoration for the doubtful benefits 
of his service as a sweeper of Mr. Bellamy 
unless Mr. Bellamy expressly rescinded the 
contract. For these reasons I see no cause 
to interfere with the decision of the Small 
Cause Court at Maymyo, and this applica¬ 
tion is dismissed. 

D.S./r.K. Application dismissed. 
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Mackney J. 

4 

Maung Pan — Applicant. 

V. 

Maung Mya Din — Opposite Party. 

Criminal Eevn. Appln. No. 322.B of 
1937, Decided on 21sb July 1937, from 
order of Township Magistrate, Singu, D;. 
21sb January 1937. 

Criminal Trial—Compensation — Parties on 
bad terms—Falsity of charge. 

The fact that the parties are on bad terms is 
not a sufficient ground for holding that a charge 
brought by one against the other is a false one. 

[P 209 C 2] 

A. N. Basu — for Applicant. 

Ba So — for Opposite Party. 

Order.—This is an application to revise 
the order of the Township Magistrate of 
Singu directing applicant U Pan to pay 
Es. 30 compensation to Maung Mya Din 
under S. 250, Criminal P. C. U Pan 
brought a complaint against Mauug Mya 
Din under S. 409, I. P. C., alleging that 
when Maung Mya Din was temporarily 
acting as headman of the village he had 
given to him Es. 20 to be paid into the 
treasury towards principal and interest on 
an agricultural loan taken by him : which 
money Maung Mya Din had embezzled. 
U Pan jointly borrowed Es. 450 agricultural 
loan with Maung Chan Tha, Maung Po 
Cbein, Maung Po Win and Maung Lu Se. 
Out of this Es. 450, U Pan made himself 
responsible for Rs. 60. In December 1934 
he banded over Es. 20 to Maung Mya Din 
•for payment into the treasury. He pro- 
duced witnesses who corroborate this state¬ 
ment. He was further able to produce a 
witness, another village headman, who 
states that having received an order this 
year from the Township Office to attach 
the property of these borrowers for non- 
payment of the loan he attached U Pan’s 
bullock. U Pan said that he had cleared 
the loan having paid Bs. 20 to Maung Mya 
Din. U Pan then took witness to Maung 
Mya Din’s house and there Maung Mya 
Din said that “he got the money and he 
would re-pay the money if the others 
■re-paid the loan to be given by them.” 

There was, in fact,very strong evidence 
to show that XJ Pan’s complaint was a true 
one and it is somewhat strange that Maung 
Mya Din was not charged. The Magis. 
'trate discharged him, however, for reasons 
•which appear to me altogether inconclu. 
•sive. He points out that the parties are 
1988 B/27 & as 


Mya Din ('MacAjjiey J.) Rangoon 209 

on bad terms, bub this is not a sufficient 
ground for holding that a charge brought 
by one against the other is a false one. 
Then he says: “it is proved that Maung 
Lu Se credited due interest to be given by 
all the borrowers for 1934.” But according 
to the Magistrate’s judgment this money 
was paid in March 1934. In any case, so 
long as no money had been paid into the 
treasury, and this is U Pan’s contention, 
the interest was due from all the borrowers. 
It matters not that in the diary of the 
revenue proceedings relating to the loan it 
is stated that the interest is paid by the 
borrowers. It would naturally be so stated 
because whatever money was paid in must 
be regarded as being paid towards the loan 
as a whole when no express stipulation is 
made that it is to be regarded as a contri¬ 
bution of one or other of the borrowers in 
particular. Even if some of the other bor. 
rowers on depositing the money in the 
revenue office omitted to say that it was on 
their own account and not on U Pan’s, 
this would not necessarily prove that U 
Pan’s story is a false one. Besides in any 
case, as U Pan borrowed Es. 50 and had 
only re-paid Es. 20, he still owed a major 
part of the loan taken by him. 

The Magistrate says that the co-borrowers 
did not support U Pan’s story. Neither do 
they give evidence to contradict it. Then 
the Magistrate relies on the fact that 
Maung Mya Din had filed two chalans 
showing that he had credited interest of 
Es. 8-6-0 for his father U Ba La and 
Es. 10-8-0 part of the interest to be given 
by U Pan and bis co-borrowers. But this 
was done only in October 1936 after U 
Pan’s complaint had been filed. 

These were the reasons which induced 
the Magistrate to hold that the case is 
false, and consequently he called upon U 
Pan to show cause why he should not give 
compensation ^ the accused. The Magis. 
trate failed to observe that it is also neces- 
sary for him to come to a finding that the 
case is frivolous or vexatious. Neither in 
his order of discharge nor in his order on 
U Pan’s explanation does he come to any 
such finding. U Pan applied to the Sessions 
Court of Mandalay to revise this order. 
The learned Sessions Judge was of the 
opinion that although it was hardly a case 
where an order for compensation should 
have been passed, it was not for him to 
recommend to this Court that the order for 
compensatioD should be set aside, becausb 
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it was not entirely without justification. 
Accordingly he rejected U Pan’s application. 

In my opinion, the order for payment of 
compensation was obviously entirely with, 
out justification. Certainly none of the 
reasons advanced by the Magistrate for 
holding that the complaint was a false 
one bears examination. The learned Ses- 
sions Judge remarks that the main point 
against the complainant was the fact that 
in 1296, i. e. 1934, Maung Lu Se asked for 
suspension of payment of the principal; 
and that if XJ Pan had paid his share of 
the principal and the interest for this year 
there was no reason for him to join in this 
application. But, in the first place at that 
time (March 1930) he had not yet paid 
Mya Din and, even if U Pan had paid off 
the whole of his share he would still have 
to join in any application by his co-borro. 
wers for suspension of payment of the 
principal: since he had taken the loan 
jointly with them. The learned Sessions 
Judge pointed out that there was really no 
sufficient reason for discarding the evi- 
dence of the headman, U Ba Ko. Neverthe¬ 
less, for the reasons which I have already 
set out above, the Sessions Judge did not 
feel empowered to recommend to this 
Court that the order should be set aside. 
In my opinion the order of the Magistrate 
was entirely unjustifiable. This applica¬ 
tion is allowed. The order of the Magis¬ 
trate directing the payment of compensa¬ 
tion by U Pan to Maung Mya Din is set 
aside. The money paid shall be refunded. 

E.W./r.K. Ap'peal allowed. 
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'Macknbt J. 

Ma Pan Bu and another — Appellants. 

V, 

Maung Lu Thant —Respondent. 

Special Second Appeal N^. 130 of 1937, 
Decided on 19th August 1937, against 
decree of Asst. Dist. Court, Pakokku, in 
C. A. No. 37 of 1936. 

Civil P. C. (1908), O. 23, R. 1 (3)—With¬ 
drawal of suit—Previous suit withdrawn with¬ 
out permission to bring fresh suit—Subsequent 
suit between same parties on same facts but on 
different basis— Meaning of O. 23, Rule 1 ex¬ 
plained—Subsequent suit held not barred. 

The plain meaning of O. 23, R. 1 (3), is that if 
the subsequent suit is in respect of the same 
subject matter as the previous suit the subsequent 
suit must be dismissed. It matters not whether 
the defendant concurred with the plaintiff in the 
withdrawal of the suit. [P 211 0 2) 


Lu Thant (Mackney J.) I, 

In a previous suit between A and B, the basis of 
tUe claim was alleged tenancy of B under A. It- 
was alleged that B was holding over and it was 
prayed that he should be ejected. The suit was- 
withdrawn by A, without permission to bring ^ 
fresh suit as being compromised. A subsequently 
sued B for being in wrongful possession of the- 
same property in his own right and not as^ 
tenant of A: 

Held that the subsequent suit of A was nob 
barred by O. 23. R. 1(3): (1S97-2901) SUBR284, 
Dissent.; (1865) 2 Bourkc 250 and 14 Bom 3li 
Hxpl. [p 212 C 2]» 

L. H. Wellington — for Appellants. 

E. Maung — for Respondent. 

Judgment. — The plaintiffs-appellants,. 
Ma Fan Bu and Ma Pan TJ, claim to be the- 
owners of a piece of land forming a portion- 
of holding No. 11 in Hnawgan Kwin in the- 
township of Myaing. They claim that it 
belonged to their parents Po Paing and- 
Ma Thi and that they obtained it on parti¬ 
tion of their inheritance. The defendant, 
respondent, Lu Thant, is at present in 
possession of the land. Accordingly in Civil’ 
Suit No. 21 of 1936 of the Township Court 
of Myaing, the plaintiffs-appellants sued the* 
defendant-respondent for delivery of posses¬ 
sion of the land. Maung Lu Thant claims 
to be in possession in his own right, the- 
land belonging to his father Tha Khaing. 
who had got it from his father Po Naing. 
It may be noted here that Po Naing and- 
Po Paing were first cousins. The plaintiffs, 
appellants had prior to this suit brought a 
suit, Civil Suit No. 44 of 1935 of the Town, 
ship Court of Myaing, for ejectment of 
Lu Thant from the land. In that suit they 
claimed that they had inherited this piece* 
of land; that Lu Thant was their tenant- 
but refused to vacate. Lu Thant put for¬ 
ward the same defence as he has in tbe- 
present suit. The suit however was not 
heard because on the date fixed for the 
hearing, the parties and their pleaders 
requested the Judge to "close the case as 
they had settled the dispute outside the 
Court amicably”. The case was therefore 
closed”. Lu Thant in the subsequent suit 
pleaded that the plaintiffs were debarred 
from bringing the subsequent suit under 
the provisions of O. 23, R. 1, sub-r. (3),.. 
Civil P. C. 

The learned Township Judge relied oq 
the decision in (1897-1901) 2 U B R 284* 
and held that as there bad been a mutual 
withdrawal of the first suit in order to 
have the matter referred to arbitration, 

1. Ma Ko V. Maung Po Tun, (1897-1901) 2 U BR- 
264. 



1938 

which proved infnictuous because the arbi. 
trators declined to give a decision, there 
was no bar to the institution of a fresh suit 
on the same cause of action. As to the 
evidence the learned Judge professed him. 
self unable to decide between the two sets 
of witnesses. He found that the evidence 
on the plaintiffs’ side was no better and no 
worse than the evidence on behalf of the 
defence. In favour of the plaintiffs however 
was the fact that the disputed land formed 
a portion of a holding which had been for 
a great number of years shown in the 
records of the Land Record Department as 
belonging to Po Paing and Ma Thi. He 
argued that if the defendant’s contention 
were true the name of Lu Thant or his 
father Tha Khaing or grandfather Po 
Naing would have appeared in the revenue 
maps. He found that the plaintiffs had a 
better title to the land than the defendant 
and decreed the suit. On appeal to the 
Assistant District Court, this decision was 
reversed and the plaintiffs-appellants’ suit 
dismissed with costs. The learned Assistant 
District Judge agreed with the learned 
Township Judge that the oral evidence on 
both sides was of little value. As regards 
the evidence of the revenue records he 
pointed out that Lu Thant’s name appears 
as a tenant only in the map of 1935*36 and 
the tax ticket for that year, although it is 
admitted that he had been working the 
land for the last four years. Apparently 
the learned Assistant District Judge thought 
that this omission detracted from the value 
of the documentary evidence and that the 
latter was not sufficient to prevail against 
the presumption in Lu Thant’s favour 
which arose from the fact that ho had 
been in possession for the last eight or nine 
years. (The learned Judge relied on the evi¬ 
dence of Maung Aung Lin, the ywagaung.) 
He thus found that it had ifot been shown 
that Lu Thant was in permissive occupa- 
tion at the instance of the plaintiffs or 
their predecessors.in.interest: and the 
plaintiffs had failed to prove that the land 
was inherited from Po Paing and Ma Thi 
and to prove their superior title. Against 
this decision the plaintiffs.appellants have 
appealed. 

In this Court a preliminary objection 
was taken that the suit was in any case 
barred nnder the provisions of O. 23, B. 1 
sub-r. (3) which reads : 

Where the plaintiff withdraws from a suit or 
abandons part of a claim, without the permi^on 
referred to in 8ab.r. (2), he shall be liable for such 
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costs as the Court awards and shall be precluded 
from instituting any fresh suit in respect of suoh 
subject-matter or such part of the claim. 

There can be no doubt that the plain 
meaning of these words is that if the sub. 
sequent suit is in respect of the same subject, 
matter as the previous suit, this subsequent 
suit must be dismissed. It matters not 
whether the defendant concurred with 
the plaintiff in the withdrawal of the suit. 
The learned Judicial Commissioner who 
decided the case in (1897-1901) 2 U B R 
284^ relied on the decision in (1865) 2 
Bourke 250.^ He further found that this 
decision had been referred to with approval 
in 14 Bom 31® and that it had not been 
altered or modified by any subsequent rul¬ 
ing. Accordingly he followed that decision. 
I have however referred to the full report 
of the case in (1865) 2 Bourke 250® which 
appears on p. 250 of Bourke’s Reports of 
cases in the High Court of Fort William 
in Bengal for 1865. The relevant provi- 
sion of the law which was applicable at 
that time was S. 97 of Act 8 of 1859 but 
the wording of that section was for our 
purposes substantially the same as the 
wording of O. 23, R. 1, sub.r. (3). What 
the learned Judge actually said was this : 

The provisions of the Civil Procedure Code as to 
withdrawing a suit are distinct. If a plaintiff, by 
permission of the Court, withdraws bis suit under 
S. 97, be cannot subsequently institute a new suit 
for the same matter, unless leave to do so were 
granted to him by the Court on his withdrawing 
the first suit. Here the plaintiff withdrew with, 
out obtaining permission from the Court to bring 
a fresh suit for the same matter. So much there* 
fore of this suit as is based on the same cause of 
action as that in which the first suit was based, is 
prima facie not maintainable under S, 97. 

(In this case the plaintiff and the two 
defendants had in a previous suit executed 
a deed of submission to arbitration, but 
that deed of submission had not been acted 
upon although the plaintiff had withdrawn 
his suit.) The learned Judge then went 
on to say that it was possible that if the 
facts were as the plaintiff represented them 
they might afford grounds for an applica. 
tion by him to have the order of withdra¬ 
wal in the original suit set aside, and to 
have the suit proceeded with ; and that if 
there were sufficient grounds shown for 
setting aside the original withdrawal and 

2. JoggobuDdo Ohatfcerj! v. Watson & Oo., (1866) 

2 Bourke 250, digested in Woodman’s Digest 

6222. 

3. Thakore Becharji Banajl v. Thakore Fajaji 

Vaktoji, (1890) 14 Bom 81. 
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restoring^ the original suit he would be 
justified in allowing this present suit to 
proceed, although in fact a second and dis- 
tinct suit for the same matter. He then 
went into the facts and found that the 
plaintiff was not entitled to have the origi. 
ual order of withdrawal set aside, and 
therefore the suit was barred so far as it 
related to the matters which constituted 
the subject of the previous suit. The 
learned Judge remarked : 

On the evidence. I am of opinion that the arbi¬ 
tration was the act of the plaintiff, and not of the 
defendants equally, and that the subsequent depar¬ 
ture from the reference to arbitration was the act 

of the defendants as much as of the plaintiff. 

the withdrawal of the suit by the plaintiff was his 
own voluntary act, and there is no evidence that 
the plaintiff ever attempted to proceed with the 

reference.He withdrew of his own accord, 

without obtaining permission to bring a fresh suit. 
No force or fraud was used by the defendants to 
induce him to withdraw that suit ; and if the 
plaintiff chose to abandon his suit entirely, in¬ 
stead of making the submission an order of Court, 
he cannot now come to Court and ask to have his 
suit tried, without reference to the terms of S. 97, 
merely because the defendants have not acted to- 
wards him as he expected they would when he 
withdrew his first suit. 

I am unable to see how this decision in 
any way supports the conclusion that the 
mutual withdrawal of a previous suit, on a 
reference to arbitration which proved in- 
fructuous because the arbitrators declined 
to give a decision is no bar to the institu. 
tion of a fresh suit on the same cause of 
action. In the present case all that the 
plaintiff's state is as follows : 

At the Myaing Court it was agreed that the 
matter in dispute should be referred to arbitration 
of some arbitrators, and so the case was closed. 
The arbitrators however subsequently did not 
come to any decision. We have therefore filed the 
present suit. 

The defendant did not make any remark 
in his evidence in regard to this matter. 
There is nothing to show that the defen¬ 
dant is responsible for the failure of the 
arbitrators to come to any decision. Again 
the case in 14 Boqi 31,^ in which, accord¬ 
ing to the learned Judicial Commissioner, 
the decision in (1865) 2 Bourke 250* in 
the sense taken by the learned Judicial 
Commissioner was referred to with appro, 
val, does not appear to justify this finding. 
What the learned Judges stated was this : 

It appears then that the Subordinate Judge so 
dealt with the pleadings as to prevent plaintiff 
raising the question, which was decided affirma* 
tively in (1865) 2 Bourke 250.^ .... viz. that 
the withdrawal of a suit without leave did not 
prevent a plaintiff suing to enforce the agree¬ 
ment to compromise 
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which is quite a different matter from 
stating that it was decided affirmatively 
that the withdrawal of the suit without 
leave did not prevent the plaintiff from 
bringing a fresh suit on the same subject- 
matter. I therefore must disagree with 
the learned Judicial Commissioner and hold 
that if it can be shown that the subject- 
matter of the present suit is the same as 
that of the previous suit, then the plaintiffs 
were debarred from bringing the subse- 
quent suit : compare also 23 All 219.'* 

The first suit was labelled **suib for eject¬ 
ment from a piece of land worth Rs. 50.” 
The facts set out were practically iden¬ 
tical with the facts set out in the present 
case but the relief asked for was ejectment 
of the defendants. A court-fee of Rupees' 
ten was paid, although how that was cal- 
culated is not at all clear. At any rate 
it was not calculated on the value of the 
land, as has to be done in a suit for re- 
covery of possession and as was in fact done 
when the present suit was instituted. The 
present suit is labelled *‘suit for delivery of 
land leased to the defendant as a tenant.” 
In the course of the plaint it is stated that 
as the suit is a suit for recovery of land 
worth Rs. 50 court-fees are calculated on 
the valuation of Rs. 50, and the relief asked 
for is the “delivery of land by the defen. 
dant to the plaintiffs inasmuch as they are 
the heirs of the original owner Ma Thi.” 
Both the plaints were drawn in Bur. 
mese and we cannot expect much techni. 
cal accuracy. Nevertheless, I do think that 
it is clear that the basis of the first suit 
was the alleged tenancy. The defendant 
was regarded as a tenant holding over and 
the Court was asked to eject him. In the 
present suit the defendant is regarded as 
being in wrongful possession of the land 
which belongs to the plaintiffs, possession 
of which they are entitled to recover in 
virtue of their being the owners thereof 
and not in virtue of their predecessors-in- 
title having leased the land to Lu Thant, 
although this lease is one of the facts reli¬ 
ed on. It appears to me therefore that the 
plaintiffs are not debarred from bringing 
the present suit. 

It remains therefore to be considered 
whether the plaintiffs have established 
their title to this land. I find that I must 
agree with the opinion of both the learned 
Judges of the lower Courts that the wit- 

4. Gttlkandilal v. Manx Dal, (1901) 93 All 219= 
1901 A W N 66. 
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nesses on neither side have given convinc¬ 
ing evidence. The evidence of the plain, 
tiffs as to the ownership of this plot of 
land is vague and unreliable in the extreme. 
Ma Pan U, one of the plaintiffs who is now 
aged 70, states that she was told by her 
father Po Paing that he had purchased the 
whole holding from the Settlement Officer 
for Rs. 17. What this remarkable state, 
ment really means is hard to say : the 
most plausible interpretation to be put 
upon it is that there was a legend in the 
family that Po Paing had given a douceur 
of Es. 17 to the Settlement staff in order 
to have his name inscribed as owner of the 
holding. If that is so, it would explain why 
Po Paing’s name has appeared for so many 
years as the owner of the whole holding, 
and it also shows that that fact by no 
means establishes Po Paing’s rights of 
ownership in regard to this particular plot 
of land. 

It seems that Po Paing at no time work, 
ed this particular plot although he may 
have worked other plots in the same hold, 
ing. Ma Pan U signally failed to prove the 
alleged leasing of the land to Lu Thant. A 
person who is alleged to have recovered 
rent from Lu Thant was not examined as 
a witness. We are asked to rely on the 
doubtful evidence of three witnesses who 
say that Lu Thant on one occasion admit, 
ted that he had taken a lease from Ma 
Thi. Tun E however does not state in 
what circumstances this admission was 
made. He is a neighbour of Lu Thant’s, 
but he only once saw Po Nyut taking 
seven baskets of ground.nut away from Lu 
Thant's house as rent. As Po Nyut him- 
self does not give evidence, I do not think 
that Tun E’s statement is of any value. Simi¬ 
larly Paw U states that Lu Thant ad. 
mitted that he had leased the land from 
Ma Thi but he also fails to say why Lu 
Thant should have made this admission to 
him. Maung Nyut (not the son of Ma Thee 
and brother of the plaintiffs who is alleged 
to have collected the rent) states that he 
was engaged by Lu Thant to work as his 
cooley on the land and that Lu Thant told 
him that he was working the plot as a 
tenant of Ma Thi. This witness however 
has bad two convictions for theft. He was 
engaged for only one year by Lu Thant. 
He also refers to Ko Po Nyut son of Ma 
Thee, coming to inquire what the produce 
of the land was. 

It appears to me that such evidence as 
this cannot aid the plaintiffs. On the other 
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hand, as the lower Courts have pointed 
out, the defendant was able to produce 
similar evidence to show that he and his 
father and grandfather had been working 
this land for years and years. Most of the 
evidence for the defendant is on a par with 
that of the plaintiffs and of very little 
value. The only point on which the two 
sets of witnesses agree is that about 7 or 8 
years ago the plot was left fallow for two 
years. The evidence of Aung Lin, the first 
witness for the defence and the ywagaung 
of the village, is perhaps entitled to more 
consideration. There does not appear to be 
any reason why this witness should be dis¬ 
believed. He is 64 years old and states 
that Lu Thant has been working the plot 
for the last 8 or 9 years but before him 
Tha Khaing, the father of the defendant, 
worked it and before Tha Khaing, Maung 
Naing, the father of Tha Khaing, used to 
work it. Ma Pan XJ admits that they have 
never paid revenue on the land because 
the tenants used to pay it. 

As regards documentary evidence, all 
that we have is that for many years Po 
Paing has been shown as the owner of this 
land. In the circumstances of the case, 
having regard to the admission which 
shows by that means Po Paing bad bis 
name entered in the revenue records and 
to the fact that the parties are descended 
from two sisters, also to the fact that Lu 
Thant's name appears only once, and that 
for the years 1935.36, on the records as a 
tenant, I do not think t^hat any reliance 
can safely be placed on the entry of Po 
Paing’s name in the map. I agree with the 
learned Assistant District Judge that the 
plaintiffs have been unable to show suffi. 
cient reason to justify ousting Lu Thant. 
This appeal is therefore dismissed with 
costs, advocate’s fee three gold moburs. 

b.d./r.k. Appeal dismissed. 


A. 1. R. 1938 Rangoon 213 

Mosely J. 

Ma Pwa Zon and others — Appellants, 

V.- 

Maung Chit Saya — Respondent. 

Special Second Appeal No. 62 of 1937, 
Decided on 2l8t July 1937, against decree 
of Dist. Court, Kyaukse, in C. A. No. 22 of 
1936. 

Practice— Relief— Suit for poMeMien—Plain¬ 
tiff beaing kis cUim e< heir of original heir — 
Defendant denying it end setting up mortgage 
_ Catet of neither plaintiff nor defendant 


Ma Pwa Zon v. Mg. Chit Saya 



214 Rangoon Kong Hip Lon & Co. v. C 

proved — But plaintiff found entitled to posses- 
land on different contention—Plain- 
titt held should be given decree for possession. 

In a suit for possession the plaintiff based his 
claim as the heir of the original owner and that 
he had leased the suit land to the defendant. The 
defendant denied the title of the plaintiff and set 
up a mortgage. Neither the plaintiff nor the dcfan. 
dant could prove their case, though the plaintiff 
was proved entitled to possession of the suit land 
on a different contention : 

TIeld that the plaintiff should be given a 
decree for possession, and there was no need to 
refer the parties to another suit : (1902‘03) SUB 
R, Evidence p. 7, Disting. [P 214 C 1, 2] 

A. N. Basu — for Appellants. 

P. N. Ghosh for Hespondent. 

Judgment.—The lower Appellate Court 
was wrong in holding that the plaintiffs- 
appellants’ suit was based solely on their 
halving given the defendant.respondent per. 
mission to occupy the land in question. 
Their case, according to their plaint, was 
that they were the heirs of the original 
owner of the land, Daw Sabai, and that 
they allowed the defendant, Maung Chit 
Saya, to _ work the land and the toddy 
palms on it two years before the suit. They 
said that a year later he surrendered the 
lease of the toddy palms but retained the 
land.^ The defendant’s case was that Ma 
Sabai’s estate was divided: that her son, 
Paw La, deceased, got this land; and that 
the defendant leased the palm trees for 15 
years from Paw La. Some seven years ago 
Paw La got him to clear the land for 
Es. 35, and told him he could keep it by 
way of mortgage until that sum was paid. 
The trial Court found that the plaintiffs 
had not proved their contention that they 
let the land to the defendant, and that the 
defendant had not proved his contention of 
the mortgage, but it found that the plain¬ 
tiffs were the heirs of Daw Sabai and 
therefore entitled to possession of the land, 
and gave a decree to them accordingly. In 
appeal the learned District Judge pointed 
out that plaintiff 1, Ma Pwa Zon, had 
admitted that the defendant had been 
working the land for four or five years in 
Paw La’s time: and that, even if the plain, 
tiffs had a title to the land, they must 
prove the alleged'•permissive occupation. 

2 U B R Evidence 7,^ was quoted in this 
connexion. That was a case however where 
the plaintiff failed to prove a subsisting 
title. 

In the present case, on the defendant’s 
[ own statement, the plaintiffs are entitled 

1, Maung Tun v. Maung Pa U, (1902-03) 2 U B E 
Evidence 7. 
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to possession of the land if not as heirs of 
Ma Sabai^ then as heirs of Paw La. I can 
see no point in referring them to another 
suit. I do not think that the defendant 
proved the mortgage set up by him. This 
appeal will therefore be successful, and the 
plaintiffs given a decree for possession of 
the land as claimed; but, in view of the 
fact that they succeeded on another con¬ 
tention from that in their plaint, the par. 
ties will pay their own costs throughout. 

v.B.b./r.k. Appeal allowed. 
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Mackney J. 

Kong Hip Lon d Co. — Appellant. 

V. 

C. A. M. A, L. Firm — Respondent. 

Second Appeal No. 141 of 1937, Decided 
on 6th August 1937, against decree of Dist. 
Court, Toungoo, in 0. A. No. 52 of 1936. 

Limitation Act (1908), S. 5 — Appeal by 
counsel on behalf of S —Court doubting genu¬ 
ineness of power of attorney, directing personal 
appearance of S—S not attending on ground of 
personal inconvenience — After Anal bearing 
agent of S asking Court for permission to sign 
power of attorney — Permission refused on 
ground that it would defeat provisions of Limi¬ 
tation Act— S failing to attend Court dismissing 
appeal under O. 41, R. 17, Civil P. C.—Court 
held had discretion to direct personal appear¬ 
ance of 5 Inconvenience of S to attend held 
not sufficient cause for applying S. 5. 

An appeal was filed by a connsel on behalf of 
one S. During the hearing of the appeal the signa¬ 
ture on the power of attorney was doubted. The 
counsel filed certain affidavits the purport of which 
was that power of attorney had been signed by S 
in blank at the time he started the litigation, that 
he had handed the paper bearing his signature to 
his agent W and that it was W who had engaged 
the counsel. The Court doubting this and the 
signature of S, directed S to attend personally in 
the Court, but he did not attend as he thought it 
inconvenient to attend personally. After the final 
hiring W asked the Court that he might be per¬ 
mitted to sign the counsel’s power of attorney. The 
Court could not allow W to sign it at that stage 
b^use to do so would defeat the provisions of the 
Limitation Act. As S did not appear the Court 
dismissed the appeal under 0.41, R. 17, Civil P. C.: 

Held that the Court had discretion to direct the 
personal appearance of S in order to satisfy itself 
as to the genuineness of his signature. [P 216 C 2] 

Held further that the non-appearance of S 
because it did not suit his convenience was not a 
reasonable cause for employing S. 6, Limitation 
Act: .A J E 1921 All 210, Dieting. [P 216 C 1] 

J. R. Chowdhury — for Appellant. 

E. Hay — for Bespondent, 

Judgment*—In Civil Miscellaneous Case 
No. 2 of 1936 of the Subdivisional Court of 
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Toungoo, Kong Hip Lon and Company by 
its partner Ah Soon made an application 
against C. A. M. A. L. Chettyar Firm for 
restitution in respect of certain properties 
•sold in execution proceedings of the Court. 
This application was dismissed by the 
Subdivisional Court and Mr. S. Ghosh, 
a pleader, then filed an appeal on behalf 
of Kong Hip Lonand Co. in the District 
■Court of Toungoo. Mr. Ghosh signed the 
memorandum of appeal and produced a 
.power which purported to have been signed 
by Ah Soon. In the course of the hearing, 
the respondent Chettyar firm questioned 
the signature on the power of attorney. 
The Court then directed that the appel¬ 
lant himself, that is to say, Ah Soon, 
should appear in Court. Mr. Ghosh was 
unable to secure Ah Soon’s attendance 
although many opportunities were given to 
him to do so. At length it being quite 
clear that the appellant would not attend 
Court, the District Court passed orders. 
Mr. Ghosh had filed certain affidavits the 
purport of which was that this power of 
attorney had been signed by Ah Soon in 
■blank at the time he started the litigation, 
that he had handed the paper bearing his 
signature to his duly appointed agent Ah 
"Woon and that it was Ah Wood who had 
•engaged Mr. Ghosh. Ah Woon appeared 
after the final hearing but before orders 
were passed on 5th February 1937, the 
appeal having been originally filed on 25th 
■September 1936, and asked that he might 
'be permitted to sign Mr. Ghosh’s power of 
attorney. The learned District Judge in 
his order says that he required the appear, 
ance of the appellant in order to find out 
whether the appellant had in fact granted 
this power of attorney in favour of Mr. 
'Ghosh: the appellant having been ordered 
to appear but having failed to do so he 
must dismiss the appeal under the provi. 
■sions of O. 41, K. 17; he could not allow 
■Ah Woon now to sign Mr. Ghosh’s power 
of attorney because to do so would be to 
defeat the provisions of the Limitation 
Act. The learned Judge pointed out that 
unless the appellant appeared he could not 
•be sure whether he had signed the power or 
not and he considered that the only way in 
Avhich this problem could be solved was by 
Ah Boon’s appearance in Court to answer 
the questions put to him in. regard thereto. 
Owing to the appellant’s failure to appear, 
the learned Judge was unable to hold that 
Mr. Ghosh’s appearances were appearances 
4)y the appellant. The learned Judge ao. 


cordingly dismissed the appeal "under 
O. 41, R. 17, Civil P. C”. Against this 
order Kong Hip Lon and Co. by its partner 
Ah Soon has filed this appeal. 

The power of attorney which has been 
given to the learned counsel for the appel¬ 
lant is signed by Ah Woon authenticating 
the original signature of Ah Soon, but Mr. 
Chowdhury informs the Court that this 
power is also one of the powers signed in 
blank by Ah Soon. As Mr. Hay who 
appears for the respondent points out, Mr. 
Chowdhury originally appeared in the Sub- 
divisional Court and consequently was 
entitled to appear in this Court without 
producing another power. It seems that 
the reason for Ah Soon’s reluctance to 
appear in Court is that he has reason to 
believe that the respondent firm will take 
proceedings against him with a view to 
executing decrees which it holds against 
him. It is very difficult to understand 
why Ah Woon, the agent of Ah Soon in 
Toungoo, did not sign Mr. Ghosh’s power 
from the outset; but the fact remains that 
he did not sign it, although it is said that 
he is the person who actually engaged 
Mr. Ghosh. Actually I do not myself see 
why Ah Woon could not use those forms 
signed by Ah Soon if indeed they have been 
signed by Ah Soon, in the same way as 
Ah Soon himself could use them seeing 
that Ah Woon is a properly constituted 
attorney of Ah Soon’s. 

It seems however that the District Court 
doubted that Ah Woon had engaged Mr. 
Ghosh, desired to be satisfied as to the 
genuineness of Ah Soon’s signature, and 
felt that it could not be so satisfied, and 
could not be satisfied that Ah Boon had 
asked for Mr. Ghose to be engaged unless 
Ah Soon himself appeared in Court : and 
it cannot be said that the learned District 
Judge was not entitled to hold this opinion. 
If he held this opinion it seems to me that 
he was within the law in requiring the 
personal attendance of the appellant. 0. 3, 
R. 1, Civil P. O., expressly provides for the 
case of the Court's directing that a party 
who had put in an appearance by an agent 
should appear in person. The only reason 
advanced for the failure of Ah Soon to 
comply with the order of the Court is that 
it did not suit his convenience to appear, 
and that is surely not a sufficient reason. 
Similarly in asking the Court to utilize the 
provisions of S. 6, Lim. Act, Ah Soon is 
really asking the Court to do so simply to 
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suit his convenience, so that he should not 
be obliged to attend Court in person. This 
IS surely not a reasonable cause for employ. 

There is no reason 
why the Court should make itself an 
accomplice of Ah Soon’s intention to keep 
out of the way of the process of the law. 

It has been strenuously argued that the 
Court was bound to recognize Mr. Ghosh 
as a duly appointed agent of Ah Soon’s in 
virtue of the fact that he was engaged by 
Ah Woon who held authority to do so : 
but this premise has not been established. 
The law requires that Mr. Ghosh must 
hold a power of attorney authorizing him 
so to act, and the District Court in the 
absence of the appellant was unable to find 
that Mr. Ghosh had such authority. 

I^was referred to the case in 43 All 
392. In this case two pleaders filed an 
appeal on behalf of a client; but after they 
had done so, it was discovered that their 
vakalatnamah, though duly accepted by 
both, did not contain their names in the 
body of the document. After many months 
a fresh vakalatnamah was filed with a 
petition by the client stating the facts and 
praying that the memorandum of appeal 
might be taken as having been presented 
on the date of the filing of the fresh 
vakalatnamah and the delay excused under 
S. 5, Dim. Act. The Court nevertheless 
dismissed the appeal. It was held that this 
was a reasonable case in which the Court 
should have exercised its discretion under 
S. 5, Lim. Act. It was also doubted whe¬ 
ther the Court was right in refusing to 
recognize the original vakalatnamah. 

It appears to me that the circumstances 
of that case are very different from those 
ip the present. The omission was a very 
insignificant omission and did not in reality 
affect the validity of the power. In the 
present case the whole question is whether 
the appellant Ah Soon who purported to 
be making the appeal had in fact authorized 
Mr. Ghosh to appear for him. To hold 
that the District Court was wrong would 
be to hold that the District Court ought to 
have accepted the statement of Ah Woon 
that it was he actually who engaged 
Mr. Ghosh, although Ah Soon purported to 
have signed the power of attorney, and 
that Ah Woon’s engagement of Mr. Ghosh 
was a proper authorization enabling Mr. 
Ghosh to appear for Ah Soon; and it ought 

1. Shambhu Nath v. Badri Das, AIR 1921 All 
210=611 C 410=43 All 392=19 A L J 188. 
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not to have insisted on the appearance of 
the appellant. It may be that some other 
Judge might not have thought it necessary 
to insist on the appearance of the appellant, 
but as I have already remarked the learned 
District Judge had the discretion to require 
the appearance of the appellant and the 
appellant failed to appear at his own risk. 
He had his private reasons for not appear¬ 
ing, and he thought that they were more 
potent than the danger of losing his appeal. 
It seems to me that he must abide by that 
choice and he cannot now complain of the- 
consequences of his failure to appear. For 
these reasons this appeal is dismissed with 
costs, advocate’s fees two gold mohurs. 

D.s.^R.K. Appeal dismissed. 


A. I. R. 1938 Rangoon 216 

Mackney J. 

Ma Yar Thein and another *— 

Appellants. 

V. 

U Ta Te and another — Respondents. 

Second Appeal No. 103 of 1937, Decided 
on 4th August 1937, against decree of Dist. 
Court, Pakokku at Myingyan, in C. A. 
No. 3 of 1936. 

Buddhict Law (Burmese) — Gift — Burman 
Buddhist cannot make gift under guise of will’ 
—Gift affecting inheritance is invalid though 
deed is in accordance with Ss. 122 and 123, 
T. P. Act. 

No Burman Buddhist can, under the guise of 
making a gift, be allowed to make a will. He 
cannot set at naught the provisions of his personal’ 
law as to the inheritance of his property after hie 
death. Where therefore his act in making a gift, 
owing to the ciroumstances under which it is made- 
or the conditions attached thereto are such as to 
affect the succession to, or inheritance of, hia 
property after his death, Buddhist law must be 
resorted to, to arrive at a decision as to whether 
his action can be maintained or is invalid. The 
deed of gift, affecting inheritance will be a nullity, 
in spite of the fact that it was otherwise made in 
accordance with Ss. 122 and 123, T. P. Act: A JR 
1924 Rang 13 and 3 Bur L T 107, Rel. on. 

[P 217 0 2 ; P 218 0 2). 

Ba Maung — for Appellants. 

Aung Gyaw — for Respondents. 

Judgment. — The plaintiffs-appellants 
are the children of 1st defendan^respon- 
dent U Ta Te by his first wife, who died 
some fifty years ago. U Ta Te married 
2nd defendant-respondent Ma Gyun aboufr 
thirty years ago. In February 1936 U Ta 
Te who is now 83 years of age made a gi{t- 
of certain lands to Ma Gyun. The gift sete- 
out that these lands formed the quarter- 
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part reserved for TJ Ta Te’a subsistence 
after partition of inheritance with the 
plaintiffs. U Ta Te admits that the lands 
were brought by him to his marriage with 
Ma Gyun. Normally therefore the plain, 
tiffs would be entitled on his death to a 
three-quarter share therein. The gift fur¬ 
ther sets out that the properties mentioned 
therein were given to Ma Gyun as U Ta 
Te’s heir, because she had not yet enjoyed 
any inheritance. 

The plaintiffs then filed a suit in the 
Township Court of Pauk to declare the 
deed of gift null and void. They maintain 
that some fifteen years ago XJ Ta Te had 
agreed to a partition of his estate, that 
under that agreement Ma Gyun was to get 
properties valued at Rs. 2375, and that the 
plaintiffs were to get the properties in suit. 
They further alleged that when in Decern, 
ber 1935, U Ta Te was very ill, he sent a 
letter to the Revenue Surveyor instructing 
him to transfer the lands to the names of 
the plaintiffs. The plaintiffs maintain that 
the gift was made with a view to prevent 
the plaintiffs from acquiring the lands and 
to allow Ma Gyun to enjoy the sole benefit 
thereof, that it was not in accordance with 
the Burmese Buddhist custom for a hus¬ 
band to transfer bis property to his wife as 
his heir, and that the use of the expression 
given to Ma Gyun as heir” in the deed 
converted the deed into a will and it was 
therefore not valid. 

In their joint written statement U Ta 
Te and Ma Gyun deny that there had been 
any partition agreed upon as alleged by the 
plaintiffs. They deny that the properties, 
which it was alleged, were to be given to 
Ma Gyun, ever were owned by U Ta Te. 
They deny that instructions had been given 
to the Revenue Surveyor as alleged by the 
plaintiffs. They maintain that a Burman 
Buddhist before his death may partition 
and give his properties to his heir accord, 
ing to law “in order that there may not be 
a complication in the matter later.” They 
further allege that certain properties which 
were atet properties had already been 
given to the plaintiffs. To the plea that 
the deed of gift was in reality a will the 
reply was made that if it were a will then 
there was no need to sue for a declaration 
of its nullity. This is surely a very in. 
adequate reply. The Township Court 
framed three issues : 

(1) Whether or not defendant 1 gave to defen¬ 
dant 2 properties to the value of Rs. 2876 ? (2) 
Whether defendant 1 transferred the lands in dis- 
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putein the names of the plaintiOs when bo was in¬ 
disposed by a letter of authority ? (3) Whether the 
registered deed of gift effected in favour of defen¬ 
dant 2 by defendant 1 should be declared null and 
void ? 

The Court found that there had been no’ 
partition as set up by the plaintiffs. In 
regard to Issue 2 the Court held that the 
alleged instructions given by U Ta Te to 
the Revenue Surveyor were a forgery. As 
regards Issue 3 the Court held that it had 
not been shown that the deed had been, 
executed under coercion and undue infiu. 
ence, and that U Ta Te was competent to 
transfer the properties and the deed was 
good. Accordingly the Township Court 
dismissed the suit with costs. On appeal 
the decree of the Township Court was con¬ 
firmed. The learned District Judge agreed 
with the Township Court that there had 
not been any partition, and that the letter 
alleged to have been sent by U Ta Te to 
the Revenue Surveyor was a fabrication. 
He pointed out that the appellants have no 
vested interest in their father’s estate, 
their interest having been extinguished by 
the law of limitation as no claim was made 
within a period of 12 years of their father’s- 
re-marriage. 

The plaintiffs-appellants have now ap- 
pealed to this Court against the decree of 
the District Court. The main ground taken 
is that a gift of all the (atet?) properties by 
a father to his second wife to the exclusion 
of bis atet children is not valid in law, and 
that the deed of gift is in effect a will. It 
is to be noted that this latter contention, 
which was raised in the plaint, has not 
been discussed either by the original Court 
or by the District Court. It has been held' 
in 1 Rang 351^ at page 358 that : 

No Burman Buddhist can, under the guise of 
making a gift, be allowed, in effect to make a 
will. He cannot set at naught tbe provisions of 
his personal law as to tbe inheritance of his pro¬ 
perty after his death. Where therefore his act in 
making a gift, owing to the circumstances under 
which it is made, or the conditions attached there* 
to, are such as to affect the succession to, or in* 
heritance of, his property after his death Buddhist 
law must be resorted to, to arrive at a decision as 
to whether his action can be maintained, or is in¬ 
valid. 

In 3 Bur L T 107* it was pointed out 
that the application of Buddhist law to 
gifts depends on tbe circumstances of each 
case, and that while there is nothing to 
prevent a man from making a gift to one 

1. Ma Tbein Myaing v. Maung Gyi, AIR 1924 

Rang 1S==^6 I C 166=1 Rang 861. 

2. Mating Pan U v. Ma Kyi Nyo, (1909) 3 Bnr 

L T 107=8 I 0 1200. 


Ma Yar Thein v. XJ Ta Te (Machiey J.) 
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or more of his children in the absence of 
others if it were made for the purposes of 
evading the ordinary rules of inheritance it 
would be governed by the Buddhist law. 

The question then to be considered is, if 
the gift of U Ta Te to Ma Gyun is to be 
allowed to stand, will the result be to alter 
the rule laid down by the Buddhist law 
governing inheritance ? Now, in the pre- 
sent case it is unfortunate that the original 
'Court did not direct its attention to this 
aspect of the case. Had it done so, no 
doubt it would have determined what was 
the exact nature of the property thus 
transferred to Ma Gyun. It is not clear 
from the record whether this property is 
the whole of the property brought to the 
second marriage by U Ta Te or what pro¬ 
portion to the whole estate it forms. How. 
ever, U Ta Te was cross-examined very 
closely as to the property which he alleged 
he had already transferred to the plaintiffs, 
which property, according to the statement 
in the deed of gift, must have amounted to 
three-quarters of the atet property. It is 
quite clear from U Ta Te’s own admission 
that three-quarters of that property, could 
not by any means have been transferred to 
the plaintiffs. It may then be concluded 
that the property gifted did represent the 
major part of the atetpa property. In this 
property the plaintiffs, on the death ofUTa 
Te will be entitled to a three-quarter share 
whereas Ma Gyun will be entitled to only 
one.fourth share. The effect of the gift 
will be undoubtedly to defeat the plaintiffs’ 
rights and to interfere with the law of in- 
heritance. That the deed of gift was made 
with this express purpose is clear from the 
words which I have already quoted from 
'it, and this was made even clearer by U Ta 
Te’s admission in Court. He says : 

1 gave the lands in dispute as a gift to Ma 
•GyuD because she is the person who will look 
after me till death. I do not know whether Ma 
Gyun will or will not inherit my estate. I have 
(therefore made this gift. 

That is to say, he is making sure that 
ehe will get all the property that he wishes 
her to have on his death, and that the 
plaintiffs shall not be able to claim it. Ma 
Gyun lives with U Ta Te and the gift will 
have no practical effect until U Ta Te 
dies. It appears to me that the contention 
of the plaintiffs.appellants that the deed is 
in effect a device to arrange for the devo. 
lution of U Ta Te’s property after his death 
or on his death in a way which is contrary 
to the Buddhist law of succession, is cor. 


rect. Following the decisions which I have 
quoted at the outset this fact renders the 
deed a nullity in spite of the fact that it' 
was otherwise made in accordance with 
Ss. 122 and 123, T. P. Act. For these 
reasons, it appears to me that the decisions 
of the lower Courts were incorrect. 

I set aside the decrees of the District 
Court of Pakokku and the Township Court 
of Pauk, and I direct that the plaintiffs’ 
suit shall be decreed with costs in all 
Courts. Advocate’s fee in this Court four 
gold mohurs. It shall be declared that the 
deed of gift dated 3rd February 1936 exe. 
cuted by U Ta Te in favour of Ma Gyun is 
of no effect. 

v.b.b./r.k. Appeal allowed. 
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Mosely J. 

The King 

V. 

Ba Kyway and another — Respondents. 

Criminal Revision No. 455-A of 1937, 
Decided on 11th August 1937, from order 
of First Addl. Magistrate, Kungyangone, 
D;. 3rd April 1937. 

Criminal P. C. (1898), S.. 395 (1) and 562— 
Sentence of whipping found inexecutable — 
Magistrate has no power to take bond under 
S. 562. 

Where a Magistrate finds that a sentence of 
whipping passed by him is inexecutable due to 
bad health of the accused, he can either remit the 
sentence altogether or sentence the offender in 
lieu of whipping to imprisonment or fine under 
S. 395 (1), but be has no power to take a bond 
under S. 562 from the accu8ed.[P218 0 2; P 21901] 

E. W. Lambert — for the Grown. 

Order.—The respondent, aged 25, was 
found guilty of theft of a boat worth I^. 10; 
he was sentenced to 25 lashes under 
S. 379, I. P. C., and as it was reported 
that owing to*an enlarged spleen the sen- 
tence of whipping could not be executed, 
the Magistrate directed him to enter into 
a bond under S. 562, Criminal P. 0., for 
one year. The bond was executed. This 
order was clearly beyond the Magistrate’s! 
powers. S. 395 (l), Criminal P. C., in 
such a case allows the Court to remit the 
sentence altogether or to sentence the offen¬ 
der in lieu of whipping to imprisonment 
or fine. The resison why a Court is not 
empowered to release an offender on his 
entering into a bond for good behaviour in 
lieu of whipping is obviously that if such 
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a sentence was suitable, it should be imposed 
in the first instance. The order to execute 
the bond must be set aside in revision. The 
erime was committed in December 1936 : 
judgment was passed in April 1937 and I do 
not propose to substitute imprisonment at 
this late stage. The sentence therefore 
will be remitted under S. 395, Criminal 
P. C., and the bond cancelled. 

K.B./r.K. Sentence remitted. 
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Mosely J. 

Nga Hpeik — Appellant. 

V. 

The King. 

Criminal Appeal No. 738 of 1937, De. 
cided on 12th August 1937, from order of 
Sess. Judge, Meiktila, D/- 31st May 1937. 

Penal Code (1860), Ss. 302, 304 and 86 *— 
Scope —Diftinction between murder and culp* 
able homicide stated — S. 86 does not make 
offender punishable as if he had same intent if 
not intoxicated, but only as if be had some 
knowledge —Intention ascribable to sober man 
in connexion with some act should not be 
ascribed to intoxicated man — If man is so 
intoxicated as unable to form intent to kill, 
offence is culpable homicide only. 

To constitute the offence of murder there must 
be the intention to kill or to inflict such bodily 
Injury as is known to be sufficient in the ordinary 
course of nature to cause death. It is sufficient to 
constitute the offence of culpable homicide if the 
offender causes death by doing an act with the 
knowledge that he is likely by such act to cause 
death. S. 86, Penal Code, does not say that the 
offender shall be liable to be dealt with as if he 
had the same intent as he would have had if he 
had not been intoxicated, but only as if he had 
the same knowledge. Intoxication should be 
taken into consideration in cases where intention 
on the part of the accused is necessary to con* 
stltute the offence charged and the intention 
which would be ascribed to a sober man in con* 
nexion with that act must not necessarily be 
ascribed to an intoxicated man who does the same 
sot. If the accused is intoxicated as to be unable 
to form the intent to kill, the offence would be one 
of onlpable homicide only : Case law referred. 

CP 220 C 1. 2] 

E. W. Lambert — for the Croton. 

Judgment.—The appellant Nga Hpeik 
has been sentenced to transportation for 
life under S. 302,1. P. C., for the murder 
of Ma Bein and to two sentences concurrent 
with the above of three years' rigorous 
imprisonment under S. 326, 1. P. C., for 
voluntarily causing grievous hurt to Ma 
Bein’s daughter Ma E Lon, aged 15, and 
to her son Maung Ant. It is not denied 
that the appellant committed these offences. 


His plea is that he committed them under 
the influence of ganja and did not know 
what he was doing or that it was wrong 
or contrary to law. S. 86, I. P. C., is as 
follows : 

In cases where an act done is not an offence 
unless done with a particular knowledge or intent, 
a person who does the act in a state of intoxica* 
tion shall be liable to be dealt with as if he bad 
the same knowledge as he would have had if he 
had not been intoxicated, unless the thing which 
intoxicated him was administered to him without 
his knowledge or against his will. 

It appears that the night before, the 
appellant, who is a young married man 
and bore a good character, his age has been 
found by the learned Sessions Judge as a 
little over 19, had some fowl curry in which 
it is said that there was only half a tola of 
ganja, but he seems to have got the most 
of it and to have been the only one to 
suffer any ill effects. According to the 
first defence witness Maung Sa, he came 
next morning at 8 A. M. and got some yam 
from him as an antidote for the ganja, as 
be said be was intoxicated. The crime 
occurred about noon. The appellant came 
to Ma Bein’s house with a dama and cut 
Ma E Lon on the head and again on the 
hand when she covered her head with her 
hand. Then be ran in and cut Ma Bein 
down by a blow on the head 2i inches deep 
into the brain of which she died. Then 
the appellant went to Maung Ant’s house 
which according to Maung Ant (P. W. 3), 
is 150 feet from Ma Bein's. It is to be 
regretted that the learned Sessions Judge 
has not indicated whether any other house 
was intervening. It would seem however 
that the appellant was determined to 
attack the members of this particular 
family, though no motive whatever is indi* 
Gated. Maung Ant was lying in the bed 
and the appellant lifted up the blanket 
and cut him on the cheek. 

Maung Ant says that the appellant said 
“what do you think of me” at the time 
and Ma E Lon said Ma Bein asked the 
accused why he cut her daughter, and he 
said “I am going to kill people” as he ran 
into the house and attacked her. But neither 
of these witnesses said this in the commit* 
tal Court, and it cannot be taken as trust* 
worthy proof that the accused knew what 
he was doing at the time. The accused 
went home then and cut his dog and two 
of his trees with the da. He then went to 
sleep, and was found soon after apparently 
asleep, no doubt from the ganja. The 
question in this case is whether the appel* 
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lant can be presumed to have the same 
intent as a sober man. To constitute the 
offence of murder, there must be the inten- 
jtion to kill or to inflict such bodily injury 
as is known to be sufficient in the ordinary 
course of nature to cause death. It is 
sufficient to constitute the offence of culp. 
able homicide if the offender causes death 
by doing an act with the knowledge that 
^he is likely by such act to cause death. It 
is to be observed that S. 86 does not say 
that the offender shall be liable to be 
'dealt with as if he had the same intent as 
he would have had if he had not been 
intoxicated, but only as if he had the same 
knowledge. 

The learned Sessions Judge has merely 
assumed that the accused must have known 
what he was doing, and that he was doing 
wrong, and was therefore capable of form, 
ing the intent to cause death. This ques. 
tion was considered first in (1872.92) 
L B E, 650,^ where it was said that : 

The Legislature appears to me to have intended 
to make a distinction between the presumption as 
to knowledge and the presumption as to inten. 
tion, and though ordinarily intention is to be 
inferred from knowledge I do not think it is to be 
inferred when the knowledge is merely a legal 
fiction. 

Other rulings are discussed in (1910) 
U B R 2nd Qr 17" where it was said that 
voluntary intoxication may be considered 
in determining the intention wherein the 
intention is a fact which has to be proved 
and is not a mere presumption of law. 
The leading case on the subject is the Full 
Bench ruling in 6 L B R 100,^ where it 
was held that it was left open to the Court 
to deal with the question of intention on 
the general principles of law; that intoxi. 
cation should be taken into consideration 
in cases where intention on the part of the 
accused was necessary to constitute the 
offence charged and that the intention 
which would be ascribed to a sober man 
in connexion with that act must not neces. 
sarily be ascribed to an intoxicated man 
who does the same act. It was remarked 
that there was no reason to suppose that 
the framers of the Code proposed to intro, 
duce a different rule from that of the 
English law, and that it was clear that the 
English law in a case like the present one 

1. Abdul Karim v. Queen.Empress, (1872-92) 

L B R 650. 

2. J. M. V. Emperor, (1910) U B R 2iid Qr 17=8 

I C 469=11 Or L J 659. 

3. Tun Baw v. Emperor, (1912) 6 L B R 100= 

17 I 0 800=13 Cr L J 864 (P B). 


would be that if the accused was so drunk 
as to be unable to form the intent to kill 
the offence would be one of manslaughter 
only : vide the cases quoted (1909) 1 KB 
895^ and (1887) 16 Cox C C 306.“ A recent 
case to the same effect is 55 M L J 228.® 
The only other case I am able to find on 
the point 27 C W N 290^ is not I think 
of any assistance. 

When the appellant was arrested there. 
is evidence that be said that his mind 
must have gone wrong, and that he did' 
not know whether he had cut human 
beings or animals or things. It appears 
to me that on the evidence the mere fact 
that the appellant attacked Maung Ant 
after he had attacked Maung Ant’s sister 
and mother is insufficient to show that he 
had formed the requisite intention to kill 
Ma Bein, but merely shows that in his- 
temporary deranged state he had some ill 
feeling against this family and was deter, 
mined to attack it. The convictions under 

5. 326, of course, were justified, as thfr 
appellant must be held to have known 
himself likely to cause grievous hurt 
(S. 322, I. P, C.). For these reasons, the 
conviction under S. 302 will be. altered 
to one under S. 304,1. P. 0. I see no rea. 
son to mitigate the sentence; that is a 
matter of grace if the Government desires- 
to exercise clemency. The concurrent sen. 
tences under S. 326, I. P. C., will be main, 
tained. 

A.l./b.E. Order accordingly. 

4. Rez V. Meade (No. 2), (1909) 1 KB 895=78- 
L J K B 476=73 J P 239=63 S J 378=26- 
T L R 859. 

6. Reg y. Doherty, (1887) 16 Ooz C C 806. 

6. The Public Prosecutor v. Devasikamaoi, AIR 

1928 Mad 196=106 I 0 559=29 Cr L J 63= 
55 M L J 228. 

7. Emperor v. Tincouri Dbopi, AIR 1923 Cal' 

460=27 C W N 290=39 C L J 34. 
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Mackney j. 

Mohamed Cassini — Applicant. 

v. 

The King. 

Criminal Revn. Appln. No. 327.B of 
1937, Decided on 20th July 1937. from 
order of 4th Addl. Special Power Magis. 
trate, Bassein, D/. 28th May 1937. 

(a) Penal Code (1860), Ss. 307 and 337 
Shooting blindly with shot gun in dyk, in 
direction of sound heard in distance — Offence 
comes under S* 337 and not under S* 307# 
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If a man fires blindly in the dark with a shot gun, 
in the direction from which bo has beard sounds 
coming from a distance away and injures a man, 
•it cannot be held that his act must in all proba¬ 
bility cause death or such bodily injury as was 
likely to cause death. Such person cannot pos¬ 
sibly be convicted under S. 307 but should be con¬ 
victed under S. 337. [P 222 0 1] 

(b) Burma Fisheries Act (3 of 1905), Pream¬ 
ble — Lease of fishery — Lessee does not buy 
fish nor does Government transfer them — Les¬ 
see gets possession only when he catches the fish 
— Putting of dams to fishery is only prepara¬ 
tory to catching — Members of public can fish 
in such fishery — No offence of criminal tres¬ 
pass or theft. 

Under the Preamble of the Burma Fisheries 
Act the Government merely claims to dispose 
of the right to fish when a person takes the lease 
of a fishery; he does not thereby buy the fish 
to be found therein from Government, nor does 
Government transfer the property in the fish to 
him. The fish come into the lessee’s possession 
only when be catches them. It matters not that 
for bis own convenience of catching them the 
lessee dams up the pond so that the fish canuot 
escape out of it. This operation is merely preli¬ 
minary to catching the fish. Even after that has 
been done any member of the public may come 
to the fishery and, provided that he uses not 
more than four rods and lines, may catch fish 
therefrom without committing any offence of cri¬ 
minal trespass or theft ; AIR. 1928 Mad 20; 10 
Bom 198; 27 Mad 551 and 36 Mad 427, Disting. 

[P 222 C 2; P 223 0 1] 

(c) Criminal Trial — Sentence—Moral indig¬ 
nation of offence should not be considered. 

In awarding sentence one need not take into 
consideration the moral indignation which may 
be felt on looking at the offence committed; all 
that is necessary to consider is what sentence is 
likely to prevent the offender from committing the 
offence again and to prevent other persona simi¬ 
larly situated from committing simitar offences. 

CP 223 0 1} 

Rafi — for Applicant. 

Myint Thein Offg. Govt. Advocate — 

for the King. 

Order.—The applicant, Mohamed Gas- 
flim, is the lessee of a fishery in the 
Bassein District. Having reason to believe 
that persons were poaching in the fishery, 
he went out one night in a boat in com¬ 
pany with one Maung San Hein. Cassim 
was armed with a double barrelled gun. 
In the course of their patrol they noticed 
a fishing-line, to which several hooks were 
attached. Cassim dashed his torch about. 
Some splashing noise was heard about 30 
fathoms away, but nobody could bo seen in 
the bushes. Cassim said : *'1 b that a man. 
If it is a man don’t run : I will shoot." 
The sounds of running ceased, and Cassim 
fired towards the bank, apparently in the 
direction from which the sounds bad been 
heard. His gun was loaded with “S. G." 
shot, and one of the shot hit Maung Po 
Saing, a poacher. The slug, entered the 


back on the right side, passing under the 
skin in a slanting position round the curve 
of the ribs and settled under the armpit 
about six inches from the entrance. Fortu¬ 
nately, the injury was not of a grievous 
nature. 

The applicant was tried under S. 307, 
I. P. C., by the fourth Additional Magistrate, 
Bassein, and was convicted. The defence 
was that Cassim had fired at random, with, 
out aiming at any person in particular, in 
order to frighten away the thieves, and that 
he was justified in defending his property. 
The I\ragistrate held that there was noth¬ 
ing which could reasonably cause the 
apprehension that death or grievous hurt 
would be the consequence of Po Saing’s 
conduct, and that Cassim was therefore 
not justified in shooting him with a gun. 
The Magistrate also thought that it was 
immaterial whether Cassim shot Po Saing 
because he saw him running away or 
without seeing him. He sentenced him to 
sufifer 18 months’ rigorous imprisonment. 

Cassim appealed to the Sessions Court. 
The case had apparently been before the 
Court in Criminal Revision Case No. 101 of 
1937, in which the learned Sessions Judge 
dealt with the point that when Cassim 
fired he was not aware of the proximity of 
Po Saing and had not deliberately fired 
at him. This point was not raised in the 
appeal. The point taken was that theappel, 
lant fired his gun in the exercise of the 
right of private defence. The learned 
Sessions Judge held that by fishing with 
hooks and line in the fishery, Po Saing 
committed an offence under the Fisheries 
Act, but he did not commit theft or crimi. 
nal trespass. The appeal was summarily 
dismissed. Cassim now applies to this 
Court to revise the order of the learned 
Sessions Judge. It is argued that, as the 
fishery was at that time of the year enclosed 
by dams erected by the petitioner himself, 
the fish belonged to petitioner, because 
they were restrained of their natural liberty 
and liable to be taken out at any time 
according to petitioner’s pleasure: they 
were therefore the subject of theft. Further, 
regard should be had only to the injury 
actually caused, which was simple hurt. 
The petitioner was entitled to protect his 
property against theft to the extent of 
inflicting simple hurt. 

I have not the advantage of having read 
the order of the learned Sessions Judge in 
his criminal revision case in which be dealt 
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with the point that the ofifence in any 
case could not fall under S. 307, Penal 
Code. If is quite clear from the evidence 
of Po Saing and Maung Khan that it was 
not possible for Cassim to see Po Saing 
when he fired his gun. The fact that only 
one slug hit Po Saing shows that he must 
have been a considerable distance away. It 
is quite obvious, I think, that Cassim fired 
at random in the direction from which he 
had heard the sounds. Supposing Po Saing 
had died as a result of this shot, could 
Cassim have been convicted of murder? To 
do so, it would have to be held that he fired 
the gun knowing that such an act was so 
imminently dangerous, that it must in all 
probability cause death or such bodily 
injury as was likely to cause death, and 
that he committed the act without any 
excuse for incurring the risk of causing 
death or such injury as aforesaid. Now, if 
a man fires blindly in the dark with a shot 
gun in the direction from which he has 
heard sounds coming from a distance away, 

I cannot see how it can be held that his act 
must in all probability cause death or such 
bodily injury as was likely to cause death. 
It appears to me that Cassim could not pos¬ 
sibly be convicted under S. 307, I. P. C., 
and that on the findings of the trial Magis- 
trate he should have been convicted under 
S. 337 thereof. 

The learned counsel who appeared for 
applicant has cited before me several cases 
of the Indian High Courts to show that the 
fishery, being an enclosed fishery, the fish 
are the subject of theft. I am unable to 
agree that the cases cited by the learned 
counsel are apposite. In 51 Mad 333' the 
fish were taken from a pond, which evi¬ 
dently belonged to someone, although the 
name of the owner is not stated in the 
judgment of the Court. In 10 Bom 193^ 
the fish were taken from an enclosed tank 
belonging to the Municipality of the Town 
of Siri. In 36 Mad 472® the fish were taken 
from a Government irrigation tank in 
which the water had become so low as not 
to permit the fish leaving the tank. It was 
held that the capture of fish in such cir¬ 
cumstances would amount to theft. Pre¬ 
sumably it was held that the fish belonged 

1. In t6 Nokolo Behara, A I B 1928 Mad 20=105 

I C 826=28 Ce L J 1002 = 61 Mad 333 = 53 

M L J 759. 

2. Queen-Empress v. Shaik Adain, (1886) 10 Bom 

193. 

3. In re Subbiah Servai, (1913) 36 Mad 472 = 13 

I G 278=13 Or li J 38=22 M L J 184. 


to the owner of the tank and that there 
was an owner. In (1892-96) 1 XJ B R 234* 
the fish, taken from the moat at Mandalay, 
were held to be under the control of the 
owner, the Cantonment Committee. Again, 
in 27 Mad 551® it was held that “cbanks” 
(a kind of large mollusc) found buried in 
beds of sand in Palk’s Bay can be the sub¬ 
ject of theft. The decision proceeded on the 
basis that cbanks whilst still in the beds 
have always been taken to be the exclusive 
property of the Sovereign, that they were 
not fertz natures because their means of 
locomotion was much restricted, and that 
they belong to him on whose land they 
exist so long as they do not migrate there, 
from. 

None of the conditions as to ownership 
of the property on which the fish were 
found or as to the ownership of the fish 
themselves which are to be found in the 
cases above cited exist in the present case. 
It is not claimed that the pond over which 
Cassim has the fishery rights "belongs” to 
Government in the sense in which the 
tanks referred to in some of the cases cited 
above belonged to the owners therein men- 
tioned; nor do the fish to be found therein 
"belong” to the Government. The Preamble 
to the Burma Fisheries Act, 1905, reads 
thus : 

^Yhereas the exclusive right of fishing in Burma 
in such fisheries as are hereinafter mentioned 
belongs by the custom of the country to the Gov¬ 
ernment; 

And whereas it Is expedient to declare and 
amend the law providing for the protection of this 
right, and for conceding the enjoyment of it to the 
public or to individuals, gratuitously or in consi¬ 
deration of fees or rent, and subject to suitable res¬ 
trictions and conditions ; It is hereby enacted etc. 

Here is no claim put forward to pro¬ 
perty in the fishery or the fish. The Gov-I 
ernment merely claims to dispose of thel 
right to fish. When a person takes the( 
lease of a fishery, he does not thereby buyj 
the fish to be found therein from Govern-l 
ment; nor does Government transfer the 
property in the fish to him. The fish come 
into his possession only when he catches 
them. It matters not that for his own con. 
venience of catching them he dams up the 
pond so that the fish cannot escape out of 
it. This operation is merely preliminary 
to catching the fish. Even after that has 
been done, any member of the pub lic may 

4. Queen-Empress v. Masa, (1892-96) 1 U B R 

234. 

6. Annaknmaru Pillai v. Muthai»yal, (1904) 27 

Mad 561 =14 M Ii J 248 = 1 Weir 386. 
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come to the fishery and, provided that he 
uses not more than four rods and lines, 
may catch fish therefrom (S. 7, sub-cl. (1) 
of the Act). This could not be the case if 
the fishes were the property of the lessee. 
It has been argued that this is merely a 
restriction of the lessee's ownership; but if 
the lessee owned the fish nobody could have 
the right to take them away. It is obvi- 
ously not a restriction of his ownership, 
but a restriction of his right to catch the 
fish. I agree therefore with the learned 
Sessions Judge that Po Saing did not com. 
mit theft, but an offence punishable under 
the Fisheries Act. 

Further, inasmuch as the fishery cannot 
be said to be “property in the possession” 
of Gassim merely because he had leased the 
right to catch the fish therein, Po Saing 
could not be held to have committed crimi. 
nal trespass. It appears to me that Gas- 
sim was not exercising his right of defence 
of property in firing in the direction of Po 
Saing. However as I have already indi. 
cated, I think that the offence properly 
falls under S. 337, I. P. G., and I alter the 
conviction accordingly. The maximum sen. 
tence which can be awarded for an offence 
under S. 337, I. P. G. is six months’ rigo- 
rous imprisonment, together with fine 
which may extend to Es. 600. In award¬ 
ing sentence one need not take into consi. 
deration the moral indignation which may 
be felt on looking at the offence committed; 
all that it is necessary to consider is, what 
sentence is likely to prevent the offender 
;from committing the offence again and to 
^prevent other persons similarly situated 
■from committing similar offences? It ap. 
pears to me that neither of these conside- 
rations here call for the infliction of a long 
sentence of imprisonment. A very heavy 
sentence of fine will, in my opinion, be 
adequate, in addition to the imprisonment 
already suffered. I set aside the sentence 
which has been passed upon the applicant, 
and direct that he do suffer imprisonment 
for the term already undergone and pay a 
fine of Bs. 600 ; in default of payment he 
shall suffer six weeks’ rigorous imprison, 
ment. 

B.D./b.k. Order accordingly. 
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Ko Po — Applicant. 

V. 

The King. 

Griminal Eevn. Appln. No. 314.B of 
1937, Decided on 19th July 1937, from 
order of Addl. Magistrate, Mogok, D/- 27tb 
April 1937. 

Upper Burma Ruby Regulation (12 of 1887), 
Rr. 17 and 18—<? and P having adjacent lu- 
mines— G complaining against P —Inspector of 
Mines prohibiting P from allowing debris, etc. 
to fall in perennial stream —P disobeying order 
—Inspector of Mines held could not issue any 
such order under R. 17—Order in R. 18 means 
decision and not command— P did not commit 
offence under S. 188, Penal Code. 

Under R. 17 all disputes arising between native 
miners as to sites or other matters shall be decided 
by the Inspector of Mines, but there is nothing in 
the rules, or in the conditions of the license issued 
under the rules, which gives the Inspector of 
Mines authority to prohibit a person from digging 
his mine and allowing the debris to fall out. The 
“other matters” referred to in R. 17 do not appear 
to include matters of this kind, or else surely some 
provision would have been made for the enforce* 
ment of the Inspector's orders. According to R. 18 
the orders are of the kind that a Revenue Officer 
can pass under the Upper Burma Land and 
Revenue Regulation, 1889, and the word “order” 
as here used does not appear to mean a command 
but a “decision.” S. 188, I. P. C. could not pos¬ 
sibly apply to orders of the Inspector of Mines 
passed under B. 17. [P 224 C 1] 

P and Q were each digging for precious stones 
by working mines of the kind called lu, and G 
complained that debris from P's lu dropped into 
his lu. The Inspector of Mines and Subdivisional 
Officer inspected the locality and came to the con. 
elusion that P should be prohibited from passing 
sand or debris or kane into the perennial stream. 
The order so passed was disobeyed by P for which' 
he was convicted under S. 188, I. F. C. On 
revision : 

Held that the Inspector of Mines had no autho* 
rity to issue such an order. There does not appear 
to be any provision under the Upper Burma Ruby 
Regulation or rules thereunder for punishing P for 
his alleged misconduct in this matter. Persons 
aggrieved by his acts must apply to a Civil Court. 

[P 224 0 1] 

Shu Maung — for Applicant. 

Order.—The applicant has been con. 
victed under 8. 188, I. P. G. of having 
disobeyed the order of the Inspector of 
Mines appointed under the Upper Burma 
Euby Eegulation for Mogok stone.tract, 
whereby he was directed to abstain from 
passing down sand or debris or kane from 
his lu into the natural perennial stream 
there. It appears that Maung Po and 
Maung £an Gaung were each digging for 
precious stones by working mines of the 
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kind called lu and that Maung Kan Gaung 
complained that debris from Maung Po’s 
lu dropped into his lu. The Inspector of 
Mines and the Subdivisional Officer ins¬ 
pected the locality and came to the con- 
elusion that Maung Po should be prohibited 
from passing sand or debris or kane into 
the perennial stream. I have examined the 
Upper Burma Ruby Regulation and the 
rules thereunder but I am unable to find 
that the Inspector of Mines had any autho¬ 
rity to issue such an order. Under R. 17 
jail disputes arising between native miners 
|as to sites or other matters shall be decided 
by the Inspector of Mines, but there is 
nothing in the rules or in the conditions of 
the license issued under the rules, which 
gives the Inspector of Mines authority to 
prohibit a person from doing what Maung 
Po has been doing in the present case. 
The “other matters” referred to in R. 17 
do not appear to include matters of this 
kind, or else surely some provision would 
have been made for the enforcement of the 
Inspector’s orders. According to R. 18 the 
orders are of the kind that a Revenue 
Officer can pass under the Upper Burma 
Land and Revenue Regulation, 1889, 
and the word “order” as here used does 
not appear to mean a command but a 
decision. 

It does not appear to me that S. 188, 
I. P. C. can possibly apply to orders of the 
Inspector, of Mines passed under R. 17. 
There does not appear to me to be any 
provision under the Upper Burma Ruby 
Regulation or rules thereunder for punish, 
ing Maung Po for his alleged misconduct 
in this matter, Persons aggrieved by his 
acts must apply to a Civil Court. It appears 
to me that there was no justification for 
convicting the applicant Maung Po under 
S. 188, I. P. 0. I do not know if this case 
is one of any importance in the district. 
Notice was issued to the District Magis¬ 
trate but no stops have been taken to 
represent the Crown at the hearing of this 
application in revision. The application is 
allowed, the finding and sentence of the 
dower Court are set aside. The fine paid by 
>the applicant shall be refunded to him. 

b.d./r.k. Application alloioed. 
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Y. M. Bholat — Appellant. 

V. 

M. E. Motala — Respondent. 

Second Appeal No. 125 of 1937, Decided 
on 5th August 1937, against decree of Dist. 
Court, Myingyan, in C. A. No. 4 of 1936. 

Accounts—Mutual accounts—Elssentials of— 
Solitary instance of deposit by defendant to his 
credit — Deposit, only occasion giving defen¬ 
dant opportunity to make demand on plaintiff 
— Existence of such solitary instance of credit 
cannot make account mutual between parties. 

A mutual account does not mean merely where 
one of the two parties has received mouey and 
paid it on account of the other, but where each of 
two parties has received and paid on the other's 
account. In such an account there must be reci¬ 
procity of dealings between the parties. Each 
must enter into relation with the other in the 
same manner as the other enters into relation with 
him. Without this there can be no mutuality, no 
reciprocity. [P 225 0 2) 

Where there is only a solitary instance of deposit 
made by the defendant to his credit in the account 
opened in bis name by the plaintiff, and the 
deposit is the only occasion on which he is in a 
position of being able to make a demand on the 
plaintiff, the existence of this solitary credit is not 
sufficient to show that there were mutual and 
reciprocal dealings between the parties. The 
account cannot in such case be said to be mutual 
aocount : AIR 1915 L B 148 ; (1852) 68 E R 
596 and A I B 1929 Cal 641, Rel. on. [P 226 0 2] 

F. S. Doctor — for Appellant. 

K, C. Sanyal — for "Respondent. 

Judgment.—The defendant-respondent 
M. E. Motala was employed by the plain, 
tiff.appellant Y. M. Bholat as manager in 
his business at Pakokku during the year 
1932. In the accounts of the firm there 
was kept an aocount showing the transao. 
tions of M. E. Motala with the firm. The 
entries consist of debits against Motala 
where he has drawn money for his own 
use from the firm and credits consisting of 
Rs. 60 a month which was the salary paid 
to him by the firm with the addition of one 
credit of Rs. 615.4-0 on 11th May 1932. 
Between 11th May 1932 and 15th July 
1932 the account showed a credit in favour 
of M. E. Motala. On no other occasion 
either before or after this did the account 
show such a credit. At the end of the 
year the debit against Motala was Rupees 
462-10-0. It appears that the defendant- 
respondent Motala then left his employment 
and was succeeded by another manager 
or agent Mohamed Koliya. ^ After ho 
handed over, Motala desired Koliya to give 
him some money for his travelling expenses. 
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Koliya refused to do this and pointed out 
that Motala already owed over Rs. 400. 
On his arrival at Rangoon, Motala ap¬ 
proached the plaintiff's father and obtained 
from him Rs. 200. The father wrote to the 
hrm at Pakokku explaining what he had 
done, but no entry in the plaintiff’s account 
was made in respect of this sum of money 
until 26th July 1933. Motala evidently 
■returned from India somewhere about that 
time. It was found that his services were 
required by the plaintiff to explain the 
accounts to the Income-tax Officer, and the 
accounts show that Motala earned salary 
from 15th August 1933 until 30bh Septem. 
her 1933. After that it seems Motala was 
employed by the plaintiff’s father. The 
account of Motala with the plaintiff for 
the year 1933 shows two small charges 
dated February and April in addition to 
the Rs. 200 already mentioned, a sum of 
Rs. 25 cash taken on 28th August and 
further sums taken during October. The 
account ends with an entry for stitching 
charges of Motala’s clothes. Rs. 8-4-0, and 
the balance said to be due from Motala on 
31st December 1933 was Rs. 673-4-0. On 
17th August 1936, the plaintiff.appellant 
hied a suit against Motala for recovery of 
this sum of money. 

The defendant pleaded that the suit 
was barred under Limitation Act. He 
-admitted that when the account was 
balanced at the end of 1932 there was shown 
to be an amount of Rs. 462-10-0 against 
him. He admitted that he worked for the 
plaintiff from Idth August to 30th Septem. 
her 1933 not in his former position as 
manager or agent but as a temporary clerk 
to settle the accounts before the Income- 
tax Officer. He denied that he had taken 
‘the other advances set out in the accounts 
■of 1933 and admitted having received 
Rs. 200 from the plaintiff’s father but 
alleged that that was a bonus due to him 
ibud he contended that there was nothing 
payable by him to the plaintiff. Actually 
he claimed that the plaintiff owed him a 
sum of money on account of some bonus, 
‘but this claim apparently was not pressed. 

The Township Court of Pakok^ which 
tried the case found that the suit was not 
barred by Art. 85, Lim. Act, as the account 
in question was a mutual, open and current 
account where there had been reciprocal 
-demands between the parties. It farther 
’^d that the account was not closed at 
the end of 1932 but continued throughout 
1938. However it found that the only 
1986 B/29 A 80 


items proved against the defendant for the 
year 1933 were the sums of Rs. 200 and 
Rs. 30 shown as advances to him. Strangely 
enough however, it disallowed a credit of 
Rs. 70 shown by the plaintiff to be payable 
to the defendant and granted a decree for 
Rs. 602-10.6. 

Against this decree, the defendant-res- 
pondent appealed to the District Court. 
The District Court found that the account 
was not such an account as is referred to in 
Art. 85, Lim. Act and that even assuming 
that it were such, it was quite clear that 
the account had been finally closed at the 
end of December 1932. Consequently the 
suit was barred by limitation. As regards 
the sum of Rs. 200, that had been paid in 
February 1933 and the claim therefore was 
barred. As regards the Rs. 30 the learned 
District Judge accepted the defendant.res¬ 
pondent’s contention that it had been paid 
to cover his expenses to go to Pyinmana in 
connexion with the income-tax enquiry on 
behalf of the plaintiff. Consequently the 
appeal was allowed. The cross-objection 
in respect of the amount which the trial 
Court had not decreed out of the plaintiff's 
claim was dismissed. The plaintiff has 
now filed the present appeal in this Court 
and asks for a decree not for the amount 
for which he originally sued but for the 
amount decreed by the Township Court, 
namely Rs. 602-10-6. 

The question arises whether the account 
referred to is a mutual, open and current 
account where there had been reciprocal 
demands between the parties. The ques- 
tion of what is such a mutual account was 
fully discussed in 8 L B R 149^ where the 
dictum of Vice-Chancellor, Sir G. J. Turner 
in (1852) 68 E R 596^ was quoted : 

I uoderstand a mutual accouat to mean, not 
merely whore one of two parties has reooivod 
money and paid it on account of the other, but 
where each of two parties has received and paid on 
the other’s account. 

The dictum of Vice-Chancellor Turner 
was more fully quoted in 56 Cal 576.® It 
is quite clear that in sneb an account there 
most be reciprocity of dealings between 
the two parties. Each must enter into 
relation with the other in the same man- 
ner as the other enters into relation with 

1. Ebrabim Ahmed v. Abdul Huq, A 1 B 1915 

L B 148=27 I 0 879=8 L B B 149. 

2. Phillips V. PhUlips, (1862) 68 E B 696=9 

Hare 596. 

8. Tea Financing Syndicate, Ltd. v. Ohandra 
Kamal, A 1 B 1929 Oal 641=120 I 0 714= 
56 0al 675. 
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him. Without this there can be no 
mutuality, no reciprocity. 

Kow, as I have already indicated, in the 
present case the only occasion on which 
the defendant-respondent had been in the 
position of being able to make a demand 
on the plaintiff was after the deposit of 
the Es. 615-4-0. We do not know how that 
deposit came to be made or what were the 
circumstances. It is the only instance in 
which a deposit was made by the defen. 
dant and in my opinion this solitary 
instance is not sufficient to show that the 
account was a mutual account. It may 
have been, and probably was, a mere mat- 
ter of convenience for the defendant to 
deposit this amount of Es. 615-4-0 with 
the plaintiff. At that time ho was very 
considerably in debt with the plaintiff 
owing nearly Es. 400 and immediately 
after making this deposit which put him in 
credit to the extent of about Es. 250 he 
very quickly withdrew Es. 166, so that, 
even with the credit of salary for May, 
after a further withdrawal of Es. 100 at 
the end of June, there was only a balance 
of Es. 45-4-0 in his favour. It cannot be 
maintained that the existence of this soli¬ 
tary credit shows that there were mutual 
and reciprocal dealings between the par- 
ties. However, even if there were, I think 
that the learned District Judge was right 
in concluding that the account was finally 
closed at the end of 1932. 

There can be no doubt that at that time 
the defendant finally vacated his position 
as manager at Pakokku. If he returned 
and worked during August and September, 
it was obviously for some temporary pur. 
pose. In fact the plaintiff’s present agent 
Koliya strenuously denies that the defen. 
dant was ever engaged again and he 
explains the existence of the credits of 
Es. 30 and Es. 60 for August and Septem. 
ber by saying that they were made because 
Motala was a relative and an old employee. 
M. H. Bholat, the father of the plaintiff, 
states that when the defendant took the 
Es. 200 from him the defendant told him 
that he was coming back to work for the 
firm at Pakokku and that the Es. 200 
could be deducted from his wages later on 
when he came back. I find it very bard 
to believe this statement. The circum- 
stances seem undoubtedly to show that 
there was no intention of re.employing the 
defendant. What does appear to be more 
likely was that the defendant was to work 


for the plaintiff’s father on his return. In 
cross-examination M. H. Bholat says: 

The defendant said to me T will return in three 
months and enter your employ again.’ .... With 

that I advanced him the Rs. 200. After 

his return to Burma I sent the defendant back 
to Pakokku and after he had stayed at Pakokku, 
1 sent defendant to Myingyan to supervise my 
business there. 

We are informed by the agent of the 
plaintiff that after the account had been 
closed at the end of 1932 he refused to 
make any advances to the defendant. This 
surely definitely shows that the account 
was closed. Further, if it was still regarded 
as open, I cannot understand why the 
advance of Es. 200 which was given to the 
defendant in February 1933 should not 
have been debited against him until July. 
The intermediate entries of February and 
April cannot be taken into account because 
as was pointed out by both the lower 
Courts they have not been proved. It was 
essential in the circumstances of this case 
to produce evidence explaining them and 
this the plaintiff has not done. Because 
the account has been re-opened we cannot 
assume that it was always open. In fact 
to re-open an account it must have been 
closed. It was quite natural, supposing 
that the defendant was employed tempo, 
rarily for a short time in 1933, that the 
account should be re-opened to show the 
credit of the salary paid to him. 

Another point is that whatever might 
be thought of the account of 1932 the 
account of 1933 could by no possibility be 
deemed to be a mutual account. There 
was here obviously no reciprocity. As 
regards the entries in the account on and 
from 28th August 1933, which is the date 
of the next entry after the entry in regard 
to the Es. 200 the credits amount to 
Es. 160 and the debits to Es. 150 odd, so 
that there would be nothing payable by 
the defendant-respondent even if these 
entries are accepted. For these reasons I 
see no reason to interfere with the decree 
of the learned District Judge and this 
appeal is dismissed with costs. 

A.Ij./b.k. Appeal dismissed. 
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It. M. V. R. Alagammai Aclii — 

Appellant. 


V. 


P. L. P. R. P. R. Firm and others — 

Respondents. 

Special Second .Appeal No. 48 of 1937, 
Decided on 20th July 1937, against decree 
of Dist. Court, Tharrawaddy, in C. A. 
No. 20 of 1936. 

Landlord and Tenant — Mere acknowledge 
ment of landlord’s title by tenancy does not 
estop tenant — Tenant can show that lease was 
eieecuted in ignorance or through mistake. 

A tenant is not estopped merely because by the 
tenancy be acknowledges the title of his landlord, 
and a tenant may always explain and thereby 
render inconclusive acts done through mistake or 
misapprehension. It is permissible to a tenant to 
deny his lessor's title if it is shown that he exe¬ 
cuted the lease in ignorance : De7tg L li Sup Vol 
688; (283?) 7 A & JS 447 and AIR 1917 Mad 
789, liel. on. [P 228 C 1] 

P. K. Basu — for Appellant. 

E. Hay — for Respondent No. 1. 

Judgment. — This appeal must clearly 
be allowed. The plaintiff, P. L. P. R. P. E. 
Chettyar, sued the defondant-appellant, 
E. M. V. E. A. A. Chettyar, for possession 
of plot No. 226, 5.96 acres in extent, part 
of the plaintiff’s holding No. 10 of which 
the plaintiff said his tenants had been dis¬ 
possessed in 1935. The defendant is the 
owner of holding No. 64, immediately on 
the north of this plot, and of another 
holding on the south-east of it. Holding 
No. 10 is altogether 12.79 acres in extent. 
The plaintiff bought this holding together 
with some 90 other acres, all of which had 
been previously mortgaged to him in Sep. 
tember 1929 (vide Ex. B), from Daw Se, 
her son, Ko Po Kye, and her daughter : 
the rents due under the current leases 
were included in the sale. Holding No. 10 
for that year had been leased to Maung 
Mya Thin and three. Daw Se's husband, 
Eo Tun, bought this and other lands from 
Daw Hta, her deceased husband, Po Min, 
and Mya Thin, her son (vide Ex. C)’, 
in 1917. Daw Se had leased this holding’ 
No. 10, in 1923, (vide Ex. B), to Ma Hta’, 
Mya Thin and two others. Ma Hta and 
Mya Thin -were the original owners not 
only of this holding, No. 10, but also of 
holding No. 64 belonging to the defendant, 
which, with other holdings, they trans. 
ferred outright {vide Ex. 1) in 1934 to the 
defendant. 


The trial Court found that the plaintiff 
had not proved that he was in possession 
of the land in dispute, but that, on the 
contrary, the defendants had proved that 

they and their predecessors-in-title had 

been in adverse possession of it for over 
twelve years. The lower Appellate Court 
seems to have held that tlie mere fact that 
the plaintiff and his predecessors-in.title 

had paid revenue on the land was in it. 
self sufficient to confer title (in spite of 
the provisions of S. 7, read with S. 3, Land 
Ee'vonue Act), and it was also held on the 
ground of estoppel which was raised for 
the first time only on appeal, that the deL 
fendant was estopped from denying th4 
plaintiff’s title by virtue of the two leased 
for the years 1923 and 1929 to Ma Ht^ 
and Mya Thin. There was not a shred of 
evidence adduced for the plaintiff to prove 
that he had ever been in possession of the 
disputed plot : he did not even cite his 
tenants to show dispossession. The only 
oral evidence in his favour, if it can be 
called so, was the statement of the Ee* 
venue Surveyor Maung Saw Hlaing (P. W. 
2) that this plot, like plot 1796 (also be¬ 
longing to holding No. 10), south-west of 
it, must have been’ jungle in 1917.18, 
when the land was surveyed. This Ee- 
venue Surveyor was not posted to this 
jurisdiction until 1922 or so, and what he 
said was merely hearsay. It is admitted 
that the other plot, No. 1796, was only 
brought under cultivation seven or eight 
years ago. 

The defendants, on the other hand, 
produced a great deal of evidence which, I 
think, is conclusive, and commended itself 
to the trial Court, to show that Ma Hta and 
her husband had acquired the plot in 
question some twenty years ago, and that 
it had always been cultivated as part of 
holding No. 64, that is to say, as part of 
the holding which Ma Hta sold to the de- 
fendant Chettyar, and not as part of the 
holding which Ma Hta sold to Daw Se, 
and which Daw Se later sold to the plain, 
tiff Chettyar. I need hardly refer to the 
evidence of Ma Hta and her son, Maung 
Mya Thin (D. Ws. 1 and 2), and that of 
Thin Gyan and Po Nyan (D. Ws. 4 and 
5), to tl^ effect. Whether Ma Hta and 
her son were absolutely disinterested wit¬ 
nesses would depend on whether they sold 
their land to the defendant Chettyar by 
metes and bounds or not. They probably 
merely sold their revenue paying holdings, 
and were not concerned in the case. The 
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other witnesses for the defence would seem 
to be disinterested. Daw Se and her son, 
Po Kye, had not been to the land, and ap. 
parently know nothing about the matter. 
As regards estoppel, there could clearly be 
no question of estoppel by a tenant {see 
S. 116, Evidence Act) at all. There was 
nothing whatever to show that Daw Se 
and her son, when they took a lease “of 
holding No. 10”, 12.79 acres, knew that 
they were thereby purporting to take a 
lease of the disputed plot in question, 
which they now claim they were working 
in their own right as part of their holding. 
No. 64. A tenant is not estopped merely 
because by the tenancy he acknowledges 
the title of his landlord, and a tenant may 
always explain and thereby render incon¬ 
clusive acts done through mistake or misap¬ 
prehension : (1866) Beng L R Sup Vol 588^ 
and 7 A & E 447^ at p. 450. One of the 
cases cited by the lower Appellate Court, 
40 Mad 561,* itself refers to the permis. 
sibility of a tenant denying his lessors 
title if it is shown that he executed the 
lease in ignorance. It was also open to the 
defence to show, as they did, that it was 
never intended or understood that this plot 
passed at the sale by Ma Hta to Daw Se, oral 
evidence being relevant under S. 92, Evi¬ 
dence Act, as between the defendant Chet 
tyar : vide 9 L B R 114'* followed in5 Rang 
836 ^ and 6 Rang 741.® That however is 
of little importance. The cardinal fact is 
that the burden was on the plaintiff, and 
they failed to show that they were ever 
in possession of this land. This appeal will 
be allowed and the decree of the trial 
Court restored with costs throughout. 

k.B./r.k. Appeal allowed. 


1. Banee Madhab v. Thakoor Doss, (1866) Beng 

L R Sup Vol 508=6 W R Act 10 R 71. 

2. Doed.Plevin v. Brown, (1837) 7 A <fc E 447=2 
N & P 692 = W W & D 677 = 8 L J Q B 49. 

3. Venkata Ohetty v. Aiyanna Gounden, AIR 

1917 Mad 789 = 36 I 0 817 = 40 Mad 561 = 
31 M L J 712 (F B). 

4. Maung Kyin v. Ma Shwe tia, A I R 1917 P C 

207 = 42 I C 642 = 44 I A 286 = 45 Cal 
820 = 9 Ii B R 114 (P 0). 

5. Maung Than Gyaung v. Mating Pyn, AIR 

1928 Rang 61 = 108 I 0 734 = 6 Rang 836. 

6. Mayakyi v. Po Po Nyein, AIR 1929 Rang 86 

= 114 I 0 676 = 6 Rang T41. 
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Mosely J. 

The King 

V. 

U noose — Accused. 

Criminal Revn. No. 541-A of 1937, De- 
cided on 30th July 1937. Review of order 
of First Addl. Special Power Magistrate, 
Meiktila, D/. 2nd March 1937. 

(a) Burma Courts Manual, Para. 791 — Evi¬ 
dence only of year of birth — Optional with 
Court to hx date of birth other than 1st Janu¬ 
ary of that year. 

Where there is evidence only of the year of 
birth it is at the option of the Court to fix the 
date other than 1st January under Para. 791 of 
Burma Courts Manual. [P 228 0 2'i; P 229 0 1] 

(b) Burma Prevention of Crime (Young Of¬ 
fender’s) Act (3 of 1930), Ss. 16 (e) and 24 (b) 
(ii) — Offender between 15 and 16 years — 
Order detaining him in Training School for 4 
years, illegal — Proper order is for detention 
till he attains 19th birthday. 

Where an offender of age between 15 and 16 
years is ordered to be detained in the Training 
School under S. 16 (e), Burma Prevention of Crime 
(Young Offenders) Act for a period of 4 years, the 
order is illegal as the offender will have passed 
his 19th birthday by the time the period of 4 
years expires. The proper order therefore in snob 
a case is to detain him in the Training School, 
till he attains his 19th birthday ’.AIR 1936 
Rang 297, Rel. on. [P 229 0 1] 

Order. — In this case accused Unoose 
on his own plea was found guilty under 
S. 379, I. P. C. and was ordered to be 
detained in the Senior Training School at 
Thayetmyo for a period of 4 years under 
S. 16 (e), Prevention of Crime (Young 
Offenders) Act, 1930. His appeal was 
summarily dismissed by the Sessions Judge, 
Meiktila. The Magistrate definitely found 
the accused’s age to be between 15 and 
16 years and therefore the accused had not 
yet attained the age of 16 : vide S. 2 (b) of 
the aforesaid Act. This finding was final 
under S. 14 of the Act. However, the 
Magistrate failed to fix the approximate 
date of birth of the accused. In this con. 
nexion his attention is invited to para. 791 
Burma Courts Manual. He has merely 
put down in the detention order the year 
of birth of accused as 1921 and his finding 
that the year of birth of accused was 1921 
must be taken to mean that the accused's 
birthday was some time in 1921 after the 
date of jndgment, i. e. after 2nd March. 
Para. 791, Burma Courts Manual, saysj 
that if there is evidence only of the year/ 
of birth, the birthday may be fixed ^ lat 
January. It is therefore at the option of 
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Itbe Court to fix a date other than 1st 
^January. Since the Magistrate has fixed 
the year of birth as 1921 and has also 
found the accused’s age to be between 16 
and 16, I fix the accused’s date of birth as 
1st July 1921. 

The maximum period of detention in a 
Senior Training School that can be ordered 
under S. 24 (b) (ii) of the abovementioned 
Act is a period not extending beyond the 
age of 18, which according to the decision 
in 14 Rang 327^ means up to the 19th 
Ibirthday. Since Isb July 1921 has been 
fixed as the accused’s date of birth, in four 
years’ time his age will extend beyond 18 
as he will have passed his 19bh birthday 
and consequently the order directing him 
to be detained for 4 years is illegal. I set 
aside the order of detention in the Senior 
Training School for a period of 4 years and 
direct that the accused be detained in the 
Senior Training School at Thayetmyo under 
8.16 (e) read with S. 24 (b)(ii), Prevention 
of Crime (Young Offenders) Act, 1930 until 
he attains his I9th birthday, i. e. until 1st 
July 1940. 

A.L./r.K. _ Orde r ac cordingly . _ 

1. Emperor v. Nga Bala, AIR 11)36 Rang 297 = 
163 I 0 1008=14 Rang 327=37 Or L J 069. 
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Mackney j. 

Dr. A. Meah —Applicant. 

V. 

Steel Brothers d Co. Ltd. — 

Opposite Parties. 

Criminal Bevn. Appln. No. 316 B of 
1937, Decided on 14th July 1937, refe. 
rence made by Sees. Judge, Yamethin at 
Pyinmana, D/- 10th June 1937. 

(a) Criminal P. C. (1896), S. 145 (1)—Scope 
—No mention in application under S. 145 (1) 
of ezhtence of diapute likely to cause breach 
of peace—Magistrate cannot take action under 
S. 145. 

Where in an application under B. 145 (1) for 
the issue of a prohibitory order against the non* 
applicant, the applicant docs not make a mention 
of the existence of a dispute likely to cause a 
breach of the peace, the application does not 
justify the Magistrate’s taking action under 8. 146 
of the Code. [P 229 0 2; P 280 0 1] 

(b) Criminal P. C. (1898), S. 145 (4)— 
Amendment to Cl. (4)—Effect of— Duty of 
Magistrate to obtain evidence to enable him to 
form opinion under S. 14&>—This procedure 
nay entail summoning of witnesses cited by 
parties but be is net bound to summon wit* 
nesses whom he does not require. 

The duty of the Magistrate acting nnder 8. 146 
la to decide whether there is likely to be a breach 
of peace and whether one party although recently 


dispossessed, is to be regarded in possession. To 
do this, he must take such evidence as ho finds 
necessary and it rests with him and not with the 
parties to decide what evidence is necessary to be 
called. ^ [P 231 0 1] 

In 8. 145 there is no such provision as is to .be 
found in Cl. 2 of S. 252 of the Code. The amend¬ 
ment to Cl. 4 of S. 145 does not mean anything 
more than that the Magistrate must receive evi¬ 
dence actually put before him by the parties but 
does not require him to summon witnesses at the 
instance of the parties who are unable to bring 
their witnesses to Court. It is the duty of the 
Magistrate to obtain such evidence as is requisite 
to enable him to form a reasonable opinion on the 
matter before him; it may be that this will entail 
his summoning the witnesses mentioned by the 
patties and if so, then it is certainly his duty to 
summon them. It does not however require of 
him that he should summon the witnesses whe¬ 
ther or not he thinks he needs them : 38 Cal 24, 
Bel. on; A I R 1930 All 319. Dissent.: 30 Cal 508, 
Ref. tP 231 0 1, 2] 

(c) Criminal P. C. (1898), S. 145—Duty of 
Magistrate—No ground of Magistrate’s being 
satisfied with existence of dispute likely to 
cause breach of peace— Also non-compliance 
with S. 145 (1)—Whole proceedings before 
Magistrate are vitiated and rendered illegal. 

Tho Magistrate, when making an order on an 
application under S. 115 must comply with tho 
provisions of S. 145 (1) of the Code and he must 
make an order iu writing stating the grounds of 
his being satisfied that a dispute likely to cause a 
breach of the peace existed. Where there are 
actually no grounds whatever of the Magistrate’s 
being so satisfied, in view of the facts and there is 
a failure on his part to comply with the provisions 
of S. 145 (1) of the Code, the whole proceedings 
before the Magistrate are vitiated and are rendered 
illegal as being without jurisdiction. [P 232 C 1] 

K. C. Sanyal —for Applica7it. 

Foucar —for Opposite Party. 

Order.—These proceedings come before 
this Court on a reference made by the 
learned Sessions Judge of Yamethin. On 
24th April 1937, Dr. Ahmed Meah filed an 
application in the Court of the Subdivi- 
sional Magistrate, Pyinmana, in which he 
asked the Magistrate to issue a prohibi- 
tory order against Mr. T. O. Morris, the 
manager of Messrs. Steel Brothers at 
Pyinmana, on the ground that the latter 
had forcibly taken possession of land 
occupied by him under a mineral prospect¬ 
ing license, had forcibly asked the peti¬ 
tioner’s coolies to work for him with the 
petitioner’s tools and implements, and 
that the petitioner would suffer a heavy 
loss if DO immediate action is taken against 

the respondent. . 

It is quite plain that such an application 
as this conld not by any means justify the 
Magistrate's taking action nnder 8. 146, 
Criminal P. 0. The petition contains no 
information that a dispute likely to cause 
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a breach of the peace existed. The peti. 
tionor himself lives in Pyinmana and 


on his own showing his coolies are not 

of I^Iessrs. 

btecl brothers because they are now 
being employed by them. The petitioner’s 
manager was further supplying rations 
1 coolies as required by Messrs, 
bteel Brothers. There is no suggestion 
that the petitioner’s manager is likely to 
cause a breach of the peace. The Sub- 
divisional Magistrate, however, without 
even examining Dr. Meah or requiring 
him to file an affidavit, at once drafted 
a notice stating tliat lie was satisfied from 
information received from Dr Meah that 
a dispute likely to lead to a breach of the 
®^*sted, and he called upon both 
Mr. Morris and Dr. Meah to appear before 
him on 5th May and to put in written 
statements of their claims in respect of 
actual possession of the subject in dispute. 
The notices made no mention of the fact 
that evidence would be heard. 

On 1st May 1937, at the request of the 
learned advocate appearing for Messrs. 
Steel Brothers, an adjournment was granted 
until the 18th May. On that date Messrs. 
Steel Brothers appeared ready with wit¬ 
nesses. Dr. Meah however had no wit. 
nesses present. Both parties filed written 
statements. The Magistrate then recorded 
an order in which he stated that the area 
in question was a distant area in which 
the coolies were a rough and quarrelsome 
type and dispossession by violence would 
naturally lead to fear of retaliation and 
breach of the peace. What grounds the 
Subdivisional M^agistrate had for forming 
this opinion is not stated. So far as can 
be seen there were no grounds whatsoever 
to justify such an opinion. He then went 
on to say that although the counsel for 
]\lessrs. Steel Brothers was ready with 
witnesses, Mr. Mitra who appeared for the 
petitioner had no witnesses ready and 
wanted a three weeks’ adjournment to get 
his witnesses. The Magistrate held that 
the petitioner ought to have had his wit. 
nesses ready and he remarked ; 

The leisurely attitude adopted by Mr. Mitra (for 
Dr. Meah) who has made no attempt to get his 
evidence down from the hills, but wants a further 
long adjournment, is in my mind not in keeping 
with the spirit of this section. 

The Magistrate stated that he accepted 
Mr. Mitra’s contention that it was possible 
that a breach of the peace should still be 
imminent seven weeks after the original 
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alleged dispossession, one of his reasons 
being that in his view proviso 1 to S. 145 
(4), Criminal P. C. contemplated that fear 
of a breach of the peace could be present 
two months after the originally wrongful 
dispossession. It does not appear to me 
that the existence of this proviso goes to 
show that in this particular case there was 
any danger of a breach of the peace. The 
circumstances of the case indicated peace, 
fulness; there had been no breach of the 
peace, no person had been mentioned as 
likely to cause a breach of the peace, and 
it is not apparent that there are any 
persons who are likely to be tempted to 
cause a breach of the peace. The Magis, 
trate went on to say that the proviso 
already referred to was a concession to 
assist those who have been unjustly treated, 
but the main object of the section, he said, 
was to prevent a breach of the peace and 
unlimited time could not be given to any 

party to prove their point. He went on to 
say : 

If the case is so lacking in urgency as this (that 
Dr. Meah can ask for three weeks’ adjournment), 
he can easily file a civil suit and apply for the 
area to be attached. He has had ample time to 
do this. 

The Magistrate accordingly refused to 
grant an adjournment, but as he thought 
that there was a likelihood of a breach of 
the peace he made an order declaring 
Messrs. Steel Brothers to be in possession. 
The order is in the terms of Cl. 6 of S. 145. 
Against this order Dr. Meah applied to the 
Sessions Court in revision. 

^ The learned Sessions Judge has expressed 
his opinion that there would not seem to 
be any likelihood of there being a breach 
of the peace. Nevertheless, he thought 
that the Magistrate having the opinion 
that there was a likelihood of a breach of 
the peace, was bound to have given an 
opportunity to Dr. Meah to produce evi¬ 
dence to show that he had been forcibly 
and wrongfully dispossessed. He referred 
to certain decisions of the Calcutta High 
Court in support of his contention. He 
recommended that the order of the Magis. 
trate should be set aside and that the 
case be returned to him with directions 
to decide it after taking evidence in the 
normal way because he thought that the 
applicant was entitled to have the applica. 
tion dealt with according to law. 

I think that, in the circumstances of the 
case, especially as the Magistrate was of 
the opinion that there was a likelihood 
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• of a breach of the peace, he ought to 
have given Dr. Meah an opportunity of 
producing his witnesses. IE three weeks 
seemed an unreasonably long time in 
which to secure the attendance of the wit¬ 
nesses, the Magistrate could have reduced 
the period as he thought fit. There is no 
doubt that Dr. Meah failed to produce his 
witnesses owing to a misunderstanding. 

It may be that the Magistrate acting under 
S. 145 is not bound to take steps to secure 
the attendance of such witnesses as the 
parties wish to call. His duty is to consi¬ 
der whether a dispute likely to cause a 
breach of the peace exists, and further if it 
appears that one of the parties had been 
forcibly and wrongfully dispossessed with, 
in two months of the date of his order 
under Clause 1 of the section, to consider 
whether he should be treated as being in 
possession. If he cannot form opinions on 
these points without calling evidence, then 
it is his duty to call that evidence but if 
he can form a reasonable opinion without 
taking certain evidence which the parties 

• desire him to take, then it appears to me 
that there is nothing in this section which 
requires him to take such evidence. The 
position has been clearly set out in 38 Cal 
24.' It was there pointed out that 
the Magistrate is the sole judge as to whether 
iproceediogs under B. 145, Criminal P. C. should 

or should not be set on foot ..... No private per¬ 
son has any tight whatever to cause proceecdings 

• under that section to be taken. 

"Beading that section” the learned 
Judges say: 

wo should have been prepared to hold that the 
section neither contemplated the summoning of 
witnesses at the instance of the parties nor 
rendered it obligatory on the Magistrate to compel 
the attendance of any witnesses unless be in his 

• discretion thought it necessary to take the evi¬ 
dence of those witnesses, 

and later 

we think that the law does not impose on the 
Magistrate a duty at the instance of a party 
to compel the attendance of witnesses at the 
hearing. 

It is quite clear that the Magistrate's 
duty is to decide whether there is likely to 
be a breach of the peace and whether one 
{party, although recently dispossessed, is to 
be regarded as in possession. To do this, 
he must take such evidence as he finds 
necessary and it rests with him and not 
with the parties to decide what evidence 
is necessary to be called. The recent 
amendment to Clause 4 which requires the 

1. Harendra Kumar Bose v, Oirish Ohandra, 
(1910) 88 Cal 24=7 1 C 798=11 Or L J 080. 


Magistrate to receive all such evidence 
as may be produced by the parties and to 
consider the effect of such evidence, does 
not in my opinion mean anything more 
than that he must receive evidence actu¬ 
ally put before him by the parties but does 
not require him to summon witnesses at 
the instance of the parties who are unable 
to bring these witnesses to Court. 

Dalai J., in 52 All 91^ has expressed his 
opinion that the clause as amended implies 
a duty on the Court to summon such 
witnesses as may be mentioned to the Court 
' by either party. The learned Judge gives no 
reason for his opinion and, with great res¬ 
pect, I am not prepared to go so far as he 
does. I prefer to put it this way; that it 
is the duty of the Magistrate to obtain 
such evidence as is requisite to enable him 
to form a reasonable opinion on the matter 
before him, it may be that this will entail 
his summoning the witnesses mentioned 
by the parties and if so, then it is certainly 
his duty to summon them. It does not 
however, so it appears to me, require of 
him that he should summon the witnesses 
whether or not he thinks he needs them. 
In 30 Cal 508,^ a decision which is quoted 
with approval by the learned Sessions 
Judge, the learned Judges do not go further 
than to say that the Magistrate has dis¬ 
cretion as to whether he should summon 
witnesses or not. On the other hand, the 
wording of the section does not mean that 
the parties should produce their own evi¬ 
dence or absolve the Magistrate from the 
duty of assisting the parties in procuring 
the attendance of material witnesses when 
it is shown that their attendance cannot 
be enforced without such assistance. 

In my opinion, it is significant that in 
S. 145 we find no such provision as is to 
be found in Cl. 2 of S. 252. If this had 
been a case in which it appeared to mo 
that the provisions of S. 145, Criminal 
P. 0. could be correctly invoked, I think 
that I must have held that the Sub- 
divisional Magistrate acted wrongly in 
passing orders without hearing evidence. 
His final order is in contradiction with the 
view that, apparently, he has taken. If 
Messrs. Steel Brothers are entitled to pos¬ 
session of the area in dispute, then it would 
appear that they have not forcibly and 

2. Emperor v. Chakrapan, A I B 1930 All 819= 
1980 Or 0 432=125 I 0 468=81 Or L J 839 
=52 All 91=1980 A Ii J 484. 

3. Snriya Kanta ▼. Bern Chandra, (1908) 80 Cal 
608=7 0 W N 404. 
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wrongfully dispossessed Dr. Meah, and if 
there had been no forcible and wrongful 
dispossession, it is hard to see how there 
would be any likelihood of a breach of the 
peace arising because the whole case of the 
petitioner is that it was because of this 
forcible or wrongful dispossession that a 
breach of the peace was likely to arise. 

I take the view that the Subdivisional 
Magistrate ought to have complied with 
the provisions of S. 145. Cl. 1. Criminal 
C. and that he ought to have made an 
order in writing stating the grounds of his 
being satisfied that a dispute likely to 
[cause a breach of the peace existed. This 
failure, together with the fact that the 
oubdivisional Magistrate actually had no 
grounds whatsoever for being so satisfied, 
in my opinion, vitiates hi.s whole proceed. 
>ing and makes them illegal as being taken 
Iwithout jurisdiction. On this view, I can 
see no useful object to be attained in re- 
quiring the Magistrate now to take evi¬ 
dence. All that is necessary for me to do 

o u?- aside the order passed by the 
Subdivisional Magistrate and to direct 
that Dr. Meah’s application in Criminal 
Miscellaneous No, 21 of 1937 of the Sub- 
divisional Magistrate, Pyinmana, be dis- 
missed, and I order accordingly. If now, or 
at any subsequent time, there does appear 
to be grounds for believing that a dispute 
likely to cause a breach of the peace exists 
in regard to this matter, the Subdivisional 
Magistrate can, and ought to take the 
necessary action. 

a.l./r.k. Order accordingly. 


U Aung Pe v. The King (FB) 


^ ^ A. I. R. 1938 Rangoon 232 

FULL BENCH 

Bagulet, Mosely and Ba U JJ. 
E7 Aung Pe — Applicant. 

V. 


A. I. R. 

or S. 211, Penal Code or some other section, then 
no prosecution under 8. 500 would lie. Hence a 
complaint under S. 500 cannot be dismissed even 

J 5 oo constitute also an offence under 

b. 182 and sanction required by S. 195, Criminal 
obtained : A I B 1935 Rang 163=15&- 
1 O 598 Overruled ; 37 Cal 604 and AIR mi 
Cal 1, A'pyroved. [P 235 q 23 

—(1860). S. 499, Exception 10 

When a man is charged with somethine and 
acquitt^ after trial, the man who repeats the 
charge has to be on very sure ground if be wishes 
to plead that he repeats this charge in good faith. 

[P 234 0 2 P 235 C 1.23 

M. Ahmed — for Applicant. 

U Ba Pe — for Respondent. 

U Thein Maung, Advocate-General 

— for the King.. 

Order of Reference 

Ba U J. U Po Lu, headman of 
xegyaw village, Insein District, resigned, 
and his brother-in-law, Maung Po San, was 
appointed temporary headman pending an 
election. XJ Aung Pe who was a rival 
candidate of Maung Po San for the head- 
manship presented a petition to the Deputy 
Commissioner, Insein, praying that he 
might be appointed temporarily as head, 
man. In the course of the petition, he- 
stated that Taung Nga was illicitly selling 
opium in the village and that he was 
related to Maung Po San who would assist 
him in the illicit trade if he was appointed 
headman. Taung Nga took exception to this 
statement and prosecuted Aung Pe under 
S. 500, I. P. C. The case was tried by the 
Headquarters Magistrate, Insein, and Aung ' 
Pe was found guilty and sentenced to pay a 
fine of^ Es. 50 or in default to undergo one 
month 8 simple imprisonment and also to- 
pay costs Es. 5.8.0 or in default to undergo 
seven days’ simple imprisonment. 

The case was taken up to the Sessions - 
Judge, Insein, on revision, and the learned 
Sessions Judge has now referred it to this- 


Tke King. 

Criminal Eevision No. 21.B of 1938, 
Decided on 8th April 1938, from order 
of Headquarters Magistrate (l), Insein, 
D/- 3rd December 1937. 

* * (a) Penal Code (1860), Ss. 500 and 182 
—Complaint under S. 500 cannot be dUmiued 
even if same facts alto constitute offence under 
S. 182 and sanction required by S. 195, Crimi- 
nial P. C., is not obtained : AIR 1935 Rang 
183—166 I C 698, Overruled. 

There is no exception to S. 499 saying that 
when the defamation is made in a statement to a 
public servant or in court proceedings, by virtue 
of which the offence was punishable under S. 182 


Court, recommending that the conviction 
and sentence may be set aside on the 
following two grounds ; 

I. That the Magistrate should not have 
accepted the complaint under S. 500, Penal t 
Code and tried it as the accused could' 
have been prosecuted under S. 182, Penal 
Code: vide (1897.1901) 1 U B E 279,' 
A IE 1935 Rang 163.^ 

1. Queen Empress v. Mi Gjwet, (1897'1901) 1* 
U B B 279. 

2. Swee Ing v. Soon Han, (1936) 22 A I B Bang . 
163=156 I 0 698=1936 Or 0 626=36 Or L J 
970. 
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2. That the accused is on the facts 
alleged and proved entitled to the benefit of 
the tenth exception to S. 499, Penal Code. 

The point raised in the second ground 
will arise if it is held that a person who 
has committed an offence under S. 500 as 
well as an offence under S. 182, Penal 
Code on the same facts can be prosecuted 
for the former, though he is not prosecuted 
for the latter. The cases relied on by the 
learned Sessions Judge dealt with S. 211, 
Penal Code ; but if the law expounded 
therein is correct, the principle would 
equally be applicable to the present case. 
In (1897.1901) 1 U B R 279,^ the learned 
Judicial Commissioner said : 

The complaioaot made a complaint to the 
Magistrate that the accused, with the intent of 
causing injur; to him, had instituted a criminal 
proceeding against him knowing that there was 
no just or lawful ground for such proceeding, 
and that she, the accused, bad thereby defamed 
him. The Magistrate took action against her 
under S. 500, Penal Code, convicted her of that 
offence, and sentenced her to pay a fine Rs. 40 or, 
in default, to suffer rigorous imprisonment for 40 
days, and awarded half of the fine to complainant 
as compensation. 

The proceedings were wholly illegal. The offence 
alleged was one under S. 211, Penal Code, and 
under S. 196, Criminal P. C. cognizance should 
not have been taken of it without sanction. A 
Magistrate cannot give himself jurisdiction to try 
an offence under 8. 211 by treating it asone under 
8 . 600, Penal Code. 

This was approved by Mackney J. in 
AIR 1935 Rang 163.* The facts in that 
case are these: 

One Swee Ing made a report at a Police Station 
charging one Ah 8hyan and other persons 
unknown with having confined and raped her. 
The police refused to take action as they found, 
after due inquiry, that the complaint was false ; 
thereupon 8wee Ing made a direct complaint to 
the Court charging Ah Shyan and Koon Han with 
having confined and raped her. The complaint 
was thrown out under 8. 203, Criminal P. C. 
Thereupon Ah Shyan and Koon Han filed two 
separate complaints against Swee Ing under 
8 . 600, Pena) Code. The two cases were amalga¬ 
mated and tried together. Swee Ing was found 
guilty and convicted. 

On appeal to this Court Mackney J. 
said: 

She defamed them again when she filed her 
complaint with the District Magistrate, but obvi¬ 
ously, what she was doing was not defaming these 
persons but bringing a ({^ssible false) charge 
against them. If her complaint is a false one, her 
object in making it was not to defame these 
persons so much as to harass them and cause 
them the inconvenience of being subject to orimi. 
nal proceedings. For such an offence, 8. 311, 
Penal Code, is the appropriate section, but the 
Court may not take cognizance of an offence under 
6 . 311, Penal Code, committed in relation to any 
proceeding in Court except on a complaint in 
writing of euoh Court, or by eome other Court to 
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which such Court is subordinate. By assuming 
that the offence falls under S. 600, Penal Code, 
the Magistrate cannot avoid the effect of this pro- 
vision of law. 

The Calcutta High Court has however 
taken a contrary view. In 37 Cal 604*^ 
Harington J. said: 

The facts are that the accused gave a certain 
information to the manager of the Bettiah Rajt 
which was untrue. He was prosecuted under 
S. 182, but acquitted on the ground that the 
person to whom be gave the information was not 
a public servant within the purview of that sec¬ 
tion. That information was, as a matter of fact, 
defamatory of the person who was aggrieved in the 
present case, and it is in respect of the defamatory 
statements which were made to the manager of 
the Bettiah Baj that the present charge under 
S. 500 was instituted. 

In my opinion, S. 403 is no bar to the present 
proceedings.The one is an offence com¬ 

mitted against a public servant, which can only 
be prosecuted upon ibe complaint, or under sane* 
tion of the public servant injured, or of some 
one to whom be is subordinate. The offence under 
S. 500 can only bo prosecuted on the complaint of 
the person aggrieved by the defamation. In one 
case the offence is committed against a person to^ 
whom false information is given: in the other case 
it is committed against a person about whom a 
defamatory statement is made. The two offences, 
to my mind, arc quite distinct, and the charges 
under them would have to be prosecuted under 
the authority of the different persons who are 
injured by them. 

Holmwood J, in a separate judgment 

agreed with this view and said : 

Although therefore the finding of the Magistrate 
in the S. 182 case cannot be in any way allowed 
to prejudice the accused in the S. 600, I. P. C. 
case, it is clear that the question of malice has not 
at all been tried, and the accused has not been 
acquitted of any charge involving malice. That is 
a question which has to be tried on evidence which 
would be irrelevant in a trial under 8. 162,I.P. C. 

In 48 Cal 388'* though the point now 
under discussion was not directly involved, 
yet the observations of Mookerjee Ag. C. J. 
bearing thereon are worthy of great res. 

pect. The learned Acting Chief Justice said: 

Now, the maker of a single statement may be 
guilty of two distinct offences, one under 8. 211 
(which is an offence against public justice) and the 
other an offence under 8. 499, wherein the per¬ 
sonal element largely predominates. The Legisla¬ 
ture has provided, in the Criminal Procedure Code, 
that the sanction of the Court where the offence is 
committed, is essential in the former case for the 
institution of criminal proceedings. In the latter 
case, the Legislature has omitted to make a 
similar provision. This diversity, for aught we 
know, may have been deliberate, and plainly 
affords no reason why the Court should straggle to 
bold that the statement does not fall within the 

8 . Ramsewak Lai v. Moneshwar Singh, (1910) 37 
Cal 604=6 I C 362=12 C L J 16=14 C W N 
689 

4. Satish Chandra v. Ram Dayal, (1921) 8 A I R 
Cal 1=69 Z C 148=22 Cr L J 81=48 Cal 868 
=32 C L J 94 (8 B). 


U Aung Pe v. The King (FB) 




234 Rangoon U Aung Pe v. The King (FB) (Baguley J.) 


mischief of the rule embodied in S. 499. The two 
offences are fundamentally distinct in nature, as 
is patent from the fact that the former is made 
non-compoundable while the latter remains com- 
poundable; in the former case, for the initiation of 
the proceedings, the Legislature requires the sanc¬ 
tion of the Court under S. 195, Criminal P. C., 
in the latter case, cognizance can be taken of the 
offence only upon a complaint made by the person 
aggrieved under S. 198. Criminal P. G. Whether 
every statement made by an advocate, by a party 
kO a judicial proceeding, or by a witness therein 
should be excluded from the category of defama¬ 
tion, or, if included therein, should be made 
punishable in a proceeding instituted only with 
the sanction of the Court where the statement was 
made, are manifestly questions of policy which 
can be settled appropriately only by the Legis¬ 
lature. If. for reasons of public policy, the Legis¬ 
lature thinks fit to adopt the first alternative, as 
it is unquestionably competent to do, and to 
confer on advocates, parties and witnesses, not 
merely a qualified privilege as at present, but an 
absolute privilege as in the case of Judges, a new 
exception framed in suitable terms should be 
inserted in S. 499, I. P, C. If, on the other hand, 
the second alternative commends itself to the 
Legislature as more expedient, S. 500, I, P. C., 
may well be included in the list of sections con¬ 
tained in S. 195 (1) (b). Criminal P. C. It is, after 
all, the province of the statesman, and not of a 
Judicial Tribunal, to discuss, and of the Legis¬ 
lature to determine, what is best for the public 
good and to provide for it by proper enactments. 
But till the law has been amended, in one or 
other of the modes just indicated, or possibly in 
some other manner, it is incumbent upon us, if 
we are to avoid the greatest uncertainty and con- 
fusion to interpret the clear and unambiguous pro¬ 
visions of the statute in their plain natural sense, 
and not allow ourselves to be led into speculations 
as to their reasonableness or unreasonableness by 
reference to the ever captivating but often mislead¬ 
ing ideals of public policy. 

The Madras High Court took a similar 
view in 1 Weir 586 (5). The qaae is an old 
one but it does not appear that the view 
taken therein has since been dissented from. 
The headnote of the case is in the following 
terms: 

A complaint of defamation cannot be dismissed 
on the technical ground that the offence of 
defamation charged merged in an offence punish¬ 
able under S. 182, Penal Code and that no sanction 
was obtained for prosecution under the latter 
section as required by S. 195, Criminal P. C. 

Where a public servant in the course of a 
departmental inquiry made a statement to the 
head of his department that the complainant, 
another public servant, borrowed moneys for bis 
immediate superior; Heldy that such statement 
would be defamatory, if it was untrue and if it 
was made under such circumstances as would 
lead the officer to believe that the complainant 
had borrowed money for his superior from persons 
connected with the department. 

The view taken by the Calcutta and the 
Madras High Courts appears, to my mind, 

t he co rr ect vi ew._ 

5. Krishna Bow y. Appaswami Aiyar (1889) 1 
Weir 685. 


Section 235 (2) of the Criminal P. 0. 

says: 

If the acts alleged constitute an offence falling 
within two or more separate definitions of any 
law in force for the time being by which offences 
are defined or punished, the person accused of 
them may be charged with, and tried at one trial 
for each of such offences. 

The present case, in my opinion, clearly 
illustrates what this section means. When 
U Aung Pe gave information to the Deputy 
Commissioner that the respondent Taung 
Nga sold opium illicitly, assuming that he 
knew that the said information was false 
or that he believed it to be false, he did so 
with the intention of influencing the Deputy 
Commissioner not to appoint his rival Po 
San as headman. He has thereby com. 
mitted an offence under S. 182, Penal 
Code. As the said information has also 
apparently harmed the reputation of Taung 
Nga he has also committed an offence 
under S. 600. Therefore these two offences 
can he tried together in the same trial as 
permitted by the section or else separately 
as directed by S. 233, Criminal P. C. 

As however the ingredients that consti- 
tute the offence under S. 182 are quite 
different from the ingredients that consti¬ 
tute the offence under S. 500, different 
kinds of evidence will be required to prove 
the two respective offences. If the accused 
is found guilty, the question of sentence, 
whether the offences are tried separately 
or in the same trial, will have to be con¬ 
sidered with reference to S. 35, Criminal 
P. C. and S. 71, Penal Code. As there is 
a conflict of decisions, and as the point 
involved is of general public importance, 
I refer this case for decision by a Bench, 
full or otherwise, as the learned Chief 
Justice may direct. 

Judgment of Full Bench 

Baguley J.—It is unnecessary to set out 
the facts in detail as they have been set 
out in the order of reference upon which 
the case has come before this Full Bench. 

The learned Sessions Judge is of opinion 
that the Magistrate could not try the com- 
plaint under S. 500 because on the same 
facts the accused might have been pro. 
secuted under S. 182,1. P. C. He points 
out that a prosecution under S. 182,1. P. C. 
by reason of S. 195, Criminal P. 0. would 
not lie because there is no complaint in 
writing made by the public servant con. 
cerned, and he quoted two cases in which 
it had been laid down that when there 
was no complaint by the public servant 
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concerned a Magistrate could not give him- 
iself cognizance of the case by making the 
'case one under S. 500, 1. P. C. 

The first of these cases was (1897-1901) 
1 U B B. 279.^ In this case, the learned 
Judicial Commissioner merely stated that 
the proceedings were wholly illegal. Ho 
said the offence alleged w’as one under 
S. 211, Penal Code and under S. 195, 
Criminal P. C., cognizance should not 
have been taken of it without sanction. 
No reason is given for this and the word- 
ing at the beginning of the judgment 
suggests that no real defamation was set 
out in the complaint. It is difficult to 
adduce anything very definite from this 
judgment without knowing the actual 
wording of the complaint. 

The second case was AIR 1935 Bang 
163.^ A quotation from this judgment is 
given in the order of reference, and it 
seems to me there is fallacy apparent on 
the face of the judgment. It says ; 

If her complaint is a false one, her object in 
making it was not to defame these persons so 
much as to harass them and cause them tho 
inconvenience of being subject to criminal pro¬ 
ceedings. 

A reference to S. 499, Penal Code shows 
an obvious omission. No intent to defame 
is necessary, it is sufficient if the imputa- 
tion is published intending to harm, or 
knowing or having reason bo believe that 
such imputation will harm, the reputation 
of the^ complainant. On the other hand 
I find it difficult to add anything useful to 
the two rulings referred to, 37 Cal 604,® 
and the exhaustive judgment of Mooker- 
jee Ag. O. J. in 48 Cal 388.* In this last 
judgment every case bearing on the matter 
IS referred to. 

Clause 29 of our Letters Patent says 
clearly that we have to deal with this case 
under the Penal Code, and any person who 
is charged with any offence for which 
.provision is made by the Penal Code shall 
be liable to punishment under the said Act 
and not otherwise. It is therefore impos¬ 
sible to refer to the English law or to any 

questions of privilege whether absolute or 
•qualified. 

The relevant sections of the Penal Code 
are Ss. 499 and 600 and in these seotions 
the word privilege” is not to be found. 
S. 499 deals with, if I may say so, defama. 
tion per so, and says nothing about where, 
why, or when the imputation is made, so 
the law would appear to apply in exactly 
the same way whether the imputation is 
tnade in a Court of Justice or before some 


other public servant, or anywhere else* 
S. 195, Criminal P. C. lays down that a 
Court shall not take cognizance of certain 
offences under certain sections except on 
the complaint in writing of the public 
servant concerned, or on the complaint in 
writing of a Court, or some other Court to 
which the first Court is subordinate, and 
so on, but S. 500 is not mentioned in 
S. 195. To S. 499 there are ten exceptions; 
it would have been quite easy for the 
Legislature to have inserted an eleventh 
exception saying that when the defamation 
is made in a statement to a public servant 
or in Court proceedings, by virtue of which 
the offence was punishable under S. 182 
or S. 211, Penal Code or some other section, 
then no prosecution under S. 500 would 
lie. But there is no such extra exception. 
In my opinion, as I have said, there seems 
an obvious flaw in the reasoning in A 1 B 
1935 Rang 163' and it must nob bel 
regarded as good law. 

This disposes of the point of law, bub in 
addition to this, the learned Sessions Judge 
recommends that the conviction be set 
aside because the accused was entitled to 
the benefit of the tenth exception to S. 499, 

I. P. C. and, as the whole case has been 
referred to this Bench, it is necessary to 
deal with the evidence from this point of 
view. 

The gist of the tenth exception is that 
the imputation must be made in good faith 
and the evidence has to be examined to 
see whether the accused has shown that he 
acted in good faith. What Aung Pe alleged 
was that Taung Nga was illicitly selling 
opium in the village and that Po San was 
related to Taung Nga 

who is helping him to get appointed with a view 
that Tauog Nga can trade in opium illiciblj and 
as such the whole village tract is liable to be 
spoilt* 

Now it is clear that within the last two 
years or so Taung Nga had been prose, 
cubed under the Opium Law (Amendment 
Act) S. 3, and bad been acquitted. When 
a man is charged with something of this 
sort and acquitted after trial, the man 
who repeats the charge has to be on very 
sure ground if he wishes to plead that he 
repeats this charge in good faith, and it is 
for Aung Pe to show that he acted in good 
faith as it is an exceptional defence which 
he is putting up. Examining the evidence 
for the defence, the first witness is Kyaw 
Zaw, who says he has no personal know, 
ledge of Taung Nga. He gives evidence of 
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reputation and hearsay but, as the ordi. 
nary rules of evidence apply to this trial, 
hearsay evidence is inadmissible. (After 
stating the evidence of some witnesses his 
Lordship proceeded further.) As I have 
said before, it is for Aung Pe to show* that 
the charge was made in good faith and 
that if be has some dehnite evidence either 
not put before the Court when Taung Nga 
was under trial, or which has come into 
existence since his acquittal. I do not con¬ 
sider that Aung Pe has brought himself 
within the tenth exception to S. 500. I 
would therefore dismiss this application 
for revision. 

Mosely J.—I agree. 

Ba U J.—I have already given my view 
on the question of law in the order of 
reference and I have nothing to add there¬ 
to. I agree that this application should be 
dismissed. 

D.s./r.K. Application dismissed. 
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Mya Bu and Sharpe JJ. 

A. B. M. N. A. Chettyar Firm — 

Appellant. 

V. 

a, M, V. S. Chettyar Firm and others .— 

Respondents. 

Letters Patent Appeal No. 3 of 1937, 
Decided on 1st December 1937, against 
decree of High Court in Special Second 
Appeal No. 390 of 1936, reported in A 1 Ft 
1987 Rang 531. 

Practice—New plea—Letters Patent Appeal 
—Suit to set aside security bond executed by 
guardian ad litem—Plea taken up by plaintitf 
till the stage of second appeal one of collusion 
and fraud —In Letters Patent Appeal power of 
guardian ad litem to execute such bond ques¬ 
tioned —: Material on record insufficient to 
determine question—Plea held could not be 
allowed at such late stage. 

When a question of law is raised for the first time 
in a Court of last resort, upon the construction of 
a document, or upon facts either admitted or 
proved beyond controversy, it is not only com- 
patent but expedient, in the interests of Justice, 
to entertain the plea. The expediency of adopting 
that course may be doubted, when the plea can¬ 
not be disposed of without deciding nice questions 
of fact, in considering which the Court of ultimate 
review is placed in a much less advantageous 
position than the Courts below. But that course 
ought not, in any case, to be followed, unless the 
Court is satisfied that the evidence upon which 
they are asked to decide establishes beyond doubt 
that the facts, if fully investigated, would have 
supported the new plea. ' [F 238 G 1] 

In a suit for a declaration that the charge creat¬ 
ed by the guardian ad litem of the minors to secure 


postponement of the decretal amount in favour 
of the decree-holder was null and void against- 
the plaintifi. the case set up was one of collusion 
and fraud. The matter up to second appeal was 
dealt on the same basis. In second appeal though 
it was suggested for the plaintiff that the guardian 
bad no power to alienate the minor’s property, 
still the matter was only decided on the basis 
of collusion and fraud. In the Letters Patent 
Appeal the plaintiff wanted to question the- 
guardian’s power to execute that bond : 

Held that as the validity or otherwise of the 
security bond depended upon certain state of facts 
which the materials on the record were insuffi¬ 
cient to enable the Court to determine definitely 
one way or the other, the plaintiff could not be 
allowed to raise it : (1S92) AC 473 ; AIR 2932^ 
P C 118 ; 35 All 211 (P C) and A I R 1923 All 
176, Rel. on. [P 239 C Ij, 

P. B. Sen — for Appellant. 

Bhattacharyya — for Respondents. 

Mya Bu J. — After a lengthy hearing 
of the arguments of the counsel in this- 
case we find that the question for decision 
lies within a narrow compass. The pro- 
ceeding before us is a Letters Patent 
Appeal lodged upon a certificate granted 
by the learned Judge who decided the- 
second appeal arising out of Civil Regular 
No. 4 of 1936 of the Sub.divisional Court 
of Insein. The suit was one under 0. 21^ 
R. 63, Civil P. C. instituted by the appel¬ 
lant against the four respondents, the' 
first of whom had on 30th August 1935- 
obtained a money decree against respon- 
dents 2, 3 and 4 as heirs and legal repre¬ 
sentatives of their deceased father in Civil 
Regular No. 61 of 1935 of the Township 
Court of Hlegu. At the time of the passing 
of the decree, these three judgment-debtors- 
were minors who were represented in 
Civil Regular No. 61 of 1935 by their 
guardian-ad-litem Muthuswamy. ^spon- 
dent 1, on 2Dd September 1935, made an 
application for execution of the decree in 
Civil Execution No. 94 of 1935. The- 
mode in which the execution was sought. 

was stated in the petition : 

By attachment and eale of the following pro¬ 
perties belonging to the judgment-debtors, as per 
particulars given below : 

A piece of house site, known as holding No. 8 of 
1934-1935, situated at Eangyi Ward, Block No. 7 
Dabein Myoma, Hlegu Township, measuring 0.038- 
of an acre ; together with two storeyed dwelliug 
house, built of plank walling and flooring con¬ 
taining 4 rooms, corrugated iron sheet roofing' 
with kitchen attached and in the front of the- 
house it contains a guest room: yearly revenue for 
the land is Rs. 10, both house and site are: 
valued at Rs. 1000. Latest map is filed herewith. 

On the filing of this application the 
Court ordered issue of notice returnable 
on I3th September. At the time of the 
passing of the decree there were two other 
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Suits, one by tbe appellant, and the other 
by K. A. R. K. Chettyar Firm, insti¬ 
tuted before the filing of Civil Regular 
No. 61 of 1935, pending in the same 
Court. There was also pending in the 
same Court another suit being Civil Regu¬ 
lar No. 77 of 1937 which was filed by the 
respondent firm after the institution of 
Civil Regular No. 61 of 1935. In each of 
these suits a money decree was claimed 
against the estate of the deceased father of 
respondents 2, 3 and 4, and in all of them 
these respondents were represented by the 
same guardian-ad-litem, Muthuswamy. In 
Civil Execution No. 94 of 1935 two appli- 
nations were filed by Muthuswamy in his 
capacity as guardian-ad.litem of the minor 
on 10th September 1935. In one of them, 
he asked for time for payment of the 
decretal amount, till 15th March 1936, 
stating that he was willing to give the 
property mentioned in the application for 
execution as security for the due payment, 
while in the other he prayed that leave 
might be granted to him to give that pro¬ 
perty as security. When these two peti- 
tions were presented to the Court, the 
learned Judge ordered them to be put up 
with the case on 13th September. On 
13th September the application for time 
for payment of the decretal amount till 
15th March 1936 was allowed while on 
the application for leave to give the 
property as security the word “Granted” 
was written. The result was that on the 
very day, namely 13th September, a secu. 
rity bond was executed by Muthuswamy 
as guardian-ad-litem of the judgment- 
debtors creating a charge upon the pro¬ 
perty mentioned in the application for 
execution and the bond was duly regis¬ 
tered. This was admittedly the only asset 
of the estate of the deceased. * 

On 13th September, respondent 1 
obtained a decree in Civil Regular No. 77 
of 1937, and on the next day, 14th Sep¬ 
tember, respondent applied for execution 
of that decree in Civil Execution No. 97 
of 1935 by attachment of the same pro¬ 
perty^ which is the subject-matter of the 
security in the aforesaid bond, and for 
sale thereof, subject to the incumbrance 
created by the bond. By that time, the 
appellant firm and the firm of K. A. R. K., 
having obtained their decrees, applied for 
execution thereof by attachment and sale 
of the same prepay and lodged their 
objection to respondent I’s prayer in Civil 
Ezecation No. 97 for sale of that property 


subject to incumbrance. In so doing, they 
challenged the validity of the incumbrance 
created by the security bond on various 
grounds, but their objections were over¬ 
ruled and consequently the appellant firm 
filed the suit from which this appeal has 
arisen, under O. 21, R. 63, Civil P. C. 
The suit was based upon allegations tend¬ 
ing to show the fraudulent and collusive 
nature of the transaction culminating in 
the execution of the security bond, the 
validity of which transaction was there, 
fore attacked as being a fraudulent and 
collusive transaction. The main and the 
only idea underlying the appellant’s case 
as made out in the plaint was that the 
transaction was of the nature voidable 
under S. 53, T. P. Act. No doubt, there 
are many suspicious elements in the trans¬ 
action and if only S. 53, T. P. Act applied 
to the case, there would have been little 
difficulty in the appellant’s way of getting 
the transaction avoided. The appellant 
succeeded upon that footing in the Court of 
first instance, namely the Subdivisional 
Court of Insein, bub on appeal by respon. 
dent 1, the learned District Judge pointed 
out that S. 53, T. P. Act did not apply, in¬ 
asmuch as the transaction was between 
the debtor and the creditor. The learned 
District Judge accordingly reversed the 
decree of the Court of first instance. 

Thereafter the appellant lodged the 
second appeal in this Court. One of the 
grounds raised in the memorandum of 
second appeal was that the security bond 
was void as being a transfer of property of 
the minors by a person who had no autho¬ 
rity to convey the minors' property. In 
the course of the argument before the 
learned Judge who decided the second 
appeal, the learned advocate did not aban¬ 
don the points on which the District Court 
bad given its decision against him. Con¬ 
sequently, there appears to have been con¬ 
siderable amount of discussion upon those 
points which, in the circumstances of the 
case, would only help to confuse the main 
issue before the learned Judge, but would 
not be sufficient to enable the Court to 
come to the conclusion that S. 53, T. P. 
Act would be of avail in favour of the 
appellant in the case. When the learned 
Judge dismissed the second appeal, the 
appellant made an application for a certi¬ 
ficate under Cl. 13, Letters Patent, stating 
as his main ground that the seourity bond 
was void inasmuoh as it was executed by 
the guardian-ad-litem who had no autho- 
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rity to dispose of the minors’ property. 
Id granting the leave the learned Judge 
observed that the learned advocate for the 
appellant in the course of his argument in 
thQ second appeal touched upon this point, 
■which, to our mind, suggests that although 
the learned advocate argued the point 
before the learned Judge in the course of 
the second appeal, yet he did not press the 
point as definitely and precisely as he 
should, but gave greater prominence to the 
other grounds which he raised in that 
appeal. 

Be that as it may, the point for our 
consideration is whether the question of 
the validity of the security bond as being 
a transfer of the minors' property by the 
guardian-ad.litem could be properly raised 
in the second appeal, and, consequently, in 
this Letters Patent Appeal. This question 
was not raised anywhere, or at any time, 
from the institution of the suit under 
O. 21, R. 63, up to the time that it came 
before this Court on second appeal. In 
support of his contention that this point 
could be raised in the second appeal although 
it was not raised in any of the prior stages 
of the proceedings initiated by the plaint 
in the suit, the learned advocate for the 
appellant relies on the principle enunciated 
by Lord Watson in (1892) A C 473,^ in 
the following words: 

When a question of law is raised for the first time 
in a Court of last resort, upon the construction of 
a document, or upon facts either admitted or 
proved beyond controversy, it is not only compe¬ 
tent but expedient, in the interests of justice, to 
entertain the plea. The expediency of adopting 
that course may be doubted, when the plea cannot 
be disposed of without deciding nice questions of 
fact, in considering which the Court of ultimate 
review is placed in a much less advantageous posi¬ 
tion than the Courts below. But their Lordships 
have no hesitation in holding that the course 
ought not, in any case, to be followed unless the 
Court is satisfied that the evidence upon which 
they are asked to decide establishes beyond doubt 
that the facts, if fully investigated, would have 
supported the new plea. 

This principle was adopted in the Privy 
Council case in 10 Rang 242.^ In this case 
a claim was made by the respondent 
against the appellant company which was 
in liquidation for damages for breach of 
contract to purchase immovable property. 
The only question in issue in the Courts in 

1. Conneotiout Fire Insurance Co. v. Eavanagh, 

(1892) A 0 473=61 L J P 0 60=67 IiT 608= 

67 J P 21. 

2. AI. E. Moolla Sons, Limited v. Burjorjee, 

(1932) 19 A I R P 0 118=186 I C 737=10 

Bang 242=69 I A 161 (P C). 
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India was whether the agreement for sale 
(on the face of which the purchaser was 
one M. E. Moolla) had been entered into 
by Moolla on his own account or whether 
the company was an undisclosed principal 
of Moolla in respect of the agreement. 
Upon an appeal to the Privy Council by 
the liquidator he contendedf for the first 
time that the agreement was inoperative 
as it was unregistered. The facts before 
the Board indicated, but were insufficient 
to determine definitely, that there had 
been a course of conduct, or an agreement, 
on the part of the liquidator precluding 
him from raising any point in the pro- 
ceedings except that as to the respective 
positions of the Company and Moolla in 
regard to the agreement in question, which 
had been dealt with by the (Courts in India. 
In those circumstances, their Lordships 
held that the contention as to non.registra¬ 
tion should not be considered by the Board, 

The principle therefore is that a ques¬ 
tion of law raised for the first time in a 
Court of last resort should receive con¬ 
sideration only if it is based upon facts 
whether admitted or proved beyond con- 
troversy. If the conveyance which is created 
by the security bond was in the nature of 
a private alienation, there can be no dis¬ 
pute of the want of authority in the guar- 
dian-ad-litem merely as such to convey 
the minors’ property and the conveyance 
would, upon that ground, be void and of 
no effect whatever; but in the circum- 
stances in which the security bond was 
executed, the question as to its validity or 
not must depend upon circumstances which 
had not been brought out to light in the 
course of the proceedings. Under O. 32, 
R. 7, sub-r. (l): 

■ No next friend or guardian for the suit shall, 
without the leave of the Court, expressly recorded 
in the proceedings, enter into any agreement or 
compromise on behalf of a minor with reference to 
the suit in which he acts as next friend or guar* 
dlan. 

And under sub-r. (2): 

Any such agreement or compromise entered 
into without the leave of the Court so recorded 
should be voidable against all parties other than 
the minor. 

It is therefore contended on behalf of 
respondent 1 that the proceedings leading 
to the execution by the gnardian-ad-litem 
of the security bond was in the nature of a 
compromise, and the state of the facts 
before the Court is such that it cannot be 
definitely determined that the proceeding 
was not in the nature of such a compro- 
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mise. The learned lidvocate for respon¬ 
dent 1 urges that the two applications 
of 10th September 1935 should be taken 
together and not separately and that they 
were before the Court at the same time 
when the order of 13th September was 
recorded in the diary and the word 
“granted” written on the application for 
grant of leave to give the property as secu. 
rity. It is true, as pointed out by the 
learned advocate for the appellant, that 
these documents and the orders passed 
thereon do not definitely show that the 
whole proceeding was in the nature of a 
compromise and the Court has nowhere 
expressly recorded that it was sanctioning 
an agreement or compromise on behalf of 
the minors; but if these documents and the 
orders passed thereon are taken together a 
state of affairs is produced which will 
at least make it impossible for us to assert 
definitely that the proceeding was not in 
the nature of a compromise, and the word 
“granted” was not written in the w'ay of 
granting leave to the guardian.ad.litem to 
enter into the compromise, namely the 
obtaining of postponement for payment of 
the decretal amount upon furnishing secu¬ 
rity of the very property which was made 
the subject-matter of the security. 

In these circumstances, the question as 
to the validity or otherwise of the security 
bond executed by the guardian.ad-litem 
depends upon certain state of facts which 
the materials on the record are insuflScient 
to enable us to determine definitely either 
one way or the other. That being the 
case, it follows, in my opinion, that the 
appellant should not be permitted in the 
second appeal, and much less now, to raise 
the question of law upon which he has 
founded the present appeal. This appeal 
therefore fails and it is dismissed. The 
appellant will pay the respondents’ coats in 
this appeal. Advocate’s fee eight gold 
mohurs. 

Sharpe J. — It is necessary in this case 
to examine quite briefly the history of the 
proceedings. The appeal arises out of Civil 
Regular No. 4 of 1936 in the Court of the 
Sub.divisional Judge, Insein. The relief 
there claimed by the plaintiff was for 
a decree declaring that the charge created 
on a certain house in favour of R. M. V. 8. 
Chettyar Firm, who are first respondents 
before us, was null and void against 
the plaintiff, namely A. B. M. N. A. Chettyar 
Firm, who are the appellants before us, 
and other creditors of one Bwaminathan 


deceased. The plaint makes it quite clear 
that the case there set up was one of fraud 
and collusion. The written statement of 
the present respondent 1 denies that fraud 
and collusion and of the four issues framed 
Issue 3 was: 

Whether the security given by the guardian-ad- 
litem Muthuswamy in 0. E. No. 94/35 of the 
Township Court of Hlegu at Insein is fraudulent 
preference to defendant 1 over all other creditors ? 
If so, what is its legal effect ? 

The learned Sub.divisional Judge, in the 
course of his judgment, dealt with Issue 3 
very fully and came to the conclusion that 
the intention to defeat or delay the credi¬ 
tors of the transferor was clearly apparent 
from the conduct of Muthuswamy. I am 
quite satisfied that before the Sub-divi- 
sional Court the question of fraud and 
collusion was the only question that was 
really raised. Then the matter went on 
appeal to the District Court and there the 
learned District Judge said in the course 
of his judgment “the main point in this 
appeal is whether S. 53, T. P. Act can be 
applied, S. 53, T. P. Act being the section 
dealing with fraudulent transfers. That, 
so far as the District Judge was concerned, 
was the main point in the appeal before 
him and he dealt with it on that basis. 
Then the matter came in special civil 
second appeal to the High Court from the 
decision of the District Judge. It is true 
that the first ground of that appeal alleged 
that the guardian had no power to transfer 
or deal with the immovable property in 
question but in other grounds of appeal 
appeared again the allegation of fraud and 
collusion. In the course of his judgment 
in the second appeal, Spargo J. said “the 
transaction is now attacked merely on the 
ground that it is a preference”; and he also 
said : 

Foe the appellant Mr. Sen was at pains to point 
out what he described as the suspicions nature of 
the manoeuvres adopted hj the R. M. V. 8. Firm. 

He also said “Mr. Sen claimed that his 
client is entitled to avoid the security 
bond because it preferred one creditor to 
another,” and Spargo J. added : 

He (that is to say, Mr. Sen) also referred to 4 
Gal 897.8 This case does not seem to me to afford 
much help either, because the point for decision in 
the present case is whether the security bond can 
be declared null and void under 8. 53, T. P. Act. 

So there in the second appeal, it has 
clearly been stated that the real contest 
was on the question of whether the secu. 

8. Qreender Chunder Ghose v. Mackintosh, (1879) 

4 Gal 897=4 G L B 198. 
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rity bond was null and void under S. 53, 
T. P. Act. In his judgment Spargo J. said 
first “That S. 53, T. P. Act does not apply 
to this case is abundantly clear” and later 
on : 

It is therefore abundantly clear that no relief 
can be granted to the plaintifi in this suit, which 
claims relief under S. 63, T. P. Act. Sir. Sen 
asked for permission to amend his plaint into a 
plaint asking for administration, having come 
round to the view that that was the proper form 
of the suit during the course of the argument. 
This I could not allow, because it is a suit of a 
totally different nature from the suit already filed. 

So it a]>pears that right up to that stage, 
the second appeal, in all three Courts the 
main decision sought was on the question 
of fraud and collusion. Spargo J.’s judg¬ 
ment was delivered on 31st May 1937, 
and it was not until almost a month later, 
that is to say on 26th June, that Mr. Sen 
on behalf of the appellant filed an appli¬ 
cation for leave to appeal under Cl. 13 of 
the Letters Patent. On the hearing of 
that application Spargo J. made this entry 
in the diary when he gave leave to appeal. 

Mr. Sod says that the point that he wishes to 
take up is that a guardian-ad-litem has no power 
to disposo of the minors* property as Muthusami 
is said to have done in this case by giving it-as 
security for the benefit of a creditor (R. M. V. S.), 
He touched upon this point in argument but has, 
he says, found other authorities since the case 
was argued. Leave to appeal under Cl. 13, Letters 
Patent granted. 

And then for the first time, as it seems 
to me, namely four weeks after the dis. 
posal of the second appeal, the point which 
is really sought to be pressed before us 
crystallizes, for the first time, as I say. In 
these circumstances, we must first of all 
consider whether it is right that the point 
brought up at this stage should be allowed 
to be argued. The first authority to which 
I would refer is the case in (1892) A C 
473' in which case, at page 480, Lord 
Watson, delivering the judgment of their 
Lordships’ Board, said : 

When a question of law is raised for the first 
time in a Court of last resort, upon the construe* 
tion of a document, or upon facts either admitted 
or proved beyond controversy, it is not only com¬ 
petent but expedient, in the interests of justice, to 
entertain the plea. The expediency of adopting that 
course may be doubted, when the plea oannot be 
disposed of without deciding nice questions of fact 
in considering which the Court of ultimate review 
is placed in a much less advantageous position 
than the Courts below. But their Lordships have 
no hesitation in holding thatthecourse ought not, 
in any case, to be followed, unless the Court is 
satisfied that the evidence upon which they are 
asked to decide establishes beyond doubt that the 
facts, If fully investigated, would have supported 
the new plea. 
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In 35 All 211,^ a^rivy Council decision 
Lord Shaw, delivering the judgment of 
their Lordships, said at pp* 220 and 221 : 

The Board has experienced considerable diffi¬ 
culty in permitting the alternative to be the 
ground of judgment now ; and it is only because, 
in their view, it may be possible, out ot a large 
wreckage of procedure, to construct the material 
for a just decision of the true rights of the parties 
and because upon the whole this may be in the 
parties’ own best interests that their Lordships 
refrain from simpliciter sustaining the appeals 
and dismissing the suits. 

And in 45 All 59® in the joint judgment 
of Kanhaiya Lai and Sulaiman JJ., this 
sentence appears at page 65 : 

It is not possible to say whether before the 
lower Appellate Court the title derived by inheri- 
tance was urged ; but the facts established are so 
plain that prima facie it would be doing injustice 
to deny to the plaintiff a right to which he is 
entitled on that basis. 

From these authorities it is very easy 
to see upon what principle this Court 
should act in deciding whether a point 
can be raised in a Letters Patent Appeal 
which has not really been made before. 
The facts must be plain, so plain that 
there can really be no doubt about them. 
The evidence must establish beyond doubt 
that the facts, if fully investigated, would 
have supported the new point taken. In 
this case there is not what is referred to in 
35 All 211* as a large wreckage of proce- 
dure, but for reasons appearing in the 
judgment which my learned brother has 
just detivered, I am bound to say that 
here, in my judgment, the facts are not so 
plain that prima facie it will be doing 
injustice to deny the appellants the right 
to which they claim to be entitled on the 
present point. I am not satisfied that the 
evidence, from which we are asked to 
decide this new point, establishes beyond 
doubt the facts, which if fully investigated 
would have supported that point. I a® 
not satisfied either that there is here all 
the necessary material for the giving of a 
proper decision in this case. For these 
reasons I agree with my learned brother 
that it is now too late for this appellant to 
seek to taka this point, and this appeal 
will be dismissed. 

V.B.B./R.K. A ppeal dismissed. 

4. B. R. Skinner v. Naunihal Singh. (1913) 35 

All 211=19 I 0 267=40 I A 105 (P 0). 

6. Ohhote Lai v. Obandra Bhan, (1923) 10 A IB 

AU 176=80 I 0 1041=46 All 59. 
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Baguley and Mosedy JJ. 

Maung Tha Tun — Applicant, 

V. 

Brajahori Waddader — Respondent. 
Civil Misc. Appln. No. 93 of 1937, De. 
cided on 25th January 1938, from order 
of Asst. Dist. Court, Akyab, D/. 22nd Nov¬ 
ember 1937. 

Civil P. C. (1908), Ss. 151, 115 — Objection 
by party that pleader engaged by opposite party 
ahould not be allowed to appear at he had been 
previously engaged by him in same litigation— 
Parties heard and objection accepted in lower 
Court—Application to set aside the order does 
not lie. 

Where in a suit a party objects that a pleader 
engaged by the opposite party should not be allow¬ 
ed to appear, as ho had been previously engaged 
by him in connexion with the same litigation, 
and the lower Court after hearing both the parties, 
accepts the objection, an application by the pleader 
to set aside an order does not lie either under 
8. 151 or S. 115, Civil P. C. or under S. 85, Gov¬ 
ernment of Burma Act : AIR 1930 Rang 355 and 
AIR 1930 Rang 185, Disting. [P 241 C 2;242 C 1] 

Sein Tun Aung — for Applicant. 

Dr. Ba Han and Zakaria — 

for Respondent. 

Baguley J. —In the suit out of which 
this application arises, on 22Qd November 
1937, the Assistant District Judge of Akyab 
passed an order directing that a certain 
member of the Bar of Akyab, Maung Tha 
Tun, should not be allowed to appear on 
behalf of the plaintiffs. The order was 
passed in the following circumstances : The 
parties to the case had been having dis¬ 
putes for some time and the matter had 
bean referred to arbitration. Before orders 
had been finally passed by the arbitrators, 
Waddader asked Maung Tha Tun to write 
■a letter for him to the arbitrators,, or to 
the opposite party. Subsequently, the arbi¬ 
trators made an award, and the suit out 
of which the present application arises is 
a suit to file that award. In the coarse 
of the proceedings, Maung Tha Tun ap¬ 
peared on behalf of the plaintiffs, and 
Waddader, as a defendant, objected to him 
appearing on the ground that at the time 
that he asked Maung Tha Tun to write 
this letter he had to give him instructions, 
«nd those instructions or his recollection 
of the instructions, he fears, may be used 
by Maung Tha Tun to his detriment if he 
appears in the case. The application w^ 
supported by an affidavit, to which Maung 
Tha Tun filed a reply, unsupported by any 
•affidavit. Waddader filed another affidavit, 
1988 B/Sl <fc 82 


after which Maung Tha Tun filed an affi. 
davit, and it is noticeable that the affidavit 
says very much less than was said in the 
original reply. In the original reply he 
says that Waddader consulted him merely 
as a friend, and he says he received no fees, 
either as consultation or as retaining fees. 
Waddader definitely says that he paid him 
Rs. 12 as fees for drafting the letter, to 
which Maung Tha Tun, when ho had to file 
an affidavit in reply, makes no answer. 
In any event the learned Assistant District 
Judge, on a consideration of the affidavits 
and arguments, decided that Maung Tha 
Tun should not appear on behalf of the 
plaintiffs. It is in consequence of this 
order that the present application has been 
filed. The first thing that we have to con. 
aider is whether an application of this 
nature lies. The application is headed as 
one under S. 151, Civil P. C. Sec. 151 is, of 
course, the section which retains the Court’s 
inherent powers, or what are generally des. 
cribed as such. It reads; 

Nothing in this Code shall be deemed to limit 
or otherwise aSeot the inherent power of the Court 
to make suoh orders as may be necessary for the 
ends of justice or to prevent abuse of the process 
of the Court. 

This order passed by the learned Assis¬ 
tant District Judge cannot, I think, by any 
stretch be one which will affect the ends 
of justice. Maung Tha Tun is not the only 
capable member of the Bar at Akyab. The 
Bar there is fairly large, or used to be when 
I knew it, and to say that justice is being 
denied to a party because one particular 
lawyer is prevented from appearing for 
him is absurd. It is said that this appli- 
cation was headed as being under S. 151, 
because the office had held that it could not 
lie under S. 115, the section under which the 
applicant’s counsel wished to file it. I can 
however see no grounds for holding that 
an application of this sort would lie under 
S. 115, on the allegation made by the defen¬ 
dant. namely that Maung Tha Tun who 
was appearing for the other side had pre¬ 
viously been engaged by him in connexion 
with the same litigation. If this allegation 
was made out, the Court had complete 
jurisdiction to deal with it, and if necessary 
to debar Maung Tha Tun from appearing, 
and the Court was exercising a jurisdiction 
vested in it. Both sides were heard, affi. 
davits were filed by both sides and an 
order was passed in the regular way. I see 
no reason for supposing that the Court 
acted illegally or with material irregularity 
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in the exercise of its jurisdiction. Whether 
it acted rightly or wrongly is quite another 
matter. As a last resource, the general 
powers of supervision of this Court have 
to be appealed to. These are under S. 85, 
Government of Burma Act. It is quite 
true that under the corresponding section 
of the Government of India Act (namely, 
S. 107,) Courts have interfered in cases 
like this, and one of these cases appears in 
the published reports, namely 8 Rang 446.^ 
At the time however that that judgment 
was passed, the old S. 107 of the Govern, 
ment of India Act was in force, and the 
powers of interference given by S. 107, 
Government of India Act are much wider 
than the powers given by S. 85, Govern¬ 
ment of Burma Act. The first part of 
S. 85 is the same as the old S. 107, but 
the second part of it runs as follows : 

^ Nothing in this section shall be construed as 
giving to the High Court any jurisdiction to ques¬ 
tion any judgment of any inferior Court which is 
not otherwise subject to appeal or revision. 

This sub-clause, in my opinion, prevents 
the High Court from dealing with applica. 
tions of this nature although they were 
certainly dealt with under the old section. 
Another case was quoted to us, 8 Rang 44,^ 
but this case is not on all fours with the 
present case, because in that case the ques- 
tion was whether a certain advocate should 
be allowed to appear before this Court in 
an appeal arising out of a regular suit in 
which he had formerly appeared on the 
other side. I would hold, for these rea. 
sons, that the present application does not 
lie. It is dismissed with costs, advocate’s 
fee five gold mohurs, to be paid by the 
present applicant personally. 

Mosely J.—I agree. 

V.B.B./r.K. Application dismissed. 

1. U Ko Ko Gyi v. U San Mya, (1930) 17 A I R 
Rang 356=1930 Or C 1233=128 I 0 364= 

8 Rang 446=32 Cr L J 115. 

2. Maung Sein Gyi v. J. Maneckjee^ (1930) 17 

A I B Bang 165=125 I C 262=8 Bang 44. 
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Ismail Peer Mohamed — Appellant. 

V. 

The King. 

Criminal Appeal No. 997 of 1937, 
Decided on 9th September 1937, from 
order of Second Addl. Magistrate, Rangoon, 
D/-14th August 1937. 

Penal Code (1860), S. 421 — Shop*keeper 
with stock of goods obtained on credit selling 


A. I. R, 

goods without making payment to his creditors 
—No offence under S. 421. 

The property of a debtor cannot be distributed 
according to law save after the provisions of the 
relevant enactments have been complied with. It 
cannot be held, without further proof, that ashop- 
keeper who has stocked his shop with goods obtain^ 
on credit and who sells these goods without 
making any payment to his creditors has commit¬ 
ted an ofience punishable under S. 421, Penal Code. 
In filing these goods, which are his own in spite 
of the fact that he has not yet paid for them, he is 
not causing wrongful gain to himself ; neither 
xs he causing wrongful loss to anybody, because 
unless the creditors have obtained some legal 
right over the property he is not by his action 
depriving them of any right of theirs. [P 243 C 1] 

Beecheno — for Appellant. 

Judgment. Tbe appellant Ismail Peer 
Mohamed was a piecegoods retailer. In 
March 1936 he had two stalls in the 
Soortee Bazaar but the goods in those 
stalls had not been paid for by him and 
he felt himself unable to satisfy all hie 
creditors. Accordingly he offered to make 
over to four of them all his books, his out. 
standing bills and the goods in his stalls : 
the intention was that they should arrange 
with his creditors for a settlement of all 
their dues by realizing the stock and the 
outstandings. This took place on lOfch 
March. In pursuance of this arrange, 
ment, a deed of agreement was drafted 
wherein it was stated that the appellant 
handed over all his goods and outstandings 
to the creditors, that the creditors were to 
realize the value thereof and then propor¬ 
tionately distribute the amount realized 
between them all in complete settlement 
of their dues. On 12th April, the appel¬ 
lant signed this agreement with the express 
stipulation that all his creditors should 
sign. Obviously the arrangement would 
be of no use to the appellant unless all the 
creditors did sign. On 17th April the appel¬ 
lant opened his stalls and subsequently 
removed all the goods, which he has evi¬ 
dently somehow disposed of by now. One 
of the creditors, being one of those to- 
whom the goods had been entrusted, then 
prosecuted the appellant under S. 421, 

I. P. C. This section or the relevant por- 
tion thereof reads: 

Whoever dishonestly or fraudulently removes 
any property intending thereby to prevent, or 
knowing it to be likely that he will thereby pre* 
vent, the distribution of that property according 
to law among his creditors shall be punished with 
imprisonment of either description for a term 
which may extend to two years, or with fine, or 
with both. 

The learned Magistrate who tried the 
case was of the opinion that the appellant 
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had committed such an offence. He had 
taken possession of goods worth between 
Bs. 3000 and Es. 2500 but he had not set¬ 
tled his debts more than to the extent of 
a few rupees. By removing his goods to 
an unknown place and disposing of them 
at his pleasure he had deprived his credi- 
tors of their right to attach them and 
realize their debts out of the proceeds of 
the sale thereof: so he had caused wrongful 
gain to himself and wrongful loss to his 
creditors. 

I am unable to agree with the learned 
Magistrate’s view. It is clear that the 
handing over of the goods to four selected 
creditors was done merely as a prelimi- 
nary to the formulation of a scheme of 
composition with all his creditors. It is 
clearly proved in evidence that there were 
some creditors who did not agree to this 
arrangement. 

It appears to me that the appellant 
was, on finding that to be the case, 
entitled to take back his property and 
proceed as if the scheme had never been 
thought of. He had not absolutely handed 
over his property to his creditors. That 
could take place only on completion of the 
agreement. The creditors had not obtained 
any right or title to the appellant’s goods. 
Consequently it cannot be said that they 
had any right to the distribution of the 
appellant’s property according to law, and 
appellant's actions could not be said to 
prevent the distribution of that property 
according to law. 

The property of a debtor cannot be dis- 
tributed according to law save after the 
provisions of the relevant enactments have 
been complied with. It cannot bo held 
without further proof that a shop-keeper 
who has stocked his shop with goods 
obtained on credit and who sells these 
goods without making any payment to his 
creditors has committed an offence punish¬ 
able under S. 421,1. P. C. 

There can be no question of fraudulent 
conduct here. It has to be shown that the 
debtor acted dishonestly: but in selling 
these goods, which are his own in spite of 
the fact that he has not yet paid for them, 
he is not causing wrongful gain to himself; 
neither is he causing wrongful loss to any. 
body, because unless the creditors have 
obtained some legal right over the property 
he is not by his action depriving them of 
any right of theirs. It is not sufficient to 
show that his action may delprive them of 
a recourse of which if they had acted in 


time they might have availed themselves. 
It is not shown in the present case even 
that any of the creditors were about to 
bring suits to recover their debts. There 
is further nothing to show that by pre¬ 
tending to be willing to come to an agree¬ 
ment he had staved off any suits. 

In these circumstances I hold that the 
appellant ought not to have been convicted. 
His appeal is allowed, the finding and 
sentence of the lower Court are set aside 
and the appellant Ismail Peer Mohamed is 
acquitted. 

D.s.'R.K. Appeal allowed. 
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Magknbt J. 

Ah Cheung and another — Applicants. 

V. 

Ah Wain — Respondent. 

Criminal Revn. Appln. No. 385-B of 
1937, Decided on 6th September 1937, 
from order of Dist. Magistrate, Rangoon, 
D/. 31st May 1937. 

(a) Contract Act (1872), S. 182 — Person 
employed to sell unredeemed articles from 
pawn shop is agent. 

The definition of an agent in 8. 182, is wide 
enough and covers a person employed to sell unre¬ 
deemed articles from a pawn shop on behalf of the 
employer. Such a person although a servant or a 
shop assistant, is an agent of the employer in the 
matter of selling such goods. [P 244 0 1] 

(b) Contract Act (1872), S. 178 —Object- 
Agent referred to is agent whom pledgee 
knows to have power to pledge — Pledgee 
taking goods from person of whom he knew 
nothing — Pledge turning out to be offence 
and pledgor agent — Pledgee cannot retain 
property. 

Section 178 has been enacted in order to protect 
those persons who in good faith deal with persons 
whom they know to be mercantile agents, but of 
the details of whose agency they are not and can¬ 
not be expected to be aware. It is relied upon only 
in cases where the pledgee is aware that the 
pledgor is a mercantile agent. The agent referred 
to is an agent such as the pledgee might well 
suppose had power to pledge, but if the pledgee 
did not know him to be an agent at all be cannot 
have any reason to suppose that he had power to 
pledge. If he takes goods from a person of whom 
he knows nothing whatsoever and if it turns out 
that the person’s pledging of the goods with him 
was a oriminal offence and that the pledgor was a 
mercantile agent, then he can have no claim to 
retain the property : (1875) 10 O P S54, Pef. 

[P 244 0 2 ; P 246 0 1] 

Maung Kyaw (l) — for Applicants, 

8. B. Leong — for Hespondent. 

Order. — One Ah Wain, a pawn shop, 
keeper, employed a person called Man 
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Tuck on a salary of Rs. 30 a moniih in 
order to sell on his behalf unredeemed 
articles from the pawn shop. The articles 
were sold in premises separate from the 
pawn shop. Man Tuck had to keep two 
account books, one called the stock book in 
which were entered the articles entrusted 
to Man Tuck with their description and 
value, and the other a sale book. It was 
discovered that Man Tuck had been pawn¬ 
ing several articles entrusted to him in 
this manner. The present applicants, Ah 
Cheung and Koon Hain, are two persons 
to whom Man Tuck pledged the articles 
belonging to Ah Wain which had been 
entrusted to him for sale. He was pro¬ 
secuted in the Court of the Eastern 
Subdivisional Magistrate, Rangoon, and 
convicted under S. 408, Penal Code. The 
Magistrate directed that the articles pledg. 
ed should be returned to Ah Wain and 
not to the pledgees. He held that S. 178, 
Contract Act did not apply because Man 
Tuck had no authority to make a valid 
pledge of the articles. The order of the 
Magistrate was reviewed by the learned 
District Magistrate of Rangoon. He held 
that Man Tuck was not an agent and so 
S. 178, Contract Act would not apply. 
The two pledgees have now applied to this 
Court to revise the order of the lower 
Court. An agent is defined in S. 182, Con¬ 
tract Act as a person employed to do any 
act for another, or to represent another 
in dealings with third persons. It appears 
to me that this definition is wide enough 
to cover Man Tuck’s relationship with Ah 
Wain. It is true that he was the servant 
or shop assistant of Ah Wain, but he was 
also Ah Wain's agent in the matter of sell¬ 
ing these goods. S. 178 of the Act reads as 
follows : 

Where a mercaDtile agent is, with the consent 
of the owner, in possession of goods or the docu¬ 
ments of title to goods, any pledge made by him, 
when acting in the ordinary course of business of 
a mercantile agent, shall be as valid as if he were 
expressly authorized by the owner of the goods to 
make the same; provided that the pawnee acts in 
good faith, and has not at the time of the pledge 
notice that the pawnor has not authority to 
pledge. 

It is claimed that as Man Tuck was with 
the consent of Ah Wain in the possession 
of these goods, any pledge made by him 
when acting in the ordiary course of busi¬ 
ness of a mercantile agent was as valid as 
if be had been expressly authorised by 
Ah Wain to make the same. It is a little 
difficult to understand how 8. 178, Con¬ 


tract Act can be applied when there are 
no facts before me which would show that 
Man Tuck had purported to act in the 
ordinary course of business of a mercantile 
agent in pledging these goods, or that the 
applicants had any idea that he was so 
acting or was a mercantile agent of Ah 
Wain. It has not been alleged before me 
that the applicants were aware of this 
fact. Indeed, if they were aware, they must 
also have been aware that he had no 
authority to pledge. I understand that they 
took pledges of these articles from Man 
Tuck as they would from any other person 
who walked into their shop with articles 
to pledge and about whom there were no 
suspicious circumstances. It appears to me 
obvious that pledgees can plead the benefit 
of S. 178 only when they know the pledgor 
to be a mercantile agent, otherwise I can 
see no meaning in the proviso that the 
pawnee must act in good faith and must 
not have at the time of the pledge notice 
that the pawnor has no authority to pledge. 
These words would be meaningless if a 
pledgee, having taken on pledge an article 
from a person whom he did not know, 
who, it afterwards appeared, had committed 
a criminal offence in thus pledging the 
article but whom the pledgee subsequently 
discovers to be a mercantile agent of the 
person to whom the goods really belonged, 
can escape the liability to return the article 
merely on the strength of that fortunate 
coincidence. The section has been enacted 
in order to protect those persons who in 
good faith deal with persons whom they 
know to be mercantile agents but of the 
details of whose agency they are not and 
cannot be expected to be aware. I do not 
think that this section has ever been other, 
wise applied. It is relied upon only in 
cases where the pledgee is aware that the 
pledgor is a mercantile agent. 

In (1875) 10 C P 354,* in discussing the 
effect of 5 & 6 Viet. C. 39 S. 1, which 
laid down a rule not dissimilar from that 
which we find in S. 178, Contract Act, 
Baron Bramwell pointed out that the per. 
SODS whom it is intended to protect are 
those who deal with agents known to be 
such, who in reason may pledge because 
they usually make advances to those who 
have intrusted them with the goods. The 
agent referred to is an agent such as the 
pledgee might well suppose had power to 

3. Cole V. North Western Bank, (1875) 10 0 P 
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pledge, but if the pledgee did not know him 
to be an agent at all he cannot have any 
reason to suppose that he had power to 
pledge. If be takes goods from a person of 
Iwhom he knows nothing whatsoever and 
if it turns out that the person’s pledging 
of the goods with him was a criminal 
loffence, then he can have no claim to retain 
the property. I see no reason to interfere 
with the order of the lower Court and this 
application is dismissed. 

S.C./k.K. Application dismissed. 
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Shaw J. 

Solomon David — Appellant. 

V. 


The King. 

Criminal Appeal No. 887 of 1937, Deci- 
ded on 7th September 1937, from order 
of Second Addl. Magistrate, Rangoon, D/. 
2nd August 1937. 

(a) Provident Fundi Act (1925), S. 3 (1) — 
Money to credit of undiicharged insolvent in 
Provident Fund of District Council, until pro* 
lection of S. 3 (1) is extended to such fund, is 
not compulsory deposit — Official Assignee can 
claim it. 

Money to the credit of an undischarged insolvent 
in the Provident Fund of a District Council is not 
a compulsory deposit within meaning of 8 . 3 (1) 
Provident Funds Act unless and until the protec¬ 
tion of 8 . 8 ( 1 ) has been extended to such fund by 
the Local Government. Before the extension of 
the protection to such fund, the Official Assignee 
has claim to such deposit \ AI R 1933 Rang 143, 
Diating. [p 246 C 1) 

(b) Criminal Trial — Mistake of law no 
excuse. 


No mistake of law can be claimed by any persoc 
to exonerate him from blameworthiness for ac 
act committed by him which is an oOence. 

. X [P 246 C 2] 

(c) Presidency Towns Insolvency Act (1909) 
S. 52 (2) (a) — Provident Fund—Non *interven< 
tion by Ofhcial Assignee before it reaches insol 
vent may affect vesting — But when it reachei 
insolvent it is property divisible among cre^ 
ditors. 


The absence of intervention by the Official 
Assignee before Provident Fund money reaches the 
Insolvent’s bands might affect the vesting of the 
money, but when it comes into the possession of 
the insolvent it is nevertheless his property, the 
property of an insolvent divisible among his credi¬ 
tors within the meaning of 8 . 62 ( 2 ) (a), Presidency 
Towns Insolvenoy Act. [P 247 0 Ij 

(d) Insolvency — Property acquired after 
insolvency — No intervention by Official Asti- 
gnee Eiona Ade transactions with such pro* 
party are valid. 

When the Official Assignee does not intervene, 
all transactions in respect of property acquired 
after the Iniolvenoy with any person dealing with 
the Insolvent bona fide and for value are valid 
against the Official Auignee. [P 347 0 1] 


C. H. Campaguac — for Appellant, 

Judgment. — On 7tb April 1937, the 
Insolvency Judge of this Court directed 
that a complaint should be laid against the 
appellant before the District Magistrate, 
Rangoon, of ofifences under Ss-102 and 103 
(b) (ii) of the Presidency Towns or Rangoon 
Insolvency Act. When called upon to show 
cause against his prosecution as regards 
the offence under S. 103 (b) (ii) Rangoon 
Insolvency Act, he stated that the Provi. 
dent Fund money did not form part of his 
property so long as it remained in the 
hands of the District Council of Insein and 
was not therefore taken into account in his 
first insolvency proceedings, and when such 
money was withdrawn it became after- 
acquired property of the insolvent and did 
not vest in the Official Assignee unless and 
until he intervened, and there was no such 
intervention. Ho stated that when he was 
adjudicated insolvent a second time on 9th 
December 1935, the Provident Fund money 
had been withdrawn by him and fully 
expended, but, as will be seen later on, 
that was not correct. At the time of his 
second adjudication he was still an undis- 
charged insolvent on bis first adjudication 
which was made on 23rd August 1932. It 
was in regard to both the insolvencies that, 
he was charged with the offence under- 
S. 103 (b) (ii) Rangoon Insolvency Act. 

I notice that the Official Assignee was 
under the impression that the decision in 
11 Rang 93^ applied to the contributions of 
the appellant in the Provident Fund of the 
District Council of Insein. S. 3 (l) Provi- 
dent Funds Act, 1925, as it stands, applies 
only to Government and Railway Provi¬ 
dent Funds. By S. 8 (l) of that Act the 
protection afforded by S. 3 (l) may be 
extended by the Local Government to a 
Provident Fund established for the benefit 
of its employees by any local authority 
within the meaning of the Local Autho¬ 
rities Loans Act, 1914. I asked the learned 
advocate for the appellant if the Provident 
Fund established by the District Council 
of Insein was one of the funds to which 
the provisions of the Act had been extend¬ 
ed, and he has been able to find only a 
notification dated 30th January 1936, 
being Finance (Audit II) Department Noti¬ 
fication No. 12, whereby in exercise of the 
powers conferred by S. 8 (l) Provident 
Funds Act, 1925, the Governor-in-Gouncil 

1. In the matter of Walter Edward Shead, AIR 
1988 Rang 146ssl48 10 771ssll Rang 98. 



246 Rangoon Solomon David v. 

extended the provisions of the Act to the 
Provident Pund established by the District 
Council of Insein under S. 22 (l) (b) Burma 
Rural Self-Government Act, 1921. The 
protection given by S. 3 (l) Provident 
Fundd Act did not therefore cover the con, 
tributions to the Provident Fund of the 
District Council of Insein before 30th 
January 1936. The law laid down in 11 
Rang 93^ can accordingly have no applica. 
tion to the present case. 

But that will not dispose of the matter. 
There is still the further question whether 
because the money received by the appel. 
lant was after-acquired property, within 
the meaning of S. 52 (2) (a) Rangoon Insol. 
vency Act, and was governed by the rule 
relating to after-acquired property that it 
did not vest in the Official Assignee until 
he intervened, as has been laid down by 
this Court in 8 Rang 665,^ that would 
assist the appellant. There is no dispute 
as to the facts. The appellant was removed 
from service as a District Engineer in the 
employ of the District Council of Insein 
with effect from 25th June 1935. He was 
given four months’ leave before that date. 
He was a subscriber to the Provident Fund 
of the District Council and the amount at 
his credit on his removal in the fund was 
Rs. 4866-11-10, according to a letter to the 
Official Assignee from the Chairman and 
the evidence of the Secretary of the District 
Council of Insein. He drew Rs. 2928-1-11 
on 26th July 1935, Rs. 730 on 10th October 
1935, Rs. 682-13-11 on 13th November 
1935, Rs. 203.8.0 on 16th January 1936 
and Rs. 322-4.0 on 20bh February 1936. 
In addition to those amounts he also drew 
Rs. 42-15.6 on 29bh July 1936 by way 
of interest from the Fund. The' Secretary 
of the District Council produced receipts 
showing the payments on five different 
dates, Exs. F-l to F. 5, and the total 
Rs. 4909-11-4. Ex. F-4 is presumably for 
the two payments of Rs. 203-8-0 and 
322-4-0 made on 16th January 1936 and 
20bh February 1936 respectively. 

It will therefore be clear that as regards 
the amounts received by the appellant on 
26th July 1935, lObh October 1935 and 
13bh November 1935 they were received 
by him long after his first adjudication, 
but the amounts received by him as wit¬ 
nessed by Exs. F.4 and F.5 totalling 


2. Ohoung Talk v. Ma Them Na, AIR 1931 
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Rs. 568-11-6 were obtained by him in 
February or January and February 1936 
and in June 1936 after his second adjudi¬ 
cation. The amount at his credit in the 
Provident Fund had become payable to 
him on the termination of his service with 
the District Council, so that as far as the 
amount of Rs. 568-11-6 was concerned, it 
had vested in the Official Assignee under 
S. 17, Rangoon Insolvency Act because it 
was already payable to the appellant though 
not yet withdrawn when he was adju¬ 
dicated on 9th December 1935. As regards 
this amount, the argument based on the 
rule relating to after-acquired property 
cannot avail the appellant at all. His 
conviction to the extent of Rs. 568.11.6 
drawn in 1936 cannot, I think, be ques- 
tioned. 

The appellant’s plea that it was Provi. 
dent Fund money and he could spend it 
as he liked was said to be based on a 
mistaken notion of the law. Because others 
shared the same mistake with him is not 
in itself a sufficient ground for holding that 
he could have had no fraudulent intent.j 
No mistake of law can be claimed by any 
person to exonerate him from blame¬ 
worthiness for an act committed by him 
which is an offence. But, it was urged that 
because of an honest mistake of law the 
appellant cannot be imputed with an 
intention to defraud, and so he could not 
be held to have acted fraudulently. But 
what is it that the appellant himself set 
up ? Only this, that he did not pay the 
money to the Official Assignee for the 
benefit of his creditors or to his creditors 
because it was Provident Fund money. In 
answer to the general question put to him 
by the learned Magistrate, what else he 
had to say, he stated : “ B. C. Van Winger- 
den gave false evidence in that X did not 
pay him out of the Provident Fund 
money ”, suggesting that he paid B. 0. 
Van Wingerden something out of his 
Provident Fund money. It amounts to this 
therefore that he imagiued he could use 
his Provident Fund money as he pleased 
merely because it was such money, a plea 
founded on nothing substantial. He knew 
that on his adjudication all his property 
wherever situate vested in the Official 
Assignee and became divisible among his 
creditors under S. 17, Rangoon Insolvency 
Act. The balance of his Provident Fund 
account which was not yet withdrawn 
and at his credit with the District Council 
of Insein having vested in the Official 
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Assignee, his action in withdrawing it to 
be used by himself was making away with 
property which diminished the sum to be 
divided among his creditors, and he must 
be taken to have intended the necessary 
consequence of his action. His omission to 
disclose the existence of this balance at 
his credit was deliberate and must be 
assumed to have been made with intent to 
defraud, and it follows from that that his 
withdrawal and use of it was also with 
intent to defraud. 

Regarding the earlier amount withdrawn 
by the appellant, it is true that as after, 
acquired property it had not vested in the 
OfiBcial Assignee who had not intervened ; 
but when it reached his hands was it not 
the property of the insolvent and as such 
divisible among his creditors? The absence 
of intervention by the Official Assignee 
before it reached tbo insolvent’s hands 
might have affected the vesting of the 
money, but when it came into the posses, 
sion of the appellant, in my opinion, it 
was nevertheless his property, the pro. 
perty of an insolvent divisible among his 
creditors within the meaning of S. 52 (2)(a), 
Rangoon Insolvency Act. In making away 
with that money, instead of handing it 
over to the Official Assignee for the benefit 
of his creditors, he was therefore dealing 
with money which should have been divid. 
ed among his creditors even if it had not 
vested in the Official Assignee. His action 
necessarily resulted in diminishing the sum 
to be divided among his creditors, and he 
must have therefore intended it. As the 
Official Assignee did not intervene, upon 
the principle laid down in (1890) 25 Q B D 
262, all transactions in respect of property 
acquired after the insolvency with any 
person dealing with the insolvent bona 
fide and for value are valid against the 
Official Assignee. The money cannot now be 
realized even if it were possible to trace it. 
But that is not to say that the insolvent 
had no duty himself with regard to the 
money. The money drawn by the appellant 
was his property and instead of using it to 
be divided among his schedule creditors he 
spent it otherwise. His schedule creditors 
in the earlier insolvency were deprived of 
the money received by him and he inten. 
tionally caused that. Therefore bis action 
must be taken to be fraudulent and with 
intent to diminish the sum to be divided 

d. Oohen v. Mitchell, (1890) 26 Q B D 262=69 
L J Q B 409=63 L T 206=38 W B 661=7 
Morrell 907. 


amongst them. The conviction is therefore 
upheld. The sentence is not unduly severe. 
The appeal is dismissed. 

d.s./r.k. Appeal dismissed. 
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Baguley J. 

Ma E Myaing — Applicant. 

V. 

The King. 

Criminal Revn. No. 578-B of 1937, 
Decided on 25th November 1937, from 
order of First Additional Magistrate (l), 
Nyaunglebin, D/. 27th August 1937. 

Criminal P. C. (1898), S. 250—Cause shown 
by a complainant must be recorded before 
directing payment of compensation. 

It is only after recording any cause shown by 
the complainant against an order under the sec. 
tion being made and after considering the cause 
so shown that an order can bo passed directing 
him to pay compensation. Unless and until the 
directory provisions of this section are complied 
with, a Magistrate has no power to order payment 
of compensation '.AIR 1932 Sind 156, Rel. on. 

[P 248 0 1, 2] 

Tha Kin — for Applicant. 

Order. — Ma E Myaing, the present 
applicant, filed a complaint against Ma 
Mya Thin and Maung Kala charging them 
with offences under Ss. 323, 324 and 511, 

I. P. C. The case was dealt with by the 
First Additional Magistrate of Nyaunglebin 
who after bearing the witnesses for the 
prosecution wrote an order on 22nd August 
1937 in which he discharged the accused 
and stated that the case was false and 
highly vexatious and therefore a fit case 
in which the provisions of S. 250, Criminal 
P. C., should be utilized, and he directed 
the complainant Ma E Myaing to pay 
Rs. 25 each to the accused as compensation 
or in default to undergo thirty days’ simple 
imprisonment. All this is contained in the 
order of discharge and so far as the record 
shows the complainant was never called 
upon to show cause why an order for 
payment of compensation should not be 
mside. It seems quite clear that the 
learned Magistrate did not refer to S. 250, 
Criminal Procedure Code, or if he did, he 
entirely failed to grasp its provisions. 

The section if read carefully is quite 
simple and there should be no difficulty 
about applying it. The present sub-sec- 
tions (l), (2), (2) (a), (2) (b) and (2) (o) were 
substituted for the old sub.sections (l) and 
(2) in 1923 and perhaps some difficulty 
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may arise by reason of the fact that rulings 
are often quoted which date from earlier 
than 1923 and are therefore inapplicable. 
There seem to be very few published rul¬ 
ings on this section which date from after 
1923 and difficulties may have arisen from 
the Courts being asked to follow rulings of 
an earlier date. Great care in this respect 
is necessary and I notice that in my edi¬ 
tion of Sohoni’s Criminal Procedure Code 
(Edn. 13 of 1931), the annotated book 
which is most frequently used, there are 
many rulings still quoted which are directly 
at variance with the law as it now exists. 
I would mention as examples 25 All 315^ 
34 All 354,^ and 38 Cal 302.® None of these 
rulings are now good law, and there may 
be many others. The section is really sim. 
pie. The Magistrate in the order in which 
he discharges or acquits the accused, if he 
is of opinion that the accusation is false 
and either frivolous or vexatious, may in 
his order of discharge or acquittal call upon 
the complainant, or the person on whose 
information the accusation was made, to 
show cause why he should not pay com. 
pensation. The Magistrate shall record and 
consider any cause which the complainant 
may show, and having considered that 
cause he may for reasons to be recorded, if 
he is still satisfied that the accusation is 
false and either frivolous or vexatious, 
direct compensation to be paid. 

In the present case the Magistrate made 
no attempt to comply with the provisions 
of the section and in particular he did not 
record any cause shown by the complain¬ 
ant against an order under the section 
being made. This is of particular import, 
ance because as has been pointed out in 
33 Or L J 644* by Mehta A. J. C., when 
an order for payment of compensation is 
passed under S. 250, the virtual effect of an 
order of compensation is that it amounts 
to a summary conviction of the complain, 
ant and it is a fundamental rule of criminal 
law that no person shall be convicted with, 
out being given an opportunity of meeting 
the charge framed against him. The section 
does not provide that his examination 
shall be recorded like that of an accused 

1. In the matter of Safdar Husain, (1903) 26 All 
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person, but if he shows cause verbally 
what be says should be written down in 
the words used by him, in order that a 
Court of appeal or revision may know 
exactly what he really meant or, if he pre- 
fers to show cause by filing a written 
statement, that written statement must be 
placed on the record and it is only after 
considering the cause so shown that an order 
can be passed directing him to pay com. 
pensation. Unless and until the directory 
provisions of this section are complied with 
a Magistrate has no power to order pay. 
ment of compensation and therefore this 
Court has power to deal with the matter 
in revision. I set aside the order directing 
payment of compensation. The record does 
not show clearly whether the money has 
been realized from the applicant or not: 
if it has been realized it must be refunded 
to her. 

D.S,/r.K. Order set aside. 
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Mya Bu and Sharpe, JJ. 

Jokn Hugh SU Clair Rorhe — 

Appellant. 

V. 

Owendoline Myra Rorhe and another 

— Respondents. 
First Appeal No. 89 of 1937, Decided on 
2l8t December 1937, against decree of 
High Court in C. R. No. 372 of 1936. 

^ Practice—Witness Credibility—> Judge sil¬ 
ting on Original Side of High Court coming, 
to particular conclusion about credibility of 
witness after seeing him smd bearing bit' 
evidence — High Court would not ordinarily 
interfere with his bnding — Judge need not 
comment upon demeanour of witness although 
he may record it. 

Where a Judge, especially a Judge on the Origi¬ 
nal Side of the High Conrt, has seen a witness 
and heard his evidence and comes to a conclusion 
about his credibility, it requires circumstances of 
an exceptional character to justify the High Conrt 
sitting in appeal from the decision in coming to a 
different conclnsion. It is not a question of the 
weight of the evidence bat that of the attitude and 
the trustworthiness of the witness and the effect 
of his whole demeanour in the witness-box. It is 
not necessary that a Jndge should always com<^ 
ment upon the demeanour of the witnesses in the 
box but he may record the demeanour of the wit* . 
ness. [F 249 0 1, 2} 

Cowasjee and Moore —for Appellant. 

Surridge —for Respondent No. 1. 

Sh&rpe J. — My learned brother has 
asked me to deliver my judgment first. 


Roeke V. Eorke (Sharpe J.) 
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We have listened to everything that Mr. 
Cowasjee so very ably nrged on behalf of 
the appellant in this case ard Mr. Cowasiee 
could not have said anything more than he 
did say but, in my judgment, this appeal 
must be dismissed. On 19th November 
1936 the appellant John Hugh St. Clair 
Borke presented a petition in the High 
Court under S. 10, Divorce Act, praying 
that his marriage with respondent!,Gwen, 
doline Myra Borke, might be dissolved 
on the ground that she bad, since the 
solemnization of their marriage, been guilty 
of adultery with the co-respondent Ba Gyi. 
The petition alleged that adultery had 
been committed by the respondent and 
the co-respondent on diverse occasions at 
Monkey Point since about September 1935 
up to 3rd May 1936, and also again at 
Monkey Point from 17th July 1936 up to 
the date of the filing of the petition, which 
as I have just mentioned, was 19th Novem. 
her 1936. Both the respondent and the 
co-respondent denied the adultery alleged 
and the question whether that adultery 
was or was not committed has been the sole 
question in the case, both before the learned 
Judge on the Original Side and before us. 
The adultery charged was in two periods 
as I have indicated. In respect of the 
earlier period, the case really rests on the 
subsequent birth of a child, the paternity 
of which the petitioner disputes. As regards 
the second period a number of witnesses 
were called in support of the petition. 

Two main matters stand out in Mr. 
Cowasjee’s able argument before us; the 
first is that Ba XJ J. who tried this case, 
approached it with what be, Mr. Cowas- 
jee, calls a pre.conceived notion that such 
things as the witnesses on behalf of the 
petitioner were deposing to could not pos- 
sibly have happened, and therefore, said 
Mr. Cowasjee, if the learned Judge appro. 
Mhed it in that frame of mind no evidence 
in the world would have shaken him; and 
be says that his client has had, what he 
calls, no proper adjudication of his rights. 
The second main point, Mr. Cowasjee makes, 
is in regard to the functions of this Court 
when reviewing a pure question of fact on 
appeal. There are a number of authorities 
on this latter point, some of them. Privy 
Council decisions, and some of these Privy 
Council decisions in cases from this Court; 
but 1 think the principle is now fairly 

E ..i-..rly established that where a Judge, 
loially a Judge on the Original Side of 
Court, has seen a witness and heard 
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his evidence, and comes to a conclusion 
about his credibility, it requires circum. 
stances of an exceptional character to jus- 
tify this Court in coming to a different 
conclusion. It is not a question of the 
weight of evidence but that of the attitude, 
and the trustworthiness of the witness, and 
the effect of his whole demeanour in the 
witness-box. The petitioner himself gave 
evidence and denied that he had inter¬ 
course with his wife between February 1935 
and 4th may 1936, which is really the 
basis of the first part of the charge of 
adultery, and Ba U J. says in the clearest 
possible terms that he does not believe 
the petitioner when he says that he had 
no intercourse with his wife during that 
period. He points out that sometimes he 
took his wife out and had an opportu- 
nity of having intercourse with her. I see 
no exceptional circumstances in this case 
which cause me to disturb the learned 
Judge’s finding on the first charge of 
adultery. 

Now I pass to the second charge of 
adultery about which a number of witnesses 
were examined in the Court below. (His 
Lordship then discussed the evidence and 
proceeded.) Now, I cannot see any excep. 
tional circumstances in this case which 
justify me in saying the learned Judge on 
the Original Side was wrong in the view 
which he formed as to the non-credibility 
of these three important witnesses. It is 
not necessary that a Judge should always 
comment upon the demeanour of the wit. 
nesses in the box—that appears in one of 
the cases cited to us this morning—but he 
may record the demeanour of the witnes- 
see. The burden of proof is upon the peti. 
tioner, and here is a set of witnesses not 
one of whom the learned Judge is able to 
believe. I think as I said, there are no 
exceptional circumstances here warranting 
me in disagreeing with the learned trial 
Judge. I will now deal with "the pre-con. 
ceived notion” of the learned Judge that 
Mr. Cowasjee has put before us. As I read 
the judgment of the learned Judge, it is 
not that he started his examination of the 
evidence in this case with that pre-conceiv.. 
ed idea at all, but that, having seen the 
witnesses, having had an opportunity of 
observing what sort of people they were, 
and having heard their evidence, in the 
light of these circumstances, be coiild not 
believe that such things happened with 
these people as were alleged to have taken 
place. That is as I understand his judgment 
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when we read it as a whole. I have already 
pointed out that the learned Judge appro¬ 
ached his examination of the evidence in 
this case with great care and caution and I 
think that he did get at the truth. The 
words on the last page of his judgment, to 
my mind, accurately set out the situation 
in this case as they so often accurately set 
out similar situations in other divorce cases. 
The learned Judge said : 

Want of circumspection in this matter created 
a wrong impression in the minds of Loader and 
Adams, and that wrong impression, when impart* 
ed to the petitioner, assumed a different shape 
altogether. He began to imagine all sorts of things 
about his wife and the co-respondent. 

The learned Judge says just before that 
passage that he does not propose to reject 
their evidence entirely because, he says, it 
may be true that these witnesses saw the 
respondent and the co-respondent on the 
balcony together, possibly chatting with 
each other and there may well be soma 
slight substratum of truth in what they 
said, but I think that a wrong impression 
was created in the minds of these witnes¬ 
ses, and unfortunately, it did not stop there 
because they allowed the wrong impression 
which was created in their minds to be 
passed on by them in a deliberately highly 
coloured way. Such slight incidents as they 
had seen were the basis in the end of the 
evidence which they gave but it was so 
completely distorted that it was not possi¬ 
ble for the learned trial Judge to accept 
their testimony. In my judgment, this appeal 
must be dismissed and I would award 
seven gold mohurs as advocate’s fee. 

Mya Bu J, — I agree. 

R.M./r.k. Appeal dismissed, 

A, I. R. 193S Rangoon 250 
Baguley and Mosely JJ. 

A. L. A. Chettyar Firm — Appellant. 

V. 

Maung Po Taw and another — 

Respondents. 

First Appeal No. 126 of 1937, Decided 
on 14th February 1938, against order of 
Asst. Dist. Court, Hanthawaddy, D/- 10th 
August 1937, 

fa) Buddhist Law (Burmese) — Partition — 
Father remarrying—Orasa son by first wife is 
entitled to his share in estate at existing at the 
time of remarriage. 

Where after the death of his wife the widower 
marries a second wife, his orasa son by the first 
wife Is entitled to his share in the ertate as It 


. Maung Po Taw (Baguley J,) A. I. R. 

existed at the time of remarriage i A I R 1929 
Rang 155 and AIR 1935 P C 16, Rel. on. 

fP 251 C ll 

(b) Civil P. Cs (1908), S. 47—Mortgage by U 
to firm—Suit by U’s son for partition—Subse¬ 
quent suit by hrm on mortgage — Decree for 
sale—Property purchased by firm—Decree for 
partition in suit of son—Execution—Objec* 

tion by firm that it had purchased the property 
— Firm held came within S* 47 and objection 
held ought to have been decided in execution 
and not by separate suit. 

One U executed a mortgage in favour of a firm. 
Ou remarriage of U his son filed a suit for parti* 
tion. Later ot. the firm filed a suit for sale ofjthe 
property mortgaged to it, obtained a decree and 
purchased the property. Meanwhile the son of U 
got a decree in the partition suit and applied for 
its execution* When the Commissioner went on to 
make the division the firm objected pointing out 
that it had purchased the property. The Court 
disallowed the objection by asking the firm to file 
a separate suit: 

Held that by buying the title of U in execution 
arising under the mortgage suit, the firm stepped 
into the shoes of U and thereby became his repre- 
sentative. The firm, as the representative of U 
was entitled to come for settlement of the ques* 
tlon whether the partition decree left anything at 
all to the partition as between U and his son. The 
firm therefore came under S.47 and the executing 
Court should not have referred the firm to a sepa* 
rate suit. [P 251 C 1, 2] 

Basu — for Appellant. 

Ba So — for Respondents, 

Baguley J.—This case is really very 
simple. U Khet and his wife Ma Shwe 
were a married couple. Ma Shwe died in 
1927 leaving joint debts and joint proper- 
ties. In 1929 to satisfy the joint debts U 
Khet executed a mortgage in favour of the 
A. L. A. Firm. Next year he re-married 
and in 1932 U Khet’s eldest son Po Taw 
hied a suit for a quarter share in the estate. 
Later on the A. L. A. Firm filed a suit for 
sale of the property mortgaged to it, joining 
Po Taw and the other descendants of Ma 
Shwe as legal representatives of Ma Shwe 
to give them a chance of redeeming the 
property. The A. L. A. Firm got a decree, 
Po Taw having put in an appearance and 
then withdrawn from the case, and the 
property was put up for sale and the 
firm bought it. Meanwhile Po Taw’s suit 
for a quarter share of the estate had been 
proceeding: the usual preliminary decree 
for accounts had been passed and a corn- 
missioner appointed who, although he 
took an account of the properties and the 
mesne profits etc., completely ignored the 
evidence of debts due by the deceased, 
although evidence was given about them 
and a final decree was passed giving Po 
Taw a one quarter share in the assets left 
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by Ma Shwe. No word whatever is said 
with regard to the debts which she left. 
IThis of course is entirely wrong, as an 
| 0 rasa son could only get a one quarter 
share in the net estate left by Ma Shwe 
(vide 7 Rang 240^) which was approved by 
the Privy Council in 13 Rang 69^ as it 
existed at the time of the remarriage. In 
idue course, Po Taw applied for execution of 
his decree for partition. When the com- 
missioner went on the land to make a 
division, the A. L. A. Firm filed an applica. 
tion pointing out that they had bought in 
the property left by U Khet in execution 
of their mortgage decree and asking that 
the Inspector of Land Records should 
refrain from making a partition. Po Taw 
objected and the learned Assistant District 
Judge passed the order against which the 
present appeal has been filed. The learned 
Judge says: 

In the circumstances of the case it is advisable 
for A. L. A. Firm to file a suit against Po Taw. 
I disallow the objection of the A. L. A. Firm. The 
partition made by the Inspector of Land Records 
is confirmed. 

The learned Judge then passed a formal 
order: "It is ordered that the partition 
made by the Inspector of Land Records be 
confirmed.” This formal final order does not 
embody the terms of that partition, nor has 
it been engrossed on a stamp paper, thereby 
offending the provisions of the Stamp Act, 
because it is an instrument of partition as 
defined by S. 2 of that Act. The learned 
Judge gives no particular reason as to why 
the A. L. A. Firm should not come in under 
S. 47, Civil P. 0. Section 47 says: 

All qucstioDB ariBiog between the parties to the 
suit la which the decree was passed, or their repre* 
sentatives» and relating to the execution, discharge 
or satisfaction of the decree, shall be determined 
by the Court executing the decree and not by a 
separate suit. 

By buying in the right, title and interest 
of U Khet through the execution proceed¬ 
ings arising under the mortgage suit the 
A. L. A. Firm stepped into the shoes of U 
Ehet and therefore became his representa. 
tiye. U Khet is the judgment-debter in 
iCivil Execution No. 16 of 1936 which arises 
from Suit No. 32 of 1932, and the question 
arises as between the A. L. A. Firm and 
Po Taw as to whether the partition decree 
leaves anything at all to partition as between 
j U Khet and Po Taw. The A. L. A. Firm as 

1. Ma 8bwe Vu y. Ma Kin Nyun,(l929) 16 A I B 
Bang 166=118 I 0 630=7 Rang 310. 

3. Maung fieln Shwe y. Manng Sein Gyl, (1936) 
99 A IB P 0 16=168 I 0 679=18 Bang 60= 
621A 1 (P 0). 


the representative of U Khet, is entitled to 
come in for settlement of this question 
under S. 47, and the executing Court should 
have dealt with the matter in its execu- 
tion proceedings and not have referred the 
A. L. A. Firm to a separate suit. The appeal 
is allowed, the order dismissing the A. L. A. 
Firm’s petition in the execution proceed¬ 
ings will be set aside and the Court must 
go into it on its merits and decide in the 
execution proceedings; the respondents to 
pay the costs of the appellant in this Court, 
advocate's fee three gold mohurs. 

Mosely J. —I agree. 

D.S./r.K. Appeal allowed, 

A. I. R. 1938 Rangoon 251 
Baguley and Mosely JJ. 

Saw Yaw Ba and others — Appellants. 

V. 

Saw Ba Maung and another — 

Respondents. 

First Appeals Nos. 80 and 81 of 1937, 
Decided on 13bh January 1938, against 
decree of Dist. Court, Henzada, D/. 4th 
June 1937. 

Will — Validity — Court of probate if not 
Court of probity — If bona fides of transaction 
is proved and there are no circumstances sug¬ 
gesting suspicion probate can be granted. 

A Court of probate ia not a Court of probity, 
and the Court has not to ask whether the testa¬ 
trix bequeathed her property as they think she 
ought to have done. If the propounders prove the 
bona fides of the transaction and there are no cir¬ 
cumstances suggesting suspicion, probate can be 
granted: (1894) GRP 151, Ezpl, [P 254 0 1] 

The testatrix bad gone for treatment and was 
residing in a bouse in the same compound in 
which her cousin to whom she bequeathed the 
property in question and other people were living. 
Though she was suffering from consumption she 
was quite sane and capable of making a will. It 
was found that though the cousin was a pastor, 
his connexion with the testatrix was rather that 
of a cousin than of a spiritual father. She had 
other properties also not disposed of by the will. 
The other relatives, brothers, sisters, and nieces, 
ohallenged the will : 

Held that there was no suspicion attaching to 
the transaction and probate should be granted : 

38 Oal 355. Rei. on. fP 264 0 1] 

Cowasjee — for Appellants, 

Ba Han and Tun Maung — 

for Respondents. 

Bagoley J.—This appeal arises out of 
an application for probate of a will of one 
Daw Lnoy, deceased. The 'application was 
made by Saw Ba Maung, who is said to be 
the only Karen Barrister-at-law in the 
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Henzada District, who was appointed exe- 
outor of the will. Daw Lucy was a Karen 
Christian, and under her will she left all 
her landed property to one Saya Po Myine, 
who was her first cousin, thereby defeating 
the expectations of her brothers, sisters 
and two nieces, children of a deceased 
brother. The application was opposed by 
relations, who alleged that Daw Lucy was 
not of disposing mind at the time the will 
was executed, or if she was of disposing 
mind, then they say the will was obtained 
by undue influence or coercion or importu. 
nity: they denied the signature on the 
will; they denied proper attestation of the 
will, and they said that the legatee and 
the administrator have colluded to deprive 
them of their otherwise unassailable right 
of succession. The trial Court pronounced 
in favour of the will. It is argued before 
us that the signatures on the will differ so 
much from the admitted signatures of Daw 
Lucy that the genuineness of the signatures 
on the will is doubtful, but most of all 
it is argued that Po Myine was in a posi¬ 
tion to dominate the will of Daw Lucy, 
and as he was a pastor of the church the 
will must be regarded with the same sus¬ 
picion that many wills made by elderly 
ladies in favour of ministers of a church 
are regarded. 

There is no particular dispute with 
regard to the main history of the case. 
Daw Lucy was a Karen Christian, as 
I have said, who lived at Daunggyi, where 
no skilled medical attention is procurable. 
She was suffering from tuberculosis; she 
was brought in to Henzada in February, 
and received treatment, from which she 
appeared to benefit to such an extent that 
after a comparatively short stay she went 
back to Daunggyi. The cure however was 
clearly too rapid to be lasting, and in May 
she came back again to Henzada. Po Myine 
lived at Henzada in the A. B. Mission 
compound, and he was her first cousin, 
and she went to stay with him. After 
staying in his bouse for a few days she 
moved to a smaller building in his com¬ 
pound, he says, in order that she might 
have more quiet and rest there. This may 
have accounted for the move partly, but 
partly also he may have recognized that it 
was not good for his family to have some¬ 
body living in the house in an advanced 
stage of consumption. The out-house to 
which she went is said to have been three 
fathoms to two and a half fathoms away 
and had before been rented to a Forest 


Ranger. The allegation that she wa .3 turned 
out to live in a goat.shed is obviously 
unfounded, because according to the appel- 
lants’ witnesses there were up to a dozen 
people living with Daw Lucy in this house 
at times and so it must have been of a 
fair size. She arrived in Henzada in May, 
and according to the applicant this will 
was executed on 20th June. She got into 
touch with Saw Ba Maung, the local Karen 
Barrister. He said he had some printed 
will forms, and taking two of these the 
will was executed in duplicate and attested 
by Maung Zan and Po Yin, both teachers 
of the American Baptist Community. Daw 
Lucy did not die until September, nearly 
three months later : so there is no ques¬ 
tion of the will having been executed in 
extremis. 

There is a mass of evidence given by 
both sides with regard to Daw Lucy’s con. 
dition at the time. According to one side 
she was perfectly capable of making a will. 
According to the appellants, she was in a 
terrible condition, unable to do anything 
but lie down, and they attempted to accuse 
Po Myine of having caused her death by 
administering poison. Yaw Ba has already 
been convicted for defamation in making 
this charge, but he repeats it in his evi¬ 
dence. The evidence on both sides being a 
matter of hard swearing, I prefer to judge 
Daw Lucy's condition solely by the evi¬ 
dence of two independent witnesses, the 
medical attendant who was looking after 
her (Dr. Das) and Mrs. Phelps, Assistant 
Superintendent of the A. B. M. Karen 
High School at Henzada. Dr. Das, being a 
Hindu, may be regarded as quite impartial 
between the two sides. He says definitely 
that in June 1936, Daw Lucy retained her 
full consciousness, and she retained full 
consciousness even in July and August. 
He says that a person who is suffering 
in the way that Daw Lucy was suffering 
is affected physically but not affected 
mentally: the only way in which his 
mental condition is affected is that he is 
unable to concentrate his mind for a long 
time. No great concentration of mind was 
required for giving instructions for th© will 
which was put forward, which is in 
of the simplest forms bequeathing certain 
immovable property to Saya Po Myine* 
The description of the properties was taken 
from the tax-tickets, and all that the tes¬ 
tator had to do was to hand over the tax- 
tickets and say: “I want to leave all th^o 
to Saya Po Myine." Mrs. Phelps, the 
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Assistant Superintendent of the Karen 
High School, is also equally impartial. 
Saya Po Myine was a boy at school under 
her, and so was the chief defendant, Yaw 
Ba. She knew the family well, and it was 
in her motor car that Daw Lucy was first 
brought to Henzada in February. While 
Daw Lucy was in the annexe of Saya Po 
Myine, Mrs. Phelps used to visit her con. 
stantly, to see how she was and to pray 
with her, and she says: 

On all occasions when I visited her, she talked 
with me well and she understood well what was 
said to her by me and she gave me sane answers. 
She never lost her reason on any occasion 1^ visited 
her. 

On the evidence of these two witnesses 
I would hold that Daw Lucy at the time 
the will was roade was perfectly sane and 
perfectly capable of making a will in the 
terms in which this will is made. It is 
quite possible that she might have been 
unable to concentrate long enough to give 
full instructions for a long and complicated 
settlement or anything of that sort, but a 
simple will of this kind would require very 
little concentration. The next point to be 
dealt with is that of undue influence. This 
is not a case of an elderly lady leaving her 
property to her father confessor, or any. 
body who is in a similar position to domi¬ 
nate her. Po Myine is a pastor of the 
church, but there is nothing to show that 
he^ has had any particular connexion or 
spiritual domination over Daw Lucy. His 
connexion with her seems to be rather that 
of^ a cousin than of a spiritual father. The 
will, as I have said, does not leave every¬ 
thing to him. Daw Lucy had some other 
moveable property; there is a suggestion 
that she had jewellery, and there is evidence 
that she had cattle: it is only the immov. 
able property that has gone to Po Myine. 
Po Myine did not get her into a position 
in which he could dominate her will. She 
was not living in his house with him, but 
was living in a house of his and there is 
no evidence that he was constantly visiting 
her. Other people came freely to see her, 
including, as I have said, Dr. Das and Mrs! 
Phelps, and the defendants according to 
their own story, were constantly going and 
staying with her in this annexe where she 
was living. She was in no way shut up, 
and no evidenoe has been adduct to show 
that Po Myine ever had a chance of getting 
at her. 

The defendants say they knew nothing 
about this will, but Mrs. Phelps says she 
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knew about the existence of this will 
although she had never actually seen it, 
and she knew about it long before Daw 
Lucy’s death. There was no secrecy about 
it, and in my opinion the will bears nothing 
of the ordinary stigmata of a will obtained 
by undue influence by some one who is 
placed in a position to dominate the will 
of the testator. Not very many years ago 
Daw Lucy had had a violent quarrel with 
some of her relations, and after all, a first 
cousin is very nearly, particularly in this 
country, as near a relation as a brother or 
a sister. There is evidence that Daw Lucy 
had been taking particular care of one Tha 
Aung, son of Yaw Ba, and paid his school 
fees, and we are asked to hold that a will 
leaving him nothing at all is so unnatural 
that it must be regarded as having been 
obtained by undue influence. I note how. 
ever that Tha Aung is now 19 years old 
and he may be regarded as having finished 
his schooling, and there is no need for 
Daw Lucy to make any further provision 
for paying his school fees though Mrs. 
Phelps iu her evidence does suggest that 
his schooling was going to be continued 
by Saya Po Myine, bub neither Saya Po 
Myine, nor Tha Aung was asked any defi¬ 
nite questions on this point. 

With regard to the actual handwriting 
on the will there is the evidence of Saw 
Ba Maung, Barrister.at.law, Saya Po 
Myine and the two attesting witnesses, 
and, without professing to be au expert in 
handwriting, there is nothing in the forma¬ 
tion of the letters which, in my opinion, 
gives rise to suspicion in itself. It is true 
that the “ma” of Ma Lucy is written in a 
different way to the way in which Daw 
Lucy was in the habit of writing it on 
promissory notes, but the difference is 
between writing the "ma” with two sepa. 
rate strokes of the pen, lifting the pen off 
the paper between making the two strokes, 
and writing in one stroke of the pen that 
which consists of the other two strokes 
and a drag of the pen over the paper 
between them. Other points were raised 
in argument, but they scarcely deserve 
serious coosideration. 

We are asked to deduce bad faith on the 
part of Ba Maung, because as a legal 
practitioner he says he drafted the will 
without payment. His wife is, it would 
seem, soma kind of relation of Daw Lucy, 
and there is nothing to prevent a lawyer 
acting out of the kindness of his heart in 
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this way, and also at that time he was 
engaged in trying to secure votes at the 
elections. We are asked to be suspicious of 
this will because it was made in duplicate, 
but Ba Maung says he had five of these 
printed forms of will, two of which he 
used for Ma Lucy’s will, and the other 
three were used for drawing up the will of 
Saya Tun Wa, one of the defence witnesses: 
he has made this will in triplicate, which 
should have made it far more suspicious. 
This Saya Tun Wa appears to be a strange 
kind of a teacher. He says he asked Ba 
Maung to draw up his will though ho had 
no confidence in him. He has no confidence 
in most people, including himself, accord¬ 
ing to his evidence; and in any event he 
has torn up the will, so he seems to have 
no confidence in that either. For these 
reasons I think that the learned Judge 
was quite correct in allowing probate of 
the will, and I would dismiss these appeals 
with costs; advocate’s fee ten gold mohurs 
for both cases. 

Mosely J.—I agree. To use the words 
'in 38 Cal 355,* there were no circum¬ 
stances in the present case to suggest sus¬ 
picion. It would seem that Saya Po Myine, 
who was a travelling pastor, would have 
had no opportunity of exercising undue 
influence on Daw Lucy had he wished to 
do so, ten or twelve people being in the hut 
with Daw Lucy at different times, nor 
was there any evidence whatever that 
Saya Po Myine could have done so, much 
less that he attempted to do so. Nor was 
there any evidence to show that the ill¬ 
ness of the testatrix affected her mental 
faculties. We have been referred by the 
appellants to the case in (1894) L B F 
151,^ where the concluding words were 
that a Judge has to ask himself whether 
the propounders of the will had discharged 
themselves of the onus of showing the 
righteousness of the transaction. This 
[word “righteousness”! presume means only 
bona fides, for with all due deference, a 
jCourt of probate is not a Court of probity, 
and we have not to ask ourselves whether 
the testatrix bequeathed her property as 
we think she ought to have done. 

K.S./e.K. Appeals dismissed. 
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Mosely and Dunklby JJ. 

Oon Chan Thwin and another — 

Appellants. 


v. 


Khoo Zun Nee and another — 


Respondents. 

First Appeal No. 114 of 1937, Decided- 
on 4th January 1938, against decree of 
Dist. Court, Tavoy, D/. 24th April 1937. 

(a) Buddhist Law (Chinese)—S uccession to- 
estate of Chinese Buddhist in Burma —* Son 
takes whole estate to exclusion of daughter. 

The succession to the estate of a Chinese Bud* 
dhist on Burma is governed by the Chinese 
Customary law. IJnder this law the son is 
entitled to the whole of the deceased's estate to 
the exclusion of daughter ‘.AIR 19S2 Rang 5S, 
Foil. [P 255 0 2) 

(b) Administration — Suit for — Fact that 
plaint claims less share than actually due does 
not prevent plaintiff's proper share being 
awarded to him in judgment. 

In a suit for the administration of the estate, 
the parties are entitled to obtain the shares of the 
estate to which they are entitled under the law, 
and the fact that the plaintifi may in bis plaint 
have claimed a less share than is actually due to 
him does not prevent bis proper share being 
awarded to him in the judgment. [P 265 0 2 ; 

P 266 0 1] 


(c) Civil P. C. (1908), O. 26, R. 15—Order 
directing party to pay commissioner's costs 
cannot be made part of decree. 

The commissioner is not a party to the suit, 
and an order directing one of the parties to pay a 
certain sum to the commissioner cannot be made 
a part of the decree. If at the end of an enquiry 
there is money due to the commissioner, then that 
is due to non-observance of the provisions ofO. 26, 
R. 15 by the Court and the failure of the commis* 
sioner to look alter his own interests, because a 
sum sufficient to cover the commissioner's expen¬ 
ses ought to be deposited in the Court before the 
commission is taken. [P 256 0 1, 2] 

E. Hay — for Appellants. 

Kyaw Din and C. C. Khoo — 

for Respondents. 

Dunkley J. — This appeal arises ont (rf 
Civil Regular Suit No. 5 of 1931 of the 
District Court of Tavoy which was a suit 
for the administration of the estate of one 
Ma Sein Daing, a Chinese Buddhist of 
Tavoy, who died on 16th September 1928. 
The plaint was filed on 22nd July 1931» 
and there has already been one appeal to 
this Court, and the final judgment was 
delivered on 24th April 1937, after a pro¬ 
longed enquiry before a commissioner, and 
in the result it is found that the parties 
have been litigating for nearly six ye^ at 
very considerable expense about nothing ai 
all. Plaintiff.appeUant 1 is the son and 
elder child of Ma Sein Daing, and plain- 
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tiff-appellant 2 is his wife. Defendant.res. 
pendent 2 is the daughter of Ma Sein 
Daing, and defendant.respondent 1 is her 
husband, and he was apparently managing 
all Ma Sein Daing’s affairs for some years 
before her death. The plaint set out that 
Ma Sein Daing died possessed of considera¬ 
ble property, both moveable and immova. 
ble, and that the whole of this property 
was in the hands of the defendants. It 
further alleged that in the year 1926 Ma 
Sein Daing transferred the whole of her 
immovable property to defendant.respon¬ 
dent 2, and this transfer was attacked on 
the ground that it was fraudulent and 
without consideration and was made while 
Ma Sein Daing was of unsound mind and 
was executed by her through the coercion 
and undue influence of the defendants-res- 
pondents. The written statement alleged 
categorically that Ma Sein Daing had left 
no estate to be administered. The respon¬ 
dents set up that the transfer to respon¬ 
dent 2 of 1926 was a sale for good 
consideration, and they denied the all^a- 
tions of Ma Sein Daing’s unsoundness of 
mind and coercion or undue influence by 
them. They denied that any moveable 
property had been left in their possession: 
and, in the alternative, they pleaded that 
certain moveable property had been left in 
the possession of the appellants because 
certain articles of jewellery had been bor. 
row^ by appellant 2 from Ma Sein Daing 
in February 1926, and had never been 
returned by her. 

Plaintiff-appellant 1 claimed a half share 
in the estate of Ma Sein Daing. At that 
^me the authority on this question was 8 
Bang 67, in which it was held that the 
law applicable to the estate of a Chinese 
Buddhist in Burma was the Succession 
Act, or the principles embodied in that Act 
as being in accordance with justice, equity 
and good conscience. This decision was 
promulgated on 7th January 1930, but, 
before judgment in this suit was passed! 
the judgment in 10 Bang 97* had been 
delivered on 14th January 1932, and by 
this judgment the law as it was understood 
prior to 8 Bang 57^ was re-affirmed. 
namely that the succession to the estate of 
a Chinese Buddhist is governed by the 

1. Phan Tiyok v. Lim Kyia Eank, (1980) 17 
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9. Tan Ma 8hwe Zin v. Tan Ma Ngwe Zin. 
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Chinese Customary law. It is common, 
ground that under this law plaintiff.appel-i 
lant 1 is entitled to the whole of Ma Sein 
Daing s estate to the exclusion of his sister. 
In the long contest before the Commis¬ 
sioner, and subsequently in the arguments 
before the learned District Judge, the main 
dispute centred round the validity of the 
transfer of the immovable property by Ma 
Sein Daing to respondent 2, and there was 
a minor contest regarding the jewellery 
which came into the possession of the 
plaintiffs in 1926. The decision of the Dis- 
trict Court was that the transfer of the 
immovable property by Ma Sein Daing to 
respondent 2 was a valid transfer, either as 
a sale or as a gift, bub that the articles of 
jewellery which came into the possession 
of the plaintiffs in 1926 were only lent to- 
them by Ma Sein Daing, and thereforo 
formed part of Ma Sein Daing’s estate at 
the time of her death—in fact, the conclu¬ 
sion of the learned District Judge was that 
Ma Sein Daing’s estate consisted only of 
five articles of jewellery to the gross value 
of Ks. 19,900, the net value of the estate, 
after deducting the debts and funeral 
expenses, being held to be Bs. 13,018.13.0. 
The decision of the learned District Judge 
regarding the validity of the transfer of 
the immovable property has not been 
attacked in this appeal, and it is admitted 
that in view of the evidence given by 
Mr. L. H. Wellington, an advocate of this 
Court, before the commissioner, the trans¬ 
fer must be held to be valid, either as a 
sale or as a gift. Mr. Wellington drew up 
the deed and saw it executed by Ma Sein 
Daing. This property, therefore, does nob 
form part of Ma Sein Daing’s estate. 

As regards the jewellery, the contest was-- 
really purposeless. As I have said, under 
the law as it apparently stood when the; 
plaint was filed, the appellant was entitled 
only to a half share of the estate, and 
framed his plaint accordingly, but under 
the law as it has stood since the beginning, 
of 1932 he is entitled to the whole of the. 
estate. He could have amended his plaint 
accordingly, and, if necessary, we should 
give him permission to amend it now. Bub 
amendmeut of the plaint is unnecessary, 
because the suit is a suit for the administra- 
tion of the estate and in such a suit the 
parties are entitled to obtain the shares of 
the estate to which they are entitled under 
the ^w, and the fact that the plaintiflf mayi 
in his plaint have claimed a less share than . 
is actually due to him does not prevent hi» ’■ 
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proper share being awarded to him in the 
judgment. Consequently, the decree of the 
District Court is wrong in so far as it states 
that plaintiff 1 and respondent 2 are enti- 
tied to a half share each in the estate. 
The decree must be varied by declaring 
that plaintiff.appellant 1 is entitled to the 
whole of the estate. The result, therefore, 
is that whether this jewellery, which has 
been found to comprise the whole estate, 
was given to the plaintiffs as they assert, 
or was merely lent to them as the respon- 
dents have pleaded in the alternative, the 
plaintiffs are in either case entitled to it. 
The practical effect of this result is that 
the averment of the respondents in their 
written statement, to the effect that Ma 
Sein Daing did not leave any estate to 
administer, is correct. Hence, the whole of 
this litigation undertaken by the plaintiffs 
was unnecessary. The result of this appeal, 
therefore, is that clause 4 of the decree of 
the District Court is varied by declaring 
that plaintiff-appellant 1 is entitled to the 
whole estate. 

It has been contended on behalf of the 
appellants that as they have been success, 
ful in regard to the jewellery, although 
they have been unsuccessful in regard to 
the immovable property, they should not 
be made to pay the costs of the litigation; 
but, this is a contention which cannot be 
accepted, for the reason that their plaint 
was silent about this jewellery and its exist- 
ence was brought to the notice of the 
Court by the defendants-respondents, and 
it has been found that this jewellery did 
form part of Ma Sein Daing's estate. But 
this was only an alternative pleading by 
the defendants-respondents, who pleaded 
first that there was no estate left to be 
administered, and if the appellants had 
accepted this contention the litigation 
would have been unnecessary. The plain, 
tiffs-appellants have been responsible for 
the litigation, and they must pay the costs 
of the defendants-respondents in the original 
suit. As regards this appeal, the plaintiffs- 
appellants have been in part successful 
and therefore the parties must each pay 
their own costs of the appeal. 

There is one other matter however 
arising out of the decree of the District 
Court, and that is that portion of the 
decree which orders that the plaintiffs 
shall pay a sum of Bs. 1396 as costs to 
the commissioner. The commissioner is not 
a party to the suit, and an order directing 
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one of the parties to pay a certain sum tol 
the commissioner cannot be made a part| 
of the decree. If at the end of an enquiry 
there is money due to the commissioner, 
then that is due to the non-observance of 
the provisions of the Civil Procedure Code 
by the Court and the failure of the com. 
missioner to look after his own interests. 
R. 15 of O. 26, Civil P. C. lays down that 
before issuing any commission, the Court 
may order such sum as it thinks reasonable 
for the expenses of the commission to be, 
within a time to be fixed, paid into Court 
by the party at whose instance or for 
whose benefit the commission is issued. 
The commission in the present case was 
issued for the benefit of both parties, and 
therefore the parties ought to have been 
ordered to deposit the expenses of the 
commission in equal shares before the 
commissioner began his enquiry. This is 
specifically laid down in Para. 289 of the 
Burma Courts Manual, which says that a 
commission for any purpose should in no 
circumstances be issued until the party at 
whose instance the commission is issued 
has deposited with the Bailiff a sum suffi¬ 
cient to cover the expenses of the commia- 
sion. It was the duty of the commissioner 
in his own interest, to draw the attention 
of the Court to these rules, and to request 
that the parties be ordered to deposit from 
time to time sums sufficient to cover the 
expenses which were likely to be incurred 
in the enquiry before him. The original 
order for the appointment of a commis- 
sioner was made on 5th March 1932, and 
the learned District Judge then decided 
that the commissioner’s fee should be fixed 
at Bs. 300, to be paid in equal shares by 
the parties. This sum of Bs. 300 was duly 
deposited. 

Subsequently however after an appeal 
to this Court, the learned District Judge, 
on 24th April 1933, passed a fresh order 
directing that the fees of the commissioner 
should be in accordance with the prescribed 
scale. After that order had been passed, 
the commissioner, during the course of his 
enquiry, apparently received some sums, 
not specified, from the respondents, but 
received nothing from the appellants. After 
the judgment of the District Court bad 
been delivered, the commissioner presented 
his bill, which amounted to Bs. 5117. 
The learned District Judge taxed this biff 
and reduced it to a sum of Bs. 1696. This 
is a reasonable amount. The amount which 
has been entered in the decree is appa- 
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rently this amount less the sum of Rs. 300 
•which was deposited by the parties in 
1932, and as part of the decree the plain, 
tiffs.appellants have been ordered to pay a 
sum of Rs. 1396 to the commissioner, and 
in the tabulated costs of the suit a com. 
missioner’s fee of Rs. 150 has been shown 
•on each side. No allowance appears to 
have been made in regard to the further 
sums which the commissioner admits that 
he has received from the defendants.respon. 
dents. This is a wrong method of dealing 
with the matter. As I have said, a party 
cannot be ordered to make a payment to 
the commissioner as part of the decree; 
a sum sufficient to cover the commissioner's 
•expenses ought to have been deposited in 
Court before the commission was under, 
taken. The correct method of dealing with 
the matter is to divide this sum of Rupees 
1696 into two parts, and to show one. half, 
that is, Rs. 848, under the costs of the 
plaintiffs and one-half under the costs of 
the defendants in the tabulated costs of 
the suit, and to calculate the costs accord, 
ingly, and then to direct the plaintiffs, in 
the decree to pay the whole of such calcu¬ 
lated costs to the defendants, It will then 
be left to the commissioner to recover the 
sum of Rs. 848 from each party, credit 
being given to each party for payments 
already made to the commissioner. The 
•oommiasioner should be ordered to state 
howrauch he has received from each party, 
and when each party agrees as to the 
amount still remaining due by him, the 
Court should pass an order that the 
balances remaining due shall be paid by 
each party respectively to the commis. 
sioner. I express no opinion as to whether 
the commissioner will be able to execute 
that order as a decree, or whether he must 
be left to any other remedy which may 
be open to him. He has placed himself in 
his present position by his failure to see 
that the necessary sums to recover his 
expenses were deposited before the com¬ 
mission was undertaken in the manner 
required by the rules. 

M 0 B 6 ]y J. —I agree. 

D.S./r.e. Order accordingly. 
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Baguley J. 

Jagdeo Panday and another — 

Applicants. 

V. 

N. C. Hill, Assist. Superintendent of 
Police, Myitkyina — Respondent. 

Criminal Revn. No. 493.B of 1937, Da. 
cided on 22nd November 1937. 

Child Marriage Restraint Act (1929). S. 9 — 
Complaint — Case under Section S sent by 

Magistrate to Police Ofhcer for investigation_ 

Letter by Police Officer to Magistrate is not 
complaint. 

When a Police Officer investigates a rton-cogni. 
zable case under orders of a Magistrate, the report 
which he makes at the end of his investigation is 
of the same nature as a report made under S. 1S7 
Criminal P. C. and such a report being a police 
report is not a ’complaint' though if a police 
officer, acting without instructions from a Magis. 
trate, reports a non-cognizable offence to a Magis¬ 
trate with a view to the Magistrate taking action, 
this is a complaint : HO Bom 160, Ref. 

[P 258 C 2] 

An offence under S. 5. Child Marriage Restraint 
Act being punishable only with simple imprison¬ 
ment up to one month or a fine of Rs. 1000 or 
both, under Sch. 3, Criminal P. 0. is not cogni. 
zable. Hence, when, such case is forwarded to an 
Assistant Superintendent of Police for investiga. 
tion a letter written on behalf of the Assistant 
Superintendent of Police to the District Magis¬ 
trate is a ‘Police Report' and not a 'complaint', 

[P 268 0 2J 

K. C. Sanyal — for Applicants. 

Tun Byu, Govt. Advocate— 

for Bespondent. 

Order. — This is an application to 
quash the proceedings pending against the 
applicants under S. 5, Child Marriage Res. 
traint Act (Act 19 of 1929). The proceed, 
ings originated in the following manner. 

(I base this on the report made by the 
District Magistrate and certain police 
papers which have been sent up.) An ano¬ 
nymous petition was sent to the Superin. 
tendent of police through the Deputy 
Commissioner, Myitkyina dated 15th May 
1937, which was received in the Deputy 
Commissioner’s office on 17th of May. The 
petition stated that certain people were 
going to marry their son and daughter on 
17th May 1937. It was not, therefore, a 
petition stating that an ofifence had taken 
place, but that an offence was going to 
take place. The petition reached the Dis. 
triot Magistrate on the 27th May, and he 
forwarded it to the Assistant Superinten. 
dent of police. The Assistant Superinten- 
dent of police reported that he could not 
get any witnesses to give evidence, bat he 


t988 B/83 A 84 


258 Rangoon Anamalai Chettyar v. Cowasjee (FB) A. I. R, 


discussed the matter with the District 
Magistrate and agreed to make a formal 
report. A letter was then sent in to the 
District Magistrate purporting to have 
been from the Assistant Superintendent of 
police, but it was signed by some other 
person on his behalf. The learned District 
Magistrate regarded this as a complaint 
made by the Assistant Superintendent of 
police and initiated proceedings, sending 
the matter for enquiry by the Subdivi- 
sional Magistrate, Myitkyina, under S. 202, 
Criminal P. G. 

It is argued that, as there is no com- 
plaint, the proceedings are bad by virtue of 
S. 9 of Act 19 of 1929, which states that 
no Court shall take cognizance of any 
offence under this Act save upon complaint 
made within one year of the solemnization 
of the marriage. The question then arises 
as to whether the letter written on behalf 
of the Assistant Superintendent of police 
to the District Magistrate is a ‘complaint’ 
or not. The word ‘complaint’ is not defined 
in the Act 19 of 1929 : but as this is a 
criminal Act, and the matter is one relat¬ 
ing to procedure, the definition of “com- 
plaint” given in S. 4, Criminal P. C. must, 
I think, be applied. S. 4 (h) Criminal P. C. 
says : 

‘Complaint’ means the allegation made orally 
or in writing to a ^lagistrate, with a view to his 
taking action under this Code, that some person, 
whether known or unknown, has committed an 
offence, but it docs not include the report of a 
police officer. 

As the anonymous petition referred to an 
offence which was contemplated, the ano- 
nymous petition, or a petition of this 
nature, even if it had been signed, would 
not be a “complaint” within the terms of 
the definition : so the only thing which can 
be regarded as a complaint is the letter. 
Is this a “complaint” or is it a “report by 
a police officer”? “Report by a police 
officer” is not defined in the Code, but 
“police reports” are dealt with in Ch. 14 
of the Code. This chapter deals with in. 
formation given to the police, and S. 157 
states that when an officer in charge of a 
police station has reason to suspect the 
commission of an offence which he is em¬ 
powered under S. 156 to investigate, that 
is to say, of a cognizable offence, he shall 
send a report of the same to a Magistrate, 
and that report is undoubtedly the report 
upon which a Magistrate can take cogni- 
zance of a case under S. 190 (b), Criminal 
P. C. and this report is a type of allegation 
which is expressly stated in B. 4 (h) not 


to be a complaint within the meaning of 
that definition. 

Section 155 (2) Criminal P. C. says that 
no Police Officer shall investigate a non- 
cognizable case without the order of a 
Magistrate, and S. 155 (3) says that when 
a Police Officer has received an order from 
a Magistrate to investigate a non-cogni. 
zable case, he may exercise the same powers^ 
in respect of the investigation as may be 
exercised in the case of an investigation of 
a cognizable case. It seems to me therefore > 
that when a Police Officer investigates a 
non.cognizable case under the orders of a 
Magistrate, the report which he makes, at 
the end of his investigation is of the same 
nature as a report made under S. 157, and 
such a report being a police report is not 
a “complaint”, though if a police officer 
acting without instructions from a Magis- 
trate reports a non. cognizable offence to a 
Magistrate with a view to the Magistrate 
taking action, this is a complaint : vide 26 
Bom 150.^ An offence under S. 5 of Act 
19 of 1929, being punishable only with 
simple imprisonment up to one month or a 
fine of Es. 1000, or both under Scb. 3, 
Criminal P. C. is not cognizable : so the 
letter written on behalf of the Assistant 
Superintendent of police to the District 
Magistrate is a “police report” and not a 
“complaint”. The present proceedings not 
having originated on a complaint” aro 
bad by virtue of S. 9 of Act 19 of 1929. 
The proceedings will, therefore, be quashed,, 
as not having been legally initiated. 

D.S./r.k. Proceedi ngs quashed. 

1. King Emperor v. Sada, (1902) 26 Bom 150 =• 
8 ^m L B 566. 
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FULL BENCH 

Roberts 0. J., Ba U and Dunkley 
S. A. A. Anamalai Chettyar 

Appellant. 

V. 

N. M. Cowasjee and others — 

Respondents. 

First Appeal No. 5 of 1938, Decided on 
9th May 1938, against decree of High 
Court, D/. 3rd January 1938. 

# sfr (a) Limitation Act (1908), 

Starting point—Starting point 

all facU—Once plaintiff i* acquainted with au 
facts, he must judge their legal consequences 
Ignorance of their legal consequences cannot- 
extend time# 
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Where cattle are wholly stall-fed and not 
pastured upon the land at all, doubtless it 
is trade and no agricultural operation is 
being carried on; where cattle are being 
exclusively or mainly pastured and are 
nonetheless fed with small amounts of oil¬ 
cake or the like, it may well be that the 
income derived from the sale of their milk 
is agricultural income. But between the 
two extremes there must be a number of 
varying degrees, and the task for the 
Income-tax Officer is to apply bis mind to 
the two distinctions and to decide in any 
particular case on which side of the fence, 
if I may use the term, the matter falls. 

In the case cited before us, (1926) 10 
Tax Gas 341,^ at p. 346, Lord Cullen said 
that he proceeded on the footing that the 
case, which was one dealing with poultry¬ 
farming, was one in w’hich the poultry 
derived sustenance to a material extent 
from the produce of the ground. Applying 
that principle to this case, in my opinion, 
the Income-tax Officer has to see whether 
the cattle derived sustenance to a material 
extent from the produce of the ground, and 
whether they did so or not is entirely a 
question of fact for him and one which 
cannot be reviewed by this Court. It is not 
necessary for us to say whether we agree 
with the decision at which he arrived or 
not: it is sufficient to remark that he had 
before him one piece of material certainly, 
namely, the evidence of the disbursement 
by the assessee of substantial sums of 
money upon oil-cake, which led him to the 
conclusion to which he arrived. It follows 
that the application must fail with costs 
against the Eokine Dairy, ten gold mohurs. 

I desire to add that, whilst reluctant to 
disagree with one of the learned Judges 
who made the reference, I do not accept 
the view put forward by my learned bro- 
ther Sharpe that the Advocate-General 
should always attend in these cases, and it 
appears to me that the Commissioner of 
Income-tax has set out the situation with 
fairness in the statement which he has 
made in this behalf. 

Dunkley J. —I agree. As regards the 
appearance of the learned Advocate-Gene- 
ral in applications under S. 66 (3), Income- 
tax Act, to this Court for a mandamus, in 
my own view it would be wrong to require 
his appearance in the first instance, because 
most of these appli cations plainly do not 

1. Lean v. Ball. (1926) 8 C 15=^10 Tax Cas 841= 
(1926) So L T 617. 
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raise any questions of law and they can be 
dismissed in limine without hearing the 
learned Advocate-General on behalf of the 
Commissioner of Income-tax. If, after 
hearing the applicant, the Bench considers 
that the case for the Commissioner of 
Income-tax should be placed before them 
at that stage, then it is simple to adjourn 
the case in order to obtain the appearance 
of the learned Advocate-General for the 
Commissioner of Income-tax. That is the 
practice which, in my opinion, should be 
adopted in such applications. 

Spargo J. — I agree with the order 
passed by my Lord, the Chief Justice, and 
I have nothing further to add. 

V.B.B./r.k, Application dismissed. 
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FULL BENCH 

Roberts C. J., Dunkley and 
Bradnd JJ. 

Eusoof Ahmed Seema — Appellant. 

V. 

Ismail Ahmed Seema and others — 

Respondents. 

Civil Ref. No. 7 of 1937, Decided on 
25th March 1938, made by Baguley and 
Spargo JJ. 

4s 4s Succession Act (1925), S. 283 — Cita¬ 
tion—Issue of—Citation ordered but not issued— 
Absence not by itself sufficient cause for revok¬ 
ing probate — Person claiming issue of citation 
and its service must show prima facie case for 
revocation — Citation ordered but not served 
—Executor must show that there was no defect 
in substance — When citation is not ordered^ 
party impugning will must show necessity for 
citation : li Rang 14G=A I li 1936 Rang 105= 
1611 C 629, Overruled. 

The absence of citations in a case in wbiob they 
are ordered but did not issue does not by itself 
constitute just cause for revocation of probate, 
though it may do so, if the party, claiming that 
citation should have been ordered and served upon 
him, can show a prima facie case for revocation 
which the executor is unable to rebut. In cases 
where citations have been ordered but not served, 
the burden of proof is then shifted to the execu¬ 
tor to show that there was no defect of substance 
in the proceedings In which probate was granted. 
In eases where citations have not been ordered, the 
party impugning the will on the ground of his 
non.oitation must first show that he ought to have 
been cited, before the burden of proof is shifted to 
the executor to show that the defect in the pro¬ 
ceedings was not one of substance and that no just 
cause for revocation exists : 14 Rang 146=A 1 R 
1936 Rang 205=161 J C 629, Overruled; AIR 
1928 P C 2, Dieting.', 18 Oal 45, Rel. on. 

[P 269 C 1; P268 0 1, 9) 

F. 8. Doctor — /or Appellant. 

Dr. Ba Han— for Respondents 2 and 3. 
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Roberts C. J, — The question referred 
for determination by a Full Bench is as 
follows : 

^ Docs the absence of citations in a case in which 
citations are ordered, but did not issue, necessarily 
constitute such a defect in substance as will 
involve revocation of the probate ; or is the Court 
at liberty to determine in the light of all the cir¬ 
cumstances of the case whether the proceedings 
in which probate was granted were defective in 
substance ? 

By S. 263, Succession Act, 1925, the 
grant of probate or letters of administra. 
tion may be revoked or annulled for just 
cause; and just cause shall be deemed to 
exist where the proceedings to obtain the 
grant were defective in substance. The 
illustration to the section relevant to the 
present reference is '*(ii) the grant was 
made without citing parties who ought to 
have been cited." S. 283 of the Act em. 
powers a District Judge, if he thinks proper, 
to issue citations calling upon all persons 
claiming to have any interest in the estate 
of the deceased to come and see the pro¬ 
ceedings before the grant of probate of 
administration. It has been pointed out 
that it is not only desirable but necessary 
for the ends of justice that this power 
should be exercised when the interest of 
any party is likely to be affected, and 
especially in the case of minors. There may 
well be cases in which neglect to issue the 
proper citations may constitute such a 
defect in substance as to render just cause 
for revocation of probate. On the other 
band it is clear that the Act gives a discre¬ 
tion to the District Judge. And if it is said 
that when probate in common form is 
granted without citations having been 
ordered to issue, any person can come 
forw'ard at a much later date to challenge 
the will upon the ground that he ought to 
have been cited and that revocation of 
probate should then follow as a matter 
of course; no grant of probate unless in 
solemn form could ever be of any subs¬ 
tantial value. 

In 18 Gal 45,^ it was held that the mere 
absence of a special citation did not neces¬ 
sarily amount to a just cause for revoca¬ 
tion of probate as making the proceedings 
substantially defective. It was contended 
that a minor who was interested in the 
estate should have been specially cited but 
the Court held that the persons under 
whose care she had been living were 

1. Nistarlny Dabya v. Brahmomoyi Dabya, 

(1891) 18 Cal 45. 


aware of the previous proceedings and 
that the party who opposed the grant 
though nominally appearing on his own 
behalf really did so on behalf of the minor. 
In 55 I A 18,^ the plaintiff (appellant) set 
up as the first ground for revocation that 
the proceedings to obtain the grant were 
defective in substance in that the grant 
was made without citing parties who 
ought to have been cited. The plaintiff 
was an infant residing with her mother, 
the widow of the testator. A general cita. 
tion was afifixed to the house of the deceased 
and another to the Court house ; notices 
were issued to the widow and to the plain, 
tiff and a report was made by the serving 
officer showing that the service of the 
notice was acknowledged on the widow’s 
behalf for self and guardian of Rama- 
nandi Kuer” by one Awadh Bihari Singh. 
Probate was accordingly granted, but some 
years later proceedings were instituted 
on the appellant’s behalf alleging that 
citations were not served either on her 
or on her mother. The District Judge 
found himself unable to come to any con¬ 
clusion whether the notice was actually 
served or not. Their Lordships held that, 
even if some kind of formality were gone 
through on the occasion when service of 
notice was said to have been effected, it 
was not such as would give to the person 
alleged to have been served an opportunity 
either to oppose the grant of probate or to 
require the will to be proved in her pre¬ 
sence. In the peculiar circumstances of the 
case the service, if any, was of no greater 
effect in law than personal service on an 
infant of tender years. They therefore held 
that Issue 1 must be decided in favour of 
the plaintiff. There was a just cause for 
revoking probate, and the executrix would 
then have to prove the will, and if she bad 
succeeded, the probate would have stood. 

If, on the other hand, plaintiff had failed 
on Issue 1 this would not have precluded 
her from proving as a second ground for 
revocation that the will was forged, but 
the burden of proof on the issue would rest 
upon her, and not upon the executrix. It is 
clear from this case that where citations 
have been ordered and there is a subse- 
quent complaint that the order was never 
complied with, proof of this fact may dis¬ 
close a defect in substance in the proceed¬ 
ings to obtain the grant. I can con ceive of 

2. Mt. Ramanandi Kuer v. Mt. Kalawatl Kuer, 
(1928) 15 A I R P 0 2=10T I 0 14=56 IA 18 
=7 Pat 221 (P 0). 
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cases where it might nob do so ; as where in 
the absence of service of citations as ordered, 
the heirs directed to be cited nevertheless 
appeared in Court on the day fixed for 
their return : plainly this would be a defect 
in form merely and not in substance. All 
that can be said is that a prima facie case for 
revocation appears where it is shown that 
■persons ordered to be cited were not cited in 
tact. Now in 14 Rang 146® the learned 
Chief Justice observed that the exact ques¬ 
tions which arose there had already been 
raised and determined in 55 I A 18.® With 
great respect I think there is this distinc¬ 
tion that in 55 I A 18,® citations were 
ordered but were shown not to have been 
properly served and the onus thereafter 
lay on the executrix to show that this did 
not constitute a defect of substance in the 
proceedings to obtain a grant; she failed 
to do so and probate was accordingly 
revoked. 

In 14 Rang 146® no citations were 
ordered to be issued but the appellant came 
forward and complained that he had not 
been cited. In these circumstatces, in my 
opinion, the burden of proof lay upon him 
to show that he ought to have been cited, 
1;hat is to say, that failure to cite him con- 
stituted in all the circumstances of the 
ease a prima facie defect of substance in 
the proceedings to obtain a grant. I feel 
bound to say, with due deference to the 
.judgment in the appellate Court, that I 
respectfully agree with the following state, 
ment of Leach J., who tried the case upon 
the Original Side: 

When a will is proved in common form, as this 
will was, it is not necessary that the Conct should 
'Order citations to issue and 1 consider that the 
fact that no citations were issued in this case does 
not in itself constitute a ground for revoking the 
-probate which had been granted. 

Bach case must be examined on its 
merits and the absence of citations in a 
case in which they are not ordered does 
not by itself constitute just cause for revo- 
cation of probate, though it may do so if 
■the party claiming that citation should 
have been ordered and served upon him 
can show a prima facie case for revocation 
which the executor is unable to rebut. I 
am unable to agree with the observations 
>to the contrary made by the Appellate 
Court in 14 Rang 146.® Accordingly I 
would answer the first question propounded 
in the negative; as to the second question 
(i) in c ases where citations have l^n 

8. A. B. Neogi v. B. B. Keogt, (1986) 28 A I B 
Bapg 106=16110 629=14 Bang 146. 


ordered but not served the burden of proof 
is then shifted to the executor to show 
that there was no defect of substance in 
the proceedings in which probate was 
granted, (ii) in cases where citations have 
not been ordered, the party impugning the 
will on the ground of his non.citation must 
first show that he ought to have been cited, 
before the burden of proof is shifted to the 
executor to show that the defect in the 
proceedings was not one of substance and 
that no just cause for revocation exists. 
We assess the advocate’s fee in this refer¬ 
ence at ten gold moburs; costs of the 
reference to be costs in the appeal. 

Dunkley J. — I agree. 

Braund J.—I agree. I respectfully think 
that the case in 14 Rang 146® as decided 
in this Appellate Court can no longer be 
taken to represent the law. For the essen. 
tial difference between a case (such as that 
in 55 I A 18®) in which special citations 
had been ordered bub not served, and a case 
(such as that in 14 Rang 146®) in which no 
special citations were ever ordered, appears 
to have been overlooked. The difference is 
all important. For, in the one case there 
never came into existence a probate which 
was formally perfect, while in the other 
case there did. And consequently in the 
former case the onus lay upon the executor 
to defend his imperfect probate; while in 
the latter case the onus of showing grounds 
for revoking an apparently perfect probate 
lay upon the person challenging it. But in 
either case the probate originally granted 
stands until it is revoked by an order of 
the Court. And no such order can in my 
view be properly made except as the result 
of a judicial proceeding in which according 
to where the onus lies, either the executor 
has failed to defend, or the third party has 
failed to upset, the existing probate. It is 
I think desirable that that should be made 
clear, in view of the premature order of 
the Appellate Court in 14 Rang 146® revok¬ 
ing the probate in that case before it had 
been determined whether there were any 
grounds for its revocation or not. I agree 
that the reference should be answered in 
the sense in which my Lord the Chief 
Justioe suggests. 

b.d./r.k. Answer accordingly. 
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Egberts C. J. and Dunkley J. 

liahima Bibi — Appellant. 

V. 

S. Mustafa and others — Respondents. 
First Appeal No 100 of 1937, Decided 
on 7th March 1938, from decree of High 
Court, D/. 25th May 1937. 

(a) Mahomedan Law—Wakf—Deceased dur¬ 
ing his life time on several occasions expressing 
his intention to build mosque but not reserving 
any particular piece of land for it, nor direct¬ 
ing that expenses of its erection should be met 
from particular fund—Wakf held not created. 

Whether a dedication was made or not is a ques¬ 
tion of fact, to be proved in the same way as any 
other fact, and it is for the Court to decide in 
each case whether the evidence adduced suffices to 
prove the fact. One thing is absolutely certain, 
and that is that in order to create a wakf, there 
must be a dedication of specific property to the 
charitable purpose. (P 266 C 1] 

Where the deceased on several occasions during 
his lifetime expressed an intention of building a 
mosque some day and then on his death-bed 
expressed the pious hope that, if he did not re¬ 
cover so as to be able to carry this intention into 
effect himself, his son would do so, but never de¬ 
clared that any particular piece of land should be 
reserved for the site of the proposed mosque and 
building, or that the expenses of their erection 
should be met from any particular fund: 

Held that there was no declaration of wakf by 
the deceased. [P 266 C 1, 2] 

(b) Contract Act (1872), Ss. 17. 18 and 19— 
Joint owner on attaining majority executing 
deed accepting partition made during bis mino¬ 
rity— Deed executed under misrepresentation 
and undue influence of person standing in fidu¬ 
ciary relation—Deed is voidable. 

It is true that there is nothing in law to prevent 
a joint owner of the property, on reaching majo¬ 
rity, accepting and agreeing to a partition of the 
joint property which was made during his (or her) 
minority. But when such person is persuaded to 
execute a deed accepting the partition by misrepre¬ 
sentation and undue influence of person stadding 
in fiduciary relation by concealing naaterial facts, 
such deed is voidable at the instance ofsuch person 
under S. 19. [P 266 C 2; P 267 C 1) 

(c) Limitation Act (1908), Art. 91 —Burden 
of proof—Suit by lady to set asidedeed executed 
by her under misrepresentation and undue in¬ 
fluence of person standing In fiduciary relation 
^Burden to prove that suit is time-barred is 
Upon that person. 

Where a suit is brought by a lady to set aside a 
deed executed by her by misrepresentation and 
undue influence of a person who stood in a fiduci¬ 
ary relation to her and was thus bound to safe¬ 
guard her interest, the burden lies heavily upon 
him to prove that the lady’s suit is out of time, 
aod that she bad definite knowledge of the facts 
constituting the fraud or misrepresentation at a 
date beyond the statutory period : 17 Bom 341 
(PC) : air 1921 Cal 131 and A I B 1921 Cal 
2S1, Bel, on. [P 267 0 1] 


Dr. M. A. Rauf — for Appellant. 

D. V. Irvine Jones — for Bespondents 1,. 

2, 8 (a), 3 (b) and 8 (c). 

S. N. Sastry — for Bespondent 4, 

Dunkley J. — One Mahomed Yusuf, a 
Sunni Mahomedan, died at Rangoon on 
9th February 1928, possessed of a con¬ 
siderable estate. He left no written will. 
His heirs were the appellant Rahima Bibi, 
a daughter, respondent 1, S. Mustafa, a son, 
respondent 2, Zobara Bibi, a daughter, and 
respondent 4, Ma Ohn Khin, a widow. The 
three third respondents are the trustees of 
a mosque which respondent 1 has built out 
of the funds of his father s estate on land 
belonging to the estate. The Advocate. 
General has been joined pro forma as a 
public trust appeared to be in question in 
the suit. He has not taken an active part 
in the suit. Rahima Bibi brought a suit 
against the respondents for the adminis¬ 
tration of her father’s estate by the Court. 
She was a minor when her father died, 
there is evidence on record to show that 
she was born on 26th September 1913, and 
we are prepared to accept that evidence; 
consequently, she came of age on 26tb 
September 1931. Zobara Bibi is, and 
always has been, a person of unsound 
mind. One of her aunts, Amina Bibi, was 
appointed guardian of her person and pro¬ 
perty on 15th June 1931; prior to that 
her estate was unrepresented. On the 
death of his father, S. Mustafa appointed 
himself administrator de son tort of the 
estate and proceeded to partition it among 
the heirs in accordance with bis will and 
pleasure. He took out letters of adminis¬ 
tration only on Ist May 1930, and in the 
proceedings for letters, the appellant, who 
was a minor, was inadequately represen¬ 
ted. I notice that he has filed no accounts 
in that proceeding, although he did file an 
inventory. 

In 1929 Mustafa caused a number of 
deeds to be prepared, and these were exe¬ 
cuted by himself and Ma Ohn Khin. He 
executed them on behalf of his lunatic and 
minor sisters, purporting to act as their 
guardian. They are Exs. A, B, C, D and E 
on the record on the original suit. Admit¬ 
tedly all these documents are void as 
against the appellant and respondent 3. 
Ex. A, dated 28th February 1929. is an 
agreement which purports to convey cer¬ 
tain immovable properties, shares and 
cash deposits to a lawyer named S. Dbar 
in order that he should partition theso 
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properties among the heirs according to 
their respective shares under Mahomedan 
law. The importance of this deed consists 
in a recital to the effect that the deceased 
Mahomed Yusuf had left a direction that 
a certain piece of land in Botataung and a 
sum of rupees one lakh out of his cash 
deposits should be set apart for the erec. 
tion of a mosque and a three storeyed build¬ 
ing, and a direction in the body thereof 
that this land and this money should be 
kept apart for this purpose and not divid¬ 
ed among the heirs. Ex. B, dated 30th 
April 1929, is the award of S. Dhar made 
in accordance with the directions contain, 
ed in Ex. A. Dhar did keep apart the piece 
of land in Botataung and the one lakh of 
rupees for the projected mosque and build, 
ing. Ex. C, dated 15th July 1929, is a 
deed of release executed by Ma Ohn Khin, 
acknowledging the conveyance to herself 
of the properties given to her under Dhar’s 
award, and releasing the estate from all 
claims by her. Ex. D, dated 15th July 
1929, is a deed of partition in accordance 
with Dhar’s award. Both Exs. C and D 
recite that the piece of land in Botataung 
and one lakh of rupees had been set aside 
for the erection of the mosque and build¬ 
ing. Ex. E, dated 15th July 1929, is a 
transfer by the four heirs to S. Mustafa, 
as mutawaili of the land in Botataung and 
the sum of one lakh of rupees. 

Then follows a series of deeds executed on 
80th November 1931, that is, two months 
after the appellant attained her majority. 

F refers to the purchase of Ma Ohn 
Ehin s share in the estate by Mustafa 
^hich purchase was made for a sum of 
Rs. 45,000) and agrees that the purchase 
price shall be paid out of the estate. It is 
executed by the appellant and the guardian 
of the second respondent. The deed where. 
byMaObn Khin transferred all her interest 
in the estate to 8. Mustafa for Rs. 45,000 
is Ex. 3. It is dated 7th February 1930. 
Ex. 6 is a mere ratification of the transfer 
of the alleged wakf property, which was 
made by Ex. E, and is admittedly void as 
against the appellant. Ex. H is a release 
by S. Mustafa, as mutwalli, granted to S. 
Mustafa, ea administrator. Exs. J and K 
are affidavits regarding the age of the appel. 
lant, one sworn by the appellant and one 
by Mustafa. Ex. L is a conveyance of the 
alleged wakf by S. Mustafa as administrs. 
tor to S. Mustafa as mutwalli. Ex. M is 
a oonveyance by 8. Mnstafa as administra. 
tor. to 8. Mustafa as heir, of the latter's 


share in the estate. Ex. N is styled a 
release. It is executed by the appellant. 
By it she acknowledges that the properties 
falling to share under Dbar’s award have 
been conveyed to her, and she accepted 
them in full satisfaction of her claims to 
the estate. This important document will 
have to be referred to again. Ex. E is a 
deed of trust of the proposed mosque and 
buildings, executed by S. Mustafa. Clearly, 
no valid wakf was created by the heirs 
after Mohamed Yusuf’s death, for all the 
deeds relating thereto are void. Therefore 
the first question for consideration is whe. 
ther the deceased Yusuf created a valid 
wakf prior to his death. For the res- 
pondents, it is now contended that the 
deceased made an oral will declaring this 
wakf. Learned counsel has been forced to 
adopt this standpoint because of the failure 
of the deceased to divest himself of any 
property in favour of the proposed charity 
during his lifetime. The evidence as to this 
alleged oral will, or death.bed declaration, 
is given by three persons, who are all 
highly interested. They are S. Mustafa 
himself, his brother-in-law Samad, who is 
a trustee of the wakf, and Amina Bibi who 
is his mother.in-law and the mother of 
Samad. Even if their evidence is accepted, 
it falls far short of proof of declaration of 
a wakf. S. Mustafa's evidence is that in 
1926 and 1927 his father caused 2 pieces of 
land to be vacated, one in Thompson Street 
and one in Botataung, for the purpose of 
building a mosque. Then he goes on to 
say : 

Before bo died and while he was ill. he told me 
in the presence of my aunt Amina Bibi and my 
cousin to build a three storeyed pucca building 
near the mosque—the mosque and that building 
at a costs of Rs. 1 lakh. 

When asked in cross-examination to 
repeat the words used by his father in 
directing a wakf to be made, he said : 

My father said, have deposited money with 
the Chettyar. If 1 recover from my illness, 1 will 
build a mosque and a three storeyed house in 
Botataung. If I die you build that mosque.* 

Further on he said : 

For the last ten years before his death be kept 
on saying that he Intended to build a mosque and 
that 1 should build a mosque if he died. When my 
father said this on his death-bed, my aunt Amina 
Bibi and my elder brother Samad and Ma Ohn 
Khin were present. 

Ma Ohn Khio, of course, denies that the 
deceased ever made any such statement, 
bat at its highest this alleged statement of 
the deceased is nothing more than a state, 
ment of a pious intention. He also said in 
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examination.in-chi©f, “the suggestion to set 
aside a certain sum for the waqf was made 
by me. ” thus showing that the deceased 
never made a dedication by way of wakf of 
the sum of one lakh. 

There is also nothing in Mustafa’s evi- 
dence to suggest that the deceased ever 
dedicated any specific immovable property 
by way of wakf. Samad’s evidence is even 
more vague. He says : 

Mahomed Eusoof told his sod to make a wakf 
about 2 or 3 years before his death. I heard him 
say so on several occasions. The last occasion on 
which Mahomed Eusoof told this to his son was 
at his death-bed. He told his son to build a 
mosque. 

Further on he says, “I heard the de- 
ceased say that Es. 1 lakh was set apart for 
a wakf,” a flat contradiction of Mustafa’s 
evidence. In cross-examination he stated: 

Owing to a lapse of time I do not remember 
exactly what Mohomed Eusoof said to his son. 

Amina Bibi says: 

I last heard Mahomed Eusoof speak about build¬ 
ing a mosque about half an hour before his death. 
He then told his son and family to build a 
mosque.” 

Further, “at that moment he did not say 
how much money should be set apart,” In 
cross-examination she said, “he used to 
talk about building a grand mosque at a 
cost of over a lakh of rupees.” 

This is all the evidence regarding the 
alleged creation of a wakf. The learned 
Judge who tried the suit has cited the 
judgment of a Bench of this Court as autho. 
rity for the proposition that the declara¬ 
tion of a wakf can be established by vague 
evidence, but what is meant by this? I 
regret that 1 am unable to understand. 
jWhebher a dedication was made or not is 
.a question of fact, to be proved in the same 
'way as any other fact, and it is for the 
ICourt to decide in each case whether the 
jovidence adduced suffices to prove the fact. 
One thing is absolutely certain, and that is 
that in order to create a wakf, there must 
be a dedication of specific property to the 
charitable purpose. In the extremely vague 
evidence called in this case to establish the 
wakf there is not the slightest suggestion 
that the deceased ever declared that any 
particular piece of land should be reserved 
for the site of the proposed mosque and 
building, or that the expenses of their erec- 
tion should be met from any particular 
fund. This is fatal to the assertion that 
there was a declaration of wakf by the 
deceased. From the evidence it is, in faot, 
clear that what really happened was that 


on several occasions during his lifetime the 
deceased expressed an intention of build, 
ing a mosque some day and then on his 
death-bed expressed the pious hope that, 
if he did not recover so as to be able to 
carry this intention into effect himself, 
his son would do so. After his death 
Mustafa invented the figment of a dedica¬ 
tion of the Botataung land and one lakh of 
rupees in order to be able to carry his 
father’s wishes into effect at the expense of 
the estate. It was easy for him to accom. 
plish his design as the three other heirs 
were a lunatic, a minor, and a Burmese 
woman who knew nothing of Mabomedan 
law or customs ; and subsequently, when 
Ma Ohn Khin began to be obstructive 
regarding the building of the mosque, be 
took advantage of urgent need for cash to 
buy up her interest in the estate. In my 
opinion, it is abundantly clear that no wakf, 
as alleged by respondents 1, 2, and 3 was 
ever created. 

The real case of these respondents rests 
upon the so-called deed of release. Ex. N. 
The appellant, first of all, asserts that it is 
void because it is a mere ratification of the 
deed of partition Ex. D, which is void. For 
respondent 1 it is contended that Ex. N 
is more than a mere ratification, and that 
it is really an acceptance by the appellant 
of the partition of the joint property which 
was made during her minority, and it ifi 
urged that there is nothing in law to pre- 
vent, a joint owner of the property, on 
reaching majority, accepting and agreeing 
to a partition of the joint property which 
was made during his (or her) minority. 
This is undoubtedly true as long as the 
statement was made fairly and honestlyi 
without misrepresentation and without 
concealment of material facts, and, as al 
matter of fact, the appellant is still prt- 
pared to abide by the partition made in 
the dead Ex. D, to the extent to which 
it deals with the estate. The appellant 
really relies on para. 2 of her amended 
plaint, which avers that she was persuaded 
to execute this deed, Ex. N by the fraud of 
respondent 1 who concealed material facts 
and falsely alleged the existence of a wakf. 
It is, in reply, contended on behalf of res¬ 
pondent 1 that fraud was not alleged in tho 
original plaint, but this point is immaterial, 
for the original plaint alleged misrepre¬ 
sentation and undue infiuenoe, and on either 
ground the deed Ex. N must be set aside- 
Respondent 1 was acting in a fiduciary capa¬ 
city to the appellant. He was her elder 
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brothel*. During her minority he adminis. 
tered their father’s estate without authority, 
and by purporting without legal authority 
to act as her guardian he partitioned the 
estate and gave the other heirs shares in 
it, but set apart a very large portion of the 
estate without partitioning it. He set apart 
this portion by persuading a Burn^ese 
woman, a lunatic and a minor that his father 
had made a declaration of wakf in regard 
thereto, although he was well aware that 
his father had done nothing of the kind. 
Within a little more than two months after 
the appellant had attained her majority, he 
persuaded her to execute the deed Ex. N 
although he well knew that she was under 
the false impression that her father had 
created this wakf, which false impression 
had been deliberately induced by him. 
However pious may have been respon. 
dent I’s motive in setting apart this por¬ 
tion of his father’s estate for the erection of 
a mosque and another building, his action 
was plainly fraudulent, within the meaning 
of S. 17, Contract Act, and also amounted 
to misrepresentation within the meaning 
of S. 18 : see 13 Bom 61^ at p. 66. The 
deed, Ex. N is therefore voidable at the 
instance of the appellant, under S. 19. 

It is claimed on behalf of the respondents 
(except the fourth, Ma Ohn Khin), that 
before she can succeed in her suit for ad- 
ministration the appellant must get this 
deed Ex. N set aside and this contention 
is correct. It is further urged that before 
the deed can be set aside the burden is 
upon the appellant to show that her suit is 
in this regard within time, under the pro- 
visions of Article 91, Limitation Act. This 
last contention is wrong. As I have said, 
respondent 1 stood in a fiduciary relation to 
the appellant; he was bound to safeguard 
her interest, and he deliberately forfeited 
them. Under the circumstances, the bur- 
den lay heavily upon him to prove that the 
appellant’s suit was out of time, and that 
she had definite knowledge of the facts 
constituting the fraud or misrepresentation 
of respondent 1 at a date beyond the sta¬ 
tutable period: 20 I A 1* at p. 6. 26 0 W N 
517* at p. 628 & 48 Cal 119* at p. 122. The 
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so-called deed of release, Ex. N must there, 
fore be set aside. It is necessary to deal with 
the case of respondent 4, Ma Ohn I^hin. It 
is now urged on her behalf that she is 
entitled to her share in that part of the 
estate which has not yet been administered 
but this argument cannot prevail. By the 
deed Ex. 3, she sold all her right, title and 
interest in her late husband's estate to 
Mustafa for a sum of Rs. 45,000. She has 
received the consideration. She entered into 
this agreement with her eyes open and she 
was a woman of full age. She was in urgent 
need of cash at the time, and she allowed 
herself to be bought out and her objections 
to the proposed wakf to be silenced by this 
cash payment. She cannot now receive any. 
thing. She is therefore dismissed from the 
suit, bub as she was a necessary party to 
the original suit in order that all the 
matters in issue might be decided, her 
taxed costs of the suit and this appeal will 
be paid out of the estate. 

The share of the estate which she re- 
ceived under the deed of partition Ex. D, 
and also the share which (but for the deed 
of sale Ex. 3) she would have received out 
of the unadministered portion of the estate, 
will be divided among the other three heirs 
in accordance with their respective shares. 
As it has been decided that no wakf was 
ever established, the question, which has 
been raised, whether the sum of Rs. 45,000 
was paid to Ma Ohn Khin out of the sum 
of one lakh set apart for the building of 
the mosque or out of the rest of the estate, 
becomes of no importance. All the cash of 
which the deceased died possessed, less the 
sum of Rs. 45,000 paid to Ma Ohn Khin, 
will have to be divided among the other 
three heirs. The Advocate.General is an 
unnecessary party to this suit, and be is 
dismissed from the suit without costs. The 
judgment and decree of the Original Side 
of this Court are set aside. The appellant 
is entitled to a decree for administration 
against all the remaining respondents, and 
these respondents must personally pay her 
costa of this appeal and the original suit. 
As the appellant was permitted to sue in 
forma pauperis and to appeal in forma 
pauperis, the court-fees payable on the 
plaint and on the memorandum of appeal 
will be recoverable from these respondents 
and will be a first charge on their shares 
of the estate. There will be a preliminary 
decree in the usual form for the adminis- 
tration by the Court of the unadministered 
portion of the estate of the deceased Moha. 
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med Yusuf. The unadministered portion 
comprises the whole estate, except that 
portion dealt with and partitioned by the 
deed of partition Ex. D. It includes inter 
alia (l) the land in Botataung and the sum 
of one lakh of rupees set apart for the 
mosque and three storeyed building, (2) 
jewelleries, cash and investments and other 
moveables not partitioned by Ex. D (3). 
the rents and profits received, or which 
ought to have been received but for his 
own default, by respondent 1 from the 
unadministered portion of the estate and 
from the administered portion during the 
period when it was in his possession, (4) 
the share of I\Ia Ohn Khin which she 
received under Ex. D and which she might 
have received in the administered portion 
of the estate, which share is to be divided 
among the other three heirs in accordance 
with their respective shares. In the estate 
now to be administered, the appellant 
Rabima Bibi is entitled to a quarter share, 
respondent 2, Zohara Bibi, is entitled to a 
quarter share, and respondent 1, S. Mustafa, 
is entitled to a half share. The suit will be 
remanded to the Original Side, for the 
necessary accounts and inquiries to be made 
by the Ollicial Referee and for his report, 
and for a final decree to be passed and for 
the delivery of possession of their respec- 
tive shares to the three remaining heirs. 

Roberts C. J.—This is an appeal from 
a judgment of Ba U J., dismissing a suit 
brought by one Rahima Bibi for adminis¬ 
tration of the estate of her father Mobamed 
Yusuf, and for consequential relief. Moha. 
med Yusuf died in Rangoon in February 
1928, when the plaintiff.appellant was 
about 13 years old. He left a widow, Ma 
Ohn Khin, who is respondent 4 and by 
whom he had children, S. Moostafa, res. 
pondent 1, a son, and Ma Bi, otherwise 
known as Zohara Bi, a lunatic daughter, of 
whose estate her paternal aunt Amina Bibi 
was appointed guardian by order of the 
Court. The appellant is a daughter by an- 
other wife who predeceased Mobamed 
Yusuf. On the death of Mobamed Yusuf 
respondent 1 took possession of the estate 
and on 28th February 1929 there was an 
agreement between Ma Ohn Khin and 
Moostafa, both for himself and as younger 
brother of Ma Bi, and also as natural guar, 
dian of the appellant, to refer to Mr. S. 
Hbar all matters respecting the administra¬ 
tion of the estate. This is Exhibit A. The 
agreement set out that a piece of freehold 
land in Botataung Street, measuring 57i 


feet by 100 feet and known as fifth class 
Lots Nos. 2 and 3 in Block J. and valued 
at Rs. 25,000 ba set apart for the purpose 
of erecting a musjid on 57i feet by 75 feet 
out of the said land and a three-storeyed 
pucca house on the remaining 57i feet by 
25 feet and that a sum of rupees one lakh 
be taken out of the estate of the deceased 
for the erection thereof. Accordingly, there 
was an award by Mr. Dhar, which is Ex. B. 

In pursuance of the award there was a 
deed of partition of 15th July 1929, (Exhi¬ 
bit D) and a deed of conveyance of the 
same date (Ex. E) reciting the existence of 
a wakf, and the heirs conveyed to Moostafa 
as mutwalli thereof the land to erect the 
said masjid. Moostafa did not take out an 
Originating Summons in order to have the 
existence of a wakf declared by the Court 
but he obtained letters of administration to 
the estate of his deceased father. 

Exhibit C is also dated 15th July 1929. 
It is a release by Ma Ohn Khin of all claims 
on the estate in consideration of receiving 
certain lands, valued at Rs. 54,000 and a 
sum of Rs. 426-14.0 in cash, and a declara. 
tionthat after having provided for the wakf 
any residue from the lakh of rupees shall 
be divided amongst Ma Ohn Khin and the 
other heirs pro rata. The appellant now 
says that no wakf was ever created, but 
the learned Judge has held that it was. By 
various other deeds executed on 30th No. 
vember 1931, it was agreed that the sums 
expended in buying out Ma Ohn Khin and 
on the masjid should come out of the estate. 
Moostafa as mutwalli released himself as 
administrator from all claims relating te 
the wakf, and as administrator he conveyed 
the lands in respect of which a wakf was 
alleged to have been created to himself as 
mutwalli; and the lands due under the 
partition to him, to himself as heir. On the 
same date the appellant executed a deed, 
which is Ex. N. She acknowledged the 
receipt of her share and released Moostafa 
from all further claims. She must be held 
to have been at maturity on this date. 
According to her own affidavit (Ex. J), there 
was a note in her father’s handwriting to 
say she was born on 26th September 1913. 
This date was noted in an account book by 
Mobamed Ynsuf in 1913 and the date of 
her birth is recited in Ex. A, dated 28bl> 
February 1929| and in the deed of partition 
dated 16th July 1929, so that it is clear 
that the note was already in existence on 
those dates. The plaintiff pleads that in 
1935 she realized for the first time that m 
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the deed which she signed on 30bh Novem. 
ber 1931, the existence of a wakf had been 
taken into consideration. Her husband gives 
evidence that in 1935 she said on being 
told that there was a wakf that no wakf 
had ever been made. The learned trial Judge 
has rightly held that the purported agree¬ 
ment of 28th February 1929 is null and 
void. I agree with him and it follows that 
the supposed award and deed of partition 
are of no effect. He has then held that 
Ex. N entered into by the appellant on 
maturity is a valid release and not a mere 
purported ratification of void agreement 
made during minority. The first question we 
have to consider is whether a valid wakf 
was created by the deceased. Moostafa’s 
account of it is as follows : 

My father said by word of mouth to make a 
wakf. Ha said, ‘I have deposited money with tho 
Chettyar. If I recover from my illness I will build 
a mosque and a tbre&*storeyed house in Botataung. 
If I die you build the mosque.’ My father said 
this several times during his lifetime: I cannot .say 
how many time}. Even on the night on which he 
died ho said this in his death bed. Jly father did 
not say this during his last illness. He used to be 
ill off and on. I do not remember when he said 
this. He used to say this even ten years before his 
death. For the last ten years before bis death he 
kept on saying that he intended to build a mosque 
and that I should build a mosque if be died. 

At another point in his evidence he says: 

Before my father died and while ho was ill he 
told me in the presence of my aunt Ameena Bibi 
and my cousin Bamad to build a mosque there. 

Then he says : 

In 1939 a number of deeds were signed. I, 
Bahima Bl and Ma Ohn Khln made over the 
matter to Mr. Dhar. We three went to Mr. Dhar 
and I left the matter to Mr. Dhar to do what he 
ehould in the way of legal documents. The plain¬ 
tiff and Ma Ohn Khln knew about the wakf and 
they both agreed to it. The suggestion to set 
aside a certain sum for the wakf was made by me 
As the other two were women they did not know 
anything about it. They agreed to what was sug¬ 
gested by me. Before going to see Mr. Dhar. thev 
knew about the wakf. ^ 

In his cross examination he said : "l 
created the wakf because my father had 
left word with me.” It seems clear from 
this that no specific sum was ever men¬ 
tioned by the deceased, who could have 
made the appropriation complete in his 
lifetime. Mustafa's own evidence falls short 
of establishing the fact that he did so. It 
is admitted that Mr. Dhar, who has the 
misfortune to be blind, took all his instmo. 
tbns from Mustafa and he said in his 
evidence that the recital stating that the 
Ute Mohamed Yosaf left directions for the 
transfer of the property for the porpose of 


a wakf was inserted by him on instructions 
which be received from respondent 1. 
Eahima Bibi said in her evidence that she 
did not know that her father had made a 
wakf during his lifetime. Ma Ohn Khin, 
the widow, said that she knew her husband' 
had never dedicated any property for reli. 
gious purposes. Ameena Bibi says that she 
heard a conversation which took place 
about half an hour before Mohamed Yusuf’s 
death and that at that moment he did not 
say how much money should be set apart, 
but that' on previous occasions he had said 
he would build a mosque at a cost of over 
a lack of rupees. Samad was called as a 
witness and said he was present at the 
death.bed and beard the deceased say that 
a lakh of rupees was set apart for the 
wakf. In cross-examination he said that 
owing to the lapse of time he did not 
remember exactly what Mohamed Yusuf 
said to his son. The mosque was completed 
in 1932. Samad claimed to be a trustee of 
tho mosque but there was never any meet- 
ing of the trustees which he attended. In 
re-examination he said that there had been 
two or three meetings of the trustees but 
nothing was recorded by them. 

Bearing in mind the decisions in 10 Cal 
533® where it was held that the '*appro- 
priation must be at once complete in order 
to satisfy the requirements of a valid wakf” 
and in 11 Pat 288® (see p. 324 where the 
above case was followed), I have come to 
the conclusion, in agreement with my 
learned brother, that no valid wakf was 
ever here created. I have had the advan- 
tage of reading his judgment and I agree 
with him that the deed Ex. N must be set 
aside both by reason of misrepresentation 
on this point and also by reason of undue 
influence. The judgment and decree of the 
Original Side of this Court must be set 
aside. The appellant is entitled to a decree 
for administration, as there will be a pre- 
liminary decree for the administration by 
the Coart of the nnadministered portion of 
the estate of the deceased. In all respects 
I agree with the order proposed to be made 
by my learned brother. 

D.S./r.K. Case remanded. 

4 ^_ _ 

6. Jugatmonl Obowdranl v. Bamjani Blbee, (1884) 

10 Oal 688. 

6. Muhammad Kazim v. Abl Baghir, (1932) 19 
A I B Pat 88=186 I 0 417=11 Pat 388=13 
P L T 817. 
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Mosely and Dunklet JJ, 
Bhimbai Morarji & Co. — Appellants. 

V. 

Hargovind Mohanlal Firm and others 

— Respondents. 
First Appeal No. 42 of 1937, Decided on 
14th December 1937, against decree of 
Dist. Court, Amherst, D/- 2nd March 1937. 

(a) Civil P. C. ( 1908 ), O. 26 — It is not open 
to Court to refer to Commissionerfor accounts, 
an issue as to vtrhether there was mutual, open 
and current account between parties — Such 
procedure is unwarranted by O. 26. 

It is not open to a Court to refer for decision to a 
Commissioner for accounts, an issue as to whether 
there was a mutual, open and current account 
"between the parties. Such procedure is unautho¬ 
rized by O. 26. All that can be referred to the com¬ 
missioner is an enquiry into the nature and course 
of dealings and the amount, if any. due. The further 
question whether the dealings constituted in law 
a mutual account is one of law and cannot be 
referred to a Commissioner. [P 270 02; P 271 0 1] 

(b) Limitation Act (1908), Art. 8S — Mutual 
account — To constitute mutual account there 
must be transactions on each side creating in¬ 
dependent obligations on other— Test of mutu¬ 
ality is that dealings between parties should be 
such that balance is sometimes in favour of one 
party and sometimes in favour of other — It 
is sufficient if dealings are such that balance 
might have been in favour of either party — 
Account between parties showing for sufficient 
length of time repayments by defendants to 
plaintiffs to reduce indebtedness — Account 
although starting as mutual account cannot be 
said to continue as mutual account. 

To constitute a mutual account, there must he 
transaction on each side creating independent obli¬ 
gations on the other and not merely transactions 
which create obligations on the one side being 
merely complete or partial discharges of such obli¬ 
gations. The test of mutuality is that the dealings 
between the parties should be such, that the 
balance is sometimes in favour of one party and 
sometimes in favour of the other. If the balance is 
always in favour of one party in the very nature of 
the transactions, then the case is one in which 
there are not separate mutual dealings. On the 
other hand, the mere fact that the defendants have 
been debtors throughout does not show that the 
accounts were not mutual. Whether an account 
is mutual or not depends upon the nature of the 
dealings between the parties. It is sufBcient for an 
account to be mutual, if the dealings are such 
that the balance might have been in favour of 
either party and it is not essential that the 
balance should in fact have been in favour of the 
defendants at some stage. Article 85 applies 
where the nature of the business between the par¬ 
ties is such as to give rise to reciprocal demands, 
that is to say, where the dealings are such that 
sometimes the balance is in favour of one party 
and sometimes in favour of the other. [F 271 C 2; 

P 272 0 1] 

Although the criterion of shifting balance is 
not conclusive to show that the account did not 
start as or did not continue as a mutual one, yet 
when an account has started as mutual one, and 


thereafter one side is always indebted to the other 
and the course of dealings between the parties 
consists merely of partial repayments of that in¬ 
debtedness and incidental and passing small trans¬ 
actions creating independent obligations on one 
side, but insignificant in amount and never such as 
would by their nature be likely to result in that 
party being able in a position to make a demand 
on the other, the account ceases to retain its 
character of mutuality. [P 272 0 1] 

Where therefore the accounts between the parties 
for a sufficient length of time merely show repay¬ 
ments on account by defendants to the plaintifis 
to reduce their iudebteduess, it cannot be said 
that the account continues to be a mutual one at 
all : AIR 1923 Bom 82 ; AIR 1936 Rang 495 
and AIR 1937 Rang 340, Rel. on. [P 272 0 Ij 

Anklesaria — for Appellants. 

Eafi — for Bespondents. 

Mosely J. — In the suit under appeal 
instituted on 14th March 1936, the plain¬ 
tiff, appellants, Bhimbai Morarji & Com. 
pany by their managing partner B. Morarji, 
sued the firm of Hargovind Mohanlal 
which appears to have been dissolved in 
1935, and three partners in that firm, 
Hargovind Dullabdass, Mohanlal Mathur. 
das and one other, for Es. 8100, the 
balance due after waiving some Es. 2500 
or more, on what the plaintiffs said was a 
mutual, open and current account which 
had started on 7th November 1916. The 
defendants in their written statement said 
that they commenced dealing on the date 
in question with the plaintiff firm and 
dealt in partnership in teak timber. They 
went on to say (para. 3) that their late 
firm continued dealings with the plaintiffs 
on the basis of “an account” up to 22nd 
July 1935, the course of dealings between 
the parties being that the defendants gene¬ 
rally borrowed further sums from the 
plaintiffs and from time to time made 
payments, and that they were given credit 
for any brokerage earned by them etc. 
They said, para. 10, that there was never an 
open, mutual and current account between 
them and the plaintiffs at least as from 
the end of Samvat 1978 of the Gujarati 
Era equivalent to 1921-22, and that from 
then on, the transactions merely represent¬ 
ed the amount previously due to the plain¬ 
tiffs and their repayments on account and 
to interest due. Two issues were framed: 
(l) as to whether there was a mutual, o^n 
and current account between the parties, 
and (2) if so, how muoh was due to th& 
plaintiffs. 

The trial Conrt took the course of rtfor- 
ring both these questions to a Commissioner 
for accounts. This procedure is clearly nn- 
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authorized by O. 26, Civil P, C. What could 
have been referred to the Commissioner 
was an enquiry into the nature and course 
of the dealings and the amount, if any, due. 
The further question, whether the dealings 
proved constituted in law a mutual account, 
is an inference to be drawn from the 
fact, and therefore a question of law. How¬ 
ever, the parties consented throughout to 
the course taken. The Commissioner repor¬ 
ted that the account was a mutual, open 
and current account and that the amount 
claimed by the plaintiffs was due from 
the defendants. Both parties submitted 
accounts to him: the plaintiffs' accounts 
were filed with the plaint and the defndants’ 
with the written statement. The Commis¬ 
sioner proceeded further to examine evi¬ 
dence tendered by the plaintiffs as to their 
accounts. The defendants did not adduce 
any evidence before the Commissioner bar¬ 
ring that of the accounts. The trial Court 
found (in my opinion wrongly) that the 
account was not an open one, and (in my 
opinion rightly) that the account was not 
a mutual one. From this finding, the plain¬ 
tiffs have now appealed. It is contended on 
behalf of the plaintiffs-appellants that an 
account which has once started as a mutual 
account does not cease to retain its charac¬ 
ter of mutuality until that is abrogated by 
a settlement or agreement between the 
parties. The learned advocate however had 
in the course of the argument to abandon 
this contention and admit that an account 
which once started as a mutual account 
could cease to be mutual account ipso facto 
by the conduct of the parties and the 
actual cessation of any mutuality in the 
course of their dealings. The trial Court 
dismissed the suit as barred by limitation. 
The article of limitation applicable to this 
suit is Art. 85, which reads : 

For the balance due on a mutual, open and 
current aooount, where there have been reciprocal 
demands between the parties. 

The limitation fixed is three years from 
the close of the year in which the last 
item admitted or proved is entered in the 
account, such year to be computed as in the 
account. It may be added that the “year” is 
the year according to which accounts were 
kept between the parties, that is to say in 
this case the Gujarati year which ends some 
time either in October or in November of 
our calendar year. I do not propose in this 
judgment to go into the numerous autbo. 
rities in England and in India on the sub¬ 
ject of mutual accounts, many of which 


have been recently dealt with in 1937 
RLE 240^ and in 1937 RLE 254.^ The 
judgments in those cases, as it happens, 
were by my brothers Dunkley, and myself. 
The plaintiffs, of course, based their claim 
in suit on the accounts filed by them evin¬ 
cing that claim. Looking through these 
accounts I should find considerable diffi¬ 
culty myself in holding that there was any 
real mutuality in the accounts after the 
very first year in which they were opened. 
This first year deals with two kinds of 
transactions in which large sums were paid 
by one firm to the other. It would appear 
that the plaintiffs were financing shipments 
of timber to Bombay, which timber was 
bought in partnership with the defendants. 
This year’s accounts close with a credit in 
favour of the defendant firm of over Rs. 6000. 
That credit was more than extinguished 
the next year, 1917-18, by a payment in 
favour of the defendants of Rs. 15.000 
which left them in debt to the plaintiff 
firm to the tune of over Rs. 9000, and the 
defendant firm continued to be largely in 
debt to the plaintiff firm from that day on. 

To constitute a mutual account, there 
must be transactions on each side creating 
independant obligations on the other, and 
not merely transactions which create obli. 
gations on the one side, those on the other 
being merely complete or partial discharges 
of such obligations. It has often been said! 
that the test of mutuality is that the dealings* 
between the parties should be such that 
the balance is sometimes in favour of one 
party and sometimes in favour of the other. 

If the balance is always in favour of one 
party in the very nature of the transactions, 
then the case is one in which there are not 
separate mutual dealings. On the other hand 
it has been said—and said, I think, consis¬ 
tently by the Bombay High Court, for) 
example in 47 Bom 128® at p. 134—that 
the mere fact that the defendants have been 
debtors throughout does not show that 
the accounts were not mutual; whether an 
account is mutual or not depends upon the 
nature of the dealings between the parties. 

It is sufficient for an account to be mutual 
if the dealings are such that the balance 

1. Ramaswamy Chettyar t. M. 8. M. Cfaettyar 

Firm, (U<86) 28 A 1 B Rang 495=166 I 0 184 
=1987 BLR 240. 

2. Bengal Burma Trading Co. v. Burma Loan 
Bank. (1987) 24 A 1 B Bang 840=172 I 0 887 
=1937 B L B 264. 

8. Satappa v. Annappa, (1928) 10 A I B Bom 82 
=76 I 0 116=47 Bom 128=24 Bom L R 
1284. 
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might have been in favour of either party, 
it is not essential that the balance should 
in fact have been in favour of the defen. 
dants at some stage. Then again, it has 
been said that the Article applies where 
the nature of the business between the 
parties is such as to give rise to reciprocal 
demands, that is to say, where the dealings 
are such that sometimes the balance is in 
favour of one party and sometimes in 
jfavour of the other. 

While the criterion of a shifting balance 
is not conclusive to show that an account 
did not start as, or did not continue as, a 
mutual one, yet where an account has 
started as a mutual one, and thereafter one 
side is always indebted to the other and 
the course of dealings between the parties 
consists merely of partial repayments of 
that indebtedness and incidental and 
passing small transactions creating indepen. 
dent obligations on one side, but insigni. 
ficant in account, and never such as would 
by their nature be likely to result in that 
party being able to be in a position to make 
a demand on the other, then, in my opinion, 
the account ceases to retain its character 
of mutuality. The present case however 
is, I think, far simpler, for there can be no 
doubt — and it is not disputed now — that 
if the accounts between the parties for a 
sufficient length of time merely show re. 
payments on account by the defendants to 
the plaintiffs to reduce their indebtedness, 
then it cannot be said that the account 
continues to be a mutual one at all. (The 
judgment then discussed the evidence and 
proceeded.) 1 fail entirely to see how when 
a request for payment is not made, and 
must be presumed to have been waived as 
a trifling sum not worth claiming, (for 
there is no evidence whatever nor is it even 
claimed by the plaintiffs that the defen. 
dants intimated in any way their intention 
to them to claim this sum or credit of 
this sum in their books), the plaintiffs 
can of their own volition create an element 
of mutuality in accounts, which have long 
ceased, probably for nine or more years 
and in any case certainly for four or more 
years, to bear the character of mutuality, 
merely by making an entry in their ao. 
counts at the close of the year, obviously 
for the purpose of creating a “ mutual ” 
transaotion. For another reason too I should 
hold that such a transaotion must be 
ignored on the doctrine that it is merely 
a passing and incidental one, just as it has 
ifrequently been held that a passing and 


incidental overpayment of an overdraft 
by a cuatomer of a bank to the bank does 
not constitute a loan to the bank, or ipso 
facto make the dealings between the bank 
and customer mutual. 

I think it will be useful here to give as 
illustration of what I mean a reductio ad 
absurdum. This sum of Rs. 9.9.0 is, of 
course, trivial in comparison to the amount 
of the sum claimed by the plaintiffs as due 
to them. Let us take a sum a little less, 
and imagine that the plaintiffs had sent a 
letter understamped to the defendants at 
Moulmein and that the defendants had to 
pay an anna or two postage on that letter : 
the defendants made no claim on the plain, 
tiffs for payment in cash of that anna or 
two, nor even indicated in the course of 
business to the plaintiffs that they desired 
to be credited that sum of an anna or two 
in the accounts, but the defendants’ clerk 
accidentally met the plaintiffs in Rangoon 
and mentioned it to them, and then the 
plaintiffs of their own volition and without 
consulting the defendants credit the defen. 
dants in their account the sum of one or two 
annas for postage underpaid ; I do not think 
it could conceivably be said in this case 
that such an entry made by the plaintiffs 
could restore to the accounts the element 
of mutuality which it had lost, and I think 
that argument equally applies to the item 
of Rs. 9 . 9.0 now in question. For these 
reasons I am of the opinion that the Dis¬ 
trict Court was right in dismissing the 
plaintiffs’ suit, and this appeal will be dis. 
missed with costs. 

Dunkley J. — I agree. At the end of 
October 1925 the plaintiff.appellant ex. 
pressed his intention of closing the account 
with the defendant firm by sending a 
notice demanding payment of the balance 
due in cash or in the form of a promissory 
note, and unless mutuality was restor¬ 
ed by subsequent transactions, the account 
would cease to be mutual from that date. 
After that date there are in the accounts 
no items which could by any stretch of 
imagination be called mutual items except 
a few very small items which, although 
they may possibly have created indepen¬ 
dent obligations, fall within the category 
mentioned by my learned brother, namely 
that they were of such a minor character 
that there was no possibility of the account 
ever reaching that state in which the 
defendant firm might have a reciprocal 

demand against the plaintiff. 

B.M./B.K. Appeal dismissed* 
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full bench 

Roberts 0. J., Dunklet and 
Braund JJ. 

Soonoiram Ramniranjandas 

Appellant. 

V. 

Junjilal and others — Respondents. 

Civil Ref. No. 8 of 1937. Decided on 
25th March 1938 made by Mosely J. 

ifi !}t Partnership Act (1932), Ss. 69 and 74 
. (b) —Suit instituted by unregistered firm after 
1st October 1933 for debt accruing before 
4hat date—Suit is not barred by S. 69 but is 
saved by S. 74 (b). 

The Act must be construed in its plain terms, 
and where its terms admit of no doubt, anything 
in the nature of speculation as to the intention of 
the Legislature should be avoided. S. 74 (a) saye 
that nothing in the Act shall affect any right 
acquired before the commencernent of the Act ; 
and S. 74 (b) extends this saving clause to any 
legal proceeding or remedy in respect of any such 
right ; that is, any such right as is mentioned m 
sub.s. (a) and has accrued before the commence¬ 
ment of this Act. It would be wrong to say that 
S. 74 (b) saves only suits which are pending at the 
time when the Act comes into force. It saves a 
-remedy, which connotes the right to institute a 
suit as well. Henc'> when a suit has been insti¬ 
tuted after Ist October 1933, by a firm not regis¬ 
tered under the Partnership Act for recovery of a 
debt accruing before that date, the suit is not 
barred by 8. 69 of the Act but is saved by the pro¬ 
visions of S. 74 (b) : Observations of Sulaiman 
■0. J.inAIR 1936 All 3, Approved ; A 1 ^^934 
■ Cal 754, Disseyit.; 163 I 0 703 and 64 C L J 554, 
.Expl.: AI R 1935 Lah 893, Disting [P 273 C 2; 

P 274 C 1, 2] 

Clark — for Appellant. 

Paget — for Respondents. 

Roberts C. J. — The questions referred 
•io the Full Bench of this Court for deci- 
'Sioa are as follows : 

1. When a suit baa been instituted after 1st 
■October 1933, by a firm not registered under the 

Partnership Act (9 of 1932) for recovery of a debt 
. accruing before that date, is the suit barred by 
S. 69 of the Act, or is it saved by the provisions of 
S. 74(a) or 8. 74 (b), Partnership Act (Act 9 of 
1932)? 

2. In any ease, if a suit Is brought by a firm not 
registered under the Act, can such a defect be 

• cured by subsequent registration of the firm before 
the decision of the suit or the appeal from the 
suit ? 

The matter arose In the following way: 
The appellants-pUintiffs, a firm of mer. 

• chants, sued the xespoodents for the sum 
of Rs. 2712-10-0 due on a promissory note 
-dated 7th March 1932. The suit was filed 

on 28th February 1935, and at this date 
the plaintiff firm was not registered under 
the Fartn^bip Act. S. 69, sub. sa. (l) and 
s(2) of that Act run as follows : 

1988 B/36 & 36 


(1) No suit to enforce a right arising from a 
contract or conferred by this Act shall be insti¬ 
tuted in any Court by or on behalf of any person 
suing as a partner in a firm against the, firm or 
any person alleged to be or to have been a partner 
in the firm unless the firm Is registered and the 
person suing is or has been shown In the Register 
of Firms as a partner in the firm. 

(2) No suit to enforce a right arising from a 
contract shall be instituted in any Court by or on 
behalf of a firm against any third party unless the 
firm is registered and the persons suing are or 
have been shown in the Register of Firms as part¬ 
ners in the firm. 

By S. 1, sub.s. (3) of the same Act, the 
Act came into force on 1st October 1932, 
except S. 69, which came into force on Ist 
October 1933. S. 74 runs as follows : 

Nothing in this Act or any repeal effected there¬ 
by shall affect or be deemed to affect (a) any right, 
title, interest, obligation or liability already 
acquired, accrued or incurred before the com¬ 
mencement of this Act, or (b) any legal proceeding 
or remedy in respect of any such tight, title, 
interest, obligation or liability or anything done 
or suffered before the commencement of this Act, 
or (c) anything done or suffered before the com- 
mcDccTB^ob of this Act. 

The remaining sub-sections are nob 
material. In my opinion, there is no ambi- 
guity in S. 74 of the Act. It was pointed 
out by Baron Parke in (1852) 21 L J Ex 
161* at page 191 that in interpreting a 

statute 

words which ate plain enough in their ordinary 
sense may. when they would involve any absur- 
dity, or inconsistency or repugnance to the clear 
intentions of the Legislature, to be collected from 
the whole of the Act or Acts in pari materia to be 
construed with it, or other legitimate grounds of 
interpretation, be modified or altered so as to avoid 
that absurdity, inconsistency or repugnance, but 
no further. ^ 

It is argued that the intention of the 
Legislature was nob to enforce the pro- 
visions of S. 69 till 1st October 1933, 
but that after that date it was to apply to 
all suits which an unregistered firm desired 
to bring, and that the words in S. 74 in 
their ordinary sense are repugnant to that 
clear intention and must be read as though 
they were "any legal proceeding or remedy 
taken before the commencement of this 

Act.” 

I respectfnUy agree with the judgment 
of Sulaiman 0. J. in 68 All 495=* at p. 500 
which is alluded to in the order of refer¬ 
ence. Wo must construe the Act in its 
plain terms, and where its terms admit of 
no doubt anything in the nature of speou- 
lation as to the intention of the Legislature 

1. Miller V. SalomonB, (1862) 21 L J Ex 161. 

2. Dalmal Patshotamdafl v 
(1986) 28 A I E All 8—160 I 0 277—68 All 

496=1986 A L 7 1246. 
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should be avoided. S. 74 (a) says that 
nothing in the Act shall affect any right 
acquired before the commencement of the 
Act ; and S. 74 (b) extends this saving 
clause to any legal proceeding or remedy in 
respect of any such right; that is, any such 
right as is mentioned in sub-s. (a) and has 
accrued before the commencement of this 
Act. It appears that as the case cited came 
before a Bench in Allahabad by way of 
revision only, the learned Chief Justice was 
reluctant to interfere, but the force of his 
reasoning remains unimpaired. It seems 
unnecessary to me to repeat all his obser¬ 
vations upon the matter before us now ; 
they clearly set out the law as I under¬ 
stand it to be. In 62 Cal 213® a contrary 
decision was arrived at, the Judges being 
of opinion that the words “before the com¬ 
mencement of this Act” might be taken as 
referring to the legal proceedings or remedy 
in respect thereof. The matter was ap. 
proached from an angle which, with all 
respect, I cannot help regarding as danger¬ 
ous ; for having first imputed an intention 
to the Legislature, the Court then endea¬ 
voured to interpret the Act as expressing 
that intention, instead of construing its 
plain words in their ordinary and natural 
meaning. In my opinion in so doing the 
use of the phrase “any such right” in 

5. 74 (b) was lost sight of; it must refer to 
a right under S. 74 (a), namely a right 
which accrued before the commencement 
of the Act. There is nothing in the Act 
which says when the legal proceeding is to 
be taken or the remedy to be enforced. 
According to Wharton’s Law Lexicon, a 
remedy is “the legal means to recover a 
right,” and if a remedy exists in respect of 
a right accrued before the commencement 
of the Act, the section says in the clearest 
possible language that it shall not be 
affected either by S. 69 or any other section. 

In 39 0 W N 1080,* which was cited in 
argument, the effect of S. 74 (b) was not 
considered. In 40 C W N 1180,® Mitter J. 
said that sub-s. (b) only dealt with legal 
proceedings already commenced before the 
Partnership Act came into force and fol¬ 
lowed the two previous decisions, but he 
appears not to have considered the word 

8 Surendranath De v. Manohar De, (1934) 21 A 

I R Cal 764=163 I 0 671=62 Cal 213=39 0 

W N 67. ^ , 

4. Basanta Kumar v. Durgadas, (1936) 163 I 0 

703^39 OWN 1080. 

6. Ram Sundar Bhowmick v. Madhu Sndhan Deb 

Nath, (1936) 40 0 W N 1180=64 0 J L 664. 


remedy”. I do not find it easy to see how 
there can be a “pending remedy,” though 
a legal proceeding may be “pending”. Thus 
in my judgment, it would be wrong to say 
that S. 74 (b) saves only suits which are 
pending at the time when the Act comes 
into force. It saves a remedy, which con- 
notes the right to institute a suit, as well. 
The case in 17 Lah 275® was referred to : 
it is however distinguishable because the- 
cause of action was there held to have- 
arisen after the date of the commence¬ 
ment of the Act and upon that ground the- 
saving clause would have no application. 
Put shortly, then the appellants had a 
remedy in respect of a right accrued before 
the commencement of the Partnership Act, 
1932. They could institute a suit and this 
remedy is not affected by the Act, by 
reason of the express provisions of S. 74 (b). 
In these circumstances, I would answer the 
first question propounded in the aflSrma. 
tive; in my opinion the second question 
thereupon becomes academic and it is- 
therefore unnecessary to answer it because' 
it does not directly arise. We fix the advo- 
cate’s fee in this reference at ten gold’ 
mohurs; costs of this reference to be costs- 
in the appeal. 

Dunkley J.—I agree with the answer 


proposed by my Lord the Chief Justice. In- 
the decisions to the contrary which he has- 
mentioned, the learned Judges have, with- 
the greatest respect, apparently overlooked' 
the fact that the provisions of S. 74, Part, 
nership Act, are of general application and 
apply to the whole Act, and not merely to- 
Ch. 7. The interpretation which they have' 
placed on S. 74 would have a curious effect 
if applied to certain other sections outside- 
Ch. 7, e.g. S. 42 (d). The terms of S. 74 (bh 
are to my mind perfectly plain, and how 
the adverbial phrase 'before the commence, 
ment of this Act’ can be held to qualify 
the nouns “proceeding or remedy” I am- 
unable to understand. Set out in full, 
S. 74 (b) would read as follows ; 

An; legal proceeding or remedy in respect ofany 
right, title, interest, obligation or liability already 
acquired, accrued or incurred before the commen¬ 
cement of this Act, or in respect of anything done- 
or suffered before the commencement of this Act. 


When set out in this way, the provisions-^ 
of the clause are so plain as hardly to giv& 
room for comment. As my Lord has said, 
even if the word “pending” be introduced 
(quite unjustifiably) before “legal proceed- 
6. Krishnan lial Ram Dal v. Abdul Ghafoz- 
Kbsn, (1936) 22 A I R Lah 893=160 1 0 613- 
=17 Lah 276=88 F L R 633. 
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ing,” it is difficult to understand what could 
be meant by a “pending remedy’’, I agree 
that the answer to the first question should 
be that the suit is not barred, but is saved 
by the provisions of S. 74(b) of the Act; 
and I also agree that the second question 
does not then arise. 

Braund J.—I agree and have nothing 
to add. 

D.s./r.K. Answer accordingly. 
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MOSELY AND DUNKLEY JJ. 
Fatima Bibi and others — Appellants. 

V. 

Ma Toke — Respondent. 

First Appeal No. 46 of 1937, Decided on 
2nd December 1937, against decree of Dist. 
Court, Sagaing, in Civil Suit No. 12 of 1935. 

Civil P. C. (1908), S. 11—Suit for letter, of 
administration—Order while affirming claim¬ 
ant’s legal status, finding that rival claimant 
was heir of deceased—Finding held incidental 
and unnecessary and could not act as res judi¬ 
cata. 

In a suit for letters of administration, an order 
while affirming the claimant's status as the legal 
son of the deceased and granting him letters of 
adminietration, also incidentally contained a find¬ 
ing that the rival claimant was the legal wife and 
heir of the deceased. But as the claimant was 
entitled to 14 annas share and rival claimant to 
only 2 annas share, the former was entitled to the 
letters: 

Held that the finding regarding claim of rival 
claimant was merely incidental and unnecessary 
to arrive at and was therefore not res judicata. 
All that the Court should have done was to express 
an opinion that the evidence proved the rival 
claimant to be the legal married wife of the 
deceased : A I B 1923 Bang 257, Bitting. 

[P 276 C 2] 

K. 0. Sanyal — for Appellants. 

K. C. Boae — for Respondent. 

Mosely J. — This is an appeal by the 
successful claimant for letters of adminis. 
tratioD, Ahmed Ali Khan, against an order 
which while affirming his status as the 
legal son of the deceased Abid Ali, which 
was in dispute, also incidentally contained 
a finding that the rival claimant, Ma Tok, 
was a legal wife and heir of the deceased. 
The finding went on the principle that 
Ahmed Ali Khan was the eon of the first 
wife Fatima, and entitled to a fourteen 
annas share in the property, whereas Ma 
Toke was only entitled to a two annas share 
and therefore Ahmed Ali Khan had better 
ialaini to letters of administration. In my 
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opinion the finding that Ma Toke was a 
legal wife of the deceased was a finding at 
which it was unnecessary to arrive. It is 
clear that that finding was only arrived at 
because Ma Toke’s status was discussed in 
the judgment before Ahmed Ali Khan’s 
status was discussed, and that again appears 
to have been merely the case because Ma 
Toke filed her application for letters a little 
earlier than Ahmed Ali Khan The finding 
as to Ma Toke’s status was unnecessary. 
The Judge’s proper course should have 
been merely to say, if necessary, that in his 
opinion on the evidence Ma Toke had proved 
her claim to be a legally married wife of 
the deceased, but that it was unnecessary 
to come to a definite finding on that point, 
once Ahmed Ali Khan had proved his status. 
It is possible, of course, that the Judge did 
this ex majore cautela in case his decision 
was reversed, but in any case I think it was 
unnecessary to come to a definite finding, 
and an expression of opinion would have 
been enough. S. 11. Civil P. C. which deals 
with res judicata, necessitates as a criterion 
for that that an issue decided should be 
one necessary for decision and should be 
heard and finally decided by the Court. As 
the issue proved to be merely an incidental 
one and unnecessary for decision, it cannot 
bo said to have been heard and finally 
decided, or to be res judicata in case there 
is a subsequent suit for a share of inherit¬ 
ance by Ma Toke against Ahmed Ali Khan. 

The decision in 1 Rang 258^ is, of course, 
easily distinguishable from the present 
case, because there the rival claimants 
were mutually exclusive, and there was a 
decision in favour of one of them alone in 
the letters of administration proceeding, 
and that was held, of course, to be res 
judicata in a subsequent suit for a share of 
the whole inheritance. This appeal m^t 
be dismissed on this preliminary point 
with costs, advocate’s fee two gold mohurs. 

Dunkley J.—I agree. It is clear, as my 
learned brother has said, that the decision 
as regards Ma Toke’s status was unneces¬ 
sary, and therefore it cannot be 
have been heard and finally decided. Con¬ 
sequently there was no ground upon which 
this appeal could be brought. 

y.B.B./B.E. Appeal dismissed. 

1. Wanng Hmat V. Ma Htay, (1928) 10 A I B 
Bang 267=76 I 0 494=1 Rang 268. 
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Mosely and Dunkley JJ. 

Ma Hla Mra Rhine — Applicant. 

V. 

Ma Hla Kra Pru — Respondent. 

Civil Eevn. No. 142 of 1937, Decided on 
2 l9t December 1937, against order of Asst. 
Dist. Court, Akyab, D/- 10th May 1937. 

Civil P. C. (1908), O. 11, R. 14—Application 
under O. 11, R. 14 by defendant praying that 
plaintiff be directed to obtain certified copies 
of income-tax returns submitted by him is not 
maintainable — Court has no jurisdiction to 
grant such application — S. 54, Income-tax Act, 
makes such returns confidential — Copies of 
return even if obtained by defendant are in¬ 
admissible in evidence — They do not come 
within provisions of S. 76, Evidence Act. 

Ad application under O. 11, R. 14 by a defen¬ 
dant in a suit praying that the plaintiS should be 
ordered to obtain certified copies of the income-tax 
returns submitted by him, from the Income-tax 
Officer, is not maintainable and the Court has no 
jurisdiction to grant such an application. The 
object of S. 51, Income-tax Act, is to make such 
returns confidential between the assesses and the 
Income-tax Department and against the whole 
world except for certain limited purposes provided 
by the section itself. It would be clearly an evasion 
of the provisions contained in S. 54, were the 
defendant in a Court of law entitled to force the 
plaintiil to obtain and furnish any information 
from the Income-tax Office against his interest 
which the defendant is unable to obtain for him¬ 
self. Even if copies of such documents are obtained 
by the defendant, they are inadmissible in evidence 
unless the plaintifi himself desires their retention. 
Such copies do not come within the provisions of 
8. 76, Evidence Act: A I li 1925 Hang 84; 260al 
281; 82 Mad 62 and AIR 1922 All 37, Ref. 

[P 277 0 2] 

Tun Aung — for Applicant. 

Sein Tun Aung — for Respondent. 

Mosely J.—This is an application in 
revision by the plaintiff in Suit No. 2 of 
1936 of the Assistant District Court of 
Akyab, Ma Hla Mra Rhine, trading under 
the name of U Maung Tha Nyo and Com. 
pany, against an order of the Court made 
on the application of defendant-respon¬ 
dent 9, Ma Hla Era Pru, that the plaintiff 
be ordered, under the provisions of O. 11, 
R. 14, Civil P. C., to obtain certified copies 
from the Income-tax Officer of an assess¬ 
ment of V Maung Tha Nyo and Company 
for the years 1927-28 and 1928-29, and 
also of the statement of the plaintiff’s 
agent made before the Income-tax Officer 
for the assessment of 1927-28. The present 
suit is one by the plaintiff on a mortgage 
bond in favour of U Maung Tha Nyo and 
Company executed by defendants 1 and 2 
the mortgagors. Defendants 3 to 8 are 
the legal representatives of a person who 


bought the mortgaged properties in execu. 
tion of a simple money decree obtained by 
him against the mortgagors and defen. 
dant 9, and present respondent is added as 
a subsequent purchaser of the properties in 
suit from defendants 3 to 8. The applica. 
tion by the respondent was made on the 
ground mentioned in her written statement 
as well as in the application that the plain, 
tiff was not the sole proprietress of the firm 
of U Maung Tha Nyo and Co., that it was 
a partnership firm consisting of the plain, 
tiff and ten other partners, (her children), 
and that the plaintiff had not the sole right 
to sue. 


There was a previous suit between the 
parties in 1927 (it would not appear from 
the records in this Court that the present 
respondent was a party there), the appeal 
from which to this Court is reported in 7 
Rang 296.^ It appears from the judgment 
in that case that the plaintiff had regis¬ 
tered the business under the Burma Regis- 
tratioQ of Business Names Act erroneously 
under the names of her children as well m 
herself; she then sued the respondents in 
the name of the business, and her suit was 
dismissed on a technical ground that she 
had furnished wrong particulars in regis- 
tration and therefore could not enforce her 
rights by suit under S. 6 of the Act. It was 
there said that she had, before judgment 
was passed in that appeal, effected a new 
registration of the business showing herself 
as the sole proprietress, and this is appw- 
ent from Ex. M in the present suit, which 
is a certified copy of the new registration 
which was effected on 29bh March 1928. 
That being so, I totally fail to see how the 
information required by the respondent 
could be in any way relevant for the pur¬ 
poses of this suit. It is naively explained 
by the learned advocate for the respondent 
that the information in question might be 
available for the purpose of prosecuting the 
plaintiff under S. 193, I. P. 0.: vide 8. Mi 
Proviso (a), Income-tax Act 11 of 192f. 
It may be remarked here that this appli¬ 
cation was made, and granted, before any 
evidence whatever had been taken in the 
suit. The plaintiff had not been asked any 
questions on this subject, even had it been 
relevant, and so the respondent’s argument 
is that this was a fishing application to 
supply materials to prosecute the plaintin 
i n case she might subsequently corom« 

1. Maung Tha Nyo and Oo. v. 

(192S^ 16 A I R Bang 260=119 I 0 743 

Bang 296. 
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perjury 1 The learned Assistant District 
Judge remarked in his order that the 
authority on this subject was 1 Bom 496. 
The most cursory search in any common, 
tary under the relevant provisions of the 
Evidence Act, Ss. 123 and 126, would 
have revealed at least three later autho- 
rities 26 Cal 281.^ 32 Mad 62^ and 44 All 
360.^ These cases were decided under the 
Income-tax Act of 1886, where rule 16 
issued under S. 38 of that Act was as 
follows: 

All public servants ate forbidden to make public 
or disclose, except for the purpose of the working 
of Act 2 of 1886, any information contained in 
documents delivered or produced with respect to 
assessments under Part 4 of the said Act and any 
public servant committing a breach of this rule 
shall be deemed to have committed an oflence 
under 8. 166,1. F. C. 

It was held there that the object of that 
provision was to secure the interests of 
those making the returns under the Act, 
and that that rule was not directed against 
their production in a Court of law, S. 54, 
Income-tax Act of 1922 is totally differ¬ 
ently framed, and for a different purpose. 
It says that all particulars contained in 
any statement made, return furnished, or 
accounts or documents produced under the 
provisions of this Act, or in any evidence 
given in the course of any proceedings under 
this Act, other than proceedings under Ch. 8, 
which refers to prosecutions for offences, or 
in any record of any assessment proceeding, 
etc., shall be treated as confidential, and, 
notwithstanding anything contained in the 
Evidence Act, 1872, no Court shall, save as 
provided in this Act, be entitled to require 
any public servant to produce before it any 
such return, accounts, documents, etc-, or to 
give evidence before it in respect thereof. 
This section, of course, in terms prohibits 
any Court from requiring such evidence to 
be given by the Income-tax Officer. 

So far from no authority being available, 
there is a ruling of this Court published in 
1924, 2 Rang 391,* where it was explicitly 
held that income-tax returns, being made 
confidential by B. 64, Income-tax Act and 
the disclosure of their contents, (by the 

3. JakarU v. Hajl Caslm, (1876-1877) 1 Bom 496. 

8. Jadobram Dey v. BuUoram Dey, (1899) 26 Cal 
281. 

4 Yenkataohella Chettiar v. Sampathu Cbettiar, 
(1909) 82 Mad 63=^110 706. 

6. Collector of Jaocpai v. Jamna Prasad, (1933) 
9 A I R All 87=66 10 171=44 AU 860=20 

6. Anwar All v. Tafoaal Ahmed, (1026) 13 A 1 B 
64=84 1 0 487=3 Bang 891. 


public servant), being a punishable offence, 
certified copies of such return do not come 
within the meaning of Ss. 65, 74, 76 and 
77, Evidence Act and are therefore not 
admissible in evidence. That was a case 
where the defendant (not the plaintiff) 
obtained from the Income-tax Officer copies 
of income-tax returns made by the plain¬ 
tiff. It was held tliat S. 76. Evidence Act, 
itself did not authorize the issue of certified 
copies of income-tax returns to the defen¬ 
dant, as no private person (presumably 
other than the plaintiff) had the right to 
inspect them, and issue of these copies was 
clearly unlawful under S. 54, Income-tax 
Act. In the present case it is the defendant 
who seeks to obtain disclosure of these 
returns through the medium of the plain¬ 
tiff, and, of course, exactly the same prin. 
ciple applies. It may be that the plaintiff 
has the right to obtain certified copies of 
these returns for her own purposes, but 
the object of S. 54 was to make these 
returns confidential as between the assesses 
and the income-tax department, and against 
the whole world, except for certain limited 
purposes provided by the section itself. It 
would clearly be an evasion of the prohi. 
bition contained in the section were the 
defendant in a Court of law entitled to 
force the plaintiff to obtain and furnish 
any information from the income-tax office 
against her interest which the defendant 
was unable to obtain for herself. For these 
reasons it is clear that this application 
must be allowed. 

I note that the respondent has already 
been successful in obtaining one document, 
a copy of an order of the Assistant Com¬ 
missioner of Income-tax in appeal, dated 
25th April 1927, marked Ex. 3. That docu- 
ment is inadmissible in evidence unless the 
plaintiff desires its retention. This appli- 
cation will be allowed, and the 
the Assistant District Court set aside with 
costs, which, in view of the nature of the 
application sought to be revised I assess 
at ten gold mohurs. This application has 
succeeded in delaying the suit for nearly a 
year. It is to be hoped that ib will now be 
speedily disposed of. 

Dnnkley J.— I agree. 

R.M./E.K. Application allowed. 
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Baguley J. 

I Maung Pu Tu and another —Applicants. 

V. 

The King, 

Criminal Eevn. No. 509.B of 1937, Decid. 
ed on 15th November 1937, from order 
of Sess. Judge, Prome, D/. 14th Septem. 
her 1937. 

Criminal P. C. (1898), S«. 517 and 520 — 
Case under S. 380 read with S. 411, Penal 
Code — Accused and stolen articles sent by 
police to Magistrate under Se 190, Criminal 
P. C. — No witnesses examined and accused 
discharged — Order of disposal of stolen arti¬ 
cles—Order held passed under S. 517, Criminal 
P. C., and could be interfered with under 
S. 520. 

In a case under S. 380 read with 8. 411, Penai 
Code the accused and the stolen articles were sent 
by the police to the Magistrate under S. 190 (b), 
Criminal P. C. No witnesses were examined and 
the accused was discharged. The Magistrate then 
passed order with regard to the disposal of the 
stolen articles : 

Held that the inquiry had been initiated and 
concluded and hence the order of the Magistrate 
with regard to the stolen articles was under S. 617 
and therefore the Sessions Judge could deal with 
the application filed before him under S. 620, 
Criminal 1?. C.: A I R 1937 Rang 42; 29 Mad 376 
and AIR 1931 Cal 455, Di$cussed. [P 279 0 2] 

Dr, Ba Han — for Applicants. 

Clark — for the Crown. 

Order. — This case comes before the 
Court under the following circumstances: 
Ma Kyin Hla made a report to the police 
at the Paungde Police Station complaining 
that Pu Tu and Ko Ko Gyi had committed 
an offence under S. 380,1. P. 0. The police 
investigated the case and sent both these 
persons up for trial, the charge sheet men. 
tioning S. 380,1. P. C., read with S. 411, 

I. P. C. The papers were transferred to 
First Additional Magistrate, Paungde, who 
entered the case in his Register, directed 
summonses to issue to witnesses and releas. 
ed the accused on bail on their furnishing 
security. The case was then transferred by 
the District Magistrate, Prome, to the 
Second Additional Special Power Magis¬ 
trate. On 25th June 1937, both the accused 
appeared before him with their pleader: 
the complainant and her pleader were also 
present. For certain private reasons, he 
asked them whether they objected to his 
dealing with the case and on their saying 
they had no objection be fixed three days 
for the trial and summoned ten witnesses 
for each day. Before the date fixed for hear, 
ing the witnesses however the complainant 
presented an application for permission to 
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withdraw the case. The Magistrate told 
her she could not do so bub in the end the 
case was withdrawn by the Courb Prose, 
cubing Inspector on instructions from the 
District Magistrate and with the permission 
of the trying Magistrate. This withdrawal, 
under S. 494, Criminal P. C., operated as 
a discharge of the accused. 

When the case was sent up for trial 
there were certain exhibits, mainly jewel¬ 
lery sent up with the case. After the case 
had been withdrawn, the question arose as 
to the disposal of these exhibits. The 
learned Magistrate heard the pleaders who 
appeared for both parties with regard to 
the disposal of the exhibits which had been 
seized by the police and produced in Court, 
and after hearing them he passed orders 
with regard to the disposal of the exhibits 
purporting to act under S. 517, Criminal 
P. C. The two erstwhile accused filed an 
appeal under S. 520, Criminal P. C. against 
the order passed by the Magistrate with 
regard to the disposal of the exhibits. It 
was accepted by the learned Sessions Judge 
as an appeal but after hearing both sides 
he came to the conclusion that he was not 
satisfied that there had been any inquiry 
or trial in the case, so the order passed 
could not have been passed under S. 517, 
Criminal Fj^C., and therefore in his opinion 
it was not a valid and appealable order'’. 
He therefore dismissed the appeal on the 
ground that no appeal lay. It is against 
this order of dismissal that the present 
application in revision has been filed. 

The first point for decision is whether 
the learned Sessions Judge had power to 
deal with the so-called appeal. Strictly 
speaking in my opinion it could not have 
been an appeal in the proper sense of the 
word. If the original order had been passed 
under S. 517 then the application to the 
Sessions Judge would be under S. 520. 

S. 520 is not in the Chapter of the Crimi* 
nal Procedure Code which deals with 
appeals, but S. 520 gives the Sessions 
Court in a case of this nature power to 
modify, alter or annul” the order passed 
under S. 517. This is a statutory right of 
revision, or it may be said of interference 
with any order passed under S. 517 by a 
Magistrate subordinate to the Court of 
Session and the applicants merely wanted 
the Sessions Judge to interfere with the 
order passed by the Magistrate. If the 
order was passed under S. 517 therefore the 
Sessions Judge had power to deal with the 
application whether this application was 
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■strictly an appeal or not. If therefore the 
original order was passed under S. 617, 
the learned Sessions Judge was in error in 
deciding that he had no power to deal 
with it. 

It is argued before me that as orders can 
only be passed under S. 517 with regard to 
property when an inquiry or trial in any 
Oriminal Court is concluded, it must be 
shown that there was an inquiry or trial 
before the Court regarding these exhibits 
«,nd that the inquiry or trial had been con¬ 
cluded. It is argued that as no evidence 
bad been recorded, there was no inquiry 
•held and therefore no inquiry concluded 
;and reference is made to the case in 14 
Rang 633^ in which it is pointed out that 
there may be judicial proceedings which 
are not inquiries or trials and property pro¬ 
duced before the Court in such judicial 
•proceedings cannot be dealt with under 
S. 517 : it must be dealt with under S. 523, 
'Criminal P. C. The case which gave rise to 
that report was one in which property had 
been seized and was made an exhibit in 
the proceedings under S. 512, Criminal 
P. C. In my opinion however in the pre. 
sent case it must be held that there had 
been an inquiry before the Court. The 
accused and the exhibits were sent up by 
the police to the Magistrate under S. 190 
(b) and 8. 190 comes under the Chapter 
headed "Jurisdiction of Courts in inquiries 
and trials” aud Cl. (b) is one of the condi- 
tions requisite for the initiation of proceed, 
tngs. Proceedings therefore in my opinion, 
had been initiated and although no wit- 
cesses had as yet been examined, the pro- 
ceedings having been initiated, an enquiry 
must be held to have begun. It was sug¬ 
gested that in any event it had not been 
concluded and reference was made to 29 
Mad 375.^ This was a case in which a per. 
eon had been sent up for trial by the police 
for an offence under 8. 406,1. P. C. The 
accused however was unable to attend 
Court and he died before any witnesses 
had been examined. Sir Arnold White O. J. 
agreed with the Magistrate that although 
the preliminary steps for a trial were 
taken, it could not be said that "the trial 
has been concluded, the real value of that 
word in that connexion is ‘to make a final 
judgment or determination of”. It was held 

1. U Ba Hlalng v. Balabux Bodanl, (1937) 34 
air Bang 49=167 I 0 946=14 Bang 688= 
88 Or li J 868. 

S. 1& the matter of KuppammaU, (1906) 99 Had 
876=4 Or L J 988. 


that the trial had really abated, bub it 
does not seem to have been suggested that 
no inquiry or trial had been begun. 

Reference was also made to 35 C W N 
198.^ That was a case in which a com¬ 
plaint was made of theft and certain pro¬ 
perty was seized. The complaint was made 
to the Chief Presidency Magistrate. After 
the property had been seized it was made 
over to the complainant. The complainant 
thereafter took no further steps to prosecute 
the criminal case but the Court let the pro¬ 
perty remain in his custody. It seems quite 
clear that in this case even if an inquiry or 
trial had started it had not concluded; it had 
simply been abandoned and the only speci¬ 
fic order passed was "let the car remain 
with the complainant. File.” It seems to 
me quite clear that this was a case in which 
the proceedings had not concluded in any 
sense of the word. In the present case it 
seems to me that the inquiry had been con. 
eluded because the accused had appeared 
before the Court, the inquiry which comes 
before the trial proper (beginning when a 
charge is framed) had been initiated, and 
the proceedings terminated finally in the 
discharge of the accused. Every trial which 
is concluded before a Magistrate must end 
either in acquittal, conviction or discharge: 
any other termination is merely abate¬ 
ment*. Holding therefore as I do that an 
inquiry had been initiated and had been 
concluded, the order of the Magistrate with 
regard to the exhibits was passed rightly 
under 8. 517 and therefore the Sessions 
Judge could deal with the application filed 
before him under 8. 520. 

I have been asked to pass final orders 
with regard to the exhibits in revision in 
any case as the parties do not wish to go 
back to the learned Sessions Judge for con¬ 
siderations of time, trouble and expense. I 
am unable to accede to this request. If 
there are local Courts competent to dew 
with matters those matters must be dealt 
with by them: it is not for the High Court 
to do their work for them. I therefore set 
aside the order of the learned Sessions 
Judge holding that he had no power to deM 
with the application. The proceedings wiU 
be returned to him for him to deal with the 
application and dispose of it on its merits. 

D.3./B.K. _ Order set aside. 

8. Btojendra Chandra De v. K. S. Samaf, (1931) 
18 A I B Cal 466 = 1981 Or 0 607 = 189 I 0 
903=89 Or L J 988=86 OWN 196. 
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Roberts C. J. and Dunkley J. 

Khan Sahib — Applicant. 

V. 

Uchil Ahmed Lehbay — Respondent. 

Civil Eevn. No. 278 of 1937, Decided on 
17th February 1938, from decree of Small 
Cause Court, Rangoon, D/. 13th August 
1937. 

Limitation Act (1908), S. 20 as amended in 
1927—^Debtor making payment intends pay* 
ment either towards interest or towards prin¬ 
cipal—Payment, if argued not to be towards 
interest as such, must be towards principal and 
saves limitation. 

The provisions of S. 20 when they speak of a 
payment of interest or principal, refer to the inten¬ 
tion of the debtor in making the payment; pay¬ 
ment of interest means that the debtor intended 
to pay towards interest; payment of principal 
means that the debtor intended to pay towards 
the principal. When the debtor makes a payment 
he must intend to pay either towards interest or 
towards principal; be must have one or other of 
these two intentions. Consequently, If the argn* 
ment be that the sum was not paid towards inter* 
est as such, then it must have been paid towards 
principal, and therefore the endorsement brings 
the payment within the scope of the section : AIR 
1929 Rang 339, ExpU [P 280 0 2] 

Joseph — for Applicant. 

Jeejeebhoy — for Respondent. 

Roberts C. J. — This is a case which 
has reached this Court from the Small 
Cause Court by reason of an order passed 
by my learned brother that it was desir¬ 
able, in view of the decision of Baguley J. 
in 7 Bang 522,^ to consider the question 
whether a payment of Rs. 15 by a debtor 
at a time when the Statute of Limitation 
was running against him took the case out 
of the operation of the Statute or not. 
Prior to S. 20, Limitation Act, as altered 
by the Limitation Amendment Act, 1927, 
payment of interest required no endorse¬ 
ment in order to take the debt out of the 
statute, but it had to be proved that pay. 
ment of interest was made as such. That 
was the question before Baguley J., and 
the payment which he had to consider was 
a payment on 3rd March 1927, before the 
amending statute came into operation on 
1st January 1928. Since 1928 there is no 
diflference between payment towards prin. 
cipal and payment towards interest: both, 
payments towards interest and payments 
towards principal must be endorsed on the 
instrument. We are asked to say in this 

1. U Ba Gyi v. U Than Kyauk, (1929) 16 A I B 

Bang 389=120 10 897=7 Bang 622. 


case that the payment was not made- 
towards interest as such: and the short- 
answer is that the debtor must have had 
one of two intentions : either he must have- 
intended to pay and paid the money towards- 
interest as such, in which case the respon¬ 
dent’s contentions fall to the ground, or else 
he must have intended to pay and have 
paid the money towards principal, in which 
case he is equally protected by S. 20, Limi. 
tation Act. The only way in which any 
attempt could be made to say that the Act- 
did not apply would be by way of a eonten- 
tion that though the debtor intended to- 
pay the money as part of the principal^ 
the creditor, in exercise of his rights, appro, 
priated the sum so paid towards interest^ 
and that therefore it was not a payment,. 
either of part of the principal or of interest 
as such. I think, speaking for myself, that 
such a contention could find no favour in- 
any Court of justice and that it is clear 
that the case in 7 Rang 622^ has no appli. 
cation to payments after Ist January 1928- 
Accordingly, the judgment dismissing the 
suit is set aside and the claim is decreed' 
for the sum as prayed with costs, five gold' 
mohurs. 

Dunkley J,—I agree. It seems to me to 
be clear that the provisions of S. 20, Limi. 
tation Act, when they speak of a payment 
of interest or principal, refer to the inten. 
tion of the debtor in making the payment; 
payment of interest means that the debtor 
intended to pay towards interest; payment 
of principal means that the debtor intended ^ 
to pay towards the principal. When the 
debtor makes a payment, he must intend to 
pay either towards interest or towards 
principal; he must have one or other of 
these two intentions. Consequently, if the 
argument be that the sum was not paid 
towards interest as such, then it must bavej 
been paid towards principal, and therefore! 
the endorsement brings the payment withinj 
the scope of the section. In my opinion, it> 
is clear that the only reason why th&- 
words "as such” have been retained in tb» 
third line of sub.s. (1) of S. 20, or why a 
distinction between payments of interest 
and payments of principal was preserved' 
after the amendment of 1927, is with refer¬ 
ence to payments of interest made before- 
1st January 1928, because a payment oi 
interest made before that date will save^' 
limitation even if no endorsement on the^ 
instrument is made. 

D.S./B.E. Judgment set aside. 
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BAGUIjEY J. 

Maung Ba and others — Applicants. 

V. 

The King. 

Criminal Eevn. No. 517-B of 1937, 
Decided on 15th November 1937, from 
order of Township Magistrate, Chaung U, 

D/. 6th July 1937. 

Criminal P. C. (1898), S. 238 (1)-Fracas- 
Charge under S. 353, Penal Code— Magistrate 
taking cogni 2 ance finding ordinary person as* 
•aulted—He can convict for that assault. 

Where a fracas is the basis of police charge sheet 
charging a person of assaulting or using criminal 
force to a public servant, and the Magistrate after 
he has taken cognizance of the case finds that the 
transaction which was reported to him as assault 
on a public servant was committed on some other 
person not mentioned in the original complaint or 
that the person was not a public servant, the 
Magistrate is not debarred from dealing with that 
assault and ho can convict the person guilty of 
that assault for that assault or alter the convic¬ 
tion to one under 8. 352, Penal Code : 6 0 11^ N 
202. Dissent. [P 281 C 2; P 262 C 1) 

K. 0. Sanyal — for Applicants. 

Order.—I have taken the facts as given 
by the lower Courts. I see no reason for 
interference with these findings of fact in 
revision. Aung Dun, a villager of Kinmun 
village, got drunk. He had an iron fork in 
one hand and a dah in the other, and he 
was going about the village shouting abuse, 
catting fence posts, and in general making 
a thorough nuisance of himself. Ke abused 
the headman and performed certain inde¬ 
cent acts in front of his house; so the 
headman, as he was entitled to, called a 
posse of villagers, disarmed Aung Dun, 
arrested him and proceeded to take him to 
his bouse with a view to sending him and 
bis weapons to the police station. He was 
Xierfectly entitled to do this. Before they 
got to his bouse, they bad to pass the com¬ 
pound of the house of Maung Ba. Maung 
Ba and bis son and daughter, Thein Pe 
and Ma Thein Tin, came out, asked what 
it was all about and proceeded to try to 
snatch the dah out of the hands of Po Set, 
the villager who was carrying it. A struggle 
ensued and in the end Po Set let them have 
the dah and they took it away. About half 
an hour later, before the party had started 
to the police station with Aang Dun, Ma 
Thein Tin came to the headman's house 
and threw the dah into his compound say¬ 
ing, "Here is the dah". Arising out of this 
the police sent up the three acoused with a 
charge sheet showing that they had com. 
mitted an offence onder 8 . 353, L P. 0* 
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The Magistrate heard the prosecution wit¬ 
nesses and framed a charge against the 
three accused charging them with having 
used criminal force 

to Maung Ngwe Gaing, a public servant and hia 
party while they were bringing the accused Maung 
Aung Dun and exhibit dah with intent, etc. 

He found them all guilty and sen¬ 
tenced the men to three months’ rigorous 
imprisonment each and Ma Thein Tin 
to pay a fine of Es. 51. They all ap¬ 
pealed and the learned Sessions Judge 
altered the convictions to convictions 
under Section 352 and reduced the sen. 
tences to a fine of Ks. 45 in the case of 
Maung Ba and Es. 40 in the case of each of 
his children. The main point on which he 
reduced the sentence was that although 
the headman was a public servant, Po Set, 
from whose possession the dah was forcibly 
seized, was not a public servant. Against 
this order passed by the learned Sessions 
Judge the present application for revision 
has been filed. The main ground argued 
was that when the Sessions Judge found 
the applicants not guilty under S. 353 he 
had no jurisdiction to alter the conviction 
to one under S. 362. This argument was 
based upon an extract from Gour’s Penal 
Law of India." (Edn. 4, p. 1746) and the 
case in 6 C W N 202.^ I have studied d 
OWN 202^ and I must say that I cannot 
understand it, that is, not if the words used 
have their correct meanings. It seems to 
me that in the statement of the facts of 
the case the editor is using the word 
"charge" in its police sense and not in its 
Criminal Procedure Code sense. There is a 
passage. "On the complaint of Ahmed four 
persons were sent up for trial.... who were 
charged under Ss. 353 and 352 . Apparently,, 
this does not mean "against whom charges 
were framed under Ss. 353 and 352 . In any 
event, it is not clear from this judgment 
whether a charge was framed against the 
accused under S. 353 for assaulting a police 
officer, in which case, of course, the accused 
could not be convicted under any section 
at all for an assault on somebody else ; 
or whether a separate charge was framed 
against him for assaulting the witness. If 
this reported case really bears out the 
interpretation put upon it in Gour a work, 
namely, that when there is a charge of 
assaulting a public servant which comes 
properly before a Magistrate and after he 
has taken cognizance of the case he finds 
that in the t ranssotion which was reported 

1. Id re Akbat Momin (1908) 6 0 W N 902. 
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to him as assault ■was cominittod on somo 
other person not mentioned in the original 
complaint, he is debarred from dealing 
.with that assault, I respectfully dissent 
jfrom it. When a fracas is the basis of a 
ipolice charge sheet, and in the course of 
that fracas, when the Magisterial inquiry is 
complete, the fact emerges that some ordi¬ 
nary villager has been assaulted, I see no 
reason why the Magistrate shall not con- 
;vict the person guilty of that assault for 
'that assault. 

Xn the present case the original charge 
was not satisfactory. The charge was of 
using criminal force to Maung Ngwe Gaing, 
a public servant, and his party, but the 
parties were perfectly aware of what they 
were charged with, namely using criminal 
force to Maung Po Set, one of the head, 
man s posse of villagers. The evidence was 
all with regard to the struggle for the dah 
which he was holding, and after they have 
been convicted under S. 353 for assaulting 
Po Set whom the Magistrate thought to be 
a public servant, when the Appellate Court 
finds that he was assaulted, but that he 
was not a public servant, there is no bar 
under the Criminal Procedure Code to the 
conviction being altered to one under 
S. 352. That is a simple and logical deduc¬ 
tion which must be made from S. 238 (l) 
Criminal P. C. In my opinion, these con- 
victions are quite correct. As the case 
however is before me, I think that one 
alteration might be made in favour of the 
accused Ma Thein Tin. She cooled down 
quickly and brought the dah back to the 
headman. I think this gesture might be 
counted in her favour. I would therefore 
halve her fine. My order is therefore that 
the sentence passed against Ma Thein Tin 
will be that she will be fined Rs. 20, or in 
■default ten days rigorous imprisonment. 
Any excess fine which she may have paid 
will be refunded to her. The convictions of 
all the three accused will stand and the 
sentences passed on Maung Ba and Maung 
Thein Pe will be left unaltered. 

v.b./r.k. Order accordingly. 
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Bagulet and Moselt JJ. 

The King 

V. 

Maung Po Thi — Accused. 
Criminal Appeal No. 1494 of 1937, Deci¬ 
ded on 19th January 1938, against order of 
of acquittal passed by Addl. Sess. Judge, 
Tharrawaddy, D/. 15th September 1937. 


Po Thi (Baguley J.) I, 

^I Cnminal Trial— Firit information report 
iNol admissible unless informant dies. 

The first information report, uoleas the man 
who made it dies, is not admissible evidence of 
any fact which is contained in it ; it merely 
proves that this was the original story which set 
the police in motion. [p 283 0 I) 

(b) Criminal Trial — Dying declaration may 
be sufficient for conviction. 

It is of course a fact that for an accused person 
to be convicted on a dying deposition alone the 
Court must be quite satisfied that the dying deposl. 
tion bears all the marks of truth, and it must be exa¬ 
mined with care remembering that the statement 
is an ex parte statement, made as a rule in the 
absence of the accused without the accused having 
any chance of cross-examining the person who 
made it; but where the Court is satisfied that the 
man who made the dying deposition had a good 
opportunity of recognizing the person who attack¬ 
ed him, that he did recognize him, and that he 
was telling the truth when he made his dying 
deposition, a conviction can be passed solely on 
such confession. [P 283 C 1, 2] 

(c) Criminal Trial — Dying declaration — 
Magistrate must ask simple questions and not 
merely record statement. 

An injured man who is waiting to be operated 
on should not be subjected to anything like a 
third degree cross-examination by the Magistrate 
who records his dying deposition: but the Magis¬ 
trate should not content himself with merely 
recording the statement made by the injured man: 
he should ask him such simple questions as may 
occur to his mind in order that the dying deposl* 
tion may be an account of some value. 

[P 284 0 1, 2] 

Tun Byu, Govt. Advocate— 

for the Crown, 

A. Loo Nee — for Accused. 

Baguley J.—This is an appeal filed by the 
Local Government against the acquittal of 
Maung Po Thi who was tried by the Addi¬ 
tional Sessions Judge of Tharrawaddy on a 
charge of murder. The case is not an easy 
one to deal with, as the record bears obvious 
signs of witnesses having been tampered 
with and false witnesses put up to give 
false evidence : for instance, the chief wit¬ 
ness Nga Maung is quite obviously not 
speaking the truth on almost all the impor¬ 
tant points for determination and anyone 
who has had any experience of criminal 
oases will recognize the defence witnesses 
Po Kya, Ward Assistant, Maung Shein, 
insurance agent, and Ma Sein E, Manng 
Shein’s wife, as false witnesses of one of 
the commonest types. As this is an appeal 
it depends solely on the evidence. The 
Grown normally would have an exceed¬ 
ingly difficult task, which at times would 
verge on the impossible. As the learned 
Judge who tried the case bad most of the 
witnesses before him, he was able to observe 
tbeir demeanour and in that way has had 
assistance in assessing the value to be 
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placed upon their evidence. His judgment, 
however contains one passage which shows 
that he went entirely on the wrong lines in 
■considering the evidence. The passage I am 
referring to is as follows : 

In criminal trials prudence dictates that it is 
unsafe to convict a person solely on the accusation 
or denouncement by the informant and without 
oorroboration from an independent source. This 
rule of prudence would extend to dying declara¬ 
tions also where the accused persons do not even 
get a chance of cross-examining. 

"Where the learned Judge got this so- 
called ‘rule of prudence’ from, I have not 
the least idea: I have never seen it before 
myself; and Judges would be well advised 
not to compose for themselves rules and 
then term then “rules of prudence” and 
follow them. A case of this kind has got 
to be determined under the Evidence Act, 
and if a Judge wishes to superimpose upon 
the Evidence Act anything which he may 
truly term “a rule of prudence”, he will be 
well advised to discover first the source of 
this “rule of prudence” and quote some 
recognized authority for its existence, and 
then to satisfy himself that the “rule of 
prudence” applies to this country and has 
become in some way or another a part of 
the law of evidence which is applicable to 
this country. The “rule of prudence” which 
the learned Judge lays down appears to me 
to controvert itself. The word ‘informant’ is 
usually taken to mean the person who lays 
the first information report. If the "rule of 
prudence” means that a person cannot be 
convicted merely on something stated in 
the first information report, no rule of 
prudence” is necessary, because the first 
information report, unless the man who 
made it dies, is not admissible evidence of 
any fact which is contained in it: it merely 
proves that this was the original story 
which set tjie police in motion. On the other 
hand if the words “the accusation or de¬ 
nouncement by the informant” are meant 
to include the evidence given by the infor¬ 
mant in Court, it is equivalent to saying that 
a person cannot be convicted on the evidence 
of a single witness, a statement for which 
no support cau be found in the Evidence 
Act. In the Evidence Act there is no trace 
whatsoever of the old rule of the Canon 
law that nothing can be proved against 
another person save by the evidence of two 
or more witnesses. It is, of course, a fact 
that for an accused person to be convicted 
on a dying deposition alone the Coort must 
be qnite satisfied that the dying deposition 
bears all the marks of truth, and it most 
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be examined with care, remembering that 
the statement is an ex parte statement, 
made as a rule in the absence of the accused 
without the accused having any chance of 
cross-examining the person who made it ; 
but, very many people have been convicted 
solely on a dying deposition where the 
Court was satisfied that the man who made 
the dying deposition had a good opportunity 
of recognizing the person who attacked him, 
that he did recognize him, and that he was 
telling the truth when he made his dying 
deposition. In view of the fact that the 
learned Judge has approached the case and 
considered the evidence from a point of 
view which, in my opinion, has misdirected 
him, this Court will have to look at the 
evidence and come to its own conclnsion 
from it. 

The story for the Crown is that the 
deceased San Yin had been making a day 
of it : he had been drinking liquor and 
smoking opium, and he was undoubtedly 
quarrelsome. He is described in the judg- 
roent as “a bully, a drunkard, an opium- 
smoker and a brothel keeper,” and I think 
this may be regarded as a fair summing-up 
of his character. The day before his death 
he had bad words with Lan Tin Nga, an 
influential Chinaman, who was the brother- 
in-law of the accused Po Thi, and Lan Tin 
Nga had reported the matter to the Assis¬ 
tant Station Writer, Maung San U, at two 
o’clock on the day that San Yin was mur. 
dered. It has merely been noted in the 
general diary as a report of a non-cogniz. 
able offence. On the day of his murder, as 
I have said, the deceased had a quarrel with 
one Kakabu at three o'clock and struck 
him; at four o'clock be bad a quarrel with 
another man also, called Po Thi of Mawya 
and struck him and kicked him, and at five 
o’clock he met Nga Maung and they had a 
drink together. Nga Maung says that be 
was already under the influence of liquor 
before he met him. Then they had some 
opium, and San Yin had another quarrel, 
this time with Kyaw U, and after that 
they went across to an opium-den in a 
house which belonged to Lan Tin Nga. The 
case for the Crown is that the two of them 
went into a small opium-den of Pwela, a 
Chinaman who has since been expelled 
from Burma, and who was not therefore 
examined as a witness in the Sessions Court. 

While they were there, the accused Po 
Thi, who was Lan Tin Nga’s brother-in- 
law, came in and some kind of an alterca¬ 
tion arose, as a result of which Fo Thi out 
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San Yin with a dah. The injuries which 
San Yin received were : a clean-cut wound 
in the bead six and a half inches long and 
cutting into the brain; a wound four and a 
half inches long and bone deep on the left 
forearm, and a similar wound on the back 
and the outer side of the first phalanx of 
the left index finger. In spite of the brain 
being injured San Yin was not disabled, 
but he rushed out of the opium-den and 
went first to a ba 2 aar.seller, who lived 
close by, named Daw Gauk. He was appar¬ 
ently on very friendly terms with Daw 
Gauk, and he asked her to have a look at 
him and to come away with him, presum¬ 
ably to the hospital, but she refused to do 
so. He told her that he had been cut by Po 
Thi (this, of course, does not necessarily 
indicate the accused, as there were several 
other Po This’living in the neighbourhood). 
He left her and went to a Pinman’s shop 
kept by Po Chit. Po Chit was saying his 
prayers inside, but he spoke to his wife, Ma 
Hla. Her attention was called by San Yin 
calling to her husband Po Chit, and he told 
her that he had been cut with a dah by Po 
Thi. She did not ask him which particular 
Po Thi, although she herself knew of three 
Po This, who were all in the neighbour, 
hood. Ma Hla is supported by Chit U, who 
was present at the time. Maung Chit 
emerged from the room where he was say. 
ing his prayers, and was told by his wife 
what San Yin had told her, and he found 
San Yin at the police-station. He says he 
heard San Yin say to the Guard-Writer 
that Po Thi had cut him, and he says that 
San Yin was more specific this time and 
said that he had been cut by Lan Tin Nga’s 
brother-in-law Po Thi. This directly indi¬ 
cated the accused. 

Without waiting to take the first infor. 
mation report in full, the Guard.Writer, 
Tun Sein, hurried him to the hospital, and 
the 2nd Additional Special Power Magis. 
trate was sent for. He arrived and recor¬ 
ded San Yin’s dying deposition. The dying 
deposition shows that San Yin directly 
accused Po Thi of cutting him, but it does 
not indicate which Po Thi, and the learned 
Magistrate, who seems to have performed 
his duties somewhat perfunctorily, never 
asked which Po Thi. He says that he did 
not think it was his duty to ask him which 
Po Thi it was. The learned Magistrate 
would do well in the future when record, 
ing dying depositions to show a little more 
jcoriosity. 1 would not suggest that an 
linjured man who is waiting to be operated 


on should be subjected to anything like a 
a third-degree cross-examination by the 
Magistrate who records his dying deposi. 
tion ; but the Magistrate should not con. 
tent himself with merely recording the 
statement made by the injured man: he 
should ask him such simple questions as 
may occur to his mind in order that the 
dying deposition may be an account of 
some value. 

However, as soon as the dying deposi¬ 
tion had been completed, the Guard.Writer 
proceeded to take down the first informa, 
tion report, and he being, I suppose, more 
accustomed to investigating matters which 
had not previously been investigated, asked 
him definitely which Po Thi had cut him, 
and he elicited from San Yin that it was 
Po Thi, the brother-in-law of Lan Tin 
Nga, who had cut him. At this time the 
Special Power Magistrate was still present, 
and he testifies to remembering having 
heard San Yin make this statement; so, 
this strong accusation of the accused by 
San Yin is vouched for by both the Special 
Power Magistrate and the Guard-Writer, 
and also by the Sub.Assistant Surgeon who 
bad questioned San Yin as soon as he 
arrived and before the Magistrate bad come 
upon the scene, and that San Yin did indi¬ 
cate the accused is perfectly clear from the 
fact that the police immediately went off 
and arrested him. Had the name ‘*Po Thi”, 
without further description, been given, it 
seems to me that the police would in all 
probability have gone off and arrested the 
man Po Thi with whom the deceased bad: 
quarrelled late the same afternoon, and if 
not him, there was another Po Thi who 
would probably have been suspected imme* 
diately, namely the fourth prosecution 
witness Po Thi, who works in the seinye 
shop nearly opposite the opium-den in> 
which San Yin had been assaulted, and 
who admits to having been convicted under 
S. 325 once, for assault with a stick once, 
and in a stabbing-case once, and who bad 
also once been tried for murder but acquit¬ 
ted. A record of this kind and the fact that 
he was employed close to where the murder 
was committed would naturally have made 
the police think of him as the possible 
murderer and not a man who was merely 
a relation of the owner of the house m 
which the offence was committed and 
which had been let out to somebody else. 
It is proved beyond all possible doubt that 
the deceased, who, according to the medical 
evidence, was assaulted from the front, wae 
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•quite oonvinced that the man who assaul¬ 
ted him was the accused. 

We DOW have to look for support of this 
statement, if any. As I have said, the prin- 
cipal witness relied on by the Crown has 
made statements which show that he was 
not telling the truth. What the truth may 
be we cannot find from his statements, but 
we do know that what he has stated is not 
the truth. (His Lordship then examined 
the evidence and concluded.) The defence 
is a bald alibi, apart from the evidence of 
what I term the spoiling witnesses. This 
very clear and definite dying deposition, 
with the corroboration given by Po Thi, 
is enough to warrant the conviction. The 
nature of the wound shows that the offence 
committed must be murder. So far as the 
sentence is concerned, I think that our dis¬ 
cretion might be exercised in favour of the 
accused. We do not know exactly what 
happened before the fatal injuries were 
inflicted, but if San Yin was behaving in 
some way in which he had been behaving 
that afternoon, it is certain that he was 
under the influence of liquor to some 
•extent, and it is most likely that be was 
oxceedingly offensive. He had quarrelled and 
struck several people in the course of that 
afternoon. I would therefore set aside the 
order of acquittal and convict the accused 
Po Thi under S. 302,1. P, 0. for the murder 
of San Yin, and would direct that he do 
suffer transportation for life. 

Mosely J.—I agree. 

K.s./r.k. Accused convicted. 
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U Po Thin and others — Appellants. 

V. 

Official Assignee — Respondent. 

First Appeal No. 118 of 1937, Decided 
on 11th January 1938, against decree of 
District Oourt, Myanngmya, in C. S. No. 10 

of 1936. 

^ Re^tration Act (1908), Sa. 17 and 49 — 
Agreeaent to reduce intereat on nertgege ia 
eempulaerilj regiatreble. 

Any dooameat which radaoea the mortgagee’s 
right to reoeWe intereat at the rate given In the 
mortgage deed afleote hla ‘‘Intereet in immovable 
^perty". Henoe the amwameDt to ledaoe the rate 
of interest la oompaleonly registrable under B. IT, 
and if not registered oannot be received in evl- 
4attee : Al B 1984 Rang 816: 86 Cal 707 (P 0) 
•dO Alt 46 and 81 All 18, Disoussed. C? S67 0 1] 


Doctor — for Appellant. 

Janganathan — for Respondent, 

Baguley J. — This appeal arises out of 
a suit brought on a mortgage by the Offi- 
cial Assignee as receiver in insolvency of 
the estate of V. E. R. M. V. Ramanathan 
Chettyar. The mortgage was created by 
a registered deed. Defendants 1 and 2 put 
in an evasive defence to the effect that 
they had not borrowed Rs. 15,000 and 
they denied the validity of the registration 
and its attestation. As a matter of fact, the 
Rs. 15,000 was the balance of the purchase 
money of certain land. The written state¬ 
ments of the remaining defendants admits 
execution of the mortgage deed, but pleads 
certain payments and also an agreement 
that the rate of interest was reduced from 
the figure Rs. 10-10-0 per cent, mentioned 
in the mortgage deed to as. 12 per cent. 
They prayed that a decree for Rs. 8337-8-0 
might be passed instead of for the Rupees 
24,000 claimed. Issues were framed with 
regard to the attestation and registration 
of the mortgage deed, with regard to the 
payments alleged to have been made by 
the defendants and denied by the plaintiff, 
and with regard to the rate of interest for 
which the defendants were liable. The 
learned Judge found against the defen¬ 
dants on all points : hence the present 
appeal. 

The points argued in the appeal were 
with regard to the fact of the payments 
alleged by the defendants and with regard 
to the agreement said to have been made by 
the mortgagee to reduce the rate of inte- 
rest. No other points were argued before 
us. The question of the payments alleged 
is, of course, purely a matter of fact, the 
burden of proving the payments lying upon 
the defendants and a very heavy burden lay 
upon them in view of the fact that they 
produced no account books, no receipts for 
any payments and no endorsements on any 
documents. All that is produced is one 
small diary book with many blank pages 
and a few figures dotted here and there 
about it. This book has no probative value 
of any kind whatsoever. (His Lordship 
then examined the oral evidence and came 
to the conclusion that the defendants had 
not proved the payments. The judgment 
then proceeded.) Turning now to the more 
interesting part of the case, the defence 
produced Ex. 2, an unregistered document 
on a one rupee stamp paper, which sets 
out that the five debtors had borrowed Bs. 
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15,000 from the V. E. R. M. V. firm under 
registered deed and had failed to pay any 
interest and in consequence of that the ere. 


ditor agreed and received- Rs. 2250 in full 
satisfaction of the interest due up to the date 
of the document and from that date for¬ 
ward interest to be at the rate of as. 12 per 
cent, per month, Rs. 7500, and interest due 
thereon at the rate of 12 annas per cent, 
per mensem to be repaid in Tagu, 1295, as 
first instalment and the remaining Rs. 
7500 and interest due thereon to be paid 
in Tagu, 1296. It was also agreed, should 
there be any breach of the above terms, 
that the creditor may take steps to recover 
the principal and interest due, -which he 
was entitled to enjoy. On this agreement a 
case is sought to be made out that the 
interest due on the mortgage was reduced 
to twelve annas per cent, per month. It is 
agreement in writing, but not registered. 
The trial Judge, following 13 Rang 22,* held 
that the agreement was inadmissible in 
evidence owing to lack of registration. This 
is a single Judge ruling and therefore not 
binding upon us, and it was argued that the 
authorities relied upon in that ruling do 
not support it. In the ruling, the authorities 
are not analyzed. The facts in that case 
were that a suit was brought for interest 
on a registered mortgage deed, the defen. 
dants pleaded a verbal agreement subse. 
quent to the date of the mortgage, by 
which the time for repayment was extended 
and a certain mode of repayment was 
agreed upon. The judgment goes on : 

On behalf of the applicants it is urged that, 
because this agreement was not by a registered 
document, evidence thereof is inadmissible and it 
cannot be proved, and this contention must, in 
my opinion, prevail. 

The authorities named in support thereof 
are 26 I A 97,^ 40 I A 31^ and 31 All 13.* 
Dealing with these cases seriatim, I note 
that in 26 X A 97^ the suit dealt with 
certain mortgages which had been created 
by registered deeds, the deeds stating that 
interest was to be 15 per cent, per annum, 
and in each case the borrower gave an 

1. Maung Ba Kyaw v. Nanigram ^aganath, 

(1934) 21 A I K Rang 316=154 I 0 189=13 

Rang 22. 

2. Tika Ram v. Deputy Commissioner of Bara 

Banki, (1899) 26 Cal 707=26 I A 97=7 Bar 

620=3 0 W N 673 (P 0). 

3. Abdullah Ehan v. Basharat Husain, (19I3)>36 

All 48=17 I 0 787=40 I A 31 (P 0). 

4. Badar.ud'din Ahmed v. Chajju, (1909) 81 All 

13=110 668= 6 ALJ 717=1908 AWN 

264. 


A. I. B. 

unregistered written promise to pay 6 per 
cent. more. It was held that these unregie, 
tered written promises could not be proved 
in evidence because they varied the terms 
of the registered document, and if admitted 
would make the mortgage really carry 
interest at 21 per cent. This case is not 
one like 13 Rang 22,* where a subsequent 
agreement was sought to be proved. 40 IA 
31® was a case in which there was a regis¬ 
tered mortgage which provided that the 
mortgagee should be entitled to the pro- 
fits of the mortgaged property in lieu of 
interest. In other words, the mortgage was 
a usufructuary mortgage. Four days after 
the mortgage had been executed the mort¬ 
gagee leased the property back to the mort- 
gagor at an annual rent of Rs. 4200 which 
happened to be 6 per cent, on the amount 
of the mortgage money. The mortgagor 
sought to prove that the mortgage was 
really one carrying interest at six per ceDt» 
and was not a usufuctuary mortgage at all. 
It was held that the express and unam- 
biguous stipulation could not be varied or 
contradicted by reference to preliminary 
negotiations, and it was also held that a 
written unregistered agreement made after 
the mortgagor had given up possession 
under the lease by the mortgagee as to the 
mode in which the rents and profits were 
to be dealt with was ina.dmissible in evi¬ 
dence. This case is also not quite the same 
as the Rangoon case cited,, because it really 
sought to put in evidence that the origimJ 
mortgage had not been as set out in the 
original mortgage deed. 

31 All 13* is a Full Bench ruling of the 
Allahabad High Court. In this case a regia, 
tered mortgage was executed for a term of 
25 years. After registration had been com- 
pulsorily effected, the mortgagees applied for 
a mutation of names and an outsider object, 
ed, claiming a share in the mortgaged pro- 
perty. Finally, some settlement was arrived 
at and the revenue authorities allowed 
mutation of names. Less than 25 years 
from the date of the mortgage the mort¬ 
gagor sought to redeem it, and set up a 
compromise which had been arrived at 
during the mutation proceedings, whereby 
the third party became a mortgagor, his 
interest was mortgaged, and an alteration 
was made in regard to the terms on which 
redemption would be allowed. It was held 
that this compromise could not affect, 
modify or alter in any way the terms of 
the registered mortgage. This case is more 
in line with 13 Bang 22.* 
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In my opinion, however, the matter can 
really be settled from first principles and 
the actual wording of the Statute. S. 17 
(l) (b), Registration Act says that among 
other documents which have got to be 
registered are 

other DOD-testamentary instruments which pur* 
port or operate to create, declare, assign, limit, or 
extinguish, whether in present or in future, any 
right, title, or interest, whether vested or contin* 
gent, of the value of Bs. 100 and upwards, to or 
in immovable property ; 

and unless such a document is registered 
under S. 49, Registration Act, it will not 
affect any immovable property or confer 
any such power. "When the V. E. R. M. V. 
firm got their mortgage executed and regis. 
tered, they got an interest in immovable 
property, and one part of that interest was 
the right to receive interest at Re. 1.8.0. 
per cent. The word “interest” here is used 
in two senses hut this is unavoidable. Any 
document which reduced their right to 
receive interest at the rate given affects 
itheir “interest in immovable property”. The 
agreement to reduce the rate of interest ’ 
was compulsorily registrable under S. 17, 
and not having been registered it cannot 
be received in evidence. For these reasons 
I think that the decision of the trial Court 
was quite correct and I would dismiss this 
appeal with costs. 

Mosely J.—I agree. 

k.s./r.e. Appeal dismissed. 
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Roberts 0. J. and Dunkley J. 

N. A. Concern — Applicant. 

V. 

Commissioner of Income.tax, Burma 

— Respondent. 

Civil Misc. Appln. No, 90 of 1937, Deci¬ 
ded on 7th February 1938. 

Income-tax Act (1922), S. .22 (4)—Income- 
tax Ofhcer fattening on one particular default 
and saying that he might accept explanation 
^agarding others—Recommencement of whole 
proceeding' directed — Subsequent Revenue 
Offtcers need not bind themselves with obvious 
facts. 

There is no ionndatlon (or the suggestion that 
because an earlier Income-tax Officer was disposed 
to fasten on one particular default and said that 
he might possibly accept the explanation given 
in regard to others, it means that when a recom. 
menoement of the whole procee^ngs has been 
direoted the subsequtjit revenue officers are to bind 
themselves to the obvious facts when the case Is 
taken up again ’.AIR 19S1 Bang 98, Referred. 

[F 288 0 1] 


P. K. Basu — for Applicant (Assessee).. 
U Thein Maung, Advocate-General — 
for Respondent (Commissioner of 
Income-tax). 

Roberts C. J. — This is an application 
for a mandamus made under S. 66, sub. 
8. (3), Income-tax Act, 1922 requiring the 
Commissioner to state a case on the follow, 
ing question : 

Gould the Income-tex authorities go behind the- 
findings of the Income-tax Officer dated 6th April 
1985 in which he accepted the submission of the- 
applicant that he did not keep any accounts at 
the headquarters and which was not set aside- 
either by the Assistant Commissioner in appeal or 
by tho Commissioner in revision, and could that, 
finding be over-ridden by his successor in office ? 

The question was raised before us on two- 
grounds, the first being that there were 
no materials upon which the Income-tax 
OfBcer, who has made the present assess, 
ment, could find that headquarters books 
of account were actually in existence, or 
that the money withdrawn by the assessee 
had been re.invested. I think there were 
ample materials upon which the Income- 
tax Officer could so find, and he has set 
them out very succinctly in his order, and* 
the question whether we should have come- 
to the same conclusion is not one which. 
need be considered ; speaking for myself, 
if I had the same facts before me, I feel 
that I should not have had any doubt in 
coming to the conclusion arrived at by the 
Income-tax Officer. The second point which 
has been raised is that the Commissioner, 
in his order dated 30th October 1936, 
directed that fresh proceedings should b& 
taken under S. 22, suh.s. 4, and that steps 
to produce the books should be taken, 
and that the previous proceedings under 
S. 23 of the Act should be cancelled : and 
it is suggested that because the Commis¬ 
sioner said that the Income.tax Officer bad 
abandoned the principal default, namely, 
the failure to keep headquarters accounts, 
this matter should not be re-opened again. 

I am of opinion that the Commissioner 
merely meant that the whole of the cir¬ 
cumstances were to be re-examined. The- 
Income.tax Officer, in his order of April, 
1935, had said : 

1 can accept the possibility of the non-mainten* 
ance of accounts at headquarters ; hot I am not. 
prepared to accept the explanation given in regard 
to the two vatti ohittais in question. 

And the Commissioner, in referring to 
this matter, said that since in his order 
under 8. 27, the Income.tax Officer aban. 
doned the principal defanlt, the issue nar- 
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rowed down to a simpler question. In my 
opinion, what the Commissioner meant to 
do and did was to ensure that the whole 
matter should be taken up again from 
Che beginning and there is no foundation 
for the suggestion that because an earlier 
Income-tax Officer was disposed to fasten 
on one particular default and said that he 
might possibly accept the explanation given 
in regard to others, it means that when a 
re-commencement of the whole proceeding 
has been directed the subsequent revenue 
officers are to bind themselves to the ob. 
vious facts when the case is taken up again. 
Accordingly, in my opinion, there is no 
ground on which the assesses could succeed 
upon either footing. In 9 Rang 25,^ it was 
expressly held by a Pull Bench that the 
only question of law that can arise in such 
a case as this is whether there was evidence 
upon which the Assistant Commissioner 
could have based his order, and the ques¬ 
tion whether the assessment as made was 
valid is not a question of law that could 
arise out of the order of the Assistant 
Commissioner. For these reasons, I am of 
opinion that no question of law has arisen 
in this case, and therefore the application 
for a mandamus must be dismissed with 
costs, ten gold mohurs. 

Dunkley J.—I am of the same opinion. 
It seems to me to be clear that when the 
Commissioner, in his order of 30th Octo¬ 
ber 1935, said that the Income-tax Officer 
abandoned the principal one of the grounds 
namely, the question of the existence of 
headquarters accounts, all that he meant 
was that there was no decision upon that 
question. For that reason he set aside the 
assessment and ordered the whole proceed- 
rings to commence de novo. 

v.b.b./r.k. Application dismissed. 

1. A. K. B. P. L. A. Chetbjar Firm v. Commis- 
sloner of Income-Tax, Burma, (1931) 18 A I B 
Bang 98=132 I 0 718=9 Bang 26 (3 B). 

\ 
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Roberts C. J. and Dunkley J. 

In the matter of U, a Higher Grade 
Pleader, Ngazun, 

Civil Misc. Application No. 69 of 1937, 
Decided on 26th January 1938. 

Legal Practitioners Act (1879), S. 12 — 
Pleader convicted under S. 409, I. P. C., held 
--should be struck off from register of pleaders. 


A pleader was convicted under 8. 409,1. P. 0. 
for embezzlement of client’s money. It was found 
that he was a man of 60 years and had till then 
an unblemished character : 

Held that though the above circumstances 
made the case distressing, the Courts have a doty 
to the public and to the profession itself, and that 
that duty could only be exercised, painful as it 
may be to do so, by striking the pleader o8 the 
register of pleaders. 

A. A. Darwood — for Respondent. 

Roberts C. J, — This case comes be¬ 
fore us under the provisions of S. 12, Legal 
Practitioners Act, 1879, to take whatever 
steps may be necessary thereunder. The 
respondent in the case was convicted by 
the Township Court of Ngazun on 6th July 
1937, of an offence under S. 409, Penal 
Code and sentenced to imprisonment till 
the rising of the Court and to pay a fine of 
Rs. 150 or in default to suffer four months’ 
rigorous imprisonment, and the facts are that 
he had drawn out a sum of Rs. 98 which, 
subject to proper deductions for his fees, 
should have been made over to his client. 

^ Much time was expended in the trial Court 
and in the Court of Session in endeavour¬ 
ing to show that there were various sums 
due from bis client to him which he was 
entitled to deduct, but the effect of this 
evidence was that the Magistrate disbeliev¬ 
ed it, and although it may be open to ques¬ 
tion whether in fact the amount which be 
embezzled was accurately checked, there 
can be no question that as the case com^ 
before us now we can only deal with it 
upon the footing that he has been convicted 
of embezzlement, be it of a large or a small 
sum of money. And the appeal which be 
brought in the Sessions Court was dismissed 
and the matter was pursued so far as 
it could be pursued by an application in 
revision, but when all is said and done, 
there stands this conviction for embezzle-j 
ment. It is said that the respondent is a 
man of over sixty years of age, who has 
had hitherto an unblemished oharatcter, as 
this makes the case all the more distres¬ 
sing; but we have a duty to the public and 
to the profession itself, and we think that 
that duty can only be exercised, painful as 
it is for us to do so, by striking the respon¬ 
dent off the register of pleaders. 

Dunkley J. — I agree. 

K.S./r.K. Order accordingly. 
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Baguley and Mosely JJ. 

Maung Ba Tun — Appellant. 

V, 

Maung Ohn Khin — Respondent. 

Civil Misc. Appeal No. 61 of 1937, Deci- 
•ded on 13th January 1938,against order of 
Oommissioner for Workmen’s Compensa- 
•tion, Mandaley, in Workmen’s Compensa¬ 
tion Case No. 2 of 1937. 

(a) Interpretation of Statutes—English prece- 
•dents. 

a 

Ib is often dangerons to cite English cases quoted 
In Indian commentaries without ascertaining whe¬ 
ther the English law applicable is the same as the 
•Indian law. [P 289 0 2] 

^ (b) Workmen's Compensation Act (1923), 
S. 3 (1)—Workman wilfully disobeying rule is 
mot entitled to compensation. 

Under the Indian Act, the sole question Is whe* 
ther the workman wilfully disobeyed a rule devised 
for the purpose of securing the safety of workmen, 
■and not whether that disobedience amounted to 
•misconduct, serious or otherwise as in English 
law. Hence where a workman gets an accident as 
■a result of wilful disobedience of a rule he is not 
•entitled to compensation. [P 290 C 1] 

K. C. Sanyal — for Appellant, 

A. N. Basu — for Respondent. 

Mosely J.—The appellant, Maung Ba 
'Tun, claimed Rs. 500 from the respondent, 
XJ Ohn Khin, his employer, under the 
Workmen’s Compensation Act 8 of 1923. 
Maung Ba Tun was employed in an oil-mill 
-owned by U Ohn Khin. He was in charge 
-of one of the oil-presses, all of which were 
'Worked by an oil engine. The presses were 
•rotated by a wooden beam fixed to a 
horizontal wheel enmeshed with a vertical 
wheel placed upon it and connected by a 
'^helt with the engine. The beams on which 
■'the wheels are fixed are from about eleven 
to twelve feet from the ground. The appli- 
-oant climbed up as he thought that there 
was a screw loose in a wheel, put his arm 
•between two wheels and perhaps after 
clipping, his hand was crushed, and he had 
to have his arm amputated. The defence 
was that when the power was changed 
'irom electricity to oil shortly before the 
•accident, a notice (a copy of which is Ex. A) 
■was put up, warning all the employees that 
*'they were strictly prohibited from going 
vup the machine when it was working and 
irom doing any work other than theirs.” 
•The relevant provisions of the Act as 
•-amended by Act 15 of 1933 (See. 3 (l) and 
.proviso (b) to it) are that the employer 
>shall be liable for personal injury caused to 
-•a workman 
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by accident arising out of and In the course of 
his employment. . . provided that the employer 
shall not be liable in respeot of any injury and 
resulting in death caused by an accident which Is 
directly attributable to . . . (ii) the wilful disobe¬ 
dience of the workman to an order expressly given 
or to a rule expressly framed, for the purpose of 
securing the safety of workmen .. . 

I can see no reason whatever on the 
merits to interfere with the order of the 
learned Commissioner. The applicant ad. 
duced practically no evidence in support of 
his own statement that it was part of his 
duty to effect slight repairs to the maebi. 
nery to prevent stoppage of work. His first 
witness, Maung Thein, did not work in 
that mill; he claimed to be an occasional 
visitor there, but said that it was the 
driver's duty to repair any such defect as a 
loose screw, and not tbe duty of a work, 
man of the oil-press. The second witness, 
Maung Tun Ngwe, claimed to have worked 
for two days in this mill, though that was 
denied by the respondent, probably when, 
as the Commissioner thought, it was worked 
by electric power. He said that be was 
told by the other workmen that they had 
to go and effect petty repairs, but that he 
bad no knowledge himself. His last witness, 
Maung Ba Mu, worked in another mill, but 
claimed to have constantly visited this 
mill. He says that tbe man in charge of 
the press had to look after the machinery 
above bis press if anything went wrong, 
and that he had seen witness Maung Din 
doing some repairs. That was the only 
man be mentioned. He really could have 
had no knowledge that it was part of the 
press.man’s duty. The learned Commis- 
sioner held that there was reliable evidence 
for the respondent to show that the emplo- 
yees were forbidden to meddle with the 
machinery, and as I have said, I see no 
reason to interfere with his finding. 

One thing, however must be commented 
on, and that is the cases which have been 
cited to us in support of tbe appellant’s 
contention that the accident arose while 
performing part of his duty, or that even 
if he was not repairing the machinery in 
the conrse of his employment he was enti. 
tied to compensation. It is often dangerous 
to cite English oases quoted in Indian com¬ 
mentaries without ascertaining whether 
the English law applicable is tbe same as 
the Indian law. In the present instance 
the English law is radically different from 
the Indian law, and the oases quoted are 
therefore entirely inapposite. Under the 
English Act of 189.7-ES. 1. sub-s. (2) (c)] the 
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employer ia liable to pay compenaation, 
provided that if it ia proved that the injury 
to a workman ia attributable to serious 
and wilful misconduct of that workman, 
any compensation claimed in respect of 
that injury has to be disallowed, and the 
English Acts of 1906 [S. 1, sub-sec. (2) (c)] 
and 1925 [S. 1 (l), proviso (b)] alsodisallow 
any compensation for injury attributable 
to serious and wilful misconduct of a work¬ 
man, but except cases where the injury 
results in death or serious disablement. 
The case in (1901) 2KB 48,^ which was 
decided under the Act of 1897, was a case 
where a carpenter had as part of his duty 
to sharpen his tools on a grindstone rotated 
by machinery. He had received orders not 
to touch the machinery, but tried to replace 
the band that rotated the ncachinery des¬ 
pite those orders, and in doing so was 
injured. It was found that his forgetting 
the order as to not touching the machinery 
was not unnatural, and might well be 
regarded as a venial act, and not as serious 
and wilful misconduct, and that therefore 
be was entitled to compensation. 5 Butter- 
worth 80^ was a caae decided under the 
Act of 1906, where the workman died, and 
therefore the question of wilful misconduct 
did not arise. Other similar cases cited 
need not be discussed. Under the Indian 
Act, the sole question is whether the work, 
man wilfully disobeyed a rule devised for 
the purpose of securing the safety of work¬ 
men, and not whether that disobedience 
amounted to misconduct, serious or other¬ 
wise. For the reasons given this appeal 
must be dismissed with costs. 

Baguley J*—I agree. Had the appel- 
lant in a moment of forgetfulness put out 
his hand and touched some machinery he 
bad been forbidden to touch, then it might 
have been regarded as something less than 
wilful disobedience; it might perhaps have 
been something more in the nature of 
momentary forgetfulness. In the present 
case the man had to climb up a matter of 
11 or 12 feet. Such a climb cannot be done 
instantaneously, and doing that must be 
regarded as showing that his meddling with 
the machinery he had been forbidden to 
touch was wilful disobedience, 

K.S./b.K. Appeal dismissed. 

1. White-head v. Reader, (1901) 2 E B 48=70 

Ij J K B 546=2 K B 48=84 L T 614=17 
. . T L R 887=66 J P 403=49 W R 662. 

2. Mawddej v. West Leigh Colliery Co. Ltd., 5 

Bntterworth 80. 
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Mosely J. 

A. S. Chettyar Firm — Applicant. 

V. 

P. R. S. Meera Pillay and another — 

Respondents. 

Civil Misc. Appln. No. 33 of 1937, De. 
cided on 21st September 1937, from deci¬ 
sion of High Court, in S. A. No. 402 of 
1936. 

(a) Civil P. C. (1908), O. 2, R. 2—Suit for 
specific performance of contract of sale—First 
cause of action it execution of registered sale 
deed—Claim for possession is distinct cause of 
action arising from deed itself. 

In a suit for specific perfocmance of a contract 
of sale the cause of action that first arises is one 
for performance of that contract by execution of a 
registered deed of sale. It may be that possession 
will be handed over after a decree for specific per¬ 
formance has been granted, and the question of 
possession is a contingency that need not neces¬ 
sarily arise until a decree for specific performance 
has been passed and is then a new and distinct 
cause of action arising from the deed itself. 

(P 291 C 2) 

(b) Civil P. C. (1908), O. 2, R. 2—Failure 
claim relief for declaration and poMession — 
Subsequent suit for those reliefs it barred. 

Where a person failed to include in his salt the 
whole of the claim which he was entitled to make 
in respect of a cause of action and also omitted to 
claim the relief of a declaration and restoration of 
possession in respect of the land sold in execution, 
and failed to obtain the leave of the Court to sne 
for such relief, a subsequent suit for those reliefs is 
barred by the provisions of O. 2, R. 2, Civil P. C. : 
AI B 1916 L B 43; 5 C W N 559; AIR 1931 
Mad 705 and 33 All 244, Bef. \ AI B 1933 Bam 
398, Disting. [P 292 C 2) 


N. K. Bhattacharyya — for Applicant. 
E. Hey — for Respondents. 


Order. — This is an application for 
review of an order summarily dismissing 
the appeal in second appeal of the plain¬ 
tiff. appellant, the A. S. Chettyar Firm by 
its managing partner Annamalai Chetty. 

The facts of the litigation in question' 
are as follows: Defendant-respondent 
P. R. S. Meera Pillay, obtained a decree for 
nearly Rs. 2500 against A. S. Swaminathan 
Chettyar in Civil Regular No. 295 of 1927 
of this Court. The decree was executed 
in the Snb-divisional Court of Yandoon, 
Maubin District, in Civil Execution No. 25- 
of 1928, by the attachment of the property 
now in suit said to belong to Swaminathw. 
The M. R. M. S. Firm by its partner, the 
same Annamalai Chetty, filed an application 
for removal of the attachment and a suit- 
for a declaration of its title to the pro per^ 
attached, both of which were di8mi88ed> 
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and the property was sold on 11th Maroh 
1929 to Meera Pillay. Over a year later in 
May 1930 the same Annamalai Chebty 
filed Suit No. 246 of 1930 of this Court, 
this time as managiog partner of the A. S. 
Chettyar Firm against Meera Pillay and 
A. S. Swaminathan Chettyar for a declara. 
tion that the decree in Suit No. 295 of 1927 
of this Court was not a decree against the 
A. S. Firm, but one against Swaminathan 
personally. A decree was given accordingly 
in August 1932. During the pendency of this 
last suit Meera Pillay conveyed the property 
in suit to second defendant respondent 
here, the S. R. M. C. T. M. Chettyar Firm, 
on 7th April 1932. Over three years later 
the A. S. Firm brought the suit now under 
appeal against P. B. S. Meera Pillay and 
the S. R. M. C. T. M. Chettyar Firm for 
a declaration of its title to the property 
in suit, for possession of the same, and for 
a declaration that the sale and purchase in 
the execution proceedings in the Subdivi- 
sional Court did not affect the property 
which belonged to it. 

The trial Court dismissed the suit on 
the finding inter alia that O. 2, B. 2 appli. 
ed and that as the plaintiffs bad neglected 
to sue in Civil Regular No. 246 of 1930 of 
this Court for the present reliefs, they 
were debarred from doing so in this suit. 
This contention was upheld by the lower 
Appellate Court. 

The lower Courts remarked that it was 
difficult to see what the plaintiffs’ cause of 
action was in Suit No. 246 of 1930 unless 
it was an infringement of their rights to 
the property by the execution proceed¬ 
ings. for as was said in the decree in Civil 
Regular No. 246 of 1930, the previous 
decree in Civil Regular No. 296 of 1927 
was clearly one against A. 8. Swaminathan 
Chettyar personally, and it cannot be said 
that that decree was an infringement of the 
plaintiffs’ rights. Had the execution pro¬ 
ofings been brought to the notice of the 
Oo^ in the course of Civil Regular No. 
246 of 1930, doubtless the plaintiff would 
have been directed to sue for further relief 
th&D a mere deolaratioD* 

It is argued for the plaintiff in this case 
that his cause of action in Civil Regular 
No. 246 of 1980 was the decree in Civil 
Regular No. 296 of 1927 only, irrespective 
of the execution proceedings, whioh of 
course had culminated in the sale of the 
property prior to the institution of Civil 
Regular No. 246 of 1930. The authority 


relied on by the appellant is 57 Bom 456.^ 
That was a case where a widow got an 
order from the High Court for the guar¬ 
dianship of the person and property of her 
minor son, and for permission to sell a 
certain piece of land to Sanghani. Some 
years later the minor’s uncle as next friend 
of the minor sued to revoke the widow’s 
appointment as guardian, and for a dec. 
laratioD that the sale was not binding on 
the minor. He obtained a decree for both 
reliefs. Sanghani then sued in the Thana 
Court to recover possession of the pro¬ 
perty, and it was contended that the 
decree of the High Court which declared 
that the sale was not binding was without 
jurisdiction as the property was situate out- 
side the limits of the original jurisdiction of 
the High Court, and it was also contended 
that the suit was barred by the provisions 
of O. 2, R. 2. 

It was there held that the plaintiff could 
not have asked for possession in the suit 
on the Original Side of the High Court 
until the sale was set aside, and that the 
cause of action was therefore different. 
Cases were relied on in this connexion 
where it had been laid down that though 
a claim for possession might have been 
made it was not obligatory upon the plain, 
tiff to make a claim for possession in a 
suit for specific performance; but those 
cases, I consider, can be differentiated on 
the ground that in a suit for specific per. 
formance of a contract of sale the cause of 
action that first arises is one for perfor. 
mance of that contract by execution of a 
registered deed of sale. It may be that pos¬ 
session will be banded over after a decree 
for specific performance has been granted, 
and the question of possession is a oon. 
tingency that need not necessarily arise 
until a decree for specific performance has 
been passed, and is then a new and distinct 
cause of action arising from the deed itself. 
In 67 Bom 456* however where the pro. 
perty had already been sold, the right to 
get a declaration that the sale was not 
binding, and the right to claim possession 
were in my opinion reliefs in respect of the 
same cause of aotion. 

It was also said in that case that the 
plaintiff could not have been granted the 
relief for possession, and that therefore no 
question arose on account of the Court not 
having granted leave under O. 2, B. 2, 

1. K«shsTlsl Bakbldas ▼. Amarohaod Somoband, 
AIR 1988 Bom 8963148 I 0 116 s 67 Bom 
466= 86 Bom L B 680. 
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sub.role (3) ; but here again I must differ 
■with respect, for, it has been held in a series 
of cases that the competency of the Court 
to grant such leave does not affect the 
question : see for example 9 Bur L T 93,^ 
AIR 1931 Mad 705^ and 33 All 244.“ The 
question which arises is what was the 
plaintiff’s cause of action, for he cannot be 
allowed arbitrarily to split what is in 
essence one and the same cause of action. 
0. 2, R. 2, Civil P. C., is as follows ; 

(1) Every suit shall include the whole of the 
claim which the plaintiff is entitled to make in 
respect of the cause of action ; but a plaintiff may 
relinquish any portion of his claim in order to 
bring the suit within the jurisdiction of any 
Court. 

(2) Where a plaintiff omits to sue in respect of 
or intentionally relinquishes, any portion of his 
claim, he shall not afterwards sue in respect of 
the portion so omitted or relinquished. 

(3) A person entitled to more than one relief in 
respect of the same cause of action may sue for all 
or any of such reliefs ; but if he omits, except 
with the leave of the Court, to eue for all such 
reliefs, he shall not afterwards sue for any relief 
so omitted. 

Explanation .—For the purposes of this rule an 
obligation and a collateral security for its per* 
formance and successive claims arising under the 
same obligation shall be deemed respectively to 
constitute but one cause of action. 

The classic definition of "cause of action” 
by Brett J. in 8 0 P L R 107*^ is 

every fact which it would be necessary for the 
plaintiff to prove, if traversed, in order to support 
bis right to the judgment of the Court. 

That is to say a cause of action consists 
of the facts upon which the plaintiff is 
entitled to base his claim (in respect of the 
cause of action), and therefore this defini. 
tion cannot be helpful in the present 
instance. Another definition given by Lord 
Buckmaster in 49 I A 9® is as follows : 

The “cause of action" is the cause of action 
which gives occasion for, and forms the foundation 
of the suit, and if that cause enables a man to 
ask for larger and wider relief than that to which 
he limits his claim, he cannot afterwards to 
recover the balance by independent proceedings. 

It appears to me to be impossible to 
hold that the decree in Civil Regular No. 
295 of 1927 of the High Court and the 
execution proceedings of that^ decree in 
7andoon were separate or distinct causes 

2. Maung On Gaing v. Ma On Sin, AIR 1916 

L B 43=33 I 0 136=9 But D T 93. 

3. Rama Rao v. Venbayamma, AIR 1931 Mad 

705=134 I 0 803. 

4. Mohammad Fayaz Ali Khan v. Kalla Singh, 

(1911) 33 All 244=8 I 0 689=7 A L J 1201. 

6. Cooke V. Gill, (1896) 8 0 P L R 107 = 42 L J 
0 P 98=28 L T 82=21 W R 334. 

6. Muhammad Hafiz v. Mohammad Zakariya, 
air 1922 P 0 23=66 I 0 79=49 I A 9=44 
AU 121 (P 0). 


of action, and that would have perhaps 
been even clearer if the execution proceed, 
ings had been in the same Court as the 
original decree. This was not even a case 
where other execution proceedings might 
subsequently have followed in other dis. 
tricts of Burma in execution of the same 
decree, for the decretal amount was fully 
satisfied by this one execution. The appel¬ 
lant’s proper course would have been to 
file a suit not in the High Court but in the 
Mofussil Court, for a declaration that the 
decree of the High Court was one against 
A. S. Swaminathan Chettyar personally 
and that the property of the firm was 
unaffected by it and by the execution pro¬ 
ceedings : see on this 6 C W N 559^ and 
other rulings cited in Mulla’s Commentary 
at page 122. 

It appears to me therefore that the 
appellant failed to include in his suit Civil 
Regular No. 246 of 1930 of the High Court 
the whole of the claim which he was 
entitled to make in respect of the cause of 
action in the execution proceedings : O. 2, 
R. 2, sub.rule (l). He also omitted to olaim| 
the relief of a declaration and restoration 
of possession in respect of the land sold in, 
execution, and failed to obtain the leave of 
the High Court to sue for such relief: 0. 2, 
R. 2, sub.rule (3). I agree therefore that 
the suit under appeal is barred by the pro- 
visions of O. 2, R. 2, and this application 
in review will be dismissed with costs; 
advocate’s fee five gold mohurs. 

B.D./b.k. Application dismissed. 

7. Kedat Nath Mukerjee ▼. Prosoana Kumar 
Ohatterjee, (1901) 6 O W N 659. 
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Moselt and Dunkley JJ. 

S. T. B. M. Firm — Appellant. 

V. 

Andathal and others — Respondents. 

First Appeals Nos. 87 and 88 of 1937, 
Decided on 7th December 1937, against 
order of Asst. Diet. Court, Hanthawaddy, 
D/. 24th April 1937. ■ 

(a) Civil P. C. (1908), S. 47 — AppUcaUon 
under O. 21, R. 22 falU under S. 47. 

Application under O. 21, Rule 22 falls under 

8. 47 and can be enquired into by the exeout^ 
Court. [P 293 0 1] 

(b) Civil P. C. (1908), O. 21, R. 90, 

vito (h) — Rangoon Amendment — Appiicatioii 
under O. 2h R* 90—Deposit is not necessary^ 

Proviso (b) to Rule 90, O. 21, as 
Rangoon requiring deposit is ultra viress Fnrtne 



AIR 19S7 Rang 419, Rel. on. 

P. B, Sen for D. R. Hitter 

for Appellant. 

R. A. R. Aiyar — for Respondent 1. 

Kalyan\7alla— for Respondents 2 and 4. 

Mosely J.—These two appeals, Nos. 87 
and 88 of 1937, are against two orders of 
the Assistant District Court of Hantha. 
waddy, dated 24th April 1937, and 14th 
June 1937. There was an application for 
execution of a decree against a firm and 
partners in it. It is said by the appellant 
in this case that two of the partners had 
been adjudicated insolvents, and the Offi. 
cial Receiver had been appointed receiver 
of their estates. Whether that is so or not 
is apparently in dispute: at all events, the 
second judgment-debtor, R. M. S. M. Soma- 
sundaram Chettyar, put in an application 
on 23rd March 1937, purporting to be 
under O. 21, R. 90, Civil P. C. in respect 
of certain properties, apparently properties 
of the firm which had been sold in these 
proceedings in execution. The first ground 
appears to have been misunderstood by the 
Court—it is said to have been made under 
O. 21, R. 22 (b), Civil P. C.—that an appli. 
cation for execution was made, or should 
have been made, against the Receiver as 
the legal representative of two of the 
partners in their personal capacity who 
were parties to the decree, and that there, 
fore the Court executing the decree should 
issue notice to the Official Receiver. The 
learned Additional District Judge in refus. 
ing to go into this appears to have been 
under the misapprehension that the appli. 
cation was made under O. 21, R. 22 (a), 
which refers to applications for execution 
made more than three years after the date 
of the decree. Secondly, the application set 
out a ground under O. 21, R. 54, to the 
effect that no attachment by prohibitory 
order bad been made or proclaimed. Last, 
ly. the applicant’s application fell under 
O. 21, R. 90. He applied to set aside the 
sale on the ground of fraud and material 
irregularity in conducting the sale. 

^ The learned Additional District Judge in 
his first order, as I have said, wrongly re. 
fused to go into the application under 0.21, 
R. 22, which admittedly fell under S. 47, 
Civil P. 0. He went into the application so 
far as it dealt with matters fiJling under 
O* 21, B. 54, and in ixis second order dis. 
missed the application as groundless. He 
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refused to go into any question falling 
under 0. 21, R. 90, on the ground that no 
deposit had been made as required by pro¬ 
viso (b) to that Rule. The learned Judge, 
and also the advocates engaged on both 
sides, appear to have been in ignorance of 
the fact that Schedule Notification No. 44 
of 27th January 1937 had removed the 
necessity for such a deposit. It may inci- 
dentally be remarked here that in 1937 
R L R 268,^ which dealt with a similar 
case occurring before the date of the Noti. 
fication in question, which had to be deci. 
ded as Notifications are not retrospective, 
it was held that that proviso is ultra vires. 
It is admitted in this case by the advocates 
on both sides that it is necessary to set 
aside both orders of the learned Additional 
District Judge, as the matter under O. 21, 
R. 54 may also fall under O. 21, R. 90, 
and has to be considered when enquiry is 
made into those matters. For these reasons 
these two appeals will be allowed and the 
orders in question set aside and the learned 
Additional District Judge will be directed 
to enquire into the three matters mention¬ 
ed in the application by the second judg. 
ment.debtor specified there as falling vari. 
ously under O. 21, Rr. 22, 64 and 90, 
Civil P. C. In the circumstances, there 
will be no order as to costa of these appeals, 
as clearly the appellant’s advocate was in 
default in the trial Court in not drawing 
the attention of the Judge to the Notifica¬ 
tion in question. 

Dunkley J.—I agree. 

v.b.b./r.k. Appeals allowed. 

1. O. N. B. M. M. Ohettyar Firm v. Central 
Bank of India Ltd.. (1937) 24 A I B BaDg419 
=172 I 0 102=1937 R L R 268 (F B). 
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Mosely and Dunkley JJ. 

Ma E Nyun — Appellant. 

V. 

Daw Ma Get and another — 

Respondents. 

Special Second Appeal No. 143 of 1937, 
Decided on 8th December 1937, against 
decree of Dist. Court, Amherst at Moul. 
mein, D/. 26th February 1937. 

Bnddhiat Law (Burmese) — Inheritance — 
Shere of children of hrct merriege in pajin 
property brought to the aecond .merriege m 
egeinet soeond wife b three-feurtlu. 

Where a Borman Boddhiek leaves farrivlng him 
Us children by a former marriage and also hla 
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Bobednle Notification No. 44 of 27tb January 
1937 has removed the necessity of such a deposit : 

[P 293 0 91 
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Becond wife and his children by her,* the children 
of the first marriage ate entitled to three-fourths 
oUhe payin property, brought by their patent to 
the second marriage, as against their step-mother 
on their father’s death '.AIR 2924 Rang 298 
c^id A I R 1929 Bang 253, Foil. ; A I R 1925 
Bang 310 (F B), Disling. A I R 1919 L B 58, 
Diss- nt. [p i 94 0 i, 2] 

U. E. Maung — /or Appellant. 

U. Tun Tin for Eunoose — 

for Respondents. 

Dunkley J. This appeal arises out 
of a suit for the administration of the 
estate of one Maung Shwe Zo, deceased. 
He was twice married. The first defendant, 
respondent Daw Ma Get is his second wife, 
and the second defendant respondent is one 
of the children of his first marriage. The 
plaintiff.appellant is another child of the 
first marriage. There were six children of 
the first marriage and two children of the 
second marriage. Four of the children of 
the first marriage claimed partition on the 
second marriage and therefore have no 
further claim in the estate. The only 
children who now have a claim are the 
appellant and respondent 2. Now, the sole 
point which has been argued before us, and 
which was the principal point in dispute 
before the lower Courts was the share to 
which the appellant and, of course, respon¬ 
dent 2 equally are entitled in the payin 
property of U Shwe Zo which was brought 
by him to the second marriage. The learned 
Subdivisional Judge, who tried the suit 
originally, held that the share of the child¬ 
ren of the first marriage in this property 
was three-quarters. The learned District 
Judge on appeal has held that their shares 
are only five-eighths. In coming to this deci. 
sion he relied on the case in 10 L B R 10.^ 
Apparently the fact that this case was 
dissented from by a Bench of this High 
Court in 2 Rang 123^ was not brought to 
his notice. 

In this latter case, 2 Rang 123,^ it was 
held that where a Burman Buddhist leaves 
surviving him his children by a former 
marriage and also his second wife and 
his children by her, the children of the 
second marriage do not upon his death 
become his heirs. Furthermore, in 7 Rang 
578^ it was held that the children of 
the first marriage are entitled to three. 

1. Ma Lay v. Ton Shwe, (1919) 6 A. I R L B 68 

s=611 0 688=10 L B R 10. 

2. Ma E Hmyin v. Maong Ba Maung, (1924) 11 

AIR Rang 298=63 1 0 426=2 Rang 128. 

8. Ma Nwe v. Ma Sal Da. (1929) 16 A 1 R Rang 
. 268=12110 774=7 Bang 678. 
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fourths of the payin property, brought by 
their parent to the second marriage, as 
against their step-mother on their father’s 
death; and although it is not specifically 
stated in the judgment that there were 
children of the second marriage, it is clear 
that there must have been, because it was 
held that the share of the children of the 
first marriage in the hnapazon property of 
the second marriage was one-eighth, in ac. 
Gordance with the Full Bench ruling in 3 
Rang 549.^ In this last case it was held that 
where there are children of the second 
marriage the widow’s share is increased, 
but that is the only case in which a larger 
share has been given to the second wife in 
consideration of the fact that there were 
children of the second marriage and it 
refers only to lettetpwa property, and diffe¬ 
rent considerations must arise when the 
property is property of the second marriage 
to those which arise in the case of payin 
property. In the Section 10 of theManugye, 
Vol. 10, it is stated that where a man and 
a woman, each having children, marry and 
have a common family, then on the decease 
of one parent the property of that parent 
shall be divided in the ratio of three shares 
to the children of that parent and one 
share to the step-parent. 

Learned counsel for respondent 1 has 
been unable to support the decision of the 
learned District Judge, and it is clear from 
the judgments of this (lourt in 2 Rang 123* 
and 7 Rang 578^ that the share of the 
plaintiff.appellant in the payin property of 
her deceased father is one.sixth of three, 
fourths, and not one.sixth of five-eighths 
as held by the learned District Judge on 
first appeal. This appeal is therefore allow, 
ed, and the judgment and decree of the 
District Court on first appeal are varied to 
this extent. By consent, there will be no 
order as to the costs of this appeal. 

Mosely J.—I agree. 

v.b.b./b,e. Appeal allowed. 

4. Ma Njein E y. Mauug Maung, (1926) 12 A IB 
Bang 840=90 I 0 341=3 Rang 649 (F B). 
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Roberts 0. J, and Dunkley J. 

In the matter of a lower Grade Pleader^ 
Kyaukse. 

Misc. Appln. No, 81 of 1937, Decided oq 
^6th January 1938. 

Legal Prectitionen Act (1879), S. 13—Plm- 
der bribing witneeaea wbo ere tikdy to gNe 
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evidence into swearing false affidavits and also 
trying to tamper other witnesses during hear- 
■ing of petition—His conduct disentitles him to 
continue as a pleader. 

Where a pleader bribes certain witnesses who 
are likely to be summoned by the opposite side in 
connexion with an election petition, into swearing 
e.£EIdaTits to the effect that they do not know any¬ 
thing about the matter and also tries, during 
hearing of the petition, to tamper with other wit¬ 
nesses by offering them bribes, bis conduct is such 
as disentitles him to remain on the roll of 
.pleaders. (P 295 C 1, 2] 

U Twa Aung — for Besiyondent, 

Roberts G. J. — This matter comes 
'before us under S. 13, Legal Practitioners 
Act to take such action as we may deem fit 
in the case of one P, a lower grade pleader 
of Kyaukse, by reason of a report made, on 
9bh July of last year, by the Election Peti. 
tioD Commissioners of Mandalay. On this 
report it appears that the Commissioners 
were satisfied that the pleader in question 
bad been guilty of grave irregularities in 
jconnexion with an election petition. His 
jenthusiasm for politics was such that be 
{joined with another person in obtaining 
jaffidavits from witnesses, who were about 
to be called by the opposite side, saying 
that they knew nothing about the matter. 
He paid Bs. 15 each to them for swearing 
euch affidavits. It is quite clear that buy¬ 
ing of documents of this character, by 
which a witness should be afterwards con- 
ironbed, is striking at the very root of the 
principles upon which any judicial proceed¬ 
ing is carried on. And if these incidents 
<had stood alone I do not think it would 
have been possible to hold that a pleader 
who was a party to such a thing could be 
iallowed to continue as such. But whilst the 
hearing was in progress this pleader tried 
. to tamper with other witnesses and offered 
them bribes ; and we are satisfied that his 
conduct on these two occasions cannot be 
put down to a mere momentary lapse, but 
was part of a systematic endeavour to 
interfere with the coarse of justice. When 
the Oommiasioners asked him for an expla- 
nation, be declined to give one. That may 
have been wise on bis part since it may be 
that he oonld only have exonerated himself 
dry saying something on oath which was 
cntrne. Be that as it may, the course that 
we have to take in a case of this nature is 
olear, and if we did not take it the amount 
-of corruption which takes place at elections 
would undoubtedly be increased. Besponsi. 
hie persons must realize that, in order to 
duep aleotiona, whether municipal or to the 
£ouse of Bepresentatiyas, clean, those who 


interfere with the course of justice by 
giving bribes cannot expect to receive leni¬ 
ent treatment. Accordingly, we feel obliged 
to strike the pleader P off the register of 
pleaders. 

Dunkley J. — I agree. 

B.m./r.K. Order accordingly. 

A. 1. R, 1938 Rangoon 295 
Mackney J. 

Nga Ta Te and others — Appellants. 

V. 

The King. 

Criminal Appeals Nos. 1048 and 1097 of 
1937, Decided on Ist November 1937, from 
order of 2nd Addl. Special Power Magis¬ 
trate, Kyaukpyu, D/- 2nd August 1937. 

(a) Criminal Trial — Evidence — Believing 
defence witneises does not imply that prosecu¬ 
tion witnesses are liars. 

To believe the evidence of the defence witneesea 
does not imply that the prosecution witnesses are 
deliberately lying, for, they may be speaking in 
good faith but in error; whereas if Court accepts 
the evidence of the proseoution witnesses, the Court 
must also find that the defence witnesses are defi¬ 
nitely lying and for this there is no justification. 

[P 296 C 2] 

(b) Criminal Trial—Defence witness. 

A Court is not entitled to decide before-hand 
that a witness cited by the defence is unworthy of 
credit. [P 296 C 2] 

Zakaria — for Appellants. 

Judgment.— The four appellants all 
belong to the village of Daingbon which is 
three hours’ journey from Pinkba. The 
appellant Sbwe Zan is the son of the head- 
man of Daingbon who is the possessor of a 
single barrelled gun. In the early hours of 
the night of 25th April 1937, Kheik Ke’s 
house in Pinkba was attacked by four 
robbers one of whom was armed with a 
gun. Another robber armed with a dasho 
inflicted severe injuries therewith on two 
of the inmates of the bouse Maung Daung 
and Ma Mein Ma. The four robbers made 
good their escape although the villagers 
came round and watched them. It is I 
think apparent that the villagers did not 
dare to go very close because one of the 
robbers was armed with a gnn which he 
fired. Another inmate of the bouse, Pa Bon, 
says that it was We Fho Aung that was 
armed with a da and cut Ma Mein Ma and 
Maung Daung. She appears to have men¬ 
tioned this from the outset. Ma Mein Ma 
and Manng Danng became nnconsoious for 
a time and it was not until after the bead, 
man Maung Tauk bad arrived that they 
were able to speak. Manng Tauk says that 
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they told him that it was We Pho Aung 
that had cut them. Ma Mein Ma at that 
time did not mention Shwe 2an's name. 
In Court she not only does mention Shwe 
Zan s name but she says that he was 
armed with a gun and that she noticed the 
gun to be a single barrelled gun and had a 
brass plate on the stock. This, of course, is 
merely to fasten the crime more securely 
on to Shwe Zan, for his father’s gun is 
single barrelled and the stock is said to 
have been repaired recently. I am afraid 
that this is an instance of the exaggeration 
which is noticeable in this case. Three 
other villagers state that they recognized 
all four appellants ; they are Nga Lin, 
Taung Bauk Ke and Nga Lwe. They say 
that they recognized them by the light of 
the moon. It was the 2nd lazok of Kason. 
Now Taung Bauk Ke and Nga Lwe were 
about 100 feet away from the house. I do 
not think it is possible that anybody could 
recognize with certainty an individual at 
that distance. 

Maung Kan, Taung Bauk Ke's son, who 
was with Taung Bauk Ke, professes to 
have recognized only Shwe Zan and Ta Te. 
Having gone so far, he would go no further 
and he cannot even remember the names 
of the^ other two men whom his father 
recognized. Nor can he even remember the 
name of the robber whom Ma Pa Bon 
accused. Nga Lin says that he recognized 
the men from a distance of about 50 feet 
away. In cross-examination he stated first 
that he did not tell anyone that he knew 
the names of these persons until the head, 
man came. He then retracted this state, 
ment and said that when Ma Pa Bon told 
them that she recognized We Pho Aung 
he mentioned the names of the others. I 
do not think that he is speaking the truth. 
Maung Pin who himself says that he recog. 
nized We Pho Aung from a distance of 50 
feet states that neither Lin nor Lwe men. 
tioned the names of the robbers although 
they said they recognized the men. He 
does, however, say that Taung Bauk Ke 
mentioned their names. I have grave doubts 
that these witnesses can really be certain 
as to the identity of the robbers. It appears 
to me very probable that they are merely 
making a guess. As regards Ma Pa Boo, 
she admits that she had never spoken to 
We Pho Aung before, although she knew 
him, and that the man who she says is 
We Pho Aung had a cloth tied round his 
head and under his chin. There were two 
tin lamps in the house. In the excitement 
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of the moment it does not appear to me at 
all improbable that she might have made 
a mistake. Ma Mein Ma has been shown 
not to be worthy of credence. Maung 
Daung, it is true, says that he recognized 
We Pho Aung, but the same criticizm can 
be applied to his identification as to Ma 
Pa Bon’s. 

On the other hand, the evidence offered 
by the appellants to show they could not 
have taken part in the robbery is parti, 
cularly strong and especially strong in the 
case of Shwe Zan, Ta Te and We Pho Aung. 
The Magistrate has dismissed the evidence 
far too airily. There are a number of wit. 
nesses who state definitely that Shwe Zan 
was in Daingbon village late that evening. 
The evidence of the prosecution witnesses 
can be believed only on the supposition that 
all these witnesses are deliberate liarsv 
The mere fact that they give evidence that 
Shwe Zan was in the village and that 
Shwe Zan is a son of the headman is not 
a sufficient reason for disbelieving them. 

I do not see how it is possible to reject 
their evidence. The same applies to the 
evidence offered on behalf of We Pho Aung 
and Ta Te which is equally strong and 
definite. I do not see why these witnesses- 
are not entitled to be believed just as much 
as the prosecution witnesses. At least to 
believe the evidence of the defence wit- 
nesses does not imply that the prosecution 
witnesses are deliberately lying, for they 
may be speaking in good faith but in error; 
whereas if we accept the evidence of the 
prosecution witnesses we must also hold 
that the defence witnesses are definitely 
lying, and for this we have no justification! 
whatsoever. 

An attempt was made to show that the- 
gun which was used was the gnn of Shwe* 
Zan’s father. An empty cartridge was- 
found in Kheik Ke’s house and was sent 
with the gun to the expert for ezamina. 
tion. The prosecution did not produce thfr 
expert’s report, from which it may be con. 
eluded that it was against the prosecution. 

I have in fact referred to the police papere- 
and I find that the expert reported that 
the cartridge was not fired from the head, 
man's gun. Before leaving this point I* 
must notice that the Magistrate erred very 
greatly in refusing to call Shwe Zan's- 
father who was cited by Shwe Zan as a- 
witness. A Court is not entitled to decide^ 
before.hand that a witness cited by th^ 
defence is unworthy of credit. It was the^ 
doty of the Magistrate to have snmmoneA 
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Shwe Zan’s father and to have examined 
him. Had this appeal not been allowed on 
other grounds it would have been neces. 
sary for me to direct that this witness be 
examined. As regards Gaung She it is true 
that there are some discrepancies in the 
evidence of the witnesses, but even so their 
evidence does hold together to a consider¬ 
able extent and is in my opinion sufficient 
to counter, balance the evidence of the 
prosecution against this appellant. In all 
the circumstances of the case it appears 
to me that it would be unsafe to uphold 
the convictions of these appellants. Their 
appeals are therefore allowed, the finding 
and sentence passed upon them set aside 
and they are acquitted. 

B.D./b.E. Sentence set aside, 
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Mackney J. 

U Ba Hla and others — Applicants. 

V. 

Maung Tun Sein — Opposite Party. 

Criminal Revn. Appln. No. 484.B of 
1937, Decided on 23rd September 1937, 
from order of 4th Addl. Magistrate (2), 
Pyinmana, D/. let September 1937. 

Criminal P. C. (1898), S. 476—Duty of Court 
— MagUtrate mu«t give fair opportunity to 
party againat whom enquiry it directed to pre* 
tent hit cate — Magiftrate thould allow him to 
crott-examine any wiinettet which are not 
examined before. 

Where a Magistrate decides to hold a preliml* 
nary enquiry under 8. 476, the Magistrate should 
give an opportunity to the party against whom the 
enquiry is directed to cross.examine the witnesees 
product by the applicant. If he refuses to allow 
auoh party to oross-ezamiue the witnesses which 
were not examined before, the order cannot stand: 
AIR 1937 Rang 62, Rel. on ; A I R 1926 Had 
2008, Explained, [P 298 C 1] 

Beecbeno — for Applicant. 

Order.—The respondent Maung Tun Sein 
was the principal accused in Criminal Trial 
No. 16 of 1936 of the Pourth Additional 
Magistrate of Pyinmana for charges under 
Bb. 420 and 420 read with S. 144, Penal 
Code, the prosecution having been insti¬ 
tuted on information given by applicant 1. 
B Ba Hla, A. T. M. U Ba Hla, at the 
time this case was instituted, was the 
Bubdivisional Police Officer at Pyinmana 
in the Tamethin District. The other three 
epplioantB, Manng Fo Sin, Maung Po Nyi 
and Maung Aung Kin, are members of the 
Yamethin District Police Force who gave 
evidence for the prMeoution against Maung 


Tun Sein. The Magistrate acquitted Maung 
Tun Sein as well as his co-accused, and as 
he was of the opinion that the case was, 
as he called it, a case of “plant", he classi. 
fied it as false. His judgment was passed on. 
25th August 1936. 

On 9th September 1936 Maung Tun Sein 
filed applications in the Court of the Fourth 
Additional Magistrate of Pyinmana, being 
Criminal Miscellaneous Nos. 34, 35, 36 and 
37 of 1936, requesting the Magistrate tO' 
order the prosecution of U Ba Hla, A. T. M., 
Maung Po Sin, Maung Po Nyi and Maung 
Aung Kin in respect of certain offences said 
to have been committed in relation to this 
trial, Ss. 211 and 193, Penal Code being 
speciBed in particular. The enquiry has 
been most unduly prolonged. I should have 
thought it was most desirable for the sake 
of the discipline of the police force of the 
district that an enquiry of this nature 
should have been treated with the utmost 
despatch. It has now been pending for over 
a year and the Magistrate has reached no 
conclusion whatsoever. The Magistrate 
having decided that it will be necessary for 
him to hold a preliminary enquiry, the- 
respondent has asked him to examine & 
certain number of witnesses who were not 
examined in the trial against him—Crimi. 
nal Trial No. 16 of 1936. He further 
requested the Magistrate not to permit the 
applicants to cross.examine these wit. 
nesses on the ground that they have no 
right to do so. The Magistrate has passed 
an order granting this application, that is 
to say, declaring that he will not allow the 
applicants to cross-examine the witnesses 
whom be may think fit to examine in the 
course of this preliminary enquiry. He has 
relied principally on the case in 50 Mad' 
660.^ In that case it was said : 

In order to arrive at a decieioc, in EUoh a matter 
as tbe present, the Court may, if it thinks fit, 
hold such preliminary enquiry as it considers 
necessary. Tbe nature, method and extent of the- 
preliminary enquiry are, it seems to me, entirely 
at its discretion. The enquiry need not be such as 
to satisfy the Court that an offence actually has 
been committed, but merely that an offence appears- 

to have been committed.I cannot ^lieve- 

that the law intends that a Court which has com¬ 
plete discretion to refuse to hold any enquiry at 
all must, if it bolds an enquiry, issue notice to the- 
party and give him the equivalent of a foil dress 
trial. 

The learned Judges aooordiogly dis. 
allowed the objection of the applioants- 

1. Baja Bao ▼. Emperor, A I B 1926 Mad 1008— 

97 1 0 668=97 OthS 1149=60 Mad 660=6h 

M L J 881. 
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before them that they were not allowed to 
cross-examine the witnesses who gave evi. 
dence against them at the preliminary 
enquiry. It will be noticed that the learned 
Judges did not say that it would be illegal 
for the Magistrate to permit cross-exami. 
nation of the witnesses, but that the matter 
is entirely at the discretion of the Court. 
I do not think that they go so far as to 
say that in no case would the Court be 
justiOed in allowing the respondents before 
it to cross-examine the witnesses. At the 
time he passed his order the learned 
Magistrate did not have the advantage of 
having before him the decision of this 
Court in 1937 R L B 276.^ At page 283 
Dunkley J. in discussing the nature of the 
preliminary enquiry which the Court may 
hold under S. 476, Criminal P. C. says: 

It is a fundamental principle of justice that no 
order to the prejudice of a person shall be made 
without his being beard, and therefore before an 
order directing the filing of a complaint against a 
person is made, that person must be heard and 
must be given full opportunity of showing cause 
against the making of such an order. As I have 
said when the order depends upon matters already 
on record no preliminary inquiry Is necessary; but 
when it depends upon evidence of other facts which 
are not to be found on the record in fairness to 
the person accused a preliminary inquiry must be 
held, and in that preliminary inquiry ho most be 
made aware of the allegations which are made 
against him and of the materialsupon which those 
allegations are based. If the order is to depend upon 
additional evidence, then he must be made aware 
of what that additional evidence is and although 
iu some cases it may not be necessary that the evi* 
dence should be recorded in his presence or that 
be should be given an opportunity of cross-exa* 
■mining the witnesses who gave that evidence, yet 
I have no hesitation in saying that when the 
additional evidence is procured as a result of an 
application by a private party, it is essential that 
if justice is to be done, the evidence should be 
•recorded in his presence and he should be given an 
opportunity of oross-ezamining the witnesses: 
otherwise how can be be in a position to rebut the 
allegations which are made against him in the 
application ? 

With these remarks I respectfully agree. 
|1 think that in the present case the Magis. 
Itrate gravely erred in the exercise of his 
discretion in refusing point blank to allow 
the applicants to cross-examine any of the 
witnesses whom the Court may think it 
desirable to question. The Magistrate’s order 
is therefore to be regarded as withdrawn 
and he is directed to allow the applicants 
to cross-examine the witnesses that may 
be examined by the Court in its prelimi. 
nary enquiry. However in allowing such 

2. Mohamed Kaka v. District Judge Bassein, 
AIR 1987 Rang 62=168 I C 632=1937 
B Ii B 276=38 Cr L J 615. 


cross-examination the Court will do right 
to bear in mind the object for which it is 
conducting the enquiry. Its object is to 
decide whether it is expedient in the inter, 
ests of justice that an enquiry should ba 
made into the offences alleged : it is not to 
decide whether in fact these offences have 
or have not been committed. As a matter 
of fact I do not suppose that the learned 
counsel who appears for the applicants will 
in the interests of his clients find it neces. 
sary to cross-examine the witnesses as 
thoroughly as he might do at the trial of 
bis clients if that trial be instituted. 

The Magistrate whether in a preliminary 
enquiry of this nature or in any other 
enquiry or trial under the Procedure Code, 
must endeavour to conduct the proceedings 
is such a manner as not to create any 
impression in the minds of the parties 
against whom the proceedings are directed 
that they are not being given a fair oppor¬ 
tunity of presenting their case. With these 
remarks the proceedings shall be returned 
to the Fourth Additional Magistrate of 
Pyinmana. He is directed to proceed with 
the preliminary enquiry with the utmost 
despatch: and if possible the proceedings 
should be continued from day to day 
until they are concluded, and no other 
work should be given precedence to this 
unless it be of a particularly important 
and urgent nature. My remarks as to the 
delay which then ensued in the disposal of 
this matter do not apply to the present 
Fourth Additional Magistrate of Pyinmana 
but are made on a consideration of the 
progress of the case from the beginning. 

K,B./b.K. Case remanded. 
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Mackney J. 

Maung Ba Yin 

V. 

The King. 

Criminal Appeal No. 878 of 1937, 
Decided on 2l3t September 1937, from 
order of Sessions Judge, Bassein, D/. 3rd 
July 1937. 

Penal Code (1860), S. 376—Rape cannol be 
inferred from mere existence of injury «<» 
vagina. 

The mere existence of the injury to 
does not necessarily and Inevitably jMti^ tne 
inference that there had been rape. [P 3WJ U 

Judgment.—Ma Sit To, a girl not yet 13 
years of age, was employed by the appel¬ 
lant Maung Ba Yin and his wife to look 
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after their children. One day in the early 
<morniDg Ma Sit To returned to her mother 
Ma Thein Hla’s house saying that she had 
fever. About ten days later, that is to say, 
•on 1st December 1936, Ma Sit To died. 
The appellant has been convicted under 
S. 376, Part 1, I. P. C. for raping the girl 
Ma Sit To, and has been sentenced to suffer 
■transportation for life. The conviction rests 
-on the alleged accusation made by Ma Sit 
To some 3, 4 or 5 days after she had 
returned to her mother’s house. This accu. 
sation was held to have been confirmed by 
'the evidence of the medical officer who 
•conducted the post mortem examination on 
Ma Sit To's body on 5th December 1936 
when the body was already decomposed ; 
and further by certain circumstances which 
the learned Sessions Judge held to have 
been proved, showing that Maung Ba Yin 
had the opportunity of committing the 
rape the night before the girl returned to 
her mother’s house and showing that on 
learning of the girl's accusation the appel¬ 
lant took steps to pacify or control her 
mother Ma Thein Hla and step-father Po 
Hmat. I do not propose to examine the 
evidence in detail. The learned Judge has 
•already dealt with this evidence very fully 
in his judgment. It is unfortunate that 
practically all the witnesses are untrust¬ 
worthy as was manifest in the course of 
i^be trial. There is one passage in the judg- 
ment of the learned Sessions Judge which 
I think may usefully be quoted. He says : 

Now coDcedicg that MaTbeiDHlaacdPo Hmat 
are liars and devoid of the rudiments of principle, 
that Aung G;i and bis son are unscrupulous, and 
■determined to destroy tbe accused, that Pan Yi 
was smarting under a sense of resentment, that 
Ma Aung B;u is AungOyi’s sister, Ma E Yon, Ma 
Thein Hla's sister, and Ma Tbaung PanYl's wife, 
•there is one admitted oircumstanoe in this case, 
which makes it clear thattbeevidcnce of these wit¬ 
nesses who say that, before her death, Ma Sit To 
bad denounced the aocnsed as her ravisber. cannot 
be rejected as a fabrication of malicious minds, and 
■that is the accused’s own admission and Ma 
Thein Hla's evidence that on his return from 
Bassein (which might have been as early as 26th 
November) be went to Ma Thein Hla’s bouse and 
asked Ma Sit To why she was making a false 
■statement against him. In thisConrt the accused’s 
wife Ma Hla Seln endeavoured to deny that she 
had heard that her bosband had been accused of 
the rape, but was compelled to admit that, on her 
tbusband’s return, she told him about the accusa¬ 
tion, but endeavoured to explain this away by 
saying that Ma Thein Hla had told her that 
Maung San had advised her to send Ma Thein Hla 
•to hospital, and make a statement ImpUeatiog the 
aeouacd. 

I agree with the learned Sessions Judge 
'that tbie reasoning does jnstify the oonolo. 


sion that the girl did accuse the appellant 
Maung Ba Yin of having raped her. It 
may be noted here that the evidence seems 
to show that Maung Ba Yin left the village 
on the afternoon of 17th November in the 
company of Maung Pan Yi, uncle of the 
deceased girl, in order to go to Bassein 
where Pan Yi had to appear before a Court 
on 19th November. Ba Yi was surety for 
Pan Yi’s appearance. Ba Yin on this occa- 
sion declined to continue to be surety for 
Pan Yi and the latter was accordingly 
remanded to custody. Pan Yi did not 
return to the village till the evening of 1st 
December, the day on which Ma Sit To died. 
He made his report to the headman the next 
day. Ba Yin however must have returned 
earlier than this. His wife states that 
he returned some three or four days before 
Ma Sit To died. So far as can be gathered 
from other hints in the evidence this 
appears likely to be the case. The appel¬ 
lant must have been away from bis house 
for seven or eight days at least. Now the 
first point which attracted my notice was 
that practically all the witnesses seem to 
suggest that the girl was ill for about ten 
days before her death. The witnesses are 
somewhat vague as to the exact period : 
but most of them do seem to agree that 
the period was about ten days. Now if Ma 
Sit To left Ba Yin’s house on 17th Novem. 
ber she would have been ill for 15 days. Ma 
Hla Sein states that it was some day or 
two after Maung Ba Yin had gone to Bas- 
sein that Ma Sit To left her house, and so 
far the evidence seems to suggest that this 
statement is true. 

The prosecution witnesses sought to 
show that on tbo afternoon and evening of 
16th November Ma Hla Sein together 
with Ma Thein Hla and another woman 
Ma Mai Han went to the neighbouring 
village of Hainggyi, where there is a mar. 
ket, leaving Ba Yin alone in the house 
with Ma Sit To. They did not return till 
late in the evening. Ma Thein Hla states 
that on reaching Ba Yin's bouse she found 
it in darkness and called out to ber daughter 
to take her basket. Then the appellant 
called back "Ma Sit To cannot come as 
she has out her leg with a broken bottle, ” 
and he opened the door and showed the 
light. She went into the room and saw 
her daughter lying asleep but did not 
speak to ber or awaken ber. The next 
morning when ber daughter came home 
she complained to her that she was not 
feding well: she had a blanket over her 
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(suggesting fever), but she had do cut on 
her leg. As the learned Sessions Judge has 
observed, the witnesses are untrustworthy 
and it seems to me a little difficult to hold 
that it has been certainly proved that it 
was on the evening of 16th November that 
the party went to Hainggyi: and that it 
was next day that Ma Sit To came home. 

Even if it be conceded that Ma Sit To 
did make this accusation some days after 
leaving Ba Yin’s house, it has first to be 
shown that this statement is admissible 
in evidence under S. 32, Evidence Act. It 
has to be shown that the statement is a 
statement made by Ma Sit To as to the 
cause of her death or as to any of the 
circumstances of the transaction which 
resulted in her death, that is to say, it has 
to be shown that she was raped and that 
the rape resulted in her death. On reading 
the medical evidence which is on record in 
the case, I was quite unable to see how it 
could be held that this evidence estab. 
lished the fact that Ma Sit To’s death was 
due to rape or indeed that she had been 
raped. There were certain points in the 
medical evidence which struck me as being 
peculiar and for greater certainty I secured 
the further evidence of Lieut.Colonel Tres- 
ton M.G., I.M.S., a well-known expert in 
gynscology. Bis evidence more than con. 
firms my distrust of the correctness of the 
inference which has been drawn from the 
state of Ma Sit To’s body as to the ulti. 
mate cause of her death. (After discussing 
the medical evidence the judgment pro¬ 
ceeded further.) According to Ma Thein 
Hla it was only three days after her return 
home that she said that Ba Yin had raped 
her. It was then only that her mother 
found, she says, blood dripping from her 
vagina which was swollen. Now I think 
this shows conclusively the falsity of the 
case. If it were true that the girl had been 
violently raped on the night before she 
came home, the mother must have seen the 
blood before three or four days had elapsed. 
It was only after the report of rape had 
been made and when the witness came 
round to see the girl that it was noticed 
that her longyi was stained with blood. The 
learned Sessions Judge has rightly observed 
that this woman Ma Thein Hla is a woman 
of no character at all. To my mind it is not 
at all inconceivable that she herself caused 
the injury to her daughter’s vagina. She 
may have thought that this treatment was 
necessary for whatever ailment she con¬ 
ceived i)er daughter to be suffering from; 


and it is even possible that her daughter 
may have told her some story about having 
sexual intercourse with someone. (Subse. 
quently the idea may have come into her 
head, as it often comes into the head of 
persons of her character, to seek to gain 
advantage from a false accusation of rape 
and in this she may have been abetted by 
her daughter.) These however are mere 
surmises. I mention them merely to empba. 
size the point that the mere existence of 
the injury to the vagina does not necessarily 
and inevitably justify the inference that 
there bad been rape. So far from this being 
so in the present case I think that the 
medical evidence and such details of the 
course of the illness as we have, show that 
the injury was not due to rape. 

It is significant that after the complaint 
of rape had been made the Burmese Doctor 
Po Aung was summoned. Ma Thein Ela 
says that be did not examine the deceased’s 
body but merely rubbed a little powder on 
the upper part of her body and treated her 
thus for two or three days, and then told 
Ma Thein Hla that owing to frequent 
haemorrhages be could not cure her; so 
that it was only several days after the girl 
left Ba Yin’s bouse that we hear of frequent 
haemorrhages. I have said that Ma Thein 
Hla does not appear to have noticed that 
her daughter could not walk properly when 
she returned home. I say this because in 
her first account given in her examination* 
in.chief she omits to say that she noticed 
that. It is only in cross-examination that 
she says that when the deceased came 
home she could neither walk nor eat. Now 
if this were true it is inconceivable that 
Ma Thein Hla would not have closely ques* 
tioned her daughter as to the reason why 
she could neither walk nor eat. Po Hmat, 
the step-father, says that the deceased came 
home at about 7 or 8 A. M. next morning 
(after the visit to Hainggyi): her mother 
questioned her and she said that she had 
come home because she was ill. The de¬ 
ceased could not walk properly : she would 

not eat any solid food. He says : 

After she had been home for nine days, I heard 
her mother ask her ‘what is the matter with yow 
abdomen? Your glands appear swollen.’ Then the 
girl said 'Mother, uncle Ba Yin did me wrong and 
had interconrse with me.' 

I do not know whether the mother e 
question suggested the answer to the girl 
and the mother really believed the intOT- 
course had taken place only so recently 
(although she professed to do so for the 
purpose of establishing the charge) and she 
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-suspected the reason for the swelling of 
the abdomen. If so, the remark of the Colo, 
■nel Treston in regard to his experience of 
■the cause of rents in this particular part of 
the vagina is of great interest. 

I think I have said enough to show that 
■far from it being clear that the peritoni. 
tis was due to the rent in the vagina which 
“was caused by rape, on the contrary it 
■would appear that the rent in the vagina 
was not caused by rape — supposing the 
rape to have taken place on the date fixed 
by the prosecution witnesses — and there¬ 
fore that rape was not the cause of Ma Sit 
To’s death and consequently her state, 
naents as to.the rape are inadmissible; and 
•if the peritonitis was caused owing to an 
infection introduced through the rent in 
■the vagina, then that rent was made long 
after the girl had left Ba Yin’s house, and 
her story that she was raped cannot be 
believed in any case. The learned Sessions 
Judge considers it significant that the 
appellant tried to stop the girl making this 
accusation against him, and did succeed in 
stopping Ma Thein Hla from doing so, 
even before the girl died. Considering that 
the appellant was well aware that he had 
bitter enemies who were taking interest in 
the matter,^ it appears to me not at all 
unnatural, if he were innocent, that he 
should try to get the girl to stop making 
such statements. The learned Sessions Judge 
further observes that when she died the 
appellant endeavoured to dispose of her 
body before it should be examined by a sur¬ 
geon. I do not however find that the evi. 
■dence goes so far as this. The appellant 
^oes appear to have offered to bury the 
body and give the girl a good funeral; but 
be might well do this even if he were inno¬ 
cent, owing to his anxiety to propitiate his 
enemies who he thought were fabricating a 
case against him; and that explains his 
entertaining Ma Thein Hla and Po Hmat 
in his own house for a few days imme. 
diately after the girl's death. Pan Yi says ; 

I obtained information that the deceased’s 
|x)dy would be cremated early next morn, 
iug;” but we have no corroboration of this 
information. 

I have not referred at length to the evi. 
deuce of Maung Po Aung, the Burmese 
Bootor, as although he calls himself a doc- 
tor he is obviously a very ignorant man. 
He says that when he saw the girl she had 
delirium and quick pulse, was unable to 
epeak and was in a state of coma. He says 
that Ma Thein Hla told him that the girl 
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had eaten ‘zibyuthi’ and 'thabyuthi' while 
menstruating and had got high fever in 
consequence. This witness denies having told 
the headman Po Seik that when he went to 
treat her she was menstruating excessively 
and that the girl died because of this and 
because of fever. The headman avers that 
he did tell him this. Possibly Maung Po 
Aung misunderstood the question. There 
was no reason why he should not have 
admitted having made the statement to 
the headman as it seems to be not incon. 
sistent with all that he admits what Ma 
Thein Hla told him. The curious point in 
connexion with this witness is that his 
wife Ma Kyu Ma has given evidence very 
strongly in favour of the prosecution. She 
it was who questioned the girl most closely 
as to the details of the rape. Yet Po Aung 
says that his wife told him nothing at all 
about this. However I do not think that 
Ma Kyu Ma could be held to be a reliable 
witness. She improved considerably on the 
evidence that she gave in the committal 
Court and even went so far as to swear that 
she had made the same statements in the 
committal Court as in the Sessions Court. 

If Ma Kyu Ma is an unreliable witness 
then at least there is a suggestion that Po 
Aung is telling the truth. If the charge of 
rape is unsustainable, then also the charge 
under S. 325, Penal Code (in respect of the 
injury to the vagina) cannot be sustained. 
The appeal is allowed, the finding and sen- 
tenoe of the lower Court are set aside and 
the appellant is acquitted. 

D.S./r.K. Sentence set aside. 
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Maoknby J. 

Maung Ba Thwin and another 
Appellants. 

V. 

The King. 

Criminal Appeals Nos. 1041 and 1064 of 
1937, Decided on 12th October 1937, from 
order of Foarth Addl. Magistrate, Rangoon, 
D/. 9th August 1937. 

Penal Cede fl860), S. 420—Organizen of 
lean company charged for cheating public by 
dUheneetly inducing people to purchase tickets 
—It must be dehnitely shown that there was 
dishonest failure to pay amounts mentioned in 
lists—It must also Iw shown that purchasers 
purchased tickets under guarantee of good faith 
—Eeidenee dewing that people understood 
concern to bo lottery and applying for loan as 
mere camenflage—Ceneictioa for dishonastly 
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running lottery by not paying loans held was 
unsustainable. 

Before a charge under S. 420 of dishonestly run* 
niug a lottery, could be established against the 
organizers of the company it must be shown defi¬ 
nitely that the company dishonestly failed to pay 
the amounts to the persons shown in the list. It 
must also be shown that the persons who pur¬ 
chased the tickets purchased them under the influ¬ 
ence of the apparent guarantee of good faith held 
out by these lists in regard to the higher ‘prizes.’ 

[P 303 C 1] 

The organizers of a certain loan company offered 
to give loan to persons who applied for them on 
special forms or tickets for which they bad to pay 
two annas. There was no guarantee to grant loans. 
The company published lists of persons to whom 
loans were granted from time to time. There was 
evidence that when persons bought these tickets 
they understood that they were taking part in a 
lottery. The business of applying for loans, etc. 
was understood by the people as a mere camou¬ 
flage. The organizers were charged for dishonestly 
running a lottery by not paying the loans men¬ 
tioned in the lists and convicted under S. 420 : 

Eeld that under the circumstances the convic¬ 
tion was unsustainable. [P 303 0 2] 

Kyaw Zan and Eunoose — 

for Appellants. 

Judgment.—The appellant Maung Ba 
Thwin was the organizer of a company 
calling itself the Wuntha Kalyana Loan 
Company. During the latter half of 1935 
the office of the company was at Nyaung. 
lebin and during the early part of 1936 it 
was at Rangoon. The appellant Lat Pan 
was in close association with Ba Thwin. 
Both the appellants have been convicted 
under S. 420, I. P. C. The charge against 
them is that during the period between 
August 1935 and February 1936 at Ran¬ 
goon they cheated the general public of 
Burma including persons like Maung Thaw, 
Maung Thein Aung, Maung Han Tin, 
Maung Po Thein, XJ Pwa Gyi, Maung Po 
Yin, Maung Tin and others mentioned in 
the Ex. C series of lists by dishonestly 
inducing them by sale of tickets like Ex. T 
to deliver money to them through their 
agents at two annas per ticket and which 
money was the property of the persons to 
whom such tickets were sold. It may be 
said at once that this charge does not 
satisfactorily set out by what means the 
appellants are supposed to have cheated 
the general public, and the appellants must 
have been gravely prejudiced in their 
defence by this failure. The prosecution 
set out to prove that the appellants caused 
a large number of books of tickets to be 
printed: each ticket bore a distinct number 

and contained words to this effect: 

I agree to abide by the rules of the Wuntha 
Ealyana Compauy of Kyaunglebin and hereby 


apply for any loan that the said company may 
deem fit to grant to me. 

These tickets were sold for two annas 
each. The professed object of the company 
was to grant loans at a low rate of interest. 
Persons purchasing these tickets were con. 
sidered to have applied for loans and the 
company reserved the right to grant loans 
of such amount as it thought fit to sneh 
persons as it thought fit. The purchasers of 
the tickets did not specify any particular 
amount of loan which they required and 
they evidently purchased tickets whether 
they required loans or not. From time to 
time, lists were published showing the per. 
SODS to whom loans were granted. There 
would be 3 or 4 loans of Rs. 1850 to, say, 
Rs. 150 and smaller loans of Rs. 30 and 
Rs. 25. The persons who drew these loans 
had to sign promissory notes for the 
amount. Evidence was led to show that 
although the persons who were shown in 
the list as having been granted small loans 
do appear to have received these loans, 
several persons mentioned in the list as 
having received larger amounts did not 
receive the amounts specified but only 
smaller amounts such as Rs. 50 or Bs. 40 
although they signed promissory notes for 
the larger amounts. They say that when they 
signed these promissory notes they were 
blank. There is some difficulty in deciding 
whether these witnesses can be believed. 
It does not seem very likely that they 
would have signed promissory notes in 
blank in such a manner, and if they knew 
that their names appeared in the list as 
entitled to loans of the larger amount, it is 
not in all cases apparent why they should 
have been content with taking so much 
smaller amounts. On the other hand for 
the defence it has been shown that sodqo 
persons did receive the larger amounts 
shown in the list against their names. 

Of course in a case like the present 
where these tickets were sold all over 
Burma, it is not at all surprising that even 
with the best of intentions the organizers 
of the company were unable to trace all the 
persons who had bought the winning 
tickets, and it is not surprising that the 
Criminal Investigation Department also 
has nob been successful in tracing all these 
persons. It is very difficult to see in wh^ 
way the Magistrate thought the appellants 
could be said to have cheated the 
pubUo of Burma. Ostensibly they offe^ 
to give loans to persona who applied for 
them on special forms for which they had 
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to pay two annas. There was no guarantee 
to grant loans and presumably persons who 
did not want loans would nob buy the 
tickets. Those who did want loans and 
bought the tickets could not complain if 
they did not get a loan. However, it is 
quite obvious from the mouths of the wit. 
nesses themselves that when they bought 
these tickets they understood that they 
were taking part in a lottery. This business 
of applying for loans and of signing pro¬ 
missory notes and so forth was understood 
by them to be a mere camouflage. Indeed 
no intelligent person could possibly have 
supposed that the business was what it 
professed to be. That being so, it is hard to 
see how the appellants can be said to have 
dishonestly induced the witnesses to pur. 
chase tickets at two annas each. The per. 
sons who purchased these tickets knew 
quite well that in all probability they 
would get nothing at all for their two 
annas bub they were prepared to take the 
risk in the hope of making greater gain. It 
might be argued that if in fact the appel. 
lants failed to pay out the amounts set out 
in their lists, but published these lists as 
an inducement to people to buy the tickets 
they deceived the purchasers of tickets, 
who might nob have bought the tickets if 
they had known that the "lottery” was not 
being ran in a straightforward manner. 

This however is not the offence with 
which the appellants have been charged. 
Moreover, before such a charge could be 
established it would farther have to be 
shown definitely that the company dis¬ 
honestly failed to pay the amounts to the 
persons shown in the list. It would more, 
over have to be shown that the persons 
who purchased the tickets purchased them 
under the influence of the apparent guaran. 
tee of good faith held out by these lists in 
regard to the higher "prizes”. Whether this 
can be done or not is not at all clear in the 
evidence. In effect the appellants have been 
convicted for not running a lottery in an 
honest manner. Such a charge as that 
would in any case be extremely difficult, if 
not impossible, to establish, and I would 
have thought that it would have been better 
for the prosecution to have been content 
with establishing an offence punishable 
under 8. 294.A, Penal Code. However the 
Court cannot take cognizance of such an 
offence save on complaint made by order 
of, or under authority from, the Governor 
or some officer empowered by the Gover. 
nor in this behalf: 8. 196, Criminal P. 0. 


In these circumstances it appears to me 
that the convictions of the appellants are 
clearly unsustainable. Their appeals are 
allowed, the finding and sentences passed 
upon them are set aside, the fines paid by 
them shall be refunded and they shall bo 
set at liberty. I refrain from passing an 
order of acquittal as I am of the opinion 
that further investigation should indicate 
that the appellants have committed pos. 
sibly an offence punishable under S. 420, 
Penal Code, such as I have indicated in my 
judgment, or more probably an offence 
punishable under S. 294.A, Penal Code. 
I think it is desirable that if the authorities 
concerned find that such offences can be 
established the appellants should again be- 
prosecuted. 

s.c./r.k. Appeals allowed. 
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Mackney J. 

Daw Sein and anothe) — Defendants— 

Appellants. 

V. 

Ma Mai Ma — Plaintiff — Respondent. 

Special Second Appeal No. 121 of 1937, 
Decided on 16th October 1937, against 
decree of Dist. Court, Sagaing, in C. A. 
No. 44 of 1936. 

(a) Court-fee—Suit for poisession—Property 
intended to be dedicated i« not tantamount to 
dedication —Court-fee should be ad valorem. 

A mere intention to dedicate property /or rcli. 
glous purposes is not sufficient to convert that 
property into religious property. Court-fee to be 
paid for recovery of possession of such property 
will be ad valorem. [P 804 0 2] 

(b) Buddhist Law (Burmese)—Dedication of 
property to nuns—Modern nuns do not die 
civil death — Property cannot be dedicated to 
nuns—If it is gift it must conform with S. 123, 

T. P. Act which applies to Buddhist religious 
gift. 

Buddhist religious gifts are not excepted from 
the operation of B. 123, T. P. Act since that Act 
has l^n enforced : A 1 R 2918 L B 11 and AIR 
1924 Rang 509, Rel. on\ 7 B L T 65, Hot foU 
lowed. [P 806 C 1] 

Modern nuns are little more than lay devotees : 
they do not undergo any ordination and are not 
regarded as dying a civil death : they are under 
DO disabilities with regard to money and property. 
Hence there oould to no possible dedication to 
nuns as such and if it is to to a gift, then It must 
conform to the pioviBions of the Transfer of Fro. 
pertyAot. CP806 0 1}. 

Hla Tan Pru " /or Appellants. 

A. N. Baeu — for Beepondent. 

(19ih August 1937) 

Ovd6F.—The appellants were the defeo* 
dants in a salt brought by the respondent. 
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plaintiff, Ma Mai Ma, in the Subdivisional 
Court of Sagaing, for a decree directing 
them to deliver up possession of a zayat 
of which they were in occupation. The 
respondent, plaintiff is the widow of one 
U Ba Maung, of whose estate she has 
obtained letters of administration. She 
claims that the land upon which this zayat 
is built was bought by her husband and 
herself for the purpose of erecting thereon 
a building to be used for religious pur¬ 
poses, that they did erect the existing 
zayat, but that before it was definitely 
dedicated to religious purposes U Ba 
Maung had died. The present appellants 
were in temporary occupation of the zayat 
by permission of herself and her husband. 
The plaintiff however now wishes to con. 
vert the zayat into a pongyi kyaung and 
dedicate it for use as such with a view to 
her deceased husband's acquiring merit 
therefrom. The defendants refused to 
vacate the zayat and give up possession 
because they claimed that the property 
had already been dedicated for religious 
purposes and that they had been entrusted 
with its care with a view to that purpose. 
The property has been valued at Hs. 3500. 
The Subdivisional Court heard evidence as 
to the value of the property and came to 
the conclusion that its value was between 
JRs. 3500 and Es. 4000 which amounted to 
an acceptance of the valuation which the 
plaintiff mentioned. On her plaint the 
plaintiff paid a court-fee of Es. 10 only, 
'because it is property which the plaintiff 
wishes, according to Buddhist custom, to 
offer as a kyaung (monastery) for religions 
purposes in order to gain merit. 

The learned Subdivisional Judge seems 
to have assumed that this meant that the 
.property was religious property and he ac¬ 
cordingly held that the court-fee of Es. 10 
was correct. After hearing the evidence on 
the merits of the case be came to the con. 
elusion that the property had been dedicat¬ 
ed for religious purposes and the plaintiff 
had no right to sue under the letters of 
administration obtained by her. He there¬ 
fore dismissed the suit with costs. Against 
this decision the plaintiff appealed to the 
District Court, again paying a court-fee of 
Esi 10 only. The District Court found that 
"there was no evidence whatsoever that the 
zayat had been dedicated by U Ba Maung 
as religious property, and that even if there 
had been a gift or dedication of the zayat 
to the defendants, suoh gift or d^ication 
was invalid for want of registration. The 


plaintiff was therefore entitled to recover 
possession and to eject the defendants. He 
therefore set aside the order of the trial 
Judge and granted a decree for ejectment of 
the defendants from the zayat in suit. The 
learned District Judge overlooked the effect 
of his finding on the amount of court.fees 
payable; for if the property which was the 
subject-matter of the suit was not religious 
property, the plaintiff was not exempted 
from paying the full court.fee on her own 
valuation of the property at Es. 3500. The 
original defendants have now appealed to 
this Court against the decree of the Dis¬ 
trict Court. 

I have heard the arguments of the learn¬ 
ed counsel for the appellants and for the 
respondent. After considering these argu- 
ments and the proceedings in the case I have 
come to the conclusion that I must first 
proceed under S. 12, sub-cl. 2, Court-fees Act. 
It appears to me that a mere intention to 
dedicate property for religious purposes is 
not sufficient to convert that property into 
religious property, nor can this possibly 
have been the real contention of the plaintiff, 
for to admit that the property was already 
religions property would have been to 
stultify her suit entirely. The claim seems 
to have amounted to this : that because the 
zayat had been built with the intention of 
dedicating it for religious purposes and be- 
cause the plaintiff still has that intention, 
that destroys all valuation that the pro- 
perty would normally have. I am unable to 
see any logic in this reasoning. So long as 
the property has not yet been dedicated, 
the owner thereof can change her mind and 
use it for any purpose which she thinks fit. 
This zayat has not been built on religious 
land. She herself admits that she and her 
husband had only recently bought the site 
and paid a good price therefor. It is still 
open to her, if her contentions are correct, 
to sell the property to somebody else whe¬ 
ther that somebody else wishes to use the 
building as a zayat, or to pull it down and 
remove the materieds, or whatever purpose 
the supposed purchaser may have. In these 
circumstances I hold that the learned Sub. 
divisional J udge wrongly decided the amount 
of fee correctly chargeable on the plaint, 
and the revenue has thereby suffered detri¬ 
ment. Under sub-cl. 2, 8. 12, (^urt-feM 
Act, I therefore require the plaintiff Ma 
Mai Ma, within six weeks from this date, 
to pay the difference in oourt-fee between 
Es. 200 being the correct court-fee for a 
suit the value of the Bubjeot-matter of which 
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does not exceed Ee. 3500, and Rs. 10, the 
value of the court-fee stamps already paid 
by her on her plaint. I do not direct her to 
pay the difference between such court.fees 
on her memorandum of appeal in the Dis¬ 
trict Court because that appeal proceeded 
on the basis of the decision of the original 
Court. This appeal shall be stayed until a 
date six weeks from the present date. If 
the court-fees have not been paid on that 
date Ma Mai Ma’s suit must be held to be 
dismissed. 

Judgment. (15.10-1937) — The facts 
involved in this appeal have been briefly set 
out in my order dated 19-8-1937, by which 
I directed the plaintiff-respondent Ma Mai 
Ma, under S. 12, sub.cl. (2), Court-fees 
Act, to pay into Court the difference in 
court-fees, namely Es. 190, between the 
correct court-fee for such a suit as she has 
flled and the value of the court-fee stamps 
already paid by her on her plaint. Ma Mai 
Ma has now paid in the required amount 
-of court.fees. The question arises in this 
•appeal as to whether the zayat which is 
the subject-matter of the appeal bad by the 
act of U Ba Maung become religious pro¬ 
perty. In her amended plaint, Ma Mai Ma 
maintained that although it had been in- 
'tended to use the zayat for the occupation, 
'lodging and use of Eabans and laymen, and 
-although the defendant-appellant had been 
granted permission temporarily to occupy 
-the zayat, yet she (the plaintiff) now desired 
to dedicate the building as a kyaung. In 
-my previous order I have pointed out that 
this is not an admission that the zayat had 
become religious property; nor does the fact 
that the plaintiff claimed to be exempted 
from paying court.fees to the full value of 
the property on the ground that she wished 
to dedicate it as a monastery amount to 
■such an admission. It is true that the 
learned Bubdivisional Judge appears to 
have been under the impression that the 
property concerned was a religious one, 
and that both parties had admitted this to 
be the case. The learned advocate for the 
appellants urges that his clients must have 
been misled by the view taken by the 
learned Bubdivisional Judge and therefore 
did not offer evidence to prove that the 
property was religions property. He goes so 
far as to suggest that at this late stage of 
-the litigation the proceedings should be re. 
turned to the trial Court in order that his 
-oUents might now offer evidence that the 
property was religious property. 

As a matter of fact the appellants did 
1988 B/39 & 40 
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offer all the evidence they could in order 
to show that the property had been dedi¬ 
cated as religious property. All the facts 
relevant to the case were put before the 
Court in spite of the erroneous opinion 
of the learned Bubdivisional Judge. The 
learned counsel for the appellants now 
wishes to state that he is informed that 
the land on which the zayat was built was 
actually religious property. This is entirely 
contradictory to the fact which has been 
proved, namely that the land was bought 
by XJ Ba Maung from some other person. 
It is far too late to put forward such a plea 
as this. The learned Bubdivisional Judge 
could not possibly have meant what he 
said when in the first issue he framed, he 
referred to the property as religious pro. 
perty : for, obviously if that were so, there 
was no need for him to hear any evidence 
in the case at all : he should have at once 
proceeded to pass judgment dismissing the 
suit. It seems to me that he cannot have 
meant more than that the property was 
property which it was intended should ba 
used for religious purposes, I am of the 
opinion that the parties could have been 
by no means misled by the words used by 
the learned Bubdivisional Judge, and it 
does not appear to me that the appellants 
have been in any way prejudiced by them, 
or prevented from producing evidence 
which was available to them at the time 
of the suit. In their written statement the 
defendants stated that U Ba Maung bought 
the land on which the zayat is built for 
the sole purpose of dedicating the same for 
religious purposes, that he built a zayat 
thereon and entrusted the same to the care 
and management of these defendants who 
with the express consent and desire of the 
deceased XJ Ba Maung took possession of 
the same and have been living thereon 
ever since. These statements do not to my 
mind set out any definite claim tha-t the 
property had been dedicated to religions 
usage. It appears to me that on the plead¬ 
ings the plaintiff was entitled to her decree 
for ejectment and delivery of possession. 
However in the course of their evidence 
the defendants set up the plea that U Ba 
Maung bad aotnally dedicated the zayat by 
a formal religious ceremony. The learned 
trial Judge believed the evidence which 
was offered in this behalf but the learned 
District Judge has rejected it for reasons 
which appear to me to be conclusive. 

In the first place it is quite clear, as the 
learned District Judge has pointed ont that 
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in letters both before and after U Ba 
Maungs death the defendant Ma Nanda 
oayi, who claims to be the principal nun in 
occupation of the zayat, used language 
■which by no means suggests that she consi. 
derecl the zayat to be her own or dedicated 
to her as religious property. Furthermore 
her conduct on receiving an injunction on 
behalf of Ma Mai Mas mother-in-law, Daw 
Ngwe Hnin, in regard to this zayat does 
not indicate that she claimed to be solely 
entitled to reside therein. The alleged 
dedication ceremony must have been per- 
^rmed in a very hole and corner fashion. 
Evidence was not offered in regard to the 
matter by persons whom one would have 
expected to have been present. The cere, 
mony is supposed to have been performed 
in the presence of a pongyi from Monywa 
(not called), and the only guest was U Po 
Aung, the brother of Ma Eusawadi, one of 
the witnesses for the defence and one of 
the nuns who was living with Ma Nanda 
Sayi in the zayat. This U Po Aung has 
given evidence to the effect that he was 
present when the yesetcha ceremony was 
performed: the ceremony is said to have 
been performed in May.June of 1934 : U 
Ba Maung died in 1935. As the learned 
District Judge has pointed out, Ma Nanda 
Sayi’s subsequent actions are not consis. 
tent with the truth of the story of the dedi. 
cation. I might further add that it is not 
at all clear to me how a dedication to nuns 
could possibly be made, for, as U May 
Aung has pointed out in his book on Bud- 
dhist Law, p. 197, the modern nuns are 
little more than lay devotees : they do not 
undergo any ordination and are not regard¬ 
ed as dying a civil death: they are under 
no disabilities with regard to money and 
property. In these circumstances it is quite 
clear to my mind that any gift to a nun must 
certainly conform to the provisions of the 
Transfer of Property Act. In the present 
case there is no question that they have 
been complied with. 


A. I. B. 

m 7 Bur L T 63* which has been cited con. 

as it is not reported in 
the recognized law reports and further, 
more it is not at all clear that the Transfer 
of Property Act would have applied in that 
particular case (dated 3rd March 1913). I 
have no doubt that it was U Ba Maung’a 
intention when he bought the site on 
which the zayat is built and when he built 
the zayat that Ma Nanda Sayi and her 
friends should reside in it; but there is 
nothing on the record to show that it was 
his intention to abandon all rights of pos- 
session over the zayat and the site. There 
IS no proof that he had set this property 
aside in perpetuity for the use of Buddhist 
nuns. It may be that Ma Nanda Sayi her. 
self contributed Es. 600 to the building of 
the zayat as against TJ Ba Maung’s Eupees- 
6000. It does not appear under what con. 
ditions this money was contributed, and 
certainly the mere fact even if it be taken 
to be a proved fact that such a contri. 
bution ^ was made cannot affect U Ba 
Maung s rights of property over the zayat. 

I hold therefore that the zayat and its site- 
remained part of U Ba Maung’s estate and 
that Ma Mai Ma, his widow, in virtue of the 
letters of administration which she holds ia 
entitled to possession thereof. This appeal 
is therefore dismissed with costs. It may 
be that Ma Nanda Sayi may be able to put 
forward some claim to compensation for 
the contribution that she has made to the 
building of the zayat, if she has made any 
such contribution, but in the present case 
we are not concerned with this matter. 

B.d./r.k. Appeal dismissed. 


4. YeoKyew Sum v. U K Tu, (1914) lAIRLB 
193=24 I 0 466=7 Bur L T 68. 
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FULL BENCH 


6 Rangoon Bank of Chettinad Ltd. v. Maong Aye (FB) 


It has always been held that Buddhist 
.religious gifts are not excepted from the 
operation of S. 123, T. P. Act, since that 
Act has been enforced : see 2 Bang 131 ^ 
3 U B E 2072 and 9 L B E.258.^ The case 


1. U Pandawun v. U Sandima, (1924) 11 A I E 
Rang 309=83 10 657=2 Rang 131. 

2. U Ne Mein v. Ma Hnin On, (1920) 7 A I R 
U B 47=67 10 809=3 U B R 207. 

8. U Zayanta v. U Naga, (1918) 6 A IR L B 11 
=45 1 0 026=9 L B R 268. 


Egberts C. J., Dunklet and 
Spargo JJ. 

Battle of Chettinad Ltd, — Appellants- 

V. 

Maung Aye and others — Bespondents. 
First Appeal No. 148 of 1937, Decided 
on 9th May 1938, against decree of Asst. 
Dist. Court, Baasein, D/. 9th July 1937. 

# # (a) Transfer of Property Act (1882), 
S. 92 (as amended by Act 20 of 1929)—S. 92 
is not retrospective. 
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The general principle is that very clear words 
mast ^ discoveiable before retrospective efiect 
can be given to a statute so as to take away a 
vested right which accrued before the date of its 
commencement : Case law referred. [P S08 0 2] 

It cannot be inferred that because in 8. 63 of 
the Amending Act some sections were stated 
expressly not to be retrospective, the remainder are 
so : A I E 19S2 Mad 73i and AIR 1936 Mad 
171, Approved. [P 309 C 1] 

Section 92 is not retrospective in its e&ect by 
reason of the lack of such clear words contained 
in the Act as would be necessary to lead to a con¬ 
trary decision : A I R 1936 Rang 152, Approved ; 
AIR 1937 All 688, Dissent.; Dictum in A I R 
1932 All 489, held obiter and dissent. [P 310 O 1] 

4 ^ (b) Subrogation—Equitable doctrine of 
subrogation existed prior to 1st April 1930— 
Lender advancing money to mortgagor to pay 
off prior mortgage—Mortgage discharged by 
mortgagor with money so borrowed—Lender is 
subrogated to rights of prior mortgagee : 14 
Rang 494^A I R 1936 Rang 162=163 I G 645, 
Overruled. 

The equitable doctrine of subrogation existed in 
India prior to 1st April 1930. [P 311 C Ij 

Where a person lends money to a mortgagor for 
the purpose of paying oS a prior mortgage and the 
mortgagor with the money so borrowed discharges 
the mortgage, the lender is subrogated to the 
rights of the mortgagee whose mortgage is so re¬ 
deemed. He is subrogated to the rights of the 
mortgagee not by means of assignment at all. He 
acquires, notionally, a position analogous in every 
way to that of prior mortgagee without an assign¬ 
ment having been eSected. There is no privity of 
contract between him and the mortgagee and his 
rights arise by virtue of an equitable doctrine 
extending as a matter of law to India before the 
Act : 14 Rang 494=A I B 1936 Rang 152=163 
I O 645, Overrlued ; 10 Oal 1035 (P C) ; 29 
Cal 164 (P C) ; 39 Oal 627 (PC); 9 Cal 961 
(P C) and A I R 1924 P C 36. Rel. on ; A I R 
1931 P C 79 : A I R 1933 P C 29 ; A I R 1934 
P C 235 and AIR 1935 Rang 230 (F B), 
Disting. [P 810 0 2; P 811 C 1] 

P. K. Basu — for Appellants. 

K. 0. Sanyal — for Respondents 1 to 3. 

RobOFts Cf Ji This is an appeal 
against a decree granted by the learned 
Assistant District Judge of Bassein in the 
following circumstances : The first three 
respondents (the second and third of whom 
were infants and sued by their brother, 
respondent 1, as their next friend) were 
the sons of one Maung Tun Gyaw, a Bur. 
mese Buddhist, who was poasessed of a 
house and its site in Zegyaung Road, Bas. 
sein. In the year 1920 or 1921, the said 
property was mortgaged by Maung Tun 
Qyaw and his wife, Ma HU May, jointly, 
to the 8. B. M. M. B. M. Firm. In 1923 
•Maung Tun Qyaw died, and on 26th August 
1926, Ma Hla May, his widow, and the 
mother of the plaintiffs (the first three 


respondents just mentioned), again mort¬ 
gaged the property to the firm for Rs. 700, 
which was made up of a cash advance of 
Es. 300 and the sum of Rs. 400 being the 
balance of the debt due on the earlier 
mortgage, which was thereby redeemed. 
Some time after 1926 Ma Hla May re¬ 
married, and thereupon her children be¬ 
came entitled to a half share in their 
father’s property subject to whatever in¬ 
cumbrances subsisted upon it. In 1929 Ma 
Hla May borrowed from the Bank of 
Chettinad a sum of Bs. 700 and redeemed 
the mortgage effected by her in favour of 
the S. R. M. M. R. M. Firm in 1926. The 
question which arose was whether the 
Bank of Chettinad was subrogated to the 
rights of the first mortgagee. In order to 
answer the question, it is necessary first 
to see whether S. 92, T. P. Act, 1882, as 
amended by the Amending Act 20 of 1929, 
is retrospective in its effect, and secondly, 
whether it was rightly held by a Bench of 
this Court in 14 Rang 494* that the equit¬ 
able doctrine of subrogation could not be 
applied in India in cases arising before 1st 
April 1930, on which date the Amending 
Act of 1929 came into operation. Accord¬ 
ingly, these questions fall to be decided 
by a Full Bench. The learned Assistant 
District Judge, as he was bound to do, 
answered the first question in the negative 
and held that 8. 92 was not retrospective; 
and as he was also bound to do, he followed 
the decision in 14 Rang 494,* held that the 
doctrine of subrogation could not be applied 
in India, and granted a decree declaring 
that a half-share of the property in dispute, 
which belonged to the plaintiffs, was not 
liable to be sold in execution of the mort¬ 
gage decree which the bank had obtained 
against Ma Hla May. 

As regards the first question, 8. 63 of the 
Amending Act enacts that nothing in a 
group of sections shall be deemed to affect 
anything done before the Act came into 
force, or any right, or any remedy in res- 
pect of Buch right, acquired or accrued be¬ 
fore that date; and that any such remedy 
may be enforced as though the Act bad not 
been passed. These are the material words, 
and they plainly show that the twenty-two 
named sections are not retrospective in 
character. It was argued before os on behalf 
of the appellants that, by implication, all 

1. Bank of Chettinad, Ltd. v. tla Ba Lo, (1986) 

28 A IB Bang 162 — 168 1 0 6t6 =ili Bang 
494. 
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the other sections of the Act were to be 
regarded as retrospective; but the conclud. 
ing words of sub-section (d) of S. 63 appear 
to me to have every remedy in respect of 
a vested right. In deciding whether S. 92, 
of the Act is to have retrospective effect or 
not, regard must be had to the principle 
laid down for the construction of statutes 
where a right of action is being dealt with 
and an Act has been passed which does not 
expressly deal with it. It is only recently 
that in 1938 E L R 176,^ I had occasion 
to refer to the case in (1861) 30 L J Ex 
40® in which Baron Wilde said: 

Where you are dealing with a right of action, 
and an Act of Parliament passes, unless something 
express is contained in that Act, the right of 
action is not taken away ; 

and again to the case in (1875) 1 Ch D 48^ 

at p. 50 where Jessel M. R. said: 

It is a general rule that when the Legislature 
alters the rights of parties by taking away or con* 
ferring any right of action, its enactments, unless 
in express terms they apply to pending actions, do 
not affect them. 

In (1846) 3 C B 540® at p, 550 Baron 
Wilde said : 

The general principle that a statute is not to he 
construed so as to have a retrospective operation 
is a just one; for, persons ought not to have their 
lights affected by laws passed subsequently. 

In 6 M I A 109® it was held that the 
Act of the Indian Legislature No. 21 of 
1848, which enacts, 

that all agreements, whether made in speaking, 
writing or otherwise, by way of gaming or wager* 
ing, shall be null and void, and no suit shall be 
allowed in any Court of law or equity for recover* 
ing any sum of money or valuable thing alleged to 
be won on any wager, or entrusted to any person 
to abide the event of any game, or on which any 
wager is made, 

contained no words sufficient to show the 
intention of the Legislature to affect exist, 
ing rights. The judgment of the Court was 
delivered by Baron Parke and was in agree* 
ment with the judgment of the majority of 
the Court of Exchequer on the construction 
of the corresponding Act of Parliament of 
the United Kingdom in (1848) 2 Ex 22.^ 

2. Arunaohallam Obettyar v. ValliappaChettyar, 
(1938) 25 A I R Kang 180 = 176 I 0 276 = 
1938 R L R 176 (P B). 

5. Wright V. Hale, (1861) 80 L 7 Ex 40 = 6 Jur 

(N S) 1212 = 3 L T 444 = 6 H «k N 227= 9 
W R 167. 

4. IniRe Joseph Suche & Co. Ltd. (1676) 1 Ch D 
48. 

6. Thompson v. Lack, (1846) SOB 540 = 16 
L J 0 P 76. 

6. Doolabdass Feitamberdass v. Ramloll Thao* 

kooTseydasB, (1661*64) 6 M I A 109 = 1 Bar 
403 (P 0). 

7. Moon V. Durden, (1846) 2 Ex 22=12 Jar 188. 


In (1861) 10 C B (n s) 179® at page 191 
Erie C. J. said : 

Those whose duty it is to administer the law 
very properly guard against giving to an Act of 
Parliament a retrospective operation, unless the 
intention of the Legislature that it should be so 
construed is expressed in clear, plain and unambi* 
guous language; because it manifestly shocks one’s 
sense of justice that an act legal at the time of 
doing it should be made unlawful by some new 
enactment. 

Again, in (1877) 2 Q B D 269® Cock* 
burn C. J. said : 

It is a general rule that where a statute is 
passed altering the law, unless the language is 
expressly to the contrary, it is to be taken as 
intended to apply to a state of facts coming into 
existence after the Act. 

In (1878) 3 A C 582*® there was an 
agreement for a lease which had been 
entered into but not in proper form in the 
year 1873: the Conveyancing (Scotland) 
Act 1874, by Ss. 38 and 39, dispensed with 
several requirements as to form, but it was 
held not to be retrospective and to have no 
power to remedy the defects of a deed exe* 
cuted before the date of its op>eratioD and 
void in Scotland by virtue of the Statute of 
1696. The case in (1878) 3 A 0 582*® is 
instructive since the Act laid down that 
nothing contained therein was to affect 
pending proceedings. Moreover, there was 
one clause which said that it should not 
have any effect upon any matter anterior to 
the passing of the Act. With respect to this 
matter Lord Hatherley said : 

I can only say, in the language of conveyanc* 
ing, it was ex majore cautela that that should be 
put in. 

See also (1898) A G 469.** There are, 
of course, cases in which a statute is retros* 
pective in its nature, for example, an act 
of indemnity: see (1876) 6 Q B 1.*® But 
the general principle to be deduced is that 
very clear words must be discoverable be* 
fore retrospective effect can be given to 
a statute so as to take away a vested right 
which accrued before the date of its com* 
mencement. When the Indian authorities 
fall to be examined, it is clear from the 
case in 10 Bang 465*® (though it dealt 

8. Midland Railway Oo. v. Annie Pye, (1861) 10 

0 B (N S) 179=80 L J 0 P 314=4 L T 610 

=9 W R 668. 

9. The Queen v. Guardians of Ipswich Union, 

(1877) 2 Q B D 269. 

10. Gardner v. Lucas, (1878) 3 A 0 682. 

11. Young V. Adams. (1898) A 0 469=67 L J F 0 

76=78 L T 506=14 TLB 873. 

12. PhilUps V. Eyre, (1876) 6 Q B 1=40 L J Q B 

26=10 B S 1004=22 L T 669. 

13. Ko Fo Kun v. 0. A. M. A. L. Firm, (1932) 19 

AIR Rang 197=140 I 0 166=10 Rang 466. 



1938 Bank of Cheitinad v. Maung Aye (FB) (Eoberis C. J.) Rangoon 309 


wibh S. 101, T. P. Act) and the cases 
therein cited that the law is the same; and, 
indeed, the Court in 14 Bang 494^ has so 
held. I have however thought it desirable 
to examine the authorities at considerable 
length in view of the decision of a Full 
Bench of five Judges in I L R (1937) All 
880.^* In this case it was expressly held 
that S. 92, T. P. Act, had retrospective 
effect and was applicable even though the 
transactions in question came into exist, 
ence prior to that date. The learned Chief 
Justice said : 

No doubt the ordinary rule of interpretation of 
a statute is that it should not be considered to 
have a retrospective effect so far as substantive 
rights are concerned unless it expressly says so« 

And later on in the same page he adds ; 

We must give effect to the language of the Act 
as it stands and hold that the sections of the 
Transfer of Property Act not dealt with in the 
sections enumerated in S. 63 have a retrospective 
effect. 

The conclusion at which he arrived was 
reached by a reference to the “obvious in¬ 
tention” of the Legislature, and the fact 
that there was an express reference to cer. 
tain specified sections which were not to be 
retrospective and an express reference to 
all the other provisions of the Act which 
were not to be retrospective in a certain 
contingency. The learned Chief Justice says: 

It seems to follow that barring that contingency 
the other provisions of the Act were intended to 
have a retrospective effect. 

1 find myself reluctantly unable to reach 
this conclusion. It seems to me that to 
arrive at the decision that the statute is to 
have a retrospective effect it should be 
possible to point to clear and unambiguous 
words; I cannot infer that because some 
sections were stated expressly not to be 
retrospective the remainder are so. 

In S. 63 a number of sections were set 
out which it was apparently thought might 
affect a right acquired or accrued before 
1st April 1930, and in sub.s. (d) the con. 
eluding words enacted that any such remedy 
might be enforced as if that Act had not 
been passed. These words “ any such 
remedy ” seem to me to refer directly to 
“any remedy in respect of such right” 
mentioned in sub.s. (d), and such right is 
“ any right acquired or accrued before Ist 
April 1930”: [sub.s. (c)]. In my opinion 
therefore sub.s. (d) saves every remedy in 
respect of a right already vested. I do not 

14. Hira Biugh v. Jai Singh, (1987) 34 A I B All 
588=1711 0 168=1 L B(1987) All 880=1987 
A Xi J 669 ft 840 (F B). 


find the section easy to construe, but it 
appears to me that the reference to the 
twenty.two sections enumerated, in effect, 
concludes at the word “liability” in S. 63 (d), 
after which all pending proceedings and all 
remedies where there is a vested right 
already accrued are saved. 


Some further cases on this point have 
been cited to us. Thus in 54 All 897^® a 
Full Bench of Allahabad also held that 
S. 92, T. P. Act had a retrospective effect; 
and I have examined carefully the judg. 
ment of the Full Bench. It is stated therein 
that there is no remedy or proceeding as is 
referred to in Act (20 of 1929) which is 
being affected by the new 'provisions'of 
S. 92. It would therefore appear to have 
been unnecessary to decide whether S. 92 
had a retrospective effect or not. An 
opinion contrary to that held in 54 All 
897^® was expressed by a Bench of the 
Madras Court in 56 Mad 169,^® and in 59 
Mad 359^^ at p. 365 Varadachariar J. 
criticized the Allahabad authority in terms 
to which I would lend my respectful con¬ 
currence. In the'earlier case it was held 
that S. 53.A, T. P. Act was not retrospec¬ 
tive though this was a section not dealt 
with by S. 63 (d) of the Amending Act. The 
question of retrospectivity with regard to 
S. 53-A however must be deemed to me 
somewhat different from that which is 
involved by other sections, because it set 
up the doctrine of part performance in 
India for the first time and was, no doubt, 
framed under the impression that a number 
of rulings laid down by various Courts in 
India, which held that this doctrine existed 
was good in law. The new section was 
doubtless framed to restrict its operation. 
The case in 58 I A 91^® swept away the 
presupposed applicability of the equitable 
doctrine of part performance to India, save 
of course that S. 63.A, T. P. Act was left. 
It would not be retrospective, but is avail¬ 
able as a defence in respect of a contract 
entered into before the date of the enact- 
ment since the new en actment gave a right 

15. Tota Bam v. Bam Lai, (1932) 19 A I B All 

489=189 I O 107=S4 All 897=1932 A L J 

627 (P B). 

16. Kaniee and Mooljee Btothera v. Shanmogam 

Pillai, (1932) 19 A I B Mad 734=189 I 0 870 

=66 Mad 169=68 M L J 687. 

17. Lakfihmi Amma v. Sankara Narayana Menon, 

(1986) 23 A I B Mad 171=160 1 0 187 —69 

Mad 869=70 M L J 1 (F B). „ . , „ 

18. Ariff V. Jadunath Majumdar. (1991) 18 A IB 

F 0 79=18110 762=68 Oal 1286=68 I A 91 

(P 0). 
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posicion* _^ ?. # 


The question might also arise in con¬ 
nexion with S. 53.A as to whether it deals 
with a right of action or with a matter of 
iProcedure only. For my own part, I am 
[Content to reach the conclusion that S. 92 
|i3 not retrospective in its effect by reason 
of the lack of such clear words contained 
in the Act as would be necessary to guide 
me to a contrary decision. Having reached 
the conclusion that S. 92 is not retrospec¬ 
tive, we have next to enquire whether the 
equitable doctrine of subrogation could be 
applied in India in cases arising before Ist 
April 1930. And I would first observe that 
our attention has been drawn to a number 
of authorities which were apparently not 
cited before the Court in 14 Rang 494.^ 
First of all, in 11 I A 126^® it was held 
that where the purchaser of an equity of 
redemption in reference to immovable pro¬ 
perty paid off the first mortgage thereon 
with notice of the second mortgage, he 
must be assumed, according to the rule of 
justice, equity and good conscience there 
applicable, to have intended to keep the 
first mortgage alive, and that therefore he 
was entitled to stand in the place of the 
first mortgagee. Sir Richard Couch asked : 

What was the intention of the party pay¬ 
ing off the charge ?" and stated that if 
there were no express evidence of it the 
ordinary rule was that a man having a 
right to act in either of two ways shall be 
assumed to have acted according to his 
interest. Then, in 29 I A 9^® the Privy 
Council followed their previous decision 
and adopted as accurate the summing up 
of the question as stated by the Subordi. 
nate Judge in the following words : 

When the owner of an estate pays charges on 
the estate which he is not personally liable to pay, 
the question whether those charges are to be con- 
sidered as extinguished or as kept alive for his 
benefit is simply a question of intention. The 
intention may be found in the circumstances 
attending the transaction, or may be presumed 
from a consideration of the fact whether'it is oris 
not for his benefit that the charge should be kept 
on foot. 

Again in 39 1 A 68^^ the two preceding 
cases were followed. I am persuaded that 


maung Aye (PB) (Roberts C, J.) A. I. K. 

3 some difficulty has arisen in this matter 
through regarding it from the point of view 
. of the mortgagee and in the light of an 
i assignment. When a mortgagee desires to 
f transfer bis rights he must, of course, use 
: a registered instrument in order to do so. 

1 But we are dealing with cases in which be 
is being paid off by the mortgagor and is 
not himself assigning his rights at all. 
His rights are brought to an end when he 
is paid off, and there is no assignment. 
The equitable doctrine is that the person 
enabling the mortgagor to discharge his 
obligations is subrogated to the rights of 
the mortgagee, but this is not by assign, 
ment at all. He acquires notionally a 
position analogous in every way to that of 
the prior mortgagee without an assignment 
having been effected. There is no privity 
of contract between him and the mortgagee 
and his rights arise by virtue of an equit-^ 
able doctrine extending as a matter of law 
to India before the Act. Turning to 14 
Bang 494,^ I observe that Sen J. re.‘ 
marked ; 

Now as an interest in immovable property of 
the value of Rs. 100 and upwards can only be 
transferred by a registered instrument, it is impos¬ 
sible to apply this doctrine consistently with and 
not in violation of the provisions of the Indian 
statute, 

and he cited the case in 58 I A 91^® to 
which I have previously referred. But this 
decision is one which deals with the equit¬ 
able doctrine of part performance and has 
no express reference to subrogation ; whilst 
it is clear from the decisions of the Privy 
Council, which were not cited to the Court, 
that the equitable doctrine of subrogation 
was already in existence and applicable to 
India before the passing of the Act, in the 
case of part performance the Courts in 
India believed that the doctrine of part 
performance existed, but 68 I A 91^® shows 
that they were wrong, 

Mr. Sanyal, in the course of his able 
argument, endeavoured to impress upon us 
the view that the existence of the equit- 
able doctrine of subrogation prior to 1930 
would be in conflict with S. 74 of the old 
Act. This is a section whereby puisne 


19. Gokaldoss Gopaldas v. Puranmal Premsukh- 

das, (1884) 10 Cal 1036=11 I A 126=4 Bar 
543 (P 0.) 

20. Diuobundhu v. Jogmaya, (1902) 29 Oal 154 = 
29 I A 9=6 OWN 209 (P 0). 

21. Mahomed Ibrahim Hossein Khan v. Ambika 
Pershad Singh, (1912) 89 Oal 527=14 I 0 496 
=39 I A 68=16 OWN 605=16 0 L J 411 

(P 0). 


mortgagees could be subrogated to the 
rights of prior mortgagees on tender of the 
amount due to them. But under the old 
S. 91 they were not the only persons who 
might redeem or institute a suit for 
redemption of the mortgaged property. 
Moreover, it is quite true that a transfer 
can only be effected by a registered instrn- 
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'ment as pointed out by Sen J. in 14 Rang 
494.' But, with great respect to the learned 
Judge, I cannot agree (as stated by him at 
p. 504 of the report) that the basis of the 
doctrine of equitable subrogation is a fic. 
tional agreement by the quasi.lender with 
the debtor or creditor that he should 
receive and hold an assignment of the debt 
and security. The present case is clearly 
jone which is governed by 11 I A 126,'® 
[and I must hold that the Bank is subro. 
gated to the rights of the original mort¬ 
gagee. Accordingly, in my opinion, the case 
in 14 Rang 494,' though it was rightly 
decided so far as it held that S. 92, T. P. 
Act (Act 20 of 1929) is not retrospective 
in effect, proceeded to a wrong conclusion 
in relation to the equitable doctrine of sub. 
rogation, which existed in India before the 
provisions of the statute to which reference 
has been made. Accordingly, this appeal 
must be allowed, and the suit of the plain, 
tiffs, respondents must be dismissed with 
costs in both Courts, advocate’s fee in this 
'Court 20 gold moburs. 

Dunkley J.—Two contentions have been 
raised on behalf of the appellant Bank in 
this appeal, namely : (1) That S. 92, T. P. 
Act, as added by S. 47 of Act 20 of 1929, 
is not retrospective in its effect; (2) That, 
on the facts which have been set out in the 
judgment of my Lord the Chief Justice, 
and which are not now in dispute, the 
appellant Bank is entitled to be subrogated 
to the rights of the first mortgagee of the 
'Property in suit. I am clearly of opinion 
that the provisions of 8. 92, T. P. Act, as 
amended by Act 20 of 1929, do not have 
retrospective effect, and that the decision 
in 14 Rang 494' is correct on this point. 
The Allahabad High Court alone has held 
that S. 92 is retrospective in its operation. 
-fi4 All 897'^ is not a decision that S. 92 is 
retrospective, for, the provisions of the 
amended section were applied to a transac. 
tion prior to let April 1930, as "a safe 
guide to follow as laying down correctly 
the rule of justice, equity and good con- 
science for cases arising before the passing of 
Act 20 of 1929". The opinion expressed by 
the Full Bench that 8.92 has retrospective 
effect was therefore merely obiter. The 
argument on which this opinion was bused 
was that no remedy or proceeding was 
affected by the new provisions of S. 92, 
and Varadaohariar J. exposed the fallacy 
■of this argument in bis judgment in 59 Mad 
369'^ at p. 865. The question was consi- 
'dered again by a Full Bench of five Judges - 


of the Allahabad High Court in I L R 
(1937) All 880,'* and their conclusion was 
that 8. 92 is retrospective. The judgment 
of the Full Bench was delivered by Sulai- 
man C. J., and it is only after the fullest 
consideration and with the greatest difiS- 
dence that I feel compelled to differ from 
his conclusion. The learned Chief Justice 
stated the rule of interpretation (at p. 899) 
as follows : 

No doubt the ordinary rule of interpretation of 
a statute is that it should not be considered to 
have a retrospective effect so far as substantive 
rights are concerned unless it expressly says so. 

He then said, referring to S. 63 of Act 
20 of 1929: 

There is an express reference to certain specified 
sections (of which S. 92 which is equivalent to 
S. 47 of Act 20 of 1929 is not one) which are not 
to be retrospective and there is an express refer¬ 
ence to all the other provisions of the Act which 
are not to be retrospective in a certain contin- 
gency. It seems to follow that barring that con* 
tingency the other provisions of the Act were 
intended to have a retrospective effect. 

Consequently, although the learned Chief 
Justice correctly stated the rule that the 
provisions of a statute are not to be con. 
sidered to have retrospective effect unless 
there is express provision in the statute to 
the contrary, he nevertheless based his 
conclusion upon an inference drawn from 
other provisions. It does not follow that, 
because an Act says that certain provisions 
are not to have a retrospective effect, or 
that all the provisions are not to have a 
retrospective effect in certain circumstances, 
the converse is true and the provisions not 
specifically mentioned are to have a retro, 
spective effect except in those circumstances. 
This has been held by the House of Lords 
in (1878) 3 A C 582,'® in which case the 
saving provisions of the statute in question 
were closely similar to the provisions of 
8. 63 of Act 20 of 1929. Certain sections of 
the statute were specifically made retro, 
spective and certain others were specifically 
made prospective only, and there was a 
provision that pending proceedings should 
not be affected by any provision of the 
statute. Their Lordships repelled the argu- 
ment that in consequence of these provi¬ 
sions the inference arose that the remaining 
sections of the statute were intended to 
have a retrospective effect. The decision of 
their Lordships may be summarized, in the 
words of Lord O’Hagan, that unless there is 
some declared intention of the Legislature 
— clear and nnequivocal — or unless there 
are some oironmstanoes rendering it inevit* 
able that the other view should be taken, 
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it ought to be presumed that an Act is 
prospective and is not retrospective, in so 
far as it affects vested rights. 

I am however prepared to rest my deci¬ 
sion on the plain words of S. 63 of Act 20 
of 1929. With the greatest respect, I think 
that the learned Chief Justice in I L B> 
(1937) All 880*^ failed to give proper effect 
to the words "any such remedy” occurring 
in the last sentence of the section. The 


sions of the section itself, and they are not- 
really decisions that the section is retro, 
spective, for the date to be looked at is not 
the date of the contract of sale under 
which the defendant entered into posses, 
sion but the date on which the defence of 
possession under the contract is set up; the 
questions of the date of the contract and 
the length of time the defendant has been 
in possession are immaterial. 


sentence stands by itself, and, when the 
reference to proceedings is omitted, reads 
as follows : 

Any such remedy as is herein referred to may 
be enforced, instituted or continued, as the case 
may be, as if this Act bad not been passed. 

To discover what is meant by “such 
remedy as is herein referred to” we must 
refer back to the last use of the word 
"remedy” in S. 63, and that occurs at the 
beginning of Cl. (d) of the section, which 
reads “any remedy or proceeding in respect 
of such right, title, obligation or liability,” 
and "such right, title, obligation or liabi- 
lity” plainly refers back to Cl. (c) which 
reads "any right, title, obligation or liability 
already acquired, accrued or incurred before 
such date” (i. e. let April 1930). Hence, in 
my opinion, when the last sentence of S. 63 
is set out in full it reads as follows ; 

Any remedy in respect of any right, title, oblU 
gallon or liability already acquired, accrued or 
incurred before let April 19S0, may be enforced, 
instituted or continued, as the case may be, as if 
this Act had not been passed. 

There is no justification whatever for 
holding that in this sentence the expression 
"such remedy” means and includes only a 
remedy in a pending proceeding. Conse¬ 
quently, the conclusion would appear to be 
that S. 63 specifically provides that no pro. 
vision of Act 20 of 1929 shall affect vested 
rights which were acquired or accrued 
before 1st April 1930. If that is not the 
correct interpretation of the last sentence 
of S. 63, then the meaning of the sentence is 
extremely obscure and very ambiguous, and 
therefore there is no "declared intention of 
the Legislature—clear and unequivocal”— 
that these provisions of the Act are to have 
retrospective effect. For this reason, follow¬ 
ing the decision in (1878) 3 A C 582,^® it 
must be held that the provisions of S. 92 
are not retrospective. Some argument has 
turned upon cases in which it has been 
held that S. 63.A, which was also added 
by Act 20 of 1929, is retrospective in its 
operation, in the sense that it applies to 
contracts entered into before 1st April 1930, 
but these decisions turned upon the provi¬ 


Turning now to the second point, when 
Ma Hla May obtained the return of the 
title deeds of the suit property from the 
S. K. M. H. B. M. firm, she executed a 
promissory note in favour of the appellant 
Bank for the sum of Bs. 700 and deposited 
the title deeds with the Bank with the 
intention of creating a security over the 
property. She, in fact, mortgaged the pro¬ 
perty to the Bank by deposit of title deeds. 
It is common ground that the intention of 
the parties (i. e. Ma Hla May and the 
Bank) was by this procedure to transfer 
the mortgage from the S. B. M. M. R. M. 
firm to the appellant Bank. The Bank in 
1935 obtained a mortgage decree over the 
whole property. Then the first three res¬ 
pondents brought the suit out of which 
this appeal arises for a declaration that 
the Bank’s mortgage decree is not binding 
on their interest in the property, and 
their suit has been decreed. The conten- 
tion of the appellant Bank is that by 
providing the money by which the mort¬ 
gage of the S. B. M. M. E. M. firm was 
discharged they "stepped into the shoes" 
of that firm and became aubrpgated to alf 
the rights of that firm under its mortgage, 
and that, as the mortgage of the S. B- 
M. B. M. firm was valid over the wbol? 
property, so also must their mortgage of 
1929 be valid over the whole property. In 
my opinion, this contention is sound. In a 
case the facts of which were exactly simi¬ 
lar to those of the present case and to 
which the appellant Bank was a party, 1* 
Bang 494,^ a Bench of this Court held that 
even prior to the amendment of the Act in 
1930, apart from the provisions of the 
Transfer of Property Act, the doctrine o 
subrogation could not be applied iu India. 
The ratio decidendi of this decision is con. 
tained in the following passage from t e 


idgment of Sen J.: 

It is to be observed that the bads of tbe /w- 

:ine of equitable subrogation is a ^ti<ma g 

lent by the quasMeuder with 

reditot that bo should receive and bold an assign 
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Starting from this standpoint of a fic¬ 
tional transfer, the learned Judges, follow¬ 
ing the decisions of the Judicial Committee 
in 58 I A 91^® and certain other recent 
cases, held that as by Indian statutory 
law an interest in immovable property of 
the -value of Es. 100 and upwards can 
only bo transferred by a registered instru. 
ment it was impossible to apply the doc¬ 
trine of subrogation consistently with and 
not in violation of the provisions of the 
Transfer of Property Act and the Regis¬ 
tration Act. "With the greatest respect, 
the whole argument proceeds upon this 
notion of a fictional transfer, the autho¬ 
rities quoted for which are dicta of Fry 
L. J. in (1887) 19 Q B D 155'® and 
Vaughan Williams L. J. in (1899) 1 Ch D 
440,®® to the effect that a subrogee is to be 
looked upon as the transferee of the securi¬ 
ties. Subrogation means merely the sub. 
stitution of one party for another as cre¬ 
ditor, and these dicta do not mean that 
the subrogee is in reality a transferee of 
the security, but merely that he has the 
same rights and is placed in the same 
position as if be had taken a transfer of 
the security from the original mortgagee. 
Clearly, a third party advancing money 
to pay off the mortgage debt cannot be 
regarded as a transferee of the mortgage, 
because there is no privity of contract bet¬ 
ween him and the original mortgagee. The 
notion of a transfer is at most a mere 
legal fiction, imagined for the sole pur. 
pose of defizing the rights acquired by 
the lender, and such a fictional transfer 
cannot be subject to the same incidents 
and formalities as a real transfer ; other, 
wise it would not be a fiction. Learned 
counsel for the first three respondents, 
realizing that he could not support the 
argument in 14 Bang 494,^ was compelled 
to assert boldly that under Indian (and 
Burma) statutory law a person cannot 
acquire any right of the value of Bs. 100 
and upwards in immovable property ex. 
cept by a registered instrument but this 
contention is refuted by the manner in 
which his clients obtained their interest in 
this property, namely by inheritance fol- 
lowed by the remarriage of their mother. 

32. Weolook (Baxoneas) v. Biver Dee Co., (1687) 19 
Q B D 165=66 L J Q B 689=67 L T 820= 
86 W B 833. 

38. In re Wrexham, Mold and Connah'e Ocay 
Bailway Co. No. 1, (1899) 1 Oh D 440=68 
li ; Ch 370=80 L T 180=47 W B 464=16 
TLB 309=6 Manson 316. 


Now the only provision regarding sub. 
rogation in the Transfer of Property Act 
prior to 1930 was contained in S. 74, and 
this section dealt only with the right of 
subrogation acquired by a second or subse¬ 
quent mortgagee who discharges a prior 
mortgage by direct payment to that mort. 
gagee. The question whether a person, who 
lends to a mortgagor money -with which 
the mortgagor discharges an incumbrance, 
is subrogated to the rights of the mortgagee 
whose mortgage is thereby discharged, was 
not dealt with in the Act, and was there, 
fore left to be dealt with by the Courts as 
a matter of "justice, equity and good con. 
science.” It has been so dealt with by their 
Lordships of the Privy Council in at least 
four cases, which were apparently not 
brought to the notice of the Bench. They 
are 10 I A 62,®* 11 I A 126,*® 29 I A 9®® 
and 39 I A 68.®* The last two of these 
cases dealt with transactions which took 
place after the Transfer of Property Act 
came into force. The effect of these deci- 
sioDS is stated in a passage in 11 I A 126*® 
at page 133 : 

The obvious question to ask in the interests of 
justice, equity, and good conscience is. what was 
the intention of the party paying oB the charge ? 
He bad a right to extinguish it and a right to 
keep it alive. What was bis intention ? If there is 
no express evidence of it, what intention should be 
ascribed to him ? The ordinary rule is that a man 
having a right to act in either of two ways, shall 
be assumed to have acted according to his interest. 

This passage was quoted with approval 
in 39 I A 68®* at p. 81. These rulings have 
been followed in numerous cases of the 
Indian High Courts; they have been 
affirmed in 511 A 140®® at p. 144 and they 
are binding on us. The decision in 14 Bang 
494* has been dissented from in 41 C W N 
472®* at p. 479. The cases cited by the 
Bench in 14 Bang 494,* namely 58 I A 
91,** 60 I A 297,®' 61 I A 388®* and 13 
Bang 274,®* are with the greatest respect 

24. Mohesh Lai v. Mohunt Bawan Das, (1883) 9- 
Cal 961=10 I A 62=18 0 L B 221=4 Sat 
424 (P C). 

26. Malireddi Ayyareddi v. Gopalaktisbnayya, 
(1924) 11 A I R P 0 86=79 I 0 692=47 Mad 
190=611 A 140 (P C). 

26. Paramatba Nath Roy v. Janaki Prasad Boy, 

(1937) 24 A I R Cal 194 = 171 10 747 = 41 
OWN 472=66 C L J 116. 

27. Currimbboy and Co., Ltd. v. L. A. Croat, 

(1983) 20 A I R F 0 29 =141 I 0 209=60 Ca) 
960=60 I A 297 (P C). 

28. Pir Bux v. Mahomed Tabar, (1934) 21 A I R 

P 0 286=1611 0 826=56 Bom 660 = 61 I A 
388=29 B L B 74 (P 0). 

29. Ma Kyi ▼. Mg. Then, (1936) 22 AIR Bang 280 

=167 10 666=18 Bang 274 (F B). 
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entirely beside the point. So far as this 
point is concerned, 14 Rang 494^ must be 
held to have been wrongly decided and 
must be overruled. In the present case it 
was clearly the intention of the appellant 
Bank to keep alive for its benefit the mort¬ 
gage in favour of the S. R. M. M. R. M. 
firm. 

Consequently the appellant Bank became 
subrogated to the rights of the S. R. M. 
M. R. M. firm, and by its mortgage of 
1929 obtained a valid mortgage over the 
whole property. I therefore agree that this 
appeal must be allowed, and the suit of 
the plaintiffs-respondents dismissed with 


costs. 

Spargo J. — The facts found by the 
learned Assistant District Judge were that 
a house and its site were mortgaged by Ma 
Hla May to the S. R. M. M. R. M. firm on 
26th August 1926 by deposit of title deeds 
for the sum of Rs. 700, Ma Hla May at 
that time being a widow with three child, 
ren. Some time towards the end of the 
year 1926 Ma Hla May re-married. On 
20th November 1929, Ma Hla May- bor- 
rowed Rs. 700 from the Bank of Chettinad 
Limited with which sum she redeemed the 
mortgage which she had made in favour of 
the S. R. M. M. R. M. firm and made a 
fresh mortgage by deposit of title deeds in 
favour of the Bank of Chettinad. On 1st 
April 1930, Act 20 of 1929 came into force 
and contained in that Act was S. 47. It is 
said that in this new section the first men. 
tion in the Transfer of Property Act of the 
subject of subrogation was made. When 
Ma Hla May re.married it is common 
ground that her three children by the 
former marriage became entitled to a share 
in the property of the marriage, of which 
the house and its site now in question 
■formed a part. Their claim is that the 
mortgage entered into by Ma Hla May in 
1926 was paid off or extinguished and that 
the mortgage in favour of the Bank of 
Chettinad, since it was executed in 1929 by 
Ma Hla May alone, must be taken as 
affecting her share alone. The case for the 
Bank of Chettinad is that since the mort. 
gage of 1926 was paid off with money 
borrowed from the Bank of Chettinad in 
the year 1929 the Bank of Chettinad is 
entitled to use the mortgage made in favour 
of the S. R. M. M. R. M. firm in 1926 as a 
shield against the plaintiffs’ claim, or as it 
is sometimes expressed the Bank claims to 
to subrogated to the S. R. M. M. R. M. 
ifirm’s rights under their mortgage. 


Mr. Sanyal for the plaintiffs in this case 
contends that the new S. 92 added by S. 47 
of Act 20 of 1929 to the Transfer of Pro¬ 
perty Act by Cl. (3) requires that before 
the Bank of Chettinad could be subrogated 
to the rights of the S. R. M. M. R. M. firm 
under their mortgage of 1926 a registered 
instrument be executed by the mortgagor 
agreeing that the Bank shall be so sub. 
rogated. Although the transaction in ques. 
tion took place in 1929 and the Act adding 
S. 92, T. P. Act only came into force on 
1st April 1930, he contends that S. 92 is 
retrospective. He also argued that even 
though S. 92 be held not to have retro¬ 
spective effect, still the old S. 74, T. P. Act 
dealt with the subject of subrogation and 
therefore there could not be equitable sub¬ 
rogation before Ist April 1930 for that 
would be to allow an equitable relief in a 
matter governed by statute. 

One argument in favour of regarding 
S. 92 as having retrospective effect is that 
in S. 63, Transfer of Property Amendment 
Act, a certain number of sections are men- 
tioned and it is said that nothing in any of 
those sections shall be deemed in any way 
to affect (inter alia) any right, title, obliga¬ 
tion, or liability already acquired, accrued, 
or incurred before 1st April 1930. Among 
those sections mentioned the section which 
inserts S. 92 is not included. If, then, 22 
sections are selected and it is said of these 
that they are not to have retrospective 
effect, the argument is that the other 
sections must have retrospective effect or 
else there is no meaning to be assigned to 
the drafting. And in I L R (1937) All 880 
it was held that S. 92, T. P. Act has a 
retrospective effect. At p. 899 there occur 
the words : 

It seems to follow that barring that contingency 
the other provisions of the Act were intended to 
have a retrospective effect. 

But further up on the same page it is 
stated : 

No doubt the ordinary rule of interpretation of 
a statute is that it should not be considered to 
have a retrospective effect so far as substantive 
rights are concerned unless it expressly says so. 
In India there is the provision in the General 
Clauses Act, S. 6, to a similar effect. 

Mr. Sanyal suggests that to the words 
“unless it expressly says so” should be 
added “or unless it can be deduc^ by 
necessary implication”. In my opinion, it 
cannot be said that it has been expressly 
stated that S. 92 has retrospective^ effect, 
nor does it follow by necessary implication: 
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see (1878) 3 A 0 682.^® (1890) 16 A 0 384^® 
and (1898) A 0 469.“ With great respect 
I am of opinion that S. 92, T. P. Act has 
no application to transactions which took 
place before 1st April 1930. Then as to 
equitable subrogation which is claimed by 
the Bank of Ghettinad, it is suggested that 

S. 74 of the Act prevents the operation of 
the equitable rule. S. 74 dealt with one 
class of persons who might become entitled 
to the rights of subrogation and I cannot 
End that the action of this section excludes 
equitable subrogation in favour of other 
parties. We were referred to a number of 
decisions of their Lordships of the Privy 
Council in which mortgages which had 
been paid off were regarded as still in 
existence where it was to the advantage 
of the persons who provided the funds 
whereby they were paid off so to regard 
them. I am of opinion that of these deci. 
eions 29 I A 9^® very closely resembles the 
present case. I am of opinion that S. 74, 

T. P. Act did not operate to prevent the 
Bank of Ghettinad from being entitled to 
the right of subrogation in respect of the 
mortgage made in favour of the S. R. M. M. 
R. M. firm. It is quite clear that the money 
lent by the Bank of Ghettinad was lent for 
the purpose of redeeming the prior mort. 
gage in favour of the S. R. M. M. R. M. 
firm and the Bank of Ghettinad is entitled 
to rely on the prior mortgage to that firm 
to resist the plaintiffs’ claim. I agree that 
the judgment and decree of the lower Court 
must be set aside and the plaintiffs.respon¬ 
dents suit must bo dismissed with costs, 
advocate s fee in this Court 20 gold mohurs. 


whether there is evidence to support finding — 
That High Court might heve come to contrary 
decision on same evidence is immaterial. 

The High Court is not competent to investigate 
matters of fact in a reference under B. 66 (2). 
Whether or no in any particular case there is any 
evidence to support the finding of fact arrived at 
below is, of course, a question of law; but such 
question of law is entirely limited to whether 
there was any evidence, and if there was any 
evidence, then the finding of fact must stand, 
although the appellate tribunal might jitself have 
found the facts in a contrary way. [P 316 G 2] 

(b) Income-tax Act (1922). S. 4 (3) (vii) — 
Profit made out of single transaction—Capital 
assets or gain—Test. 

Where a profit is made out of a single transac¬ 
tion the test to be applied in deciding as to whe. 
ther it is capital assets or gain is to see whether 
there was a gain made in an operation of business 
in carrying out a scheme for making profits : 
(1929) 13 Tax Cas 396, Foil. [P 316 0 1,2] 

(c) Income-tax Act (1922). S. 66 (2)—Cor¬ 
rect principle of law applied—No misdirection. 

When the Assistant Commissioner applies the 
correct principle of law to facts and comes to a 
certain conclusion, there is no misdirection and it 
is immaterial to consider whether the High Court 
applying the same principle to the question of fact 
to be decided would have arrived at the same con¬ 
clusion. [P 316 C 2] 

Advocate-General — for Applicant. 
Foucar — for Respondent. 

Roborts C. J.~~Th 0 following questions 
have been referred to this Court for deter¬ 
mination in Civil Reference No. 5 of 1937: 

1. Was it impossible for the Assistant Commis¬ 
sioner to infer from the primary facts in record 
before him that the assessee’s surplus arising from 
sale of the ‘(Yemone) Island Mine’ was a profit of 
his business ? 


d.s./r.k. 


Appeal allowed. 


80. Main v. Stark, (1890) 16 A 0 804=59 L J E 
68=63 L T 10. 
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SPECIAL BENCH 

Roberts 0. J., Mta Bu and Sharpe JJ. 

Commissioner of Income-tax, Burma — 

Applicant. 

V. 

B. B. Jubb Respondent. 

Civil Ref. No. 6 of 1937. Decided on 
14tb January 1938, made by Oommia- 
flioner of Income-tax, Burma. 

(a) Ineeme-Ux Act (1922), S. 66 (2) — In 
High Court U comjitent only to ^ 


2. Did the Assistant Commissioner misdirect 
himself in principle and law in reaching the said 
inference? 

The only point of law which could arise 
in the determination of these two questions 
is the proper legal effect of the facts as 
proved. The assessee, Mr. B. B. Jubb, 
bought a rubber estate in 1924 which be 
sold two years later. In 1926 he obtained 
a license of the Kywekayan area by way 
of prospecting, but having later abandoned 
it he brought his plant to Mergui. Jn 1932 
during the earlier part of the year, he was 
employed in the Shan States, but he went 
to Mergui in the month of April and 
stopped on bis way at Rangoon in order to 
see the OfiScial Assignee. The Mergui Tin 
Dredging Oompany, which bad originally 
owned the Yemone Tin Mine, had just gone 
into liquidation, and Mr. Jubb arranged to 
work the mine with his own money under 
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an agreement ■with the Official Assignee by 
which 10 per cent, of the gross price real- 
ized from the sale of the tin obtained from 
the mine should be paid to the Official 
Assignee. Under this agreement he worked 
it from June to November 1932, and in 
March 1933, Mr. Jubb entered into a con¬ 
tract with the Government whereby the 
lease should be taken over in bis name on 
his liquidating all outstanding arrears of 
rent and other debts owing to the Govern¬ 
ment. At this date, in May 1933, it appears 
he was making an offer to pay by instalments 
as it is said, for a rubber estate which he 
ultimately purchased and the purchase 
money for which was obtained by the sale 
of the YemoneTin Mine in June 1934. In all 
these circumstances the Assistant Commis. 
sioner of Income-tax found that it was clear 
the sale of the mining areas acquired from 
the Mergui Tin Dredging Company Ltd. 
was not a capital transaction, nor as such 
outside the scope of the Income-tax Act, 
but that it was the appellant’s business to 
secure mining areas with a view to their 
resale. His rights in %h6 Kywekayan area 
had been sold for Rs. 16,000 to a man 
named Milne, and the Assistant Commis¬ 
sioner has found as a fact that he entered 
early into negotiations for resale of the tin 
mine which showed definitely that he pro¬ 
posed to dispose of it as soon as he could 
obtain a suitable buyer. It was said that 
the reason he was anxious to sell was to 
obtain money for the purchase of a rubber 
estate. But all these questions appear to 
me to be questions of fact which it was for 
the income-tax authorities to decide, and 
although we do not necessarily say that we 
should come to the same decision upon the 
facts as they have done, it is in our opinion 
clear that there was evidence upon which 
they could arrive at the conclusion they 

did. 

Mr. Foucar has been driven to contend 
unless there was a primary intention at the 
time of his acquiring the Yemone Tin Mine 
to enter on an adventure in the coarse of 
trade it cannot be found that such an 
adventure was subsequently entered into 
unless there were a series of transactions. 
We think this view of the law is based 
upon a misconception and that, in the 
words of Lord Buckmaster in (1929) 13 
Tax Cas 396,^ the real question is whether 
jthere was a gain made in an operation of 

1. Reea Roturbo Development Syndicate, Ltd. v. 

Oommissionet of Inland Revenue, (1929) 18 

Tax Cas 896. 


A. I. B. 

business in carrying out a scheme for profit 
making. In applying this test we are satis- 
fied that the Assistant Commissioner in no 
way misdirected himself in principle or 
law, and that there was evidence upon 
which he could conclude that the assessee’s 
surplus arising from the sale of the mine 
was a profit of his business. I would accord¬ 
ingly answer both questions in the negative. 
We assess the advocate's fee for this refer¬ 
ence at ten gold mohurs. 

Mya Bu J.—I agree. 

Sharpe J.—This Court is not competent 
to investigate matters of fact in a reference 
such as the present one. Whether or no in 
any particular case there is any evidence 
to support the finding of fact arrived at 
below is, of course, a question of law ; but 
such question of law is entirely limited to 
whether there was any evidence, and if 
there was any evidence, then the finding 
of fact must stand, although the appellate 
tribunal might itself have found the facts 
in a contrary way. Here, in my judgment, 
there was clearly evidence to support the 
finding arrived at and it is immaterial to 
consider what decision we in this Court 
would have arrived at, if we had been the 
judges of fact, which we are not. The first 
question submitted must accordingly be 
answered in the negative. As to the other 
point referred, a case such as the present is 
governed by the principles laid down in 
the House of Lords in (1929) 13 Tax Cas 
396^ to which my Lord the Chief Justice, 
has referred. I cannot see that the Assis- 
tant Commissioner in arriving at the 
decision which he did, acted in any way 
contrary to the principle there enunciated. 
It is immaterial to consider whether vve in 
this Court, applying those same principles 
to the question of fact to be decided, would 
have arrived at the same conclusion. There¬ 
fore the second question submitted must 
also be answered in the negative. I agree 
with the proposed order as to costs. 

K.S./r.k. Answers in the negative. 
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Baguley and Mosely JJ, 


K, M. C. T. Chidambaram Chettyai — 

Appellant. 


V. 

B. M. S. M. Somasundaram Chettyar — 

Respondent. 

First Appeal No. 133 of 1937, Decided 
on 8th February 1938, from order of Asst. 
District Court, Pegu, D/. 27th September 
1937 

Civil P. C. (1908), S. 47 — Order refusing 
•to stay execution does not come within purview 
-of S. 47—Appeal does not lie. 

When an Amending Act changes the phraseo* 
logy of the old Act it must, as a rule, be assumed 
that the Legislature was intending to make some 
change. Questions relating to stay of execution 
are no longer within the purview of 8. 47. Hence 
no appeal lies from an order staying or refusing 
to stay execution of a decree : A I R 1931 Rang 
221 ; A 1 R 1920 Cal 71 and AIR 1921 Bom 
208, Approved ; A I R 1930 Lah 187, Dissent. 

[P 317 C 2 ; P 318 C 1] 

Chakravarti — for Appellant. 

P. B. Sen — for Respondent. 


Baguley J. — This is an appeal against 
an order passed by the Assistant District 
Judge of Pegu refusing to stay certain exe¬ 
cution proceedings under O. 21, R. 29, 
Civil P. C. Orders under-O. 21, R. 29 
are not mentioned in O. 43, R. 1. So, if 
appealable at all, it can only be appealable 
under S. 47. A preliminary point has been 
taken that this appeal does not lie. S. 2 (2), 
Civil P. C. de6nea a decree and all decrees 


are appealable. The definition of a decree 
is deemed to include the determination ol 
any question under S. 47. S. 47 deals with 
questions arising between the parties tc 
the suit in which the decree was passed, oi 
their representatives, and relating to the 
■execution, discharge or satisfaction of the 
decree. The question is whether an appli. 
cation for stay is a matter relating to the 
execution, discharge or satisfaction of the 
^oree. There is authority in this Court, £ 
Bang 364,' that no appeal lies from ac 
order staying or refusing to stay executior 
of a decree. It is argued that this is 
incorrect, and in the judgment (which is 
that of a single Judge) authorities are 
quoted from Calcutta and Bombay: 2* 
OWN 656* and 45 Bom 241.” We are 

T'u^an’wsyT^^Ohiri^^TfW^riaTTB 

Rang 221=183 I 0 491=9 Rang 864. 

9. Bajendra KUhore v. Mathnra Mohan, (1920) 1 
AIR Cal 71=65 I 0 228=26 0 W N 665. 

8 . Janardan Trimbak v. Martand Trtmbak 
(IWl) 8 A I B Bom 208=69 I C 62d=4{ 
Bom 241=22 Bom L R 1212. 


asked to bold that this Rangoon ruling is 
incorrect and that the contrary view taken 
by the High Court of Lahore in 11 Lah 
402* is correct. I have studied this Lahore 
ruling and it seems to me to make it per. 
fectly clear that the Calcutta and Bombay 
view is correct. 

Section 47, Civil P. C. corresponds with 
S. 244 of the former Code. S. 244, as it 
first appeared in this Code, referred only 
to questions “relating to the execution, 
discharge or satisfaction of the decree." 
There was a conflict of opinion between 
the Courts as to whether this phrase 
included questions relating to stay of exe- 
cation. So the Legislature took a baud, 
and in 1888 added the words “or to the 
stay of execution thereof.” It was then 
perfectly clear that questions relating to 
stay of execution did come under S. 244. 
When the Code of 1908 was drafted, the 
Legislature definitely removed these words 
“or to the stay of execution thereof" from 
S. 47 which took the place of the old S. 244. 
Now the Code of 1908 is not merely a 
consolidating Act which may be presumed 
to leave the law unchanged. The Preamble 
states that it is expedient to consolidate 
and amend the laws relating to the proce. 
dure of the Courts, and when an amending 
Act changes the phraseology of the old Act 
it must, as a rule, be assumed that the 
Legislature was intending to make some 
change. The passage at page 406 of the 
Lahore case which suggests that "after 
the law had been well settled and the right 
of appeal generally acknowledged, it was 
no longer considered necessary to retain 
the words, which were really superfluous" 
is one to which I cannot possibly assent. 
When the phraseology of the law is 
changed by an Amending Act, the presump. 
tion will be that some change in the law is 
intended. Had the words “or to the stay 
of execution thereof" never been in the Act 
I would have been inclined to the view 
that questions as to stay of execution 
would be questions relating to the exeou. 
tion, discharge, or satisfaction of the 
decree. But once it was found necessary to 
put in special words to make it clear that 
questions of stay were included in the sec. 
tion and afterwards it is found that these 
words have been removed, it seems to me 
clear beyond all doubt that questions 


4. Mt. Darga Devi t. Hans Baj, (1930) 17 A I B 
Lah 187 = 124 I 0 849 = 11 Lah 402 = 81 
P L R 617. 
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relating to stay of execution are no longer 
within the purview of S. 47. I would 
therefore hold that no appeal lies in this 
case and I would dismiss the appeal with 
costs; advocate’s fee three gold mohurs. 

Mosely J. — I agree. 

d.s./r.K. Appeal dismissed. 
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Roberts C. J. and Dunkley J. 

P. Hasanar — Appellant. 

V. 

L. T. Kandan Chettyar —Respondent. 

First Appeal No. 138 of 1937, Decided 
on 17th February 1938, against order of 
High Court, D/. 23rd August 1937. 

Limitation Act (1908), S. 14 (2) — Time 
spent in prosecuting unnecessary applications 
cannot be excluded under S. 14 (2). 

In order that the period of time which the 
applicant has spent in prosecuting another pro* 
oeeding may be excluded under 8. 14 (2), the 
proceedings must be prosecuted with due diligence 
and must also be prosecuted in good faith. Where 
the applicant prosecutes certain applications which 
are entirely unnecessary, it cannot be said that 
the applications were prosecuted with due dill* 
gence or in good faith and the time spent in the 
prosecution of such applications cannot be exclud* 
ed : A I R 1982 Lah 532, Disling. [P 318 0 2; 

P 319 0 1] 

Jagauathan — for Appellant. 

N. Bose — for Respondent. 

Dunkley J, — The appellant is the 
judgment>debtor and the respondent the 
decree.bolder. The decree was passed by 
the District Court of Prome on 8th Octo. 
her 1932 and was transferred to this Court 
for execution. Application for execution was 
made in the early part of 1933, but on 
25th March 1933 the appellant was ad. 
judicated insolvent under the Presidency 
Towns Insolvency Act, with the result that 
the execution application was closed on 
27th March 1933. On 166h August 1933 
the appellant filed his schedule, in which 
he showed this decree as a liability. Conse. 
quently, time for the execution of this 
decree began to run from that date. On 
23rd August 1934 the respondent made a 
petition to the Insolvency Court for per. 
mission to execute his decree. It was then 
pointed out to him that no leave to execute 
the decree was required. Consequently, he 
withdrew his petition on 25th July 1935. 
Then, on 14th March 1936, the respondent 


made a fresh petition to the Insolvency 
Court asking the Court to cancel the pro. 
tection order which had, so he said, been 
granted to the appellant. Actually, no pro. 
tection order had ever been granted to the 
appellant at any time. However an inquiry 
was held into this matter, and, by an order 
of 7th April 1936, the Insolvency Court 
purported to cancel the protection order 
which was non-existent. Having obtained 
this order, the respondent then made a fresh 
application for execution on 8th March 
1937, and he applied for execution by arrest 
and imprisonment of the appellant. In his 
objections to this application the appellant 
contended that the application was barred 
by limitation. In order to bring his appli- 
cation within time, the respondent desires 
to exclude the period of the insolvency 
proceedings from the date of the adjudica. 
tion until 7th April 1936. 


On behalf of the appellant we have been 
referred to the cases in 42 Mad 319^ and 
47 Bom 244^ as authorities for the pro. 
position that the pendency of insolvency 
proceedings does not stop the running of 
time in respect of applications for execution 
of decrees. The original application to exe. 
cute the decree was rejected by the Deputy 
Registrar on the ground that the applica. 
tion was time.barred, but on a reference 
to the learned Judge on the Original Side 
it was held that the time, amounting to 
somethiiig more than eleven months, during 
which his petitions in the insolvency pro. 
ceedings were being prosecuted by the res. 
pondent ought to be excluded under the 
provisions of S. 14 (2), Limitation Act. The 
learned Judge as authority for this pro. 
position, referred to the case in 14 Lab 
106,® but, with the greatest respect, this 
case is not authority for the conclusion of 
the learned Judge, as it refers to an exeou. 
tion application made in a wrong Court and 
not to an insolvency proceeding. More¬ 
over, under S. 14 (2), in order that the 
period of time which the applicant has 
spent in prosecuting another proceeding 
may be excluded, the proceeding must b« 
prosecuted with due diligence and musW 


1. Bamaswami FUlai v. Govindasami Naioker, 

(1919) 6 A I B Mad 666=49 I 0 626=42 Mad 
319=36 M li J 104. 

2. Sidhraj Bhojraj v. AU Haji, ( 1923 ) 10 A I B 
Bom 83=67 1 0 767=47 Bom 244=24 Bom 
L B 609. 

3. Kala Singh v. Gahna Singh, (1932) 19 A IB 

Lah 631=188 I 0 646=14 Lah 106=33PLB 
740. 
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Also be prosecuted in good faith. The term 
/good faith” i sdefined in Cl. (7) of S. 2 of 
the Act as follows : 

“ Good faith ” : nothiog shall be deemed to be 
done in good faith which is not done with due 
care and attention. 

For more than eleven months the res. 
pondent prosecuted applications which 
were entirely unnecessary because he was 
under the impression that there existed 
an order which actually was non-existent; 
and if the insolvency record had been con. 
suited it would readily have been discovered 
that no protection order had been issued 
in favour of the appellant. Consequently, 
it cannot be said that the applications 
were prosecuted either with due diligence 
or in good faith, and therefore in any view, 
the time spent in the prosecution of these 
applications cannot be excluded. In my 
opinion, the order of the Deputy Registrar, 
dismissing the application for execution as 
time, barred was correct. This appeal is 
therefore allowed and the order of the 
Deputy Registrar is restored, with costs in 
both Courts, advocate’s fee in this Court 
three gold mohurs. 

Roberts C. J. — I am of the same opi¬ 
nion. 

r.m./r.k. Appeal allowed. 
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Roberts 0. J. and Dunkley J. 

T, K. Roy Chowdhury and others ~ 

Applicants. 

V. 

J. Biharilal and others— Respondents. 

Civil Revn. Nos. 17, 18 and 19 of 1938. 
Decided on 6th April 1938, against order 
Of Asst. District Court, Pyapon, D/. 24th 
September 1937. 

Revision —Dismissal of objecUons to attach, 
meat under O. 21. R. 58. Civil P. C. - High 
Court would not interfere in revision as obiel? 

a 2 "r? 63““’* 'Uil toder 

CoMi wUl not, save in most exceptional 
^ 8 , exercise Ite revislonal juiisdiction lii^£av?Jr 
of a party to whom there is open another certain 
and conclnsive remedy. UP 830 0 3 ] 

Hence the High Court would not interfere in 
midon against the dismissal of objections of\ 
party to attachment under 0. 31, B. 66 , Civil 
P. 0 . as snoh jwrty hae a oonolnsive remedy by 
filing a suit under 0. 31, B. 68. (P 820 0 sj 


Clark — for Applicants. 

Hay, B. 0. Paul and P. B. Sen — 

for Respondents. 

Dunkley J» In these three applications 
in revision the applicants are the same, 
although the respondents are different, and 
the three applications arise out of similar 
facts, and therefore can be disposed of in 
one judgment. There was a Chebtyar firm 
at Dedaye known as the R. M. P. M. firm. 
It is alleged in the (plaint in the adminis¬ 
tration suit (No. 2 of 1936 of the Sub-divi- 
sional Court of Kyaiklat) that the firm was 
a joint Hindu family business and the 
karta and manager was Mubhuverappa 
Cbettyar. After his death one of the credi¬ 
tors of the firm brought a suit in the Sub. 
divisional Court of Kyaiklat (No. 2 of 1936)' 
for the administration of the estate of 
R. M. P. M. Muthuverappa and obtained a 
preliminary decree. A receiver was then 
appointed to take over the administration 
of the estate with full powers. He has col. 
lected a sum of about Rs. 28,000 out of the 
assets of the estate, and this sum has been 
deposited in the Subdivisional Court of 
Kyaiklat. The receiver is Mr. T. K. Roy 
Chowdhury, the first applicant. The second' 
and third applicants are alleged to be other 
creditors of the R. M. P. M. firm, but as 
they have not applied to be joined as par. 
ties to the administration suit it is difiScuIt 
to understand how they have any locus 
standi in the present applications. The 
three respondents are other creditors who 
had obtained decrees against the R. M. 

P. M. firm. They then applied to execute 
their decrees, two of them in the Assistant 
District Court of Pyapon, and one in the 
Subdivisional Court of Kyaiklat. The exe¬ 
cution applications were brought against 
the R. M. P. M. firm. This would appear 
not to be the right form in view of the 
death of Muthuverappa, but however that 
is not a point which is now before us. 

In the two execution proceedings before 
him the learned Assistant District Judge 
issued notices to the Subdivisional Court 
under R. 62, O. 21, Civil P. C. The receiver, 
i. e. the first applicant, then applied to the 
Assistant District Court to have these 
notices recalled, alleging that as there were 
numerous other creditors the attachments 
on behalf of these particular creditors could 
not be made. His objections were obviously 
made under B. 68, O. 21, but they were 
dismissed by the learned Assistant iMstriot 
Judge in the most summary manner and* 


320 Rangoon T. K. Rot v. Bihabilal (Dunkley I ,) 


&. I. B. 


•without any reasons being given. The 
receiver has, up to date, taken no further 
action, except to prosecute, at the instance 
of the other two applicants, these applica. 
tions in revision. After the objections of 
the receiver had been dismissed, the Assist¬ 
ant District Judge ordered the Subdivi- 
sional Judge to deposit in the Assistant 
District Court sufficient funds, out of the 
moneys collected by the receiver and depo¬ 
sited in the Subdivisional Court to the 
credit of the administration suit, to meet 
in full the claims of these two judgment, 
creditors.respondents, and this was done, 
and these two respondents have received 
payment of their claims in full. The execu¬ 
tion proceedings in the Subdivisional Court 
followed exactly the same course, and in 
fact the Subdivisional Judge followed closely 
every step and order of his superior Judge, 
the Assistant District Judge, with the 
result that this judgmenb-creditor-respon- 
dent has also received payment of his 
claim in full. 

It is difficult from the throe applications 
themselves to ascertain which of the orders 
of the learned Assistant District Judge and 
the learned Subdivisional Judge in the 
execution proceedings are now called in 
question, but apparently the orders about 
which the main complaint is made are the 
orders dismissing the objections of the 
receiver made under R. 58, O. 21. Mr. 
Clark for the applicants has referred to the 
provisions of R. 13, 0. 20, and has quoted 
authorities for the proposition that the 
principle of sub-r. (2) of R. 13 is applicable 
whether the estate of the deceased is 
insolvent or not. He has urged that the 
three respondents could not execute their 
decrees by applications under R. 52 of 
.0. 21 and that their proper course was to 
.come in under the preliminary decree in 
Ithe administration suit and make their 
claims ; and that therefore the execution 
proceedings were without jurisdiction. No 
doubt, serious irregularities have been 
committed by the Assistant District Court 
and the Subdivisional Court in these execu- 
tion proceedings, and it is admitted on 
behalf of the respondents that they cannot 
..be entitled to have their claims met in full 
unless the estate is found to be sufficient 
to meet in full all the debts and liabilities 
of the firm; but whether these execution 
proceedings were undertaken vvithout juris¬ 
diction is a matter which will fall to be 
decided in subsequent proceedings under 
- the order which we now propose to pass, 


and we therefore refrain from expressing 
any opinion on this point. 


The applicants seek to invoke the revi- 
sional jurisdiction of the High Court, and 
it is fundamental that the High Court will 
not, save in the most exceptional cases, 
exercise this jurisdiction in favour of a 
party to whom there is open another 
certain and conclusive remedy. Mr. Clark 
urges that these present cases are excep¬ 
tional cases in that the procedure of the 
executing Courts was so manifestly wrong 
that it would be merely multiplying litiga¬ 
tion and causing unnecessary expense to 
the applicants if they are driven to file 
separate suits to which there could be no 
defence, and he quotes 5 Rang 742.^ He 
has further urged that there is no certain 
and conclusive remedy open to the appli¬ 
cants if these applications in revision are 
dismissed. With these contentions find 
myself unable to agree. As I have said, it 
is difficult to understand how the second 
and third applicants have become parties 
to the present applications, and so far as 
the first applicant is concerned^ he has a 
certain and conclusive remedy still open to 
him by filing suits against the respondents 
under O. 21, R. 63 arising out of the dis- 
missal of his objections to the attachments. 
That as receiver he has authority to file 
such suit is clear from the terms of his 
order of appointment. All the material 
facts have not been brought before the 
Courts, such as, for instauce, whether the 
estate of the deceased is insolvent or not, 
or whether for any other reason the res¬ 
pondents are not entitled to execute their 
decrees in the ordinary manner, and all 
these necessary facts can be pleaded in 
suits under O. 21, B. 63 ; it is therefore 
espodieot that such suits should be brought 
and all questions in issue between the 
receiver and the respondents decided after 
full hearing. On this short ground I am of 
opinion that these applications in revision 
cannot be allowed and must be dismissed 
with costs, advocate's fee three gold mohura 
in each application. 


Roberts C. J —I 

P g /r,K* Applications dismissed* 

. Adminlatrator-General of Burma v 0. R V . 

V. S. Chettyar Firm, (1928) 15 A.J B Bans 
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Moselt and Dunkley JJ. 

Shwe Khoon — Appellant. 

V. 

Ma Sein Nu — Respondent. 

First Appeals Nos. 106 and 110 of 1937, 
Decided on 21st December 1937, from 
Judgments of Dist. Court, Bassein, in Civ. 
Reg. Suits Nos. 3 of 1937 and 8 of 1936. 

Buddhist Law (Chinese) — On Chinaman’^ 
Jeath, whether Buddhist or non*Buddhist, 
widow alone is proper person to obtain letters 
-of administration. 

8o far as applications for letters of administra¬ 
tion to the estate of a deceased Chinaman are 
•concerned, when the applicants are a widow and a 
son, it does not matter whether the deceased was 
■a> Buddhist or a non-Buddhist, that is, whether 
the succession to his estate is governed by the 
Chinese Customary law or by the Succession Act, 
lor in either case the proper person to obtain 
-letters of administration to his estate is his 
widow, and other persons having claims to the 
-estate must, if necessary, prosecute those claims 
in the form of a separate suit against the widow, 
-either for their share or for the administration of 
the estate by the Court : A I B 1923 Rang 180, 
-ReU on. [P 321 0 2) 

U Kyaw (l) — for Appellant. 

Kyaw Myinfc — for Respondent. 

Dunkley J. — These two appeals arise 
out of opposing applications for letters of 
administration to the estate of a deceased 
Chinaman named Eik Seik Whet alias Ko 
Po Nyun. One application was made by 
his Burmese Buddhist widow, Ma Sein Nu, 
•and the other by a person who alleged that 
he was an adopted son, Shwe Khoon. The 
main contest at the hearing of the applica. 
tioDS centred round the question whether 
the deceased was a Chinese Buddhist or a 
Confuoian. The learned District Judge held 
that the deceased was not a Chinese Bud- 
•dhist, and that therefore the snecession to 
his estate was governed by the provisions 
-of the Succession Act: that consequently 
the widow was entitled to a one. third 
-share of his estate, and therefore was the 
proper person to obtain letters of adminis. 
tration. He declined to go into the question 
•whether the present appellant, Shwe Khoon, 
was an adopt^ son of the deceased or not. 
Before us it is contended that on the evi¬ 
dence it shoold have been held that the 
•deceased was a Chinese Buddhist ; that 
•oonsequenbly the succession to his estate 
was governed by the Chinese customary 
law, and therefore if there was a son, the 
widow would be entitled to maintenance 
only out of the estate and the eon would 
1988 B/41 A 43 


oust the widow ; hence letters of adminis¬ 
tration could not, under those circum¬ 
stances, be granted to the widow. It was 
urged that for these reasons it was essen¬ 
tial that the question of Shwe Khoon’s 
adoption should be decided by the learned 
District Judge in the proceedings on the 
contested applications for letters. The 
matter however appears to bo covered by 
the judgment of a Bench of this Court in 
1 Rang 161.^ At p. 168 of the judgment of 
Heald J. in that case there appears the 
passage: 

If there are sons or daughters the widow has 
only a right to administer the estate and to be 
maintained out of it and a claim on the estate for 
provision for her funeral, but the property vests 
not in her but in the children. 

Reference, with approval, has been made 
to this case in at least two subsequent 
Bench decisions of this Court, and the 
correctness of this judgment of Heald J. 
never appears to have been doubted. The 
effect of it is that, so far as contested 
applications for letters of administration to 
the estate of a deceased Chinaman are con. 
cerned, when the applicants are a widow 
and a son, it does not matter whether the 
deceased was a Buddhist or a non.Bud. 
dhist, that is, whether the succession to his 
estate is governed by the Chinese ousto- 
mary law or by the Succession Act, for in 
either case the proper person to obtain 
letters of administration to his estate is 
his widow, and other persons having claims 
to the estate must, if necessary, prosecute 
those claims in the form of a separate suit 
against the widow, either for their share 
or for the administration of the estate by 
the Court. Hence in the particular appeals 
which are now before us the question whe- 
ther the deceased was a Buddhist or not 
was really immaterial, so also was the 
question whether Shwe Khoon was an 
adopted son or not, for, whatever may be 
the facts regarding these two matters, the 
respondent is the person who is entitled to 
letters of administration. These appeals 
therefore fail and are dismissed with coats, 
advocate’s fee five gold mohurs. There will 
be one set of costs for both appeals. 

Mosely J.—I agree. 

D.S./b.e. Appeals dismissed. 


1. Manng Po Manng v. Ifa Fyib Ya, (1938) 10 
A I B Bang ieo=s74 1 0 988 sl Bang 161. 
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Robebts C. J. and Dunkley J. 

Eusoof Ahmed Serna — Appellant. 

V. 

Ismail Ahmed Serna and others — 

Respondents. 

First Appeal No. 178 of 1936, Decided 
on 7th April 1938, against order of Dist. 
Court, Mandalay, in Civil Misc. No. 35 of 
1935. 

(a) Will — Grant of probate—Onus of proof. 

Tho ODU3 yrobandi lies in every case upon the 
party propounding a will, and he must satisfy the 
conscience of the Court that the instrument so 
propounded is the last will of a free and capable 
testator. If a party writes or prepares a will under 
which he takes a benefit, that is a circumstance 
that ought generally to excite the suspicion of the 
Court, and calls upon it to be vigilant and jealous 
in examining the evidence in support of the ins* 
trument, in favour of which it ought not to pro* 
nounce unless the suspicion is removed, and it is 
judicially satisfied that the paper propounded does 
express the true will of the deceased : (1894) L R 
P D 151, Foil. [P 322 C 2] 

(b) Will — Will made by sick and dying 
person — Degree of understanding required 
explained. 

Wills are too frequently made by the sick and 
dying; the degree of understanding therefore which 
the law requires is such as may reasonably be ex* 
pected from persons in that condition. It is not 
enough that a testator is able to answer familiar 
and usual questions. He must be able to exercise a 
competent understanding as to the general nature 
of the property, as to the state of his family, and 
as to the general condition and claims of the ob* 
jects of his bounty, as to the nature of the instru¬ 
ment which he executes, and as to the general 
nature and general objects and the provisions 
which it contains; if he can do that, though he 
may be very feeble and debilitated in understand* 
ing, and be at the point of death, it is enough: 21 
Cal 279 and (JddS) 1 F A F 584, Bel. on. 

[P 828 0 1] 

Doctor — for Appellant, 

Dr. Ba Han— for Respondents 2 and 3. 

Roberts C. J.— This is an appeal against 
an unsuccessful attempt to secure the revo* 
cation of probate to the will of one Suleman 
Ahmed Serna, who died at Mandalay on 
13th December 1932. And it is alleged by 
his brother, the appellant Yusoof Ahmed 
Serna, that the will propounded, dated 11th 
December—two days before his death—is 
invalid for lack of testamentary capacity 
on the part of the testator. There has been 
in the case a great conflict of evidence as to 
the circumstances in which the alleged will 
came to be made, and we have to bear in 
mind the rule as to the burden of proof 
which is concisely expressed, among other 


places, in (1894) L R P D 151' at page 157 
by Lindley L. J. He says : 

These rules are two : The first, that the onus 
■probandi lies in every case ax>on the party pro- 
poundinga will, and hemust satisfy the conscience] 
of the Court that the instrument so propounded is 
the last will of a free and capable testator. The 
second is, that if a party writes or prepares a will 
under which he takes a benefit, that is a circum* 
stance that ought generally to excite the suspicion 
of the Court, and calls upon it to be vigilant and] 
jealous in examining the evidence in support of 
the instrument, in favour of which it ought not 
to pronounce unless the suspicion is removed, and 
it is judicially satisfied that the paper propounded] 
does express the true will of the deceased. 

And the circumstances in which this 
alleged will came to be made were that 
the testator, who had been in his usual 
health to within about ten days preceding 
the will, bad become ill and was in fact in 
the course of his last illness of which he 
died. And he was visited during the course 
of that illness on two or three occasions 
by Dr, Jones. We have also the evidence 
of a number of persons, mostly interested 
on one side or the other, and their evidence 
is extremely at variance and cannot be 
with safety accepted on account of the bias 
which they have obviously shown. Those 
who are anxious to say that the will pro. 
pounded was a good one suggest that the 
deceased was hale and hearty up to within 
the time of making it and only suffered 
from some slight soreness in the legs and 
was unable to walk about. One witness- 
goes so far as to say that he could dictate 
for 15 minutes or more a concise statement 
of his wishes to anyone who would take it 
down. The witnesses called on the other 
hand to impugn the will say either that 
the deceased was unconscious or, that he 
was quite incapable of understanding any. 
thing that was put to him. And in this 
mass of conflicting evidence we have to- 
take, in my opinion, as the only reliable 
standard the evidence of Dr. Jones of 
Mandalay who came to see him on these 
three or four occasions. Now, the evidence- 
of this medical witness is not very con¬ 
clusive, for, it is extremely guarded in 
character. He says in effect that the- 
deceased was in a very ill and feeble state, 
that he might have been able to mumble- 
assent to simple instructions and to have 
agreed to a simple will which had been, 
prepared for him; and that to the best of 
Dr. Jones’ knowl^ge he died within a day 
or two of the doctor’s visit. _ 

1. TyrreU v. Painton, (189J) D B P D 16l=:6 R 
M0=70 Ii T 463=42 W B 843. 
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We then turn to look at the will, and it 
is true that it is a will of a simple charac¬ 
ter. It was prepared by his clerk, Mr. 
Desai, who came and wrote out the will; 
at the time Ma U alias Mariam Bibi, the 
wife, was in the room, and the will was 
prepared, in my opinion, by Mr. Desai and 
the testator was asked to assent to it. One 
cannot believe that in all the circumstan¬ 
ces of the case the testator dictated the 
paragraphs of the will, and it is necessary 
to bring to mind the circumstances in which 
one should consider the preparation of a 
will, which is made by a person whose 
mental capacity is challenged. In 21 Cal 
279^ at page 290 it is said : 

But where the mental capacity of the testator is 
challenged by such evidence as there is in the pre¬ 
sent case, the Court ought to find whether upon 
the evidence the testator was of sound disposing 
mind and did know and approve of the contents 
of the will. 

And later on a dictum of Byles J. in 
(1858) 1 F & F 584^ was quoted with 
approval: 

Wills are too frequently made by the sick and 
dying; the degree of understanding therefore which 
the law requires is such as may reasonably be 
expected from persons in that condition. It is not 
enough that a testator is able to answer familiar 
and usual questions. That has always been laid 
down. He must be able to exercise a competent 
understanding as to the general nature of the pro¬ 
perty, as to the state of his family, and as to the 
general condition and claims of the objects of his 
teunty, as to the nature of the instrument which 
he executes, and as to the general nature and 
general objects and the provisions which it con¬ 
tains; if he can do that though be may be very 
feeble and debilitated in understanding, and be at 
the point of death, it is enough. 

What the doctor says is clear to this 
extent; he could if a document of a simple 
character were placed before him in cir- 
oamstances which did not give rise to any 
suspicion, assent to it so as to be able to 
make a valid will. But here in addition 
to lack of testamentary capacity, undue 
influence was pleaded; and the circum- 
stances are such, in my opinion, as to show 
paper placed before the testator, 
which had been prepared by Mr. Desai, 
was a paper which those who seek to pro- 
jwund the will have not satisfied me that 
the decea^ fully understood. Haji Moot 
and Bafatia, the two witnesses who were 
supposed to be attesting vntneases, were 
called; and Haji M oot said he did not see 

9. ^omo^ Ohnnder Biawat v, Bashmohlni 
Dawi, (1894) 91 Oal 9T9. 

8 . ^tnfen v. Swinfen, (1666) 1 P * P 684=176 

BB86a. 


anyone else sign the will and did not see 
Bafatia sign it. He then contradicted him. 
self and said that the deceased signed in 
the witnesses’ presence. Bafatia said he did 
not see Haji Moot and never heard of a 
will having been made and thought it was 
merely a list of property, and that there 
was no signature on the will when be 
signed it. I feel satisfied in my own mind 
that the contradictions of the witnesses 
who were in the room at the time and 
who are called to explain the circumstances 
in which the will was made lead one to 
the conclusion that a will was being hur. 
riedly prepared and the signature of the 
deceased obtained to it without such pre¬ 
paration as might be necessary to be able 
to acquaint him with the true facts. 

Moreover, when we come to consider 
the circumstances in which probate was 
granted, it is clear that it was the inten¬ 
tion of the learned Judge who tried the 
case that probate should be in solemn 
form. Eusoof Ahmed Serna was not in fact 
cited; and it is said by Dr. Ba Han that 
he did nothing when he came to know of 
the will different from what he would 
have done if he had received a special 
citation; and it is urged that he has waived 
his rights, and alternatively, that he has 
taken benefits under the will so as to raise 
an estoppel against him in the nature of 
the case. But, in my opinion, the fact that 
the learned Judge intended, as he obviously 
did, the probate to be in solemn form, 
together with the consideration of the sus¬ 
picious circumstances in which the will was 
made, should have made the Court very 
careful in examining the nature of the evi¬ 
dence upon which probate was granted, 
and, in my view, it has been clearly shown 
that there is just cause for revocation of 
probate in this case. In my opinion, the 
appeal should be allowed with costs in both 
Courts, advocate’s fee ten gold mohurs: and 
the probate of the will must be revoked. 

Donkley J. —The three respondents in 
this appeal are the three executors who 
propounded the will. Respondent 1 has now 
made common cause with the appellant, 
who is attacking the grant of probate. It is 
clear that the intention of the learned 
Assistant District Judge, who granted the 
probate, was that the proceedings should 
be in solemn form, although owing to a 
mistake in his ofiSoe the grant was actually 
made in common form. For the respondents 
it is suggested that that now makes no 
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difference because the appellant showed by 
his subsequent conduct that he accepted 
the will and the grant of probate to the 
respondents, and that therefore even had 
he been cited during the pendency of the 
probate proceedings he would have taken 
no objection to the grant. But the conduct 
of the appellant after the grant of probate 
seems to me to be of no importance in rela. 
tion to the present matter, because there 
were other heirs besides the appellant who 
were not cited, and we have no indication 
as to what their attitude would have been 
if they had been given notice of the appli. 
cation for probate while the proceedings 
were pending. Consequently I am of opi¬ 
nion that Expln. (a) to S. 263, Succession 
Act, is applicable, and that the burden in 
the present proceedings is upon the pro¬ 
pounders of the will to show that the testa¬ 
tor was of sound disposing mind and that 
his signing of the will was his indepen¬ 
dent voluntary act. 

On both sides the evidence was, to a 
great extent, unworthy of credit, and with 
the exception of the evidence of Dr. W. D. 
Jones, who attended the deceased, I find it 
impossible to place any reliance upon the 
statements of the witnesses called on either 
side. The story which the respondents set 
up in their evidence, and by which they 
are bound in regard to showing that*the 
will is a good will, is that the testator was, 
at the time of the execution of this will, in 
a perfectly normal condition of mind and 
body, except for an affliction to the legs 
which prevented him moving about, and 
that he gave long and detailed instructions 
regarding the preparation of the will, and 
in fact, according to the respondent Ma U, 
dictated it word for word, and made cor¬ 
rections in the first draft, and then ulti¬ 
mately signed it, while sitting up in bed, 
easily and without any assistance from any 
other person. That story is entirely incre¬ 
dible when viewed in conjunction with the 
evidence of Dr. Jones. It is clear from 
Dr. Jones’ evidence that the condition of 
the deceased concerning which he speaks 
relates to a visit which he made to the 
deceased either on the day on which the 
will was executed or on the next day; and 
Dr. Jones has stated that at the time of 
this visit the deceased was able to under, 
stand the questions put to him, but was 
only able to answer very feebly, that it 
WQuld be quite outside his power to give 
anything except the simplest instructions, 
and that if the very simple will, which 


was actually drawn up, was read over to 
him he might be able to understand the 
terms of the will to a certain extent and 
give his assent, but then only by nodding 
his head, and that the deceased could not 
have signed his name except with assis¬ 
tance. The evidence of the doctor is in 
my opinion fatal to the respondents’ case. 
They have not succeeded in showing either 
that the testator was of sound disposing 
mind or that the signature on the will is 
the voluntary signature of the testator. 
Consequently, I agree with my Lord that 
this appeal must be allowed with costs in 
both Courts, and that the probate of the 
will must be revoked. 

v.b.b./r.k. Appeal allowed. 
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In the matter of Motilal Premsukhdas 

and others. 

Insolvency Case No. 124 of 1937. 
Decided on 22nd December 1937. 


(a) Presidency Towns Insolvency Act (1909), 
(Rangoon), S. 22 Several persons trading at 
Calcutta under certain Arm name — Some of 
them also partners in another Arm at Rangoon 
trading under different name —* Such persons 
whether constitute *same debtors' (Qucere). 

Where certain persons carry on basiness at 
Calcutta under certain firm name and some of the 
partners of that firm are also partners of another 
firm atBangoon trading under a different name, it 
is doubtful whether they constitute 'same deb¬ 
tors' within the meaning of S. 22. [P 326 0 1] 

(b) Presidency Towns Insolvency Act (1909), 
(Rangoon), S. 17 Insolvent's property in Burma 
will not vest in Official Assignee in India. 


An order of adjudication made in Calcutta after 
separation of Burma is not sufficient to vest 
under S. 17 in the Official Assignee of Calcutta 
Immovable property of the insolvent in Burma : 
AIR 1932 Cal 310 and 62 Cal 659, Expl. 

[P 826 0 2] 

(c) Presidency Towns Insolvency Act (1909), 
[Rangoon), S. 22 — Adjudication first in Cal« 
;utta and then in Rangoon—Substantial assets 
in Rangoon—Bulk of business whether in Cal. 
:utta not established — Proceedings under 
Rangoon adjudication order held ought not to 
)e stayed at that stage. 

The jurisdiction of the Court to annul or stay 
proceedings on an adjudication order under S. 28 
s a discretionary jurisdiction. It is a jurisdiotlon 
vhioh cannot be invoked as of right, though no 
ioubt there are settled principles upon which the 
iisoretion is either exercised or not. The dominat- 
ng fikotor which decides the Court whether to 
izercise its discretion or not is whether the asMts 
tan be more conveniently and efficiently admims- 

Med to th. o-. Oour. 336 0 1] 
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Oectain persona in a firm were adjudicated iueol- 
Tent first in Calcutta and then in Rangoon. There 
TTere substantial assets of the firm In Rangoon 
and it was not established to the satisfaction of 
the Court that the bulk of the business lay in Cal. 
outta or that there were not considerable liabilities 
in Bnrma : 

Held that the proceedings under Rangoon ad¬ 
judication order ought not to be stayed and the 
case was not proper for the Court to exercise its 
discretion under S. 22 : 21 Bom 29?, Expl. 

[P 328 0 1] 

Cbatterjee — for the Official Assignee, 
Calcutta. 

Cboudhury — for Insolvents. 

Hormasji and Nair — for Creditors. 

Order. — This application raises a ques¬ 
tion of considerable interest. The facts are 
not very long and I can state them quite 
briefly. On 9th July 1937 an order was 
made in the High Court of Judicature at 
Fort William in Bengal, adjudicating nine 
persons insolvents. I need not set out the 
actual names of those nine persons, as it is 
sufficient to say that they constituted all 
the partners in a firm called “Bamnibas 
Bamnarain." That firm is described in the 
petition as carrying on business among 
other places at No. 192, Cross Street, in 
the town of Calcutta. I am told that since 
the making of that order of adjudication, 
it has been annulled as against two of the 
individual partners against whom it was 
made. In the result therefore seven part, 
ners in the firm have been adjudicated 
in Calcutta, The petition upon which that 
adjudication order was made was filed on 
6th July 1937 and the petitioning creditors 
were a firm of Messrs. Bangshidar Gaza, 
nand of Calcutta. On 29th June 1937, that 
is to say six days before the filing of the 
Calcutta petition, a petition had been filed 
in this Court, i. e. in the Eangoon High 
Court, asking for the adjudication of six of 
the nine persons who had been originally 
adjudicated in Calcutta. The respondents 
to the Bangoon petition were the whole 
nine of the persons originally adjudicated in 
Calcutta except three, namely Ghasilal, 
Jugalikishore and Bamnibas, the two for¬ 
mer of whom were the two persons against 
whom the adjudication order was subse. 
quently annulled by the Calcutta High 
Court. The Bangoon petition is by a firm 
of Javerilal Anandjee and is addressed not 
only to the six insolvents by name but to 
the firm of ‘Motilall Premsukhdass’, the 
partners of which, it was alleged, the six 
inMlvents were. On 6th August 1937 an 
adjudicatiou order was made in the Bangoon 


Rangoon 325 

High Court adjudging the "firm of Motilall 
Premsukhdass” insolvents. 

The position therefore was that there 
first occurred the adjudication in Calcutta 
of seven persons trading under the name of 
Bamnibas Bamnarain’ and a month later 
there was the adjudication in Bangoon of 
the firm of 'Motilall Premsukhdass’ of 
which six of those seven persons were part- 
ners. I do not think that I am at present 
concerned with the acts of insolvency upon 
which those orders wore made. The appli¬ 
cation which I have before me now is an 
application dated 26th October 1937 by 
the Official Assignee in Calcutta asking 
under S. 22, Bangoon Insolvency Act 
to have the Bangoon adjudication order 
annulled or alternatively to have all pro¬ 
ceedings thereon stayed. Since that was 
filed there has been added to it a petition 
dated 3rd December 1937 asking for the 
same relief by the insolvent firm ‘Motilall 
Premsukhdass’ itself. It is with those two 
petitions that 1 now have to deal. 1 desire 
to point out that neither of the petitioners 
has challenged the jurisdiction of the 
Bangoon High Court to make an order of 
adjudication in the face of the adjudication 
order already made in Calcutta. Indeed, 
upon the authorities the jurisdiction could 
not I think be challenged. What the peti. 
tioners do however state is that, in the 
particular circumstances of this case, ‘the 
same debtor’ has been adjudicated in two 
places and moreover that the properties 
of the debtor can be more conveniently 
distributed by the Calcutta High Court in 
its insolvency jurisdiction than by the 
Bangoon High Court. A number of facts 
are alleged upon which that contention is 
founded. Before going any further, it will 
be convenient, and I think desirable, for 
me to refer specifically to S. 22, Bangoon 
Insolvency Act. It runs thus : 

Where it is proved to the satisfaction of the 
Court that insolvenoj proceedings are pending in 
any other British Court whether within or without 
British Burma against the same debtor and that 
the property of the debtor oan be more conTeni- 
ently distributed by such other Court, the Court 
may annul the adjudication or may stay all pto- 
oeedings thereon. 

As I conceive, the jurisdiction of the Court 
to annul or stay proceedings on an adjudi. 
cation order under this Section is a discre¬ 
tionary jurisdiction. It is a jurisdiction 
which cannot be invoked as of right though 
no doubt there are settled principles upon 
which the discretion is either exercised or 
not. And I take it as settled that, assuming 
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the matter to fall -within S. 22 at all, 
then the dominating factor which decides 
the Court whether to exercise its discre* 
tion or not is whether the assets can be 
more conveniently and efficiently adminis¬ 
tered in the one Court than in the other. 
I entertain some doubt as to whether it 
can be said with truth in this case that 
there were insolvency proceedings pending 
both in Calcutta and in Rangoon against 
the same debtor’. The position, as I have 
pointed out, is that there were nine or 
seven people carrying on business in Cal¬ 
cutta under the name of 'Ramnibas Ram- 
narain’. In Rangoon six out of these seven 
or nine persons were carrying on business 
under another name altogether, namely 
that of Motilall Premsukhdass.’ And I 
have been exercised in my mind whether, 
for the purpose of S. 22, Rangoon Insol. 
vency Act, they really constitute ‘the same 
debtor’. Looking at it from the angle of a 
debt, there was a joint and several liability 
of nine persons in Calcutta trading under 
one name, while there was a joint and 
several liability of six persons in Rangoon 
trading under a different name altogether. 
I am not altogether sure, as I have said, 
that, for the purpose of S. 22, Rangoon 
Insolvency Act, they constitute ‘the same 
debtor’. I am bound to concede, and I do 
concede, that the adjudication of seven 
partners in Calcutta carries with it and 
brings about the insolvency also of the firm 
in Rangoon of which six of the individual 
Calcutta insolvents formed partners. If A, 
B and G are adjudicated insolvents under a 
firm name, then A, B and C individually 
become insolvents. And if A and B are 
carrying on bjisiness elsewhere under an¬ 
other firm name, they and the firm are 
automatically involved in insolvency by 
their previous adjudication. While there, 
fore it may well be that the Calcutta 
order of adjudication involved the adjudi¬ 
cation of the Rangoon firm, that is not, to 
my mind, quite the same thing as saying 
that they constitute the ‘same debtor’, 
which is the necessary qualification for the 
exercise of jurisdiction under S. 22. 

I do not however propose to decide this 
matter upon that ground. There is another 
matter with which I must deal. Prior to 
the separation of Burma from India, the 
whole of the insolvency jurisdiction in the 
presidency towns of both countries was 
governed by the Pr^idency Towns Insol. 
vency Act. That Act was an Act of the 
Indian Legislature. The effect of separation 


has been this. The Presidency Towns Insol- 
vency Act has remained in force in India. 
But in Rangoon, the insolvency jurisdiction 
has come to be governed by what must be 
treated as a new Act altogether, namely 
the Rangoon Insolvency Act, which has 
been made applicable to Rangoon by the 
Adaptation Order of British Burma. And 
if follows that, in the insolvency relations 
between India and Burma, Burma has now 
become a foreign country so far as India is 
concerned or, at all events, another part of 
the British Bmpire. And the question 
which arises—and it may one day form a 
more serious matter for debate—is whether 
an adjudication order in India has the effect 
of vesting in an Official Assignee in India 
immovable property in Burma. The prin¬ 
ciple underlying that question, of course, 
would operate both ways and would be 
applicable equally as to whether an adjudi¬ 
cation order made in Rangoon would vest 
in the Official Assignee of Rangoon immo¬ 
vable property in India. The view which 
seems to be taken by Sir Dinshaw Mulla in 
his work on the Fresidency-Towns Insol. 
vency Act appears to be that in the altered 
relations between Burma and India, an ad. 
judication order in India will not vest in 
an Official Assignee in India immovable 
property of the insolvent in Burma. This, 
of course, was written before separation, 
but nevertheless is exactly applicable, in 
my view, to the position of Burma since 
the separation. He says in discussing this 
question: 

The Presidency Towns Insolvency Act, however, 
Is an Act ot the Indian Legislature, and oonseqn* 
ently it can operate only in British India. 

I pause to observe that, since separation, 
Burma is no longer part of British India. 

Therefore though the Act provides that on the 
making of an order of adjudication the property of 
the insolvent wherever situate vests in the Official 
Assignee, the order, it is conceived, cannot operate 
as a transfer of immovable property within the 
British Empire outside British India, and as to 
immovable property in a foreign country it would 
certainly not effective unless specially recog¬ 
nized by the law of that country. It is not to be 
Buppos^ that the framers of the Act were not 
aware of this limitation to its scope. The whole 
question was fully considered, and the words 
‘wherever situate' were added in the Section to 
give to an order of adjudication made by Oonrts 
under the Presidency Towns Insolvency Act the 
widest possible effect. 

If that expression of opinion be the true 
one—and with the greatest respect to^ the 
learned author of this book I am inclined 
to agree that it is — then the effect would 
be that an order of adjudication made 
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today in Calcutta, is not sufficient to vest, the respondents, that a substantial busi- 


under S. 17, Presidency Towns Insolvency 
Act, in the Official Assignee of Calcutta 
immovable property of the insolvent in 
Burma. I have been referred to two oases 
in the Calcutta High Court. The first of it 
is 36 C W N 997.^ That however is not, in 
my opinion, an authority in a sense con¬ 
trary to the view expressed by Sir Dinshaw 
MuIIa. What the learned Chief Justice of 
Calcutta, if 1 understand him rightly, says 
there is that while an insolvent’s interest 
in immovable property in another part of 
British India does not automatically vest 
in the Official Assignee, nevertheless, it is 
available for creditors in the sense that if 
the insolvent is amenable to the jurisdic¬ 
tion of the Calcutta Court, he can be made 
to make the property available for his cre¬ 
ditors. That is expressed by Sir Dinshaw 
Mulla at p. 59 of his work on the Presi- 
dency Towns Insolvency Act. The other case 
in the Calcuta High Court is that of 62 Cal 
•659.^ That is a very recent case of a single 
Judge in Calcutta and it is quite true that 
in that case be suggests that, where the law 
•of insolvency is identical in the two places, 
the immovable property in one place vests 
in the Official Assignee by virtue of the 
adjudication order made in the other. Ap. 
plying that to the present case before me it 
is, in my view, to put it at its lowest, 
•doubtful whether the immovable proper, 
ties of the insolvents in Burma have ever 
vested in the Official Assignee in Calcutta. 

I now pass on to deal with the applica- 
tion upon its facts. Affidavits have been 
filed on behalf of the applicant in which 
they concede that there was in Burma not 
less than a lakh and a quarter rupees worth 
of immovable property. It may well bo that 
that is an understatement, because I have 
before me an affidavit made by one of the 
partners of the insolvent firm, in Civil 
Regular No. 8 of 1937 of this Court in 
which he said on the 8th May this year, 
that his firm owned immovable property in 
Akyab and Chittagong worth today about 
thrM lakhs of rupees. Patting it however 
at its lowest, it can be said with truth 
that there is a very substantial quantity of 
immovable property in Burma. Moreover 
it is quite clear, both from the affidavits of 
the petitioners and f rom the affidavits of 

1. SamermoU Sareixa t. Bansilal Abirohand 
(19S3) 19 A I B Oal 810=187 I 0 399=86 0 
WN997. 

il. In re Binjraj Sagannal, (1986) 63 Oal 669= 
89 0 W N 1186. 


ness, if not the bulk of the business, of the 
trading concern in Calcutta and Bangoon 
was carried on at Bangoon. They were 
purchasers of paddy, gold and other com¬ 
modities in Burma which were—some at 
any rate of which were—shipped to India 
for sale. The petitioners say that practi. 
cally the whole was shipped to India for 
sale but the petitioning creditors in Bangoon 
deny that and they say that, in truth, as 
much as 95 per cent, of the produce pur. 
chased in Burma was disposed of in 
Bangoon itself. I am satisfied on the evi¬ 
dence that it is certainly not possible at 
this stage to predict that there are not in 
Burma assets of a very substantial nature 
or that the liabilities in Burma are less 
than the liabilities in India. None of the 
insolvents has, as yet, filed his schedule 
and, accordingly, their statements of what 
the assets are that will have to be adminis. 
tered are not yet available to the Court. 

Before closing this judgment,, I want to 
refer very briefly to a case in the Bombay 
High Court to which I have been referred 
by Mr. Chatterjee as correctly setting out 
the principles upon which the Court has to 
exercise its jurisdiction in matters of this 
kind. The case is the case in 21 Bom 297.^ 
There was there an adjudication first in 
Madras and then in Bombay and, in due 
course, an application was made in Bombay 
to annul the adjudication upon the ground 
of previous adjudication in Madras. That 
the Court refused to do. It pointed out 
that, on the authority, among other cases, 
of the well.known case in (1890) 24 QBD 
640,^ an adjudication order ought to be 
made whether the necessary qualifications 
exist notwithstanding that there is at the 
time another adjudication in another place 
and not the less so, because there are or 
may be no assets for it to act upon. It is 
pointed out that the question of the Court 
in which the assets ought ultimately to be 
administered is one for future determina¬ 
tion. As a result of that case, the Bombay 
High Court refused also to stay its own 
adjudication, holding that it was not suffi- 
cient to show that the assets had already 
vested in the Madras Court. But it was 
carefully recognized that the Madras Court 
by virtue of its prior order, bad the right 
to control proceedings and that care had to 

8 . In re Aranvayal Sabbapathy Uoodllax, (1697) 
21 Bom 297. 

4. In re Artola, (1690) 24 Q B D 640—69 LIQ B 
264=62 L T 781=7 Morrell 80. 
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be taken that nothing was done which 
would interfere with the exercise of that 
order. On the facts of the present case, it 
would seem to me, acting in my discretion 
under S. 22, that I ought not to stay the 
proceedings under the Rangoon adjudica- 
tion order, at any rate as yet. In the first 
place, as I have pointed out, there are 
admittedly very substantial assets in Burma 
and it is not established to my satisfaction 
either that the bulk of the business lay in 
India or that there are not considerable 
liabilities in Burma. Again, there remains 
the question upon which I have expressed 
a view, but not decided, whether the 
immovable property in Burma ever has 
vested in the Calcutta OfiScial Assignee. 
The view I take is that, before this Court 
is asked to commit itself to stay its own 
adjudication, this insolvency should have 
advanced considerably further than it has 
at present. If, when the assets and liabili¬ 
ties have been ascertained in the usual 
way and when the assets have been col. 
lected or are in process of collection, it is 
then ascertained that the interests of ere. 
ditors would be better served by continuing 
the administration in Calcutta, then it can 
be done; but, on the materials before me 
now, 1 should not feel justified in saying 
that the administration of the Burma assets 
should be taken away from the Burma 
Official Assignee and handed over to the 
Calcutta Official Assignee. Accordingly, in 
my view, this is not a proper case for me 
to exercise my discretion under S. 22 and 
I propose to dismiss both the petitions. 
The petitions are therefore dismissed with 
costs against the petitioners, advocate’s fee 
five gold mohurs on each petition. 

d.s./r.k. Petitions dismissed. 
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Mya Bu and Sharpe JJ. 

A. T. N. A. T. Ghokalingam Chettyar — 
Appellant. 

v. 

A. K. R. M. M. N. M. N, Narayana 
Chettyar — Respondent. 

First Appeal No. 13 of 1938, Decided on 
3rd May 1938, against order of Dist. Court, 
Toungoo, in Civil Exn. Case No. 18 of 1937. 

(a) Civil P. C. (1908), O, 21, R. 2 (3)—Ad¬ 
justment and payment—Difference between— 
Art. 174, Limitation Act applies to adjustment. 

(Per Mya Bu J.) 


Th&t tbsre is a Bubstantial distinction between 
an adjustment and a payment cannot be doubted ; 
for such distinction is recognized by Art. 174,. 
Limitation Act. A payment is not a contract of 
an executory nature whereas an adjustment is a 
contract of such nature. Art. 174 fixes the time of 
commencement of the period of limitation at the 
date of the making of the adjustment : A1 R 1935. 
Mad 681 and AIR 2933 Mad 28, Disting. 

[P 329 0 21 

(b) Limitation—Period cannot be waived by 
agreement. (Per Sharpe J.) 

It is impossible for parties by consent or agree¬ 
ment to extend or alter the period of limitation. 
Parties cannot waive the statute. [P 330 0 2) 

N. Bose for K. C. Bose— for Appellant, 

Venkatram — for Respondent. 

Mya Bu J .—This appeal arises from an 
order passed in the Civil Execution Case- 
No. 18 of 1937 of the District Court of 
Toungoo. In that case the respondent firm- 
sought to have a money decree that they 
had obtained in the Original Side of the High 
Court against the appellant firm and which 
they had had transmitted by the High 
Court to the District Court of Toungoo 
executed. The decree is dated 17th Janu¬ 
ary 1933. Certain payments having been 
made towards the decretal amount, the 
amount for which execution was sought^ 
was the decretal amount less the amount 
of the payments, plus further interest and 
subsequent costs. One of the objections, 
raised by the appellant in the ' District 
Court was that there had been an adjust¬ 
ment of the decree after it had been passed 
by the High Court. The decree of tho 
High Court was upon a compromise between 
the parties, the terms of the compromiso 
being that the decretal amount should be 
payable in instalments and that for the 
due performance of the decree the appellant 
firm was to furnish security in the form 
of immovable property by a registered deed- 
The registered deed was never executed bnt 
the appellant firm in their objection alleged 
that an adjustment took place after th& 
decree in pursuance of which the appellant 
firm handed over certain documents of titles 
to certain immovable properties as security 
for the due performance of the decree in 
terms provided in the alleged adjustment- 
The adjustment was alleged to have taken 
place in 1933 and was confirmed in 1934. 
The objection taken in the District Court- 
to the execution was lodged on 4th Decem¬ 
ber 1937 in the form of a petition accom¬ 
panied by affidavits setting out the t«ms 
of the alleged adjustment, the petition 
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settiog out, among other prayers, a prayer 
that the adjustment alleged by the appel. 
laut firm might be recorded. The learned 
District Judge held that an application for 
recording of the adjustment is time barred 
and consequently, in view of the provisions 
of O. 21, H. 2 (3), the alleged adjustment 
could not be recognized by the Court. 

In the course of the argument the appeal 
has been urged on this sole point. It has 
been contended on behalf of the appellant 
firm that the period of limitation for an 
application for recording of the adjustment 
in question did not commence until the 
respondent firm applied for execution of 
the decree. This contention is based on 
the allegation that it was one of the terms 
of the adjustment that so long as the appel. 
lant firm made regular payments of the 
instalments provided in the adjustment 
towards the satisfaction of the decretal 
amount the respondent firm was to have 
no right to take out execution of the decree 
and that if the respondent firm took out 
execution of the decree contrary to the 
adjustment the appellant firm was to have 
the right to apply to have the adjustment 
recorded. The argument proceeds upon the 
footing that by agreement of the parties 
the right to have the adjustment recorded 
at the instance of the appellant firm did 
not arise until execution was taken out in 
contravention of the adjustment. The 
^riod of limitation prescribed explicitly 
by Art. 174, Limitation Act, for an applh 
cation for issue of a notice under the Civil 
Procedure Code upon a decree.holder to 
show cause why any adjustment of the 
decree should not be recorded as certified 
18 90 days from the date of the adjustment. 
The Article deals with not only an applica- 
tion for issue of notice to show cause why 
an adjustment of the decree should not be 
recorded but also an application to show 
cause why a payment made out of Court of 
any money payable under a decree should 
not be recorded as certified. An application 

174, Limitation 
Act is that provided for in O. 21, R. 2 (2) 

which enables a judgroent.debtor, in the 
event of the decree, holder failing to have a 
payment or adjustment recorded by the 
Court, to apply to the Court to issue a 
notice to the deoree-holder to show cause 
why such payment or adjustment should 
not be recorded as certified. In the terms 
of Art. 174, Limitation Act, the application 
of the appellant firm to have the adjust, 
ment recorded is clearly time barred. The 


ruling, 69 M L J 77,^ has however been 
cited by the learned advocate for the appel. 
lant firm as authority for the proposition 
that an application for recording of an 
adjustment can be made when execution of 
the decree is taken out quite irrespective of 
the fact that the period of limitation pres¬ 
cribed by Art. 174 had elapsed since the 
making of the adjustment. The authority 
relied on by the learned advocate approved 
of the decision in 56 Mad 198® but failed 
to draw any distinction between an adjust¬ 
ment and a payment. That there is a sub. 
stantial distinction between an adjustment 
and a payment cannot be doubted ; for such 
distinction is recognized by Art. 174, Limi-f 
tatioD Act. In 56 Mad 198® it was held: 

The promise to do something in future is Jegal 
consideration, and there is no legal impediment in 
the way of a decree-holder accepting a mere pro¬ 
mise that the judgment-debtor will do something 
at some future time as a legal and immediate 
adjustment in satisfaction of his decree, and that 
where^ the decree-holder accepts such a promise 
there is a new contract amounting to legal adjust¬ 
ment of the decree on the basis of which the judg- 
meat-debtor is entitled to apply to the Court to 
enter up satisfaction of the decree. In other words 
the fact that the contract is of an executory nature 
does not prevent the defendant from applying for 
the recording of adjustment as soon as the contract 
is entered into. 

This observation deals with an adjust¬ 
ment as distinct from payment. A payment' 
is not a contract of an executory nature 
whereas an adjustment is a contract of such 
nature. Art. 174, Limitation Act fixes the 
time of commencement of the period of 
limitation at the date of the making of the 
adjustment. Under that Article the appli¬ 
cation to have the alleged adjustment 
recorded was time.barred and the decision 
of the District Court upon that point is 
correct. Although the ground of objection 
to the execution based upon the allegation 
that there had been an equitable mortgage 
of immovable properties by deposit of title 
deeds as security for the payment of the 
decretal amount is not pressed in the course 
of this appeal, I observe that the equitable 
mortgage alleged being part of the alleged 
adjustment, since the application for the 
adjustment itself does not lie as being time- 
barred, the question as to the truth or 
otherwise of the alleged equitable mortgage 
does not arise. Consequently the appeal 

1 . Baghopatbirayadn v. Flobayya, (108fi) 23 

A I fi Mad 681=sl68 I 0 961=69 M L J 77. 

2. Bamanacasa v. Venkata Beddi, (1988) 20 AIB. 

Mad 28=14110 429=66 Mad 196=68 MLJ ' 

V 698. 
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fails and it is dismissed with costs, advo. 
cate’s fee ten gold mohurs. 

Shappe J. — On 17th January 1933 a 
money decree was passed by consent on 
the Original Side of this Court in favour of 
the respondents. Various payments on 
account were made by the appellants bet¬ 
ween 1933 and 1937 and on 20th September 
1937, the decree was transmitted to the 
District Court of Toungoo for execution. 
On 9th October 1937 the respondents ap. 
plied in that District Court for warrant of 
attachment for the sale of certain specified 
properties in execution of the balance then 
outstanding on the consent decree which 
they had in their favour. The appellants 
sought to resist that application by suggest, 
ing that there had been an adjustment as 
set out in para. 4 of their counter-affidavit 
sworn on 4th December 1937. Now O. 21, 
B. 2, sub.rule 3, clearly lays down that an 
adjustment which has not been recorded 
shall not bo recognized by any Court exe¬ 
cuting the decree. 1 am not at all sure that 
in order to resist such an application as 
that made by the respondent in the present 
case it was not essential that an adjustment 
should have been recorded prior to the 
application of the other party to execute 
the decree ; but this point has not been 
argued before us and I express no considered 
opinion upon the matter. I will assume in 
favour of the appellant that an adjustment 
recorded subsequently to the application to 
execute the decree would have sufiSced. I 
cannot for myself see that the appellant 
has even yet taken proper steps to have 
the alleged adjustment recorded. It is sug¬ 
gested that the appellant's petition and 
counter-afi&davit both dated 4th December 
1937, when taken together amounted to an 
application to have the adjustment re- 
corded. In my judgment, the appellant did 
not, by filing that petition and counter¬ 
affidavit, take the steps required to be taken 
by O. 21, R. 2, sub-rule 3. But I will make 
yet another assumption in favour of the 
appellant, namely that that petition and 
counter-affidavit did amount to the taking 
of proper steps to have the adjustment 
recorded. That application, assuming it to 
have been in proper form, was made on 
4th December 1937. It is clearly time, 
barred, for Art. 174, Limitation Act requires 
that such an application shall be made 
within 90 days from the date of the 
adjustment. 

Turning back to para. 4 of the appel* 


lant’s counter-affidavit of 4th December 
1937 it appears that the appellant’s own 
case is that the adjustment took place in 
or about 1933 and was again confirmed 
in 1934 ; therefore the latest date on 
which the appellants themselves say that 
the adjustment was made is 13th December 
1934. Their application of 4th December 
1937 is therefore hopelessly out of time. 
It is suggested that it was a term of the 
adjustment that to use the words of cl. (c) 
of para. 4 of the appellant’s counter.affida¬ 
vit of 4th December 1937, if the respondent 
ever filed an execution case in breach of 
the agreement, then the appellants would 
have the right to apply to the Court to 
have the adjustment recorded only when 
the breach had taken place on the part of 
the respondents. In my judgment, that was 
not, and could not be, a term of the adjust- 
ment. The only terms of the adjustment 
are those set out in els. (a) and (b), para. 4 
of the appellant’s said counter-affidavit. 
This cl. (c) was merely an attempt on the 
part of both the parties to contract out of 
the statutory provision relating to adjust¬ 
ment of decrees. It is well settled law that 
it is impossible for parties by consent or 
agreement to extend or alter the period of 
limitation ; parties cannot waive the sta¬ 
tute. Art. 174 must therefore be applied,; 
any agreement of the parties to the con-1 
trary notwithstanding. 

The appellant’s application to record the 
adjustment even assuming, as I have said, 
that it was in proper form, which I per. 
Bonally do not think it was, was not made 
within the statutory period and could cot 
therefore be entertained. Accordingly there 
is no recorded adjustment; therefore, having 
regard to 0. 21, R. 2, sub-rule 3, the adjust¬ 
ment alleged by the appellants could not 
be recognized by the District Court in this 
case. The learned District Judge was there, 
fore right in holding that the respondents 
were entitled to proceed with their execu¬ 
tion. The appeal must be dismissed with 
costs. I agree with my learned brother as 
to the amount of the advocate’s fee. 

B.D./b.K. Appeal dismissed. 
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Robeets C. J. and Spargo J. 


Tun Khine U and others — Appellants. 

V. 

The King. 

Criminal Appeal No. 455 and Cri. Revn. 
Nos. 496.A, 497.A and 498.A of 1938, 
Decided on 23rd May 1938, from order of 
Addl. Sess. Judge, Arakan, D/. 21st March 
1938. 

(a) Penal Code (1860), S. 300 — Injuriet 
inflicted very lerious and several in number — 
Offence held to be murder. 

Where the injuries inflicted by the accused on 
the deceased were of a very serious nature and 
several in number, one wonnd cutting the neck 
and severing the fourth cervical vertebra, another 
wound cutting the skull and exposing part of the 
surface of the brain etc. : 

Held that the accused had intended to kill the 
deceased and that they were guilty of murder. 

[P 382 C 1) 

(b) Criminal Trial — Duty of prosecution 
Motive. 


It is no part of the prosecution’s duty to suggest 
a motive for a crime nor it is the duty of the 
Court to determine why the crime was committed. 

[P 332 0 2] 

« (c) Penal Code (1860), S. 302 — Murder 
committed by several accused — Who inflicted 
fatal blow not known — This by itself is no 
ground for giving lesser penalty—Butdiscretion 
exercised by lower Court in awarding lesser 
penalty may not be interfered with if sentence 
passed is legal one. 

When once the guilt of murder is proved the 
pro^r penalty to be passed is a matter for the dis. 
oretion of the Judge and it is by no means true 
to say that merely because there is a doubt as to 
which of the several of the attackers inflicted the 
fatal blow this is sufficient ground for withholding 
the death sentenoa In the case, of any or all of 
them. But a person who has even wrongly cot the 
Unefit of a lenient sentenoe at bis trial, may some- 
times be allowed to benefit by his good fortune, 
provided the sentence passed Is one which is leeal: 
AIR 1937 Rang 264, Rel. on. [P 838 0 1] 

E. W. Lambert, Govt. Advocate — 

for the Crown. 


Roberts G« J.—This case has come before 
^ by way of revision, in accordance with 
an order of Sharpe J. opening revision pro¬ 
ofings and calling upon the appellants to 
show oanae why sentence of death should not 
be passed npon them. The three appellants 
were tried before the Additional Sessions 
Judg6 of Akyftbi Mch with tho murdsr of 
one Tha Mra Pru at Panlinbyin village. 
Akyab Township, on the night of 7th 
December 1937. It appears from the evi¬ 
dence that daring the course of the evening 
the two younger appellants, Rhine Hla 
Aung and Po Za, called at the house of the 
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deceased, and were seen by his father Shwe 
Ban and Maung Net, and they said that 
their elder brother, appellant 1 Tun Rhine 
U had sustained da injuries as a result of 
affray some short time previously and 
desired to see the deceased who was the 
ten-house, goung. 

The two families had been somewhat at 
enmity although there had been no imme. 
diate quarrel. There was an occasion some 
years before on which Tun Khine U prose, 
cuted the deceased for cutting him, and it 
is said there was a grudge against the 
deceased because he took a silver bangle 
belonging to the mother of all the appel- 
lants (who are brothers) in order to pay for 
the repair fees of a village drum which 
had been broken by yet another brother of 
the appellants. In these circumstances, Shwe 
Ban was doubtful about his son going and 
advised him to take a companion. He took 
a companion with him, Maung Net, and 
they went together towards the house of 
Tun Khine U where, according to his 
younger brothers, he was supposed to be 
lying. By the time the deceased and Maung 
Net had got a little way on the road, they 
met appellant 1 himself. He had not re- 
mained in his house with the injuries but 
had come out to meet deceased and bis 
demeanour and behaviour were such that 
they were afraid they were walking into a 
trap and one of them said to his companion 
let us go back", and they turned back to 
return to the ten-bouse-goung’s house. 
However appellant 1 who was armed with 
a da chased them and, according to Maung 
Net, there were the other two appellants 
not very far away and they chased also. 
Maung Net managed to get away but the 
deceased bad the misfortune to stumble 
and when he stumbled, he was cut by 
appellant 1 and then rose and crawled for 
about two fathoms and then, according to 
Maung Net, the two other men who came 
behind had overtaken him. The next thing 
that we know is that Maung Net called oat 
loudly that Tun Rhine U, Rhine Hla Aung 
and Po Za, i. e. all three appellants, were 
cutting Tha Mra Pru and he continued 
running and finally came up face to ftu^e 
with some villagers who bad come out with 
torches. There were several of them aud 
they all give evidence to the same effect. 
Ryaw Hla Aung, Aung Tha Hla, Tha Mra 
Aung, Wai Tha Anng and Tha Tun Aung 
all say that they heard the shouts of 
Maung Net, that he denounced all the three 
appellants, that they saw the appellants 
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and that each of the appellants was in pos¬ 
session of a da. The villagers flashed their 
torches at the appellants and thereupon the 
appellants ran away. There were found 
upon the scene of this slaughter of the 
deceased a small balm bottle and a pipe 
which had some distinctive marks on it 
because it had been bitten by rats. The 
balm bottle was identifled by one of the 
witnesses for the prosecution as being the 
bottle which appellant 1 had taken very 
recently from the witness, Ghee Lu Aung. 
It was picked up by the witness, Mogulali, 
in the presence of Yet Thai Aung. With 
regard to the pipe, this was also picked up 
by Kyaw Tun Pru and it was identified as 
belonging to appellant 2, and I am satis¬ 
fied that that shows that appellant 2 was 
on the scene. Much effort was spent at 
trying to show that many persons might 
have a pipe of this kind but some of the 
villagers were positive that they recog¬ 
nized the pipe by the marks made by rats 
as being the pipe which they knew appel¬ 
lant 2 to possess. 

The injuries which the deceased received 
were very serious and altogether there were 
nine in number. The doctor says that inju. 
ries Nos. 1, 2 and 4 might have been caused 
by one blow; Nos. 8 and 9 by another; and 
then he speaks independently of injuries 
Nos. 5, 3 and 7. With regard to the seventh 
injury, it was a gaping incised wound 6" 
by 2" cutting the neck and severing the 
fourth cervical vertebra and it would cause 
practically instantaneous death; injury No. 
1 was also sufficient in the ordinary course 
of nature to cause death, and it was an 
incised wound 5*^ long by 2i'' and cutting 
the skull exposing part of the surface 
of the brain. I agree with the learned 
Additional Sessions Judge — and it is diffi¬ 
cult to escape the conclusion — that the 
assailants of this man intended to kill him. 
It is difficult to escape the conclusion 
that they must have intended to kill him 
the moment he emerged from his house 
and that all these persons were guilty in 
consequence of the offence of murder. 

Pausing for a moment to examine their 
defence, they say that three persons had 
in fact attacked Tun Ehine U earlier in 
the evening. Their names were San Khru, 
Ni La and Taw Aung, and that was the 
story which was told at first by Tun Rhine 
U after he was arrested for the murder. On 
8th December 1937 he filed his first infor- 
mation report against those persons and 
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with considerable detail said that they had 
attacked him and inflicted these injuries. 
He said at the same time that he had sent 
his two brothers up to the ten-house.goung 
to report the matter to the ten-house-goung, 
i. e. to the deceased Tha Mra Pru. But at 
a later stage he altered the story and said 
that he was attacked by four persons and 
that Tha Mra Pru was one of them and 
that it was during the course of that attack 
which be it noted took place at 8 P. M. and 
not at 10 which was the time of the attack 
on Tha Mra Pru, he was defending himself 
against the onslaughts of Tha Mra Pru 
when he inflicted the fatal injuries upon 
the latter. Consequently on being tried for 
murder, his defence was one of the exer¬ 
cise of the right of private self-defence. 
This defence however will not hold water 
for a moment because it is quite clear from 
the first information report not only that 
Tha Mra Pru was never mentioned as one 
of his assailants but also that the fact 
that the earlier affray was to be actually 
reported to Tha Mra Pru. Accordingly I am 
driven to the conclusion that having been 
attacked in this way — and there is no 
doubt that he did receive some injuries 
on that night although they were not of 
a very serious nature — he sent a message 
to Tha Mra Pru and when the latter came 
down towards his house he and his bro- 
thers were lying in wait for him. It is 
no part of the prosecution’s duty to suggest 
a motive although some motive has been 
suggested; nor is it any duty of ours to 
determine why this murderous attack was 
delivered. It m^y have been that Tun Rhine 
XJ thought that the attack made upon him 
by Ni La, San Khru and Taw Aung had 
been in some way instigated by the deceas¬ 
ed and that he was determined of revenge. 
With that however we have nothing to do 
and it is quite clear that the injuries which 
appellant 1 received were received long 
before the chase of the deceased which 
resulted in fatal injuries to him. 

With regard to the position of the other 
two appellants, I am quite satisfied from 
the picking up of the pipe by one of the 
witnesses and the very clear recognition 
of it at the end of the chase by a number 
of villagers and the fact that they all thr^ 
ran away when the villagers flashed their 
torches upon them that they were con¬ 
cerned, and I feel satisfied in my own mind 
that inasmuch as this attack was made 
shortly after the deceased emerged from 
his house that they went deliberately to 
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his bouso to get him in order that they 
might waylay and kill him. They are all 
therefore clearly guilty of murder. Now 
the learned Additional Sessions Judge in 
the course of his judgment having found 
all the three appellants guilty of murder 
by reason of the common intention which 
existed between them and in conformity 
with the provisions of S. 34, Penal Code 
had to consider the question of sentence 
and he said there : 

SiDce Gvidence is lacking as to who had caused 
the fatal injuries on the deceased, the accused 
persons are entitled to the benefit of a reasonable 
doubt in the matter of sentence as in the matter 
of conyiction. Where a person is convicted of mur« 
der for having killed a person along with others 
and it is not olear who inflicted the fatal blow, he 
may be given the lesser penalty of transportation, 
I therefore consider that it is a fit case in which 
the accused should be given the lesser penalty. 

The coDclusioD at which the learned 
Judge has arrived is that because in some 
cases the lesser penalty may be given 
when it is not certain who struck the 
fatal blow, the lesser penalty should always 
be awarded in such cases; this is far from 
being correct. When once the guilt of mur. 
der is proved, the proper penalty to be 
is a matter for the discretion of the learned 
Judge and it is by do means true to say 
that merely because there is doubt as to 
which of several of the attackers inflicted 
the fatal blow this is a sufficient ground for 
withholding the death sentence in the ease 
of any or all of them. On the other band 
it is of course clear that there are cases 
in which once it has been established that 
one person out of several took a leading part 
and the others a comparatively subsidiary 
part, the greater penalty may be inflicted 
upon the ring-leader and the lesser penalty 
upon those who took a comparatively subai. 
diary part. That is a matter of discretion 
entirely. I think adopting the observations 
quoted with approval in (1937) RLE 169^ 
at p. 171: “It is recognized that a person 
who hw, even wrongly, got the benefit 
of a lenient sentence at his trial, may some, 
times be allowed to benefit by his good 
fortune, provided the sentence passed is one 
which is legal”, may have soma applica. 
tion here. Tl^se appellants have all believ- 
ed for a period of two months that their 
lives wonld be spared. The sentence pass, 
ed upon them was legal but the exercise of 
the diBcretion makes us doubt whether the 

I. Emperor v. Nga Bo Thin, (19371 94 A I B 

IO 286=1987 BLR 169=88 


learned Additional Sessions Judge allowed 
matters to weigh with him which ought not 
to have weighed with him. We are satisfied 
that this is a murder and that all the 
appellants are guilty but we hesitate to 
come to the conclusion that wo ought to 
interfere in revision with the sentence pass, 
ed upon them. Accordingly the convictions 
of each of the appellants and the sentences 
passed upon them of transportation for life 
will, each of them, be confirmed. 

Sp&r^o J. — There was clear and over¬ 
whelming evidence that the three appel¬ 
lants were there and that some at any 
rate cut the deceased, and it was clear 
that this cutting was done in furtherance 
of a common intention. It is also clear from 
the injuries that the deceased sustained 
that their object was to kill him. The only 
argument which has been suggested to us 
for not accepting this evidence was that 
appellant 1 was attacked on that night by 
Ni La, Taw Aung and San Khru and that 
the witnesses for the prosecution who gave 
evidence against the appellants are related 
to these persons. But it is quite clear that 
a number of these witnes^s are quite un. 
connected with them ana there appears 
to me to be no force in this argument at 
all. Two of the assessors found the appel¬ 
lants all guilty of murder. I agree with my 
Lord Chief Justice that this appeal must 
be dismissed and that this is not a case in 
which the sentence should be enhanced. 

K.S./r.K. Appeal dismUsed. 
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Mta Bu and Sharpe JJ. 

Maung Sin — Applicant. 

V. 

Maung Byaung and others — 

Bespondents. 

Misc. Appln. No. 61 of 1937, Decided on 
23rd December 1937, for leave to appeal 
to His Majesty in Council against Judg¬ 
ment of Mya Bu and Braund JJ., D/. 22nd 
March 1937. 

Civil P. C. (1908), S. 109 (a), O. 41, R. 23 
—Appellate Court peuing order of remand, 
finally dupeiing of rigbte of parties or of some 
of them leaving subaidiary queationa conse¬ 
quent on final determination to be worked out 
later — Order of remand U final order within 
meaning of S. 109 (a). 

Whether an order of remand passed by an 
Appellate Const ie a order os not within the 
meaning of 8. 109 (a) depends npon the effeot of 
the order as made ; if it finally disposes of the 
right of the parties or of some of them, the order 
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is final. Where the Appellate Court has finally 
determined that the plaintifi to a suit has good 
and subsisting cause of action and all that 
remains is to work out subsidiary questions con¬ 
sequent upon the final determination of the defen¬ 
dant’s liability, the order is in substance and 
eSeot a final order though the quantum of the 
rights and liability remains to be ascertained. 

tP 334 0 2] 

Where an Appellate Court passes an order to the 
effect that an award is not binding on certain persons 
being void ab initio as against them and remands 
the case for investigation of their claims against 
the party applying for leave to appeal, the order 
is a final order within the meaning of S. 109 (a) 
inasmuch as it finally disposes the rights of those 
persons in respect of their claims against the 
opposite party -AIR 1932 Rang 137 ; IS Bom 
155 (P C) and 17 All 112 (P C), Rel. on : A I B 
1920 P C 86 and AIR 1933 P C 68, Disting. 

[P 335 C 2] 

Hay — for Applicant. 

Doctor — for Respondents. 

Mya Bu J.—This is an application for 
a certificate granting leave to appeal to His 
Majesty in Council against an order of 
remand made in Civil First Appeal No. 25 
of 1931 of this Court. The order of remand 
was made under O. 41, E. 23, Civil P. C. 
The application is opposed on the ground 
that the order i* not a final order within 
the meaning of S. 109 (a), Civil P. C. The 
fact that the order in question is of the 
nature appealable under O. 43, R. 1 (u), 
Civil P. G. does not necessarily show that 
it is a final order within the meaning of 
S. 109. In 11 Rang 58^ their Lordships of 
the Privy Council, adopting the test for. 
mulated by Lord Cave in 47 I A 124,^ 
namely that an order is final if it finally 
disposes of the rights of the parties, held 
that an order passed by the Appellate Side 
of this Court under O. 41, R. 23, setting 
aside the dismissal of the suit by the Origi. 
nal Side and remanding it to the Original 
Side for trial on the merits, was not a final 
order within S. 109 (a), Civil P. C. Neither 
in 11 Rang 58,^ nor in 47 I A 124,^ did the 
order under appeal to the Judicial Com- 
mittee finally dispose of the rights of the 
parties, but left them to be determined by 
the Courts of original jurisdiction in the 
ordinary way. In fact, in neither case did 
the order dispose of any question affecting 
the substantive rights or liabilities of the 
parties in any way. 

1. Abdul Bahmau v. D. E. Cassim Sons, (1938) 

20 A I B F 0 58=142 I 0 328=11 Bang 58= 
60 I A 76 (P 0). 

2. Bamchand Manjimal v. Goveidhandas Viahin- 
' das Batanoband, (1920) 7AIBF0 66 = 66 

I 0 302=47 I A 124=47 Gal 918 = 14 S L B 
191 (P 0). 


In 18 I A 6^ however the Judicial Com¬ 
mittee granted special leave to appeal from 
the decree directing the defendant to 
account, holding that such decree was final 
within the meaning of S. 595, Civil P. 0. 
In that case it was contended on behalf of 
the respondent that the decree would not 
be final till after the accounts directed bad 
been taken. The suit was one in which the 
plaintiff alleged that the defendant was 
accountable to him upon several claims. 
The defendant put up certain legal defences 
and denied his accountability. The Court 
held that the legal defences put forward 
were valid as to some of the claims and as 
to others of the claims they were invalid 
and therefore that the defendant must 
account, and consequently the decree direct, 
ing accounts to be taken, which the defen. 
dant had been contending, ought not to be 
taken at all was passed. This case was 
described by Lord Hobhouse in 22 I A 1* 
in the following words : 

The defendanb denied bis liability to account to 
the plaintiff. The High Court affirmed his liability 
and directed an account .... But their 
Lordships held that the order establishing liabi* 
lity was one which could never be questioned 
again in the suit, and that it was the cardinal 
point of the suit. 

Upon a review of these authorities I am 
of the opinion that, as pointed out in 10 
Rang 335,^ whether an order is a final 
order or not within 8.109 (a). Civil P. 0., 
depends upon the effect of the order as 
made if it finally disposes of the rights of 
the parties, the order is final ; and where 
the Appellate Court has finally determined 
that the plaintiff has a good and subsisting 
cause of action, and all that remains is to 
work out subsidiary questions consequent 
upon the final determination of the defen-. 
dant’s liability, the order is in substance 
and effect a final order though the quantum 
of the rights or liability remains to be 
ascertained. Applying these principles to 
the present case, in my opinion, the appli¬ 
cant should be granted the leave that he 
prays for. 

The suit was instituted by the sole plain¬ 
tiff, Ma Shwe Yu, respondent 4. The peti¬ 
tioner and his deceased sister, together with- 
respondents 1, 2 and 3, children of Ma 
Shwe Yu by Ko Po Cho, deceased brother- 

8 . Bahimbhoy Hibibhoy v. 0. A. Tamer. (1891)'. 

16 Bom 166=18 I A 6 (P 0). 

4, Syed Muzhat Husein Bodha Bibit (189fi| IT 
AU 112=22 I A 1 (P 0). 

6 . U Nyo V. Ma Pwa Thin, (1982) 19 A IR Bang 
187=140 1 0 420=10 Bang 886. 
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of the petitioner, were defendants. Ma 
Shwe Yn sued for possession of the share 
of her deceased husband, or of him and 
her, in certain properties and for mesne 
profits and accounts, etc. The petitioner 
and his deceased sister, Ma Nga Ma, pleaded 
inter alia that a certain arbitration award 
barred Ma Shwe Yu’s claim except to the 
extent of the benefits which Ma Shwe Yu 
could have derived thereunder. At the 
time of the making of the award, respon. 
dents 1, 2 and 3 were minors, and certain 
persons acted as their guardians in the 
arbitration proceedings. After the petitioner 
and his deceased sister had filed their 
written statements, respondent 1 filed a suit 
for a declaration that the award was not 
binding on him, and for an order setting 
aside the award. Later on, all the other 
respondents, who were originally cited 
among the defendants, were transposed as 
plaintififs. The result of that suit was a 
decree setting aside the award in favour of 
Maung Byaung and Maung Aung, respon. 
dents 1 and 3. The suit, at the instance of 
respondents 2 and 4, was held to have been 
barred by limitation. Eespondents 1, 2 and 
3 have however remained throughout the 
proceedings in the present suit as defen. 
dants. They arrayed themselves along with 
their mother only in the appeal, in which 
the order sought to be appealed against 
was passed. The trial Court did not allow 
them to prosecute their claims in respect 
of the properties in the suit except to the 
extent that their mother, respondent 4, 
was allowed to do so, for the reasons that 
the award was not set aside so far as res¬ 
pondents 2 and 4 were concerned, and that 
the first three respondents were not plain, 
tiffs in the suit putting forward their 
claims, and that the suit, not being an 
administration suit, was one in which they 
had no right of making any claim to any 
share in the properties independently of 
respondent 4. By the order passed in appeal 
It was decided that none of the first three 
respondents was bound by the award, that 

against 

e Ju ® them, and that in the nature 
of the proceedings in the suit they had a 
right to have their claims investigated in 
the suit. In the result the final decree 
paBBed by the trial Oonrt was Bet aside and 
the case was remanded to the trial Court 
for the purpose of eDabling respondents 1^ 
2 and 3 to prosecute their claims and of 
having a proper final decree drawn np after 
necessary enquiries have been made. 
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In my opinion, the order of the Appel, 
late Court finally disposes of the rights of 
respondents 1, 2 and 3 to prosecute their 
claims in the suit, aud finally determines 
the question of the appellant’s liability to 
them. The decisions upon these points can, 
never be disputed again except by way of 
the proposed appeal. For these reasons, 

I hold that the order is a final order with, 
in the meaning of S. 109 (a). Civil P. C. 
Inasmuch as the conditions requisite under 
S. 110 are indisputably present in this case, 
the certificate prayed for will issue, The 
first three respondents must pay the appli¬ 
cant’s cost of this application, advocate’s fee 
three gold mohurs. 

Sharpe J. —Seeing that this case has 
been going on for over a quarter of century 
and has, I am told, been before His Majesty 
in Council three times already, it is a 
matter of regret to me to have to hold that 
the order made in Civil First Appeal No, 

25 of 1931 of this Court, acting in its 
appellate jurisdiction, was a “final order” 
within the meaning of Cl. (a) of S. 109, 
Civil P. C. But for the reasons appearing 
in the judgment which my learned brother 
has just delivered, I agree that this is a 
case in which there is a right of appeal to 
His Majesty in Council, and we must grant 
the appropriate certificate. This apparently 
unending litigation must, if the parties are 
so minded, continue its deplorable course. 
We were told at the Bar that certain offers 
of settlement had recently been put for¬ 
ward ; I hope most earnestly that there is , 
yet time for the parties to see the wisdom 
of agreeing amongst themselves even at 
this late stage. I agree with the order pro¬ 
posed by my learned brother in regard to 
the costs of this application. 

r.m./r.k. Application allowed. 
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Mosely and Dunklet JJ. 

Daw Suit — Appellant. 

V. 

C, T. A. R. A. Anamalai Chettyar — 

Respondent. 

First Appeal No. 43 of 1937, Decided on 
18th January 1938, against decree ol Diet. 
Court. Mandalay, D/. 3l8t December 1936. 

4 (•) Banker and Ciutemer — Native bank 
accepting deposits on current account on exten¬ 
sive scale—Money is payable on demand. 

Where native bankers accept deposits on oat- 
tent aooonnt on a very extensive scale from their 
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oustomers and conduct nearly every branch of 
ordinary banking business as it is understood in 
England, the relationship is not that of mere len* 
der and borrower but there is an implied agree¬ 
ment that the money is payable on demand Case 
law referred. [P 338 C 2] 

^ ❖ (b) Limitation Act (1908), Art. 60—Depo¬ 
sit on current account with bank—Insolvency 
of Bank—Tender of proof of debt and claim in 
insolvency by creditor is not demand. 

Where a banker with whom deposit is made on 
current account is adjudicated insolvent, tender of 
proof of debt and claim made in insolvency by the 
creditor is not a demand within the meaning of 
Article 60. [P 338 C 2] 

(c) Limitation Act (1908), Art. 60 —Demand 
must be for entire payment. 

The demand contemplated by Art. 60 is a 
demand for the repayment of the whole amount of 
the deposit due, and not a demand for partial 
payment. [P 339 0 1] 

(d) Limitation Act (1908), Art. 60—Deposit 
on current account — Insolvency of bank — 
Subsequent annulment of adjudication and 
order under S. 37 (1), Provincial Insolvency 
Act—Dividend paid by appointee—Limitation 
for suit for amount does not start from such 
dale—Deposit does not lose its character when 
assets are paid back to debtor. 

A banker with whom money was deposited on 
current account was adjudicated an insolvent. 
The creditor filed claim by a tender of proof of his 
debt. The adjudication was annulled and an order 
was passed under S. 37 (1), Provincial Insolvency 
Act. The appointee made a payment of dividend to 
the creditor. Subsequently the creditor filed a suit 
for recovery of the balance : 

Held that when the adjudication was annulled, 
the claim made by a tender of proof of debt to 
share equally and proportionately in the assets 
was annulled too, save in so far as any payments 
towards that claim bad been made. The effect of 
annulment was to remit the party whose Insol* 
venoy is set aside to hie original situation. Time 
could not run against the creditor while the estate 
was in the hands of the appointee, who must be 
considered as in the position of a trustee for the 
debtor : [p 339 0 1] 

Held also that where the property of the late 
Insolvent was handed back to the debtor, what was 
handed back to him, so far as regards creditor's 
claims was his deposit and that deposit had not 
lost its character as such. [P 389 0 2] 

Ba Han — for Appellant. 

R. Clark — for Bespondent. 

Mosely J, — The appellant, Daw Hnit, 
sued the respondent, C. T. A. R, A. Ana¬ 
malai Ghettyar, a banker who carries on, 
or formerly carried on, banking business 
in Mandalay and Monywa, and perhaps 
also elsewhere, for Rs. 7000 (waiving Rs. 
97), the balance on 1st January 1932, of a 
deposit made on current aooonnt with him. 
The suit was hied in August 1936, demand 
having been made on 17th August 1936. 
The defence made was that thd relation¬ 
ship between the plaintiff and the defen¬ 


dant was that of lender and borrower, that 
demand for payment was not necessary, 
or that, if it was necessary, such demand 
must be deemed to have been made when 
the plaintiff presented her pass-book for 
proof of her debt against the defendant in 
proceedings in insolvency, and that the 
claim is barred by limitaMon. Issues were 
framed as to the relationship between the 
plaintiff and the defendant in respect of 
the suit money, and whether the suit was 
barred by limitation. No evidence was 
recorded, and this suit was decided by con. 
sent by a judgment in a similar case (Suit 
No. 23 of 1936). I note that that was a 
suit for a deposit made at Mandalay, while 
this suit is based on a deposit made at 
Monywa. The respondent 0. T. A. R. A. 
Anamalai Ghettyar was adjudicated insol. 
vent in June 1927, and Daw Hnit filed a 
proof of debt for her claim, which was then 
Rs. 11,586, on 23rd September 1927. The 
first dividend was paid on 17th December 
1927. The adjudication was annulled on 
11th February 1930, for failure of the 
respondent Ghettyar to apply for his dis. 
charge. After this the Official Receiver con. 
tinned to act under an order of the Court 
passed under S. 37 (1), Provincial Insol. 
vency Act, the property of the debtor hav¬ 
ing been vested in him, though the Court 
did not give any written directions to him. 
S. 37 (l) is as follows: 

37. (1) Where an adjudication ia annulled, all 
sales and disposition of property and payments duly 
made, and all acts theretofore done, by the Court 
or receiver shall be valid, but, subject as aforesaid, 
the property of the debtor who was adjudged insol- 
vent shall vest In such person as the Court may 
appoint or in default of any such appointment, 
shall revert to the debtor to the extent of his right 
or interest therein on such conditions (if any) as 
the Court may, by order in writing, declare. 

The appointee continued to act in the 
same way as if he had been receiver, and 
distributed a second dividend on 6tb June 
1930, and a third dividend on 1st January 
1932, which left Rs. 7097 due to Daw 
Hnit. It bad always been thought up to 
that time that the appointee bad the power 
to distribute the estate to the creditors. 
It was however pointed out in a reference 
made in these very proceedings (Civil Ref. 
No. 5 of 1936^ by a Pull Bench of this 
Court) that the appointee had no such 
powers, and that the property of the debtor 
was merely vest ed in him for the porpose 

1. Azinamalay Ghettyar v. B. B. Banerjee, 
reported in (1936) 28 A I B Bang 284=163 
I 0 217=14 Bang 254 (F B). 



i988 


Daw Hnit v. Anamalai (Mostly J.) • Rangoon 337 


of making the property available to the 
creditors if they -wished to file regular suits 
for the satisfaction of their claims, or the 
balance of their claims. 


This judgment was passed in March 
1936, and the assets of the debtor were 
returned to him after that date. The pre¬ 
sent suit then was filed some little time 
after that. If the relationship between the 
parties was that of lender and borrower, 
the Article of limitation applicable is Art. 
57, which gives a period (for money pay. 
able for money lent) of three years from 
the date when the loan is made. The plain¬ 
tiff’s contention on the other hand was that 
Art. 60 applied which reads ; 


60* Fot money deposited undet an agreeznent 
that it shall be payable on demand, including 
money of a customer in the hands of his banker 
60 payable ; 

the limitation is three years from the date 
when the demand is made. The learned 
District Judge when dismissing the plain¬ 
tiff's suit relied on the case in 10 L B R 
161,^ a judgment passed in January 1920. 
I have no doubt that that decision is no 
longer good law and must be dissented from. 
That was a case of money originally depo. 
sited with a Chettyar on thavanai account, 
remaining in the Chettyar’s band after the 
expiry of the period of deposit. It was 
money retained on current account, and it 
was held there that the Article of limita¬ 
tion to be applied between customer and a 
banker was Art. 67. In that case Sir Daniel 
Twomey C. J. said (p. 163) : 

Id the absenoe of any special agreement, such 
as an agreement lor a fixed deposit, the relation 
between a banker and customer who deposits 
money with him is the ordinary relation of debtor 
and cr^itor and the money is repayable ‘on 
demand in the legal sense, i. e. it Is payable at 
once without demand. Art. 60 applies only In 
oases where an express demand U necessary to 
render the money repayable* 

He also said : 


Money on current deposit with a Chettyar 
hanker is payable at once. No demand is neras. 
•ary to render it payable. 

^binBon J, in a oonourriDg judgment 
said: 


It 1b lettled Uw In England that the relatlo 
between a buker and hU customer who pas 
money Into hU bank le the ordinary reUtloh < 
debtor and creditor, and does not import anythin 
more than a mere loan ^ 

■ qnoting (1844.48) 2 H L 0 28.* a deoisio) 

9« M. M* K* K, Ohetfty Palaniapoa Chatty 
(1920) 7 A IB li B 74=67 I 0 9(»=10 
161* 

Foley e. Hill, (1844.48) 2 H L 0 96 = 81 B I 

Jawe 

19 B8 B/48 ft 44 


dating from a time when banking, even in 
England, was comparatively undeveloped. 
The learned District Judge held that he 
was bound by this ruling. He said that 
there was nothing to show that the money 
was deposited under an agreement that it 
was to be repaid on demand, though the 
judgment elsewhere inconsistently proceeds 
on the lines that money deposited on cur¬ 
rent account is never a deposit within the 
meaning of Art. 60. The District Judge also 
held that there was nothing in the Limi¬ 
tation Act to prevent time running from the 
expiry of the insolvency proceedings, and 
that demand had been made when proof of 
the debt was tendered. The learned advo¬ 
cate for the respondent has again repeated 
the case to us on the same lines. Dr. Ba 
Han, for the appellant, to whom I am 
indebted for a painstaking and lucid argu¬ 
ment, has quoted the case in (1921) 3KB 
110.^ The question there was whether the 
customer of a bank can sue the banker for 
the balance standing to the credit of his 
current account without making a previous 
demand on the banker for payment. That 
was a concurrent decision of three Judges 
of the Court of Appeal. Bankes L. J. 
pointed out (p. 119) that it could not be the 
ordinary relation of creditor and debtor, 
and that there must be quite a number 
of implied superadded obligations. Unless 
this were so, he said, the banker, like any 
ordinary debtor, must seek out his creditor 
and repay him his loan immediately it 
becomes due—that is to say directly after 
the customer has paid the money into his 
account—and the customer, like any ordi- 
nary creditor, can demand repayment of 
the loan by his debtor at any time and any 
place. Atkin L. J. said (p. 127) that the 
terms of the contract between the bank 
and its customer appear to include the fol¬ 
lowing provisions : 

The bank undertakes to receive money and to 
collect bills for its customer's account. The pro¬ 
ceeds so received are not to be held in trust for the 
customer, but the bank borrows the proceeds and 
andertakes to repay them. The promise to repay is 
to repay at the branch of the bank where the 
account is kept, and during banking hours. It 
includes a promise to repay any part of the amount 
due against the written order of the customer 
addressed to the bank at the branch, and as suoli 
written orders may be outstanding in the ordinary 
course of business for two or three days, It is a 
term of the contract that the bank will not oeasa 
to do business with the customer except upon a 

4. N. Joaohimiou y. Swiss Bank Corporation, 
(1921) 8KB 110=90LJKB978 = 26 LT 
888=86 Com Oaa 166=66 S J 484=87 TLB 
684. . . 
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reasonable notice. The customer on bis part 
undertakes to exercise reasonable care in execut* 
Ing bis 'Written orders so as not to mislead the 
bank or to facilitate forgery. I think it is neces* 
sarily a term of such contract that the bank is 
not liable to pay the customer the full amount of 
his balance until he demands payment from the 
bank at the branch at which the current account 
is kept. Whether he must demand it in writing it 
is not necessary now to determine. The result 1 
have mentioned seems to follow from the ordinary 
relations of banker and customer. 

He went on to say (pp. 129-130): 

The question appears to me to be in every 
case, did the parties in fact intend to make the 
demand a term of the contract ? If they did, effect 
will be given to their contract, whether it be a 
direct promise to pay or a collateral promise, 
though in seeking to ascertain their intention the 
nature of the contract may be material. In the 
case of such a contract as this, if I have correctly 
stated the manifold terms of it, it appears to me 
that the parties must have intended that the 
money handed to the banker is only payable after 
a demand. The nature of the contract negatives 
the duty of the debtor to find out his creditor and 
pay him his debt. If such a duty existed and were 
performed, the creditor might be ruined by reason 
of outstanding cheques being dishonoured. More* 
over, payment can only be due, as it appears to me, 
at the branch where the account is kept, and where 
the precise liabilities are known. And if this is so, I 
apprehend that demand at the place where alone 
the money is payable must be necessary. 

It would appear then, that the English 
authority on which Robinson J. based his 
judgment in 10 L B B 161^ has not been 
good law in England for the last 16 years. 
I do not apprehend that Twomey C. J. 
intended to lay down a different rule for 
Indian or Ghettyar bankers, and his re. 
marks about them appear to have been 
merely obiter in the sense that no distinc. 
tioQ was intended to be drawn in that case 
between English and native banking. 

The present respondent carried on a 
considerable banking business in the ordi. 
nary way that such a business is carried on 
by Ghettyars in this country, and the 
plaintiff had a pass-book and drew on her 
account, it would appear, in the usual way. 
It would, 1 apprehend, be impossible to 
hold that there was not an implied agree, 
ment in this, as in all such cases of depo. 
sits on current account with native bankers 
who do a large business, and may have 
branches at places other than their main 
place of business, that the money was to be 
payable on demand. Native banking busi. 
ness in India and Burma has long since 
developed on English lines. In 37 All 292,^ 
Art. 60 was applied to the ordinary deposit 
on current account with a native banker, 

4. Juggi Lai V. Eishan Lai, (1915) S A I B All 

78=28 I 0 949=87 All 292=13 A L I 402. 


overruling a previous decision to the con¬ 
trary in 29 All 773,® where it had been 
held that the ordinary dealings between a 
native banker and his customers are in the 
nature of loans made by the latter to the 
former. In 15 Lab 242,® it was said that 
an agreement to pay on demand may be 
implied and should be assumed in the ordi¬ 
nary course of dealings between a native 
banker and his customer. In 17 Lab 481,^ 
a Bench decision, the same assumption was 
made, and I have no doubt, as I have said, 
that the same assumption must bo made in 
Burma, where Ghettyar bankers accept 
deposits on current account on a very ex- 
tensive scale from their customers and 
conduct nearly every branch of ordinary 
banking business as it is understood in 
England. As Atkins L. J. said, the position 
would be impossible if a banker were to 
be liable to repay his customer without 
demand and thereby dishonouring any 
outstanding cheques of the customer ; and,, 
of course, in the ordinary way no banker 
would ever want to repay without demand 
money lying in his hands at no interest or 
merely at nominal interest, unless he was 
winding up his business. 

It is impossible, in my opinion, to hold 
that, when the creditor, Daw Hnit, ten. 
dered proof of her debt and made her claim 
in insolvency, she was making 'a demand,’ 
as that term is used or understood in the 
Limitation Act. In insolvency, for the right 
of demand and remedy by suit, which the 
creditor formerly had, is substituted the 
right to share equally and proportionately 
in the assets after proof of the debt. It is 
true that in one sense, any claim nob met 
in full is “a demand see Wharton’s 
Lexicon. However that may be, there is 
no doubt that when the adjudication was 
annulled, the claim made by a tender of 
proof of debt to share equally and proper, 
tionately in the assets was annulled too, 
save in so far as any payments towards 
that claim had been made. The effect of 
annulment is to remit the party whose 
insolvency is set aside to his original situ¬ 
ation, (1872) 7 Ex 263,® and whatever 

6. Dharam Das v. Ganga Devi, (1907) 29 All 773- 

=1907 AWN 263=4 A L J 628. 

6. Gulab Bai-Gujar Mai v. Saodhi, (1934) 21 

AIR Lah 42=151 I 0 712=16 Lab 242= 

3T P L R 56. . _ 

7. Eanti Chandra Mnkerji v. Badri Das, (1936)^ 

23 A I R Lah 718=166 I 0 699=17 Lah 481 

=88PLB 1025. 

6. BaUey v. Johnson, (1872) 7 Bx 263=41 L » 

Ex 211=20 W R 1013. 
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happened in the insolvency proceedings 
prior to annulment is considered as if it 
had not happened, subject to the validation 
of all sales and disposition of property and 
payments duly made, and all acts done by 
the Court or Receiver as provided for in 
S. 37 (1), Provincial Insolvency Act. The 
Section, of course, does not provide that all 
acts done by the creditors shall stand as 
done (as is argued by the respondent), but 
the very contrary. Mr. Clark, for the res¬ 
pondent, quotes the case in (1891) 1 Q B 
638,® but that case merely goes to show 
that where a trustee in bankruptcy had 
rejected a proof of debt that was a valid 
act unaffected by the annulment: it stands 
on the same footing as a partial payment 
made by way of dividend by the trustee—or 
here Receiver—which is likewise validated 
and does not affect the question of the 
claim itself. S. 78 (2) itself provides that 
the period from the date of order of adjudi¬ 
cation to the date of the order of annul¬ 


ment shall be excluded in subsequent suits 
for recovery of a debt proved under the 
Act. The demand contemplated by Art. 60 
is clearly a demand for the repayment of 
the whole amount of the deposit due, and 
not a demand for partial payment, or 
otherwise every demand for partial pay¬ 
ment made by a cheque drawn for it would 
have to be considered as a demand for 

payment of the whole deposit which is 
absurd. 

Alternatively it is argued that the money 
of the debtor came into the hands of the 
appointee when the adjudication was an¬ 
nulled in February 1930, and that demand 
must be considered as having been made, 
at all events, on 6th June 1930, when the 
second dividend was paid (by the appointee). 
I do not see how time could run against 
the creditor while the estate was in the 
hands of the appointee, who must be con¬ 
sidered as in the position of a trustee for 
the debtor. It appears to me that all par. 
ties were acting under a mutual mistake as 
to their position, but in any case it cannot 
be said here also that a claim by the ere- 
ditor for a partial repayment out of a pro- 

in the assets of the late 
insolvent was a demand for repayment of 
a deposit in the sense contemplated by 
Art. 60. It would be truer, perhaps, to say 
that the creditor made no further claim at 

^1 but the appointee continued to distri. 
bute divide nds. 

9. BiMdon V. McHenry, (1891) 1 Q B fi88=60 
li J Q B 448=89 W B 873. « o w 


In any case, when the position was re¬ 
alized after the judgment in Civil Ref. No. 
5 of 1936^ and the property of the late 
insolvent was handed back to the debtor,! 
it appears to me that what was handed 
back to him, so far as regards Daw Hnit’s 
claim, was Daw Hnit’s deposit. I do not 
see how that deposit can be said to have 
lost its character as such, or how it can be 
considered as a mere loan from the cus¬ 
tomer to the late insolvent when it was 
lying in the hands of the appointee. I 
am of opinion that the plaint was in 
proper form, and that demand proper was 
never made for return of the deposit from 
the respondent until 6th June 1936, shortly 
after the money had reached his hands. I 
hold therefore that Art. 60 applies, and 
that the suit was in time. The plaintiff’s 
claim must be decreed. There will be a 
decree accordingly for the amount (Rupees 
7000) claimed, with costs on that amount 
in both Courts. ' 

Dunkley J.—I agree. 

K.S./r.k. Appeal allowed. 
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Mya Bu and Sharpe JJ. 

M. E. Mitchla and another — 

Defendants — Appellants, 

V. 

A, M. Mitchla and others — 

Plaintiffs — Respondents. 

First Appeal No. 168 of 1936, Decided 
on 23rd December 1937, from Judgment of 
High Court in C. R. Suit No. 310 of 1933. 

(a) Civil P. C. (1908), S. 92—Suit for appoint' 
meat of new truttees on ground that there do 
not exist an; lawful trustees falls within S. 92. 

In order to make a suit under 8. 92 maintain¬ 
able, it is not necessary that the plaint must con¬ 
tain an allegation of breach of trust. A suit under 
B. 92 lies not only in the case of any alleged breach 
of trust but also where the direction of the Court 
is deemed necessary for the administration of a 
trust, if it be a trust for publio purposes of a chari¬ 
table or religious nature. A suit for appointment 
of new trustees on the ground that there do not 
exist any lawful trustees is a suit which falls within 
the purview of the words “where the direction of 
the Court is deemed necessary for the administra¬ 
tion of such trust” in 8. 92 : 26 Mad 460, Hel, 
on. [P 841 0 2 : P 843 0 1] 

(b) Civil P. C. (1908), S. 92 — MutwalUs of 
wukf property are not trustees within mean¬ 
ing of S. 92. 

MutwalUs of property which is the subject-matter 
of a wakl are not trustees in the technical sense 
within the meaning of 8.93 bat are merely super¬ 
intendents or managers i A I R 1922 P 0 128, 
Bel. on. [F 843 0 1] 
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(c) Civil P. C. (1908), S. 92 — Word “inter- 
est** denotes interest which is substantial and 
not sentimental or remote or illusory. 

The word ‘interest’ in S. 92 denotes an interest 
which is substantial and not sentimental or re¬ 
mote; it must be a present and substantial and 
not a remote and fictitious or purely illusory 
interest. [P 342 C 1] 

Where the only interest which the plaintiffs 
have in the trust property, which is the subject- 
matter of a wakf, is that they are members of the 
Sunni Borah community of the town in which 
only a small part of the property of the testator 
(who was also aSunni Mahomedan) is situate, and 
the property is specifically excluded from the wakf 
by the testator, the interest of the plaintiff, if any 
at all, is merely sentimental and therefore too 
remote and is not a substantial one within the 
meaning of S. 92 : ^ I 1919 Mad 334, Foil.; 
AIR 1932 Rang 132, Expl. [P 346 C 1] 

Clark and N. N. Burjorjee— 

for Appellants. 

N. M. Cowasjee — for Respondents. 

Mya Bu J. — The suit out of which this 
appeal has arisen was filed in the Original 
Side by the four plaintiffs (who are respon¬ 
dents 4a. 4b, 4o and 4d) in June 1933 
under S. 92, Civil P. C., (1) for the framing 
of a scheme for the management of the 
wakf created under the directions in the 
will of one Ebrahim Hussein Mitchla, de- 
ceased; (2) for the removal of defendants 
2a and 2b (who are the appellants in this 
appeal) from the office of mutwallis, and (3) 
for accounts. The circumstances which led 
to the filing of the suit were as follows: 
Ebrahim Hussein Mitchla, a Sunni Maho. 
medan, died at Bander in the Surat Dis- 
trict, India, on 18th January 1893 leaving 
considerable properties at Bander, Rangoon, 
Moulmein and Mauritius, and also leaving 
a will dated 13th February 1890 which was 
duly registered in the office of the Sub. 
Registrar of Surat on the 15th of that 
month. By that will, Ebrahim Hussein 
Mitchla appointed (l) Mohamed Salay 
Mitchla, a nephew residing at Moulmein, 
and (2) Esoof Ebrahim Mitchla, a son resid- 
ing at Rangoon, “trustees (or executors) for 
the management'* of all his properties after 
his demise. In the fifth clause of the will 
it was declared : 

And I have set apart as a waqf, that is to say 
towards charitable purposes, one-eighth, that is to 
say two annas to a rupee, out of the annual in- 
come of the above-mentioned residue of my estate 
properties except (or not including) that of the 
estate properties situated at Bander in the manner 
(i. e.) first of all a certain landed property shall be 
set apart which may derive an income equivalent 
to the amount of the waqf mentioned above, and 
after which the residue of the whole of the estate 
properties shall be divided amongst my above- 
mentioned heirs, according to the Mahomedan law 


of inheritance by my said trustees (or executors). 
A sum of Rupees twenty-five only shall be always 
sent to Mecca Sheriff and also a sum of Rupees 
twenty-five only to Medina Sheriff annually by 
my said heirs out of the income of the landed pro¬ 
perty, set apart for the waqf; and the balance, if 
there be any, shall be utilized towards schoolsand 
in sinking wells,etc., etc. I have given the manage¬ 
ment of the said waqf business to my said trustees 
(or executors), and they shall manage the same every 
year and God forbid, if any one of them dies, the 
(remaining) trustee (or executor) shall have the 
power of appointing another in his stead. 

In compliance with the directions given 
in that clause, Mohamed Salay Mitchla and 
Esoof Ebrahim Mitchla created a wakf of a 
house situated in China Street, Rangoon 
(the only immovable property of the testa, 
tor in Rangoon), by a registered deed of 
declaration dated 27th November 1893. 
The two executors themselves administered 
the wakf as trustees till 1903 when Esoof 
Mohamed Mitchla died. Thenceforward the 
surviving trustee Mohamed Salay Mitchla 
alone managed the trust till his death in 
1915, when his three sons, Adjim Mohamed 
Salay Mitchla (defendant la), Ebrahim 
Mohamed Salay Mitchla and Gulam Moha¬ 
med Salay Mitchla (original defendants lb 
and Ic, who died during the pendency of 
the suit in the Original Side) took upon 
themselves the management of the trust. 

It is common ground that neither during 
the management of the wakf by the origi. 
nal trustees, nor during the management 
thereof by the sons of Mohamed Salay 
Mitchla, any part of the income derived from 
the wakf property was utilized “towards 
schools and in sinking of wells,” although 
such income was considerably in excess of 
the sums of money annually despatched to 
Mecca and Medina. Therefore in 1926, 
Mohamed Esoof Mitchla (defendant 2a) and 
Mohamed Musaji Mitchla (defendant 3), 
who are the descendants of Ebrahim Hus¬ 
sein Mitchla, filed a suit in the District 
Court of Surat, against Adjim Mohamed 
Salay Mitchla, Ibrahim Mohamed Salay 
Mitchla, Gulam Mohamed Salay Mitchla, 
and two others, for the removal of the 
three above-named defendants from the 
management of the wakf property, for 
accounts and for the framing of a scheme 
under S. 92, Civil P. C. Subsequently the 
parties to that suit composed their differ¬ 
ences and submitted a joint scheme for the 
approval of the Court. Being dissatisfied 
with the way in which the partiM to that 
suit brought about the compromise among 
themselves, Ahmed Gulam Mohamed Sadiq 
and Hashim Mohamed Mitchla (plaintiffs 1 
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and 2), together ^vith three others, applied the resideats of Bander while the remain. 


to the Court to have themselves brought on 
the record as co.plaintiffs. The Court how. 
ever decided to add Ahmed Gulam Mohamed 
Sadiq only as a co-plaintiff. Mohamed 
Esoof Mitchla (defendant 2) applied to the 
High Court of Bombay for revision of the 
order of the District Court adding Ahmed 
Gulam Mohamed Sadiq as a co-plaintiff. 
Before the disposal of that application, 
and while an application by Ahmed Gulam 
Mohamed Sadiq for appointment of a 
Receiver of the wakf property was pending 
in the District Court of Surat, Mohamed 
Esoof Mitchla came to Rangoon and applied 
to this Court for an order appointing him 
a mutwalli, making all the parties in the 
Surat case, except Ahmed Gulam Mohamed 
Sadiq, respondents. The three sons of 
Mohamed Salay Mitchla supported the 
application, while none of the other respon. 
dents put in any objection. The result of 
the application was that Mohamed Esoof 
Mitchla was appointed mutwalli of the 
wakf with power to appoint a co-mut- 
walli. Thereupon Mohamed Esoof Mitchla 
appointed his daughter, Fatima Bibi (defen¬ 
dant 2b, appellant 2) as aco.mutwalli; and 
then in compliance with the condition 
imposed by the sons of Mohamed Salay 
Mitchla in giving their support to-Mohamed 
Esoof Mitchla's application in this Court 
the latter together with the co-plaintiffs 
in the Surat case, except Ahmed Gulam 
Mohamed Sadiq, moved the District Court 
of Surat to strike off the suit pending 
therein, on the ground that they bad dis- 
covered that the Court had no jurisdiction 
to entertain the suit, as the wakf property 
was not situated within its jurisdiction. In 
spite of the opposition by Ahmed Gulam 
Mohamed Sadiq, the Court ordered that 
the suit be struck off. Thereupon Ahmed 
Gulam Mohamed Sadiq came to Rangoon 
and applied to this Court for the setting 
aside of the order appointing appellant 
1 a mutwalli, and for the removal of 
the appellants from their office of mut. 
wallis, on the ground that the order had 
been obtained by suppression of mate, 
rial facts. That application failed, as the 
learned Judge who disposed of it consi. 
dered that the proper step to take to 
redress the wrong complained of was to file 
a suit under S. 92, Civil P. C. Consequently, 
the four plaintiffs, who are respondents 
4a, 4b, 4o and 4d filed the suit from which 
this appeal has arisen. 

Of these four plaintiffs, the first two are 


ing two are the residents of Rangoon. 
Hashim Mohamed Mitchla (plaintiff 2) is 
the only plaintiff who is a member of the 
Mitchla family. In the plaint there is no 
allegation of any breach of trust against 
the appellants. Such allegation would not 
be possible because the management of the 
wakf had fallen into their hands only 
recently. The defendants filed their written 
statements in which they averred, inter alia, 
(1) that the suit did not lie in the absence of 
an allegation of breach of trust, and (2) that 
inasmuch as plaintiff 2 being the descendant 
of the founder of the wakf through the 
female line, and the other three plaintiffs 
being those who have no “ beneficial inter¬ 
est" in the trust, they are not competent to 
file the suit. In spite of these pleas raised in 
the written statements, no specific issue 
was framed in the trial Court concerning 
them. In the evidence that was led how. 
ever, statements relevant to these pleas 
were admitted. The learned Judge on the 
Original Side answered the issues which 
had been specifically framed in favour of 
the plaintiffs, and ordered the removal of 
the appellants from their office of co-mut- 
wallis and the framing of a scheme for 
the management of the wakf in question. 

Numerous grounds have been raised in 
the memorandum of appeal, but those that 
have been pressed concern the question as 
to the maintainability of the suit as framed 
in the light of the pleas stated above and 
appearing in the written statements. As 
the question turns upon facts appearing in 
the record and beyond dispute, it is no doubt 
open to us sitting in appeal to consider and 
determine that question in spite of the fact 
that issues were not specifically framed with 
reference to the pleas concerning it. Indeed 
the learned advocate for the respondents 
4a, 4b, 4c and 4d who are the only 
respondents contesting the appeal, makes 
no protest whatever against the hearing of 
the arguments in support of the contention 
that the suit as framed was not maintain¬ 
able, but be endeavoured to refute them. 
A reference to the terms of 8. 92, Civil 
P. 0., is sufficient to show that the plea, 
that in the absence of an allegation of 
breach of trust in the plaint the suit is not 
maintainable, is untenable. A suit under 
that Section lies not only in the case of any 
alleged breach of trust but also where the 
direction of the Court is deemed necessary 
for the administration of a trust, if it be a 
trust for public purposes of a charitable or 



342 Rangoon Mitchla v. Mig 

religious nature. The suit is one for the 
appointment of new trustees on the ground 
that there do not now exist any lawful 
trustees, and is therefore a suit which as 
pointed out in 26 Mad 450,^ faUs within 
the purview of the words “where the 
direction of the Court is deemed necessary 
for the administration of any such trust” 
in S. 92, Civil P. C. The appellants who 
are mere mutwallia are not trustees in the 
technical sense but are merely superinten¬ 
dents or managers : see 44 Mad 831.^ 

The other objection to the maintainabi. 
lity of the suit, namely that there are not 
two plaintiffs having “beneficial interest” 
in the trust however is as pointed out in 
the judgment of my learned brother, fatal 
to the suit* The facts and law relevant to 
this point have been, if I may respectfully 
say so, so clearly set out in that judgment 
that I do not propose to cover the same 
grounds again. But I desire to add a word of 
explanation with reference to 10 Rang 342.^ 
In that case the findings of fact arrived at 
by the District Court and accepted by this 
Court were that the property of the trust 
was a grant issued by Government to a 
member of the Karen Baptist Christian 
community upon trust for a Christian 
chapel to be erected thereon, and the chapel 
referred to as a Karen Baptist Christian 
chapel was erected with money collected 
by (me Po Paik San from various sources, 
on behalf of a mission headed by that 
gentleman known as Po Paik San Karan 
Baptist Self-Supporting Mission. These 
fa<^8^ show that the land came from the 
public and funds with which the chapel 
was erected were moneys collected from 
the public by a religious society, and are, 
in my opinion, sufficient to distinguish 
10 Rang 342 from the cases cited by my 
learned brother to show that the word 
interest” in S. 92, Civil P. C., means “a 
present and substantial, and not a remote 
and fictitious or purely illusory interest.” 

Therefore the observation of the late 
Chief Justice referred to by my learned 
brother is in no way contrary to or incon¬ 
sistent with the interpretation put upon 
the word “interest” in S. 92, Civil P. C., by 

1. Neti Bama Jogiah v. VeDkataohamlu, (1903) 

26 Mad 460. 

2. Vidya Varuthi Thirbha Swamigal v. Balasami 
Ayyar, (1922) 9 A I R P 0 123=66 I 0 161= 

48 I A 802=44 Mad 831 (P 0). 

3. Johnson D Po Min v. U Ogh, (1932) 19 A 1 B 

Rang 182=140 I 0 317=10 Rang 342. 


iHLA (Sharpe J.) I, 

the authorities referred to by my learned 
brother, with whose deductions drawn from 
those authorities I entirely agree. I do not 
think that merely because certain members 
of the Mitchla family nominated plaintiff 1 
as their representative in the case at Surat, 
he can be held to have “an interest in the 
trust.” I agree that the appeal must be 
allowed and the decree of the trial Court 
set aside and the suit dismissed, and I also 
agree in the order of my learned brother as 
to costs. 

Sharpe J. — The present suit is brought 
under S. 92, Civil P, C., to secure the 
appointment of new trustees and the settle- 
ment of a scheme in connexion with a 
certain trust created for public purposes of 
a charitable nature. Such a suit may only 
be instituted by “the Advocate-General, or 
two or more persons having an interest in 
the trust and having obtained the consent 
in writing of the Advocate-General.” This 
suit was instituted by four persons who 
obtained the consent in writing of the 
Advocate.General, but a preliminary point 
arises in this appeal as to whether any 
two or more of those four persons had an 
interest in the trust. It appears from the 
will by which this trust was created 
(Ex. A) that the testator was one “Ebrahim 
Hoosain Mitchla of Bawahir caste, an in. 
habitant of Kusbaa Bander”, who, at the 
time of executing such will, was possessed 
of moveable and immovable properties said 
to be then worth upwards of Rs. 90,000. 
They comprised three houses at Kusbaa 
Bander, together valued at Rs. 7500, one 
bouse in Rangoon valued at Rs. 10,000, a 
one-third share in a bouse at Mauritius, 
such share being valued at Rs. 20,000, one 
house at Moulmein yalued at Rs. 900, shares 
valued at Bs. 51,825 in various companies 
carrying on business in Burma, and another 
small share-holding valued at Rs. 500. The 
testator “set apart as a wakf, that is to say 
towards charitable purposes, one-eighth, 
that is to say two annas to a rupee, out of 
the annual income” of the residue of his 
estate properties, after paying his funeral 
expenses “except (or not including) that of 
the estate proi>erties situated at Bander.” 
Those last words are of some little impor. 
tance in connexion with the preliminary 
point. He directed that first of all a certain 
landed property should be set apart to 
produce the necessary income, after which 
the residue of the whole of his estate was 
to be divided amongst his heirs according 
to the Mahomedan law of inheritance ; 
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Bs. 25 were to be sent annually to Mecca 
and a like sum to Medina, and the balance 
was to be “utilized towards schools and 
in sinking wells, etc., etc.” The landed pro¬ 
perty subsequently selected by the trustees 
to bo set apart to produce the necessary 
income was the house in Rangoon. 

Such was the nature of the trust created. 
I will now examine the position of the 
plaintiffs with a view to seeing whether 
they “have an interest” in the above- 
described trust. Originally, by paras. 23 
and 24 of their respective written state, 
ments, both the appellants denied that 
plaintiff 2, Hashim Mohamed Mitchla, 
had “any interest in the wakf property. 
Plaintiff 2 being the son of a daughter is no 
•heir of the founder when the founder had 
left three sons and one daughter, all of 
whom have male and female heirs.” But 
Mr. Clark, on behalf of the appellants, 
conceded before us that, in view of the 
Privy Council decision in 47 Mad 884'* {see 
especially the last three lines on page 891) 
plaintiff 2 in the present suit, being a 
descendant of the settlor, although only in 
female lines, had an interest in the proper 
administration of the trust sufficient to 
■enable him to maintain the suit. The ques- 
tion therefore remains: Has any one of the 
other three plaintiffs a sufficient interest in 
ihe trust ? 

The position of each of the other three 
plaintiffs is identical, and the ground upon 
which they each allege that they have an 
interest is that they are all “members of 
the Sunni Borah community of Bander 
and Rangoon” : see para. 23 of the plaint. 
-In paras. 23 and 24 of their respective 
written statements the two appellants ad- 
mit that plaintiffs 1, 3 and 4 are no doubt 
members of the Sunni Borah commu- 
nity of Bander” -(the admission is limited 
iio their being of Bander as distinct from 
Bander and Rangoon) “but the provisions 
of Will confer no specific interest to the 
-said Community.” Accordingly, upon the 
pleadings these three plaintiffs cannot put 
it higher than that they are members of the 
Sunni Borah community of Bander. Turn, 
ing now from the pleadings to the evidence, 
the only evidence on this point which I can 
find is (a) that passage in the crosa.exami. 
nation of the plaintiff Sadek where he 
eays at the bottom of page 106 and the top 
of page 107: 

4. Yaidyanatha Ayjar ▼. Swaminatba Ayjar, 
(1924) 11 A I B F C 221=63 1 O 804=61 1 A 
283=47 Mad 884 (P C). 


From the time when there was a case in the Die* 
trict Court of Surat I oame to have an interest in 
this waqf. I began taking an interest after the 
day I was made a party in those prooeedings. I am 
taking an interest in this waqf because I am a 
member of the community to which the deceased 
belonged. I am taking an interest also because of 
publio interest, 

and (b) the concluding sentences in the evi¬ 
dence of the plaintiffs’ witness Besai, at 
the very bottom of page 127 : 

I know the other plaintiffs in this suit. I cannot 
say why they are not giving evidence. Olia and 
Bham got their names in as plaintiffs themselves. 
They willingly came on the record for the interest 
of their community and for the sake of charity. 

So that there is no evidence in support 
of these plaintiffs’ allegations that they are 
members of the Sunni Borah community 
of Rangoon as well as Bander. Hence the 
most that can bo said for them is, as was 
admitted in their written statements by the 
defendants who are the present appellants, 
that these three plaintiffs are all members 
of the Sunni Borah community of Bander. 
The short point is therefore whether mere 
membership of that community confers the 
necessary interest. Our attention has not 
been called to any Rangoon decision on this 
point. 10 Bang 342* was cited to us on 
another point and I see in that case that 
at page 346 the former Chief Justice said 
in passing: 

He (that is, the Disbiiot Judge) also held, and 
in my opinion correctly held, that all Karen Chris¬ 
tians who are Baptists are beneficiaries undeE_ the 
trust, and therefore that the plaintiffs are entitled 
as being persons interested in the trust, to file a 
suit under S. 92, Civil P. C. 

My learned brother in the judgment 
which he has just delivered has already 
distinguished 10 Rang 342* from the pre. 
sent one and I myself desire to point out 
that apparently no point was raised in that 
case, at any rate on appeal, as to the suffi¬ 
ciency of the plaintiffs’interest. The learned 
Chief Justice dealt exhaustively with the 
substantial points raised before hto and did 
nob and indeed had no need to, direct his 
mind to the question of the extent of the 
plaintiffs’ interest in the trust. My learn, 
ed brother Mya Bu was a party to that 
decision, and he tells me that it is the fwi 
that in that case no question arose on the 
appeal as to the adequacy of the plaintiffs 
interest in the trust. I therefore disregard 
any passing dictum of the former Chief 
Justice in 10 Rang 842* which case must 
not be treated as being any authority on 
the point which we now have to consider, 
and I do not know of any Rangoon case 
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which helps us to decide the present point. 

There is however a Madras case in 42 Mad 
360 which is in point, and upon the majo- 
rity judgments in that case I propose to 
base my decision in the present appeal. To 
my mind the general proposition for which 
the plaintiffs there contended was stated 
in such wide terms that the plaintiffs were 
bound to fail. It was suggested : 

That every Hindu temple must be presumed. . 
to be dedicated for the use of all Hindus of whom 
there were 270^ millions in British India at the 
last census, to say nothing of the additional 
millions in Native States, and that each of these 
individuals has therefore an interest in the trust 
of every Hindu temple in India within the mean- 
mg of S. 92 (per Wallis C. J. at page 362). 

But nevertheless, apart from the special 
facts of that particular case, there are cer- 
tain guiding principles which appear in the 
judgments in 42 Mad 360® which do help me 
in deciding the narrower proposition which 
was placed before us by Mr. Cowasjee on 
behalf of the respondents. In that Madras 
case interest” in S. 92, Civil P. C., was 
held to denote an interest which is sub¬ 
stantial and not sentimental or remote : it 
must be a present and substantial and not 
a remote and fictitious or purely illusory 
interest. The whole topic was very fully 
canvassed in the various judgments in the 
case, the history of the legislation on the 
subject was carefully reviewed, and the 
removal by S. 44 of Act 7 of 1888 of the 
word ^ direct” from its position before the 
word interest ’ was duly commented upon; 
while the extent to which the English 
decisions under Lord Eomilly’s Act should 
afford guidance in interpreting S. 92, Civil 
P. C., was fully discussed. I do not there- 
fore propose myself to discuss the matter 
at length in this judgment. As I have 
already said, I intend to follow the gene- 
ral principles laid down by the majority 
decision in that Madras case; and I will 
content myself with quoting a few passages 
from some of the judgments in that case. 

The Chief Justice Sir John Wallis said at 
page 363 : 

Wa wore not referred to any case in which a 
plaintiff has sued without having some interest of 
his own as distinct from the rest of the comma- 
nity, 

and at page 366 he expressed himself as 
being 

clearly of opinion that ‘the interest in the trust’ 
must still, in Lord Eldon’s words (the learned 
Chief Justice was there referring to Lord Eldon’s 
speech in the House of Lords in (1827) 1 Bligh 


A. I. R. 

(N S) 176) ‘be a clear interest’, that is to say a 
present and substantial, and not a remote and fic¬ 
titious or purely illusory interest ..... It is, I 
think, quite clear both under Lord Romilly’s Act 
and the Section that the Court must be satisfied 
not only that the requisite authority has been 
given, but also that those to whom it has been 
given have a clear interest in the trust. That 
interest, it seems to me, if the provision is not to 
be altogether illusory, must arise from some spe¬ 
cial relation in which the plaintiff stands to the 
endowment in question as compared with the 
whole body of religious community throughout 
India; in other words, he must be in a position to 
derive some benefit from the trust in respect ot 
which the suit is filed. 

And on p. 368 the learned Chief Justice 
held that the object of the insertion of 
these words in Section 92 was 
to prevent people interfering by virtue of the Sec¬ 
tion iu^ the administration of charitable trust, 
merely in the interest of others and without any 
real interest of their own, 

an interpretation which was expressly 
approved by Sir John Edge in delivering 
the judgment of the Privy Council in 47 
Mad 884* supra. 

Oldfield J. said at page 391; 

No good reason has been shown against the 
interpretation of the word ‘interest’ in the Section, 
in the manner in which it is ordinarily inter- 
preted in other legal connexions and in which 
I shall interpret it, as an interest which is sub¬ 
stantial and not sentimental or remote. 

At pages 395 and 396 Ooutts-Trotter J.. 
said: 

Romilly’s Act authorized any two or more per¬ 
sons to take proceedings nnder the Act in regard' 
to the trust to which the Act referred, on obtain¬ 
ing the sanction of the Attorney-General, and the 
Act contains not a word to prescribe that they 
should have an interest, direct or otherwise. 
Nevertheless Lord Eldon in those two cases [the 
learned Judge is there referring to (1819) 2 Swans 
470^ and (1827) 1 Bligh (N S) 17,® both supra] 
expressed an emphatic opinion that the Court, 
would not listen to a relator who had not an 
interest which be describes in one place as ‘clear,’ 
and in another as ‘direct’. As the Section of the 
Civil Procedure Code is known, as a matter of 
history, to be based on Romilly’s Act, I do not 
think this argument from analogy is one that can 
be overlooked. 

Einally, at the bottom of page 398, the 
learned Judge said that : 

The most that can be done, or attempted to be 
done, is to say that the interest required by the- 
Statute to reside in the relator must be, in the- 
words of Lord Eldon, ‘clear’ or, in the words of 
the learned Chief Jnstice in this case, ‘a present, 
and substantial and not a remote and fiotitioiis, 
or purely illusory’ interest. 


T. B. Ramachandra Aiyar v. Fatameswaran, 
(1919) 6 A I B Mad 384=60 I 0 693=42 Mad 
860=86 M L J 390. 


6. Corporation of Ludlow v. Greenhouse, (1627) Ir 

Bligh (N S) 17=30 R R 7. 

7. In re Bedford Charity, (1819) 2 Swans 470=1» 
B R 107. 
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In the present case, for reasons herein, 
before appearing, the only ground upon 
which it can be suggested that the plain¬ 
tiffs 1, 3 and 4 have the necessary interest 
in the trust is the bare fact that they “are 
members of the Sunni Borah Community 
of Hander,” coupled with the fact that the 
testator was a Sunni Mahomedan who 
died at Bander, leaving, inter alia, three 
houses at Bander. I would however point 
out that the total value of those three 
houses is approximately no more than 
8 per cent, of the value of all his property, 
and as I have already pointed out when 
reading the material parts of the will, all 
the Bander properties were specifically 
excluded from the wakf by the testator. 
That is the most that can be said on behalf 
of plaintiffs 1, 3 and 4. They are neither 
managers of schools nor persons in need of 
wells. In my judgment their interest, if 
any at all, is sentimental and therefore too 
remote; it is certainly not, to my mind, a 
substantial one. None of them has sought 
to show any real interest; or, indeed, any 
interest at all, of his own as distinct from 
the rest of that community to which they 
all belong. I will not repeat the passages in 
the evidence which I have already read. 
The interest of these plaintiffs is far from 
being either “clear” or “direct,” to use 
Lord Eldon’s adjectives. Nor have they 
sought to show that they are in a position 
to derive any benefit from the trust in res. 
pect of which this suit is filed. In all these 
circumstances I am unable to hold that 
they, or any of them, have the necessary 
interest in this trust. 

This point, though raised, as I have 
pointed out, in the pleadings, was not, 
apparently, relied upon by the appellants in 
the Court below, for the only reference to 
the plaintiffs’ interest in the trust which 
is to be found in Ba U J.’s judgment is in 
the following terms (p. 3 of the judgment); 

He (that is, plaintiff 1) and plaintifie 8 and 4 
a» not related to the founder of the wagf. but 
they claim that they are Interested in the affairs 

to the same eommu. 
nity at ite founder. Plaintiff 2 is a grandson of the 
louiidcr* 

That is all the learned Judge says 
about this matter. The present point was 
apparently never argued; if it had been, 
the learned Judge would certainly have 
dealt with it. This preliminary point was 
taken by Mr. Clark on behalf of the appel. 
lants when he first opened the appeal, and 
the respondents have not suggested to this 


Court either that it is not one with which 
we can now deal or that it takes them by 
surprise. We therefore entertain this pre- 
liminary point which, in my judgment, for 
the reasons already given above, succeeds. 
This appeal must be allowed, the decree 
passed in the Court below must be set 
aside, and the suit dismissed. Bespondents 
4 (a), 4 (b), 4 (c) and 4 (d) must pay fifteen 
gold mohurs for the appellants’ advocates’ 
fee in this Court; and each party must pay 
its own costs in the Court below and of the 
proceedings consequent upon the decree 
there, as the point upon which we allow 
this appeal was not argued before Ba U J, 

R.M./r.e. Appeal allowed. 
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Boberts C. J.. Mya Bu and 
Dunklet JJ. 

Dyer Meakin (Burma) Ltd. — 
Applicant. 

V. 

Chief Executive Officer, Mandalay 
Municipality — Eespondent. 

Civil Bef. No. 11 of 1937, Decided on 
14th January 1938. 

Burma Municipal Act (3 of 1898), S. 46 — 
Contractor's test and revenue principle — 
Applicability — Occupation or business (for 
example brewery and distillery) carried on on 
premises being only occupation of its kind in the 
district or province—No standard of compari* 
son with other hereditaments of similar nature 
— Contractor's test within certain limits held 
would afford useful guide. 

The assessment to be made under S. 46 is upon 
the premises in the occupation of the person 
assessed and not upon the profits of the business 
which he carries on. It is necessary to look at all 
the circumstances of the particular occupation 
including therein the business that has been done 
on the premises. Neither the contractor's test nor 
the revenue principle is a principle of assessment. 
Each or either, according as circumstances demand, 
may in particular cases of assessment of lands or 
buildings, be used as a method of finding out what 
the hypothetical rent may be when no direct evl* 
dence on this point is available. fP 846 0 2 \ 

P 847 0 1} 

A test based upon actual figures of profits can 
only be applied where a hereditament itself has an 
ezclnsive profit making obaracteristlo so as to 
single It out from other classes of hereditaments ' 
and to make It safe to arrive at the rent which the 
tenant might reasonably be expected to pay from 
this consideration alone. [P 847 0 2] 

Where an occupation or hosineas carried on on 
premisM (say a brewery and distillery) Is the only 
ocoupatlon of Its kind carried on in the district or 
province and there Is thus no standard of com* 
patisoD with other hereditaments of a similar 



■346 Rangoon Dyer Meakin v. Chief Exe. Officer (SB) (Roberts C. J.) A. L R 


chaiactier, to arrive at the rent which a hypothe* 
tical tenant would pay, the contractor’s test may 
be taken as a rough test. Careful regard must be 
had both to the outlay which would have to be 
made and the return which the contractor would 
expect for such outlay. Hence it is legitimate to 
enquire whether the business of the occupant is 
good, bad or indifferent, or whether it is business 
which is specially fortunate by reason of the com- 
parative absence of competition. The better the 
business is, the higher the rent which a hypothe* 
tical tenant might reasonably be expected to pay 
for the premises. But this does not mean that the 
hypothetical rent should be calculated by an in¬ 
vestigation into the present profits. The examina. 
tion of the profits made by the occupant and a 
direct calculation from them is, in such ciroum* 
stances, a dangerous and unsafe method of discover¬ 
ing the rent which a hypothetical tenant would 
pay: (1901) A C 175\ (19S2) 2 KB D 679; AIB 
1927 Rang 161 and (1886) 17 Q B D 733, Ref. ; 
<1900) A C 150, Disting. [P 348 C 1, 2] 

Clark — for Applicant. 

Ba Han — for Respondent. 

Roberts C. J.—This is a reference made 
by the Deputy Commissioner of Mandalay 
under B. 4, sub-r. (4) of the Buies pub¬ 
lished with the Ministry of Education, 
Local Government (Financial) Department 
Notification No. 35, dated 2nd day of July 
1935, and relating to assessments to be 
made in the Municipality of Mandalay. 
The question which the Deputy Commis. 
flioner has referred to the Court is : 

Whether the assessment of Messrs. Dyer Meakin 
(Burma) Limited by the Mandalay Municipality 
could be based on what is known as the oontrao- 
tor’s test or according to the revenue principle on 
the profits of the business. 

Messrs. Dyer Meakin (Burma) Limited 
are brewers carrying on a brewery and 
distillery in Mandalay, which is in fact the 
only brewery or distillery in Upper Burma. 
The tax which is the subject-matter of 
this case is imposed under S. 46 (1) (a), 
Burma Municipal Act, 1898, which allows 
for the imposition of a tax on buildings 
and lands not exceeding 10 per cent, of the 
annual value of such buildings and lands. 
S. 46, sub-s. (4), says : 

In this Section 'annual value* means the gross 
annual rent for which buildings and lands liable 
to taxation may reasonably be expected to let and 
in the case of houses, may be expected to let 
unfurnished. 

By B. 4, sub-r. (4) of the Buies already 
referred to: 

If on the heating of an appeal under this rule, 
any question as to the liability to or the principle 
of assessment arises on which he entertains doubt, 
the Deputy Oommissioner may of his own motion, 
and shall on the application of the appellant or 
the Chief Executive Officer made at the hearing, 
draw up a statement of the facts of the case and 
the point on which doubt is entertained, and refer 


the statement with his own opinion on the point 
and the record of the case for the decision of the 
High Court, who shall send a ruling thereon to 
the Deputy Commissioner in order that he may 
dispose of the case in conformity therewith. 

As stated by the Earl of Halsbury L. 0. 
in (l90l) A C 175^ at p. 180, the thing to 
be done is to answer a plain question of 
fact, namely, what is the rent which a 
tenant might reasonably be expected to give 
for the premises ? Lord Halsbury points 
out that it is not a tenant’s trade which is 
to be rated, but the premises in which he 
carries on his trade or business : and that 
it is necessary to look at all the circum- 
stances of the particular occupation, includ- 
ing therein the business that has been done 
on the premises. Where it is impossible, as 
here, by direct evidence to find out what 
rent a hypothetical tenant would give, 
recourse must be had to some other method 
of solving the difficulty. In this particular 
case it is impossible to arrive at the annual 
value of the property by comparison with 
properties of a similar nature in the neigh¬ 
bourhood, since this is the only brewery 
or distillery in Mandalay. As a means of 
arriving at the answer to the question of 
what is the gross annual rent for which 
these buildings may reasonably be expected 
to let, the Chief Executive Officer came to 
the conclusion that what is known as the 
contractor’s test’ was not a satisfactory 
method to adopt. Accordingly, he took as 
a basis for the assessment figures repre¬ 
senting the profits of the company and 
arrived from that at a figure of Bupees 
l,30,106-5.3. If this figure were taken, 
allowance would also have to be made for 
tenant’s taxes, though this does not seem 
to have been done. In answering the ques- 
tion whether the contractor's test or the 
revenue principle is the right basis upon 
which to assess this particular heredita¬ 
ment, we must begin by saying that the 
only proper basis of assessment is that 
which enables the gross annual rent, for 
which the buildings and lands liable to 
taxation may reasonably bo expected to 
let, to be discovered: in other words, neither 
the contractor’s test, nor the revenue 
principle, is a principle of assessment. 
Each, or either, according as circumstance 
demand, may in particular cases of assess, 
ment of lands or buildings, be used m a 
method of finding out w hat the hypotheti- 

1. Mersey Docks & Harbour Board v. Aasesa^t 

Oommittee of the Birkenhead Union, (1901) 

A 0 176=70 L J K B 684=84 h T 642=49 

W R 610=66 J P 679=17 T L R 444. 
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cal rent may be wheD no direct evidence 
on this point is available. In order to see 
what rent a hypothetical tenant would pay, 
the whole of the circumstances in each 
particular case must be examined. As Lord 
Halsbury pointed out in (1901) A C 175': 

Where you have premises of a similar character 
with equal facilities for carrying on trade, you 
have a very facile mode of coming to the conclu* 
sion what sum would reasonably be given by any 
tenant from year to year for such premises. But 
if, instead of doing that, you choose to go into 
elaborate calculations of how much the building 
cost to erect and when erected what would be the 
value of it, you ate only elaborating and making 
more complex and difdoult the simple proposi* 
tion which the Legislature has put before the 
overseers to answer. 


In another case, (1932) 2 KB 679,^ 
Scrutton L. J. pointed out that where there 
was direct evidence of the rent which a 
hypothetical tenant actually would pay, 
the method of comparison was open to cri. 
ticizm upon the ground that it is assumed 
that the properties with which comparison 
had been made had been themselves correctly 
assessed. The real question in all those cases 
is : Wbich is the most practical and direct 
means of arriving at the figure at which 
the premises might reasonably be expected 
to let? It is contended on behalf of the 
Chief Bxecutive Officer that the brewery, 
which is the hereditament in question, is a 
place from which a trade which is a quasi 
monopoly is carried on since there are no 
other breweries in Upper Burma, and can be 
none until application is made for a license 
under Ch. 3 of the Burma Excise Buies. Dr. 
Ba Han has urged upon us that by R. 128 
of the Excise Rules an application for sanc¬ 
tion bo construct another brewery might be 
rejected by the Commissioner of the Divi¬ 
sion with or without assigning any reason 
to the applicant, and Dr. Ba Han seeks to 
say that the present case is comparable 
with that of (1900) A C 160.* That was a 
case of a licensed public house in which the 
tenant was bound to purchase all liquors 
sold by him from the landlords or their 
nominees, and Lord Morris pointed oat 
that almrat the very first question that a 
“ypot^^tioal tenant would ask was whether 
the house was doing a good business or a 
bad bosinees before he decided what rent 
to pay, and that the best way of as certain. 

9. ^dies Hosiery and Underwear Ltd. v. Wes^ 
Middlesex Assessment Committee. (19891 9 
K B 679=101 L J K B 682=147 L T 890 = 
96 J P 386=80 L Q B 869. 

8 . Cartwright v. Scolooates Union, (19001 A 0 
160=69 L J Q B 408=89 L T 167 = 48 W R 
894=64 7 P 929=16 TLB 988. 


ing what trade was going on would be the 
production of the books of the existing 
tenant. 

Lord Brampton pointed out that any 
prudent intending tenant would try to 
ascertain the trade actually done on the 
premises and that the landlord would also 
look at the matter from a similar angle 
and would demand a somewhat higher rent 
for a house capable of yielding a large profit 
than that which he would for a house yield¬ 
ing a small one. But the case of (1900) A C 
150,* being that of a licensed public house, 
has this distinction from the present case, 
namely that the hereditament derived its 
letting value from the special character of 
the premises and the restrictions placed 
upon them; whereas here, although the 
letting value might well be affected by the 
character of the premises, the circum¬ 
stances are by no means parallel. Where 
the number of enterprises is limited, the 
profit which is earned in the enterprise 
must affect the rent which a hypothetical 
tenant would pay. On the other hand, in 
my opinion, it will be fallacious to endeav¬ 
our to arrive at an answer to the main 
question by taking the figures of the trade 
done by the present occupants and endea¬ 
vouring to arrive from them at the rent 
which a hypothetical tenant might pay. 
We have had cases cited to us in relation 
to railways, which do not seem to have 
any useful application here; and it must 
not be forgotten that the assessment to be 
made is upon the premises in the occupa¬ 
tion of the person assessed and not upon 
the profits of the business which he carries 
on. A teat based upon the actual figures of 
profits can only be applied where a here¬ 
ditament itself has an exclusive profit- 
making characteristic so as to single it out 
from other classes of hereditaments and to 
make it safe to arrive at the rent which 
the tenant might reasonably be expected to 
pay from this consideration alone. The 
nature of the contractor’s test was explain¬ 
ed shortly by the Court in 5 Rang 161.* 
The Court quoted with approval the method 
of assessment set out, which was in the 
following terms: 

The general theory of this prinoiple Is, briefly, 
that a certain amount of capital would require to 
be invested to provide a property of similar utility 
to the one to be assessed and the interest on this 
sum may be taken as the rent which the occupant 
would actually be paying. 

4. Ko Fo Yee A Bros. v. Corporation of Rangoon, 

(1937) 14 A I B Bang 161 = 108 I 0 40 = 6 

Bang 161. 
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It was pointed out that the application of 
this principle required careful handling and 
each case had to be considered on its 
merits. 

Cave J., in (1886) 17 Q B D 738,® deal, 
ing with the application of the contractor’s 
test where the place was occupied, and 
occupied by the owner himself, explains 
that if such occupier owner could get a 
place cheaper at a less rent than the inte- 
rest on the cost, it is to be assumed that he 
would not get to the expense of building, 
but would prefer to take the cheaper course 
and pay the rent. It may therefore be said 
that in order to arrive at the rent which a 
hypothetical tenant would pay, the con¬ 
tractor’s test may be taken as a rough test 
in a case of this kind. But the answer 
which is arrived at must obviously depend 
upon the rate of interest which the con. 
tractor would expect to obtain for his 
money. To take the contractor’s test there, 
fore is not, by itself, a solution to the 
question and propounds two new ques. 
tions. In order to discover what would the 
hypothetical tenant pay, one must ask (a) 
what it would cost a contractor to acquire 
land and build premises of similar utility 
and convenience, and (b) at what rate he 
would expect to get a return for his outlay. 
Careful regard must be had both to the 
outlay which would have to be made and 
to the return which the contractor would 
expect for such outlay. In deciding what 
return the contractor would expect, I am 
of opinion that the considerations men¬ 
tioned by their Lordships in (1900) A C 
150^ must not be lost sight of. Before lay. 
ing out bis money the contractor would 
wish to be satisfied as to the kind of oppor. 
tunities for lucrative business which the 
premises were likely to afford, and the 
better the chance a tenant might have of 
doing lucrative business upon such premises, 
the greater the return on the outlay which 
it may reasonably be expected the con. 
tractor would get. Hence it is legitimate 
to inquire whether the business of the ap. 
pellants in this particular case is good, bad 
or indifferent; or indeed, as has been sug. 
gested, whether it is a business which is 
specially fortunate by reason of the com. 
parative absence of competition. The better 
the business is, the higher the rent which a 
hypothetical tenant might reasonably be 
expected to pay for the premises. But this 

d. Beg. y. School Board of London, (1686) 17 

Q B D 788=66 L J M 0 169=66 L T 384= 

84 W R 683=60 J P 419. 


does not mean that the hypothetical rent 
should be calculated by an investigation 
into the present profits and a conclusion 
drawn from them that the hypothetical 
tenant would pay so much per cent of the 
profit which the present appellants are 
making. I observe that in 6 Rang 161^ it 
is noted that the rate of interest on the 
contractor’s principle 

has been fixed by the Court in the Burma Rail¬ 
ways case at 8 per cent, on the capital value of 
buildings and plant and 4 per cent, on land. 

This does not mean that the figure of 
8 per cent, is to be taken as a hard and 
fast rule providing what is a reasonable 
return to the contractor for his outlay in 
all cases. A reasonable return may, and 
will in most oases, vary with the state of 
the money market and with the special 
circumstances of each particular case. If 
the contractor’s test is employed as a basis 
for ascertaining the amount which a hypo, 
thetical tenant might reasonably be ex. 
pected to pay, care must be taken to 
examine the actual return which the con. 
tractor would reasonably expect to receive 
on his outlay. If money were dear and 
profits from the particular business likely 
to be high, it is plain that the percentage 
on the outlay would be higher than if 
money were cheap and no particular busi. 
ness opportunities were afforded by the 
premises erected. In such a case the con- 
tractor might be glad to let the premises to 
a tenant for a comparatively low return for 
his money. I would accordingly reply that 
in the absence of direct evidence or of any 
standard of comparison with other here- 
ditaments of a similar character, the method 
of finding the annual value by means of the 
contractor’s test will, within the limits 
laid down, afford a useful guide. The exami. 
nation of the profits made by the appel¬ 
lants and a direct calculation from them is, 
in the present circumstances, a dangerous 
and unsafe method of discovering the rent 
which a hypothetical tenant would pay. 
We assess the advocate’s fee in this Court at 
20 gold mohurs. 

Mya Bu J.—I agree. 

Dankley J.—I concur. 

D.S./b.K. Answer accordingly> 
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Roberts C. J. and Spargo J. 

Bombay Burma Trading Corporation 
Ltd. and another — Appellants. 

V. 

Dav) Chi — Respondent. 

Misc. Appeal No. 18 of 1938, Decided on 
18th May 1938, against order of Commis. 
sioner for Workmen’s Compensation, D/. 
22nd December 1937. 

Workmen’s Compensation Act (1923), S. 3 
(1)—Accident arising out of employment — 
Facts proved giving rise to conflicting inferen¬ 
ces of equal degrees of probability as to cause 
of death—Onus of applicant is not discharged. 

If the facts proved give rise to coaflicting infer¬ 
ences of equal degrees of probability, so that the 
choice between them isa mere matter of conjecture, 
then of course the applicant fails to prove his 
case, because it is plain that the onus in these 
matters is upon him. [P 360 C 1] 

Compensation was claimed on the ground that 
the deceased met with his death at the hands of 
an elephant in the course of employment but there 
was no real evidence which might be considered 
as affecting the balance of probability one way or 
the other. The whole subject was a matter of 
guesswork, and death from violence at the hands 
of the elephant, or death from epilepsy or death 
from some unexplained cause, might afford a right 
answer : 

Held that the applicant had failed to discharge 
the onus of proving bis case : (1919) 89 L J K B 
609, Applied. [P 360 C 1] 

Clark — for Appellants. 

Roberts C. J. — We have come to the 
coDclueioD that this appeal must be allowed. 
It is brought by the Bombay Burma Trad- 
ing Corporation, Limited, and Maung Po 
Htai, who was added as an appellant, 
because he is a contractor working (or the 
Corporation and supplying elephants. And 
on© of the elephant riders was a man 
named Maung Ba who unfortunately lost 
his life in the jungle in April 1937. On the 
morning of 25th April, at about 5-30, 
Maung Ba went out to collect an elephant, 
which he had been in the habit of riding 
and was known as Sadaw Eoon. It appears 
that the elephant in question was not 
dangerous, but of mild disposition though 
fettered, as is commonly the case in order 
to prevent it exercising a tendency to 
roam. After Maung Ba hsid been absent 
for about a day or two, a search took place 
on his account, and he was found dead in 
the jungle on 30th April and Daw Chi 
brought this application : and the conten. 
tion of the dependant was that the deceased 
had lost his life through an accident whilst 
being a workman and arising out of and in 


the course of his employment. It is conceded 
that he was a workman, and it is conceded 
that the accident arose in the course of his 
employment, that is to say it was during 
the period of his employment when he 
met with his death. But we have to con¬ 
sider whether the accident arose out of his 
employment, and in so doing we must 
consider ourselves as bound by the rules 
which have been carefully laid down in 
this behalf. The Commissioner for Work¬ 
men’s Compensation bad to consider how 
Maung Ba met his death, and he decided 
that the deceased was killed by an elephant 
in the jungle. The persons who found the 
dead body do not speak to any marks of 
violence on the body when it was found or 
to any sign of a struggle or a disturbance 
on the ground round the dead body, al¬ 
though it is true that some bamboo shoots 
had been broken from trees at a distance 
quite close to the deceased. The body was 
lying face upwards, and it is said that this 
is not a normal position for a person who 
has been killed by an elephant, to lie. 
There were no new elephant tracks, but 
there were tracks three or four days old, 
and of course the dead body was found on 
the fifth day after Maung Ba had left to 
search for this particular elephant. 

The only circumstance which led persons 
to think, so far as it can be gathered, that 
Maung Ba bad met with his death from 
elephants was that he was found in the 
elephants’ feeding ground and that ele¬ 
phants had been near. But, as I have said, 
there were no signs of violence upon him. 
The particular elephant which he was 
searching for was found fettered later, and 
it has always been good-tempered and it 
would be a matter of complete conjecture 
as to how he came by his death, were it 
not for the fact that there is other evidence, 
and evidence from the deceased’s own 
nephew, that he was subject to convul¬ 
sions, or fits, which used to last for about 
five minutes, and that only during the 
previous years he had had an attack of 
epilepsy, at some kyaung and had had to 
crawl back to camp. The other witnesses 
agree with regard to his seizures and it 
must always be a matter of complete 
doubt as to whether be had a seizure and 
died as a result of it, or whether he met 
his death in any other way. When the 
body was found its condition was such that 
it was found necessary to cremate it at 
once, and it was subsequently buried. But 
the Commissioner, being in grave doubt as 



350 Rangoon Bux Soo Meah v. The 

to how the deceased met with his end, 
secured the exhumation of the body and 
has relied for his finding upon a medical 
report, or letter, giving the opinion of a 
medical officer. In my opinion, that does 
not remove the case from one of conjecture 
only. The medical oflficer could not be 
questioned about the matter, but the Com. 
missioner had to rely on his rather laconic 
observations. He said that he was of opi- 
nion that certain fractured bones were due 
to violence. This was six months after the 
death, and as we know that the body was 
cremated it is strange that the Sub-Assist- 
ant Surgeon should say that there were no 
signs that the bones were charred. More, 
over, the skull bones, the bones of the arm 
and the bones of the leg were not dis¬ 
covered at all : and to say that other bones 
which were discovered were fractured 
because the death was caused by violence 
is to draw a conclusion of doubtful warrant. 

In my opinion therefore the Commis. 
sioner should not have attached any reli. 
ance upon the report of the Sub-Assistant 
Surgeon ; and this remark, of course, is not 
intended to be in the least a criticism upon 
that officer, who had somewhat imperfect 
material upon which to work. But as the 
exhumation really resulted in no further 
enlightenment, in my opinion the Commis. 
sioner had no satisfactory evidence upon 
which he could arrive at the conclusion 
which he did. As is said by Lord Birken. 
head in (1919) 89 L J K B 609^ at p. 611 : 

If the facts proved give rise to conflicting infer¬ 
ences of equal degrees of probability, so that the 
choice between them is a mere matter of conjec¬ 
ture, then of course the applicant fails to prove his 
case, because it is plain that the onus in these 
matters is upon him. 

I think this is just one of those cases in 
jwhich it may be said that there is no real 
levidence which might be considered as 
Uffecting the balance of probability one 
iway or the other. The whole subject must 
ever remain a matter of guesswork, and 
death from violence, or death from epilepsy, 
or death from some unexplained cause 
might afford a right answer. In these 
circumstances, I am of opinion that this 
appeal must be allowed. 

Spargo J.—I agree. 

K.S./h.e. Appeal allowed. 

1. Lancaster v. Blackwell OoUiery Co. Ltd., 

(1919) 89 L J E B 609=12:1 L T 162=61 8 J 

116=12 B W 0 C 400. 


King (Roberts C. J.) A. i. b. 
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Roberts C. J. and Spargo J. 

Buz Soo Meah Chowdry Applicant. 

V. 

The King. 

Criminal Eevn. No. 173.B of 1938, 
Decided on 18th May 1938, from review 
of order of Headquarters Magistrate, Mer. 
gui, D/. 14th October 1937. 

(®) Penal Code (1860), S. 40 — Local law 
declaring breach of rule framed thereunder as 
punishable — Breach might amount to offence 
under S. 40. 

Where a local law declares a breach of the 
rules made under its authority to be punishable, 
then a breach of such rules might constitute an 
offence within the meaning of S. 40 : AIR 2939 
Rang ?5, Rel. on. [P 361 0 1] 

(b) Penal Code (1860). S. 79 — Good faith 
— Working area outside limits of license — 
Accused held working without due and proper 
care and not dishonestly. 

An accused who lets his coolies work outside 
the area covered by bis license at a distance of 
about a mile or so, cannot be said to be acting in 
good faith, i. e. with due and proper care as dis- 
tinguished from dishonestly or fraudulently. 

[P 352 0 1] 

Roucar — for Applicant. 

E. W. Lambert, Govt. Advocate — 

for the Crown. 

Roberts C. J. — In this case the appli. 
cant, one Bux Soo Meah Chowdry, was 
convicted of an-offenoe under B. 107.1 of 
the Land Revenue Buies published under 
the authority of the Burma Land and 
Revenue Act 1876, read with S. 109 of the 
Penal Code; that is to say he was charged 
with abetting persons who were commit¬ 
ting an offence under R. 107-1. That rule 
lays down that whoever mines, quarries, 
digs for, excavates or collects any mineral 
other than those referred to in the previ- 
ous chapter, or in contravention of the 
terms or limitations of any such license or 
lease, or removes any such mineral, shall 
be punished. The preceding chapter relates 
to stone, laterite, limestone, sandstone, 
marble, gypsum, clay, or other minerals; 
and it is agreed that this particular Rule 
107-1, punishes anyone who mines for tin 
in contravention of the limitations of a 
license issued to him. Now S. 60 (2), Land 
Revenue Act says: “ All rules made under 
this Act shall be published in the Gazette 
and shall thereupon have effect as if 
enacted in this Act. ” And it is clear from 
S. 38.A (3) that the Local Government 
may make rules for regulating or prohibit¬ 
ing the mining, quarrying or digging for or 
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the excavating or collecting of minerals, 
and for the disposal of the right to work 
the minerals by way of lease, license or 
otherwise; and by S. 59 they may, in 
making any such rule, attach to the breach 
of it, in addition to other consequences, a 
punishment. Accordingly, this case, in my 
opinion, falls within the class of oases 
which were referred to in passing by my 
learned brother Mya Bu in 6 Rang 791.^ 
The learned Judge said (at page 793): 

It is conceivable that ^hera a local law declares 
a breach of the rales made under its authority to 
be punishable, then a breach of such rules might 
constitute an offence within the meaning of S» 40, 
L P. C, 

It clearly does so here, because it is not 
merely a matter of the local law declaring 
a breach of the rules made under its autho. 
rity punishable (which it does by virtue of 
S. 59), but of the Act itself expressly say. 
ing in S. 60 (2) that the rules made under 
the Act shall have effect as if enacted 
therein. Accordingly, it is no part of our 
duty in this case to review any other aspect 
of the decision in 6 Rang 791,^ to which 
I have referred, although in the terms of 
reference it is suggested that such a task 
might have been ours. In considering whe¬ 
ther we would interfere in revision upon 
this matter, we have had the benefit of 
careful argument by Mr. Foucar, who says, 
first of all, that the prosecution had not 
proved that the work was done outside 
the area, and, if they have, still there was 
no proof that the applicant knew that it 
was outside, and that the provisions of 
S. 79 of the Penal Code should be applied 
as a defence on his behalf. That Section 
runs, so far as the material words are con. 
cerned, as follows: 

Nothing is an offence which U done bj any pet- 
eon who, by reason of a mistake of fact and not 
by reason of a mistake of law In good faith, be¬ 
lieves himself to be justified by law in doing it. 

^ And when one looks for the meaning of 
“good faith," one finds in S. 52 it is said: 

Nothing is said to be done or believed in good 
faith which is done oc believed without due care 
and attention. 

Accordingly, the question really is whe¬ 
ther the applicant permitted his coolies to 
work in an area which was outside ’ the 
licensed area, and, secondly, whether in so 
permitting them and abetting them in the 
work they were doing, he was acting with¬ 
out due care and attention, having regard 

1. Ma Eh wet Kyi v. Emperor, (1939) 16 A I B 
Bang 76=116 I 0 66i=80 Ox L 7 609=6 
Bang 791. 


to the limits of the licensed area. It is not 
strongly contended for the defence that the 
work done was not outside the area. There 
is ample evidence upon which the Magis- 
trate could find, and did find, that it was 
a long way outside the area : in particular, 
E Chwein, who built barracks on the east 
side of a range of hills, says that they 
were two miles away from the storeshed of 
Gul Mohamed s licensed Pyicha-Chaungpya 
area. I should explain that Gul Mohamed 
was the holder of the license and he had a 
manager named Francis, who controlled 
the transport of ore, whilst the appellant 
was a person who had entered into a busi¬ 
ness arrangement with Gul Mohamed and 
was employing coolies to work in supposed 
conformity with the terms of the license- 
issued to the latter. The area which was 
subject to the license must have been well 
known to Gul Mohamed. He first applied 
for a license as far back as 1933 submitting 
plans, and a point was fixed on the land 
and various measurements are said to have 
been made. With whatever degree of accu¬ 
racy that application purports to express 
what was actually done, at all events this- 
is certain, that the application was for* 
between five and six hundred acres, and 
that the land upon which the applicant’s 
coolies were working was two miles away 
from the store.shed, and well over a mile 
away from any part of the licensed area. 
When we come to enquire what preoau. 
tions the applicant took to see that he was- 
acting in conformity with the law in per. 
mitting his coolies to work in that area 
and how he puts forward his defence, the 
35th question in his examination and his 
reply thereto are of importance ; 

Question^ — It is in the evidence of Maung 
Thwin that the area your employees worked (was)* 
outside the licensed area of Gul Mohamed* What 
have you got to say ? 

Answer. — I do not know the place where my 
employees worked falls inside or outside Gul* 
Mohamed's area. As far as I know, the place was- 
pointed out to me as being inside Gul Mohamed’a 
licensed area. 

He also said in the course of his examina¬ 
tion : 

Gal Mohamed’s manager, Hr. E. E. Menon, 
and Mr. Francis told me that this area fell within 
the lioeDBed area of Gal Mohamed. Both these 
managers told me that I should work in that area 
and they also had worked in the same place be¬ 
fore. Hence I worked in this area. 

Neither of these two persons was called 
by him as a witness. Then it is clear that 
the applicant was told by one Mr. Idris, , 
who was a clerk or manager of his, that^ 
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the area which was being worked was out¬ 
side the licensed area, although it trans¬ 
pired that the views of Idris were either 
altered or silenced by assurances from Mr. 
Francis and Mr. Menon. Having regard 
to the nature of the accused’s own frank 
statements in the course of setting up the 
defence that he used due care and atten- 
tion, I cannot see any ground to interfere 
in revision, and indeed, speaking for myself, 
I am not surprised that the Magistrate 
came to the conclusion to which he did. 
But it is desirable, although this applica¬ 
tion must be dismissed, to refer to one 
matter, namely the absence of good faith. 
Absence of good faith in this connexion, 
and within the meaning of the Penal Code 
(Ss. 52 and 79), means simply carelessness 
or negligence. Absence of good faith, under 
the General Clauses Act, means “want of 
honesty.” And, so far as the applicant’s 
position may be, or might have been, preju¬ 
diced by reason of a conviction, it is per¬ 
haps desirable to point out that what he 
has been convicted of in the present 
instance is a want of care rather than a 
dishonesty or fraudulent act. It was pointed 
out to us that this application was of great 
importance to the applicant, not by reason 
of the fine Inflicted, which, of course, 
must stand, but because his certificate of 
approval in relation to mine working has 
been denied to him. We have nothing to 
do with that; but it is fair to say, in dis. 
niissing this application, that it must be 
dismissed not because of any fraudulent 
action on his part (which is no part of the 
charge against him) but because of his 
want of due care and attention in neglect¬ 
ing to see that the area which his coolies 
worked over was that over which Gul 
Mohamed was licensed to do work. 

SpaFgo J«—I agree that the application 
must be dismissed, and that the applicant 
is guilty not of dishonesty but of not taking 
due and proper care. 

B.d./r.k. Application dismissed. 

A. I. B. 1938 Rangoon 352 
Roberts C, J. and Braund J. 


• p908), S. 44 (Burma) — Decree 
passed in Pudukottai Court can be executed in 
Burma* 

A decree passed by a Court in Pudukottai State 
can be validly executed in Burma. [P 352 C 2] 

E. Hay — for Appellants. 

Horrocks — for Bespondents. 

Roberts C. J. This appeal must be 
dismissed. The learned District Judge of 
Bassein rightly held that a decree of the 
Chief Court of Pudukottai could be exe¬ 
cuted in his Court. The respondent obtain, 
ed a decree in Pudukottai on 22nd May 
1937, that is after the separation of Burma 
from India, which took place on Ist April 
1937. By S. 44, Civil P. C., as it existed 
before that date : 

The Governor-General in Council may, by noti¬ 
fication in the Gazette of India, declare that the 
decrees of any Civil or Revenue Courts situate in 
the territories of Native Prince or State in alliance 
with His Majesty and not established or continued 
by the authority of the Governor-General in 
Council, or any class of such decrees, may be exe¬ 
cuted in British India as if they had been passed 
by the Courts of British India. 

By Para. 9 of the Burma Laws Adapfca- 
tiion Order 1937, any notification duly made 
or issued before the commencement of this 
Order was saved from being rendered in¬ 
valid under its provisions; and provisions 
were made for the revocation, varying or 

undoing of any such notification 
in the like manner, to the like extent and in the 
like circumstances as if it had been made, issued 
or done after the commencement of the Order by 
the competent authority and under and in accord¬ 
ance with the provisions then applicable to such 
a case. 

By virtue of notification No. 4395.1/A, 
dated 8th December 1904, and reproduced 
at p. 625 of Vol. I, General Statutory Rules 
and Orders (1907) a right was given to 
execute decrees (inter alia) of the Chief 
Court of Pudukottai in Burma, and this 
notification is saved. Moreover Sec. 148, 
Government of Burma Act, runs as follows : 

Notwithstanding the repeal of the Government 
of India Act, but subject to the provisions of this 
Act, all the law in force in Burma immediately 
before the commencement of this Act shall conti- 
nue in force in Burma, until altered or repealed or 
amended by the Legl^ature or other competent 
authority. 


M. M. K. Kuttayan Chettyar and 
another — Appellants. 

V. 

V. B. B. M. K, Krishnan Chettyar 

Respondents. 

First Appeal No. 18 of 1938, Decided 
on 3rd June 1938, against order of Dist. 
Court, Bassein, D/- 16th February 1938. 


And S. 149 runs : 

His Majesty may by order in Council to be 
made at any time after the passing of this Act 
provide that as from snob date as may be speci¬ 
fied in the order any law in force in Burma shall, 
until repealed or amended by the Xiegislature or 
other competent authority, have effect subject to 
such adaptations and mo^fioations as appear to 
His Majesty to be consequential on the separation 
of India and Burma. 
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In this Seobion the expression law” does not 
Include an Act of Parliament, but includes any 
ordinance, order, bye-law, rule or regulation 
‘having in Burma the force of law. 

It ia true that reading S. 44, Civil P. C., 
as amended, it has become quite different 
and provides that the Governor may, by 
notification in the Gazette of Burma, declare 
that the decrees of any Civil or Bevenue 
Courts situate in the territories of any 
Native Prince or State in alliance with His 
Majesty or any such class of decrees may 
be executed in British Burma as if they 
had been passed by the Courts in British 
Burma. Pudukottai may well not be a 
Native Prince or State within the meaning 
■of the Section as amended and since sepa. 
ration. But the contention that no notifi- 
-cation made prior to separation can have 
any effect unless it is one which His Excel, 
lency the Governor would now have power 
to make if it did not already exist, is 
clearly unsound; and would, if given effect 
to, defeat the provisions of Para. 9 of the 
Adaptation of Laws Order, 1937, and of 
the Sections of the Government of Burma 
Act which I have quoted. The law in force 
in Burma immediately before the com. 
mencement of the Act, so far as the power 
of the Courts to execute a decree of a 
Native Prince or State in India is concern, 
ed, arises from the notification already 
quoted under S. 44, Civil P. C., and conti- 
•nues in force because it has not been altered, 
repealed or amended by the Legislature or 
■other competent authority. Advocates’ fee 
ten gold mohurs. 

Braund J, — I agree and have nothing 
ito add. 

B.D./r.K. Appeal dismissed. 


^ A. 1. R. 1938 Rangoon 3S3 

Baguley and Mosely JJ, 

V. N. A. Firm and others —Appellants. 

V. 

Banh of Chettinad Ltd. —Bespondent. 

■ First Appeal No. 168 of 1937, Decided 
on 28th March 1938, against decree of 
Dist. Court, Hanthawaddy, in Civil Begular 
Suit No. 14 of 1935. 

(a) Civil P. C. (1908), O. 21, R. 2—Executory 
-contract may form gubject of adjcutmcnt 
Compromive not eatinguUbing plaintiff’a rightg 
•under preliminary decree but providing for 
-their revive! in case of default la not adjust¬ 
ment. 

An executory contract may form the sobject of 
•an a^OBtment x Al R 19$3 Mad 38 and 273 I O 
999 (P O), Bel. on. [P 864 0 3] 

1988 B/IS & 46 


But where a eompromiee does not completely 
extinguish the rights of the plaintiff under the 
preliminary decree, but provides for their revival 
in cases of default, such a compromise is not 
adjustment. [p 354 0 2 ) 

(b) Contract Act (1872), S. 39-Preliminary 
decree in mortgage suit —Subsequently plaintiff 
agreeing to take mortgaged property at valua- 
tion lets than sura fixed in preliminary decree 
—In addition judgment-debtor agreeing to pay 
certain sum and providing security for due 
payment of it—Default in payment of addi¬ 
tional sum—Plaintiff asking for personal decree 
against judgment-debtor for amount due on 
preliminary decree and simultaneously praying 
execution against surety — Plaintiff held not 
estopped by acquiescence from proceeding with 
preliminary decree against judgment-debtor. 

In a mortgage suit a preliminary decree fixing 
the amount due to the plaintiff was passed. Subse. 
quently by a compromise it was agreed that the 
plaintiff should accept the mortgaged property at 
valuation less than the amount fixed in the preli. 
minary decree and in addition to this, the judg. 
ment-debtor was to pay certain sum on or before a 
fixed date. A security was furnished for the due 
payment of this additional sum. It was agreed 
that on conveyance of the property and the pay¬ 
ment of the additional sum, the plaintiff should 
not be entitled to a personal decree but in default 
of the payment he was free to enforce the decree in 
the usual manner. On default in the payment the 
plaintiff asked for a personal decree against the 
judgment-debtor for the amount due on the preli.. 
minary decree and at the same time be prayed for 
execution against the surety. He was unsuccessful 
in serving notice upon the surety: 

Held that from mere fact that the plaintiff 
mistakenly pursued both remedies at the same 
time, he was not estopped by acquiescence from 
proceeding with the preliminary decree against the 
judgment-debtor. [P 365 C 1] 

❖ (c) Civil P. C. (1908). O. 34, R. 3 (4)— 
Mortgaged property agreed to be taken over at 
valuation in lieu of Court sale—Personal decree 
can be passed without sale. 

Where the parties agree that the mortgaged 
property should be taken over by the plaintiff at a 
valuation in lieu of a Court sale, a personal decree 
can be passed without sale of the mortgaged pro¬ 
perty : A I R 1928 All 72, Rel. on. [P 366 0 1] 

Clark — for Appellants. 

P. K. Basu —for Respondent, 

Mosely J« — The plaintiff.respondent 
firm filed a mortgage suit against the four 
defendant-appellants and two other defen. 
dants who have not appealed, and obtained 
a preliminary mortgage decree by which it 
was declared that the amount due to the 
plaintiffs by the first four defendants was 
Ks. 58,625 together with Es. 1951.8.0 
costs, and that the amount payable to the 
plaintiffs by defendants 5 and 6 was Bnpees 
4255. There was also the usual order enti- 
tling the plaintiffs to obtain a final decree 
for sale of the property in suit. After this 
a petition was filed by defendants 1, 2, 3 
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and 4 with the consent of the plaintiffs for 
a compromise in the follovving terms : 

1. (a) The plaintiffs were to accept the mortgaged 
properties at a valuation of Rs. 40,000, and upon 
conveyance they were to release the minor defen- 
dant 4 from liability in respect of the balance due 
under the decree, (b) To receive from the receiver 
the rents of mortgaged properties towards part 
satisfaction of the decree, (c) In addition to the 
sum realizable from defendants 5 and 6, and the 
payment of Rs. 3000 made by defendants 1, 2, 3 
and 4, some four months after the preliminary 
decree, the plaintiffs were to accept a further pay¬ 
ment of Bs. 7400 on or before 15th March 1937, in 
full satisfaction of the claim against defendants 1, 
2 and 3, provided that payment of the said instal¬ 
ment was guaranteed by one Ar. Al. Al. Aruna- 
chalam. 

2. On conveyance of the property mentioned and 
the receipt of rents and payment of Rs. 7400 on or 
before the due date, 15th March 1937, it was 
provided that the plaintiffs would not be entitled 
to any personal decree against defendants 1, 2 
and 3, provided only that the said sum of Rs. 7400 
was paid on or before the due date and security for 
the payment thereof was furnished as aforesaid. 

3. If defendants 1, 2 and 3 failed to perform 
any of the obligations hereinabove mentioned, the 
plaintiffs, it was said, would be entitled to proceed 
to enforce their decree in the usual manner subject 
only to entering part satisfaction for any payment 
made or any sum realized by them in pursuance 
of the decree. 

On this application permission to transfer 
the property was granted and it was ordered 
that the compromise be recorded in a formal 
order, (diary of 1st July 1936), which was 
accordingly done. On 7th June 1937, the 
plaintififs filed an application in which they 
referred to the compromise and the giving 
of a security bond by Ar, Al. Al. Aruna- 
chalam in the event of the first three defen¬ 
dants failing to pay the sum of Bs. 7400 on 
or before 15th March 1937. In para. 4 of 
the application it is said : "Defendant 1 
has paid Bs. 2000 on 6th April 1937. No 
further payment has been made in spite of 
demands.” The plaintiffs prayed therefore 
that a personal decree might be passed 
against the first three defendants for Bs. 
12,624.5.0 and further interest, (on the sum 
due on the preliminary mortgage decree 
deducting the payments already made), and 
they also prayed that execution be ordered 
against Ar. Al. Al. Arunachalam to the 
extent to which he may be found liable 
under his bond. 

In reply to this application, defendants 2 
and 3 filed an objection whore they stated 
that the surety was ill and that the plain, 
tiffs agents, at Bangoon, demanded landed 
security in the place of bis personal bond for 
the payment of the balance due Bs. 7400. 
The defendants agreed to give this security 


for the balance of Bs. 5400 tendering: 
Bs. 2000 before the due date, 16th March 
1937. The Bangoon agents of the plaintiff 
refused to accept this and as the entire 
dealings, they said, between the plaintiffs 
and the defendants were carried on between 
their respective principals (in. India) and 
the agents in Bangoon only carried out the 
directions of their respective masters, the 
said sum of Bs, 2000 was paid to the 
plaintiffs’ agents at Bangoon as part satis, 
faction on 16th April (should be 6th April 
1937). It was said that this sum of Bs. 2000 
was received in part satisfaction "in con¬ 
sideration of” (which I suppose means "in 
view of”), the aforesaid negotiations between 
the principals on both sides. The decree- 
holder filed a reply to this objection where 
he said that the Bs. 2000 was received in 
part satisfaction of the decretal amount, 
that is the amount due on the preliminary 
decree. No evidence was taken. The learned 
District Judge, after hearing argument, 
decided that the defendants were liable to 
have a personal decree passed against them 
for the amount claimed by the plaintiffs, 
that is to say the amount due on the preli. 
minary decree forBs. 12,624-5.0 with costs, 
and not merely for the Bs. 5400 balance 
due left unpaid under the compromise. 

The first four defendants have now 
appealed. As is stated by the learned advo. 
cate for the appellants it is immaterial 
whether the compromise is to be regarded< 
as an adjustment recorded under the provi¬ 
sions of O. 21, B. 2, or is a compromise 
decree recorded under O. 23, B. 3. I would 
agree with what is said in 56 Mad 198^ at 
page 205 that an executory contract mayl 
form the subject of an adjustment. It would!' 
seem that in a case not quoted to us, their 
Lordships of the Privy Council came to 
the same conclusion: vide 42 G W N 509.^ 

1 do not myself see how the compromise 
obtained in this case before us can be 
regarded as an adjustment, as it did not 
completely extinguish the rights of the 
plaintiffs under the preliminary decree, bnt 
provided for their revival in cases of de¬ 
fault. However, the question is, as I have 
said, not material. No doubt a formal com¬ 
promise decree should have been drawn' 
up but the formal order answers every 

1. Bamana Raeu v. Venkata Beddi, (1933) SO 
AIR Mad 28=14110 489=66 Mad 198=63 
M L J 698. 

2. Rai Bahadnr Het Bam Budh Bai v. Beth Aya- 
Bam Tola Ram, (1936) 43 0 W N 609=172- 
I 0 999 (P 0). 
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requirement of a decree and that is merely 
a question of form. It is contended first 
for the appellants that time was not of 
the essence of the agreement or contract 
embodied in the compromise recorded in 
the formal order. I cannot assent to this. 
It is clear I think from the terms of the 
compromise that the defendants were only 
to have the concession of paying a smaller 
sum of money if they did so within the 
time limited. The due date is reiterated 
three times in the application. One of the 
cases cited to us, 2 Pat L J 520,^ is one 
where a promisee admittedly accepted the 
part performance after the due date (Sec. 
55, Contract Act). In another case, 24 A L J 
210,* there were provisions on compromise 
similar to those in the present case. The 
defendants paid the bulk of the sum due 
two days after the due date and the 
remainder within some two months later. 
It would appear there that the burden was 
put on the defendants of proving that the 
payments made were accepted towards the 
compromise and were not taken in satis, 
faction of the original amount claimed. 


It is claimed that the taking of a surety 
for the performance of the terms of the 
compromise shows in itself that time was 
not of the essence of the contract. I cannot 
agree to this argument. It may well have 
been that the surety was taken in order to 
force the debtor to pay before the due 
date or again the decree, holder may have 
wished to have an option of proceedings 
against the surety if the Rs. 7400 was not 


duly paid or of rescinding the contract and 
proceeding against the principal debtors on 
the original preliminary decree. It is true 
that the decree, holder or his agent mis. 
takenly applied for both these remedies at 
the same time, namely for the personal 
decree for the whole amount due and for 
execution against the surety, (who could 
not be liable under the preliminary decree), 
for the amount due on the compromise. 
But if the decree-holder mistakenly pur¬ 
sued both remedies at the same time, I 
cannot see that in this case, where he has 
been unsuccessful in even serving notice on 
the surety, be is estopped by acquiescence 
from proceeding with the preliminary 
decree against his judgment-debtor (S. 39, 
i Contraot Act). 

8. Parbhu Bam Pasdey ▼. Mt. Bashabir Sah 
(1917) 4 A I B Pat 82=43 I 0 408=2 Pat 
Jj 3 620. 

4. Kishen Prasad v. Euni Behari lal, (1936) 18 
A 1 B All 278=911 0 790=34 A L J 310. 


I do not think it can be said as is argued 
for the appellants that para. 4 of plaintifiP’s 
application of 7th June 1937, contains an 
admission that defendant 1 had paid Es. 
2000 on 6th April 1937 towards the amount 
due on the compromise. This application 
merely recites, (para. 3), that a bond for 
Es. 7400 had been executed in the event of 
failure of payment before 15th March 
1937 and that defendant 1 had paid Rs. 
2000 on 6th April 1937. The plaintiffs’ 
agent at Rangoon was not in charge of the 
negotiations and could not accept the pay¬ 
ment as one made towards the compromise. 
The payment must have been credited 
towards a suspense account. It is also argued 
for the appellants that if the plaintiffs 
elect not to abide by the compromise they 
must restore any benefit received by them 
under it (S. 64, Contract Act); that is to 
say, return the land taken over at a valua- 
tion and the payments made under the 
compromise. Admittedly for the purpose of 
this case either the relevant provisions of 
the Contract Act are applicable or that 
their principles should be applied as a 
matter of equity. But it appears to me to 
be clear that para. 3 of the application for 
compromise is against this contention. It 
is provided there that if defendants 1, 2 
and 3 fail to perform any of their obliga- 
tions the plaintiffs can enforce their decree, 
subject only to entering part satisfaction 
for any payment made or any sum realized 
by them in pursuance of the decree. The 
words “their decree” and “the decree” can 
only refer to the preliminary mortgage 
decree. It would have been idle to say 
that if the defendants failed to perform the 
compromise decree in full, the plaintiffs 
could enforce the balance of it. 

Paragraph 2 of the same application says 
that if the terms of the compromise are 
satisfied in full, the plaintiffs will not be 
entitled to a personal decree and para. 3 
must refer to the converse case and stipu- 
late that if the defendants fail to perform 
their obligations the plaintiffs will be enti. 
tied to a x>ersonal decree; for the only way 
in which the plaintiffs can farther enforce 
the preliminary mortgage decree is by 
obtaining a personal decree for the balance 
doe. I have no doubt that the words “any 
sum realized by the plaintiffs in pursuance 
of the decree” are wide enough to include 
the taking over of the mortgaged property 
at a valuation of Es. 40,000 which valua¬ 
tion was approved of in the affidavit of 
defendant 2 at p. 31 of the proceedings. It 
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is objected that a personal decree cannot 
be passed under O. 34, R. 3 (4) except 
after the sale of the property by the Court. 
The sub.section reads : 

Where the proceeds of the sale are not sufficient 
.... the Court shall .... pass a decree . . . . 
against the mortgagor personally. 

But the application for compromise itself 
clearly shows, in my opinion, that the par¬ 
ties agreed that the mortgaged property 
should be taken over by the plaintiffs at a 
valuation in lieu of a court sale (where, as 
was said, in the afiBdavit, a fair price was 
not likely to be realized). The cases quoted 
by the lower Court are authority for show- 
ing that in certain cases where property 
has ceased to be available for sale owing 
to no fault of the mortgagee, such as by 
the discovery that the mortgagor has no 
title to the property or of the mortgagor 
losing it, or by destruction of the property 
a personal decree can be passed: 50 All 
321.® Much more then it seems to me can 
a personal decree be passed without sale 
of the mortgage property where the parties 
have agreed to such a course as here. This 
appeal fails therefore and must be dis. 
missed with costs, advocate’s fee ten gold 
mohurs. 

Baguley J.~I agree. 

d.s./k.k. Appeal dismissed. 

6 . Bishesbar Katb v. Chandu Lai, (1928) 15 
A I R All 71=108 I 0 469=60 All 321=25 
A L J 1042. 
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Roberts C. J. and Dunkley J. 

Maung Ohn and another — Appellants. 

V. 

Maung Po Kwe and others — 

Respondents. 

Letters Patent Appeal No. 5 of 1937, 
Decided on 8th March 1938, from decree 
of High Court reported in A I B 1938 
Bang 49. 

^ Transfer of Property Act (1882), S. 53-A 
— Contract iUelf should be in writing —Refer¬ 
ence in writing to oral contract is not Talid 
under S. 53-A. 

Beotion 63-A clearly contemplates that the con¬ 
tract itself shall be in writiog, and not that there 
shall be a writing referring to some part or parts of 
a contract which may previously have been oral. 

[P 366 0 1] 

A distinotion must be drawn between a writing 
which is a reduction into writing of a previous 
oral agreement, which would fall within the pro¬ 
visions of 8 . 6 d-A and a writing in which there is 
a mere reference to a previous oral agreement : 
.4 I B J934 Rang SOi, Expl. [P 367 0 1] 


A. N. Basu — for Appellants. 

K. C. Sanyal — for Bespondents 

1 and 2. 

Roberts C. J. — In my opinion this ap¬ 
peal must be dismissed. The respondents in 
this case bought the property in suit on 4th 
February 1936, by registered deed from the 
N. A. S. R. M. Firm. Prior to the date of 
this sale, the N, A. S. R. M. Firm had 
agreed to sell the property to the appellants, 
it is said, on 3rd June 1935, and the sum 
of Rs. 300 out of the price of Rs. 350 had 
been paid. They permitted the appellants 
to remain in occupation throughout the 
period, and the appellants continued in 
possession of’ the premises until-respon- 
dents 1 and 2 brought a suit for possession 
relying upon their registered deed. In de¬ 
fence to this suit the appellants produced a 
document which they described as an agree, 
ment, and valid under S. 53.A, T. P. Act, 
to afford protection to them against the 
suit brought by the respondents for posses- 
sion. And the learned Judge of the High 
Court who tried this case on second appeal, 
looking at it, has found that it is not an 
agreement within the meaning of S. 53-A, 
T. P. Act. That Section says that whore 
any person contracts to transfer for con. 
sideration any immovable property by 
writing signed by him or on his behalf from 
which the terms necessary to constitute the 
transfer can be ascertained with reasonable 
certainty, and has satisfied certain other 
requirements, then though the contract be 
unregistered he shall have the protection to 
which I have referred. 

It has been urged upon us that the mere 
production of a writing from which can be 
ascertained matters referring to a pre-exist- 
ing oral contract is sufficient to come within 
the protection of the Section : but in my 
opinion the Section clearly contemplates 
that the contract itself shall be in writing, 
and not that there shall be a writing refer, 
ring to some part or parts of a contract 
which may previously have been oral. 1 am 
not prepared, therefore, to dissent in any 
way from the finding of the learned Judge 
on second appeal in this respect. But there 
was a further question, which was whether 
the appellants had continued in possession 
of these properties in part performance of 
the contract and whether they have done 
some act in furtherance of the contract. It 
is contended that they have. But their con¬ 
tinuance in possession ^nd the acts which 
they did must, in order to bring their case 
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within the benefit of the statute, be exolu- 
sively referable to a pre-existing contract of 
sale. In my opinion no kind of ground has 
been shown for supporting such a conten. 
tion. In fact, before the receipt ever came 
into existence the N. A. S. R. M. Firm per¬ 
mitted the appellants to remain in posses¬ 
sion of the property and although there is 
no doubt that at some time or another they 
might have objected, I cannot find the con. 
tinuance in possession of the appellants is re¬ 
ferable to the contract of sale between them 
and the N. A. S. E. MFirm. One can think 
of many other reasons for continuance in 
possession ; one which would readily occur 
to mind would be, under a contract of 
tenancy, but it is not necessary to go into 
these considerations. In my opinion, this 
appeal ought to be dismissed; advocate’s 
fee three gold mohurs. 

Dunkley J, — I agree. A distinction 
must be drawn between a writing which is 
a reduction into writing of a previous oral 
agreement, which would fall within the 
provisions of S. 53.A, and a writing in 
which there is a mere reference to a pre- 
ViouB oral agreement. In reference to my 
own decision in 13 Rang 17,^ if the second 
clause of the headnote were read alone, it 
would appear to be too broadly stated, but 
if the whole headnote is read, it is clear that 
the reference to a receipt in the second 
clause means a receipt which must be con. 
strued as an agreement, or, what is the 
same thing, the reduction in writing of a 
previous oral agreement. 

B.d./r.k, _ App eal dismissed. 

1. Ma Thet v Ma Se Mai, (1934) 21 A I R Rane 
804 = 154 I 0 13 = 13 Rang 17. 
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Roberts C. J. and Dunkley J, 

Daw Oo and another — Appellants. 

V. 

U Ba Thaung and another — 

Respondents. 

Civil Miso. Appeal No. 46 of 1937 
Decided on 17th March 1938, against order 
of High Court, D/. Qlst June 1937. 

(a) Receiver—Appointment in proper conree 
of law — Right to bo reimbursed by way of 
eommution and allowance — Lien on eatato ia 
available even though receiver ia diacharged. 

Where a receiver or manager is appointed by 
the Court in a salt properly conatitoted, anoh 
m a n ager la to be oonaldered as appointed on be* 
hall of all peraona interested in the property, and 
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he is entitled to his ordinary commission and 
allowance, and also to a lien on the estate as 
against all persons interested in it for the balance, 
whatever it may be, that shall be found to be due 
to him on taking his account. A receiver, though 
discharged by the dismissal of the suit in which 
he was appointed, is entitled to a lien on the 
estate for all his just claims and allowances : 
(1862) SI Beav 429 ; 22 Cal 960 and (1911) 1 Ch 
155, Beh on. [P 357 0 2] 

(b) Civil P. C. (1908), O. 40. R. 2 — Rules 
framed by Rangoon High Court, Rr. 204 and 
205 — Receiver should consider his fees as per 
rules—Court can increase only up to maximum 
provided by rules. 

Official Receiver, in making his lists, should 
consider under what head the fees are to be 
charged and charged at the rate specified in the 
sub-section. The Court may then, in the circum¬ 
stances of an; particular case, review such remu* 
neration, and, whilst not exceeding the maximum 
laid down, may direct such remuneration at any 
less rate as may be thought fit. [P 358 0 1] 

TJ E Maung — for Appellants. 

E, Clark and U Tun Byu, Govfe. Advo¬ 
cate — for Respondents. 

Roberts C. J.—This is an appeal from 
an order of Ba U J., dated 21st June of 
last year, relating to the accounts filed by 
the Official Receiver, who had been made 
receiver in charge of the estate of Daw Su 
by an order of lObh June 1936. The objeo- 
tion which was raised to the accounts filed 
by the receiver was that he was not enti- 
tied to claim payment of the remuneration 
and the expenses due to him out of the 
estate. We are satisfied that the general 
proposition of law, which has been laid 
down as far back as the case in (1862) 31 
Beav 429^ at p. 435 is, as was then stated 
by Sir John Romilly, the Master of the 
Rolls, as follows : 

Where a receiver or manager is appointed by 
the Court in a suit properly constituted, such 
manager is to be considered as appointed on behalf 
of all persons interested In the property, and he is 
entitled to his ordinary commission and allow¬ 
ance, and also to a lien on the estate as against 
all persons interested In It for the balance, what- 
ever it may be, that shall be found to be due W 
him on taking his accounts. 

The proposition of l&w thus enuuciatsd 
was followed in 22 Oal 960* at p. 973. 
Sale D. J. quoted the case to which I have 

just referred and said : 

A receiver, though discharged by the dismissal 
of the suit in which be was appointed, is entitled 
to a lien on the estate for all his just claims and 
allowanoes. 

1. Bertrand v. Davies, (1862) 81 Beav 429=32 
L J Oh 41=9 Jur (N S) 84=7 L T 872=11 W 
B 48=185 B B 604=64 B B 1204. 

9. Pcemlall MuUiek v. Smnbhoonath Boy, (1696) 

22 Cal 960. 
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The case in (1911) 1 Ch 155® supports 
the same view. Accordingly, I am of opi¬ 
nion that the receiver’s primary right here 
13 to be paid out of the estate. It is not 
necessary for us to indicate whether there 
are any rights subsisting against other par¬ 
ties by reason of any application for the 
appointment of a receiver. The next ques- 
tion we have to determine is whether in 
the circumstances the sums charged by the 
receiver were reasonable and, if not, what 
ought to be done. The rules which govern 
this matter are Rr. 204 and 205 of the 
Rules of this Court; and Rule 204 runs ; 

A receiver shall be allowed such remuneration 
as the Court or Judge shall, subject to the rate 
prescribed by the next following rule, direct, and 
in special oases may also be allowed the necessary 
expenses of management. 

Rule 205 says : 

The rate of remuneration of a receiver shall in 
no case exceed the amount specified in the scale 
of fees given below : 

and then 

The fees chargeable by the Official Receiver or 
receiver other than the Official Receiver shall be 
those laid down in the following scale : 

A scale is then added, which, in my opi. 
nion, gives the maximum rate of remuner¬ 
ation ; and in deciding what is reasonable 
the Court must in no case exceed the 
amount specified in that scale. The rule 
says : The fees chargeable shall be those 
laid down in the following scales:” This 
means that the Official Receiver, in making 
his lists, should consider under what head 
the fees are to be charged and charged at 
the rate specified in the sub-section. The 
Court may then, in the circumstances of 
any particular case, review such remuner¬ 
ation, and whilst not exceeding the 
maximum laid down, may direct such 
remuneration at any less rate as may he 
thought fit. With regard to the claim 
made here, the total remuneration claimed 
was Ra. 9708 and costs: and the receiver 
was in charge of the property only until 
3rd December 1936. The total amount 
therefore would be very large if these 
individual payments were to be held 
justified. 

I am of opinion that the first item which 
is 5 per cent, commission on Rs. 1,63,049 
odd, being the daily receipts of the “New 
Light of Burma” as per statement *A' 
attached, is not justified. The circumstances 
were these : the daily receipts of the “New 

8. Boehm v. aoodsll, (1911) 1 Oh 165=:80 Ii J 

Oh 86=103 L T 717=56 8 J 108=27 TLB 

106. 


Light of Burma” were paid over to the 
receiver and it is true that he was obliged 
to appoint some one to be the manager of 
the business, and the manager, Maung Tin, 
had his expenses paid, and his remuner¬ 
ation paid, out of the estate. In these 
circumstances, he did the lion’s share of 
the work, and it does not appear that the 
Official Receiver, in respect of these mat. 
ters, did anything more than taking charge 
of the money, which would come under 
the second sub-head and entitled him 
prima facie to a commission of one per 
cent. only. Where five per cent, is charge¬ 
able, it is chargeable because certain work 
has been entailed in recovering moneys 
due, or the proceeds of a sale of the pro¬ 
perty. And the Court will take into ac¬ 
count the circumstances of each particular 
case in deciding whether a sum so claimed 
falls more properly under sub-head (l) or 
sub-head (2) of R. 205 (b). In this case I 
am of opinion that the 5 per cent, commis- 
sion charged on Rs. 1,63,049 odd ought to 
be 1 per cent. 

With regard to the 5 per cent, commis. 
sion on Rs. 705, rent for No. 58, Churchill 
Road, I am of opinion that that should 
stand. 5 per cent, commission has also been 
charged on Rs. 218-5-0 being the amount 
paid for the use of a motor car: and it 
appears that Maung Tin’s salary was sub. 
ject to deductions for the use of one of the 
motor cars belonging to the estate in and 
about the business. But I cannot think 
that commission should be paid on this, or 
that the amount falls into the category of 
rent, or that there is any proof that what 
was done in relation to the motor car was 
of value to the estate: it may only have 
been sufficient to cover depreciation. This 
item must therefore be excluded. With 
regard to the other items, they are allowed, 
with the exception of the 1 per cent. com. 
mission on the Rs. 15,000 being the value 
of the goodwill of the “New Light of 
Burma,” an item which was expressly ex. 
eluded by my learned brother Ba U in the 
trial Court. The effect of this appellate 
order will be that the amount to which the 
Official Receiver is entitled is Rs. 3175-9-0, 
and he must pay back the difference be¬ 
tween this sum and what he has already 
received by way of commission to the ap. 
pellants. The order of the learned trial 
Judge will be varied accordingly. No order 
as to costs. 

Donkley J.—I agree. 

B.D./B.K. Order varied. 
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A. I. R. 1938 Rangoon 359 
Roberts C. J. and Dunklet J. 

Daw Nyun and another — Appellants. 

V. 

Maung Nyi Pu — Respondent. 

Special First Appeal No. 166 of 1937, 
Decided on 31st March 1938, against decree 
of Small Cause Court, Rangoon, D/- 12th 
■October 1937. 

(a) Contract—Contract of mother and minor 
-daughter with company — Mother agreeing that 
minor should do certain service for company 
failing which mother and daughter to compen¬ 
sate company for loss — Minor failing to fulfil 
contract—Mother held liable and not minor. 

A mother and her minor daughter entered into 
a contract with a company whereby the mother 
agreed that the minor daughter should do certain 
service for the company and if the daughter failed 
to follow the terms of the contract, the mother 
and the daughter would compensate the company 
for the loss sustained by it. The mother was her¬ 
self receiving money under the earlier oontracts 
and she was promising to stand in the role of one 
who should use her influence with her daughter to 
•enable the company’s expectations in respect of 
the daughter to be realized. The company 
advanced money to be adjusted against her future 
-earniags. The daughter failed to carry out the 
-contract: 

Held (1) that the minor daughter was not 
liable under the contract but her mother was 
liable on her covenant to pay the company any 
lose which it suffered ; (J619) 3 B <£ Ad 59 and 
AIR 1916 PC 2, liel. on. [P 869 0 2] 

(2) That the contract was not one of indemnity. 

[P 359 0 2] 

(3) That her failure to earn sums paid caused a 
loss to the company of the moneys advanced and 
’this was the measure of damages. [P 359 C 2] 

(b) Pledging of Children'sLabour Act(1933), 
'S. 2—Agreement to pledge labour of child. 

Where the labour pledged In not to be expended 
till after the time by which the child has become 
15 years of age, the agreement is not one to pledge 
the labour of a child under 16. [P 360 C 1] 

(c) Contract Act (1872), S. 68—Eseenttals to 
4ie proved stated — Money advanced for pur¬ 
chase of necessary articles comes under S. 68. 

Under 8. 66 it mast be shown not only that the 
•moneys were to be expended on goods suitable to 
the condition in life of the infant bat also that 
they were suitable to her actual requirements at 
the time of sale and delivery. As any onewbosup* 
plied necessaries to an infant is in the position of 
a legal creditor, so anyone who advances money to 
an Infant for the purpose of procuring necessaries 
is entitled to stand In the position of a legal cre¬ 
ditor : (1908) 2 K B 1 and (1888) 4 T L R 660, 
Jtel. on. [p 860 C 1] 

Dr. Raaf — for Appellants. 

Paget — for Respondent. 

Roberts C. J.— This is an appeal from 
4 judgment and decree of the learned Offi. 
4)iatiag Obief Judge of the Coart of Small 


Causes of Rangoon in favour of the plain, 
tiff in a suit for recovery of Rs. 1077, 
moneys advanced by the plaintiff to one or 
other of the defendants. Defendant 1, Daw 
Nyun is the mother of defendant 2, Ma 
Than Tin, who was born in September 
1921 and is therefore still a minor. Defen. 
dant 1 entered into a series of agreements 
with the plaintifif, and defendant 2 pur. 
ported to be a party to them, but, so far as 
she is concerned, being a minor, she lacked 
any contractual capacity by reason of S. 11, 
Contract Act, and any agreement entered 
into by her was void : 30 Oal 539.^ It was 
agreed between the plaintiff and defen. 
dant 1 that Ma Than Tin should act for 
the plaintiff in connexion with certain 
61ms, and in one of the contracts, Ex. G, 
entered into on 22nd June 1936, para. 6 
reads as follows: 

If Ma Than Tin leaves the service without) 
obtaining permission from A. 1. Film Co., or if she 
fails to follow or breaks the terms contained in 
paras. 1, 2, 3, 4 and 5 (above) Daw Nyun and Ma 
Than Tin must pay whatever compensation A. 1. 
Film Co. may demand in proportion to the extent 
to which the company has suffered loss. 

If Ma Than Tin did not choose to do 
that which was expected of her and that 
which her mother had contracted she 
should do, the mother was liable on her 
covenant to pay to the company any loss 
which they suffered in consequence: (1819) 
3 B & Ad 59* and 43 I A 99.* In my opi. 
nion, this was not a contract of indemnity 
by defendant 1. Defendant 1 was herself 
receiving the moneys under the earlier 
contracts, and she was promising to stand 
in the role of one who should use her inffu. 
ence with her daughter to enable the 
plaintiff's expectations in respect of her 
to be realized. The sums amounting to 
Rs. 1077 paid by the plaintiff were paid as 
advances or loans to be adjusted against 
her future earnings. In other words, salary 
was paid in respect of which no work was 
done. Her failure to earn the sums paid 
caused a loss to the company of the moneys 
advanced and this was thus the measure 
of their damage and the amount of com. 
pensation payable by defendant 1. As 
regards defendant 2, the case went to trial 
on the footing that the plaintiff did not 
admit her minority: but there was evi- 

1. Mohori Bib! v. Dharmodfts Qhose, (1903) 80 

Cal 639=301 A 114=7 OWN 441 = 8 Bar 
874 (P 0). 

2. Cuming v. Hill, (1819) 8 B A Ad 69 = 82 B B 

806. 

8. araninabal v. Vaeant Bao, (1916) 8 A I B P 0 2 
=84 I 0 218=48 I A 99=89 Mad 409 (P 0), 
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deuce of it and no evidence in contradic- 
tion thereof was tendered and the learned 
Judge has impliedly found as a fact that 
she is a minor. She is therefore not liable 
under any alleged contract. The learned 
Judge dealt with two submissions of law. 
The first was that Act 2 of 1933 applied 
because at the time of entering into the 
llast contract, defendant 2 was under 15 
years of age^ but this was not an agree¬ 
ment to pledge the labour of a child under 
|15 because the labour pledged was not to 
be expended till after September 1936 by 
which time the child had become 15 years 
of age, and the learned Judge is accord¬ 
ingly right upon this point. The second 
submission was that the suit was brought 
on a contract entered into at a time when 
defendant 2 had no contractual capacity. 
In dealing with this point the learned 
Judge referred to S. 68. Contract Act, and 
said he was satisfied that the moneys 
advanced to the defendants were advanced 
for necessaries and could therefore be 
recovered. First of all. with regard to the 
form of the decree, that was inaccurate 
since money in any event would only be 
payable out of the property of the minor 
and there could be no decree that she per¬ 
sonally should pay it. But in my opinion 
there was no evidence upon which he could 
find that the moneys advanced were 
advanced for necessaries. It was never even 
pleaded by the plaintiff that this was so. He 
would have had to show not only that the 
moneys were to be expended on goods suit¬ 
able to the condition in life of the infant 
but also that they were suitable to her 
actual requirements at the time of sale and 
delivery: see (1908) 2 K B 1.* 

Mr. Paget for the respondent has rightly 
contended that as anyone who supplied 
necessaries to an infant is in the position 
of a legal creditor, so anyone who advances 
money to an infant for the purpose of pro. 
'curing necessaries is entitled to stand in 
the position of a legal creditor: (1888) 4 
T L R 560;® but I find no evidence that 
these moneys were ever advanced for such 
a purpose. Defendant 1 said her daughter 
had been earning a living out of the film 
work she did in Rangoon and her husband 
agreed. This is far from proving that it 
was for the purpose of obtaining necessa- 
ries that defendant 2 received advances of 
pay. Then it is said that some of the 
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amounts paid were small, and the inference- 
to be drawn is that advances were madd^to 
obtain necessaries urgently needed. In my 
opinion no such inference can be drawn. 
Living in Rangoon may have been to the 
infant’s best advantage, but there is no 
evidence whatever that she was not in a 
position to obtain necessaries unless the 
plaintiff made her advances of salary. In 
my opinion therefore the appeal of defen. 
dant 2 should be allowed. All the advances- 
made before 22nd June 1936 are more 
than covered by work done before that 
date so that Daw Nyun, defendant 1, will' 
have to refund advances which are all made 
under Ex. G, and the appeal of defendant 1 
will therefore be dismissed with costs five 
gold mohurs in each case. 

Dunkley J. I agree. I should have no 
difficulty in holding that, within the pro. 
visions of S. 68, Contract Act, money 
which was used for the purpose of purchas- 
ing necessary articles was itself a neces¬ 
sary. But it is clear that, when a creditor 
desires to make use of the provisions of this- 
Section, the burden is upon him of prov¬ 
ing that the articles supplied, or tb& 
advance made, to the minor were necessa. 
ries, and in this case this was not pleaded 
nor was any attempt made to prove it at- 
the trial. 

D.S./r.K. Order accordingly. 


4. Nash V. Inman, (1908) 2KB 1=77 L J Z B 
626=98 Ij T 658=24 T L R 401=52 S J 885. 
6 . Lewis y. Alleyne, (1888) 4 T L R 660. 
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* 

Roberts C. J. and Dunkley J. 

Maung Ahmin — —Appellant- 

V. 

Maung Saung and another — 

Defendant — Respondents. 

Civil Misc. Appeal No. 16 and Civil 
Revision No. 143 of 1938, Decided on 6tb 
April 1938, against order of Dist. Courts 
Prome, D/. 18th December 1937. 

(a) Civil P. C. (1908), O. 16, R. 1 — Dumis- 
sal for default—Process fee ordered to be paid 
by certain date—Party failing to appear before- 
Court on that date—Case cannot be dismissed- 
—Result of non«payment of process fee in time 
explained. 

Process-fees can be paid to the officer of the 
Court who is designated nnder the orders of the 
Court to receive them, and can be paid at any 
time, subject to the time-limit fixed by the Coi^, 
and it is plainly unnecessary for the party paying; 
such fees to appear in Court to pay them, and in 
fact, it would be highly inconvenient if parties 
did so. The only result of the failnre of a party to 
pay the fees by the date fixed by the Court would 



1938 

at the most be that summonses would not be issued 
to his witnesses, and he would run the risk of not 
having his evidence recorded if he could not per* 
Euade the witnesses to attend Oourt without the 
issue of summons. But a case cannot be dismissed 
for failure of a party to appear in Court on a date 
before which process-fee was to be paid. 

[P 362 C 1] 

(b) Civil P. C. (1908), O. 9. Rr. 3, 8 — Dig. 
missal for default — Date fixed for filing list of 
witnesses — Failure to appear on the date can* 
not entail dismissal—Effect of such failure— 
Meaning of word ‘hearing’ explained. 

The utmost result of the failure of a party to 
give a list of witnesses within the time fixed 
would be that the Court might decline to hear the 
evidence of any witnesses whom he might subse* 
quently call; failure to file a list of witnesses by 
the date fixed could under no circumstances result 
in the dismissal of a suit. O. 9, Rr. 3 and 8 refer 
to the dismissal of a suit on the failure of parties 
to appear when the suit is called on for hearing, 
and clearly a date fixed solely as the last day on 
which a list of witnesses may be filed is not a date 
fixed for hearing. The word ‘hearing’ in these 
rules although does not mean solely the recording 
of evidence, it means what it says, that is, “when 
the euit is called for hearing ^fore the Court” 
and does not include the disposal of a routine 
matter which is within the powers of an officer of 
the Court and need not come before the Court at 
all. [P 362 C 1, 23 

(c) Revition—Other remedy open to party— 
High Court will not interfere only if other 
remedy is certain and allowed by law. 

High Court will not interfere in revision where 
there is another remedy open to the party. But 
the other remedy which is open to the applicant 
in revision must be a certain and conclusive 
remedy allowed by law. [P 362 0 23 

XJ Myint Too for U Kyaw Myint — 

for Appellant. 

Clark — for Respondent 1. 

Dunkley f — The plaintiff-appellant 
brought a suit against the defendants-res- 
pendents for the administration of the 
estate of one U Pu Lay, deceased. He 
alleged that he was a son of the deceased 
and admitted that respondent 1, Maung 
8auDg, was another son. It was stated in 
the amended plaint that respondent 2, Ma 
Ngwe Mya, claimed that she was a daughter 
but this was not admitted. On 15th Octo. 
her 1937, the learned District Judge re¬ 
corded the following order in the diary of 
the proceedings: 

appears and files a 
list of 86 witnessee. Defendant 1 appears in person 
and says he is not filing a list of witnesses as 
effort at compromise is being made. I have pointed 
out to him that that U no bar to filing a list of 
witnesses as ordered. This defendant is again 
ordered to do so on the day the Court re-opens 
after the Thadingyut holidays, i. e. 27th October. 
Defendant 2 is represented by her advocate, U 
”8we and files her list of 14 witnesses. I fix the 
hearing of the plaintifi’e witneeeea on 22nd and 
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23rd November, defendant I’s witnesses on 24th 
and 26th November, and defendant 2’s wltnesBos 
on 266h November. Process may issue after the 
holidays. 

On 27th October the case was called in 
open Court. Why it should be so called, it 
is difficult to understand, for, that date was 
fixed merely as the last day on which 
defendant-respondent 1 would be permitted 
to file a list of witnesses. No one appeared 
except the advocate for defendant-respon. 
dent 2. Thereupon the learned District 
Judge dismissed the suit, as against defen¬ 
dant.respondent 1 under R. 3, O. 9, Civil 
P. C., and as against defendant.respon¬ 
dent 2 under R. 8, O. 9. Application was 
subsequently made by the plaintiff.appel- 
lant to have the case restored; but by an 
order of 18th December 1937 the learned 
District Judge declined to restore the suit 
to the pending file, although so far as 
defendant-respondent 2 was concerned he 
had no objection to the suit being re-opened. 
In his order of 18th December 1937 the 
learned District Judge said that it was 
necessary that all parties should appear or 
be represented in Court on 27th October, 
and that as they did not so appear, and he 
had been informed that there was a likeli. 
hood of a settlement out of Court, he 
assumed that the case had been settled out 
of Court and therefore had no option but 
to dismiss the suit. He further held that 
the contention on behalf of the plaintiff- 
appellant that his failure to appear on 
27th October was due to a misunderstand, 
ing, as he did not think that his appearance 
was necessary on that date was fallacious, 
because from the affidavits filed in con. 
nexion with the application for restoration, 
it appeared that the case between him and 
defendant-respondent 1 had actually been 
settled; and that was the real reason why 
neither be nor respondent 1 entered an 
appearance on 27th October. Finally, the 
learned District Judge said that on the list 
of witnesses presented by the plaintiff- 
appellant on 15th October, he had endorsed 
that payment of process-fees for the issue 
of summonses must be made before 27tb 
October, and therefore it was plainly neces¬ 
sary for the plaintiff to appear on that date 
in order to pay these fees or to inform the 
Court that they had been paid. 

It is now conceded on behalf of the 
appellant that no appeal lies against this 
order of the learned District Judge so far 
as respondent 1 is concerned, although 
there is a right of appeal against respon- 
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dent 2. As regards respondent 2, she has 
at no time objected to the restoration of 
the suit and has not entered an appearance 
at the hearing of this appeal. As regards 
respondent 1, application is now made that, 
so far as he is concerned, the appeal may 
be treated as an application in revision 
under S. 115, Civil P. C., and learned 
counsel for respondent 1 has no objection 
to this course being taken, and therefore 
as against this respondent, the appeal is 
converted into an application in revision. 
Turning to the grounds upon which the 
learned District Judge declined to restore 
the suit, the last ground is clearly unten. 
lable, for process, fees can be paid to the 
'officer of the Court who is designated under 
jthe orders of the Court to receive them, 
’and can be paid at any time, subject to the 
•time-limit fixed by the Court, and it is 
plainly unnecessary for the party paying 
such fees to appear in Court to pay them, 
and, in fact, it would be highly inconve. 
nient if parties did so. The only result of 
the failure of a party to pay the fees by 
the date fixed by the Court would, at the 
most, be that summonses would not be 
issued to his witnesses, and he would run 
the risk of not having his evidence recor¬ 
ded if he could not persuade the witnesses 
to attend Court without the issue of 
summons. 

As regards the other grounds, it is quite 
clear from the diary order of 15th October 
that the date, 27th October, was mention, 
ed merely as the last date on which defen. 
dant 1 would be permitted to file a list of 
witnesses. He could present his list to the 
officer of the Court, appointed under 0.16, 
B. 1, Civil P. C., on any day prior to that 
date, and what would be the result of his 
jfailure to file a list within the time fixed ? 
The utmost result would be that the Court 
might decline to hear the evidence of any 
witnesses whom be might subsequently 
call; failure to file a list of witnesses by the 
date fixed could under no circumstances 
result in the dismissal of the suit. O. 9, 
Rr. 3 and 8, Civil P. C., refer to the dis¬ 
missal of a suit on the failure of parties to 
appear when the suit is called on for hear¬ 
ing, and clearly a date fixed solely as the 
last day on which a list of witnesses may 
be filed is not a date fixed for hearing. Mr. 
Clark for the respondent has urged that 
the word 'hearing' in these rules does not 
mean solely the recording of evidence, and 
with this contention we are in entire agree, 
ment; hot it means what it says, that is. 


when the suit is called for hearing before 
the Court,’ and does not include the dispo¬ 
sal of a routine matter which is within the 
powers of an officer of the Court, and need 
not come before the Court at all. 

The sole question, which was before the 
learned District Judge, in considering the 
application to restore the suit, was whether 
on 27th October the suit was "called on 
for hearing,” within the provisions of Rr. 
3 and 8 of O. 9, and if he had applied his 
mind to this single point he must, we think, 
have concluded that in dismissing the suit 
he had acted without jurisdiction. The 
question as to whether the suit, as between 
the plaintiff-appellant and defendant-res. 
pondent 1, bad been compromised was enti. 
rely irrelevant and should not have been 
considered at all. However, he has declined 
to restore the suit, and for respondent 1 
Mr. Clark has strenuously urged that, as 
there is no right of appeal and as the revi- 
sional powers of the High Court, under 
S. 115 of the Code, are discretionary, this 
is not a case in which that discretion ought 
to be exercised in the plaintiff-appellant’s 
favour. He has urged that, in deciding whe. 
ther to exercise our discretion in favour of 
the appellant or not, we should consider 
the terms of this agreement of compromise, 
which, it is alleged, has been concluded 
between the appellant and respondent 1, 
and the circumstances under which it was 
concluded, and that if we do so, it will be 
apparent that the attempt of the plaintiff 
to get the suit restored is an attempt to 
evade a binding agreement. Mr. Clark has 
further urged that under R. 4 of O. 9 the 
plaintiff has his remedy by bringing a fresh 
suit, and that it is settled law that the 
High Court will not interfere in revision 
where there is another remedy open to the 
party. With this last contention we agree, 
save that it must be added that the other 
remedy which is open to the applicant in 
revision must be a certain and conclusive 
remedy allowed by law. In the case of the 
present appellant the remedy by means of 
another suit would be by no means certain 
or conclusive. It would entail that the 
appellant should pay fresh court-fees on a 
suit valued at Rs. 1,45,000; but, if it had 
appeared that he had entered into a bind- 
ing agreement with both respondents to 
compromise the suit, we should have had 
no hesitation in holding that his further 
remedy by means of a second suit (if he 
could bring such a suit against both res¬ 
pondents) would be sufficient. 



1938 U Po Sein V. U 

The answer to Mr. Clark’s contention 
bovvever is that the appellant has no right 
to bring a second suit against respondent 2 
and that therefore if we decline to restore 
the suit, although she is willing that it 
should be restored, then we shall leave the 
appellant without any remedy as against 
her. Moreover, the appellant has a right of 
appeal against respondent 2 and, for the 
reasons which have already been stated, it 
is clear that the learned District Judge's 
order of 27th October, dismissing the suit, 
was made without jurisdiction, and that 
therefore his subsequent order of 18th 
December, declining to restore the suit, was 
wrong in law, and must be set aside as 
against respondent 2. It would be manifest¬ 
ly wrong to restore the suit against respon- 
dent 2, and then to leave the appellant to 
bring a fresh suit against respondent 1, 
thereby compelling the appellant to bring 
two separate suits against two defendants 
on the same cause of action, and for this 
reason, the application in revision must also 
be allowed. We decline to express any 
opinion as to whether an agreement of 
compromise has been concluded between 
the appellant and respondent 1, or whe¬ 
ther, even if it has been concluded, it is 
valid as an adjustment of the suit by rea¬ 
son of respondent 2 not being a party 
thereto. That is a matter which the learn¬ 
ed District Judge will have to decide if 
and When defendant-respondent 1 makes 
an application to record the agreement 
under E. 3, O. 23. This application in revi¬ 
sion against defendant-respondent 1 and 
the appeal against defendant-respondent 2 
are allowed, and Suit No. 2-P of 1937 of 
the District Court of Prome is restored 
to the pending file of that Court to be 
dealt with in accordance with law. The 
appellant is entitled to his costs of the 
application in revision against respondent 1, 
advocate’s fee three gold mohurs. 

Boberte C. J* — I agree. 

B.d./b.S. Appeal and 

Application allowed. 

A. I. R. 1988 Rangoon 868 

Moselt and Dunklet JJ. 

U Po Sein and others — Appellants. 

V. 

U Pu and others — Respondents. 

First Appeal No. 66 of 1937, Decided on 
€th December 1937, against order of Dist. 
Oonrt, Myingyan, D/- 10th February 1937. 
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Civil P. C. (1908), Si. 92 and 47 — Orderi 
merely for carrying out scheme are appealable. 

Where orders are passed merely for carrying out 
a scheme, they are orders in execution, and appeals 
lie from such orders under 8. 47: A J S 2926 Bom 
167, Foil.; AI B 1935 P C 155, Distmg. 

CP 364 0 1] 

Twa Aung — for Appellants. 

Kale — for Respondents. 

Mosely J. — This is an appeal by three 
trustees of the Ananda Pagoda, commonly 
known as Ananda Pagoda at Pagan against 
certain objectors who objected to the elec¬ 
tion of two inhabitants from Taungbi as 
trustees of the said Pagoda. A preliminary 
objection has been taken to this appeal by 
the advocate for the respondents on the 
ground that it does not lie. In this conne¬ 
xion a judgment of their Lordships of the 
Privy Council is referred to: 27 Bom L R 
872.^ That was a case where the District 
Judge was persona designata under the 
scheme, and the scheme, which was obvi¬ 
ously an incomplete one, provided for rules 
to be made for the management of the 
temple in question by the managers 
appointed, subject to the sanction of the 
District Judge. The scheme also provided 
for application to the High Court itself for 
alteration, modification of or addition to, 
the rules so framed. The District Judge 
passed certain orders amending the rules, 
and appeals were filed from those orders to 
the High Court, which purported to be 
appeals from orders passed in execution, 
the appeals lying under 8. 47, Civil P. C. 
It was held by the Privy Council that such 
appeals in execution did not lie. The ground 
on which this was held is not very expli¬ 
citly stated, but it is clear, I think, that 
the orders passed by the District Judge 
were held to be not orders merely carrying 
out the scheme, that is to say, orders in 
execution, but to be orders as contemplated 
by the scheme itself really based on the 
original decree. That appears to have been 
the foundation of the judgment, but I think 
it might have proceeded on two other 
grounds as well; (l) that the District Judge 
was persona designata, and (2) that appli- 
cation lay under the scheme itself to the 
High Court, and that that was the proper 
remedy in any case and not by way of an 
appeal from orders in execution. 

In my opinion the present appeal clearly 
lies, as it has been held to lie in number¬ 
less previous oases in this Province, and 

1. Bevsk Jeranohod Bbogilal v. Dakore Temple 
CommUtee, (1936) 13 A I B P 0 166=87 I 0 
818=37 Bom L B 873 (P 0). 
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that is also supported by the decision in 28 
Bom L E 64,^ where it was evidently 
admitted that where orders are passed 
merely for carrying out the scheme they 
|are orders in execution, and appeals lie 
,from such orders under S. 47, Civil P. C. 
iBy the judgment of the trial Court, the re. 
election of two trustees, U Kan Htu and U 
Po Yin, was confirmed, but the re-elections 
of U Po Htwa and U San Po were not con¬ 
firmed as they come from Taungbi and not 
from Pagan. It was held that the scheme 
contemplated that the trustees should be 
residents of Pagan, by which I understand 
not Pagan village, for there are, at all events, 
two Pagan villages, the old Pagan and the 
new Pagan, but Pagan village tract, which 
is the ordinary connotation of the expres. 
sion. The scheme is contained in Civil Suit 
No. 4 of 1903. I note from that suit that it 
was filed by the Officiating Government 
Advocate, and that the respondents were 
seven inhabitants of Pagan and two inhabi¬ 
tants, U Po Kyu and U Lu Gyi, of Taungbi, 
and a tenth respondent whose residence 
cannot be ascertained as the proceeding is 
defective. The plaint merely recites that 
the Pagoda is in the Myingyan District. 
The judgment starts by saying that the 
suit is for the appointment of trustees of 
the Ananda Pagoda at old Pagan. It goes 
on to say that the Pagoda is at Pagan. The 
scheme drawn up is headed : “Scheme for 
the regulation of trusts, offerings, and 
matters connected with the Ananda Pagoda 
at Taungbi.” 

It is conceded now, as it was in the 
Court below, that the Pagoda is situated in 
Taungbi village, and that Taungbi is now at 
all events a separate village tract from 
Pagan and has a headman of its own. (One 
of the persons whose election was not con. 
firmed by the District Judge is styled “the 
headman of Taungbi-lai-yar village.” I do 
not know if that is the same village or 
tract as Taungbi.) Para. 1 of the scheme 
reiterates the heading and says that there 
should be ten trustees appointed for the 
proper management of affairs connected 
with the Ananda Pagoda at Taungbi. Para. 

2 is to the effect that if any of the trustees 
died, disclaimed the trust, or for a con¬ 
tinuous period of one year were absent 
from Pagan, a new trustee shall be elected 
in his stead and notice of the vacancy 
shall be given at Pagan and a meeting 

2. Lambodat Dbonddeo Deo v. Dbaranidbar 
Ganesb Deo, (1926) 13 A I B Bom 167=93 10 
195=28 Bom D B 64. 


shall be held at an appointed place nearest 
to the Pagoda. Para. 3 (g) says that the 
accounts to be kept shall be at all times 
open to the inspection of any Burman 
Buddhist in Pagan desiring to inspect the 
same. The learned District Judge allowed 
the objections, as I have said, to the 
appointment of two trustees from Taungbi 
because of Para. 2 (a). He said that that 
stipulated for a new election to bo held in 
case of absence from Pagan, and it could be 
safely presumed that no villager of Taungbi 
would go and reside at Pagan for the pur. 
pose of being elected a trustee. He said 
the aim and object of that bye-law was to 
elect trustees from the residents of Pagan, 
by which I understand Pagan village tract 
only. It is difficult to understand the 
scheme framed under the judgment unless 
the position at that time was that the 
terms Taungbi” and “Pagan” were thought 
to be interchangeable or equivalent. It may 
possibly be that at that time Taungbi was 
in Pagan village tract, but there is no evi- 
deuce on the point. 

Before passing final orders in this case, 
it will be necessary to ascertain whether at 
the time the scheme was framed in 1903, 
Taungbi village, or any part of what is now 
Taungbi village tract, or, that part of 
Taungbi village where the Ananda Pagoda 
stands, was part of Pagan village tract or 
not. This appeal will be remanded to the 
District Judge who will, if necessary, take 
evidence on that issue and return his find¬ 
ing on it to this Court within one month 
from receipt of this order. 

Dnnkley J. —I agree. 

k.S./r.K. Case remanded. 
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Egberts C. J. and Dunklet J. 

Eatilal J. Kothari — Appellant. 

V. 

Lakmichand Srinivas — Respondent. 

Special First Appeal No. 26 of 1938, Deci¬ 
ded on 6th June 1938, against decree of 
Small Cause Court, Rangoon, D/. 9th 
February 1938. 

Sale of Good* Act (1930), S. 38 (2) — Con- 
tract of sale by instalments — Each instalment 
giving rite to separate cause of action*^lnten- 
tion, circumstances amd terms of contract are 
necessary to ascertain effect of default on entire 
contract. 

Parties to a contract agreed to deliver and take 
1500 bags of com in three instalments of 500 bags 
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e&oh. When the first instalment was defaulted, a 
suit was filed in respect of that instalment; when 
the second instalment was defaulted, similar action 
was taken. In respect of the third instalment 
when a suit was filed, it was contended that the 
cause of action for the second and third suits was 
the same and hence the third suit was barred by 
O. 2, R. 2. Civil P. C. : 

Held that looking to the terms of the contract, 
the intention of the parties and the circumstance 
in that objection on similar grounds was not taken 
in the second suit, the causes of action for default 
of each instalment were separate and that the suit 
was not barred : A I It 1924 Rang 145; AIR 
1915 Cal 126 and 41 I A 142 (P C), Disting.; 
(1874) LR 9CP20$,ReLon. [P 865 0 2; 

P366 0 1, 2] 

Pagefc — for Appellant. 

Doctor for Dr. Rauf — for Respondent. 

Roberts C. J.—Thia is an appeal from 
a decision of the learned Chief Judge of 
the Small Cause Court dismissing the suit 
of the plaintiff for damages arising from 
failure of the defendant to give delivery of 
500 bags Pezingone in the month of July 
1937, pursuant to a contract between the 
parties dated 17th December 1936. The 
contract was admitted and reads as follows: 

Sale Note. — Rangoon, 17th December 1936. 
1. I/we have this day sold throngh Bhuralal, Bro¬ 
ker to Messrs. R. J. Kothari, the undernoted 
Pezingone Burma Myingyan or Pyawbwe quality 
crop 1937 the descriptions and on the terms and 
conditions as follows : 2. 1500 bags each weighing 
nett 216 lb. at Rs. 270 per 100 baskets of 72 lb. 
each. 3. Delivery to be taken ex-scale in all May, 
June and July 1937 monthly 600 bags only date 
at seller’s option 1500 bags only. 4. The Fezin- 
gone to be fair average quality procurable at the 
time of delivery. 6. Gunnies and twine to be 
supplied by buyer; if seller’s gunnies and twine 
are used, price Rs.per 100 gunnies. 6. Bag¬ 

ging, sewing and shipping at Rs.. . . per 100 bags. 
7. Brokerage at 8 as. per hundred rupees due to 
Bhuralal, Broker. Signing of this contract by the 
buyer. 

Two suits respecting the May and June 
deliveries respectively were decreed before 
the present suit, and the suit in respect of 
the June delivery was instituted after the 
end of July 1937, and therefore at a date 
when the failure to deliver the July instal¬ 
ment was complete. It was contended for 
the defendant that O. 2, R. 2, Civil P. 0., 
applied to the present suit in that the 
plaintiff had omitted to sue for damages 
for default in respect of the July instal¬ 
ment in the same suit as that in which be 
sued for damages for default in respect of 
the June instalments. There is an expla¬ 
nation’ given to O. 2, B. 2 in which it is 
declared that "successive claims arising 
under the same obligation shall be deemed 
to constitute but one cause of action.” 
These words are not in the Ceylon Civil 


Procedure Code, 1889, and consequently 
were not considered in 41 I A 142.^ Con¬ 
tracts for the purchase of goods by instal. 
ments are expressly referred to in 8. 38 
Sale of Goods Act, 1930. Sub.a. (2) states • 

Where there is a contraot for the sale of goods 
to be delivered by stated instalments which are to 
be separately paid for, and the seller makes no 
delivery or defective delivery in respect of one or 
more Instalments, or the buyer neglects or refuses 
to take delivery of or pay for one or more instal. 
ments, it is a question in each case depending on 
the terms of the contraot and the circumstances 
of the case, whether the breach of contract is a 
repudiation of the whole contract, or whether it 
is a severable breach giving rise to a claim for 
compensation, but not to a right to treat the 
whole contraot as repudiated. 

Thus, in conformity with the English 
law, a default in payment for one or more 
instalments does not by itself necessarily 
amount to a repudiation of the whole con- 
bract by the buyer, the question in every 
case being one of the intention of the par¬ 
ties ; see (1874) L R 9 C P 208.^ Some 
apeements give rise to successive obliga. 
tions the breach of one of which does not 
amount to repudiation of the whole agree, 
ment, though it may give rise to a separate 
cause of action as here. When the vendor 
defaulted in his obligation to deliver goods 
in May the purchaser sued him; and when 
the vendor defaulted in respect of the 
June deliveries he was sued again; these 
were plainly two separate causes of action 
arising out of one agreement; and another 
cause of action arose out of the same 
agreement when default was made in the 
July deliveries, for each separate default 
was in respect of a separate obligation and 
gave rise to a fresh cause of action. That 
is the way the parties themselves treated 
their apeement. But now what is con¬ 
tended in effect is this, that if a plaintiff 
has two separate causes of action against 
the same defendant arising out of the same 
agreement, he must join them in one suit. 

O. 2, R. 3 certainly says he may do so, 
subject, that is, to the provisions in Rr. 4 
and 5; but it does not say he must. All 
that O. 2, B. 1 says is that a suit shall, as 
far as practicable, be framed so as to afford 
ground for final decision upon the subjects 
in dispute and to prevent farther litigation 
concerning them; and B. 2 says it shall 
include the whole of the claim which the 
plaintiff is entitled to make in respect of 

1. Samlnathan Ohetfey v. FalanUppa Ohetty, 

(1918) 411 A 142=26 I 0 228 (P 0). 

2. Fceeth v. Barr (1874) L B 9 0 P 208=48 L J 

0 P 91=29 li T 778=92 W R 870. 
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the cause of action not, be it noted, in 
respect of one or more causes of action. 

The Illustration given to O. 2, R. 2, has 
been discussed in argument in this appeal 
but liability to pay rent arises from one 
obligation only, namely the obligation to 
pay it when it falls duo, and gives rise to 
one cause of action for all rent due at the 
date of filing a suit. S. 38. Sale of Goods Act, 
has no application to that at all. Doubtless, 
there may be an agreement to sell goods 
and deliver them by instalments in which 
the parties have contracted expressly or 
impliedly to make a failure to deliver the 
first instalment a renunciation of the whole 
agreement : this does not depend, since the 
Sale of Goods Act, 1930, upon whether 
such a term is expressed in the contract, 
for whatever the law may have been at the 
time the case in 1 Rang 694® was decided, 
it is now clear that the intention of the 
parties is a question of fact to be implied 
from the circumstances of the case. Again, 
in 41 Cal 825^ there was an express term 
that each item and instalment should be 
the subject of a separate contract; but in 
the present state of the law when nothing 
is expressed in the agreement on this point 
it is necessary to see what is implied. 

I make no doubt from the action of the 
appellant in suing for the default in May 
that ho chose to regard the position as one 
in which the respondent had made default 
in one of several obligations only but had 
not repudiated the whole agreement; when 
he brought his action in respect of the 
default in June, the defendant did not plead 
that there was only one cause of action 
arising out of the agreement and that that 
was res judicata, but he impliedly assented 
to the construction placed upon the contract 
by the plaintiff. Now the appellant has sued 
for the default in July and I think it is idle 
to contend that this default arose out of 
the same obligation as was disclosed in the 
preceding suit. Accordingly, in my opinion, 
the provisions of O. 2, B. 2, have no appli. 
cation and this appeal should be allowed 
with coats. The suit is restored to the file of 
the Small Cause Court and remanded to 
that Court for a decision on the merits. The 
plaintiff-appellant is entitled to a refund of 
the court-fee paid on the memorandum of 
this appeal. 

3. Ahmed Sahib & Co. v. Fakir Mahomed 

Bowther, (1924) 11 A I B Bang 146 = 79 I 0 

766=1 Bang 694. 

4. Mandal & Co. v. Fazul Ellahie, (1916) 3 A I B 

Cal 126=26 I 0 309=41 Cal 826. 


Dunkley J, The point for decision in 
this appeal is whether the contract for sale 
of beans gives rise to a single obligation to 
deliver 1500 bags or three severable obli- 
gatioDS to deliver 500 bags. The contract 
says that 1500 bags are to be delivered at 
500 bags per month, namely 600 in May, 
500 in June and 500 in July. The question 
has to be decided with reference to the 
provisions of S. 38 (2), Sale of Goods Act. 
and that Section lays down that, where 
there has been a breach of a contract for 
the sale of goods to be delivered by stated 
instalments, it is a question in each case 
depending upon the terms of the contract 
and the circumstances of the case whether 
the breach of contract is a repudiation of 
the whole contract, or whether it is a 
severable breach giving rise to a claim for 
compensation but not to a right to treat 
the whole contract as repudiated. Hence, 
with regard to this particular contract, if 
a failure to deliver in May involved a 
repudiation of the whole contract, obviously 
there is only one obligation arising under 
the contract; but if a failure to deliver in 
May only involved a severable breach of 
the contract in respect of the 500 bags to 
be delivered in that month, but left the con¬ 
tract subsisting in regard to the deliveries 
for June and July, clearly the contract 
gives rise to three separate obligations: and 
this question has to be determined from the 
terms of the contract and the circumstances, 
the circumstances obviously including the 
intention of the parties to the contract. 

It has been established that the intention 
of the parties was that a failure to deliver 
in one month should not involve the breach 
of the whole contract, but only a severable 
breach in respect of the delivery for that 
month, because when the respondent failed 
to deliver in May, a suit in respect of that 
month’s delivery was instituted by the 
appellant and damages were obtained, and 
when the respondent failed to deliver in 
June, a suit in respect of the delivery for 
that month was filed by the appellant and 
damages were obtained; and in this second 
suit the respondent never set np the defence 
that his failure to deliver in May had 
resulted in the extinction of the whole 
contract. It is clear that at the time when 
the suit in respect of the June delivery 
was instituted the respondent himself con. 
sidered that he had undertaken three sever¬ 
able obligations by this contract. I agrro 
with my Lord the Chief Justice that this 
appeal must be allowed with costs and the 
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suit remanded to the Small Cause Court 
for decision on the merits. 

b.d./r.k. Appeal allowed . 
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Roberts C. J. and Ddnkley J. 

U Tha Nyo and another —Appellants. 

V. 

M. M. R. M. Ghettyar Firm and 
another — Respondents. 

First Appeal No. 156 of 1937, Decided 
on 8bh March 1938, from decree of Dist. 
Court, Thaton, D/-27th September 1937. 

(a) Sale—Price lo be paid in one month — 
Acceptance by vendor of instalmenta — Right 
of recovering entire price within one month is 
waived—Time as essence of contract cannot be 
pleaded. 

Where in a contract for sale, the entire pur¬ 
chase price was to bo paid within one month after 
the receipt of earnest money, and the vendor 
during that month accepted various instalments 
towards the purchase money, the vendor should 
be regarded to have waived his right for entire 
payment within one month and cannot plead 
time as essence of contract. [P 367 G 2] 

(b) Transfer of Property Act (1882), Section 
S6 (b) —Rights of vendee—Vendee prepared to 
pay price — Contract falling through — No 
default of vendee—Vendee entitled to recover 
price paid plus earnest money and also to have 
charge over property till recovery of his money. 

Where a vendee was in the process of paying 
the balance of purchase money and was ready to 
pay It all, and was asking for performance by the 
vendors of the contract which they bad entered 
into with him, then the vendee is entitled to 
recover not only that part of the purchase price 
which he has already paid, but also those moneys 
which have been paid by him by way of earnest 
and which are repayable to him because the trans¬ 
action has not fallen through because of any 
default of his, and he is entitled to have a charge 
on the property : 21 Bom 827 and 28 Bom 466, 
Bel. on. [p see C ij 

Hay and S. T. Aung—/or Appellants. 

S, M. Ghosh and B. C. Guha — 

for Respondents. 

Roberts C. J.— This is a case in which 
the facts and the application of the law to 
them are quite simple, provided they are 
not overloaded with a great deal of extra¬ 
neous matter. I am satisfied, from looking 
at the pleadings and the extremely volnmi- 
nons judgment of twenty-seven pages, that 
neither the facts nor the principles of law 
wore ever properly presented to the mind 
of the learned District Judge, who had to 
decide a very simple issue and allowed the 
matter to be complicated by elaborate 
references to what he described as a nova¬ 


tion’. There was a contract between U 
Tha Nyo and the S. R. M. S. L. Firm in 
1924 by which U Tha Nyo purchased from 
the S. R. M. S. L. Firm four pieces of paddy 
land, described in greater detail in Exs. 2 
and 2 (a) : and in respect of those four 
pieces of land, three of which were bought 
for Rs. 23,100 and the fourth for a sum to 
be calculated at the rate of Rs. 115 per 
acre when the exact acreage had been 
ascertained, two sets of earnest money 
were given, one on 16bh March, and 
the other on 3rd April 1924, of Rs. 1100 
and Rs. 100 respectively. Each of the 
receipts for tha earnest moneys sets out 
that the whole amount of the purchase 
price shall be paid within thirty days from 
this date and a sale taken at your expense.” 
The purchase money was, it is conceded, 
not paid within the thirty days ; but I am 
satisfied from a perusal of Ex. 3 that a 
number of payments were made towards 
the purchase price throughout the months 
of April and May 1924, and that a total 
of Rs. 14,900 was so paid, making the 
total sum paid by way of part purchase 
price plus earnest Rs. 16,100: and by their 
acceptance of those instalments the ven. 
dors in my opinion, waived the perfor¬ 
mance of that part of the contract which 
relates to full payment being made within 
thirty days, and put it out of their power 
thereafter to contend that time was of the 
essence of the contract and that it could be 
repudiated. 

It is also clear that early in 1925 U Tha 
Nyo was pressing the vendors to obtain a 
conveyance and wanted to pay the rest of 
the purchase money, but a dispute arose 
with regard to the payment of interest. 
Ex. L-1, written by Adimulam, who was 
for some time the agent of the S. R. M. S. L. 
Firm, and dated 14th May 1925, says: " U 
Tha Nyo too frequently comes and tells 
us to sell and convey the land and take 
money.” The fact of there being a dispute 
with regard to interest is evidenced by 
Exs. Q and B, which show that at that 
time Chidambaram was trying to insist 
upon Be. 1-4-0 per cent, per mensem and 
XJ Tha Nyo was willing to pay Be. 1 per 
cent, per mensem only, and it is clear from 
the pleadings in this case that later on, all 
relevant parties to the suit agreed that 
Be. 1 per month might be regarded as a 
reasonable rate of interest to be paid. 
While these negotiations were going on, the 
S. B. M. S. L. E4rm sold the lands to the 
plaintiff firm, the N. M. B. M. Ohettyar 
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Firm, and at this tims wo are of opinion 
that U Tha Nyo had never been in default. 
So far therefore as he was concerned, his 
payment of the whole purchase price within 
a month had been waived. He was in the 
process of paying the balance, and ready 
to pay it all, and was asking for perfor- 
mance by the vendors of the contract 
which they had entered into with him. 
,There is therefore ample authority for say¬ 
ing that he is entitled to recover not only 
that part of the purchase price which he 
has already paid, but also those moneys 
which have been paid by him by way of 
earnest and which are repayable to him 
(because the transaction has not fallen 
'through because of any default of his. The 
converse of this proposition was decided in 
21 Bom 827^ at p. 853 where a purchaser 
who was justified in refusing to accept the 
title was, in the opinion of the Bench, 
entitled to a refund of the deposit. Just as 
there the person entitled to a refund was 
someone who was not at fault when the 
transaction fell through, so in this case 
U Tha Nyo was not at fault but ready 
and willing to conclude the contract and it 
was only the prolonged insistence upon the 
payment of interest and the raising of 
difficulties by S. R. M. S. L. and their sub¬ 
sequent selling of the land to the plaintiff 
which rendered the position impossible. 

Then, with regard to the rest of the 
matter, I am clearly of opinion that Sec. 
55 (6) (b) T. P. Act, applies. The Section 
deals with the rights and liabilities of the 
buyer and seller in the case of a contract 
for the sale of immovable property; and 
it states that the buyer is entitled, unless 
he has improperly declined to accept deli, 
very of the property, to a charge on the 
property, as against the seller and all per. 
sons claiming under him, to the extent of 
the seller’s interest, for the amount of any 
jpurchase money properly paid. In this 
case therefore the purchaser is entitled to 
a charge for Rs. 16,100 paid by him by 
way of purchase price, including the part 
of it which was deposited by way of earn, 
est. It is suggested that the charge, to 
which he is clearly entitled, cannot be 
incorporated in our judgment on the hear¬ 
ing of the present appeal, and Mr. Ghosh 
has admitted that a separate suit would be 
time.barred. The question of limitation 
does not apply, so far as we are concerned, 

1. Ibrahimbhai v. Fletcher, (1897) 21 Bom 827 
(F B). 


because this suit is a suit brought to oust a 
person who is lawfully in possession of the 
property in pursuance of the charge which 
he possesses. Possession therefore can only 
be decreed upon payment of the moneys 
which are due under the charge. 

The form of the decree is one which has 
received sanction of judicial authority in 
28 Bom 466® and I am of opinion that the 
decision in that case was right, and there, 
fore that the appeal ought to be allowed. 
The decree of the District Court must be 
varied by declaring that respondent 1 is 
entitled to possession, and that an account 
will be taken, on the one hand, of the 
amount due to the appellants in respect of 
the part of the purchase money paid, i. e. 
Rs. 16,100, plus interest thereon at one 
per cent, per mensem, and on the other 
hand, of the amount due by the appellants 
to the respondents on account of mesne 
profits of the lands in suit plus interest at 
one per cent, per mensem on such mesne 
profits. If it be found on taking such 
account that there is a balance still due to 
the appellants, the decree will be a decree 
granting possession of the lands to respon. 
dent 1 on paying that balance amount to 
the appellants or into Court. The costs of 
the appeal must be the appellants’, but 
there will be no order as to the costs in 
the suit. The lower Court will have to fix 
a time for the amount to be paid after the 
account has been taken. 

Dunkley J. — I agree and have very 
little to add. Adimulam said in his evidence 
that prior to his writing the letter Ex. L, 
which is dated 14th May 1925, there was 
a dispute going on between the appellants 
and the S. R. M. S. L. Firm regarding the 
rate of interest to be paid on the outstand- 
ing part of the purchase money, and for 
this reason he declined to receive the 
balance, although it was tendered to him, 
and declined to execute a conveyance; and 
it is admitted by Chidambaram, a partner 
of this firm, that at that time the appel¬ 
lants were in a position to pay the whole 
of the purchase money. Consequently, it 
is quite clear that the appellants were 
never in default and that they were 
unable to obtain a conveyance because of 
this dispute over the rate of interest to be 
paid on the outstanding part of the pur¬ 
chase money, and it is curious that from 
the pleadings it is now ad mitted by both 

2. Lftlohand Motlram v. La k e hm an Sahado, 
(1904) 28 Bom 466=6 Bom li B 610. 
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the M. M. E. M. Firm and the S. R. M. S. L. 
Firm that the rateof interest ^hich the 
Appellants were prepared to pay at the 
time that this dispute was goiug on, is a 
rate which they are now prepared to 
accept. Mr. Ghosh has said that he must 
have notice of this charge because it is not 
binding upon him without notice, as he is 
a transferee of the property from the ori¬ 
ginal owner and a transferee for considera¬ 
tion. But it is common ground that the 
•appellants have been in possession of the 
property since 1924, and what better notice 
the M. M. R. M. Firm could have of the 
fact that the appellants bad an interest in 
this property than the possession of the 
appellants, I cannot conceive. 

B.D./r.k. Decree varied. 
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Roberts C. J. and Braund J. 

Ma Pu Tu — Appellants. 

V. 

Maung Ba Sin and others — 

Respondents. 

First Appeal No. 165 of 1937, Decided 
on 6th June 1938, against decree of Dist. 
Court, Mandalay, D/- 11th October 1937. 

(a) Buddbut Law (Burmeae) — Adoption *— 
Keittima and apatitba forms — Intention to 
'inherit i* dividing line —Sufficient public noto* 
■riety mu«t be proved — Evidence could be oral 
or documentary fPer Roberii C. J.) 

The dividing line between keittima adoption 
and apatitba adoption must bo the question of 
■intention to inhoEit; and it is clear that that 
intention must be given eSeot to in such a way 
as to secure a measure ofpnblio notoriety or atten- 
-tion -.AIR 19S6 Rang 344 and 6 L B R 218, 
Rel. on. [P 370 o 1] 

It cannot be said that no proof of keittima adop¬ 
tion should be considered satisfactory If establlsh- 
•ed upon oral evidence alone. All that the Judge 
has to do is to see whether from oral,documentary 
or oiroumstantial evidence from all the different 
dements at his disposal he can infer that inten¬ 
tion and that notoriety which the law demands 
-as being consistent with keittima adoption and 
■keittima adoption alone. [P 870 0 2] 

(b) BuddbUt Law (Burmese) — Adoption_ 

lUttima^ form — Onus of proof shifts from 
time to time as evidence is proceeding. 

Though the initial btirden of proving facts soffi- 
■oient to establish keittima adoption nndonbtedly 
lies on the keittima olaimant, nevertheless, as in 
every other question of fact to be proved before 
the Court, that burden shifts from time to time 
•during the trial as eaoh point is reached at whloh 
If no more evidence were given, the one party or 
^e other, as the case may be, would succeed and, 
in the long nm when evidence Is given on both 
«ldes, the Oonit Is left with the evldenoo as a 
1988 B/47 A 48 
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whole and the surrounding circumstances to judge 
from. [P 371 q 

S. C. Mukerjeo — for Appellant. 

U Kyaw Zan and U Kya Gaing — for 
Respondents 1 and 2 (a) (b)^ 5, 4 
respectively, 

Roberts C. J. — This was an action 
which was originally brought by one Ma 
Pu Tu who is the present appellant for 
possession of properties, which had belong, 
ed to one Ma Thein Tin, and for a decla¬ 
ration that th^ plaintiff was the sole heir 
thereto. Ma Pu Tu, the plaintiff, was the 
daughter of Daw Nyun, and Daw Nyun’s 
sister Daw Kun was the grandmother of 
Ma Thein Tin who died about January 
1937. At the time of Ma Thein Tin’s death 
her mother Daw Hmi was dead, she having 
died about 1927 or 1928 and the grand¬ 
mother was also dead; and the appellant 
claims by reason of being a first cousin of 
Ma Thein Tin’s mother. In answer to the 
suit thus framed a number of relatives 
appeared. First of all, there were some 
relatives of Ma Thein Tin who were the 
children of her grandfather’s sister; her 
grandfather was U Tok who was the hus¬ 
band of Daw Kun, and U Tok’s sister was 
Ma Myint The, and it was her children 
who were defendants 2, 3 and 4, Ko Sein, 
Daw Myint and Daw Sint; Ko Sein is now 
dead and his legal representatives, in the 
person of Ma Ya and Maung Than Gyaung 
have been placed upon the record as 
respondents. 

In addition to the representatives of this 
family, there was a defendant named Maung 
Ba Sin, and his brother Maung Ba Thwin 
was joined with him as a defendant. These 
two brothers were the sons of Maung Ant, 
who was a brother of Ma Pu Tu, the 
appellant. Consequently, Maung Ba Sin 
whose position falls principally to be con. 
sidered, was the second cousin of Ma Thein 
Tin and a first cousin once removed of 
the deceased Daw Hmi. And his position 
was this ; that he claimed to be the keit¬ 
tima adopted son of Daw Hmi, and a story 
was told which went in great elaboration 
into all relevant facts, and a decision in 
respect of which comes before us by way 
of appeaL 

In dealing with cases of this kind, as 
was observed by Page C. J. in 14 Bang 11^ 
it is extremely desirable to bear in mind 
that we do not see or rehear the witnesses 

1, Ohixmaya v. U Ebay, (1936) 28 A Z B Baog 
6si611 0 887=14 Bang 11. 
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and we ought not to interfere with the deci. 
sion of the District Court unless we have 
come to the conclusion that it was plainly 
erroneous. T\6 have to bear in mind in 
varying circumstances depending upon the 
nature of the Court of original jurisdiction, 
the observations of Lord Sankey in (1935) 
•A C 243" : I say in varying circumstances 
becauHA it is plain that the decision, for 
example of a learned Judge.of this Court 
upon the Original Side on a question of 
fact, would naturally have more weight 
than that of a Subdivisional or a Township 
Judge of comparatively little experience. 
And we have before reviewing the facts 
upon which the learned District Judge 
came to the conclusion, to make sure that 
he was expressing himself correctly with 
regard to the law involved in the case. 
The leading case on the subject of keit- 
tima adoption in recent years is that in 14 
Rang^ 567,^^ it is pointed out there that the 
dividing line between keittima adoption 
and apatitha adoption must be the ques¬ 
tion of intention to inherit; and it is clear 
from the authorities that that intention 
must be given effect to in such a way as 
to secure a measure of public notoriety or 
attention. The words of Lord Dunedin in 
5 L B R 118* may in this connexion use¬ 
fully be quoted. He said : 

It has been laid down by this Board that ac¬ 
cording to the law of Burma, no formal ceremony 
is necessary to constitute adoption. One may go 
further and say that, although adoption is a fact, 
that fact can either be proved as having taken 
place on a distinct and specified occasion, or may 
be inferred from a course of conduct which is 
inconsistent with any other supposition. But in 
either case publicity must be given to the rela¬ 
tionship, and it is evident that the amount of 
proof of publicity required will be greater in oases 
of the latter category, when no distinct occasion 
can be appealed to. 

Haviug read the careful judgment of the 
learned District Judge, I am satisfied that 
he directed himself correctly as to distinc- 
tion between apatitha and keittima adop. 
tion and bore in mind throughout, and 
carefully weighed at the close of the case, 
those considerations which alone would 
lead him to a right conclusion on the facts. 

It has been urged in argument that no 

2. Powell V. Streatham Manor Nursing Home 
(1936) A 0 243—104 L J K B 304=162 L T 
668=79 S J 179=61 T L R 289. 

8 Ma Than Nyun v. Daw Shwe Thit, (1936) 23 
AIR Rang 344=164 I 0 272=14 Bang 567. 

4. Ma Ywet v. Ma Me, (1910) 6 D B R 118=86 
Cal 978=3 I 0 797=10 0 L J 263=14 OWN 
lli(PO)/ • 


proof of keittima adoption should be consi. 
dered satisfactory if established upon oral 
evidence alone. But there is no kind of 
requirement as to the nature of the evidence 
forthcoming. All that the Judge has to do 
is to see whether from oral, documentary 
or circumstantial evidence from all the 
different elements at hia disposal he can' 
infer that intention and that notoriety which 
the law demands as being consistent with 
keittima adoption and keittima adoption 
alone. It will be necessary in this case to 
review the evidence which was brought 
at the trial and to see how far the learned 
Judge had before him material for coming 
to the conclusion at which he arrived and 
whether this Court ought, having consider¬ 
ed that material, to come to the conclu. 
sion that he was wrong and obviously so 
wrong that we ought to apply the rule laid 
down in 14 Rang 11^ which I have just 
cited and allow the appeal. (His Lordship 
then examined the evidence and proceeded.} 
It is urged by counsel before us that the 
learned Judge in trying this case only 
stated his conclusions at the end of his 
judgment after saying that ho accepted cer¬ 
tain facts against adoption as proved. I 
suggest that the real answer to that 
criticism is that the learned Judge summed 
up the case, as it were, to himself before 
arriving at the conclusion. He saw, as is 
true in many cases, that there is something 
to bo said for both sides; there were pieces 
of evidence given for the plaintiff which 
should not be considered as accurate, and' 
other pieces of evidence given for the defen¬ 
dants which, no doubt, were exaggerated. 
But, having summed up those sets of evi. 
dence and having sifted the grain from the- 
chaff, he came to a definite conclusion and 
found that defendant 1 had established his 
claim. Another way would have been to ex. 
press his view with some vehemence. But I. 
think in that event it would have been said 
that he was one-sided and did not view the- 
evidence in a judicial manner. The learned 
Judge has pointed out the difficulties in 
the case and I feel that there were great 
difficulties in this case: the learned Judge 
appreciated them; he saw the witnesses, 
applied his mind both to the law and to the 
facts and came to the conclusion, at the 
end of his judgment — a conclusion which 
is expressed in a well-reasoned judgment. 
And it is a matter in which, on a question- 
of fact, we cannot possibly interfere and 
therefore for all these reasons, I am of opi¬ 
nion that this appeal must be dismissed. 
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We must ma&e arn order as to costs, 
although of course the appellant is suing in 
torma pauperis. We make-a formal order as 
to costs, advocate’s fee twenty gold mohurs. 
'We dismiss the oross-objection with costs 
ten gold mohurs: the costs of the cross¬ 
objection to be paid by the objecting res. 
pondent. The appellant will have to pay 
the court fees which she would have had to 
pay if she had not been ailowed to sue as 
a pauper. 

Brannd J. —I agree and have but little 
to add. I do not propose to set out the 
facts, which havee'lready been fully dealt 
with by my Lord the Chief Justice. The 
real issue in the suit was raised by defen. 
dant 1, Maung Ba Sin. He is a young man 
of about 23, and be claimed to have been 
the adopted keittima son of Daw Hmi. He 
says that the adoption took place when he 
was about three years of age. And the 
learned District Judge framed an issue, 
which was appropriate to that contention. 
The issue he framed was : 

Was dofendaut 1 adopted by Daw Hmi to in* 
berit ? If eo, is he entitled to the whole estate of 
the deceased as hec brother ? 

And that was in reality the only issue 
he dealt with in the case. The principles 
which govern keittima adoption in Burma 
have now been well settled and indeed, have 
TOarcely been in doubt since the well-known 
judgment of Lord Dunedin in 5 L B B 
118.* Every question of this kind, in which 
no formal ceremony of adoption can be 
proved, appears to me to resolve itself into 
a pure question of fact whether the Court 
is, in the circumstances of each particular 
case, 0 atis 6 od upon the evidence afforded 
by that case, that the claimant was adopted 
nob in adoption generally, bub in keittima 
adoption and with suffioienb notoriety at 
the time to establish that adpbion. Though 
the initial burden of proving facts suflB- 
oient to establish that undoubtedly lies on 
the keittima claimant, nevertheless, as in 
every other question of fact to be proved 
iMfore the Court, that burden shifts from 
time to time during the trial as each point 
ifl reached at which, if no more evidence 
were given, the one party or the other as 
the case may be, would succeed and, in the 
long run when evidence is given on both 
sides, the Court is left with the evidence as 
a whole and the surrounding oiroumetanoes 
to judge from. In my judgment, the learned 
^triot Judge has properly appreciated 
l»th the real issues in this case and that 
the burden of proving them lay npon defen¬ 


dant 1. That he has appreciated the nature 
of keittima adoption is to my mind quite 
clear from the fact that at pp. 2 and 3 of 
his judgment he correctly sets out the 
three kinds of adoption known to Burmese 
Buddhist law. He sets them out aa keittima 
adoption, apatitha adoption and then that 
third form of adoption which ie- out of 
compassion’: and he draws the eorrocfa 
distinction between keittima adoption and 
apatitha adoption. That is made very plain- 
when one sees from the learned Judge’s- 
judgment that ho first of all deals with the 
question of whether there was an adoption 
at all and then goes on to deal- with what 
he describes—and I think rightly describes- 
—as the very much more difBoult quesi 
tion of whether Ba Sin was adopted as a' 
keittima son. It is quite clear, I think,, 
from the frame of the learned Judge’s judg¬ 
ment that he has perfectly appreciated the 
difference between a mere apatitha adop¬ 
tion and keittima adoption. 

It is perhaps a little unfortunate that the 
learned District Judge thought fib to take 
the evidence of the plaintiff first because, 
as I have already said, it is quite clbar that 
the onus of proving the keittima adoption 
lay in this particular case on defendant 1 - 
But nevertheless I am quitu unable to- 
think that on that account alonethelearned 
Judge has laboured under any delusion as- 
to where the onus really lay. He has quite 
clearly, on pp. 5 and 6 of his judgment, set 
out the various facts or types of fact which 
have to be proved to establish keittima 
adoption and I do not think that he was 
under the least misapprehension that it was 
for Ba Sin, defendant 1 , to establish them. 
Moreover, as has been pointed out so many 
times, this question of onus is not really a 
material one in a case where there is evi¬ 
dence on both sides and it becomes merely 
a question of deciding what the effect of 
that evidence really is. Onus is only really 
material either when there is only evidence 
on one side or the evidence on each side is 
BO nicely balanced that some extraneous 
assistance is needed to bring down the 
scale on one side or the other. In my judg. 
raent therefore the learned Judge has per¬ 
fectly appreciated both, what the real issues 
were and where the onus of establishing 
them lay. 

I do not desire to deal with the facts at 
any length, because they have been dealt 
with already exhaustively by my Lord the 
Chief Justice, and I desire to associate my¬ 
self with what he has said upon the facts. 
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I should, speaking for myself, be quite 
unable to take a different view to the view 
taken by the learned District Judge of the 
facts, particularly having regard to the 
circumstance that he was in a very much 
better position than we are to judge of 
the credit of the witnesses who came before 
him. There can, I think, be no doubt that 
there was ample material before him upon 
which he could have decided in the way 
he did. So far as I am concerned, I have 
been particularly impressed by that part 
of the evidence which showed that the 
mother of defendant 1, on more than one 
occasion, stated what her motive in adopt¬ 
ing him was. He said, and there is the 
evidence of Ma Ohn, Daw Chit, Daw San 
and U Kaw Tha La to prove it, that the 
purpose of her adoption was to get for her. 
self a son because she had not got one of 
her own. That, to my mind points and 
strongly points to an intention on her part 
to put the adoptive child in all respects 
in the same position as her own real son 
would be; and I see no reason whatever for 
excepting inheritance, which is one of the 
ordinary incidents of the position of a son, 
from her intention when she made this 
adoption, which she said was to acquire for 
herself a son. 

Then (possibly I may attach rather more 
importance to it than my Lord the Chief 
Justice has thought it right to do) I myself 
have been impressed by the evidence of 
Daw San when she says that from the 
moment of adoption there was a complete 
severance of all relations between the real 
mother and defendant 1. The only direct 
evidence we have of what happened on the 
occasion of the adoption is that of Daw 
San, the mother; and while it is true that 
she must be considered to be an interested 
party, nevertheless, I am, speaking for my. 
self, not altogether ready to discard her 
evidence where that evidence fits the facts 
and in this case her evidence, namely that 
the child was adopted as a keittima child, 
seems to me to be consistent with almost 
everything that followed afterwards and 
for that reason, speaking entirely for my. 
self, I am inclined to attach a little weight 
to the evidence of the mother, which is 
the only direct evidence of the fact, when 
she says that this was expressly a keittima 
adoption. 

As regards notoriety, which is a very 
important ingredient of keittima adoption, 
there was, to my mind, ample evidence of 
notoriety. One has to bear in mind in this 
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respect that the notoriety spoken of is 
notoriety at the time of adoption. Now, 
twenty years have elapsed since the adop. 
tion took place, and it is not surprising 
that you do not get a multitude of persons 
ready to come forward after a lapse of 
twenty years, to say that it was broadcast 
throughout Mandalay that the boy was 
adopted as a keittima child. It is quite 
obvious that there will not only be com. 
paratively few people who will remember 
the facts, but also, that during tha twenty 
years that have elapsed, a son who has 
been adopted in keittima adoption and who 
has been taken into the family will have 
become indistinguishable from a real son, 
will be regarded as a real son, and persons 
in the neighbourhood will have come to 
regard him and look upon him as a real 
son. Therefore the origins of the adoption 
would become forgotten and he would be 
indistinguishable from the natural son. 
Therefore, I think, it must always be diffi. 
cult to get direct evidence of that notoriety 
which is necessary when a considerable 
number of years have elapsed as in this 
case. But here we do have a number of 
witnesses and witnesses whom I see no 
reason to disbelieve, saying that they were 
told by Daw Hmi, the adoptive mother, 
that she had adopted this child as a 
keittima son. I think therefore that there 
was ample evidence of notoriety which 
justified the learned Judge in finding that 
the principles of keittima adoption were 
satisfied in that respect. In all the circum. 
stances, I agree with my Lord the Chief 
Justice that this appeal should be dismissed. 

b.d./r.e. Appeal dismissed, 
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BaGUIjET and Mosely JJ. 

A. T, N. A. T. Chockalingam Chettiar — 

Appellant. 

V. 

Ko Maung Gyi and others — 

Respondents. 

First Appeal No. 125 of 1937, Decided 
on 13th January 1938, against order of 
Dist. Court, Toungoo, in Civil Execution 
No. 1 of 1937. 

(a) Administration — Preliminary decijM 
drawn up — No supplementary decree can be 
passed—Only directions can be given Court 
to administrator or receiver in charge of estate. 

Where a preliminary decree for ad mini str^on 
has been drawn up, nothhig more is required from 
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the Court beyond giving directions to theadminis* 
trator or the receiver or whoever It is who is in 
charge of the estate, as to the lines the adminia* 
tration ought to take; and the only other decree 
which can be passed in the adminietiation is the 
final decree, which will declare that the estate had 
been administered and which will allot out of the 
assets remaining in the hands of the Court or the 
administrator the various shares to the parties 
entitled to receive them. Hence after the prelimi* 
nary decree, a supplementary decree cannot be 
passed by the Court on the application of a 
creditor. [P 374 C 2] 

(b) Eicecution—Decree binding —' Executing 
Court can see whether decree has been passed 
at all — If it is found to be nullity, it can dis* 
regard it. 

No doubt the executing Court has got to take a 
decree and execute it as it stands, bub the execut* 
Ing Court is not precluded from finding out whe* 
tber any decree had ever been passed at all; and 
merely because something has been written in a 
decree form, it does not necessarily make it a 
decree ‘.AIR 1932 Rang 252 (F BJ, Expl. 

[P 375 C 1] 

Hence where there is no judgment to support 
the decree sought to be executed and the decree is 
something merely written in a decree form, the 
decree is a complete nullity and the executing 
Court can disregard it. [P 375 C 1] 

Hay and K. 0. Bose — for Appellant. 

Clark — for Respondent 3. 

Bagaley J. — This is an appeal against 
an order passed in execution, the executing 
Court having held that it had no power to 
order the attachment of the personal pro. 
parties of one Pyn Maung Maung. It is a 
case of a dispute between rival decree- 
holders and so far as the decree in favour 
of the A. T. N. A. T. Firm is concerned, it 
will be necessary to sketch out the history 
of how it came into existence. In the first 
place, there was a lady named Daw Phaw 
Oo. She died in 1926. In the same yeu 
Pya Maung Maung filed an application for 
letters of administration to her estate, 
estimating its value at just under two lakhs 
of rupees. Letters of administration were 
granted to him; bat on 2nd November 
1926 a suit was filed in the Hanthawaddy 
Court for administration of the estate. 
One of the heirs was the plaintiff in the 
Hanthawaddy suit, Ma Yin Yin, a minor 
by her guardian ad litem, and in the end it 
was decided that the people entitled to 
share the estate were Ma Yin Yin, Pyu 
Maung Maung and another party referred 
to as Japan Maung Maung. Pyu Maung 
Maung had bought the interest of the 
remaining heir, one Ba Nyu. The suit was 
referred to arbitration and an award was 
made by the late Sir Po Tha. His award 
was accepted and was embodied in a decree 
which is dated 30th March 1931. The 


decree recites that it is a suit for the ad. 
ministration of the estate of Daw Phaw Oo 
and U An, both deceased, and it declares a 
large number of things, unfortunately using 
the word “decreed” in every case. It was 
decreed that Ma Yin Yin, Japan Maung 
Maung and Ba Nyun are entitled to a third 
share in the estate; it was decreed that 
Pyu Maung Maung had Ba Nyun’s share 
assigned to him; it was decreed that the 
property was equally divisible as shown in 
a schedule; it was decreed that the parties 
had liberty to apply for partition; it was 
decreed that Pyu Maung Maung had Bs. 
71,890-2.0 in his hands belonging to the 
estate and that a sum of Bs. 60,000 was 
due on the mortgage of paddy lands to 
A. T. N. A. T. Firm and that Pyu Maung 
Maung was to discharge the mortgage; it 
was decreed that Pyu Maung Maung should 
pay certain sums in cash to Ma Yin Yin 
and Japan Maung Maung; it was decreed 
that the mesne profits for the years 1929-30 
and 1930-31 had not been taken into 
account and that Pyu Maung Maung was 
authorized to collect them and divide them 
between the heirs in equal proportion; it was 
decreed that Pyu Maung Maung was autho¬ 
rised to collect debts and outstandings, the 
same to be divided equally; it was decreed 
that a certain civil suit on the Original 
Side of this Court should be withdrawn; it 
was decreed that Ma Yin Yin and Japan 
Maung Maung should convey by registered 
deed to Pyu Maung Maung a certain mill; 
it was decreed that Ma Yin Yin and Japan 
Maung Maung were at liberty to repair 
pagodas and religious buildings and it was 
decreed that the arbitrator should be paid 
his fees. 

It is perfectly manifest from the word- 
ing of this decree that it was nothing more 
nor less than a preliminary decree in an 
administration suit. It was not a final 
decree in any sense of the word. After this 
there was an amendment, which was 
allowed and afterwards struck off by this 
Court in revision. The next etep apparently 
was to fix some figure of the mesne profits, 
which entailed an alteration of the amounts 
payable by Pyu Maung Maung; and after 
that, the present trouble began to gather. 

A petition was filed on behalf of the A. T. 
N. A. T. Firm and Bunsillal Abirchand, 
who bad got a sub-mortgage of the mort¬ 
gage in favour of the Chettyar Firm, in 
which they said that there is Bs. 1,00,050 
due on the mortgage. The prayer which 
winds np the petition is that the claim 
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should be enquired into and accounts taken 
of the claims on the mortgage and that a 

supplementary decree” be passed charging 
the estate with the amount due, that the 
mortgaged property be first sold in case 
payment was not made in a fixed time, 
that a Receiver be appointed to realize the 
mortgage claim and he be asked to satisfy 
the mortgage out of the income and that 
dn the^ event of the sale proceeds being 
found insufficient, a money decree for the 
balance might be passed; in other words, in 
this administration suit the Chettyar Firm 
asked for a mortgage decree, paying no 
stamp fee nor anything else. An order was 
pssed on this petition on 26th June 1933, 
in which the then District Judge (he was 

the fourteenth Judge to deal with the case) 
says ; 

The qaestion has now arisen as to what Is the 
amount which Pyu Maung Maung has to pay to 
discharge the mortgage; 

and he held that Ma Yin Yin and Japan 
Maung Maung were entitled to insist on 
the amount being properly proved as they 
Tvere interested in the estate. He objected 
to the argument that the mortgagee should 
be required to file a mortgage suit and said 
that the Court had power to decide the 
question as it was an administration suit. 
He of course dealt with the question 
•whether court-fees had to be paid and 
decided that in favouroftheChettyarFirm, 
and he then said the Court would then 
proceed to decide the actual amount due. 
The next order, which was passed after the 
enquiry, was passed by yet another Judge, 
and he decided that the amount due on 
the mortgage was Rs. 1,00,050 and he 
stated that it must be realized in the first 
place from Pyu Maung Maung’s one-third 
share and the balance to be realized from 
the proceeds of Ma Yin Yin and Japan 
Maung Maung’s shares, if Pyu Maung 
Maung’s share was insufficient. So far, the 
case is understandable. The arbitration suit 
■was on the file, the Court had decided, with 
the aid of the arbitrator, the people who 
were entitled to a share; it had directed 
that certain assets be collected and account¬ 
ed^ for; and it had decided that there was 
this mortgage over part of the estate pro¬ 
perty. The Court had seisin of the whole 
estate and when a creditor applied for pay¬ 
ment out of the estate which was under 
the control of the Court, the Court—rightly, 
if I may say so—decided the amount of the 
debt due to the creditor and directed from 
whose shares in the estate the money was 


&.IuR. 

to be realized. It was all a matter of the 
Court controlling the administration of the 
estate. It was at this point that the Cburt 
went wrong. On this judgment, which as I 
have said, appears to me perfectly correct, 
a decree was drawn up. Why a decree, I 
am unable to understand. A preliminary 
decree for administration had been drawn 
up, and after that nothing more was re¬ 
quired from the Court beyond giving direc¬ 
tions to the administrator or the receiver, 
or whoever it was who was in charge of the 
estate, as to the lines the administration 
ought to take; and the only other decree 
which could have been passed in the ad. 
ministration was the final decree, which 
would declare that the estate had been ad. 
ministered and which would allot, out of the 
assets remaining in the hands of the Court 
or the administrator, the various shares to 
the parties entitled to receive them. In the 
present case the preliminary administration 
decree had been passed. The A. T. N. A. T. 
Firm filed an application, which was very 
much in the nature of a plaint, and they 
definitely asked for a mortgage decree, 
although they called it *‘a supplementary 
decree in their favour charging the estate for 
the amount due.” What ‘a supplementary 
decree” is, 1 am unable to say. If a decree 
is altered for any reason, the new decree is 
an amended decree, and the District Judge, 
before whom the application first came in 
his preliminary order, held first of all : 

It is only the question of calculating the amoaut 
of interest to be paid and in my opinion it would 
be wrong to refer the mortgagee to a separate eoit 
to decide this matter when this Court has power 
to do it. 

After that he held that it was not neces- 
Ary for the A. T, N. A. T. Firm to pay 
court-fees, and the order winds up : ''This 
Court will now proceed to decide what is 
the amount due on the mortgage.” With 
this order no fault can be found, in my 
opinion. Unfortunately, after this the 
matter came before another Jadge and it 
was he who found Rs. 1,00,050 due on the 
mortgage and then directed that "a supple¬ 
mentary decree” should be drawn up; and 
he laid down the way in which this money 
is to be realized — in the first place, from 
Pyu Maung Maung’s one third share in the 
estate, the balance from the proceeds of Ma 
Yin Yin and Japan Maung Maung’s shares 
in the mortgaged lands, and if still insuffi. 
otent, from the proceeds of the other estate 
property, “when the estate properties are 
sold by the Receiver in due coarse.” From 
what is explained it seems clear that the 
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order never contemplated a decree in the 
ordinary sense of the word; it was a series 
of directions which had got to be followed by 
theBeceiver, the administrator, or whoever 
it was who was acting as the hand of the 
Court in administering the estate. Unfortu¬ 
nately, as so often happens, finding an order 
on the record, a decree form was filled up in 
one way or another and signed by the 
Judge, and these directions to the Beceiver 
came out as a full Hedged decree, and the 
application for the transfer of that decree 
to another Court for execution came before 
yet another Judge. This was in Civil Bxe- 
•cution No. 27 of 1936 of the District Court 
•of Hanthawaddy. This Judge foresaw diffi- 
culties. but came to the conclusion that 
these difficulties must be dealt with by the 
executing Court after the transfer and not 
by himself, and that is why all these con- 
tentions were raised and settled by the 
executing Court. 

I am well aware that the executing Court 
has got to take a decree and execute it as it 
stands : vide 9 Bang 480;^ but I do not 
read this ruling as deciding that theexecu. 
ting Court is precluded from finding out 
whether any decree had ever been passed 
at all; and merely because something has 
i been written on a decree form, it does not 
necessarily make it a decree. What was 
'produced before the executing Court in this 
■case was a copy of something which was 
written on a decree form, it was true, but 
that there was something peculiar about it 
was obvious from the fact that the parties 
to the suit are set out as Ma Yin Yin, plain, 
'tiff, Japan Maung Maung and Pyu Maung 
Maung as defendants, and the decree is 
in favour of A. T. N. A. T. Firm-; and it 
should have been something still more 
peculiar (on the face of the copy it does 
not appear) because the original is marked 
definitely as a “supplementary decree”, but 
the true copy (so called) omits the word 
“supplementary.” However, it appears 
from the record that the original file was 
sent for by the executing Court and it may 
be assumed that the executing Court had 
(the original “supplementary decree” before 
> it. No decree can exist unless supported by 
i a judgment, because a decree has got to be 
in accordance with the terms of the judg. 
ment, and in the present case there is no 
judgment which supports the decree. The 
decree therefore is a complete nullity and 
Cannot be termed a subsisting decree pass. 

1. B. A. Nathan v. S. B. Samson, (1931) 18 AIR 
Bang 363=186 10 66=9 Rang 480 (F B). 


ed by a duly constituted Court. I do not 
read 9 Bang 480^ as precluding the execu¬ 
ting Court in proceedings between the judg. 
ment.debtor and the decree.holder from 
determining for itself whether as a fact a 
decree exists, because the basis of that 
ruling is that there must be a subsisting 
decree and that ruling mentions certain 
decrees which are nullities and may be dis- 
regarded by the executing Court; and in 
my opinion this is another case of a decree 
being a complete nullity, because although 
a decree form had been filled up and signed 
there is no judgment to support it ; and if 
these considerations apply to the case of a 
contest between the judgment.debtor and 
a decree-holder, still more would they 
apply to a case like the present one in 
which the contest is not between the decree- 
holder and the judgment.debtor, but bet- 
ween a person holding a decree which is 
impugned and another person who is exe¬ 
cuting bis decree against the same judg. 
ment.debtor. 

The present proceedings are really under 
S. 73, and the claim is for a rateable dis¬ 
tribution between persons who have applied 
to the Court for execution of decrees. 
Surely, in a case of this kind, where rival 
decree, holders are contesting for rateable 
distribution, the Court which holds th^ 
assets is entitled to call upon each of the 
contesting parties to prove that it has a 
valid decree for execution in order that it 
may make sure that the assets are properly 
distributed among persons who are really 
entitled to a share in them. For these rea¬ 
sons, I would hold that the order now 
appealed against, which is to the effect that 
the A. T. N. A. T. Firm is not entitled to 
rateable distribution in Civil Execution 
No. 56 of 1936 of the Subdivisional Court 
of Pyu should be dismissed, is correct, and 
1 would dismiss this appeal with costs; 
advocate’s fee five gold mohurs. 

Mosely J. — I agree that the decree 
sought to be executed was a nullity and 
inexecutable and therefore there is no need 
to consider whether the decree can be exe¬ 
cuted against the legal representatives of 
the deceased Pyu Maung Maung under 
8 . 50, Civil P. 0. 

K.S./R.K. Appeal dismissed, ' 
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Mackney J. 
and afterwards 
Mya Bu and Spargo JJ. 

Maung Po Zaw and oi/iers—Appellants. 

V. 

Maung An and others —Respondents. 
Second Appeal No. 354 of 1937, Decided 
on 1st June 1938, against decree of Dist. 
Court, Bassein, in C. A. No. 16 of 1937. 

(a) Civil P. C, (1908), S. 100 — Queition of 
law raised for first time upon admitted facU 
may be entertained (Per Mackney J.). 

^ When a question of law is raised for the hrst 
tiine in a Court of last resort upon the construe* 
tion of a document or upon facts either admitted 
or proved beyond controversy, it is not only com¬ 
petent but expedient in the interests of justice to 
entertain the plea : (1892) A 0 47S and AIR 
1932 P C 118, Foil. [p 377 q i] 

(b) Estoppel—Admission of counsel on point 
of law (Per Mackney J») 

Admission of a counsel on a point of law does 
not preclude the client from raising it snbse* 
quently ; 27 Cal 156 (P C), Bel. on; 25 Mad 36? 
(P C), Disting. [P 377 0 1, 2] 

(c) Buddhist Law (Burmese) — Succession — 
Widower having children by previous marriage 
marrying widow having children from previ* 
ous marriage — On widow's remarriage share 
of one of her two sons in her atetpa property 
taken away by his widow—Other son’s repre¬ 
sentatives are entitled to entire half share in 
lettetpwa or hnapazon property acquired after 
remarriage of widower and widow (Par Divi. 
Sion Bench). 

Under the Burmese Buddhist law a child who 
takes bis share In the estate of his parents after 
the death of one parent and upon the remarriage 
of the surviving parent ceases to have any fur¬ 
ther claim In the remainder of such estate and in 
the property acquired subsequent to the remar- 
riage of the surviving parent except probably in 
the event of the surviving parent dying without 
leaving a widow or widower or descendants. 

[P 379 0 2] 

One U, a widower, married D, a widow. They 
bad children of their respective previous mar¬ 
riages and also some payin property. D's children 
were her two sons, S and M. Shortly after the 
marriage of D and U, S died leaving a widow who 
demanded and received the share to which her 
husband was entitled in D’s atetpa property (i. e. 
property which D brought from her previous mar¬ 
riage) on account of her marriage with U. $’s 
share was one half of the half share to which two 
sons, S and M were entitled in the estate of their 
parents on account of D's remarriage after the 
death of their father. After D's death the repre¬ 
sentatives of M brought a suit for half of the let¬ 
tetpwa or hnapazon property of U and D : 

Seld that it was not logical that, because S or 
his representatives had taken away his share in 
the property of D's previous marriage and S thus 
dropped out of the new family, the share to which 
M or his representative were entitled in the pro¬ 
perty acquired subsequent to D's marriage with 


TJ should be reduced by the share which S would 
have had in it if he or his representatives had not 
takoD dwaj the share io the atetpa property upon 
the remarriage of D, Hence M's representatives 
were entitled to the entire half share in the let¬ 
tetpwa or hnapazon property of U and D \ A I R 

1928 Rang 225 (F B), Disting. [P 380 0 21 

E Maung — for Appellants. 

K. C. Sanyal — for Respondents 1 to 6. 

Macknoy J. — The suit out of which 
this appeal arises is a contest between th& 
children of U Tun Hla and the children of 
Daw Mo, begotten in each case by previous- 
spouses, on whose death U Tun Hla and 
Daw Mo married. The plaintiffs are the 
children of Po Myit, one of the two sona 
of Daw Mo by her former marriage. They 
ask for administration of the estate of U 
Tun Hla and Daw Mo. U Tun Hla died in 

1929 and Daw Mo in 1934. There was 
another child of Daw Mo, named Po Sint, 
but it has been held that his share of the 
estate had been given to his widow shortly 
after Tun Hla’s marriage with Daw Mo, 
which occurred some forty years ago. The 
defendants, who represent the children of 
Tun Hla by his former marriage, claim 
that Po Myit also had his share given to 
him, but both the lower Courts have found 
against them on this point. The Sub-Divi¬ 
sional Court granted a decree for adminis¬ 
tration in which it declared that the 
plaintiffs were entitled to one-half of the 
jointly acquired property of Tun Hla and 
Daw Mo and the whole of Daw Mo's payin 
property, whilst the defendants, the child- 
reu of U Tun Hla, were entitled to the 
other half of the "joint” property of U Tun 
Hla and Daw Mo. On appeal to the Dis¬ 
trict Court, the only point taken was that 
the trial Court should have held that Pe 
Myit had received his share in the estate. 
The District Court dismissed the appeal. 
The defendants now appeal to this Court- 
It should be noted that respondent 7, Ma 
Thet Pu, is the widow of Maung Po Sint. 
She was originally joined as a defendant 
and apparently takes no interest in the 
suit whatsoever. 

Of the grounds of appeal set out in the 
memorandum of appeal, grounds 3 and 4 
have been abandoned. It is admitted that 
the children of Po Myit are entitled to the 
whole of the payin property of Daw Mo- 
What is now urged is that the children of 
Po Myit are entitled not to half of the 
jointly acquired property but only to a 
quarter thereof, inasmuch as Po Sint’s 
heirs have already taken his share, and 
reliance is placed on the decision of a Full 
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Bench of this Court in 6 Bang 427,^ A 
further ground of appeal has been added 
as it has been discovered that the decree is 
not in accordance 'with law in that accounts 
were not directed to be taken for funeral 
expenses as provided in Porm 17, Appen. 
dix D, Civil P. C. The learned counsel for 
the respondents has raised the preliminary 
objection that as the ground of appeal now 
put forward has never been put forward 
either in the trial Court or in the lower 
Appellate Court, the appellants are not 
entitled to rely on it now. Beference is 
made to the remark of the learned District 
Judge in his appellate judgment, where he 
says: 

The defendants appeal. They do not deny that 
the tcialJudge’a findings are in accordance with 
the Buddhist law of succession, but they eon* 
tend that Daw Mo's son* Po Myit, by a family ar< 
rangement, bad received his share in his mother’s 
estate and that this family arrangement debarred 
the plaintiffs from any share in the lettetpwa 
property of Tun Hla and Daw Mo. 

I am of opinion that this preliminary 
objection must fail. The point now raised 
is a point of law and it has been observed 
by their Lordships of the Privy Council in 
(1892) A C 473* at p. 480, which is quoted 
by their Lordships again in 10 Bang 242* 
at pp. 254, 255 : 

When a question of law is raised for the first 
time in a Court of last resort upon the oonstruc* 
tion of a document or upon facts either admitted 
or proved beyond controversy, it is not only 
competent but expedient in the interests of justice 
to entertain the plea. 

Here it has clearly been admitted by the 
legal representative of Po Sint that Po 
Sint has received his share and both the 
lower Courts have accepted this as true: 
nor does it appear to have been disputed 
by any of the parties. It is not clear from 
the learned District Judge’s remark whe¬ 
ther the oonnsel for the defendants-appel- 
lant in bis Court had expressly admitted 
that the trial Judge’s findings were in 
accordance with the Buddhist law of sue- 
cession. It may well be that the learned 
Jndge was simply commenting on the fact 
^at these findings had not been disputed. 
However even if the counsel had made 
such an admission, it does not appear to 
mo that that wo uld preclude them from 

1. Maung Po Aung v. -Maung Eha, (1926) 16 
A IB Bang 226=112 I 0 418 = 6 Rang 427 

B)» 

2. Oonneotlout Eire Insurance Co. v. Kavanaeh 
(1892) A 0 478=61 L J P C 60=67 L T 608 
=67JP21. 

8. M. B. Moola Sons, Ltd. v. Burjorioe, (1982) 
19 A IE P 0 118=186 I 0 787=10 Rang 242 
=69 IA 161 (P 0). 


raising this point of law in the prosentl 
appeal: see 27 Cal 166* at pp. 162, 163.' 
In that case it is observed: 

The High Court seems to have understood coun¬ 
sel to have admitted that receipt of rent by the 
Maharajah operated as a confirmation of the 
pottah, and the only question therefore which 
remained was the construction of the pottah. In 
the opinion of their Lordships this admission, if 
correctly understood, was erroneous in point of 
law, and does not preclude the counsel for the 
appellant on this appeal from claimiug his client's 
legal right. 

In 25 Mad 367® at pp. 372, 373, it was 
pointed out that the admission of a vakil 
made with due authority would bind his 
client. It is evident that the kind of ad¬ 
mission contemplated was an admission 
which in effect is but dispensing with proof 
of the facts admitted — which, in effect, 
would amount to abandoning an issue—and 
the remarks do not apply to an admission 
in regard to a point of law. It is clear that 
in the lower Appellate Court the appellants 
relied entirely on their contention that the 
children of Po Myit were not entitled to 
anything, and hence did not trouble to 
argue the point that if they were entitled 
at all, they could only be entitled to one- 
quarter of the jointly acquired property. 
Consequently, this point has not been dealt 
with in the District Court. I have not 
proceeded further with the hearing of the 
appeal because in my opinion that is an 
appeal which would properly be heard by 
a Bench of this Court. The Full Bench 
decision on which the appellants rely, 6 
Bang 427,^ was a decision on a reference of 
the following question : 

A Burman Buddhist died leaving sniviving him 
cbildcen by bis first wife and also the second wife 
and cbildcen by hec. The second wife has died 
and since hec death one of the children of the first 
marriage has put forward a claim foe partition of 
the inheritance. To what proportion of the pro¬ 
perty acquired during the continuance of the 
second marriage ace the children of the first mar> 
riage entitled in such a suit? 

It will bo seen that the case is one not 
quite similar to the present, the difference 
being that there were no children by the 
second wife, although the second wife had 
brought children with her to the marriage. 

It was decided that in such a case the 
children of the first marriage are entitled 
to one.third of the property acquired during 
the second marriage. Applying the princi- 

4. Beni Fersbad Eoecl v. Dudfanatb Boy, (1900) 

27 Cal 166=26 I A 216=4 C W N 274=7 Sac 
660 (P 0). 

6. Venkata Naraslmha Naidu v. Bhasbyakarlu 
Naidu, (1902) 26 Mad 867=29 I A 76=8 Sac 
268=6 0 W N 641 (P 0). 
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pies enunciated, it is clear that in this case 
the children of the two parents by earlier 
spouses must stand on an equal footing 
as regards the division of the property 
acquired during the second marriage and 
they would be entitled to one. half share 
each. However in the case of Po Aung^ it 
appears that Maung Kha’s sister had already 
taken her share (just as in our case Po 
Sint’s legal representative has taken Po 
Sint’s share) and the Court proceeded to 
add obiter that since his sister had already 
taken her share, Maung Kba’s share would 
be one.half of one.third, i. e. one-sixth. 
The appellants argue that on the analogy 
of this decision, the children of Po Myit 
are entitled only to one-half of one-half, 
i. e. one-quarter of the jointly acquired 
property. The point as to whether Maung 
Kha’s share was to be the whole of one- 
third or one-half of one.third was not 
referred to the Full Bench for decision. It 
is true that the learned Judges have stated 
it as their view that he was entitled to 
only one-half of one-third, but the point 
was not fully considered save by Brown J. 
and he observes: 

The Dhammatbats Jay down no express rule as 
to the share to be claimed by one only of the 
cO’heirs when another co-helr has already claimed 
her share, and general principles of equity must 
be applied. On these general principles I find it 
difficult to hold that Maung Kha is not entitled 
to the whole share of the family of his own 
parents less only the small share already taken by 
MaOn. The one-eighth share claimable by Ma On 
and Maung Kha jointly on the death of their 
father must be held to be equivalent to a one- 
third share claimable at a later stage on the death 
of the step-mother, and it does not seem to me 
equitable to the step-mother's own family to 
deprive them of the wholeone-thlrdsbarenow less 
only a one-sixteenth in spite of the fact that the 
estate has already lost what is now equivalent 
to a one-sixth part of it. It is impossible to be 
entirely logioal in such a case, but it seems to me 
more equitable to hold that Ma On has already 
received what is now equivalent to a one-sixth 
share of the estate, and that her brother Maung 
Kha is therefore entitled only to the one-slzth 
share remaining of the one-third which his branch 
of the family is entitled to claim. 

The observations of the learned Judges 
composing of the Full Bench were accepted 
by the Divisional Bench which had referred 
the question. It was observed : 

This last question was not actually referred but 
we agree with the opinion thus expressed, for the 
reasons stated by our brother Brown in bis judg¬ 
ment on the reference. 

It appears to me» with the greatest res¬ 
pect. that the dicta of the members of the 
Full Bench in Maung Po Aung's case^ do 
not necessarily afford support to the appel- 
lants’ contention in the present appeal. 


The property which we are now consider¬ 
ing is jointly acquired property, that is to 
say it is property which has come into 
existence after the marriage of Maung Tun 
Hla with Daw Mo, and after Po Sint’s 
widow took Po Sint’s share. It does not 
appear to me to be possible to say that Po 
Sint’s widow has already received the equi¬ 
valent of one-quarter of the jointly acquired 
property : nob only has she not received it 
but she could not possibly have received it 
because it was not then in existence. It 
does nob seem to me to be reasonable that 
the children of the one parent should alone 
benefit because one of the two children of 
the other parent took the share to which 
he was then entitled immediately after the 
re-marriage, and that the remaining child of 
the other parent should get less than he 
would have done if he had had no brother 
at all. 

The great difference between our present 
case and the case of Po Aung^ is this: The 
sister of Maung Kha, when she left the 
family on the death of the step-parent, 
took the share of the jointly acquired pro. 
perty to which she was entitled then and, 
of course, after the death of the step¬ 
parent, there could be no further property 
jointly acquired. The arguments employed 
by the learned Judges who decided the case 
of Po Aung^ obviously have considerable 
force in regard to the case before them. 
The present case is very different in this 
respect because Po Sint’s widow received 
her husband’s share very shortly after the 
marriage of Tun Hla and Daw Mo and 
consequently there was no jointly acquired 
property in which she could share. The 
case however to my mind is of considerable 
importance and if I were to hear this 
appeal, I think I should feel myself com- 
polled to make a reference with the conse¬ 
quence that the appeal would have to be 
heard all over again and much time would 
be wasted. The proceedings will therefore 
be laid before my Lord the Chief Justice 
for his orders. 

Jadgment of DiYision Bench 
Mya Bu J. —This case raises a question 
of Burmese Buddhist law which, in cer- 
tain aspects, is not covered by direct 
textual or judicial authority. It arises in 
the following way: One U Tun Hla, a 
widower, married Daw Mo, a widow, about 
40 years ago. They had children of their 
respective previous marriages and also some 
payin property. Daw Mo’s children were 
her two sons, Maung Po Sint and Maung 
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Po Myifc. Shortly after the marriage of 
Daw Mo and U Tun Hla, Maung Po Sint 
died leaving a widow who demanded and 
received the share to which her husband 
was entitled in Daw Mo’s atetpa property 
(i. e. property which Daw Mo brought from 
her previous marriage) on account of her 
marriage with U Tun Hla. Maung Po 
Sint’s share was one half of the half share 
to which the two sons, Maung Po Sint and 
Maung Po Myib, were entitled in the estate 
of their parents on account of Daw Mo’s 
remarriage after the death of their father. 
U Tun Hla’s children by his previous 
marriage were six in number and they 
are represented by the eleven defendant- 
appellants. U Tun Hla died in 1929 and 
Daw Mo in 1934. There was no issue of 
the marriage of U Tun Hla and Daw Mo. 
During their coverture they acquired pro- 
pertiea which are referred to as the let- 
"tetpwa or hnapazon property of U Tun 
Hla and Daw Mo. (The distinction bet. 
ween lettetpwa property and hnapazon 
property is of no importance in this case.) 

The suit is by the first six respondents 
who are the children of Po Myit who pre- 
•deceased Daw Mo. By a preliminary decree 
passed by the trial Court, which has been 
-confirmed by the lower Appellate Court, 
the plaintifP.respondents have been declared 
■to be entitled to the whole of the payin 
•property of Daw Mo (i. e. property which 
Daw Mo brought to her marriage with U 
"Tun Hla) less the share of Maung Po Sint 
which the latter’s widow had already 
received, and that they are also entitled to 
half of the lettetpwa or hnapazon property 
•of U Tun Hla and Daw Mo. 

In the present appeal, the correctness of 
the decision that the first six respondents 
as representatives of Maung Po Myit are 
entitled to receive the whole of the remain, 
ing payin property of Daw Mo is nob dis¬ 
puted. The dispute centres around the 
■division of the lettetpwa or hnapazon pro 
perty of U Tun Hla and Daw Mo. Even 
•there, it is not disputed that if Maung Po 
wntls share in the atetpa property of Daw 
Mo had not been separated and taken away 
by Maung Po Sint’s widow after Daw Mo’s 
marriage with U Tun Hla, then Maung Po 
Smt (or his heirs) and Maung Po Myit (or 
^hiB hBirs), as the atat childreo of Daw Mo or 
their representatives, would be entitled to 
-a half.share in the estate of Daw Mo and 
H Tun Hla as against the atet children of 
U Tun Hla who would be entitled to the 
other half, under the authority in 3 Rang 


438,® the correctness of which has never 
been disputed or doubted. 

The question that falls for determination 
however is whether, in view of the fact 
that Maung Po Sint's widow had taken away 
Maung Po Sint’s share in Daw Mo’s atetpa 
property by reason of her remarriage, and 
Maung Po Sint’s interest in the remainder 
of such property and in the property 
acquired after the marriage of U Tun Hla 
and Daw Mo was consequently eliminated, 
Po Myit’s representatives were entitled to 
the entire half.share in the lettetpwa or 
hnapazon property of U Tun Hla and Daw 
Mo. 

Under the Burmese Buddhist law, a 
child who takes his share in the estate of 
his parents after the death of one parent 
and upon the remarriage of the surviving 
parent, ceases to have any further claim in 
the remainder of such estate and in the 
property acquired subsequent to the remar¬ 
riage of the surviving parent except pro¬ 
bably in the event of the surviving parent 
dying without leaving a widow or widower 
or descendants. Therefore it is clear that 
so far as Maung Po Sint’s representatives 
were concerned they could make no claim 
whatever in the remainder of the property 
of Daw Mo’s previous marriage or in that 
of her subsequent marriage as Daw Mo died 
leaving her surviving other descendants. 

A very near approach to the question 
before us is to be found in 6 Rang 427,^ in 
which the parties to the dispute were one 
of the two children of the previous mar¬ 
riage of the husband who had children by 
his subsequent marriage and predeceased 
his second wife. Upon his death one of bis 
atet children, i. e. the children of his pre¬ 
vious marriage—a daughter—sued for her 
share while the other atet child—her 
brother—did not join her in the claim 
with the result that she received a one- 
eighth share in the hnapazon properties of 
her father and her step-mother. There¬ 
after the step-mother died. Upon the death 
of the step-mother her brother sued the 
half-brothers and half-sisters (children of 
the father and the step-mother) for his 
share in the hnapazon property of the 
father and the step-mother. In that case 
it was ruled by'the Full Bench that as one 
of the two atet children bad already taken 
her share on the death of their parent the 
other atet child would be entitled to only 
half of one-third of the hnapazon property 

6. MauDg Po Ban t. Maang Po That, (1926) 18 
A I B Bang 28^11 0 668=8 Bang 186. 
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of the couple, upon the footing that the 
atet children of the husband would be 
entitled to only one.third of the property 
acquired by their father with their step, 
mother upon the death of both as against 
the children of the marriage of their father 
and their step-mother. It was observed by 
Heald J. in the course of his judgment: 

As the sister has already claiined aod received 
her share and has presumably left the family on 
receipt of that share, it is arguable that she should 
not be considered at all, and that the plaintiff, as 
being the sole child of the first family who con¬ 
tinued to be a member of the second family, ought 
to get the whole one-third share of such of the 
jointly.acquired property of the second marriage 
as was left at the death of the step-parent. It is 
also arguable that ho should receive the one-third 
share diminished by the share which his sister 
has already taken, and that is the share which 
the plaintiff actually claims in this case. On the 
other hand it is arguable that because they were 
in fact two children of the first family and one 
has already received her share, the other should 
receive only half of the one-third share to which 
the two together would have been entitled. It 
is difBcult to guess what share the Burmese 
Buddhist law givers would have given in such a 
case, but on grounds of justice, equity and good 
conscience I am inclined to think that the plain¬ 
tiff should be given only half of the one-third 
share, that is one.sixth of such of the jointly- 
acquired property of the second marriage as was 
left at the death of bis step*mother. 

The ratio decidendi in that case therefore 
proceeds upon the footing that, as there 
were two persons who would be entitled to 
a one-third share, and as one of them had 
previously taken away what he or she was 
entitled to, in the circumstances obtaining 
at that time, in the property which is now 
to be divided, the other person should not 
be given a share in that property to which 
the other would, if he or she had previously 
not taken in satisfaction of his or her claim, 
have been entitled. 

On behalf of the appellants, it has been 
urged that the ratio decidendi in 6 Bang 
427^ should be followed and that the first 
six respondents were not entitled to the full 
half share in the lettetpwa or hnapazon 
property of the second marriage. But the 
present case is fundamentally different 
from 6 Bang 427^ in that, in the latter, 
the property which was to be divided was 
the property in respect of which one of the 
atet children had taken away what he or 
she was entitled to receive in the circum¬ 
stances obtaining at the time of her claim, 
and the question arose between an atet 
child of the deceased couple and his bro¬ 
thers and sisters of the half-blood, while in 
the present case there is no dispute as 
regards the rights of the first six respon. 


dents in the payiu property of Daw Mo 
which was the only property out of which 
Maung Po Sint’s widow took Maung Po 
Sint’s share, and the question of division 
of the lettetpwa or hnapazon property of 
the marriage of U Tun Hla and Daw Mo 
arises between the atet children of Daw 
Mo and the atet children of D Tun Hla. 
It does not appear to be logical that, 
because Maung Po Sint or his represents- 
tives had taken away his share in the 
property of Daw Mo’s previous marriage 
and Maung Po Sint thus dropped out of the 
new family, the share to which Maung Po 
Myit or his representatives are entitled in 
the property acquired subsequent to Daw 
Mo’s marriage with U Tun Hla should be 
reduced by the share which Maung Po Sint 
would have had in it, if he or his represen. 
tatives had not taken away the share in 
the atetpa property upon the remarriage of 
Daw Mo. For these reasons, in my judg. 
ment, the rule laid down in Maung Po 
Aung’s case^ is inapplicable to the case 
under consideration. 

It is a settled rule of Burmese Buddhist 
law that the division of the property of 
the subsequent marriage between the atet 
children of the husband and of the wife is 
per stirpes and not per capita : therefore in 
the division of such property the numerical 
strength of the group or family makes no 
difference to the share which it is entitled 
to get. If there was only one atet child of 
Daw Mo he would be entitled to half of 
the property of Daw Mo and U Tun Hla 
quite irrespective of the number of the atet 
children of U Tun Hla. If it was out of 
the lettetpwa or hnapazon property of U 
Tun Hla and Daw Mo that Maung Fo 
Sint’s widow had taken Maung Po Sint’s 
share (this could not possibly be either in 
fact or in law), then there might be some 
reason for withholding from what is doe 
to the atet children of Daw Mo in the 
present division of the estate, what might 
have been due to Manng Po Sint’s repre¬ 
sentatives in such estate if he or his widow 
had not previously taken his share. For 
these reasons, 1 am of the opinion that it is 
just and equitable and consistent with the 
general principles of division of inheritance 
under the Burmese Buddhist law to gratl 
Maung Po Myit or his representatives 
an entire half share in the lettetpwa or 
hnapazon property of U Ton Hla and Daw 
Mo. The appeal fails in substance, but wei 
find that the preliminary decree, which 
has been drawn up by the trial Court, does 
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nob contain directions for inquiry into the 
funeral and testamentary expenses of Daw 
Mo. This omission should be rectified. 
Therefore while affirming the preliminary 
decree passed by the trial Court and con. 
firmed by the District Court in substance, 
we order a direction to be inserted in the 
preliminary decree requiring the Commis- 
sioner for the taking of accounts, if neces. 
sary, to inquire into the funeral expenses 
of Daw Mo. The appellant to pay the 
costs of the first six respondents in this 
appeal. 

Spargo J.—6 Bang 427^ is clearly dis¬ 
tinguishable from the present case. In that 
case one of two step.children had secured a 
share in the jointly acquired property of 
her father and her step-mother after the 
death of her father but before the death of 
the step-mother. After the death of the step, 
mother the remaining step-child, Maung 
Kba, sought a share of the same property 
as that out of which Ma On had previously 
taken her share and it was held that the 
fact that Ma On had taken a share of 
that property previously reduced the share 
which Maung Kha could secure. But in 
the present case what Maung Po Sint or 
his widow had secured was his share in the 
atetpa property of Daw Mo. He secured 
no share in the jointly acquired property 
of Daw Mo and U Tun Hla. He could not, 
because at the time it had not yet come 
into existence. What is in question now is 
the division of this jointly acquired pro¬ 
perty. Maung Po Aung's case^ can surely 
furnish no reason for supposing Maung Po 
Myit’s share of the jointly acquired pro¬ 
perty is affected by the previous partition 
in which Maung Po Sint obtained his share 
of the lettetpwa property. 

I agree with my learned brother that 
the two cases can also be distinguished 
because in Maung Po Aung’s case^ the par. 
ties were children of the half-blood and in 
the present case they are not blood rela- 
tions at all. Neither can 1 see any reason 
why the fact that Maung Po Sint had 
obtained a share of the atetpa property im. 
mediately after the marriage of his mother 
with IJ Tun Hla should affect Maung Po 
Myit’s share of the jointly acquired pro¬ 
perty which he claimed after Daw Mo’s 
death. I agree therefore with my learned 
brother that this appeal must be dismissed 
in substance subject to the amendments 
which he has ordered. The procedure adop. 
ted by the Court does not appear to have 
been oorrect. For the proper procedure 


reference might be made to 67 Cal 1368^ 
at p. 1364. 

d.S./r.k. _ Appeal dismiss ed. 

7. Balakbala Dasee v. Jadunath Das, (1931) 18 
A I R Cal 45=129 I 0 666=67 Cal 1868=34 
C W N 634. 
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Roberts C. J. and Dunkley J. 

U Ba Thaung — Appellant. 

v. 

Daw Oo and others — Respondents. 

First Appeal No. 196 of 1936 and Civil 
Misc. Appeal No. 120 of 1936, Decided on 
16th March 1938, against decree of High 
Court, reported in A I B 1937 Bang 170, 

(a) Buddhist Law (Burmese) — Adoption- 
Adopted child should generally be brought up 
by adoptive parents—When this it not done 
there should be sufficient proof to show fact of 
adoption. 

Although it is by no means essential that, in 
these days at least, children should live with their 
adoptive parents or that if they do not do so the 
proof of adoption should be deemed incomplete, 
yet in the case of young children it is a normal 
characteristic of adoption that the up-bringing of 
the children adopted should be undertaken by 
the adoptive parents and where this is not done, 
one must look carefully at the surrounding 
circumstances to see whether, when the normal 
characteristics have been departed from, there is 
still sufficient proof of the factum of adoption 
remaining. [P 382 C 1, 2] 

(b) Buddhist Law (Burmese)—Keittima adop- 
tion—Proof of actual ceremony or course of 
conduct essential—Acid test is change of family 
—In keittima adoption adoptive parent should 
take charge of adopted child. 

Keittima adoption may be proved either by 
evidence of a ceremony on a particular date of 
giving and taking in adoption, or by evidence of a 
course of conduct which cannot be explained on 
any other basis than that the children had been 
adopted with a view to inherit. The acid test of 
adoption is that the children should leave the 
family of their natural parents and join the family 
of their adoptive parents, and, consequently, in a 
case of a keittima adoption it is essential that the 
adoptive parents should, from the date of the 
adoption, make themselves responsible for the up¬ 
bringing of the children. [P 383 0 1 ; F 364 0 1} 

Clark — for Appellant. 

Foucar and U E Maung— 

for Respondents 1 and 2, 

. J. B. Sanyal — for Respondent 3. 

Roberta C. J.—We are both of opinion 
that each of these appeals mnst fail. The 
second appeal is consequential and against 
the grant of succession certificate to Daw 
Oo and Daw Noo, the two sisters of the 
deceased. The first appeal is one arising 
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out of an application for letters of adminis¬ 
tration by the present appellant on behalf 
of his natural children, Ma Khin Htwe and 
Maung Mya Han, -who, he alleged, had 
been adopted by U Maung Maung Gyi and 
his wife Daw Su, U Maung Maung Gyi 
being the brother of Ma Ma Gyi, the plain, 
tiff’s wife and mother of these two children. 
U Maung Maung Gyi died in September 
1933, and Daw Su died in January 1936, 
leaving an estate of considerable value. And 
it has been strongly urged before us that 
the two children were the keittima children 
of Maung Maung Gyi and of Daw Su. 
Asking the question which Lord Dunedin 
put to himself in 36 I A 192* at p. 195 as 
to whether a distinct occasion could be 
appealed to as that on which the factum of 
adoption took place, we notice that in this 
case a definite date is alleged, namely 3rd 
January 1932, and the occasion one at 
which U Maung Maung Gyi asked in terms 
for the children to be left with him with a 
view to adoption ; ho stated to other per. 
sons then visiting the house that he desired 
to adopt the children, and in reply to 
persons who asked him whether a deed was 
not necessary, he stated that he was a man 
of his word and that registered deeds of 
adoption would only be contemplated by 
persons who lived in the jungle. I think 
that this observation attributed to U Maung 
Maung Gyi, who was a businessman of 
considerable affluence, is somewhat unlikely 
on the face of it, especially as it is con. 
tended that, though he urged that the 
children should be adopted and must have 
known on making inquiry that some public 
notoriety of the event was desirable, he 
was about to permit them to return to the 
house of their natural parents, and yet did 
not take the precaution of protecting the 
fact of adoption by means of a deed. 

It has been argued before us that it is by 
no means essential that, in these days at 
least, children should live with their adop¬ 
tive parents; nor is it essential that if they 
do not do so the proof of adoption should 
be deemed incomplete. Speaking for myself, 

I am in agreement with that view: but 
I think that in the case of young children 
it is a normal characteristic of adoption 
that the up-bringing of the children adopted 
should be undertaken by the adoptive 
parents and that where this is not done, 
one must look caref ully at the surrounding 

1. Ma Ywet v. Ma Me, (1909) 86 Cal 978=S6 
I A 192=3 10 797=10 0 L J 263=14 OWN 
111=5 LB K 118 (P 0), 


circumstances to see whether, when the 
normal characteristics have been departed 
from, there is still sufficient proof of the 
factum of adoption remaining. In this case' 
we have to look at the evidence of witnesses 
who state what U Maung Maung Gyi said 
to them and to bear in mind that though 
they may be perfectly honest witnesses, it 
is very easy to exaggerate slightly observe, 
tions which may have occurred to them 
to have been of little importance to them 
when made some years ago. It is, of course, 
plainly to the interests of every party to 
this litigation that he or she should succeed. 
U Ba Thaung naturally would have an 
interest in seeing his two children adjudged 
to be the keittima adopted children of this 
wealthy couple : in the same way, the two 
sisters. Daw Oo and Daw Noo, are not 
disinterested parties. The main story in 
relation to U Maung Maung Gyi’s expressed 
intention to adopt comes, of course, from 
Ba Thaung, and he is supported by 
witness Ranga Raju, who is a creditor of 
U Ba Thaung for Es. 2000 for which, it is 
true, he holds security; and by a colleague 
who is a lower grade pleader of Myanaung, 
the same town as that in which U Ba 
Thaung himself practises—Maung Po Tha 
—who, in the course of his cross-examina¬ 
tion, was confronted with an affidavit which 
threw not a very satisfactory light upon 
the remainder of his evidence. In addition 
to considering what the witnesses say, the 
learned Judge had to give weight to a 
number of extraneous facts, which he has 
commented on with great propriety in his 
judgment, and, if I may say so, with res¬ 
pect, I agree with all that he has said. It is 
only necessary to add one or two words. 

The plaintiff admits that he paid the 
school fees of these children and that after 
the adoption, the name upon the school 
register of himself as their father remained 
unchanged. At a much later date, when it 
came to the shinbyu ceremony and Daw Su, 
the widowed aunt was asked for expenses 
in connexion with it, she inquired what it 
would cost and was told Bs. 800 or Rs. 400, 
if it were done cheaply: she thereupon 
made a present of Rs. 300, but she was 
unable to attend the ceremony. It was 
not held in Rangoon and Bxs. 2, 8 and 4 
invitations in connexion with the shinbyn 
ceremony, do not show her name or des¬ 
cribe her in any way as the adoptive 
parent of the youth. Another matter which 
has been considered is the letter Ex. B, 
which was written by Daw Su to the- 
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plaintiff at the time of the death of the 
latter’s wife. She says that she is unwell and 
is sorry she could not attend the funeral 
and asks, as I read the letter, for the 
children to come and stay with her. Though 
she asks for this in pressing terms, I see 
nothing in that letter which drives one to 
suppose that the writer had intended to 
convey the fact that there bad already been 
an adoption of these children, that she had 
the right to have them with her and that 
Maung £a Thaung had ceased to be their 
parent, except that he was in fact their 
natural parent although they had been 
adopted by others. To see therefore whe< 
ther the evidence given on behalf of the 
plaintiff carried conviction to mind, the 
learned Judge had a number of matters 
which he might well take into considera. 
tion, and 1 think he did take them into 
consideration very fully and carefully, and 
having regard to them all, I should by no 
means be inclined to disagree with him 
that the plaintiff had not proved the factum 
of adoption either in January 1932 or 
indeed at any other time. 

Some small additional pieces of evidence 
by which we were sought to be influenced 
have been adduced. One such fact is that 
small presents were given by the uncle and 
aunt to the two children on their earlier 
visit to the house. And on that occasion 
the aunt decided to have a photograph 
taken and asked her sister and some neigh¬ 
bours to sit by her and the two little 
children were seated in front of her. It is 
said that this photograph was in com¬ 
memoration of the adoption ceremony. If 
that were so, it seems to me a very strange 
thing that those who took part in it did 
not know the fact of the adoption at all. 
In all the circumstances therefore there 
are no grounds for interference in this case. 
Each of these appeals will accordingly be 
dismissed. The two appeals must be con. 
sidered as one for the purpose of costs. We 
tmnk that ten gold moburs will be suffi 
oient costs. 

Dnnkley J. Keittima adoption may 
be proved either by evidence of a ceremony 
on a particular date of giving and taking in 
MoptioD, OP by evidence of a course of con¬ 
duct which cannot be explained on any other 
buis than that the children had been adopt 
ed with a view to inherit. In this case the 
appellant has chosen to rely on an alleged 
ceremony which is said to have taken place 
on 3ra January 1932. He says that these 


children were adopted by U Maung Maung 
Gyi and Daw Su during a visit which he 
made with the children to their house at 
Bangoon at that particular time. He admits 
that when he came to Rangoon no sugges¬ 
tion had yet been made by U Maung Maung 
Gyi or Daw Su that they wished to adopt 
these children and the idea of giving the 
children in adoption was not present in his 
mind. His evidence that an adoption did 
take place on this visit is supported by that 
of only a single witness, namely Ma Hla 
Myaing. Although a number of persons were 
present in the house on this occasion and 
photographs of the house party were taken, 
apparently no member of this house partyi 
except this one particular lady, Ma Hla 
Myaing, was ever informed of the adoption 
which is said to have taken place. Accept¬ 
ing this evidence at its highest value, there 
obviously was not given to this alleged cere¬ 
mony that publicity which is necessary to 
constitute a valid adoption. The other evi¬ 
dence, which is said to support the fact that 
an adoption did take place on this occasion, 
refers to what took place at Myanaung at 
the house of the appellant when his wife 
Ma Ma Gyi died at the end of July 1932. 
A number of witnesses have given evidence 
mainly as to what Ma Ma Gyi said on her 
death-bed evidence which, so far as the 
adoption of the children is concerned, is 
entirely irrelevant. The only relevant evi¬ 
dence with regard to this matter is in res¬ 


pect of a conversation which is alleged to 
have taken place between the appellant and 
U Maung Maung Gyi, and this evidence is 
conflicting as to whether this conversation 
referred to an adoption which had already 
taken place or to a proposed adoption which 
was to take place at a future time. That 
evidence is fatal to the appellant’s case 
that there was a concluded adoption in 
January. 

The evidence as to conduct is entirely in 
favour of the respondents. Although this 
adoption is said to have taken place at the 
beginning of 1932, and Daw 8u did not die- 
until January 1936, in the course of these- 
four years not a single incident can be 
referred to which would suggest that- U 
Manng Maung Gyi and Daw 8u ever 
regarded these children as their own child- 
ren, or ever contributed anything towards 
their up-bringing. It has been strenuously 
argued before us that there is no reason 
why adopted children should live in the 
house of their adoptive parents, but of 
Qonxse in the case of adoption of young. 
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' children that would be the natural conse¬ 
quence of adoption. But in any case the 
acid test of an adoption is that the’children 
should leave the family of their natural 
parents and join the family of their adop¬ 
tive parents and consequently, it seems to 
me that in a case of a keittima adoption it 
is essential that the adoptive parents should, 
from the date of the adoption, make them¬ 
selves responsible for the up.bringing of 
the children. In this case it is not even 
suggested that U Maung Maung Gyi or 
Daw Su contributed anything towards the 
maintenance of these two children. Conse- 
quently I agree with my Lord that these 
appeals fail and must be dismissed. 

B.D./r.k. Appeals dismissed. 
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Bagulet and Mosely JJ. 

Shwe Phone and others — Applicants. 

V. 

Chairman, District Council, Mergui 

— Opposite Party. 

Criminal Eevn. Nos. 606.B, 607-B, 
608.B and 609.B of 1937, Decided on 8th 
February 1938, Review of order of First 
Addl. Special Power Magistrate, Mergui, 
D/. 1st September 1937. 

(a) Burma Ferries Act (2 of 1898), S. 15—Ply 
for hire ^ Person waiting for public regularly 
making a business of it plies for hire. 

A person is said to ply for hire a ferry when 
he waits or attends on the bank or in the stream 
regularly, (that is to say not uninterruptedly, for 
it might be done periodically, but regularly in the 
sense of repeatedly, making a business of it), for 
hire by the public or by anybody who chooses to 
employ him to cross the river or convey goods 
across the river '.AIR 19S7 Rang 275, Rel. on. 

[P 385 0 1] 

(b) Burma Ferries Act (2 of 1898), S. 12 — 
Rules under, R. 4*A — Scope, 

Buie 4*A of the rules framed under the Act is 
ultra vires. [P 386 C 2] 

Eunoose — /or Applicants. 

Mosely J* — These cases came up for 
hearing before Baguley J., and were refer, 
red by him to this Bench. We are dealing 
here with four applications, Criminal Revn. 
Nos. 606.B, 607-E, 608.B and 609.B of 
1937, in which the applicants were con. 
victed under S. 15/27, Burma Ferries Act, 
and fined Rs. 5 each. The applicants are 
employees at two different ferries of the 
contractor for the mail from Ye to Mergni. 
In Criminal Revn. No. 606-B of 1937, the 
accused boatman in charge of the contrao. 
tor’s boat used to carry the mail parcels 
across the river at the Tamok-Lnt Lut 
ferry. He admitted conveying passengers 


in ‘ a hired boat", by which I take it was 
meant in the contractor’s boat for hire. 
In Criminal Revn. No. 607.B of 1937, the 
two accused boatmen of the contractor’s 
boat at the Kywegu-Kyaukpya ferry admit, 
ted conveying or carrying passengers, but 
said that they were servants of Govern¬ 
ment officials whom they carried free. In 
Criminal Revn. No. 608.B of 1937, the 
accused boatman at the Tamok.Lut Lut 
ferry admitted carrying passengers on two 
occasions one day, and on another ocoa- 
sion the next day in the mail parcel boat, 
but said that he did it free, and in Crimi. 
nal Revn. No. 609.B of 1937 the same 
accused made the same plea on a similar 
charge. In these last three cases the Magis¬ 
trate convicted the accused without decid. 
ing whether they carried for hire or not. 
He quoted and misunderstood an executive 
instruction by the Commissioner of the 
Moulmein Division which said that passen. 
gers could not be carried in the contractor’s 
boat across the ferry on payment of the 
usual tolls without the consent of the lessee 
or the Chairman of the District Council, 
vide S. 15, Burma Ferries Act. But the 
question to be decided in these last three 
cases was whether any tolls had been paid, 
for I understand the Commissioner’s letter 
as meaning tolls paid by the passengers to 
the contractor. Section 15 of the Act says 
as follows: 

No person shall ply a ferry boat for hire or 
establish, maintain or work a ferry, or convey for 
hire any passenger, animal, vehicle or goods, bet¬ 
ween points within, or within two miles from, the 
limits of a public ferry except with the sanction of 
the Superintendent or of the lessee of such public 
ferry : Provided that the Local Government may, 
by notification, exempt any persons or classes of 
persons from the operation of this Section. 

It seems to me perfectly clear that in 
the first case, Criminal Revn. No. 606-B 
of 1937, the applicant-accused, Shwe Phone, 
admitted conveying passengers for hire 
within the limits of a pnblio ferry without 
the aforesaid sanction, and his application 
must be dismissed. As regards the other 
three applications, there was no proof that 
the accused conveyed any passenger for 
hire, which was the offence with which 
they were charged. The question might 
however arise as to whether they plied a 
ferry boat for hire. The expression "to ply 
for hire” was considered in Criminal Revn. 
No. 31.B of 1937^ by Spargo J. That 
was a case where the contractor himself 

1. T.lm Twa Kee v. M. Ismail, reported in (1937) 
24 A I R Rang 276=170 I Q 238=88 Or L J 
872. 



1936 

*who conveyed fcha parcels between Ye and 
Tavoy was prosecuted by the lessee of the 
Ye ferry for conveying the parcels for hire 
across that ferry. It was held that he could 
not be prosecuted by reason of the provi¬ 
sions of Buie 4 framed under the Burma 
Ferries Act, because ho did not *'ply for 
hire”. I would agree in the present con¬ 
nexion with what was there said about 
“plying for hire”. A person is said to ply 
for hire a ferry when he waits or attends 
on the bank or in the stream regularly, 
(that is to say not uninterruptedly, for it 
might be done periodically, but regularly in 
the sense of repeatedly, making a business 
of it), for hire by the public or lay any. 
body who chooses to employ him to cross 
the river or convey goods across the river, 
jl would not necessarily agree with what 
■was said there, that because the accused 
in that case only crossed once in each direc* 
tion daily, he was not plying for hire, but 
I would agree that it is an essential part 
of the term that the person plying for hire 
offers his services to the public. We are 
not concerned in the present case with 
Rule 4 or as it is now, R. 4-A. Rule 4 was 
omitted from the rules framed by Local 
Government Notidcation No. 188 of 26th 
October 1936 and was not re-enacted until 
Noti6cation No, 176 of 2l9t September 
1937, when it was re-enacted as R. 4.A. 

Rule 4.A reads as follows : 

4-A. The lessee of a ferry shall nob interfere 
with any person swimming cattle across the stream 
or with any boat employed by Its owner in con. 
voying himself, his property or any other person 
or property across the stream, provided such boat 
does not ply for hire. 

The offences now being considered were 
coinmitted in the interval, after R. 4 was 
■omitted and before it was re-enacted as 
R. 4. A. As it was not proved in one of 
these cases, No. 607-B, that any hire was 
taken, or that the two accused made a 
practice of soliciting custom for hire, it 
oannot be said that the accused plied a 
■ferry boat for hire any more than that 
they conveyed for hire any passengers. The 
application of the applicants in Oriminal 
Revn. No. 607.B will be allowed, and they 
will be acquitted and the fine, if paid, will 
be refunded to them. The applicant in 
Criminal Revn. No. 606.B admitted the 
offence. The applicant in Nos. 608.B and 
609.B Mg. Pyo Nyein was shown to have 
taken passengers three times in one day 
and once the next day. He must be pre- 
earned not to have done it gratuitously, 
•and was therefore both conveying for hire 
1988 B/49 & 60 
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and plying for hire. The applications of the 
applicants in Criminal Revn. Nos. 606.B 
608.B and 609.B will be dismissed. It is 
desirable however, I think, to say some¬ 
thing in this connexion about R. 4.A. This 
rule purports in the notification to have 
been made under S. 12, Burma Ferries Act. 
S. 12 provides that the Local Government 
may frame rules consistent with the Act : 
(a) for the superintendence and manage, 
ment of... ferries, (b) to (i) for other 
matters ejusdem generis, and (j) generally 
for carrying out the purposes and objects 
of this Act. 

It certainly cannot be said that R. 4-A 
is a rule consistent with the Act framed 
for carrying out its purposes and objects; 
that could only be said after issue of a 
notification under the Proviso to S. 16 
exempting persons from the operation of 
the Section. But it would be unnecessary 
to frame such a rule as R. 4.A if a notifica¬ 
tion were properly issued under the Pro- 
viso to S. 15. It may be said that R. 4.A, 
as framed, would amount to exemption, for 
if a lessee cannot interfere with any boat 
employed by its owner in conveying pro¬ 
perty, no doubt the lessee could not prose- 
cute the owner. But as framed under 8. 12, 
the rule is clearly ultra vires. It would be 
simpler, and in accordance with law, if a 
notification were issued under the Proviso 
to S. 15 exempting such classes of persons. 

Baguley J. — I agree. 

b.d./r.k. Order accordingly, 

A. I. R. 1938 Rangoon 38S 

Baguley and Mosely JJ. 

K. K. K. M. Muthukaruppan Chettyar 

— Appellant. 

V. 

P. S. T. Sellami Achi — Respondent. 

First Appeal No. 163 of 1937, Decided 
on 17th February 1938, against order of 
Diet. Court, Henzada, D/. 2nd September 
1937 

(«)'civil P. C. (1908), O. 21. R. 10, S. 2 (5) 
— Decree transferred for execution to another 
Court—Application for execution initiates pro* 
cecdings in execution — Receipt of decree on 
transfer is mere ministerial act^-Decree trans¬ 
ferred to Burma Court becoming foreign decree 
at the date of application for execution, by 
reason of separalion of Burma—Burma Court 
cannot execute it —S« 10tGort» of Burma Ad* 
aptatioo of Laws Order of 1937 does not apply* 

Where a decree is transferred for exeoutfon to 
another Conrti it is the appUoatlon for ezeontlon 
which initiates the proceedings in execution. The 
receipt of the decree on transfer is a mere minis¬ 
terial act. [P 866 0 3] 
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A decree passed by the Sub-Judge, Devakotta, 
Madras, was transferred for esecution to the 
Additional District Judge, Henzada, Burma. The 
date of order of transfer was 17th October 1936 
and the date of receipt was 29th October 1936. 
The application for execution was made on 19th 
May 1937, i. e. after separation of Burma, which 
took eSect from 1st April 1937 : 

Held that the application for execution having 
been made after separation of Burma, the decree 
of the Devakotta Court became a foreign decree 
and as such the Burma Court had no jurisdiction 
to execute it. S. 10, Govt, of Burma Adaptation of 
Laws Order of 1937 did not apply as it referred to 
substantive rights acquired and not to mere mat¬ 
ters of procedure. The substantive right of the 
decree-holder to get his money from the judgment* 
debtor was not touched. [P 386 C 2; P 387 C 1. 2] 

(b) Civil P. C. (1908), S. 50 (2) — Question 
as to whether application to add legal repre¬ 
sentative of a deceased judgment-debtor should 
be made to the Court passing decree or to 
Court which is executing decree is one of pro¬ 
cedure and not one of jurisdiction—In case of 
non-compliance with procedure defect might 
be waived. 

The question as to whether an application to 
add the legal representatives of a deceased judg- 
ment-debtor should be made to the Court which 
passed the decree or could be made to the Court 
executing the decree is one of procedure and not of 
jurisdiction. The jurisdiction of the executing 
Court over the subject-matter continues as before 
but a certain procedure is prescribed for the exer¬ 
cise of such jurisdiction. If there was non-com¬ 
pliance with such a procedure, the defect might be 
waived. No litigant can have a vested right in a 
matter of procedure : A 1 R 1928 P G 162 A I R 
1938 Rang 230 ; (1861) 30 L J Ex 40 and (1876) 
3Ch D 62, Rel. on. [P 387 C 1, 2] 

P. K. Basu — for Appellant. 

E. Hay — for JRespondent. 

Mo&ely J. — This is an appeal from an 
order of the Additional District Judge of 
Henzada dismissing an application for exe. 
oution of a decree passed by the Court of 
the Subordinate Judge, Devakotta, Madras, 
-which had transferred the decree to the 
Henzada Court for execution. The ground 
on which the learned Additional District 
Judge dismissed the application was this, 
that the judgment-debtor had died in the 
interim between the date of receipt of the 
application for execution on transfer and 
the date of the application for execution, 
and no application had been made to the 
Devakotta Court for the addition of legal 
representatives. In the order of the Dis. 
trict Court it was also mentioned that (a 
more vital) objection was made, namely 
that the decree was one of a foreign Court 
and incapable of execution in Burma, in 
any event the application for execution 
having been made after separation. This 
aspect of the case was merely mentioned at 
the opening of the judgment of the learned 
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Additional District Judge : it was not after¬ 
wards alluded to. It is however relied on 
in great part by the learned advocate for 
the respondent judgment-dobtors in this- 
appeal. The date of the order of transfer 
was 17th October 1936 and the date of 
receipt 29th October 1936. Under O. 21,. 
R. 10, where the holder of a decree desires 
to execute it, he shall apply to the Court 
which passed the decree, or if the decree 
has been sent under the provisions of S. 39 
to the Court to which it has been sent. It 
is clear from this Section that it is the 
application for execution which initiates 
the proceedings in execution. The receipt 
of the decree on transfer is a mere minis¬ 
terial act. O. 21, R. 10 (a) provides that if 
no application is made by the decree-hol- 
der within six months of the date of receipt 
of the papers the Court shall return them 
to the Court which passed the decree with 
a certificate of the circumstances. This 
period of six months had expired on 29th 
April 1937, and as the District Court itself 
remarked, the copy of the decree should- 
have been returned before the application 
was actually made. 

The application for execution was only- 
made on 19th May 1937. Separation took 
effect from Ist April 1937. The decree of 
the Devakotta Court had by then become the 
decree of a foreign Court and the judgment 
a foreign judgment within the definition of 
S. 2 (6) and (6), Civil P. C. Under S. 44. A 
which came into force on 1st November 
1937, m'ds Judicial Department Notification. 
No. 203, dated 6th November 1937, it is only 
where the foreign Court which passed the- 
decree belongs to a territory which has 
reciprocated in this respect with Burma 
that a copy of its decree may be filed in* 
the District Court in Burma so as to be- 
come executable here as if it had been pas¬ 
sed by the District Court. The application 
for execution in question was filed before 
the date of that Notification; but that is- 
immaterial as at the date that it had been* 
filed, the District Court had no jurisdiction 
to execute decrees of a foreign Court, while- 
even if the application had been made after 
Ist November, no reciprocation has yet 
been made with Burma by India or any 
part of it. Mr. Bose for the appellant hae 
quoted Ss. 10 and 11 of the Government of 
Burma Adaptation of Laws Order of 1937. 

I do not think that S. 11 is relevant. S. 10 
says that nothing in this order shall affect 
any right, privilege, obligation or liability 
already acquired under any Borman law; 
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but this refers clearly to substantive rights 
acquired and not to mere matters of proce¬ 
dure in 'which rights cannot be acquired. 

As regards the point dealt with by the 
learned Additional District Judge, there 
was a conflict of authorities on the point as 
to whether application to add legal repre. 
sentatives of a deceased judgment.debtor 
must be made, vide S. 50, sub-s. (2), Civil 
P. C., to the Court which passed the decree 
or could be made to the Court executing the 
decree also. This controversy was set at rest 
in 55 IA 227,^ where their Lordships of the 
Privy Council held that the matter was one 
of procedure and not of jurisdiction. The 
jurisdiction, it was said, of the executing 
Court over the subject-matter continued as 
before, but a certain procedure was pres- 
cribed for the exercise of such jurisdiction. 
If there was non.compliance with such 
procedure the defect might be waived. I 
might note here that the learned Judge 
should not have fallen into the common 
and slipshod error of quoting an author’s 
Commentary on the Civil Procedure Code 
instead of quoting the judgments of the 
Courts of India to be found on the subject 
after very little search there or in any 
annotated Code. The Commentary cited, it 
may be added, is not usually considered 
one of any particular weight. For these 
reasons this appeal fails and will be dis¬ 
missed with coats; advocate’s fee three gold 
mohurs. 

Baguley J. I agree but would put the 
matter shortly in this way. In my opinion 
execution proceedings can only start with 
an application for execution: vide O. 21, 
Rr. 10 and 11. In this case the application 
was not filed until after the Court had 
ceased to have jurisdiction to deal with it. 
Before let April 1937, the execution pro. 
ceedings could have been initiated in Hen. 
zada and had they been initiated, it is 
possible, though I have not considered the 
matter, that the result would have been 
different. In this case they were not initia. 
tod until the Court ceased to have juris, 
diction to deal with them: as I cannot 
agree that the receipt of a copy of the 
decree gives the receiving Court a jurisdic. 
tion to do aDything before an applioation 
was,made for it. Whether the plaintiff exe. 
Dates his decree in one Court or another is 
a matter of procedure. In a recent Full 
Bench case of this Court, not yet published, 

1. Jang Bahadur v. Bank ol Upper India, (1938) 
M AI B P 0 163 s5s 109 I 0 417=66 I A 397= 
8 Look 814 (P 0). 


Civil Revn. No. 136 of 1937,® a case of a 
similar nature to the one before us, it was 
pointed out, relying upon the oases in (1876) 
3 Ch p 62® and (1861) 30 L J Ex iO* that 
no litigant can have a vested right in a 
matter of procedure. For this reason S. 10 
of the Adaptation of Laws Order cannot 
apply. The substantive right of the appel- 
lant to get his money from the respondent 
is not touched; he can execute his decree 
in any Indian Court or he can file a suit 
in the Henzada Court or any other Court 
in Burma, using the judgment which he 
has obtained as a foreign judgment on 
which to sue for a decree; no substantive 
right is taken away by refusing to allow 
him the right of procedure of executing his 
decree in the Henzada Court. For these 
reasons I agree that the appeal must be 
dismissed. 

R.m./r.K. Appeal dismissed. 

2. ArunachallamCbettyar v. Valliappa Cbottyar, 

Since reported in (1938) 25 A I R Rang 130 
=175 I C 276=1938 R L R 176 (P B). i 

3. Republic of Costa Rica v. Belanger, (1876) 3 
Cb D 62=45 L J Cb 146. 

4. Wright V. Hale, (1861) 6 H & N 227=30 L J 
Ex 40=6 Jur (N S) 1212=3 L T 444=9 W R 
167. 
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Baguley and Mosely JJ. 

Abdul Kader and others — Appellants. 

V. 

K. M. P. Chettyar Firm — Respondent. 

Civil Misc. Appeal No. 42 of 1937, Deci¬ 
ded on 16bh February 1938, against order 
of District Court, Thaton, D/- 22nd May 
1937. 

❖ («) Civil P. C. (1908), O. 43. Rule 1 (»), 
O. 40, R. 1—Order dismissing applicetion to 
remove receiver is appealable. 

An order dismissing an applioation to remove 
a receiver falls under O. 40, R. 1 and as such is 
appealable under O. 43, R. 1 (s): A 1 B 1926 Oal 
593, Bel. on; AI B 1916 Oal 824, Not foil. 

CP 388 0 3, P 389 0 1] 

(b) Civil Pa C. (1908), O. 40, R. 1 (2)-Two 

Mtf pf defendpnU joined in euik on mortage 
— Receiver appointed over land covered by 
mortgage—One set of defendants tubsequently 
struck off as being not necessary parties — 
Defendants so disebarged applying for removal 
of receiver and for land being released to Ibem 
—They are entitled to order prayed for, If they 
were in possession when receiver was appointed 
and if the other parties to suit had no right to 
remove them* 

Whore two sots of dofondants aro joined In a 
suit on a mortgage and the mortgagee gets a 
reoeiver appointed to take charge of oertaln land 
covered by the mortgage, hot sabeeqoently one set 
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of defendants are struck off the record as being 
not necessary parties to the suit, and the defen¬ 
dants so discharged apply that the receiver should 
he discharged and that the land under his posses¬ 
sion should be released to them, they are entitled 
to the order prayed for, if it is found that they 
were in possession of the land at the time the 
receiver was appointed and if none of the other 
parties had the right to remove them from posses¬ 
sion : AI R 1924 Rang 181, Expl. [P 389 0 1] 

E. Hay — for Appellant. 

Surridge — for Respondent. 

Baguley J. — This is an appeal against 
an order passed by the District Judge of 
Thaton refusing to discharge a receiver 
and restore certain lands to the appellants. 
The proceedings arose out of a mortgage. 
The R. M. P. Chettyar Firm filed a suit on 
a mortgage against thirty-two defendants 
who might be referred to as group A and 
group B. At the same time they applied 
for the appointment of a receiver to take 
charge of certain land covered by the mort¬ 
gage. A receiver was appointed. After this, 
group B defendants were ordered to be 
struck off the record by the District Court 
and the order striking the group B defen¬ 
dants off the record was confirmed by this 
Court in Civil Revision No. 254 of 1936.* 
The defendants group B thereafter ceased 
to be parties to the mortgage suit. It was 
after they had ceased to be parties to the 
suit that they filed an application asking 
that the appointment of the receiver be 
cancelled, that the receiver be discharged 
from his possession and that the land and 
property be released to them. Affidavits 
were filed and then without further investi¬ 
gation the order which is the subject- 
matter of the present appeal, was passed 
dismissing the application. The defendants 
whom I have referred to as group B, now 
come to this Court in appeal. 

The first point that was raised was whe¬ 
ther an appeal lies. It is urged that this is 
an order and that it is not an order which 
is made appealable under the Code as it is 
not an order which is referred to in 0. 43, 
R. 1. Under this Rule, sub-cl. (s), an order 
under R. 1 or R. 4 of O. 40 is appealable, 
but it is claimed that the present order is 
not one passed under O. 40, R. 1, or R. 4; 
and no other orders under O. 40 are appeal- 
able. It is quite clear that this order can¬ 
not come under R. 4. R. 1 empowers the 
Court to appoint a receiver, to remove any 
person from possession or custody of the 
property, to commit the same to the pos¬ 
session, custody or management of the 
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receiver and to confer certain powers upon 
the receiver. It is argued that what was 
asked for here was an order to remove the 
receiver and the application was dismissed ; 
so the order cannot be said to have been 
passed under O. 40, R. 1. This reasoning, 
in my opinion, is fallacious. B. 16, Burma 
General Clauses Act says: 

Where, by any Act, a power to make any 
appointment is conferred, then, unless a different 
intention appears, the authority having power to 
make the appointment shall also have power to 
suspend or dismiss any person appointed by it in 
exercise of that power. 

In my opinion O. 40, R. 1 must there¬ 
fore be regarded as giving authority to the 
Court to remove the receiver, and if an 
application is made to remove the receiver 
then the dismissal of that application must 
be regarded as an order passed under 
O. 40, R. 1, as the right of appeal is given 
generally to all orders passed under O. 40, 
R. 1. If O. 43, R. 1 is examined carefully 
it will be seen that in some cases the right 
of appeal is given generally to all orders 
under a certain rule, but in others the 
right of appeal is only given to certain 
orders passed under that rule. For in- 
stance, O. 43, R. 1 (v) makes appealable 
an order refusing the grant of a certificate 
under R. 6, O. 45 but apparently does not 
make appealable an order under that Rule 
granting the same kind of certificate. O. 43, 
R. 1 (t) makes appealable an order of refu¬ 
sal to re-admit or to re-bear an appeal, hot 
does not make appealable an order allow, 
ing re-admission or re-hearing. We were 
referred to 20 C W N 789.^ In the judg. 
ment occurs the following passage; 

This is not a case of an application for appoint¬ 
ment of a Receiver or of a refusal to appoint a 
Receiver. In substance it is one for the removal 
of a Receiver who has already been appointed. 
Therefore I think that no appeal lies. 

No reasons whatsoever are given for this 
opinion. A different view however was 
taken by the Calcutta High Court in 53 
Cal 319^ in which it is laid down that an 
appeal lies against an order removing a 
Receiver, and this case has been accepted 
and officially reported, whereas the other 
case has not; in addition to this the judg¬ 
ment in this case gives full reasons for 
coming to the conclusion to which it came, 
and the General Clauses Act has b^n 
referred to as giving the right . I think 

1. Eastern Mortgage and Agency Go. Ltd. ▼. 

Fremananda fiaha, (1916) 3 A I R Gal 824— 

34 I 0 789=23 0 L J 217=20 OWN 789. 

2. Sripati Datta v. Bibhuti BhosanDatta, (1926) 

18 A I R Gal 693=92 10 940=63 Gal 319. 

S 


• See A I R 1937 Rang 861. 
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it unnecessary to give further authority— 
|I hold that an appeal lies. To turn now to 
the merits of the case, the present appel. 
lants whom I have referred to above as 
group B, are no longer defendants in the 
mortgage case. They are no longer parties 
to the case. If they were in possession of 
the land at the time when the Receiver 
took charge of the land, they were wrongly 
ousted by the Receiver unless they were 
liable to be ousted either by the plaintiff 
or by the other defendants in the case. 
This I think is manifest from O. 40, 
R. 1 (2) which says: 

Nothing in this Rule shall authorize the Court 
to remove from the possession or custody of pro* 
pert; any person whom any party to the suit has 
not a present right so to remove. 

The learned Judge in bis order refers to 
1 Rang 770.® In that case a Receiver was 
appointed to properties belonging to A 
and also to properties belonging to B and 
B was subsequently held to be wrongly 
joined and dismissed from the suit. The 
Court ordered the properties to be returned 
to B and held that the Receiver’s possession 
was wrongful ab initio. The learned Judge 
referring to this case says : 

It is not known whether or not the property 
mentioned as B's in the case under reference was 
under a mortgage, or whether the regular suit was 
of the same nature as the present one. 

He goes on to say: 

In the present suit, the property over which the 
Receiver was appointed is under very heavy mort¬ 
gage to the petitioners who are contesting the title 
Bet up by the present respondents adverse to them 
as well as to the mortgagors. 

The learned Judge appears to have over¬ 
looked the fact that the property in itself 
was not under mortgage. What was claim¬ 
ed to be mortgaged was the right, title 
and interest of the defendants who are 
still defendants in the case. The defen- 
dants who have been dismissed from the 
case are now in the position of complete 
outsiders. This being so, if the property 
was in the actual possession of the group B 
Idefendants and if neither the plaintiff nor 
ithe group A defendants had any present 
irights to remove the group B defendants 
from possession of the property, the Court, 
by appointing a Receiver, hetd no right to 
oust them. The learned Judge seems to 
have gathered from the judgment of this 
Court in Civil Miscellaneous Appeal No. 27 
of 1935, that the defence in the regular 
8nit had not disolosed any prima facie title 

8. If. 8. Nalkwara t. Ma Aye Byu, (1934) 11 
A I B Bang 181379 I 0 7S43l Bang 770. 
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in the group B defendants. But that was 
not conclusive nor considered final judg¬ 
ment. If the present appellants were in 
possession and if none of the other parties 
to the suit had the right to remove them 
from their possession, then the Receiver 
could not remove them from their posses¬ 
sion and should now be ordered to give the 
land back to them. No full enquiry has as 
yet been held with regard to the fact or 
the nature of the possession at the time 
that the Receiver was appointed and this 
will have to be held before orders can 
finally be passed on the present applica¬ 
tion. For these reasons I would allow the 
appeal, set aside the order dismissing the 
application for the removal of the Receiver 
and would direct that the District Court 
do hold an enquiry : (l) as to whether the 
present appellants were in possession of the 
land at the time the Receiver was appoint¬ 
ed and (2) if they were in possession, whe¬ 
ther, at that time, the plaintiff or the other 
defendants had the right to remove them. 
After holding this enquiry the Judge will 
pass orders keeping in mind the provisions 
of O. 40, R. 1 (2). Coats of this appeal, 
advocate’s fee five gold mohurs, will be 
decided by the ultimate result of the appli¬ 
cation for removal of the Receiver. If 
appellants are successful, they will get their 
coats from the respondents; if the appel¬ 
lants are unsuccessful, then they will bear 
respondents’ costs of this appeal. 

Mosely J. — I agree. 

r.m./r,k. Order set aside. 
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Macknet J. 

Daw Dwe and another — Applicants. 

V. 

U Ban Hla — Respondent. 

Civil Revn. No. 158 of 1937, Decided on 
2nd December 1937, against order of 
Township Court, Insein, D/- 8th March 
1937. 

Civil P. C. (1908), O. 23, R. 1 (2) (•) and 
(b) — Cl. (b) net limited to caaei in which 
Court thinks that suit must necessarily fail^ — 
There may be other sufficient grounds on which 
it is proper to allow plaintiff to withdraw suit. 

The two sub-cls. (a) and (b) of O. 38, R. 1 (2) 
are worded In an entirely different manner and are 
intended to cover different ciroumetanoee. 01. (b), 
which omlta any reference to a fallnre of suit, 1# 
not limited to oases in which the Court thinks 
that the salt mast necessarily fail. There may be 
other soffioient grounds on whiob it is proper to 
allow the plaintiff to withdraw bis suit. 

[P 890 0 33 
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Where a plaintiS suing for recovery of money 
due by way of interest on a mortgage, together 
with the amount of municipal taxes paid by him 
to prevent the land being sold foe default, subse¬ 
quently applies for leave to withdraw his plaint 
with liberty to bring a fresh suit so as to 
include in his claim the principal amount due on 
the mortgage as well, the Court granting such 
leave exercises its discretion properly. It is quite 
possible that the original plaint might appear 
defective in its method of seeking to attain the 
plaintiff’s desire and that the plaintiff seeking to 
recover the interest due without losing his rights 
as mortgagee feared that to persevere in the suit 
might result iu its becoming impossible for him to 
recover the principal amount. That is a circum¬ 
stance which justifies the Court in allowing him to 
withdraw the suit with leave to bring a fresh suit 
including the prayer lor recovery of interest as 
well as one for recovery of the principal : A I R 
2936 Bom 28 ; A 1 R 1924, Rang 249 and 10 Mad 
160, Eel. on. [P 391 0 2] 

N. E. Bhattacharyya —/or Applicants. 

Anklesaria — /or Respondent. 

Order.—The plaintiff.respondenfc,U San 
Hla, sued the defendants-applicants, Daw 
Dwe and Peer Ahmed, in the Township 
Court of Insein for recovery of a sum of 
money being interest due on a mortgage 
by the defendants in his favour together 
with the amount of the municipal taxes 
paid by the mortgagee in order to prevent 
the land from being sold for default. The 
plaintiff announced in his plaint that at 
present he asked only for this relief reserv¬ 
ing bis claim to repayment of the principal 
of Rs. 500 to a later date. In the course of 
the proceedings the plaintiff, who had ori¬ 
ginally not been represented by an advocate, 
engaged a lawyer and on his advice filed an 
application for leave to amend his plaint 
so as to include the recovery of the amount 
due on the mortgage ; that is to say he 
wished to convert the suit into a mortgage 
suit. The learned Township Judge declined 
to allow an amendment because he thought 
that to do so would be to alter the title of 
the suit entirely. He was of the opinion 
that the plaintiff’s proper course was to 
obtain leave of the Conrt to withdraw his 
plaint with liberty to institute a fresh suit 
in respect of the mortgage suit in question. 
Accordingly the plaintiff prayed for such 
leave and the Court, after hearing the 
parties, granted leave to withdraw with 
liberty to file a fresh suit. In his order the 
learned Township Judge added the words 
“with costs”. This was interpreted by the 
drawer of the decree to mean that it was 
the defendants that had to pay the costs 
of the plaintiff. This is obviously a mistake 
as is admitted by the learned counsel for 
the respondent. I am quite sure that the 


learned Township Judge intended that the 
plaintiff should pay the costs of the defen¬ 
dants. His order must be altered to make 
this clear. The applicants object to the 
order of the Township Court on the ground 
that in granting leave to withdraw, it 
exceeded its powers under 0. 23, Rule 1, 
sub.rule (2), Civil P. C., which reads as 
follows : 

(2) Where the Court is satisfied : (a) that a suit 
must fail by reason of some formal defect, or (b) 
that there are other sufficient grounds for allowing 
the plaintiff to institute a fresh suit for the 
subject-matter of a suit or part of a claim.it may, 
on such terms as it thinks fit. grant the plaiotiB 
permission to withdraw from such suit or abandon 
such part of a claim with liberty to institute a 
fresh suit in respect of the subject-matter of such 
suit or such part of a claim. 

Learned counsel for the applicants argues 
that the weight of authority is in favour 
of the interpretation of the phrase “other 
sufficient grounds” in the sense of grounds 
ejusdem generis with a formal defect. He 
argues that it cannot by any means be 
maintained that there was anything like a 
formal defect in the plaint as originally 
filed. I am myself inclined to doubt that 
the effect of this clause should be too rigo¬ 
rously restricted. The two sub.els. (a) and 
(b) are worded in an entirely different 
manner and it seems to me that they are 
intended to cover different circumstances. 
With great respect I agree with the obser- 
vatioDS of the learned Chief Justice of the 
High Court of Bombay in 59 Bom 114.^ 
He points out that Cl. (a) says that the 
Court must be satisfied that the suit must 
fail by reason of some formal defect and 
Cl. (b) omits any reference to a failure of 
the suit. He observes : 

I have no doubt whatever that Cl. (b) ie not 
limited to cases in which the Court thinks that 
the suit must necessarily fail. There may be other 
sufficient grounds on which it is proper to allow 
the plaintiff to withdraw his suit. No doubt the 
two clauses must be read together, and one has in 
Cl. (a) an illustration of the sort of reason whioh 
the Legislature thought would be sufficient, and 
in that way Cl- (a) may, to some extent, limit the 
generality of the words in Cl. (b), but I am not 
prepared to go farther than that in limiting the 
very wide discretion which is conferred by Cl. (b). 

The only case of this High Court which 
has been brought to my notice is the case 
in 2 Bang 66.* In this case the plaintiff 
had instituted two suits on the same date 
of such a nature that it was pos sible that 

1. Bai Mahakor y. Bhikbabhai Sankal Cfaand, 

(1936) 22 A I R Bom 28 = 164 I 0 663 = 69 

Bom 114=86 Bom L R 1110. 

2. Sahib & Co. v. K. M. Adamsa, (1924)11 AIR 

Rang 249=811 0 465=2 Rang 66. 
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i( he were successfnl in the Bret he might 
be debarred under the provisions of 0. 2, 
B. 2, Civil P. G., from succeeding in the 
second suit. He applied to the Court for 
liberty to withdraw both suits and institute 
a fresh suit in respect of the subject-matter 
of the two suits. His applications were 
rejected and the plaintiff applied to this 
High Court to revise the order rejecting 
the applications. Lentaigne J. observed: 

In my opinion the provisions of 0. 23, B. 1 (2), 
are intended to authorize the granting of relief 
inter alia in cases in which the formal defects 
rendering the relief desirable are defects of legal 
formalities prescribed by the Code or other such 
legal defects, and that in suitable cases relief 
should be granted whether the defects arise from 
a mistake of law or from a mistake of fact. I may 
also add that even if the plaintiff did in fact rea* 
lize that there was a doubt as to his legal right to 
institute two suits instead of one, I do not think 
that it would be any ground for refusing to allow 
him to correct a bona fide mistake. 

Lentaigne J. further observed : 

The expression ‘formal defect' must be given a 
very wide and liberal meaning and presumably as 
oonnotlng defects of various kinds which are not 
defects affecting the merits of the case on substan* 
tial questions (including equities and estoppels) 
reasonably arising between the parties. The ex¬ 
pression, as used in this Rule, appears to be cap¬ 
able of such a wide meaning, and it is difficult to 
-fix on any more restricted meaning which could 
-have been reasonably intended by the Legislature. 

Lentaigne J. then at page 78 dealt with 
the argument 

•that though the second suit might fail by reason 
of a formal defect under O. 2, Rule 2, the same 
formal defect does not apply to the first suit which 
could be decreed in lull notwithstanding any 
defect alleged in the case. So far as Cl. (a). O. 23, 
Buie 1 (2), is concerned, that might appear to be 
correct as regards the claim as originally framed 
in such suit ; but I think that the case would 
come within 01. (b), when it is admitted or con¬ 
tended by the defendant that the cause of action 
of the first suit includes the claim of the second 
suit and that such portion of the claim on such 
cause of action must fail if the plaintiff is not 
given relief under O. 23, R. 1 (2). An amendment 
of the plaint might save a portion of that wider 
-olaim but it would not save it all. 

These remarks seem to be not inappli- 
cable to the present case. Lentaigne J. 
a<X}ordingIy set aside the order of the lower 
■Court refusing to grant leave to withdraw 
and institute a fresh suit. In the course of 

vr® ^®°taigne J. referred to 10 

Mad 160. I notice that this was a suit 
brought to recover the principal and in¬ 
terest due on a mortgage, which had been 
i^tituted after a suit brought to recover 
• the interest only had been withdrawn with 

8. Veakato ShetU ▼. Baaga Nayak, (1887) 10 
Uad UO. 


Rangoon 391 

permission to Ble a fresh suit. It was 
argued that in spite of leave to withdraw 
having been given the second suit was 
barred. With this aspect of the case we are 
of course not concerned. But it is clear 
from the observations of the learned Judges 
who decided the case that they approved of 
the order of the original Court in allowing 
the first suit to be withdrawn. They say : 

The obvious intention of the Court which made 
the order was to allow the respondent to sue for 
principal and interest instead of compelling him 
to proceed with his olaim for interest alone, in 
which case any second suit for the principal 
would have been met by the plea that the suit is 
barred by S. 43 of the Code (now O. 2, R. 2) ; and 
if the contention now raised were to prevail, the 
anomaly would be presented of an order made by 
a competent Court as to a matter within its dis* 
cretioD to which order no legal effect would be 
given. S. 373 (now O. 23, R. 1) was presumably 
intended to allow of mistakes or omissions being 
corrected within the discretion of the Courts con¬ 
cerned, and we do not think it necessary to hold 
that Sec. 43 is a bar to the entertainment of the 
present suit. 

In the present case it is quite pos- 
sible that the respondent’s plaint might 
appear defective in its method of seek, 
iog to attain the plaintiff's desires. The 
plaintiff who wishes to recover the inte- 
rest due without losing his rights as mort. 
gagee feared that to persevere in the suit 
might result in its becoming impossible 
for him to recover the principal amount. 
That is surely a circumstance which would 
justify the Court in allowing him to with- 
draw his suit with leave to bring a fresh 
suit including the prayer for recovery of 
interest as well as one for recovery of the 
principal. Having regard to the conse¬ 
quences which might ensue, there is no 
doubt that his plaint might be held defec¬ 
tive in form, and adopting the interpreta¬ 
tion approved by the learned Chief Justice 
of Bombay in the case cited above, I am of 
the opinion that the Township Court exer- 
cised its discretion properly in granting the 
leave. This application therefore is dis¬ 
allowed. The order of the Township Court 
is confirmed save that it shall be altered so 
as to make it clear that it is the plaintiff 
who should pay the costs in the Township 
Court in any case and as a condition of 
availing himself of the leave. The appli- 
cants shall pay the costs in this Court: 
advocate’s fee two gold mohurs. 

b.m./b.e. Application dismissed. 


Daw Dwe V. U San Hla (Mackney J.) 
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FULL BENCH 

Roberts C. J., Dunklet and 
Bratjnd JJ. 

U. C. Dey — Applicant. 

V. 

Bangalee Young Men’s Co-operative 
Credit Society Ltd. — Respondents. 

Civil Revn. No. 117 of 1938, Decided on 
22nd July 1938, against decree of Small 
Cause Court, Rangoon, D/. 7th March 1938. 

(a) Burma Co-operative Societies Act (6 of 
1927), S. 50 (2) (f) — Rules made under — 
Burma Co-operative Societies Rules (1931), 
R* 15 — Jurisdiction of Civil Courts is barred. 

The rules made uuder the Burma Co-operative 
Societies Act take away by implication the juris¬ 
diction of the Courts in respect of disputes con¬ 
templated under R. 16 : (2S32) 8 Ding 394, Bel. 
on; AIR 1937 Rang 363, Exi>l. (P 393 C 1] 

(b) ^ Civil P. C. (1908), S. 9 — Jurisdiction — 
Special tribunal appointed by statute — Civil 
Court’s jurisdiction is barred. 

Where a special tribunal, out of the ordinary 
course, is appointed by an Act to determine ques¬ 
tions as to rights which are the creation of that 
Act, then, escept so far as otherwise expressly 
provided or necessarily implied, that tribunal’s 
jurisdiction to determine those questions is exclu¬ 
sive : 31 Bom 604, Bel. on; Case law referred. 

[P 393 C 2] 

Dr. Rauf — for Applicant. 

Dangali — for Respo7idents. 

Roborts C. J. This case has come 
before the High Court in revision from a 
judgment of the Third Judge of the Small 
Cause Court, Rangoon, and has been re¬ 
ferred to a Full Bench for determination 
of the point of law involved. The defen¬ 
dant in the suit was one of two guarantors 
on a bond and was sued as such by the 
respondent society, it having been the prac¬ 
tice to entertain suits of this character by 
a Co-operative Society against one of its 
members in the law Courts in Burma. By 
the Burma Co-operative Societies Act (6 of 
1927), S. 50 (2) (f), the Local Government 
may, for the whole or any part of Burma 
and for any Co-operative Society or class 
of Co-operative Societies, make rules to 
carry out the purposes of this Act, and in 
particular and without prejudice to the 
generality of this power may provide that 
any dispute touching the business of a 
Co-operative Society between members or 
past members of the Society or persons 
claiming through a member or past mem¬ 
ber or persons so claiming and the Com- 
mittee or any ofQcer shall be referred to 
the Registrar for decision or if he so directs, 


to arbitration, and shall prescribe the mod& 
of appointing an arbitrator or arbitrators 
and the procedure to be followed, etc. By 
Rule 15 (l) (b) of the Burma Co-operative 
Societies Rules 1931, every dispute touch, 
ing the business of a Co-operative Society, 
between a member or past member or per- 
sons so claiming and the Committee or any 
oflicer of the Society shall be referred to 
the Registrar. S. 9, Civil P. C. says: 

The Courts shall (subject to the provisions 
herein contained) have jurisdiction to try all 
suits of a civil nature excepting suits of which 
their cognizance is either expressly or impliedly 
barred. 

In my opinion the point raised is amply 
covered by authority. But before passing 
to consider it, I desire to observe that it 
appears to me that the Rule would be 
unnecessary altogether if by its application 
the jurisdiction of the Courts was not taken 
away; parties to a dispute could always 
agree to refer it to the Registrar and in 
these circumstances the Rule would be un¬ 
necessary; whereas if the Rule is not to 
take away the jurisdiction of the Courts 
when the parties in dispute have not agreed 
to submit the matter to the Registrar, it 
would become a dead letter. The leading 
authority on this point appears to be the 
case in (1832) 8 Bing 394,^ an authority 
which has remained unquestioned for over 
a hundred years. The action was brought 
against the defendants for money had and 
received by them to the use of the plain- 
tiff. The defendants were trustees of the 
Mildenhall Bank, which was a savings 
bank to which the provisions of 9 Geo. IV,. 
Chap. 92 applied. By S. 45 of that statute 
it was provided: 

That in case any dispute shall arise between 
any such institution or any person or persons 
acting under them, or any individual depositor 
therein the matter so in dispute shall be referred 
to the arbitration of two different persons to be 
chosen and appointed in the manner therein 
pointed out, etc. 

Tindal C. J. said: 

It is undoubtedly true that the jurisdiction of 
the superior Courts of Westminster is not to be- 
ousted, except by express words or by necessary 
implication : . .. yet, where the object and intent 
of the statute manifestly requires it, words that 
appear to be permissive only shall be construed as 
obligatory, and shall have the effect of ousting 
the Courts of their jurisdiction . . . Now in this 
case the Legislature has enacted that disputes of 
the description of the present * shall be referred ’ 

words which, in their natural force, denote an 
obligation, not a permission only : and unless 
these words are construed to be compulsory on the 
plaintiff, they mean nothing. If th ey are not com - 

1. Crisp V. Bunbury, (1832) 6 Bing 394=1 Moorfr 
& Scott 646=1 L J (NS)0 P 112=84 BE747. 
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palsorj on the plaintiff, neither can they he so, 
upon any principle of fair construction, upon the 
defendant. And if recourse to arbitration is not 
intended except v.-ben both parties choose to adopt 
it, then indeed the Act is made a dead letter; for it 
would be competent for both parties to refer the 
dispute to arbitration if they both agree upon it, 
without the intervention of the statute. 

Adopting the phraseology which the 
learned Chief Justice later employed, it is 
clear that in the present case the remedy 
by action is taken away and that of refer- 
ence to the Registrar is substituted in its 
place. The case which I have cited is fol¬ 
lowed in principle by the cases in (1855) 2 
Kay & J 211,2 (1849) 5 Dowl &. h 679=79 
E R 892^ and (1883) 23 Ch D 103.* In 
(1884) 9 A C 260^ it was held that when 
therulesof a Benefit Building Society estab¬ 
lished by statute provided for the settle¬ 
ment by arbitration of disputes between 
the society and any of its members, the 
High Court could not entertain an action 
by the society against a member for money 
due to it under covenant in mortgage deeds 
executed by the member as such to the 
society. The point upon which Lord Sel- 
borne delivered a dissenting judgment was 
that the disputes which had arisen were 
pot in so many words defined as matters 
in dispute between the society or any per¬ 
son acting under them, and any individual 
member thereof, or person claiming on 
account of any member. In this judgment 
Lord Blackburn expressly referred to the 
decision in (1832) 8 Bing 394^ to which I 
have referred. I entertain no doubt that 
the rules made under the Burma Co.opera, 
tive Societies Act take away the jurisdic¬ 
tion of the Courts in respect of disputes 
contenaplated under R. 16. 

It is clear that in India the same princi¬ 
ple has been accepted that where there 
pas been a special tribunal set up, the 
jurisdiction of the Civil Courts has often 
been held to be barred : 42 C W N 391,® 

12 Mad 106^ (a case under the Madras 

3. Armlkage v. Walker. (1865) 2 Kay & J 211=2 
?ur (N B) 18=110 R R 188. 

8. Ex parte Dayne, (1840) 6 Dowl & L 679=18 
L J Q B 197=79 BR 892. 

4. Hack V. LosdoD Provident Boilding Society. 

(1803) 28 Ch D 108=62 L J Ch 641=48 L T 
247=81 W R 892. 

6. Manioipal Permanent Investment Boilding 
Society v. Kent, (1684) 9 A C 260=63 L J 
Q B 290=61 LT 6=82 WR 601=48 JP 862. 

6. Dacca Covoperatlve Isdustrlal TJdIod» Ltd. y. 
Dacoa Co-operative Bankha Sllpa Bamitiea 
Ltd. (1988) A I B Cal 827=49 0 W N 891 
=1 L R (1988) 2 Cal 108. 

T. Bamaohandca ▼. fieoreUry of Btete, (1889) 19 
Mad 106. 


Forest Act) and ,43 Bom 221.® In this 
latter case it was held that the decision of 
a Collector of Customs under S. 182 Sea. 
Customs Act 1879, was final and that the 
Lourts would not intervene when certain 
Sliver imported into British India without 
payment of duty was confiscated by him. 
In 47 All 374® the election of directors of 
a co-operative society being part of the 
business thereof the Court held that the 
intention of the Co-operative Societies Act, 
1912, in India was that this and any dis. 
pute of similar character should be referred 
for the decision of the Registrar or the 
arbitrators appointed by him in accordance 
with the rules made under S. 43 and not 
to the Civil Court. They accordingly held 
that a suit brought by two preference 
shareholders in the Muthra District Co- 
operative Bank for a declaration that the 
four defendants had not been legally elected 
directors of the Bank and for an injunction 
to restrain them from acting as such was 
not maintainable. In 31 Bom 604^® Jen¬ 
kins C. J. said at p. 609 : 

But where a special tribuoal, out of the orffi. 
nary course, is appoiuted by an act to determine 
questions as to rights which arc the creation of 
that Act, then, except so far as otherwise ex- 
pressly provided or necessarily implied, that 
tribunal’s jurii-diction to determine those ques¬ 
tions is ezeiusivo. 

It is an essential condition of those rights that 
they should bo determined in the manner pres¬ 
cribed by the Act to which they owe their exist¬ 
ence. In such a case there is no ouster of the 
jurisdiction of the ordinary Courts, for they never 
had any; there is no change of the old order of 
things ; a now order is brought into being. 

Our attention has been called to a 
dictum of Mosely J. in 1937 R L R 399'^ 
in which he says that there is nothing in 
B. 16 expressly barring the jurisdiction 
of the Courts. This dictum in its terms 
does not deal with cases of implication, 
and we are satisfied that the learned Judge 
was merely emphasizing the fact that in 
the particular case he was governed by 
express words. The argument for the res- 
pondenta, if carried to its logical conclu¬ 
sion, would lead to an express disregard of 
the term of S. 9, Civil P. C., which clearly 

8. Ganesh Mahdev v. Secretary of State, (1919) 6 
AIR Bom 80=49 I 0 427=48 Bom 221= 
21 Bom L B 27. 

9. Oopi Nath v. Ram Nath. (1926) 12 A I B AU 

366=^6 I 0 685=47 All 874=28 A L J 129. 

10. BhaUbankar Nanabbal v. Municipal Oorpora- 

tloo of Bombay, (1007) 81 Bom 604=9 Bom 
L R 417. 

11. Manng Kyaw Tha ▼. Oo-operative Town Bank, 

Henada. (1987) 24 A I B Bang 868=178 1 C 
877=1987 BLR 899. 
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contemplates that the x’^risdiction of the 
Courts may by necessary implication be 
avoided. In my opinion therefore this 
application in revision must be allowed, 
and the decree passed by the Third Judge 
of the Rangoon Small Cause Court must 
be set aside and the suit of the plaintiff, 
respondent society dismissed with costs in 
both Courts, advocate’s fee in this Conrt 
five gold mohurs. 

Braund J.—I agree and have nothing 
to add. 

Dunkley J. I am of the same opinion. 
The applicant was sued as guarantor on a 
bond for the repayment of money borrowed 
from the respondent Co-operative Credit 
Society by one of its members. The appli. 
cant is also a member of the society. By 
R. 35 of the Burma Co-operative Socie. 
ties Rules, 1931, framed by the Govern¬ 
ment of Burma under S. 50 (2), Burma 
Co-operative Societies Act, 3927, every 
dispute touching the business of a co.opera¬ 
tive society between a member and the 
committee of the society shall be referred 
to the Registrar. It is conceded on behalf 
of the respondent society that the recovery 
of this loan is a 'dispute touching the 
business of a co-operative society,” but it is 
urged, that R. 15, so far as it purported to 
restrict the jurisdiction of the Civil Courts 
must be construed strictly, and that in 
strictness the dispute is between the appli. 
cant and the society, and therefore does 
not fall within the scope of R. 15. This is 
an ingenious attempt to draw a distinction 
for this particular purpose between the 
society and the committee of the society. 
Now, under S. 31 of the Act the society 
is a body corporate and under S. 2 (b) the 
committee means “the governing body to 
whom the direction of the affairs of the 
society is entrusted”. The suit for the 
recovery of the loan must, under S. 31, be 
brought in the name of the society but 
there can be no dispute with the society as 
such. The suit was brought by resolution 
or order of the committee as the governing 
body of the society, and therefore the dis¬ 
pute was in the strictest sense between the 
applicant and the committee. S. 9, Civil 
P. G., enacts that the Courts shall have 
jurisdiction to try all suits of a civil nature 
excepting suits of which their cognizance 
is either expressly or impliedly barred. In 
1937 R L R 399^* my brother Mosely J. 
pointed out that the jurisdiction of the 
Civil Courts is not expressly barred by 
R. 15 of the Burma Co-operative Societies 


(Roberts C. J.) ft. I. 

Rules, 1931, but he did not go on to con. 
sider whether the jurisdiction of the Courts 
is barred by implication. That it is so 
barred is plain from the simple fact that 
as stated by my Lord the Chief Justice, if 
a dispute of the nature contemplated by 
the Rule could be brought by either party 
before the Courts for decision, the Rule 
would be of no force or effect. 

b.d./r.k. Petition dismissed. 
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Roberts C. J. and Bunklet J. 

In the matter of U Kun, Barrister.at. 
law. 

Civil Misc. Apple. No. 60 of 1937, Deoi. 
ded on 10th November 1937. 

(a) Legal Practitioner—Conviction—Casecent 
Bar Council for enquiry—Bar Council should 

merely record conviction and issue notice to 
show cause why disciplinary action should net 
be taken. 

Where a legal praotitioner has been convicted of 
a crimtDal offence and his case is sect to the Bar 
Council for enquiry todetermine ifanydisciplinary 
action was called for, the Bar Council should merely 
record the conviction and should call on the legal 
practitioner to show cause why action should not 
be taken agiinst him. It is not open to it to justify 
the action of the legal practitioner. [P 395 0 1] 

(b) Defamation — Justification only under 
exceptions to S. 499,1. P. C., or other privilege. 

No man can ever be justified in disseminating 
defamatory matter unless he can bring himself 
within one of the exceptions to S. 499,1. P, C., or 
unless his action is privileged in other respects. 
Having held that a person did not aot in good 
faith it must be wrong to say that he was justified 
in acting as he did. [P 395 Q l, 3 ] 

(c) Legal Practitioner—Disciplinary action— 
Criminal proceedings finally concluded against 
legal practitioner — Presumption is that they 
were correct—Enquiry for disciplinary action 
—Whether facts show moral turpitude is to be 
seen. 

When criminal proceedings are taken against a 
pleader or an advocate and finally conclnd^, they 
must be taken to have been rightly decided, and 
the question to be determined in a subsequent 
enquiry as to whether the advocate or pleader 
ought to have disciplinary action taken against 
him is whether upon a perusal of the facts and 
circumstances disclosed in the evidence in the cri. 
minal proceediugs his offence has been one imply- 
ing a defect of character which unfits him to be a 
pleader or advocate. Snch a defect of .character 
normally involves moral turpitude. [P 395 0 9] 

U Tun Byu, Government. Advooate — 

for the Crown. 

Campagnac — for Respondent. 

Roberts C. J. —This ease comes before 
ns for such action as it may appear ought 
to be taken nnder the Bar Gonnoils Act 
1926, one U Kan, an advocate of this High 
Conrt, having been convicted of the offence 
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of defamation, contrary to S. 499,1. P. 0., 
and having been required by the Magistrate 
to enter into a bond and to come up for 
judgment when called upon within a period 
of two years, under the provisions of 
S. 662, Criminal P. C. The advocate thus 
convicted did not appeal against his con. 
viction, and we must take it for all pur. 
poses therefore that that conviction was 
right. An enquiry has been held by a 
Tribunal of the Bar Council into his conduct 
with a view to seeing whether he has done 
anything which seems to indicate the neces. 
sity of taking disciplinary action against 
him, and the Tribunal, we think, should 
have merely recorded the fact that he had 
been convicted of an offence and have asked 
ihim to show cause why no disciplinary 
action should be taken against him. But 
the Tribunal framed charges which involved 
a consideration of the law of conspiracy 
and which also included an allegation that 
he had published the defamatory matter 
knowing it to be false; and they exonerated 
|him of guilt on the charges thus framed. 
They have even gone further and said that 
he was justified in the action which betook. 

The charge brought against him in the 
Magistrate's Court and the matters out of 
which these incidents arose form the writ, 
ing of a letter by the advocate to the Begis. 
trar of the High Court inviting him to call 
for papers and institute enquiries upon cer¬ 
tain allegations made in affidavits of which 
the advocate enclosed copies. The affidavits 
contained charges which were clearly defa- 
matory and if untrue of a scurrilous nature: 
and by writing in the way he did, we are 
clearly of opinion that as a responsible 
citizen he was disseminating defamatory 
matter and making himself responsible for 
its republication. We think that if he bad 
desired to take any action and bad been 
taking action in good faith, he would have 
adopted a course different from that which 
he did, and the Magistrate who tried the case 
—and beyond whose judgment we cannot 
go—took the same view and arrived at a 
finding of fact which we cannot disturb 
that U Kun had not in all the circum. 
stances of the case acted in good faith in 
forwarding the affidavits in the way he did. 
It is therefore necessary to say that the 
Committee of the Bar Council must be held 
wrong in declaring that he was justified in 
ithe action which he took. No man can 
jever be justified in disseminating defama. 
tonr matter unless he can bring himself 
within one of the exceptions to S. 499, 
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I. P. C., or unless his action is privileced in 
other respects. Having been held thlf 
did not act in good faith it must hn ^ 

he did. “ actiniae 

meZ™ oTg“.rwhrhr 

to him the matter is rather MereZIt 

has been held foUowing a number of deoi 
ded cases m this H,gh Court and elsewK, 
that when orimmal proceedings are taken 
against a pleader or an advocate and finally 
concluded, they must be taken to have been 
rightly decided, and the question to be 
determined in a subsequent enquiry as to 
whether the advocate or pleader ought to 
have disciplinary action taken against him 
is whether upon a perusal of the facts and 
circumstances disclosed in the evidence in 
the criminal proceedings, his offence has 
been one implying a defect of character 
which unfits him to be a pleader or advo. 
cate. Such a defect of character normally 
involves moral turpitude. 

We are of opinion that in this case the 
action of U Kun was exceedingly ill.adviaed. 
He took some part in the preparation of 
some of the affidavits, and the nature of the 
allegations made in them made it desirable 
for him to have corroborative material if any 
action were to be taken by him, and also to 
have pointed out that he was merely pas¬ 
sing on information in good faith for what 
it was worth with the object of an enquiry 
being held and with bona fide intentions. 
But we do not think, while it is not open 
to us to question the propriety of the cri. 
minal conviction, that what he has done is 
of such a nature as to render him to be 
unfit to be an advocate, or even to call for 
any disciplinary action on our part beyond 
saying that we trust that responsible 
citizens, when afforded the opportunity of 
making charges against persons (whether 
known to them or not) of which they have 
not ascertained the truth, should be careful 
not to aggravate the defamatory nature of 
the matter by lending their support to an 
implied acceptance of it without careful 
investigation into its nature. As I say, we 
have come to the conclusion that in all the 
circumstances no further action need be 
taken in this matter, but U Kun will have 
to pay the costs of the Bar Council enquiry 
and the hearing before this Court: 10 gold 
mohurs before the Bar Council and 10 gold 
mobnrs here. 

Dankley J. —I agree. 

B.D./B.E. Order accordingly. 
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Roberts C. J. and Dunkley J. 

U Eiiidazibatha — Appellant. 

V. 

V Zaneinda — Respondent. 

First Appeal No. 113 of 1937, Decided 
on 27tli January 1938, against decree of 
High Court, D/. 13bh July 1937. 

Buddhist Law (Burmese)—Sayadaw or pre* 
siding monk of a Kyaungtaik which is sanghika 
and not poggalika property is not entitled to 
evict a monk merely on ground that he chaU 
lenges his position as poggalika owner in absence 
of proof of any misconduct. 

A Sayadaw or presidiog monk of a kyaungtaik 
which is sanghika and not poggalika property is 
not entitled to evict a monk merely on the ground 
that the latter challenges the position of the 
plaintiff to bo the poggalika owner of the property, 
in absence of proof of any misconduct on his part 
or of such behaviour as would render his eviction 
from the kyaungtaik desirable. The sanghika pro* 
perty does not belong to any particular person or 
group or sect. It partakes of the nature of public 
religious property. When a kyaung becomes 
vacant, there is nothing wrong in a monk who 
comes peaceably in to dwell in the kyaung: AIR 
1931 Rang 125, Rel. on. [P 396 C 2 ; P 397 0 1) 

Desirability of the formation of a trust scheme 
for pagodas and kyaungtaiks pointed out. 

[P 397 C 1] 

Saw Tun Teik — for Appellant. 

Ba Soe — for Respondent. 

Roberts C. J. — In this case the plain, 
tiff.appellant claimed to be the presiding 
Sayadaw of Nyaunggon kyaungtaik in 
Pazuodaung and said that he was elected 
to that position on 14th October 1933 by 
eleven persons who were present and voted 
for him, each representing a kyaung in the 
kyaungtaik. Two other persons were said 
to have been absent from the election, 
there being thirteen kyaungs in the kyaung¬ 
taik in all. What took place at the election 
is evidenced by a document, which has 
become Ex. A, beyond which we need not, 
and indeed must not, look to see the true 
position. That document explains itself, 
and it is clear that the monks decided to 
put some one in spiritual control of the 
kyaungtaik and they also, by the use of 
the word “control’' and by dint of saying 
that it was dangerous not to have a leader, 
appear to have borne in mind the necessity 
of giving temporal headship in addition to 
the person whom they should select. The 
position, when that election had taken 
place, was that the person elected was the 
spiritual and temporal head of the kyaung. 
taik, but it has to be clearly understood 
that the kyaungtaik was not poggalika pro. 
perty. The plaintiff throughout seems to 


have been strongly infused with the idea 
that the property was poggalika and, con¬ 
sequently, as head, or presiding monk, he 
has adopted a view of his own powers and 
rights which are consistent with poggalika 
ownership, but are not quite accurate when 
it is remembered that he is the Sayadaw 
of a kyaungtaik which is sanghika pro¬ 
perty. In relation to that Mr. Saw Tun 
Teik, who appears for the appellant, has 
been obliged to concede that the kyaung¬ 
taik is admittedly sanghika—and, indeed, 
he could hardly have done otherwise in 
view of the clear finding of Maung Gyi J, 
in Civil Regular No. 189 of 1925. 

That being so, we have to consider what 
are the rights of a presiding monk of a 
sanghika property. Such property does not 
belong to any particular person or group 
or sect; it partakes of the nature of public 
religious property. We are of opinion that 
when a kyaung becomes vacant, there is 
nothing wrong in a monk who comes peace- 
ably in to dwell in the kyaung. The pre¬ 
siding monk of a sanghika property may, 
it is true, in certain circumstances, evict a 
monk who is guilty of misconduct. Whe- 
ther it is necessary for him to consult the 
whole of the Sangha before so doing, as 
was the view held by a Pull Bench in 9 
Bang 77,^ or whether he could himself act 
upon proof of a serious misconduct, it is 
not necessary to consider here. But we 
think it only right to point out that the 
authority of the case which I have cited 
shows that the refusal to furnish a list of 
lay residents in the kyaung when called 
upon to do so by the presiding monk of 
the sanghika kyaung was not such mis- 
conduct, under the circumstances of that 
particular case, as would render the pconk 
liable to ejectment. In this appeal we 
notice that the plaintiff has never expressly 
alleged misconduct in the monk whom he 
seeks to evict, and doubtless, as I have 
already explained, this was due to a feeling 
on his part that he was the poggalika 
owner and could evict the monk in ques- 
tion at pleasure. All that he says in his 
plaint is that the defendant claimed to be 
the presiding monk of a kyaung and that 
his defiance of the authority of the plain¬ 
tiff made it impossible for the plaintiff to 
administer the affairs of the kyaungtaik 
and impossible for reasonable rabans to 
live in. That is not a misconduct which 
can justify the presiding monk of a sanghika 

1. U Nanda v. U~Ganda,*U931) 18 A I R Rang 
126=132 I 0 716=9 Rang 77 (F B). 
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and it seems clear to us that the real com. 
plaint of the presiding monk was not that 
the defendant was guilty of any absolute 
misconduct, but that the defendant chal- 
lenged the position of the plaintiff to be 
the poggalika owner and in that respect we 
think that the defendant was undoubtedly 
right. It has been suggested that the de. 
fendant was a trespasser, but we are clearly 
of opinion that there has been no proof of 
any misconduct on his part, or of behaviour 
such as would render his eviction from the 
kyaungtaik desirable. 

Accordingly, in our view the decision of 
the learned Judge in the Court below is 
right, and this appeal must be dismissed 
with costs; advocate’s fee ten gold mohurs. 

Dunkley J.—I agree. 

Note. 

Roberts C. J .—Having given judgment 
upon this appeal we are constrained to add 
a word in relation to the possible forma, 
tion of a trust scheme. The late May 


. proceeding** •xpUln^d 

before Magi.lrale-Woman^Sl 
to police that certain pereon **wpUlS 

—Case investigated bv ***^^'*^ roneat* 
be false—Woman prosecuted und *ownd to 

p.r.. b. Fir., CU..^M.gi“r.,llfe,Si 

‘Otimlnal proceedings’ referred to In 
must be regarded as proceedings before'a m 

trate. A man who makes a false ohi-e 
fails to result m any proceedings before i 
trate. owing to his clumsiness or for some shn^ 
reason, is saved from himself to a certain 
by the actbn ot the peliee in th?„4bg 
case, and he has merely ‘falsely ohareed’ •r-I ? 
neither initiated criminal procwdingf norTauMl 
them to be imtiated. If owiog to hie%reater Si 
he has succeeded in getting the police to arrest hla 
enemy and place him before a Court, then hU 
greater skill has succeeded in involving himself 
perhaps in an offence for which he can he more 
heavily punished, because he would then have 
“caused criminal proceedings to be instituted”. If 
he had gone directly to the Magistrate with the 
idea that the Magistrate will harass bis enemy by 
summoning him to Court, then he has instituted 
criminal proceedings himself and the annoyance 
or dishonour which he has placed on his enemy 
has again made him liable to heavier punishment 

(P 399 0 2; P 400 0 1] 


OuDg J,, a Burmese Buddhist lawyer of 
great erudition, pointed out iu his book 
on Buddhist law, as far back as 1914, 
that religious rights, as against outsiders, 
may be safeguarded and internal disputes 
readily settled by formulating schemes for 
pagodas and kyaungtaiks. No restraint is 
thereby placed upon any religious or spiri. 
tnal independence, but a safeguard is 
obtained against disputes and unhappy dis. 
sensions. In respect of this very kyaungtaik 
similar advice was given by Maung Gyi J., 
but it was neglected, and we cannot help 
feeling that this neglect has led to the 
present state of dissension and bad feeling 
which is much to be deplored. It is pro. 
posed therefore to bring the judgment in 
this case to the notice of the Advocate. 
General in order that he may consider 
whether or not steps should be taken for 
the formulation of a trust scheme in snob 
a way as to prevent continaance of the 
disputes which have unhappily arisen. 

B.M./b.E, Appeal dismissed. 
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BaguiiET j. 


Where therefore one 3/ reported to the police 
that T had committed the offence of rape on her 
and the police investigated the case, and finding it 
to be false, the prosecution of M under 8. 211 was 
ordered, and the case was tried by a First Glass 
Magistrate : 

Beld that the case fell within the first part of 
S. 211 and the trial was legal: 5 All 216; 5 All 598; 
16 All 124 and 14 Cal 633, Rel. on ; 17 Cal 574; 
20 Mad 79 ; A I B 1925 Pat 678 and AIR 1931 
All 269, Dissent. ; 22 Bom 596, Ref. [P 400 C 1] 

E. W. Lambert, Govt. Advocate — 

for the Crown. 

Order.—Ma Ban Gyi has been convicted 
under S. 211, I. P. C., and ordered to pay 
a fine Es. 30, or, in default, one month’s 
rigorous imprisonment, by the Sub.divi. 
sional Magistrate, Kanbalu, who has first 
class powers. The case has been sent for 
by the office with a view to examining the 
legality of the sentence, and it has in con. 
sequence come before me. The facts of the 
case are that Ma Ban Gyi reported to the 
police that Tun Gyaw had committed the 
offence of rape on her. The police investi- 
gated the case, and finding it to be false, 
the prosecution of Ma Ban Gyi under 
S. 211 was ordered, and the case was tried, 
as has been mentioned, by a First Class 


The King 

V. 

Ma Ban Oyi. 

Criminal Revn. No. 731.A of 1937, De¬ 
cided on 23rd December 1937, from order 
of Bab.Divisional Magistrate (l), Kanbaln, 
D/. 16th Aognst 1937. 


Magistrate. Offences under 8 . 211 fall 
under three categories. Anyone who with 
intent to injnre any person institutes or 
causes to be instituted any criminal pro. 
ceedings or falsely charges any person with 
having committed an offence is punishable 
with two years imprisonment, or fine, or 
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Class Magistrate. If such criminal proceed¬ 
ing be instituted on a false charge of an 
offence punishable with imprisonment for 
seven years or upwards (an offence coming 
under the second part of S. 211), the 
offender is liable to imprisonment up to 
seven years, and a ffne in addition, and the 
case can only be tried by a Court of Session 
or a Magistrate of the First Class, and if 
the criminal proceeding is instituted on a 
false charge of an offence punishable with 
death or transportation for life, the case 
can only be tried by a Court of Session. In 
connexion with the present case the charge 
was under S. 376, I. P- C. This being 
punishable with transportation for life, if 
the case came under the second part of 
S. 211, the Magistrate could not deal with 
it himself, but if it came under the first 
part of S. 211, for which the maximum 
punishment is rigorous imprisonment for 
two years, then the Magistrate had power 
to deal with the case, and the punishment 
he has indicted is legal. 

In my view, if the offender has merely 
falsely charged a person of any offence 
whatsoever, the case is triable by a Magis¬ 
trate, and the maximum sentence is two 
years, so that if Ma Ban Gyi instituted, or 
caused to be instituted, criminal proceeding 
charging Tun Gyaw with the offence of 
rape, then her offence comes under the 
second part of S. 211, and is triable only 
by a Court of Session : if, on the other 
hand, she merely falsely charged him with 
having committed the offence of rape, then 
the Magistrate had power to deal with the 
case, and the sentence which he passed 
was legal. For authority on this point 
there seems to be none in Burma, and two 
views have been taken by High Courts in 
India. Allahabad begins with two single 
Judge rulings, 5 All 216^ and 5 All 598, 
in which it was held that if a complaint 
is made to the police that some one had 
committed an offence, and the case is struck 
off by the police and never gets to Court, 
then the person who had made that false 
charge has merely 'falsely charged’ the per¬ 
son against whom he reported within the 
meaning of the first part of S. 211. 

Ca! 633® a Be nch of the High Court of Cal- 

1. Empress of India v. Pitam Eai, (1883) 5 All 

215=1832 AWN 226. 

2. Empress v. Parahu, (1883) 5 All 698=1888 

awn 149. , . ^ , 

3. Queen-Empreas v. Karim Buksh, (1887) 14 Ca 

633. 


and Ghose J. the same view was taken, 
and the cases in 5 All 215^ and 5 All 598® 
were followed. 

Three years later however appeared the 
case in 17 Cal 574.^ This case, despite its 
name, appears to be quite independent of 
the previous Calcutta case, and was started 
by a report of a Sessions Judge, in which 
he stated that 14 Cal 633® was opposed to 
the practice current in the mofussil Courts 
for many years : so a Full Bench of five 
Judges, including the Chief Justice, consi¬ 
dered the matter. The judgment of the 
Bench was delivered by Wilson J» and it 
was decided that a man who sets the crimi¬ 
nal law in motion by making a false charg 
to the police of a cognizable offence in¬ 
stitutes criminal proceedings within the 
meaning of S. 211, I. P. C., and that if the 
offence fell within the description in the 
latter part of the Section, he is liable to 
the punishment there provided. In the 
judgment itself no previous case of any kind 
was referred to. The learned Judge pointed 
out that there are two ways by which a 
person aggrieved can put the criminal law 
in motion: he may make a charge to the 
police, or make a complaint, and it is stated 
that whichever of these methods is adopted, 
the thing done by the accused is the same, 
although they are given different names, 
and in each case the steps that follow are 
governed by the Criminal Procedure Code. 
It was pointed out that the argument arises 
that the Legislature must have meant 
different things when it spoke of ‘institut¬ 
ing proceedings’ and ‘making a charge’, and 
that only what fell within the former 
phrase was within the latter part of the 
Section. The learned Judge said that he 
agreed in this reasoning in one sense and 
not in another. After that his reasoning is 
not very clear to me, and he says he did 
not suppose that the Legislature meant the 
phrases to be mutually exclusive in mean¬ 
ing, so that the instituting of criminM pro¬ 
ceedings must be by something which is 
not a charge, and a charge must be som^ 
thing which is not the institution of cri¬ 
minal proceedings. With respect, it seems 
to me that this argument breaks down, 
because the learned Judge has only envi¬ 
saged two things, namely “making a 
and “instituting criminal proceMingSi 
whereES S. 211 do&ls with th6 thif 

4. Karim Buksh v. Queen-Empress, (1890) 17 
Cal 674. 
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sibility, because it> makes punishable under 
the first part of the Section three things, 
namely, "instituting criminal proceedings," 
"causing to be instituted criminal proceed¬ 
ings” and "falsely charging." An argument 
which might be satisfactory when applied 
to two things is not necessarily satisfactory 
when three things are envisaged. 

Unfortunately however in my view this 
ruling has been followed in 20 Mad 79,® 
where again only "institution of criminal 
proceedings" seems to be referred to, and 
nob "causing of criminal proceedings to be 
instituted." In 4 Pat 472,® in which no 
reasoning is given, it is merely stated that 
17 Cal 574'* contained the correct state¬ 
ment of the law, notwithstanding the 
authority in 16 All 124.^ Allahabad how. 
ever in its official reports still keeps to 
its original view. In 1893 this point was 
again raised, and in the reference the cases 
in 5 All 215.' 5 All 598^ and 14 Cal 633^ 
were mentioned on the one side, and the 
case in 17 Cal 574* was mentioned on the 
other side. The reference was led before a 
Bench, and without further discussion the 
Bench adhered to the earlier rulings of its 
own Court. It is true that in an unofficially 
reported case, a Bench of this Court has 
taken the opposite view, 33 Cr L J 256.® 
The Bench of two Judges preferred to 
follow 17 Cal 574* in preference to the 
other Bench ruling of its own Court. As 
this case has not been reported in the offi. 
oial reports at all, I take it that the official 
view of the Allahabad High Court is still 
that which was given in 16 All 124.^ The 
Bombay High Court has, it would seem, 
not yet published any ruling on this point. 
The question was adverted to in 22 Bom 
596® and on p. 600 the rival views expres. 
Bed in 17 Cal 574* and 16 All 124^ were 
mentioned, and it was stated that there 
has been no ruling on the point of the 
Bombay High Court, and that it was not 
necessary to decide it in that case. 

In my opinion, the proper view is that 
of the Allahabad High Court. 8. 211, as I 
have said, refers to three matters: falsely 

6. QueeD-Empress v. Nnnjunda Baa, (1897) SO 
Mad 79=1 Weir 188=7 M L J 16. 

6. Parmeahwar v. Emperor, (1926) 12 A I B Pat 
678=92 I 0 886=27 Or L J 373=4 Pat 472 
=s7 P L T 667. 

7. Qaeen EtDpress v. Blsheahwar, (1894) 16 All 

124=1894 A W N 10. 

8. Emperor y. Johrl, (1981) 18 A I R AU 269= 

1981 Or G 489=186 I 0 877=88 Or L J256= 
1981 A Ii J 177. 

9. Imperatrix v. Jijlbhal, (1898) 88 Bom 696. 
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charging a person, instituting criminal pro¬ 
ceedings against that person, and causing 
to be instituted criminal proceedings against 
that person. "Criminal proceedings" are 
not defined in the Penal Code, nor in the 
Code of Criminal Procedure. S. 4 (m), Cri. 
minal P. C., defines "judicial proceedings" 
as including any proceeding in the course 
of which evidence is or may be legally 
taken on oath: so, no investigation by the 
police can be a judicial proceeding, although 
it is a criminal matter. However, progress¬ 
ing further through the Criminal Proce¬ 
dure Code, we come at length to Part 6 
which refers to 'Proceedings in Prosecu¬ 
tions," and a little further on, above See, 
190 we get the cross-heading "Conditions 
Requisite for Initiation of Proceedings." 
These proceedings, of course, are enquiry 
proceedings or trials, but they are certainly 
criminal proceedings as well, and in my 
opinion the criminal proceedings referred 
to in S. 211 must be regarded as proceed¬ 
ings before a Magistrate. Taking this view 
the Section can very easily be applied. If a 
man wishes another man to be dealt with 
by the Courts there are two courses open 
to him: be can file a complaint to a Magis¬ 
trate, or he can report to the police. If he 
files a complaint under S. 190, he is initiat- 
ing criminal proceedings; as to that there 
can be no possible doubt. If he makes a 
report to the police, and the police send the' 
man up for trial, also under S. 190, then 
criminal proceedings have been instituted 
against a person, and the man who has set 
the police in motion has caused those cri. 
minal proceedings to be instituted. If 
however the police refuse to initiate pro- 
ceedings, then what has been done is merely 
that a false charge has been made. 

The scope of the Section can then easilyi 
be grasped. A man who makes a falsd 
charge, which fails to result in any pro- 
ceedings before a Magistrate, owing to his| 
clumsiness or for some similar reason, is 
saved from himself to a certain extent by 
the action of the police in throwing out the 
case, and he has merely 'falsely charged," 
he has neither initiated criminal proceed¬ 
ings nor caused them to be initiated. If, 
owing to his greater skill, he has succeeded 
in getting the police to arrest his enemy 
and place him before a Court, then his 
greater skill has succeeded in involving 
himself perhaps in an offence for which he 
ffl n be more heavily pnnished, because he 
would then have caused criminal proceed, 
ings to be instituted. If he had gone 
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directly to the Magistrate with the idea 
that the Magistrate will harass his enemy 
by summoning him to Court, then he has 
“instituted criminal proceedings” himself 
and the annoyance or dishonour which he 
has placed on his enemy has again made 
him liable to heavier punishment. This 
view of the matter gives a separate and 
definite meaning to each one of those three 
things envisaged by S. 211; and, with res- 
pect, if the view taken in 17 Cal 574^ is 
taken, one is left with a kind of uncertainty 
as in the judgment only two of the three 
possibilities are dealt with; whereas the 
view which I take seems to me to be clear 
and defines the three possibilities referred 
to in the Section, each covering a totally 
difi'erent state of affairs. Taking the view 
Ithat I take, Ma Ban Gyi only “falsely 
charged” Tun Gyaw : her offence therefore 
came under the first part of S. 211, and 
she could be legally tried by a Magistrate 
of the First Class, and the sentence of fine 
was a legal sentence. There is therefore no 
need to interfere in theses proceedings. 
With these remarks the record will be 
returned. 

N.S.D./b.K. Order accordingly. 

A. I. B. 1938 Rangoon 400 
Baguley J. 

The King 

V. 

Ba Ba Sein. 

Criminal Revision No. 783.A of 1937, 
Decided on 10th December 1937, from 
order of First Addl. Special Power Magis. 
trate, Henzada, D/. 13th August 1937. 

Penal Code (1860), Ss. 82 and 40 — Owner 
of motor bus, a boy of hve years, found guilty 
of offence under R. 7 of Burma Hired Motor 
Vehicles Rules—Conviction held bad. 

Section 82, I. P. 0., is governed by S. 40 and 
hence the word ‘offence’ in 5. 82 denotes a thing 
which is punishable under the Penal Code oc 
■under any special or local law. [P 400 C 2] 

A motor bus was found not fit to ply and 
hence a “fit pass” was not issued to the owner of 
the bus. Nevertheless the motor bus was fonnd 
to be plying for hire without being registered. 
The owner of the bus who was a boy five years old 
was found guilty of offence falling under B. 7 of 
Burma Hired Motor Vehicles Rules : 

Held that the conviction was bad. [P 400 0 2] 

Order.—The accused in this case is, it 
would appear, 4 or 5 years old. The medi¬ 
cal officer after examination says that his 
age is between 4 and 5, and his father who 
brought him to Court says that he is 5 


years old, which is according to the ordi. 
nary Burmese way of reckoning age. This 
would mean that he is 4 or 5 years old 
according to English reckoning. He has 
been found guilty of an offence described 
as being under S. 7, Burma Hired Motor 
Vechicles Rules and bound over. R. 7 
merely states that the registering authority 
may at any time require a motor vehicle 
plying for hire to be produced for inspec¬ 
tion and may prohibit the use of any hired 
motor vehicle which is unfit. According to 
the Motor Vehicle Sub-Inspector of Police, 
bus No. R. B. 3670 was found not fit to 
ply and so a fit pass” was not issued to 
the owner. I presume that means that 
registration was refused. Nevertheless, the 
bus was found plying for hire without 
being registered; so the owner has been 
found guilty of plying it for hire without a 
license. It is of interest to note that 
although no person under the age of 18 
years is allowed to drive, there seems to be 
no provision against children, however 
young, being registered owners of motor 
vehicles, even of hired motor vehicles, 
which seems a defect in the Act and rules 
which might be brought to the notice of 
the authorities. Be that as it may, it is 
obvious that the conviction is a bad one. 
The learned Magistrate before whom the 
case was brought had doubts as to whe¬ 
ther S. 82,1. P. C., was nob a complete, bar 
to the charge. The Court Prosecuting 
OfiQcer however drew his attention to the 
last paragraph of the note on S. 82,1. P. C., 
in Ratanlal’s Law of Crimes, which says : 

The exception in favour of infants under seven 
years is only confined to the Penal Code, and does 
not extend to local or special Acts, 

and gives as an illustration S. 130, Railways 
Act. This comment must, I fear, be regar¬ 
ded as a blot on a publication which can 
as a rule be relied upon. S. 130, Railways 
Act, contains special words suspending with 
regard to certain Sections of the Act the 
provisions of Ss. 82 and 83, I. P* 
general however S. 40, I. P. C., governs 
S. 82. Sec. 82 is in Chap. 4 of the Act, and 
B. 40 says that in Chap. 4, I. P. C., the 
word “offence” denotes a thing punishable 
under this Code, or under any special or 
local law. This being the case the conviction 
is clearly bad. I set aside the oonvicMon 
and sentence, and acquit the accused. 
custody order and bond which has beeni 
executed will be cancelled. 

N.S.D./b.K. Conviction set aside. 
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U Tun Maung — Appellant. 

V. 

L. Ah Ckoy — Respondent. 

Special Second Appeal No. 333 of 1937i 
Decided on 3rd June 1938, against decree 
of the Dlst. Court, Amherst at Moulmein^ 
D/- 4th October 1937. 

^ (a) Limitation Act (1908), S. 20 (as amend¬ 
ed in 1927) —It is not necessary to show that 
express words were used to show that payment 
made was payment of interest as such—It is 
sufficient to show that in fact payment was 
payment of interest (Per Mackney J. in order 
of Reference). 

No doubt when any payment has to be proved 
it must be established whether the payment was 
a payment of interest as such or a payment of 
part principal, but it is not necessary that it 
should be shown that when the payment was made 
there was an express declaration on the part of the 
person making the payment that it was a pay¬ 
ment of interest before the Court can regard it as 
such. It is sufficient to show that in fact the pay¬ 
ment was a payment of interest. Hence where 
circumstances (such as the amount paid being 
very much less than the amount of interest due) 
indicated that the payment was a payment of 
Interest, it must be taken to be such : Minority 
view in A I R 1935 All 946 (F D), Approved. 

[P 402 0 2] 

^ (b) Limitation Act (1908), S. 19 —Acknow¬ 
ledgment—Endorsement on back of promissory 
note 'paid on a/c Rs. 10' held acknowledgment 
of liability (Per Bench). 

By a promissory note Re. 2141 were promised 
to be paid. The debtor made an endorsement on 
the back of the note ‘paid on a/c Rs. 10' followed 
by hie signature : 

Held that the endorsement must mean that the 
debtor had not paid in full and hence was an 
acknowledgment of liability and from the date of 
it a fresh period of limitation must be computed : 
6 Beng L R 619, Dieting.; A I R 1917 Mad 805; 
AIR 1983 Bom 239; AIR 1921 Cal 331 and 
AIR 1938 Rang 84, Rel. on. [P 404 0 1] 

A. A. Darwood — for Appellant. 

Mootham — for Respondent. 

Order of Reference 

Mackney J. —One U Ohn Khin and the 
present appellant, U Tun Maung, executed 
a promissory note in favour of the respon- 
^ent, L. Ah Choy, on 2nd June 1931, The 
present suit was instituted by L. Ah Choy 
on 26th May 1937 for recovery of the 
amount due thereon. The plaintiff sought 
to escape the bar of limitation by proving 
that, on 27th May 1934, Manng Ohn Khin 
and Maung Tun Maung had paid to account 
the sum of Bs. 10 towards the amount due 
on the promissory note. This amount had 
been appropriated towards interest. The 
position taken by the two defendants, was 
1988 B/61 & 63 
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somewhat different. Ohn Khin appeared to 
admit that the amount was due although 
he denied that he had made any payment 
of Rs. 10 as alleged. Maung Tun Maung 
professed to be ignorant about the matter as 
he had relinquished his claim to the estate 
in respect of which the money had been 
borrowed. He also denied that he had made 
any payment of Rs. 10. Both defendants 
admitted having endorsed their signatures 
on the back of the promissory note. The 
Sub. Divisional Court was not satisfied that 
Maung Tun Maung had paid any interest 
as alleged and granted a decree against Ohn 
Khin only as he did not contest the suit. 
Against this order the plaintiff appealed 
making Tun Maung a respondent. The 
learned District Judge was satisfied that 
the Rs. 10 had been paid by the two defen¬ 
dants and limitation was thus saved. He 
accordingly allowed the appeal and granted 
the plaintiff a decree against Tun Maung 
also. U Tun Maung now appeals against 
the decree of the District Court. 

It is not DOW seriously contested that 
the finding of the District Court that the 
sum of Rs. 10 was paid as alleged must 
not be accepted. As the learned District 
Judge has pointed out, it is quite impos- 
sible to accept the very unsatisfactory evi. 
denco of witnesses who are deposing out 
of inaccurate memories to events which 
happened three years ago. The story of the 
defendants that they blindly wrote their 
signatures on the back of the promissory 
note shortly before it was to become time 
barred simply at the request of the plain¬ 
tiff's agent is unbelievable. When they 
endorsed the promissory note they must 
have been satisfied as to the correctness of 
the entry paid to account Rs. 10.’ It is 
further urged that as this Rs. 10 was not 
interest paid as such although it has been 
appropriated towards interest, and it can. 
not be deemed to have been payment of 
part of the principal, the plaintiff.respon. 
dent is not entitled to rely on 8. 20, Limi. 
tation Act. This contention is supported by 
the Full Bench decision of the Allahabad 
High Court in 68 All 261.‘ 

The argument in the case cited proceeded 
on the basis that payment of interest as 
such, ot payment of part of the principal, 
were in effect acknowledgments of a still 
existing liability. Prior to the amendment 
i ntroduced by Act 1 of 1927, it was not 

1. Ud& 7 pal Singh v. Lakhmi Chand, (1936) 23 
A I B AU 946=169 I 0 887=68 All 261= 
1986 A L J 1029 (F B). 
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necessary that the payment of interest as 
such should be evidenced by the handwrit¬ 
ing of the person making the payment or 
by writing signed by that person. It was 
necessary that the payment should be 
strictly proved to be a payment as interest, 
otherwise the payment could not be taken 
as an acknowledgment of a continuing 
liability. After the amendment was intro, 
duced, which required that the payments 
of interest also should be acknowledged by 
writing, the same considerations hold. Any 
payment made could not be held to be 
necessarily either a payment of interest as 
such or a payment of part of the principal. 
Consequently if it was claimed that the 
payment was of interest, then it must be 
proved that the payment was a payment 
of interest expressed as such. There were 
two dissentient judgments in that case 
which took the view that the words 'as 
such’ were redundant and that it was con. 
trary to common sense to decline to recog. 
nize the payment made because it was not 
said expressly whether the payment was 
of interest or of part principal. In the case 
which was before the Full Bench the 
debtors had endorsed a payment on the 
back of the bond and allowed the bond to 
remain in the possession of the creditor, 
thus showing that the liability was not 
completely wiped off. 

It appears to me that, if I may say so 
with the greatest respect, the majority of 
the learned Judges on the Full Bench have 
overlooked the fact that, after the payment, 
the bond remained in the bands of the 
creditor, from which the natural presump¬ 
tion is that the liability under the bond 
still continued. That being so that pay. 
ment made must have been either a pay¬ 
ment of interest or a payment of part of 
the principal. Where circumstances (such 
as the amount paid being very much less 
than the amount of interest due) indicated 
that the payment was a payment of in- 
terest, it must be taken to be such. In 44 
Mad 570^ their Lordships of the Privy 
Council laid it down that, where both 
principal and interest are due, sums paid 
on account must be applied first to interest. 
In the absence of any evidence to the con- 
trary, the payment of Rs. 10 in the present 
case would naturally be assumed to have 
been payment of interest, for no interest 
had been paid since the execution of the 

2. Venkatadri Appa Eao v. Parthasarathi Appa 
Eao, (1922) 9 A I E P 0 233=611 0 31=44 
Mad 570=48 I A 150 (P 0). 


note. There has been no decision in this 
Court on the point which arises, since the 
amendment of S. 20, Limitation Act. 

In 7 Kang 522,^ a decision of a single 
Judge in a case under S. 20, Limitation 
Act, prior to the amendment, it was held, 
following a case of the Allahabad High 
Court and of the Bombay High Court, that 
the mere appropriation by the creditor of a 
payment by his debtor as interest would 
not save limitation. The payment of in- 
terest must be made as such by the debtor. 
I am of the opinion that this case is of 
sufficient importance to be heard by a 
Bench of the Court. It is by no means 
clear to me that the minority of the learned 
Judges in the Allahabad case have not 
come to the correct conclusion. No doubt 
when any payment has to be proved it 
must be established whether the payment 
was a payment of interest as such or a 
payment of part principal, but it does not 
appear to me to be necessary that it should 
be shown that when the payment was 
made, there was an express declaration on 
the part of the person making the payment 
that it was a payment of interest before 
the Court can regard it as such. 


I suspect that under the old Act only 
part payment of principal had to be 
acknowledged in writing because such a 
payment in a sense effected a change in the 
original contract; the words ‘as such’ were 
then used in connexion with a payment of 
interest merely to emphasize the fact that 
no payment of part of the principal could be 
proved orally. I do not see that the impor. 
tation of these two words necessarily means 
that the payment must be expressly stated 
to be a payment of interest; it is sufficient 
to show that in fact the payment was a 
payment of interest. And this applies now, 
although a payment of interest has to be 
acknowledged in writing if it is to save 
limitation. The argument employed by the 
learned Chief Justice, who wrote the lead, 
ing judgment in the Allahabad case, to 
justify the contention that a payment of 
interest must be expressly said to be such 
at the time of payment, could equally well 
be used to show that a payment of part 
principal must also be expressly stated to 
be such at the time of payment before 


imitation could be saved. 

If the payment of part of the principal 
a valuable only as a n acknowledgment 

3. U Ba Gyi v. U Than KyaiA, (1929) 16 A I B 
Bang 839=190 I 0 897=7 Bang 622. 
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of the ooDtinaing liability, then it seems 
to me it is just as necessary to say that 
it is such a payment as it is to say that 
the payment of interest is a payment of 
interest and, if at the time of the payment 
of the one, express words must be used, 
then equally they must be used at the time 
of payment of the other. It may be that 
this interpretation tends to diminish the 
importance to be attached to the words 
“ as such, ” but it is to be remembered that 
S. 20 as amended does not apply to the 
case of payment of interest made before 
the first day of January 1928, and this 
would be a sufficient explanation for the 
retention of the old wording. Under the 
Section as it stood prior to the amendment, 
if there were no writing it could not be 
proved that the payment was a payment 
of part of the principal, so unless it could 
be shown that the payment was a pay. 
ment of interest as such it might be possible 
that the payment had been one made in 
settlement of the debt. Now after the 
amendment, provided that there has been 
a writing, it seems to me that it is open to 
the plaintiff relying on S. 20 to prove either 
that the payment was, in fact, a payment 
of interest or, in fact, a payment of part 
principal, although no words were used at 
the time of payment to express which it 
was. The proceedings will therefore be 
submitted to my Lord the Chief Justice for 
orders as to whether the appeal should be 
heard by a Bench. 

Judgment of Division Bench. 

Roberts C. J.—This case arises out of a 
suit brought by the respondent in the Sub. 
Divisional Court of Moulmein for recovery 
of the sum of Rs. 4443 alleged to be due 
on a promissory note executed on 2nd June 
1931, in his favour by two defendants, one 
of whom is the appellant. By his plaint 
the plaintiff claimed “exemption from the 
law of limitation by reason of the fact that 
both the defendants made a payment of 
Be. 10 towards the interest doe on the 
promissory note in suit on 27th May 1934 
which payment was duly endorsed and 
signed by the defendants on the reverse of 
the promissory note. ” In his written state, 
ment the appellant denied that he ever 
paid interest but pleaded that he signed on 
the reverse of the document in blank “as 
the plaintiff’s agent Mr. Henry brought the 
promissory note and asked me to sign on 
the back of it. He farther pleaded that 
the endorsement as to the payment of 


alleged interest of Bs. 10 was made subse¬ 
quently by the plaintiff without his know¬ 
ledge or consent. It has been suggested 
that there are some slight discrepancies in 
the evidence given on behalf of the plain, 
tiff, but it was given over three years after 
the acknowledgment of liability was said 
to have been made by the appellant. His 
signature appears on the back of the note 
below the words “ paid to a/c Bs. 10, ’’ and 
below his signature is a date, “27th May 
1934. “ Plaintiff’s story is that both defen¬ 
dants were asked to come to his shop 
shortly before the note was to become time- 
barred: they came and asked for more 
time: they both signed their names on a 
table near plaintiff's counter. Mr. Williams 
Henry was present and he gave corrobora. 
tive evidence. Bs. 10 was paid to the plain, 
tiff. He did not actually see, or does not 
now remember, who wrote “ paid to a/c 
Bs. 10, ’’ but Mr. Henry says it was the 
appellant, and he thinks it was at his dicta- 
tion. At all events it was written at that 
time. The appellant had studied up to the 
tenth standard in English and is a trader 
at Mudon. The other defendant was his 
brother. The appellant’s story was that 
Mr. Henry (whom he called Mr. Williams) 
came to bis house and asked for and obtained 
his signature in blank and that the other 
words were not there when he signed. He 
said: 

I signed it as Mr. Williams ask me to sign it* 

I did not ask him why I had to sign it. 

I am in agreement with the learned 
District Judge that this version cannot be 
accepted. The appellant called witnesses 
who say they were present and remember 
that there was no writing above the signa- 
ture: there is no reason why they should 
remember such a thing for a period of three 
years as they conld be in no way interested 
and traders do not endorse promissory notes 
without reason or without some explana- 
tion given to them why they should do so. 

I disagree with the view taken by the Sub. 
Divisional Judge that because Mr. Henry 
is the agent of the plaintiff his evidence 
adds no weight to that of his principal. It 
was natural that the plaintiff should desire 
to have a part payment or an acknowledg¬ 
ment of liability whereby to save the period 
of limitation and equally natural that the 
defendants should desire to avoid being 
sued at once, as they would have to be if 
they did not give it. Once it is established 
that the appellant signed bis name on the 
back of the note on 27th May 1934, and 
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under the words paid on a/c Es. 10,” what 
is the position ? In my view, upon the 
authorities this was a clear acknowledg. 
ment of liability under S. 19, Lim. Act, 
and from the date of it a fresh period of 
limitation must be computed. The words 
“paid on a/c Eupees 10” must mean that 
the debtor has not paid in full, and are 
markedly distinguishable from the words 
“remittance of £40 to old account” which 
were relied on as an acknowledgment of 
liability, but held not to be such in 5 Beng 
L E 619.* In that case the words were to 
be found in a postscript to a letter written 
by the obligee, and might well have related 
to a final instalment which extinguished the 
liability; but in the present case the words 
“paid on a/c Rupees 10” were on the back 
of the promissory note and on the front 
there was a promise to pay Es. 2141 with 
interest. 

There is ample authority for showing 
that such an endorsement is an acknow- 
ledgment of liability. Thus, in 40 Mad 698,® 
the endorsement on the back of a mortgage 
bond of the words " Es. 378 paid towards 
this document” followed by the debtor’s 
signature when nearly Es. 1500 was due at 
the date of payment was held to be an 
acknowledgment of liability under S. 19. 
The attempt in that case to treat Ss. 19 and 
20 as mutually exclusive, so that where 
there is part payment an acknowledgment 
has no effect unless the case falls under 

5. 20, was, in my opinion, rightly rejected 
by the Court. Then there is the case in 
47 Bom 632,® where the endorsement was 
a signature appended to a note of three 
payments on different dates. Macleod G. J. 
said: 

It may be admitted that defendant 3 bad not 
written in so many words that he admitted his 
liability for the balance due. But we must read 
the whole endorsement made by him, taken in 
conjunction with the words on the face of the 
note. It is difficult to say that that endorsement 
can mean anything else than this : 'I have paid 
BO much on account of liability on the note, and 
in consequence I am only liable for the balance 
remaining due 

Next, in 48 Cal 1046^ the principal sum 
advanced on a mortgage bond was Eupees 

4, Sboarman v. Fleming, (1670) 5 Beng Xj B619. 

6 . Yenkatakrishniah v. Subbarayudu, (1917) 4 

A I B Mad 805=36 I 0 340=40 Mad 698. 

6 . Ganesh Narhar v. Dattatraya Pandurang, 

(1923) 10 A I R Bom 239=72 I 0 249=47 

Bom 633=25 Bom L B 144. 

7. Prasanna Kumar Roy v. Niranjan Boy, (1931) 

8 A I R Cal 881=64 I C 988=48 Gal 1046= 

33 0 L J 483=26 OWN 213. 


5700 and on payment of Rupees 1751 an 
endorsement was made on the back of it 
in the following terms, "paid on account 
of the principal as per separate accounts 
Rs. 1751 only” and the same conclusion 
was arrived at. There is a similar autho. 
rity in this High Court, 1937 RLE 421.® 
In my opinion, the effect of S. 20 of the 
Act need not be considered, since the debt 
was saved from limitation by the operation 
of S. 19. Not only does this matter arise 
from the pleadings, but the Subdivisional 
Judge framed as an express issue “is the 
suit barred by limitation?” and quoted 
(from an unauthorized report) a case in 
which it was apparently held that a bare 
signature by a debtor on the back of a pro. 
missory note executed by him was not an 
acknowledgment of liability in the absence 
of evidence as to intention. His words 
show that the question of S. 19 was present 
to his mind, but here the words “paid on 
a/c Es. 10” clearly show an intention to 
make an acknowledgment of liability as 
appears from the anthorities I have cited. 
Accordingly, for the reasons given, this 
appeal must be dismissed with costa; advo- 
cate's fee ten gold mohurs. 

Braund J. — I agree and have nothing 
to add. 

d.S./r.k. Appeal dismissed. 

8 . Easiviswanatban Chettyar v. Lakshmanan 
Chettyac, (1938) 25 A 1 B Baug 84=176 I C 
650=1937 BLR 421. 
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Roberts C. J. and Sharpe J. 

Municipal Committee, Myaungmya 

— Appellant. 

V. 

Paw Maing and another —Respondents. 

Letters Patent Appeal No. 2 of 1938, 
Decided on 12th May 1938, against decree 
of High Court, in S. A. No. 273 of 1937, 
D/. 8th December 1937. 

(a) Burma Municipal Rules (1934), Ch. 6, 
R. 24 — Rule is made for guidance of com¬ 
mittee and is only directory and not mandatory 

Breach of rule does not make contract void. 

(^Par Roberts G. J.) — Rule 24 of Ch. 6 of the 
Burma Municipal Buies framed under S. 339 (g), 
Burma Municipal Act, was made generally for 
guidance of committees and public officers in all 
matters connected with the carrying out of the 
Aot : antf so it has a directory and not a manda. 
tory significance. Hence a breach of this rule d<^ 
not make the contract void • (18SS) 9 Ex 457 
A^l. CP 406 0 21 
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fPer Sharpe J.) —• The rule was either under 
S. 71 and beyond the powers ol the Local Govern* 
ment to make or at least it was only directory if 
made under S. 229(g) and as such a contract in con¬ 
travention of the rule is valid and the parties can¬ 
not escape liability under it. [E* 407 C 2; P 408C 1} 

(b) Specibc Relief Act (1877), S. 54—Grant¬ 
ing relief is discretionary — Ordinarily no 
interference with decision of lower Courts. 

The grant of an injunction is a discretionary 
matter and where both the lower Courts have held 
that the case is a fit one for an injunction, the 
decision will not be interfered with. [P 406 G 2] 

K. C. Bose — /or Appellant. 

M. M. RaQ — for Respondents. 

Roberts C. J. — The appellant in this 
case, Paw Haing, brought an action seek¬ 
ing an injunction, under 8. 54, Specific 
Relief Act, against the Municipal Commit, 
tee of Myaungmya restraining them from 
selling to any other person the license to 
conduct the business of a certain pawn 
shop at Myaungmya for the years 1937- 
1938 and 1938-1939. In the Township 
Court he secured the relief prayed for, but 
on appeal the District Court set aside the 
decree : the High Court has restored it 
again, and the defendants in the original 
action have appealed. The course of con- 
duct between the parties shows that there 
was first of all an advertisement issued on 
27th January 1936, by the appellants, 
which stated that licenses for carrying on 
the business of pawn-brokers in two shops 
for one or three years, at the option of the 
Committee, from Ist April 1936, would be 
disposed of by public auction. "We are told 
that the effect of that advertisement was 
that when the bidders attended the auction, 
they did not know whether they were 
bidding for the license for one or for three 
years. The respondent, however, attended 
the auction and bis was the highest bid, 
namely of Rs. 7310. A report of the auc¬ 
tion was accordingly sent to the Committee 
and at the head of the report are the 
words, “for the year 1936-1937”. 

The auction had taken place on 10th 
February 1936, and on 12th February 
1936, the respondent wrote a letter asking 
the President and members of the Myaung- 
mya Municipal Committee to allow him to 
i^tain the license, which be had purchased 
for Bg. 7310 at the auction for a period of 
three years. It seems clear to me, upon a 
consideration of what happened at the auo- 
tion, that there was no concluded contract 
^ween the parties arising from that: the 
Committee bad not made np their mind 
^hat they were going to sell, or, even if 


they had, the respondent had no idea of 
what he was going to buy. However on 
22nd February there was a further meet¬ 
ing and a document, which has come to be 
known as Ex. A, was drawn up. It states : 

Under bye-laws made under 8. 142 (e), Burma 
Municipal Act, 1698, Mr. Fow Haing of Rangoon 
is hereby licensed by the Municipal Committee of 
Myaungmya to carry on business as a pawnbroker 
at Myaungmya, subject to the conditions stated 
on the reverse hereof and prescribed by the above- 
mentioned bye*laws. The license may be cancelled 
by the committee for breach of any one or more 
of the said conditions. The license will be in force 
until 81sb March 1937 unless previously can¬ 
celled. 

This was signed by the President of the 
Municipal Committee. The terms of pay- 
ments to be made by the licensee were 
endorsed upon the document. It is also 
signed and witnessed by him, and, in my 
opinion, it constituted a valid contract be¬ 
tween the Municipal Committee and the 
respondent by which the latter purchased 
for one year the right to carry on the busi¬ 
ness. It appears that after that nothing 
more happened until 11th June 1936, when 
the Committee purported to extend the 
license already given, for a further period 
of two years. It is important to note that 
there was new consideration for the new 
promise. It was in effect a contract for two 
more years on terms similar to the preceding 
contract. And thereupon a second document, 
known as Ex. B, in the same terms was 
entered into between the parties, stating 
that the license would be in force until 3l3t 
March 1939, and stating the new considera¬ 
tion. It is now contended that the second 
contract was void and ultra vires the 
Myaungmya Municipal Committee. And 
our attention has been drawn to Cb. 6 of 
the Burma Municipal Rules, para. 24. The 
effect of R. 24, so far as it concerns the 
present case, is that when pawn shop 
licenses are sold, they shall be sold by 
public auction, unless the Committee, with 
the sanction of the Commissioner, direct 
their disposal by sealed tender: if there is 
no public auction and no disposal by sealed 
tender, any other proposals made by the 
Committee shall be submitted to the Com¬ 
missioner for bis prior sanction, and bis 
order shall determine the period and 
method of notice of the disposal and any 
other matter incidental thereto. Now, the 
question which arises is whether neglect to 
do that has rendered the Municipal Com. 
mittee's contract void. It is necessary to 
examine how these miss came to be made. 
And it appears that they are expressed to 
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be made in exercise of the powers confer¬ 
red by various Sections of the Burma Muni¬ 
cipal Act and sundry other statutes. The 
notification is “Local Government (Admini. 
strative Department) Notification No. 127, 
dated 9th July 1934”. Mr. Bose has taken 
us through the various Sections under 
which the Local Government has power 
to make rules. S. 71 of the Act reads: 

The Local GoverDtnent may make rules con¬ 
sistent with this Act for the assessment, collection 
and remission or refund of taxes leviable under 
this Act and for preventing evasion of the same. 
Such rules may also authorize the committee to 
dispose in accordance with rules, by way of lease 
or otherwise of the right to collect any tolls levi¬ 
able under S. C2, sub-s. (1), Division (A) Cl. (h). 

In passing, it may bo noted that those 
tolls relate to tolls, not exceeding eight 
annas, on every vehicle, or beast, used in a 
certain manner, entering the Municipality 
and not liable to taxation under the pre¬ 
ceding clause. I cannot hold that any 
rules which are made in relation to the 
sale by the Municipal Committee of pawn 
shop licenses are rules for the assessment, 
collection, remission or refund of taxes 
leviable under the Act. Accordingly, turn¬ 
ing back to the notification, the next Sec. 
tion of any Act under which this particular 
rule might be made is clearly S. 229 (g), 
Municipal Act. That Section says that the 
Local Government may make rules consis¬ 
tent with the Act “generally for the gui¬ 
dance of committees and public officers in 
all matters connected with the carrying out 
of this Act.” In my opinion, this is what 
they have done in R. 24 of Ch. 6 : what 
they have done is to issue a rule as a matter 
of guidance. There is nothing in that rule 
to make it so mandatory that a breach of 
the rule means that any contract entered 
into in contravention of it is void. In this 
connexion, we have been referred by Mr. 
Rafi to the case in (1853) 9 Ex 457.^ In 
that case the plaintiff and the defendants 
entered into a contract without the estimate 
and report of the surveyor of the defendant 
corporation having been obtained ; and to 
that extent, S. 85, Public Health Act, 11 
and 12 Vic., 0. 63, was not observed. It 
was nevertheless held that when a contract 
under seal was entered into between the 
Board and a third party for the execution 
of certain works, such contract was valid. 
Pollock C. B. said : 

Now, Local Boards of Health are appointed by 

1. Nowell V. Mayor of Worcester, (1853) 9 Ex 
457=2 0 L R 981=23 L J Ex 139=18 Jur 
64. 


the statute, and they have power given them by it 
to enter into contracts, which the defendants, as 
constituting such a Board, have done ; and the 
question is, whether they are liable upon the con¬ 
tract so made. The first objection is, that they 
ought to have obtained an estimate of expense 
from their surveyor; but what have the plaintiffs 
to do with that ? It may be incumbent upon the 
defendants themselves to take that course but it is 
no part of the plaintiff’s duty to ascertain that 
they have done so; for the plaintiffs have no 
means of ascertaining the fact. The question then 
upon this part of the case is, whether these direc¬ 
tions are to be treated as conditions precedent, so 
as to render a contract invalid, if they are not 
complied with; or whether, according to the 
modern phrase, they are only directory, that is, 
whether they are such that parties are bound to 
comply with them, and in many cases would be 
liable to an indictment if they do not, bub yet do 
not constitute conditions precedent to the validity 
of the contract. I am of opinion that these 
matters are merelv directory, and that the plain- 
tiffs were not bound to ascertain whether they had 
been observed ; consequently, the first objection 
falls to the ground. 

Parke B. said: 

The plea therefore raises the question, whether 
the directions in S. 85 are formal conditions to the 
validity of obligations by Boards of Health under 
the Act, or whether they are only directions to 
them, with which they are bound to comply, 
under the penalty, in case of non-compliance, of 
being deprived of all remedy of reimbursement 
against their constituents. I am clearly of opinion 
that these matters are not conditions precedent, 
but that they are what are called in ordinary 
language 'directory.’ 

In my opinion, these observations apply 
equally to the present appeal, because of 
the express words of S. 229 (g), Municipal 
Act, under which this rule was made which' 
shows that it was made generally, for the 
guidance of committees and public officers 
in all matters connected with the carrying 
out of the Act: and that means that it has 
a directory and not a mandatory signi- 
ficance. In my opinion therefore the second 
contract which was entered into between 
the Municipal Committee of Myaungmya 
and the respondent was a valid contract, 
although the Municipal Committee had not 
complied with the directions in the rules, 
and if there has been a breach of that con¬ 
tract the respondent is entitled to relief. 
The grant of an injunction is a discretion¬ 
ary matter, and both the Township Judge 
and the learned Judge of the High Court 
who dealt with the matter on second appeal 
considered that the case was one for an 
injunction. And speaking for myself, I am 
not prepared to interfere with that decision. 
Accordingly, in my opinion, this ap^al 
should be dismissed with costs, advocate s 
fee twenty gold mohurs. 
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Sharpe J.—We have been told by the 
Bar that this is an important case; doubtless 
that is so. I will therefore give my reasons 
for agreeing with the conclusions at which 
my Lord the Chief Justice has arrived. In 
the month of February 1936, there was 
what was called an auction of the Myaung. 
mya pawn shop. My Lord has referred to 
what took place at that auction, and the 
surrounding circumstances of that auction, 
and I need not repeat them. S. 54, Burma 
Municipal Act says: 

When a contract made by or on bebali of the 
committee exceeds in value or amount one hund¬ 
red rupees, it shall be in writing and signed by the 
president or vice-president and at least one other 
member of the committee. 

The respondent before us, who was the 
plaintiff in the original Court, rests his case, 
(as indeed he must, in view of the Section 
to which I have just referred) upon two 
writings which have become known as 
Exs. A and B in this case. One is dated 
22nd February 1936, and the other 26th 
June 1936. To my mind, it is unnecessary 
■to consider the legal effect of what took 
place before those documents came into 
'being and were signed, as they were signed, 
by both the parties; and I do not propose 
to go into those details preliminary to the 
signing of these two documents. There is 
-really no dispute about the first of them, 
which granted the respondent the right to 
carry on business as a pawn-broker at 
Myaungmya for one year from Ist April 
1936. It is the second document which 
causes all the trouble in this case. On the 
face of it, by this document the appellants 
•sold to the respondent the right to carry 
on the business of a pawn-broker in Mya. 
UDgmya for two years from Ist April 1937: 
that is what the plaintiff alleges in bis 
plaint, and he pleaded that the defendants 
■threatened to re-sell the right to the Mya. 
tmgmya pawn shop for those two years: 
and, in those circumstances, he claimed an 
injunction restraining the appellants from 
so re-selling that right, The appellants' 
whole defence can be found in para. 5 of 
their written statement, wherein^ they sub¬ 
mitted that this second contract was ultra 
’virra and without jurisdiction” and that 
they "had no power to extend or grant 
lease” for those two years. That was reite¬ 
rated in para, 10 of their written statement, 
wherein, after repeating that the license 
was invalid and ultra vires as far as those 
two years were concerned, they also alleged 
4hat neither the plaintiff nor any one else 


acquired any interest by the license and 
that they were perfectly within their legal 
rights in re.selling it. 

The whole of their case rests upon a cer¬ 
tain rule made by the Local Government. 
Before examining that rule, I will say this: 
it appears to me that the only point in this 
case is, was it within their power to make 
this contract of 26th June 1936? Now, 
R. 24 of Chap. 6 of the Burma Municipal 
Buies is the rule relied upon by the appel¬ 
lants. That is one of many rules made by 
the Local Government in pursuance, it is 
said, of certain powers vested in them by 
statute: and the heading of those rules 
recites that they are made in exercise of the 
powers conferred by a number of Sections 
of three different Acts, the most important 
of which is the Burma Municipal Act, 1898. 
Turning to the Sections referred to in that 
recital, it appears that the Local Govern¬ 
ment has undoubtedly power to make cer. 
tain rules which will have the force of law: 
other Sections, notably S. 229 (g), gave 
them the power to make rules generally 
for the guidance of committees and public 
officers in all matters connected with the 
carrying out of that Act. So that, it is clear, 
I think, that the rules which could be made 
by the Local Government under the powers 
given to them fall into two distinct cate¬ 
gories, each with a different effect from the 
other. Unfortunately, as it turns out, the 
Local Government did not say which of the 
rules they were making under one Section 
and which under the other, and it has now 
fallen upon us to say whether Rule 24 of 
Chap. 6 was made under S. 71, or whether 
it was made under S. 229. 

It is a little difficult to know precisely 
under which Section it was made. If it was 
made under S. 71, it seems that the Local 
Government had no power to make the 
rule, because 8. 71 empowered them to 
make rules "for the assessment, collection 
and remission or refund of taxes.’ This 
particular rule being incorporated amongst 
the rules headed "Chap. 6 Taxation” some- 
what leads one to suppose that this rule 
was made under S. 71 : and I am inclined 
to think that it was, and that it was there¬ 
fore beyond the power of the Local Govern¬ 
ment to make this rule, because the rule 
has nothing to do with the assessment, 
oolleotion, remission or refund of any tax. 
Sat, assuming that I am wrong and that it 
was made under S. 229 (those are the only 
two Sections under which, apparently, it| 
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could liav6 bosD luado), then it was merely 
a rule for the guidance of the committee. 
I need not repeat the passages which my 
Lord has read from the case in (1863) 
9 Ex 457,* a case which seems to me to be 
directly in point. The words of S. 85 of the 
then Public Health Act in England were 
that the Local Board shall obtain from 
the surveyor an estimate,” and so on; the 
word used is ‘shall’ as in R. 24. Yet in that 
case the conclusion reached by, if I may 
say so, a very strong Court, was that that 
Section was merely directory and I think 
that that is all that can be said about the 
present JR. 24, on which the appellants rely 
in this case. In my view, the rule was either 
under S. 71 and beyond the powers of the 
Local Government to make, or, if I am 
wrong in that, at least it was only directory, 
and it could not in any way interfere with 
the right acquired by third persons under 
any contract entered into by them with the 
appellants, even though the appellants had 
entered into it otherwise than in accord, 
ance with the directions given in the rules. 
The contract between the parties must, in 
my judgment, stand. The appellants cannot 
escape from the liability into which they 
entered when they executed the contract. 
Ex. B, of 26th June 1936. As far as the 
relief prayed for is concerned, it appears to 
me that the learned Township Judge, who 
originally granted this injunction, appre¬ 
ciated all those factors which ought to be 
taken into account in such a case as this : 
he considered them, and it is impossible to 
say either that the injunction so granted 
by him, and restored by Mackney J. on 
appeal, was not the proper relief or that the 
respondent was nob entitled to it. I there¬ 
fore agree with my Lord the Chief Justice 
in dismissing this appeal. 

k.s./r.e. Appeal dismissed. 
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Reverend Brother Patriclc — Appellant. 

V. 

Maung E — Respondent. 

First Appeals Nos. 47 and 48 of 1938, 
Decided on 29th June 1938, against order 
of Dist. Court, Insein, in C. R. Suit No. 4 
of 1937. 

Specific Relief Act (1877), S. 38 — Scope- 
Court cannot limit rights of party rescinding 
contract — Other party’s right to recover 
amount paid under contract how exercised 


stated — Decree declaring contract to be void’ 
specifying time within which party avoiding 
contract to refund benefit acquired under con¬ 
tract — Failure to pay within that time does 
not result in dismissal of suit—But other party 
can execute decree on failure of refund. 

Where a, contract is voidable on account of its 
being induced to bo entered by fraud or misrepre¬ 
sentation and the person at whose option it is 
voidable has received benefit under the contract, 
it cannot be avoided by return of the benefit so 
received but by the exercise of the option of the 
aggrieved party to rescind the contract. He has to 
make the payment because the contract is void, 
the contract does not become void on his making 
the repayment. The Court in passing a decree in a 
suit by the aggrieved party for rescission of the 
contract cannot limit the right of the aggrieved, 
party to reseind the contract. But it can enable 
the other party to recover his money (paid to the 
aggrieved person under the contract) by execution 
of the very decree rather than by being compelled 
to bring a suit for its recovery, and in making 
such a direction for the payment of the benefit 
obtained under the contract, the Court can specify 
a time before the expiration of which the other 
party cannot proceed to execute the decree. 

[P 410 0 2 ; P 411 C 1] 

Where in such a suit by the aggrieved party the- 
Court passes a decree declaring the contract to be 
void and ordering it to be set aside subject to the 
aggrieved party paying to the other patty the 
amount (benefit) received under the contract 
within a certain time, this does not indicate that 
it is the intention of the Court that the suit 
should stand dismissed if he fails to make the 
required payment within the specified time. But 
it can only mean that by virtue of the aggrieved 
person’s success in his suit be is bound to pay to 
the other party the sum of money within the 
period of grace allowed, with the consequence that- 
on bis failure to make this payment, not that his 
suit shall fail altogether but that the other party 
can proceed to execute the decree against him for 
recovering the amount : A 1 R J9J8 All 98 and 
A I B 1924 Rang 375 and 31 Zlad 28, Ref. 

[P 411 0 2 ; P 412 0 1] 

Paget — for Appellant. 

Hay and U Sein Tan Aung — 

for Respondent. 

Mackney J.—The plaintiff-respondent, 
Maung E, is the heir to one-third of the- 
estate of one Maung Po Ka, deceased. 
There was litigation in respect of this 
estate and Maung E mortgaged to the- 
defendant. appellant, the Rev. Brother Pat¬ 
rick, his one-third interest; subsequent to- 
the mortgage, being in need of further 
money, Maung E obtained Rs. 1000 frona- 
the Rev. Brother Patrick on an agreement, 
so he alleged, to assign the preliminary 
decree which Maung E had obtained for 
partition of the estate, with the condition 
that the Rev. Brother Patrick should 
recover the said decree within three months- 
of the passing of the final decree on repaj^ 
ment of the original loan and the fresbi 
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loan with interest. Maung E alleges that 
the true facts of the position were not cor. 
rectly represented to him. He further 
alleged that although the defendant had 
promised to give him a letter containing 
an undertaking to reconvey the said decree 
and the mortgaged properties on payment 
of the mortgage debt, no such letter was 
ever given to him. Accordingly, in Civil 
Suit No. 4 of 1937 of the District Court of 
Insein, Maung E, as a pauper, sued the 
Bev. Brother Patrick for redemption of his 
one.third share in the estate of Maung Po 
Ka. In this suit Maung E was successful. 
The learned District Judge found that the 
conduct of the defendant's agent, whereby 
he obtained the plaintiff’s assent to the as¬ 
signment, was either fraudulent or amounted 
to misrepresentation, and he held that the 
assignment was voidable under S. 19, Con- 
tract Act. He therefore concluded that the 
assignment must be set aside but only on 
certain terms, having regard to S. 65, Con- 
tract Act or Section 38, Specific Belief Act. 
Accordingly he passed a decree in the foU 
lowing terms: 

The assigumeotdated lOtbiTulj 193C is declared 
void and set side subject to the plaintifi paying 
the defendant Rs. 1000 together with interest 
from loth July 1936 to the date of payment, at 
the rate of Re. 1-8.0 per cent, per mensem (the 
rate oontraoted for under the mortgage) within 
three months of the date of this decree. It is fur¬ 
ther ordered that, subject to the above mentioned 
payment being made, the decree or order in Civil 
Regular Suit No. 5 of 1935 of this Court dated 
2nd November 1936 be set aside and that the suit 
be recommenced from that stage. 

It was also ordered that the plaintiff 
would, subject to the above payment being 
made, also get a preliminary decree for 
redemption of the mortgage dated 24th 
October 1935 in the terms following and in 
the decree there followed thereupon a pre¬ 
liminary redemption decree in the ordinary 
form directing that the sum of Ba. 1619.4-0, 
being costs of the suit, should be paid by 
the defendant, Bs. 724-4-0 to the plaintiff 
and Bs. 895 to the Collector and it was 
declared that the amount due to the defen. 
dant by the plaintiff was the sum of Bupees 
7278-12.0, etc. This amount represented 
^e amount due on the mortgage less the 
724.4.0 costs payable by the defendant 
to the plaintiff. Time was allowed until 
2nd March 1938 for payment into Oonrt 
of the amount found due, on failure of 
which the defendant was declared to be 
outitled to foreclose and obtain a decree 
tor foreclosure. It appears to me that not 
S. 66 but B. 64« Contract Act was applic. 


able. The relevant portion of S. 64 reads 
as follows: 

The party rescinding a voidable contract shall, 
if he have received any benefit thereunder from, 
another party to such contract, restore such bene- 
fit, so far as may be, to the person from whom it 
was received. 

Section 38 of the Specific Belief Act is 
as follows: 

On adjudging the rescission of a contract, the 
Court may requite the party to whom such relief 
is granted to make any compensation to the other 
which justice may require. 

Section 35 of the Act provides that any 
person interested in a contract in writing, 
may sue to have it rescinded, and such 
rescission may be adjudged by the Court in 
certain cases, one of which is where the 
contract is voidable as terminable by the 
plaintiff. This decree was passed on 30th 
August 1937. It will be observed that the 
period of three months would lapse on 
30th November 1937. On 27th October 
1937, the Bev. Brother Patrick filed an 
appeal in this Court, Civil First Appeal 
No. 139 of 1937, against the decree of the 
District Court. This appeal was filed on 
7th February 1938. The plaintiff had 
made no payment into Court as directed. 
On 25th November 1937 he did apply to- 
the District Court for an extension of time. 
This application was however withdrawn 
and instead it was prayed that he may be 
allowed to set off costs payable to him 
against the amount which he bad to depo¬ 
sit in Court. This application also was 
withdrawn on 22nd December 1937. Maung, 

E bad also made an application in thia 
Court in Civil First Appeal No. 139 of 
1937 on 6th December 1937, for an exten. 
sion of time. This application was dismis. 
sed on 10th January 1938 ; the Court 
observed that it was a groundless applies, 
tion and seemed to be a misuse of the pro. 
cess of the Court, in addition, the advocate 
for the party making it bad not chosen to 
appear. 

On 10th March 1936 Maung E deposited 
in the District Court Ba. 1300 payable by 
him in the terms of the decree subject to 
objeotloDS which might be raised by tho 
opposite party. Objeotioos were raised but 
on 2lBt March 1938 the learned District 
Jndge passed orders respecting these objec. 
tions and allowing the application to extend 
time and to permit Maung E to treat the 
deposit made by him on the 10th March 
as payment made in fnlfilment of the con. 
ditions laid down by the Court in its decree 
dated SOth August 1937. The learned 
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District Judge held that under S. 151, Civil 
P, C., he was entitled to make such an 
order in the interest of justice. As a subsi¬ 
diary justification for his order the learned 
District Judge observed that he was dis- 
posed to the view that the decree of the 
District Court participated of the nature of 
a decree for specific performance and there 
was sufficient authority for holding that, 
where a decree for specific performance 
was passed, the decree was in the nature 
of a preliminary decree and the original 
Court kept control over the action and had 
full power to make any just and necessary 
orders therein including, in appropriate 
cases, the extension of the time limited by 
the decree. The Rev. Brother Patrick had 
also applied to the Court for an order abso¬ 
lute declaring that Maung E’s suit was 
dismissed on his failure to make the deposit 
within time. This application was, of 
course, dismissed by the District Court and 
Rev. Brother Patrick has now preferred 
appeals against the order dismissing his 
application for an order absolute and against 
the order extending time for payment by 
the plaintiff-respondent of the moneys due 
under the decree. These appeals will be con¬ 
veniently dealt with in the same order. 

At the outset there was some discussion 
as to whether, in fact, an appeal lay from 
such an order as the District Court’s. The 
question is however not of much moment. 
If it is regarded as a matter arising between 
the parties to the suit relating to the exe- 
cution, discharge or satisfaction of the 
decree which to some respects it certainly 
does seem to be—then an appeal would lie; 
if however the action of the District Court 
be regarded as an amendment of its decree, 
then an application in revision would cer¬ 
tainly lie under Sec. 115, Civil P. O.: com. 
'pare in this connexion 27 0 W N 720.^ In 
the course of the argument before this 
Court, considerable attention was given to 
the question as to what was the effect of 
the order of this Court in Civil First 
Appeal No. 139 of 1937 dismissing the 
appeal as withdrawn. On behalf of the 
appellant, it was contended that such a 
dismissal was in effect a dismissal for 
default and therefore was not a decree 
(S. 2 (2) Civil P. C.), and that, there being 
no decree of this Court in which that of the 
District Court could merge, the decree of 
the Dist rict Court remained the effective 

1. Habibullah v. Gola Asmoter Khatun, (1923) 
10 A I R Cal 612=74 I 0 676=37 0 L J 396 
=27 OWN 720. 


decree. Consequently the period of three 
months granted by the decree would run 
from the date of the decree of the District 
Court and not from the date of the order 
of the High Court dismissing the appeal. 
Of course, if the decree is executable at 
all, the period of limitation for an applica- 
tion in execution will run from the date 
of the withdrawal of the appeal (Article 
182(2), Limitation Act). Assuming however 
that the decree in the case remains the 
decree of the District Court, it might seem 
that unless an extension of time for the 
repayment of the amount in the decree can 
be given, the decree cannot be executed by 
Maung B. It will be advantageous there¬ 
fore first to consider what is the effect of 
the decree and what is the true interpreta¬ 
tion thereof. 

On behalf of the appellant it is argued 
that the payment of the Rs. 1000 with 
interest within three months of the date of 
the decree was a condition precedent to 
the success of the plaintiff in his suit, 
and on his failing to comply with that 
condition the suit must in effect stand 
dismissed. If this indeed is the correct inter- 
pretation of the decree, then there can be 
no doubt that it is not only contrary to 
law but most unjust. If it is possible to 
interpret the decree as being in accordance 
with law, such an interpretation must be 
accepted in preference to an interpretation 
which would convert the decree into an 
aot of gross injustice. On the finding of the 
District Court the plaintiff.respondent was 
induced to enter into an agreement, by 
which he assigned his interest to the 
defendant, appellant, by fraud or by mis¬ 
representation. That being so, the contract 
was voidable at the option of Maung E 
(S. 19, Contract Act). Maung B obviously 
exercised that option for that was the 
object with which he brought his suit. 
The Court was therefore bound to give 
him a decree rescinding the contract. Since 
under S. 64. Contract Act, Maung B was 
bound to restore to the other party any 
benefit which he had received under the 
contract, and since Sec. 38, Specific Relief 
Act, enables the Court, on adjudging the 
rescission of the contract to require Maung 
E to make compensation to the other 
which justice might require, the Court was 
clearly entitled to require Maung B to 
refund the Rs. 1000, with interest, which 
he had received on making the MSign- 
ment. What the Court could not do wm 
to say that ’unless Maung E made this 
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payment within a certain time, the con. 
tract which had been found voidable at his 
option, and in respect of which he had 
exercised that option became a valid one. 
Such a conclusion would be nothing but 
nonsense. A voidable contract is not 
voided by repayment of a benefit obtained 
under the contract, but by the exercise of 
the option of the aggrieved party to rescind 
the contract. He has to make repayment 
because the contract is voided ; the con. 
tract is not voided on condition of his 
making such repayment. 

The Court could not limit Maung E’s 
Iright to rescind the contract, but it could 
enable the Rev. Brother Patrick to recover 
his money by execution of this very decree 
rather than by being compelled to bring a 
suit for its recovery; and in making such a 
direction for the repayment of the benefit 
obtained by Maung E under the contract, 
the Court could specify a time before the 
expiration of which the Reverand Brother 
Patrick could not proceed to execution of 
the decree. In my opinion, an examination 
of the decree in the light of these consi. 
derations will show that this is the true 
interpretation to be put upon the decree. 
How otherwise can,we explain the failure 
to provide in the decree for the payment 
of court.fees by the plaintiCf to the Collec¬ 
tor in the event of his suit failing because 
he did not make the required deposit? 
How explain the fact that the costs due to 
the plaintiff have been allowed for the 
calculation of the amount declared due on 
the mortgage? Surely this seems to indi. 
cate that the Court found that the plain, 
tiff had been successful in his suit and was 
entitled to costs in any case? To my mind 
there is nothing in the wording of the 
-decree to indicate that it was the intention 
of the Court that the plaintifit’s suit should 
stand dismissed if he failed to pay the 
amount required under the decree within 
the specified time. This is not a decree in 
the nature of a pre-emption decree which 
directs that the pre-emptor is to have pos- 
Bsssion conditional upon his paying the pre. 
omption money into Court within a speoi. 
fied time, and that upon his failure to do so 
the suit shall stand dismissed, wherein the 
Court has no jurisdiction to extend the 
time and the rights of the pre-emptor come 
into operation only when he makes this 
payment. In the present case the rights of 
the plaintiff.respondent have been eatab. 
lished and their effective operation is not 
dependent on the plaintiff’s making resti¬ 


tution to the defendant. 1 would accept the 
dictum in 40 All 579^; 

There is do distinotioc between a pre-ensption 
decree and any other decree which embodies 
certain conditions and provides for the suit being 
dismissed if those conditions are not complied 
with 

as applicable only in cases in which it is 
lawful for the Court to make such a provi¬ 
sion in its decree, and to my mind it is 
beyond all doubt that the present suit is 
not such a case. 

In 3BurL J 163^ the plaintiff-appellants 
bad by a decree of the District Court been 
directed to pay into Court within one 
month from the date of the decree a cer- 
tain sum and on such payment being made 
defendant 3 was ordered to convey to them 
a certain plot of paddy land. The appel. 
lants did not pay the said sum into Court 
within the time specified; no application 
bad been made either to the original or the 
Appellate Court for an extension of time. 
Relying on 31 Mad 28'* the learned Judge 
who decided the appeal held that the plain- 
tiffs-appellants were not entitled to execute 
the decree as they bad not applied for an 
extension of time. The judgment in this 
case as reported does not indicate what 
was the nature of the suit in the District 
Court but in the Madras case referred to, 
the decree in question was a decree direct¬ 
ing, on the plaintiffs paying into Court the 
balance of consideration Rs. 10 within a 
month from the date of the decree, the 
defendants would execute a sale deed of 
the suit land and so it was a decree in the 
nature of a decree for specific performance. 
In the Madras case the point for decision 
was whether the order of the Appellate 
Court, which simply confirmed the decree 
of the lower Court and dismissed the 
appeal, enlarged the time fixed in the ori. 
ginal decree; and it was held that it did 
not. 

In the decree which is before us it 
appears to me that the words “subject to 
the plaintiff paying the defendant Rupees 

1000 .within three months of the 

date of this decree” must be read as mean, 
ing “subject to the defendant’s right to 
have such payment made to him after the 
expiration of three months from the date of 

3. 8ajjadl Begam v. Dilawar Husain, (1916) 6 

AIB AU 98=17 1 0 4=10 All 679=16 A L JT 

626. 

8. Ma Pa Mai v. Ko Sit Tin. (1921) 11 A I B 

Bang 376=86 I 0 863=8 But L J 168. 

4. Bamaswami Eons v. Sundara Eone. (1908) 81 

Mad 38=17 M L 1196=3 M L T 26. 
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the decree.” That ia to say, that it was 
declared not that the plaintiff’s suit should 
'fail unless he made this payment within 
three months, but that, in virtue of his 
I having succeeded in his suit, he was bound 
to pay to the defendant this sum of money 
withiri the period of grace ; with the con. 
sequence that, on his failure so to make 
this payment, not that his suit should fail 
altogether, but that the defendant could 
proceed to execution against him. In put. 
ting this interpretation upon these words, 
it does not appear to me that I am in any 
way straining their natural meaning : and 
it is the only interpretation which can be 
put upon them which will make the decree 
consonant with law. Following on such a 
payment the plaintiff was also to get a 
preliminary decree for redemption of the 
mortgage of 24th October 1935. Thus the 
decree in effect gave the defendant an 
extra lien on the property in respect of the 
amount which the plaintiff was required 
to pay him under the decree. 

Under Art. 97, Limitation Act, the Rev. 
Brother Patrick had three years in which 
to sue for money upon an existing consi- 
deration which afterwards failed. The 
decree puts him in a better position by 
requiring the plaintiff.respondent to make 
this payment within three months of the 
date of the decree. On this view, it was, in 
my opinion, not even necessary to declare 
formally that the time granted to the 
plaintiff for making the payment in ques. 
tion was extended. On this view it is also 
not necessary to consider whether the 
Court had power to make such an exten. 
sion of time or whether the order of this 
Court dismissing Civil First Appeal No. 139 
of 1937 as withdrawn, automatically ex¬ 
tended the time speciffed in the decree. It 
has been argued that, inasmuch as the 
defendant-appellant withdrew his appeal 
in this Court against the decree of the Bls- 
trict Court because he understood that 
there was no need to proceed with it as 
the decree had become ineffective owing to 
the plaintiff's failure to comply with the 
condition specified therein, the defendant 
is not entitled to an extension of time for 
that would inflict injustice on the plaintiff 
who is now no longer able to prosecute an 
appeal. It appears to me that the argument 
is of no weight. The defendant.appellant 
cannot hold the plaintiff.respondent res. 
ponsible for the consequences of his taking 
an erroneous view of his legal position. In 
any case, as I have shown, there has in 


fact been no extension of time because 
none was required. 

For these reasons I would dismiss both 
the appeals with costs; advocate's fees 
twenty gold mohurs for the two appeals, 
in view of the length of time occupied by 
the hearing. 

Mya Bu J. — I concur. 

B.d./r.k. Appeals dismissed. 
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Roberts C. J. and Braund J. 

Ma Phaw and another — Appellants. 

V. 

S. B. Dutt and another — 

Respondents. 

Letters Patent Appeal No. 1 of 1938, 
Decided on 16th June 1938, from decree 
of High Court in S. A. No. 399 of 1936, 
D/- 6th November 1936. 

(a) Letters Patent (Rangoon), Cl. 13—Certi¬ 
ficate under Cl. 13 obtained upon representa¬ 
tion that there is point of law of importance 
involved ^ Appellate Court ought not allow 
counsel to abandon point of law amd recanvass 
matter on facts alone. 

Where a certificate under Cl. 13 of the Letters 
Patent is obtained from a Judge in a case upon a 
representation that there is a point .of law of some 
importance involved and the case then comes 
before an Appellate Oonrt, the Court ought not 
to assent to a procedure whereby the appellant’a 
counsel abandons the point of law and desires the 
whole matter to be recanvassed upon the facts, it 
being apparent that there would be no appeal oa. 
facts alone and that no certificate would have 
been granted by the Judge unless the applicability 
of the supposed point of law bad been urged before 
him. [P 413 0 1] 

(b) Evidence Act (1872), S. Ill — Sole dis¬ 
pute on pleadings, not one of bona fides of 
particular transaction but one about real nature 
of transaction—S. Ill does not apply* 

Section 111 has no application except as be¬ 
tween parties to the transaction itself. It does not- 
apply where the sole dispute on the pleadings is 
not one of the bona fides of any particular transac¬ 
tion, but is one as to the real nature of the trans- 
action itself. When a question which is entirely 
outside one of good faith and the transaction is 
impugned from another angle alt^ether, merely 
because a sale takes place between solicitor and 
client or between persons who have not that special 
relationship but some other analogous relation- 
ship, it does not mean that the method of im- 
pugning it should be different or 
prove should in any way be varied. [P 413 C 8i 

U E Maang and Tan Anng 

for Appellants* 

K. C. Sanyal — for Respondents. 

Roberts C. J. — We are obliged in this 
ease to the learned counsel on both sides 
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and m particular to Mr. Yan Aung to-day 
for the ability with which he has con- 
tended that this appeal should be allowed. 
The case comes before us having been cer¬ 
tified as a fit case for appeal by Mackney J., 
who made an order pursuant to Cl. 13 of 
the Letters Patent and said therein that 
the question of the applicability of S. Ill, 
Evidence Act, to the case is of some im¬ 
portance. I desire to say that in my opi. 
nion when a certificate is obtained from a 
Judge in a case of this description upon 
the representation that there is a point of 
law of some importance involved and the 
case then cornea before an Appellate Court, 
the Court ought not to assent to a proce- 
dure whereby the appellant’s counsel aban. 
dons the point of law and desires the 
whole matter to be re.canvassed upon the 
facts, it being apparent that there would 
be no appeal upon the facts alone and that 
no certificate would have been granted by 
the learned Judge unless the applicability 
of the supposed point of law had been 
urged before him. 

However we are not now asked to do that 
in this case : and it is conceded—I think 
■very rightly—by the appellant’s counsel 
that as the learned District Judge and 
Mackney J. have come to the same con. 
elusion upon the facts it would be idle to 
ask the Appellate Court to review all the 
facts again and ask them to come to a con. 
trary conclusion, except in very exceptional 
circumstances. The only matter which we 
have before us in effect to determine is 
■whether S. Ill, Evidence Act, applies here. 
The two appellants, who were plaintiffs in 
the original action, were the legal repre¬ 
sentatives of a deceased gentleman named 
H Ba Thaw, who died in the month of 
April 1930. And prior to his death be 
executed a sale of his properties in favour 
'of Mr. 8. B. Datt, respondent 1 ih this 
case; and it was held by the Subdivisional 
Court first of all that it was a fraudulent 
eonveyanoe, but the learned District Judge 
and the learned Judge on second appeal 
came to a different conclusion. The legal 
■xapresentatives sought for a declaration that 
■they were still the true owners of the pro- 
f>crty; and it was their contention that the 
property bad only been mortgaged to Mr. 
l^tt whereas bis view of the transaction 
Was that there bad been an out and out 
«^e. The question was very fully con- 
Bidsred both in the District Court and in 
Court of second appeal, and Mackney J. 
™ his judgment, dated 18th November 


last year, dealt with the point as fol¬ 
lows : 

Ab the learned District Judge has pointed out, 
there is nothing alleged In the pleadings which 
suggest that as between Mr. Dutt and U Ba Thaw 
there was anything but the utmost good faith 
over the transfer. It is alleged not only that after 
the transfer U Ba Thaw retained the conveyance 
and possession of the land but also that to safe¬ 
guard U Ba Thaw’s interests Mr. Dutt deposited 
with U Ba Thaw at the same time the document 
Ex. 1 (i. e. the deed of sale in question). Thera is 
in fact no question at all of the good faith of the 
transaction as between Mr. Dutt and U Ba Thaw. 
What is alleged is that Mr. S. B. Dutt has re- 
cently taken advantage of the existence of the 
deed to set up a claim to be the real owner of the 
land. 

He points out that the learned District 
Judge has carefully reviewed the facts and 
apparently it has been throughout agreed 
that S. Ill, Evidence Act, has no applica¬ 
tion. And despite the argument presented 
to us, I cannot see either that it has any 
application except as between parties to 
the transaction itself. Where there is a 
transaction between two persons and one 
of the parties is in a position of advantage 
over the other, who puts trust in him, he 
must, if the other contracting party chal- 
lenges the good faith of the transaction, 
prove that he has not abused that trust. 
But that does not mean that, when a gues- 
tion arises which is entirely outside one of 
good faith as between the contracting par. 
ties, and the transaction is impugned from 
another angle altogether, merely because 
a sale takes place between solicitor and 
client or between persons who have not 
that special relationship but some other 
analogous relationship, the method of im. 
pugning it should be different or the things 
to prove should in any way be varied. 

Accordingly, although I think that in 
granting the certificate the learned Judge 
had it presented to his mind that there 
must have been some point concerning the 
applicability of the Evidence Act which 
he had overlooked, be had in fact rightly 
decided and determined the only point at 
issue. And, accordingly, I am of opinion 
that this appeal ought to be dismissed 
with costs: advocate’s fee ten gold mohurs. 

Braund J.—I agree and have but little 
to add. This is a second appeal which has 
been certified under 01. 13 of the Letters 
Patent, and the learned Judge in the Court 
below has, in bis diary order of 11th 
January 1938, said that his reasons for 
certifying this case as a fit one for appeal 
was the gneation of the applicability of 
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S. Ill, Evidence Act. In my judgment the 
difiBculty in this case has proceeded upon a 
misunderstanding of the real effect of Sec. 
Ill, Evidence Act. In this case the plain, 
tiffs from the start set up a story that a 
particular transaction between their father, 
since deceased, and the defendant, Mr. Dutt, 
a lawyer, was a transaction by way of 
mortgage by conditional sale. The answer 
given to that by Mr. Dutt has always been 
that on the contrary it was an out and out 
and genuine sale for a cash consideration. 
The dispute therefore which emerged on 
the pleadings in this case was one of pure 
fact, namely whether the transaction was 
such a transaction as the plaintiffs alleged 
it to be, or whether it was such a transac¬ 
tion as the defendant Mr. Dutt alleged it 
to be. Reverting to S. Ill, Evidence Act, 
which is in these terms : 

Where there is a question as to the good faith 
of a transaction between parties, one of whom 
stands to the other in a position of active confi¬ 
dence, the burden of proving the good faith of the 
transaction is on the party who is in a position 
of active confidence. 

It is to be observed that what that Sec¬ 
tion applies to is a question as to the good 
faith of a transaction between the parties. 
The Section of the Evidence Act is a re¬ 
production of the well-known rules of 
equity which required good faith in the 
dealing of one person with another who 
has some hold over him and that equity is 
applied in all cases that I have ever heard 
of where a particular transaction such as 
a sale or mortgage is alleged to have been 
procured by the opposite party by the 
exercise of the influence he has by reason of 
his fiduciary position. But this is not that 
sort of a case at all. This is a case not 
alleging a particular, definite and certain 
transaction which was procured by the in- 
fluence of Mr. Dutt. It is a dispute as to 
what the transaction really was. That, in 
my judgment, is an entirely different ques- 
tion. It may well be that if Mr. Dutt had 
succeeded in establishing that this was a 
sale, it would have been open to the plain¬ 
tiffs to say: “Very well, if it was a sale, it 
was procured improperly by the exercise 
of your influence over our father.” But the 
sole dispute on the pleadings is not one of 
the bona fides of any particular transac¬ 
tion, but one of what the real nature of 
the transaction itself. In those circum¬ 
stances, in my view, it is a misapprehension 
of the real purpose and effect of S. Ill to 
suppose that it enters into this case at all, 


as this case is framed on the pleadings. I 
agree that this appeal must be dismissed. 

r.M./r.k. Appeal dismissed. 
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Baguley and Moselt JJ. 


Daw Gun — Appellant. 

V. 

Ma Ohn Kin — Respondent. 

Civil Misc. Appeal No. 50 of 1937, Deci¬ 
ded on 8th February 1938, against order 
of the Commissioner for Workmen’s Com. 
pensation, Mandalay, D/- 2nd June 1937. 

Workmen’s Compentation Act (1923), S. 3—* 
Accident arising out of and in course of em¬ 
ployment — Workman employed in Electric 
Supply Company to put up and change posts 
and to connect and disconnect wires — On con¬ 
sidering facts, accident held took place out of 
and in course of hit employment. 

The deceased was employed in an Eleotrio Supply 
Company to put up and change the posts and to 
connect and disconnect wires. On the day of 
accident he was sent out to disconnect wires from 
certain house. While returning, he saw on his 
way two other workmen employed in similar kind 
of work replacing a post. He stopped to help tbem- 
as it was customary to do so and to which the 
employer did not object. The two workmen after 
digging a hole for the new post went away. 
While they were away, the deceased climbed the 
post to disconnect the wires and while coming 
down the pole fell and he came down striking the 
new pole that was going to be erected. As a result 
of the injuries be died : 

Held that the accident arose out of and in the 
course of his employment. fP 4160 2} 


B. 0. Paul — for Appellant. 

Baguley J. —This is an appeal against 
m order passed by the Commissioner for 
Vorkmen’s Compensation, Mandalay, dir- 
loting the appellant to pay Rs. 525 farther 
1,3 compensation to the widow of one Ba 
5yaw who was killed when working in the- 
imploy of the appellant. The appellant is 
he owner of an Eleotrie Supply Company 
it Amarapura. The deceased was one of 
ler workmen who was employed, as she 
lays, **to put up and change the posts and 
io connect and disconnect wires.” On the 
lay in question, he was sent out to dis- 
sonnect wires from a certain house. The- 
)ther two employees of the appellant were 
iold to go and replace a post at a pong^ 
lyaung, Ba Kyaw finished his work and 
m the way back, carrying the wire wmoh 
le had disconnected, he saw the other two 
nen at their work and stopped to hel^ 
}hem. He had done this sort of thing before 
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■without any objection raised by his em¬ 
ployer. Her witness Saya Maung says: ‘‘It 
is our custom that when there is a delay 
in any piece of work the other came and 
help.” Maung E, her next witness, says 
"Ba Kyaw joined in and helped us some, 
times under orders and sometimes of his 
own accord.” The work which they were 
doing was the kind of work for which he 
was employed. It would appear that these 
two men, Saya Maung and Maung E, bad 
dug a hole for a new post close to the one 
which they were going to replace. They 
say they both went away and left Ba 
Kyaw alone. Ba Kyaw climbed up the old 
pole to disconnect wires from the top of 
it. As he was coming down, the pole fell 
and he came down striking the new pole 
that was going to be erected and which 
was lying on the ground near the place. 
In consequence of the injuries he received 
he died. 

There can be no possible doubt that 
although Ba Kyaw is not proved to have 
been ordered to do this particular job, it 
was the kind of job that he was employed 
to do, and the three workmen used to help 
each other, and I have no doubt, what- 
soever, Daw Gun never objected to their 
doing so. She says that she ordered Ba 
Kyaw to come back as soon as he had 
finished the job she had sent him to do. 
She does not say why she wanted him 
there, and, in view of the fact that she has 
produced two witnesses whom the learned 
Commissioner regarded as false witnesses 
(an opinion with which I entirely agree), 
I disregard Daw Gun's statement. It is 
also worthy of note that the case which 
Daw Gun tries to make out in evidence 
has nothing whatsoever to do with the 
case which she puts forward in her written 
statement, namely that Ba Kyaw found 
the bottom of the post rotten and instead 
of trying to dig it up be tried to break it 
off by jerking it. I take therefore the facts 
as I have set out above. Frima facie Ba 
Kyaw's widow is entitled to compensation 
under 8. 3 as none of the provisos to that 
Section apply. It is argued that Ba Kyaw 
took upon himself such an added peril, that 
the accident cannot be said to have arisen 
out of, and in the course of, his employ- 
luent. The added peril suggested is that 
he ought not to have climbed the post 
while his two fellow workmen were away, 
ss otherwise they would have stood and 
held the post up. Several English oases on 
the Bubjeot have been quoted to us but in 


none of them do the facts in the least 
resemble the facts in the present case; so 
I do not propose to deal with them in 
detail. It seems quite clear that the wires 
had got to be disconnected before the post 
was removed, or the post could not be 
removed, and clearly Ba Kyaw must have 
been at the top long enough to disconnect 
the wires, or else the post could not have 
fallen down. In the ordinary way the man, 
no doubt, would have been able to jump 
therefrom without serious damage, and it 
was only because he happened to hit the 
post which was lying on the ground that 
he was killed. There is really nothing to 
show that there was any serious addition 
to the danger that he would normally run, 
by reason of his going up in the absence of 
his fellow workmen. As a matter of fact, 

I have much doubt that two men would be 
able to hold up an electric post with a 
man on the top of it, if it showed signs of 
falling. I would hold that the accident 
arose out of, and in the course of, his 
employment. There is no appeal with 
regard to the amount of compensation 
awarded. The appeal is therefore dismissed. 
No order as to costs as the respondent has 
not put in an appearance. 

Mosely J.—I agree. 

D.s./r.k. Appeal dismissed. 
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Roberts C. J. and Dunkley J. 

Dawsons Bank Ltd, — Applicants. 

V. 

Maung Mya Thwin and others — 

Respondents. 

Civil Misc. Appln. No. 23 of 1938, Deci- 
ded on 6th April 1938, for leave to appeal 
to His Majesty in Council, against decree 
of High Court, D/- 12th January 1938. 

Civil P. C. (1908), Se«. 110 and 109 (c) — 
Value of eubject'inatler not upwards of Rs. 
10,000 but shown to be about Rs. 97S0- 
Questions of law involved — Leave under Sec. 
109 (c) should be granted. 

It must always ba kapb In view that no real 
mischief can arise from not allowing a very wide 
cooBtraction of Section 110 because such oases, it 
worthy of being tried by a higher tribunal, can 
always be dealt with under sub-s. (o) of Seo. 109. 

[P 416 0 1] 

Where the value of the subjeot-matter in dis¬ 
pute on appeal to His Majesty in Oounoil was not 
upwards of Bs. 10,000. but the value was shown to 
be about Bs. 9760 and there were questions of law 
involved : 
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Held leave ought to be granted under Sec. 109, 
Eub-s. (c) : ..4 I 1925 Cal 159, Eel. on. 

[P 416 C 1] 

Clark — for Applicants. 


XJ Tun Aung —for Bespondents. 

Roberts C. J. — We think in this case 
that leave ought to be granted to appeal to 
His Majesty in Council. With regard to 
the valuation of the subject-matter in dis. 
puts on appeal to His Majesty in Council, 
this was assessed by the applicants at Rs. 
9750 in their appeal to this Court. The 
appeal by the Bank was in respect of a 
half share of certain landed property which 
had belonged to minors who had now 
attained majority, and the whole of this 
land, together with an electric light plant, 
had been accepted by the Bank as the 
equivalent of an indebtedness of Rs. 50,000. 
The method by which the valuation of this 
appeal was computed was to subtract the 
value of the electric light plant when new, 
from the sum of Rs. 50,000 and to halve 
the remainder, and to say that that was 
the value of the half share of the land. As 
Mr. Clark has pointed out however there 
is also the question of severance value, and 
the method of computation might have 
been made the other way round, namely 
by seeing what was the actual value of the 
share of the land which was the subject of 
appeal. In 52 Cal 650^^ Lord Dunedin 
said, referring to S. 110, Civil P. C.: 

It must always be kept in view that no real 
mischief can arise from not allowing a very wide 
construction of the Section, because such cases, if 
worthy of being tried by a higher tribunal, can 
always be dealt with under sub-s. \c) of S. 109. 

We have come to the conclusion that, 
although there is some doubt about the 
matter, it cannot be said to have been 
established to the satisfaction of this Court 
that the value of the subject-matter in dis- 
pute on appeal to His Majesty in Council 
is upwards of Rs. 10,000 : but we neverthe- 
less think that this is a case in which, hav- 
ing regard to the value that has been 
shown, and having regard to the questions 
of law involved, leave ought to be granted 
under S. 109, sub-s. (c) of the Code. In one 
of the judgments of the Appellate Court it 
is clearly stated that the manager of the 
appellant bank was guilty of fraudulent 
misrepresentation and that the consent of 
the minors to an agreement entered into 
by them was caused by the fraudulent 
misrepresentation of the appellant bank s 


1. Udoyohand Paunalal v. P. 

(1926) 12 A I R P 0 169=88 I 0 445=62 Cal 

660=62 I A 207 (P 0). 


manager; the other learned Judge of the 
Appellate Court did not so hold. Neither 
of the Judges of the Appellate Court up. 
held the judgment of the District Court in 
the sense that they arrived at the same 
conclusion for the same reasons, although 
in fact they did dismiss the appeal. It is 
argued that the applicants should not be 
granted leave to appeal to His Majesty in 
Council by reason of these facts since the 
result would be to indict hardship on the 
respondents which they are ill.equipped to 
bear. But in the written statement of res. 
pondents 1, 3 and 4 (para. 8) it clearly 
appears that : 

Thess defendants submit that they were induced 
by the plaintiff to execute, aud executed, the 
alleged sale-deed without any consideration what- 
ever, on the misrepresentation of the plaintiff to 
the effect that they (these defendants) were legally 
liable to execute the same. 

With regard to Zaw Pe, I do not find 
the same allegation in the written state, 
ment; but if a certificate is given with re- 
gard to the first three respondents it ought, 
I think, to be given with regard to Zaw Pe 
as well. Leave to appeal to His Majesty in 
Council will therefore be granted. 

Dunkley J. — I agree. 

d.s./r.K. Leave to appeal granted. 
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Roberts C. J. and Sharpe J. 

U Aung Myint — Appellant. 

V. 

Daw Mya and others — Respondents. 

First Appeal No. 136 of 1937, Decided 
on 12th May 1938, against decree of Dist. 
Court, Sagaing, D/- 23rd August 1937. 

(a) Limitation Act (1908), Arts. 109 and 120 
— Action for profit* of immovable property 
against co*heir in occupation — Not Art. 109 
but Art. 120 applies. 

Article 109 does not apply to an action for 
claim of profits of immovable property against a 
person who is In possession of the property as 
co-heir. As there is no special time prescribed for 
such a claim by any Article, Art. 120 applies : 
AIR 1924 Rang 155; 23 Cal 799 and A I R1917 
Mad 901, Foil. [P 417 0 1] 

(b) Limitation Act (1908), Art. 123 Claim 
of profits in moveable property of deceased — 
Art. 123 doe* not apply. 

Article 123 does not apply to the claims of pro¬ 
fits in the estate of a deceased in o* 

moveable property : A I R 1932 P C 

U. Sein — for Appellant. 

A. N. Baau — for Respondent 1. 

K. 0. Sanyal — for Bespondents 2 to 5. 
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Roberts C. J.—This is an appeal brought 
by one U Aung Myint against Daw Mya, 
who was the plaintiff in an action against 
him and a number of other defendants 
who are his nephews and nieces, arising 
out of the distribution of the estate of U 
Tha Wun. The only question which remains 
for decision at this stage is in relation to a 
question of limitation which lies within a 
very small compass. All the parties were 
descendants of U Tha Wun, who died on 
9bh July 1926, and in particular the appel¬ 
lant was a co-heir. He says that the plain, 
tiff ought to have brought her action 
within a period of three years since it was 
an action to which Art. 109 of Sch. 1, 
Limitation Act, was applicable by reason of 
the fact that it was a claim for the profits 
of immovable property belonging to the 
plaintiff which she said had been wrong, 
fully received by the defendant. In my 
opinion, it was not such an action. It was 
an action by the plaintiff against a person 
who was in occupation as a co-heir and, 
accordingly, the decision which was refer, 
red to in the judgment of the learned 
Judge, that in 1 Rang 405,^ is in point. At 
p. 418 of the report Lentaigne J. said: 

As the occupation of a co'bcir would not be 
Wrongful, I do. not think that Art. 109 would 
apply, and I am of opinion that Act. 120 would be 
'the Article applicable. 

He quoted there the case in 23 Cal 799^ 
and a decision of the Madras High Court 
in 39 Mad 54;^ and the learned trial Judge 
has followed these decisions, and, we 
think, came to a right conclusion. There 
are outstanding questions in relation to this 
estate which will still fall to be decided by 
the Commissioner whose task it will be to 
'find out what is the right share and how 
much respectively each person claiming a 
-share has now got into his possession. But 
the only matter which affects the appeal 
'before ns is to decide whether Art. 109 is 
applicable to the case of a co.heir. There is 
authority to the contrary, and we are in 
agreement with it, and we therefore think 
that the learned Judge came to the right 
oonoluaion when be said that as no special 
time was prescribed by any other Article, 
Art. 120 applies; the period of limitation 
thereupon became one of six years: the 
’Smt w as in time, and, in consequence, this 

Uauog Po Kin v. Maung Shwe Bya, (1924) 11 
air Rang 166—76 I 0 856=1 Bang 405. 

9. Robert Watson <fc Co. Ltd. ▼. Ram Chand 

^ Dutt. (1896) 98 Cal 799. 

•6. Mader Babib v. Kader Moldecn Bahlb, (1917) 
4 A I R Mad 901=38 10 706=39 Mad 64. 
1986 B/68 ft 54 
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appeal must be dismissed. Mr. Basu, for 
respondent 1, has filed a cross-objection in 
which it is suggested that Art. 123, and 
not Art. 120, applies to the claims of pro. 
fits in U Tha Wun’s estate in respect of 
moveable properties. This contention was, 
after a long series of Rangoon decisions, 
decided in a contrary sense in 54 All 93^ 
by their Lordships of the Privy Council, a 
decision which is binding upon this Court. 
Accordingly, the cross-objection must bo 
dismissed. 

Sharpe J. — I agree. 

n.s.d./r.k, _ Appeal dismissed. 

4. Ghulam Muhammad t. Ghulam Husain, 
(1932) 19 A I R P 0 81=136 I 0 454=54 All 
93=69 I A 74 (P C). 
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SPECIAL BENCH 

Mya Bu Offg. C. J., Ba U and 
Donkley JJ. 

Maung Po Bnyin in the matter of 
the "Sun Press” Ltd. 

Civil Misc. Application No. 164 of 1938, 
Decided on 26th August 1938. 

Press (Emergency) Powers Act (1931), 
Sec. 4 (1) (h) — Articles held did not tend to 
promote feelings of enmity or hatred between 
different classes of His Majesty's subjects. 

A riot between Indians and Barmans was fol- 
lowed by two articles in a newspaper. The articles 
pointed out that the facta recited in the articles 
were already of common knowledge. One of the 
articles stated that there was no intention to 
apportion the blame for this afiray as between 
Barmans and the Indians. It also pointed out 
that that paper had previously published extracts 
from the pamphlet which had so grievously 
affronted the Buddhists and had called on tha 
Government to proscribe it, but no action had 
been taken. It went on to state that the first 
clash was between monks and Indian and Euro¬ 
pean police, and that in a meeting of Indian and 
Burmese leaders, the Indian leaders gave an assur- 
anca that the Indians would not attack the Bur- 
mans ; but. In spite of this assurance Indians bad 
attacked two monks and grievously injared one of 
them, another monk had been cut with a dab by 
Indians, a school boy bad also been cut by Indians, 
Indians had done damage on the Sole Pagoda and 
had sacked Burmese silk shops ; that Barmans in 
outlving parts of the city, on receiving information 
of these events, bad risen in anger, armed them¬ 
selves, killed Indians, set fire to mosques and 
sacked Indian shops. The article pointed out 
that it was only natural that Barmans in the 
subarba of the city and in the districts should re- 
sent these acts of Indians in Rangoon, and con- 
olnded by expressing the hope that the natives of 
Burma would live amicably and unitedly with all 
foreigners who had oome to the ooontry for the 

purpose of Uad^ Theseoondartlolepointedouttbal 
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certain locality was notorious during the riots, and 
that the Government knew that this locality was 
inhabited by Indian bad characters who lived by 
act of violence. It called upon the Government 
to espel these bad characters from Burma, assert- 
i^ng that only then would Indians and Burmans 
be able to live in peace with one another : 

Held as regards first article, that as news, the 
facts were stated with restraint, and not in violent 
or provocative language, and no attempt was made 
to gloss over the misdeeds of one side in favour of 
the other. The article did not “tend to promote 
feeling of enmity or hatred between difierent 
classes of His Majesty’s subjects” and therefore 
did not come witbin the scope of Cl. (h) of 8. 4 (1), 
Eegarding second article, Indian bad characters 
were not a class of His Majesty’s subjects,” as 
contemplated by Cl. (h) of S. 4 (1) and the article 
was directed against them only. Even if the 
article fell within the scope of Cl. (h), it came 
witbin Eiplanation 4, and therefore could not 
form the basis of an order under Sec. 7 (3). 

[P 419 C 2; P 420 C 1] 

U. E. MauDg — for Applicant. 

E. W. Lambert — for the Crown. 

Mya. Bu Offg. C. J. This is an applica¬ 
tion by Maung Po Hnyin, Pj-inter and 
Publisher of a daily newspaper (printed in 
Burmese) called "The Sun,” under the pro. 
visions of S. 23, Press (Emergency Powers) 
Act, seeking to have set aside an order of 
the Government of Burma, dated 2Dd 
August 1938. made under the provisions of 
See. 7 (3) read with Sec. 4 (1) of that Act, 
requiring Maung Po Hnyin to deposit 
■with the District Magistrate of Rangoon 
security to the amount of Rs. 3000, The 
provisions of the Press (Emergency Powers) 
Act were considerably enlarged by the Cri¬ 
minal Law Amendment Act of 1932, by 
S. 16 of which several clauses and several 
Explanations were added to the provisions 
of S. 4, sub.sec. (l) Cl. (h), which was one 

of the clauses so added, reads as follows : 
fh) or which tend, directly or indireotly, to pro¬ 
mote feelings of enmity or hatred between difierent 
classes of His Majesty’s subjects. 

The order of the Government of Burma 
set out that two articles bad been pub. 
lished in "The Sun" newspaper, one in its 
issue of Ist August 1938, and one in its 
issue of 2nd August 1938, which contained 
words "of the nature described in Cl. (h) 
sub-s. (l) of S. 4, Press (Emergency Powers) 
Actthat is, that these two issues of "The 
Sun" newspaper contained words which 
tended, directly or indirectly, to promote 
feelings of enmity or hatred between differ¬ 
ent classes of His Majesty’s subjects. What 
purported to be translations into the Eng. 
lisb language of the two articles to which 
exception was taken were also set oat in 
the order of Government. It is not oon. 


(SB) (Mya Bu Offg, C. J.) A, I. R. 

tended on behalf of the Government that 
the words contained in either of theso 
articles can be brought within the scope of 
any clause of Sec. 4 (l) other than Cl. (h). 
and therefore we have to consider them’ 
solely in relation to the provisions of this 
clause. Now, the translation of the articles 
which appear in the order of Government 
of 2nd August 1938, are extremely inac¬ 
curate; that is admitted by both sides. We 
have been provided with more accurate 
translations prepared in the translation 
Department of this Court, and these trans- 
lations are accepted as accurate on behalf 
of the Government, Although not com. 
pletely accurate, they are sufficiently so for 
all practical purposes, but we think it 
desirable to mention one inaccuracy. In the 
translation of the article of Ist August, at 
the end, the real effect of the Burmese 
®*P^®89ion which has been translated as 
in search of wealth" is more correctly 
expressed by the words "for the purpose of 
trade.” ^ However, the translations con. 
tained in the order of Government were' 
dednitely misleading. 

No evidence, either in the form of affi. 
davits or in any other form, has been 
adduced before us at the hearing of this 
application, and regarding the facts and 
circumstances which led up to the issue of 
the order of Government we are compelled 
to rely on the statements which have beea 
made from the Bar, which appear not to be 
controversial, and the allegations of fact 
contained in the two articles in question^ 
which allegations of fact learned Govern¬ 
ment advocate has said that he is not in & 
position either to admit or to deny. We. 
are therefore left with no alternative but 
to accept these allegations as being accu¬ 
rate. It appears that on 26th July 1938, & 
meeting of monks and laymen was held on 
the platform of the Shwedagon Pagoda, for 
the purpose of protesting against a pamph¬ 
let which had been published by a Burma. 
Moslem and which is said to contain grave 
aspersions on the Buddhist religion. These- 
persons formed themselves into a proces- 
sion and marched towards the Soorti Bara- 
Bazaar. On the way they came into con. 
flict with the police as a result of which' 
several persons, including a number of 
police officers, were injured and one police¬ 
man was killed. On 28th July general 
rioting between Mahomedans on the one 
side, and Barmans on the other side, broke 
out; a large number of persons both Indians, 
and Barmans, were killed or injured, and 
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very many Indian and Burmese shops were 
looted. The disturbance continued during 
the 29th, but order was gradually restored 
although the teosion between the contend, 
ing parties remained extremely acute. On 
1st and 2nd August the otfending articles 
appeared in “The Sun.” 

On bebaU of the applicant it is contended 
that the first article does not fall within 
the scope of Cl. (h) of S. 4 (l), Press (Emer- 
gency Powers) Act, and we think that this 
contention is well founded. The article 
first mentioned the original clash between 
the procession of monks and laymen and 
the police on 21st July and said that this 
had developed into a communal affray. It 
then went on to state that there was no 
intention to apportion the blame for this 
affray as between the Barmans and the 
Indians. It also pointed out that “The 
Sun” had previously published extracts 
from the pamphlet which had so grievously 
affronted the Buddhists and had called on 
the Government to proscribe it, but no ac- 
tion had been taken. It went on to state 
that the first clash was between monks and 
Indian and European police, and that at a 
meeting of Indian and Burmese leaders, 
held on the 26th, the Indian leaders gave 
an assurance that the Indians would not 
attack the Burmans; but, in spite of this 
assurance, on the 28th, Indians bad at- 
tacked two monks and grievously injured 
one of them, another monk had been cut 
with a dah by Indians, a school boy bad 
also been cut by Indians; Indians had done 
damage on the Sule Pagoda and had sacked 
Burmese silk shops; that Burmans in out. 
lying parts of the city, on receiving infor. 
mation of these events, had risen in anger, 
armed themselves, killed Indians, set fire 
to Mosques and sacked Indian shops. The 
article pointed out that it was only natural 
that Burmans in the suburbs of the city and 
in the districts should resent these acts of 
Indians in Rangoon, and concluded by ex. 
pressing the hope that the natives of Burma 
would live amicably and unitedly with all 
foreigners who had come to the country for 
the purpose of trade. 

Now “to promote” means either to bring 
into existence something which did not 
exist before, or to farther and encourage 
the growth and development of something 
which is already in existence. How can it 
^ said that this article tended, directly or 
indirectly, to bring into existence feelings 
of enmity or hatred between Mabomedana 
and Batmans in Barma, or to encourage 


and increase such feelings of enmity or 
hatred which already existed ? It certainly 
did not bring such feelings into existence, 
for they already existed. If action had been 
taken against this newspaper for publishing 
extracts from the offensive pamphlet which 
originated the trouble, we could have better 
appreciated the reasons for the order of the 
Government. The recital of facts contained 
in the article cannot have bad the effect of 
encouraging or increasing such enmity, for 
the article points out that these facts were 
already common knowledge, they were 
merely news which had already been re¬ 
ported generally in the Press, As news, the 
facts are stated with restraint, and not in 
violent or provocative language, and no 
attempt is made to gloss over the misdeeds 
of one aide in favour of the other. The 
article does not, in our opinion, display 
such undue partisanship as to be objection- 
able on that ground. It concludes with a 
fervent expression of a desire for peace be. 
tween persons of all nationalities residing in 
Burma. We are of opinion that this article, 
published at the time and under the circum. 
stances in which it was published (so far as 
we have been made aware of those circum¬ 
stances) did not 'tend to promote feelings 
of enmity or hatred between different 
classes of His Majesty’s subjects ’ and 
therefore did not come within the scope of 
Cl. (h)of S. 4 (l), Press (Emergency Powers) 
Act. In regard to the second article of 2ad 
August, for the applicant reliance is placed 
npon Expln. 4 to S. 4 (l) of the Act, which 
Explanation reads as follows : 

Words pointing out, without malicious inten. 
tion and with an honest view to their removal 
matters which are producing or have a tendency 
to produce feelings of enmity or hatred between 
different classes of His Majesty's subjects shall 
not be deemed to be words of the nature described 
in Cl. (b) of this sab-section. 

The second article pointed out that the 
locality round about Tseekai Maung Taulay 
street was notorious during the riots, that 
the Government knew that this locality 
Was inhabited by Indian bad characters 
who lived by act of violence, and that 
although the state of the city had improved 
these Indians were conspiring to engage 
persons to commit acts of incendiarism in 
the Burmese quarters of the city. It called 
npon the Government to expel these bad 
characters from Burma, asserting that only 
then would Indians and Burmans be able 
to live in peace with one another. It stated 
that if the Government failed to take any 
action against these persons and there was 
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a recrudesceoee of the rioting the Govern, 
ment would be responsible. That is the 
gist of the article. Now Indian bad char- 
acters are not a “class of His Majesty’s 
subjects,” as contemplated by Clause (h) of 
Sec. 4 (l), and the article was directed 
against them only. That consideration alone 
is fatal to the order of Government, so far 
as this article is concerned. Moreover, the 
order of Government does not suggest that 
the article was written dishonestly and 
with a malicious intention, and wo have no 
means of besting the motive or intention of 
the writer of the article except from the 
contents of the article itself. As we said, 
there is no evidence on the record, and we 
must therefore conclude that the statements 
in the article, that this particular locality 
was notorious during the riots and was to 
the knowledge of Government the residence 
of undesirable Indians, are true. We can 
therefore only construe the article as an 
honest and sincere attempt to persuade 
Government to take action which the writer 
believed to be essential for the peace of the 
city. In our opinion, even if the article 
falls within the scope of Cl. (h), which we 
doubt, it comes within Expln. 4, and there, 
fore cannot form the basis of an order under 
Sec. 7 (3). 

This application is therefore allowed and 
the order of Government of Burma, dated 
2nd August 1938, requiring the applicant 
to furnish security to the amount of Rupees 
3000 is set aside. The applicant is entitled, 
as against the Government of Burma, to 
his cost of this application, advocate’s fee 
ten gold mohurs. 

D.S./r.k. Application allowed. 
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Braund J. 

Daw Hla Gyi — Plaintiff. 

V. 

Maung Po Thaunq — Defendant. 

Civil Regular Suit No. 89 of 1936, 

Decided on 14th June 1938. 

> 

Civil P. C. (1908), O. 1, R. 3 and O. 2, R. 6 
—Misjoinder— Person claiming as landlord — 
Possession with tenants and trespassers—Claims 
against 20 persons—Different causes of action 
against each one Suit held was bad — O. 2, 
R. 6 held not applicable. 

Where a person, being the ground landlord of 
the whole parcel upon which in various circnm. 
stances and at various times, persons—some of 
them as tenants and others as mere trespassers — 
have erected buildings, claims individually as 


against those who either are his tenants or who 
claim through persons who were his tenants, to 
recover possession on the ground of breaches of 
their respective tenancy agreements and, as against 
some of the others, he claims as mere trespassers 
who have from time to time possessed themselves 
of the land : 

Held that the suit, in reality, was an attempt 
to combine in one suit 20 suitsagainst 20 different 
persons in respect of 20 different pieces of property 
and upon 20 different causes of action; and as 
such was bad for misjoinder of parties and causes 
of action. [P 421 C 1; P 422 C 1] 

Held further that O. 2, Rule 6 did not apply to 
this case as it was a case of misjoinder of causes 
of action, not as between a plaintiff and a defen. 
dant but as between a plaintiff and different 
defendants. Further, O, 2, R. 6 does not apply to 
cases of misjoinder of causes of action but to cases 
where several causes of action have been properly 
joined in one suit and the causes of actiou so 
joined cannot conveniently be tried together. 

CP 422 C 2] 

Sein Tun Aung — for Plaintiff. 

Braund J.—This suit is one by a plain, 
tiff against some twenty defendants or sets 
of defendants. It is one in which the plain, 
tiff, alleging himself to be the owner of a 
certain piece or parcel of land at Eemmen. 
dine, seeks to obtain possession of the 
various tenements into which the land is 
divided from the several persons who, at 
the date of the plaint, were in possession 
• of them. The plaintiff claims to be the 
ground landlord of the whole of this parcel, 
upon which, in various circumstances and 
at various times since the year 1905, per. 
sons—some of them as tenants and others 
as mere trespassers — have erected build, 
ings. He claims individually as against 
those who either are bis tenants or who 
claim through persons who were his ten¬ 
ants, to recover possession on the ground 
of breaches of their respective tenancy 
agreements and, as against some of the 
others, he claims as mere trespassers who 
have from time to time possessed them, 
selves of the land. Each of the several 
parcels of land now in the possession of the 
several defendants came into his or her 
possession at different times and in diffe. 
rent circumstances. As it seems to me, 
wholly different questions of fact and of 
law may apply to each, although it is pos¬ 
sible that there may be some common 
question of law which may apply to all of 
them. With the assistance of the plaintiff’s 
advocate, I have gone carefully through 
each of the defendant's titles and 1 find 
that the title of each of the defendants to 
each separate piece of land is separately 
traced, either from some original tenant of 
the plaintiff’s predeoeasor-in-title or from a 



1938 


Daw Hla Gyi t. Maung Po Thaung (Braund J ,) Rangoon 421 


demise to that defendant by the plaintiff 
herself or from mere occupation of the land 
by the defendant himself or by the defen. 
dant’s predecessor in occupation at some 
time in the past. 

It is, I think, impossible to take any 
other view than that this suit, in reality, 
is an attempt to combine in one suit 20 
suits against 20 different defendants in 
respect of 20 different pieces of property 
and upon 20 different causes of action. The 
cause of action as against each defendant 
consists of all those facts which go to make 
up the circumstances of that particular 
defendant's present occupation of the land 
and of all those circumstances which con¬ 
stitute in each particular case the right of 
each particular defendant to remain in 
possession. In the case of no two of these 
defendants, or of no two sets of defendants, 
are those facts in any sense identical. Those 
few of the defendants who are themselves 
original tenants obtained their tenancies at 
different times and under different condi¬ 
tions and a considerable number of the 
defendants who claim to trace their title to 
their present occupation through predeces¬ 
sors who were themselves tenants of the 
plaintiff’s predecessors.in-title have to rely 
upon earlier tenancies, which themselves 
arose in circumstances entirely dissimilar 
to each other. Finally those persons who 
are in possession, or whose predecessors 
have been in possession, as mere squatters 
or trespassers have to rely upon facta con. 
stituting the origins of their possession. 
When one comes to consider merely the 
question of limitation it becomes apparent 
at once not only how inconvenient, but 
how impracticable, it would become to try 
this matter in one suit. The defendants 
i^ely upon limitation in this case and it 
might involve the Court in having to try 
in one suit 20 or more different issues of 
limitation, raising an equal number of 
different sets of facts and considerations of 
law. Neither, in my view, is it necessarily 
a fact that there is, or may be, some ques¬ 
tion running through the case that is com. 
mon to all. 

It is said by the plaintiff’s advocate that 
there is a oommon issue here, namely the 
issue that all the defendants, among other 
things, deny the plaintiff's title to the land. 
It is said that the defendants with one 
voice set np, against the plaintiff, a title in 
some third party or third parties. That is, 
it is said, the common factor which makes 
it proper that these particular cases shoold 


all be tried as one. Even that however is 
by no means proved. It may well be that 
to some of these defendants it is open to 
deny the plaintiff’s title, whereas to others 
it is not. One only has to read S. 116, 
Evidence Act, which says that no tenant 
of immovable property, or person claiming 
through such tenant, shall, during the con. 
tinuance of the tenancy, be permitted to 
deny that the landlord of such a tenant 
had at the begioning of the tenancy a title 
to such immovable property. In the case of 
those persons who claim to derive their 
title through an original tenant, that 
involves trying separately issues of whether 
the particular defendant traces his title 
through an original tenant. It involves 
enquiring whether each particular defen. 
dant is himself a tenant or claims through 
a tenant. It involves enquiring whether the 
tenancy is now continuing. As it seems to 
me, upon that ground it involves different 
considerations in each case. On the other 
hand, it may be that in the case of tres. 
passers—I am not, of course, deciding this 
—no question as to S. 116 will arise. It is 
not, in my view, true by any moans to say 
that there is one common question of law 
as to the plaintiff’s own title which is 
applicable to each of these cases. 

There is another point made by the 
plaintiff. He says that in 1925 there was 
an agreement by the defendants to certain 
suits which had been started then to the 
effect that, in the matter in dispute as to 
the title of the plaintiff’s predecessors, they 
would abide by the result of certain other 
proceedings. For myself, I see great diflQcul. 
ties in that contention. But apart from 
that, even though that did constitute a 
feature common to all defendants, it would 
not, in my view, justify 20 cases such as 
these being tried as one. O. 1, B. 3, Civil 
P. C., is the rule which regulates matters 
of this kind. It is the only rule which deals 
with the joining together of causes of action 
against different defendants. O. 2 deals 
with the combining of different causes of 
action as between the same parties. But 
O. 1, B. 3 says : 

All persons may be joined as defsndants against 
\vhom any right to relief in respect of or arising 
ont of the same act or transaction or series of 
acts or transactions Is alleged to exist, whether 
jointly, severally or in the alternative, where, If 
separate suits were brought against such persons, 
any common (jaestlon of law or fact wonld arise. 

That makes provision for what, upon 
any footing, must be the exceptional case 
of combining in one suit separate causes of 
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action againat aeparate defendants. But it 
provides that, before that ought to be done, 
the right to relief must arise in respect of 
or out of the same act or transaction or 
series of acts or transactions.” It is, I 
think, impossible in this case to say that 
the right to relief against these defendants, 
which depends upon terms of occupation 
varying in each case, arises out of ‘‘the 
same act or transaction or series of acts 
or transactions. It seems to me to be quite 
clearly contemplated that in order to 
qualify under this Rule, the case must be 
one in which the issue— be it an issue of 
fact or an issue of law or both — against 
each of the defendants is substantially the 
same. That appears to me to become plainer 
when one sees that it is still permitted to 
make use of this rule even where the relief 
against some of the defendants is merely 
ancillary to the relief claimed against the 
others. It is to be no obstacle to a plaintiff 
availing himself of O. 1, R. 3. if while the 
case against the defendants is substantially 
the same, certain ‘ancillary” relief is necea. 
sary against some and not against others. 
What is objectionable is that the cases 
against each of them should be different 
and should arise out of separate transac. 
tions. It seems to me to be impossible in 
this case to say that the causes of action 
against the defendants in any sense arise 
out of the same acts or out of the same 
transactions. Separate lettings to each 
tenant and separate “squatting” by each 
squatter do not constitute, in my view, the 
same acts or the same series of acts or 
transactions. Notwithstanding the possibi¬ 
lity that they may have some common 
feature running through them, there is so 
much that is not common that, in my view, 
it would be improper to treat this as a 
case under O. 1, Rule 3 and the matter is 
one for the discretion of the Court. 

The learned advocate who has appeared 
for the plaintiff agrees with me in thinking 
that, generally speaking, there are three 
classes of defendants here. There is, brst of 
all, that class of occupant who is himself 
the tenant. There is, secondly, that class of 
occupant who claims to trace his title 
through some previous tenant, whether by 
inheritance or otherwise. Thirdly, there is 
that class of person who is a mere tres¬ 
passer. I am reluctant that these proceed, 
ings, should be wholly wasted. I have been 
prepared therefore to treat this suit as a 
suit against any one of the defendants 
whom the plaintiff's advocate may select 


and to proceed with it on that footing with 
suitable amendments to the pleadings. He 
has selected defendant 1. I shall, accord, 
ingly in the first place, direct that this suit, 
be continued henceforth as between the 
plaintiff and defendant 1. As ancillary to 
that, I shall direct the plaintiff to deliver 
within 14 days an amended plaint as against 
defendant 1. Defendant 1 will then have 
liberty within a further period of 14 days 
to deliver an amended written statement. 
I have pointed out already that, in my 
view, the plaintiff's case is a quite simple 
one as against each individual defendant 
and that it need not be pleaded with any. 
thing like the prolixity of the present 
pleadings. 

The plaintiff’s advocate has invited my 
attention to O. 2, R. 6, and has asked me 
to maintain this suit as it is, and to order 
separate trials of the three issues that I 
have mentioned. In my view, for the 
reasons that I have expressed, this is a 
case of misjoinder of causes of action, not 
as between a plaintiff and a defendant, butl 
as between a plaintiff and different defen.l 
dants. It is not, in my view, a matter which 
is within the scope of O. 2 at all, and in 
particular it is not one, I think, that is 
covered by O. 2, R. 6. I agree with the 
note of the learned author of Mulla's “Code 
of Civil Procedure” at p. 504 where he says 
that this rule does not apply to cases of 
misjoinder of causes of action but to cases 
where several causes of action have been 
properly joined in one suit and the causes 
of action so joined cannot conveniently be 
tried together. It remains therefore for me 
to consider what I must do as regards the 
remaining defendants. I have offered to 
permit the suit to be withdrawn as against 
them, with liberty to bring a new one, but 
that offer has been declined. 1 do not think 
I have any jurisdiction under O. 23, R. 1, 
to make an order to that effect unless I am 
asked to make it by the plaintiff. In this 
case the plaintiff’s advocate does not accept 
my offer to permit him to withdraw the 
suit under O. 23, B. 1, and, accordingly, 
though with some regret, I am compelled 
to dismiss the suit as against all the defen. 
dants other than the first. No extra costs 
have been incurred by reason of the pre¬ 
sent misjoinder of defendants and accord, 
ingly, I shall dismiss the suit as against 
these defendants with no order as to costs. 

B.D./b.K. Order accordingly. 



4938 


In re 0, A Barrister.AT-LA w (SB) (Mya Bu Offg. C. J.) Rangoon 423 


A« I. R. 1938 Rangoon 423 

SPECIAL BENCH 

Mya Bu Offg. C. J.. Ba XJ and 
Dunkley JJ. 

In the matter of 0, a Barrister-at law, 

Civil Mise. Appln. No. 59 of 1938, De- 
'cided on 26fch August 1938. 

Bar Councils Act (1926), Sec. 10 — Profes- 
-siona) misconduct — Advocate engaged to file 
■suit employing unregistered clerk and leaving 
.plaint with him for presentation — Plaint not 
presented by clerk—Advocate not taking care 
to see whether suit had been filed and failing 
to account for money advanced to him by his 
client for stamps and other incidental expenses 
"Misconduct held of grave nature. 

An advocate was engaged to filo a suit. The 
advocate employed an unregistered clerk and left 
the plaint with him for presentation. The clerk 
failed to file the plaint and thus the suit was not 
'filed. The advocate however did not take care to 
see whether the suit had been filed by looking into 
■the cause list and thus allowed bis clerk to cheat 
his client. Besides this the advocate did not return 
or account for the money he had taken from his 
tillent for stamps and other incidental purposes : 

Beld that the conduct of the advocate amount* 
■ed to gross misconduct ; 35 Mad 543 (P C), Bel. 
•on ; A I B. 1934 Bang 33, Ref. [P 425 C 1, 2) 

E. W. Lambert — for Applicant. 

Gregory — for Respondent. 

May Bu Offg. C. J.— These prooeediugs 
tire the offshoot of Criminal Regular Trial 
No. 128 of 1936 of the Court of the Wes. 
iiern Subdivisional Magistrate, Rangoon. 
The undisputed facts relating to the insti. 
'tutioQ of that case are these: One Miss 
Iris Gordon engaged Mr. 0, an advocate 
of this Court, in the first week of August 
1935, to file a suit for recovery of over 
Bs. 2000 alleged to be due as principal and 
interest on two promissory notes against 
Taylor and Gardner. She paid him Rs. 175 
as fee and Bs. 243.8.0 for stamps and 
other incidental expenses. Stamps to the 
valne of Rs. 200 were purchased and a 
plaint was prepared and signed by Miss 
Gordon. A few days later Miss Gordon 
met Mr. and Mrs. Taylor in the office of 
G and she was asked to come to terms. She 
agreed. The terms as agreed to by her are 
■set ont in the letter Ex. A, which O wrote 
to her on 25th September 1935. It is in 
the following terms : 
iOear Madam, 

In re the matter of Miea. I. Gordon v. F. Taylor 
And 1 in the High Court, Rangoon. Sait on pro- 
mliBory notes dated 12th October 1938 Ba. 1200 
and 24th November 1988 Ba. 800 with Interest 
and oosta. 


With reference to the above caRe, after the dis* 
cussioD between Mr. Taylor and yourself in my 
office yesterday, I understand that you have 
agreed to compromise the case on the following 
basis. You agree to aor’ept from Mr. Tayloro 
Bs. 2500 in full settlement and discharge of your 
claim In consideration of the fact that you are 
foregoing nearly Rs. K'OO as interest Mr. Taylor 
undertakes to make you an immediate cash pay* 
meot of Rs. 1000 and the balance of Rs. 1500 Mr. 
Taylor undertakes to pay you by monthly iostal* 
ments of Rs. 100 per month the first of such 
instalments to be payable on 15th October 1936 
and thereafter on the 15th of each succeeding 
month until final discharge. 

I have therefore your authority now to with¬ 
draw the case filed by you in the High Court. 

Yours faithfully, 

(Sd.) O. 

The above represents the agreement arrived at 
between us the undersigned. 

(8d.) Taylor. 

(Sd.) Eileen Taylor. 

In spite of the agreement she did nob 
get any money from Taylor, whereupon 
she made inquiries through one Hla Aung 
whether a suit was really instituted in this 
Court. She learnt that it was not. As a 
result thereof she prosecuted both 0 and 
G. S. Paul for criminal breach of trust in 
respect of Rs. 418 which she bad paid, 
partly as O's fees and partly as costs of 
stamps and incidental expenses. The Magis* 
trate found O not guilty but found Paul 
guilty of having misappropriated the 
money paid for stamps and other incidental 
expenses and sentenced him to four months' 
rigorous imprisonment and fine. Although 
he acquitted 0 yet the learned Magistrate 
made some adverse comment on the con* 
duct of 0. Paul appealed to this Court and 
Spargo J. set aside the conviction and sen¬ 
tence. Id doing so, the learned Judge also 
made some adverse comment on the con¬ 
duct of 0. In consequence thereof, a Tri¬ 
bunal constituted under S. 11, Bar Councils 
Act, held an inquiry into the conduct of O, 
The Tribunal framed the following two 
charges: 

1. That yon being an advocate of the High 
Court of Judicature at Rangoon did accept an 
engagement in or about August 1936 from Miss 
Iris Gordon to file a anit against Messrs. Taylor 
and Gardner and were paid Bs. 4lfl*8*0 inolusWa 
of your fees Bs. 176; that by your letter dated 
96th September 1986 you Intimated to Miss IrU 
Gordon that the oace bad been filed and that ik 
was to be withdrawn on certain terms, when In 
fact the suit was never filed; that yon were negli¬ 
gent in not even asoertalnlng whether the said 
suit had been filed as asserted by you and that 
yon are thereby guilty of professional mlsoonduot. 
You are called upon to show cause why yon should 
not be strnok off the Boll of Advocates, or sus¬ 
pended from practice, or otherwise panished. 
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2. That you in or about August 1936 did obtain 
from Miss Iris Gordon the sum oi Rs. 243*8*0 
being court-fee and incidental expenses and the 
said sum has not been returned to her or other¬ 
wise accounted for to her and you are thereby 
guilty of negligence in your professional conduct. 
You are called upon to show cause why you should 
not be struck off the Boll of Advocates, or sus- 
•pended from practice, or otherwise punished. 

Tho tiribuDal found both the charges 
proved and submitted a report to this effect. 
We have no doubt in our minds that the 
finding of the Tribunal is perfectly correct. 
Even taking the facta admitted by 0 him. 
Belf,. there can hardly be any doubt that 
he was grossly negligent in the conduct of 
Miss Gordon’s case. He kept Paul in his 
ofQce and allowed him to help him in his 
work, but he did not get him registered in 
this Court as his clerk and he paid him no 
salary. One of the rules of this Court pro- 
vides that no plaint, application or appeal 
shall be accepted unless filed by a regis- 
tered clerk of an advocate. Seeing that he 
has been an advocate of this Court for over 
thirteen years, he must have been aware 
of the existence of this rule. And yet he 
made over the plaint in Miss Gordon’s 
case to Paul with instructions to file it on 
the Original Side of this Court. Mr. Gregory 
on his behalf submits that though Paul 
could not file the plaint himself, he could 
still have asked a registered clerk of another 
advocate, or an advocate himself, to file it 
on behalf of Mr. O. According to Mr. Gre. 
gory, this is done almost every day in this 
Court. Assumiug that Paul could have 
done it, the question is whether O made 
enquiries whether Paul had really done it 
after he had made over the plaint to him. 
There is no answer to it. The only answer 
he gives is that he was all along under the 
impression that the plaint had been filed. 
Why he thought so may best be described 
in his own words: 

The fact that Miss Gordon was a persoDal friend 
of Mr. Paul who was looking after her Interest as 
it were, the fact that Miss Gordon had implicit 
faith in Mr, Paul, the fact that the stamp fees for 
the suit had been purchased, the fact that Miss 
Gordon had signed the plaint in my presence, the 
fact that Mr. Paul was the only pereon to whom 
Miss Gordon spoke about the case, the fact that 
Miss Gordon never once questioned me about the 
case and the fact that the parties compromised 
the suit in my presence, all convinced me that the 
suit had in fact been filed. 

Even assuming tbaf; all these things 
were true, still he could have, and in fact 
Should have, known whether the plaint 
had been filed or not if be bad only looked 
at the Cause Lists of this Court. It is 


common knowledge that when a plaint is- 
filed, it is numbered and registered and the 
case then appears in the Cause List about a 
fortnight afber it has been filed. Then it 
keeps on appearing in the appropriate 
Cause List first for filing of written state- 
ment, secondly for directions and then for 
hearing. The plaint in the present case 
was signed by Miss Gordon on 10th August 
1935, and so, if it was filed on that date or 
a day or two later, it would have appeared 
in the Cause List on or about 24bh August. 
Thereafter it must appear in the appro¬ 
priate Cause List from time to time. There¬ 
fore if 0 had only looked at the Cause List,, 
he would have found out by about the third' 
week in August whether the plaint had 
been filed or not. His learned advocate, 
Mr. Gregory, subinits that O was not a 
subscriber to the Cause List. In that case- 
what did he do with regard to his other 
cases in the High Court ? From where did 
he get information as to when his casea 
were coming on for hearing in the High 
Court 7 To the same source he must go for 
information to find out when Miss Gordon’s- 
case was likely to come on for return of 
summons. If he had done it, he would have 
known that the plaint was never filed by 
Paul. If he did not do it, then it was grosa 
negligence on bis part not to have done it. 
What did he in fact do 7 On 25th September 
1985, that is over a month after he had 
made over the plaint to Paul, he had both 
Miss Gordon and Taylor in his ofi^ce and 
effected a compromise. He says that in 
order that there should be no misunder.^ 
standing regarding the terms of the com. 
promise, he wrote the letter Ex. A. It is,, 
as set out above, headed: 

In re the matter of Miss I. Gordon v. F. Taylor 
andl in the High Court, Rangoon. Suit on promis¬ 
sory notes dated 12th October 1933 Bs. 1200, and 
24th November 1933 Rs. 800 with interest and* 
costs. 

It is a curious way of heading the letter. 
What one would have expected him to do- 
was to mention the case number in tbe- 
letter Ex. A. From the fact that he did 
not do so one must infer that he was all- 
along aware that Paul never filed the 
plaint. This inference becomes stronger- 
when a reference is made to the return of 
the two promissory notes to Miss Gordon. 
Miss Gordon was served with a summons- 
to produce these promissory notes in a 
case in the Court of the Western Subdivi- 
sional Magistrate, Rangoon, on 1st Novem: 
her 1935. On receipt of the summons sh& 
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went to 0 and asked him for return of the 
promissory notes. He asked Paul to get 
them from the High Court and return 
them to Miss Gordon. As an advocate of 
this Court, he must have knownithat even 
a registered clerk of an advocate—leave 
alone an unregistered clerk like Paul—could 
not get back any document from the High 
Court. Documents are returned only to 
a party concerned or to its advocate. Paul 
however did manage to get these promis¬ 
sory notes and returned them to Miss 
Gordon. Therefore when O asked Paul to 
get these promissory notes back and return 
them to Miss Gordon, he knew perfectly 
well that the promissory notes w’ere in 
Paul’s possession and that the plaint had 
never been hied. 

Even assuming that he did not know 
that Paul had not hied the plaint till he 
received a notice of demand from U Kyaw 
in February 1936, he is, in our opinion, 
still guilty of professional misconduct. 
Miss Gordon states that at the request of 
0 she paid Rs. 95 to Paul for the purpose 
of having the summons served on Taylor at 
his bouse and not through the Head of his 
Department. She is supported by Jane and 
Ma Than Tin. The tribunal believe their 
evidence and we see no reason to differ 
from them. Therefore what is clear is that 
0 left the case entirely in the hands of 
Paul and made no enquiries about the pro- 
greas of it and allowed Paul to cheat Miss 
Gordon. 

In 35 Mad 543^ the Madras High Court 
held that the negligent management of his 
office and permitting his clerks to cheat 
his clients and mislead them as to the pro- 
gross of the case is misconduct on the part 
of the pleader for which he might be sus. 
pended from practice. For all these reasons 
we are satisfied that the first charge is 
proved. 

In dealing with the second charge, we 
also propose to take the admitted facts 
first. On 12th October 1935, O applied for 
refund of unused stamps of the value of 
Bs. 160. A refund of Bs. 150 was allowed. 
A cheque was given in his name. He 
ondoraed it and subsequently Paul had it 
oaebed at Messrs. Whiteaway Laidlaw and 
Company. The stamps for which refund 
^as claimed were the stamps purchased 
for Miss Gordon's case. Now, bis explana- 
tioD in c onnexion therewith is as follows: 

1. In the matter of Erlehnaeami Aiyar, (1912) 86 
Uad 648=16 I 0 828=39 I A 191=13 Cc L J 
ee0=(igi2) M W N 968=23 M L J 114 (PO). 


Besides him there was another man by tbo 
name of Mr. Shircore who was acting as tbo agent 
of one of my clients who engaged roe in an adminis¬ 
tration suit which I filed in this Hon'ble Court 
.... Some time in October 19.36, Mr. Bhircoro 
brought me an application which he asked me to 
sign. The application was tbo usual form used for 
applying for refund of unused stamps and the 
value of the unused stamp shown in this applica¬ 
tion was Rs. ino. Mr. Shircore explained to me 
that his principal intended to file another suit 
through him in the High Court and he purchased 
this stamp in my name as be intended to engage 
me in this suit as well. He told mo that as the 
claim bad been settled out of Court, be was 
obliged to apply for a refund of these unused 
stamps as it was not now needed for the purpose 
for which it was bought.... After an interval, 
a cheque for Rs. ISO representing the actual refund 
was brought to me by Mr. Shircore who asked me 
to endorse the cheque as it was issued in my 
name. 1 endorsed the cheque and banded it over 
to Me. Shircore and thought no more about it. 

It is extremely incredible that an advo- 
cate of O's standing would not have looked 
at the stamps before be sigued the applica¬ 
tion for refund. It is very remarkable that 
the application for refund should be made 
at a time when the stamps purchased for 
Miss Gordon’s case had not been used. If it 
was a coincidence, it was a very strange 
coincidence indeed. Therefore having regard 
to these facts, we cannot help holding that 
when he filed the application for refund, 
he knew that the application was for refund 
of the stamps purchased for Miss Gordon’s 
case. It was therefore bis duty to see that 
the money was returned to Miss Gordon 
after the cheque had been cashed. In fail, 
ing to do so, be must be held to be guilty 
of misconduct. Now, the question is what 
kind of punishment must be meted out to 
him. S. 10, Bar Councils Act, provides that 
the High Court may, in the manner hereinafter 
provided, reprimand, suspend or remove from 
practice any advocate of the High Court whom it 
finds guilty of professional or other misconduct. 

The charges of which the respondent 0 
is found guilty are grave charges. In Civil 
Misc. Appln. No. 85 of 1933 ^ of this Court, 
Page C. J. said: 

Now, what is the position of an advocate, and 
what are the ideals that he ought to set before 
him? Settled in the days of imperial Rome they 
have remained immutable throughout the ages. An 
advocate, as the name denotes, is one summoned 
to aid members of the public who call upon him 
for assistance; and a true advocate ever bears in 
mind the ancient and noble conception of hia 
office, namely that he is the patronua standing in 
loco pareniia towards litigants, the latter being 
called his oliena or cluena (a term in later use 
often strangely misapplied in connexion with 

2. In the matter of P an advocate, reported in 

(1934) 21 A I R Bang 33 = 149 I 0 665 = 12 

Bang 110. 
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other avocations), because be listens to, and fol¬ 
lows the advice of his advocate. Indeed, so closely 
IS the advocate associated with his client that in 
times gone by occasions have been recorded upon 
which an advocate has been called upon to defend 
his client not only with his forensic skill but 
with bis body. From this conception of the ofSce 
of an advocate it follows that the public are 
entitled to receive disinterested, sincere and honest 
treatment and advice from the advocates to whom 
they repair for counsel and succour in their time 
of need ; and it U for this reason that Lord Mans¬ 
field laid down, and the Court has always insisted* 
that members of the legal profession 'should stand 
free from all suspicion.’ 

If 'we Judge O's conducb in the light of 
these observations, we feel that be must 
receive such punishment as will fit the 
gravity of his misconduct. We are however 
not unmindful of the fact that be is now 
an old man of about 64 years of age, that be 
has been a member of the Bar for 33 years, 
that be has made some reparation to Miss 
Gordon and that the Bar Tribunal has 
recommended for leniency to him. Because 
of these facts, we suspend him from prac. 
tioe for three years. The respondent to pay 
the cost of the proceeding before this 
Bench; advocate's fee 10 gold mohurs. 

D.S./r.k. Order accordingly. 
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Roberts C. J. and Dunkley J. 

Balthazar <& 5on, Ltd. — Appellant. 

V. 

Official Assignee — Respondent. 

Civil Miso. Appeal No. 43 of 1937, 
Decided on 14th March 1938, against order 
of the High Court, reported in A I R 
19S8 Rang 1, 

(a) Charge — Creation of — Hypothecation 
of future debt! ai security for default in pay> 
ment — Valid charge on future book debt is 
created — But nothing passes till property 
comes into existence. 

Where a person hypothecates all his book debts, 
present and future, as security for default in pay¬ 
ment on demand of the balance of his account, 
such an hypothecation creates a valid oharge on 
or to use the term familiar iu English law, assign¬ 
ment of the future ,book debts of the debtor. But 
nothing passes under suob an assignment until 
the property comes into present existence : (1888) 
13 AC 523: (1912) 3 K B 474, and A I B 1924 
P C 162, Ret. on. [P 427 0 2; P 428 C 1] 

(b) Transfer of Properly Act (1882), Ss. 130 
and 131 — Notice is not necessary to perfect 
title of assignee — But until receipt of such 
notice, dealings with original debtor are pro* 
tected. 

Notice is not necessary to perfect the title of the 
assignees of a debt, but until the debtor receives 
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notice of the assignment in accordance with S. 131, 
his dealings with the origiual creditor will be pro¬ 
tected and he may get a valid discharge of bis 
debt from the original creditor. [P.428 C 1] 

(c) Presidency-Towns Insolvency Act (1909), 
S. 52 (2) (c)—Book debts — Necessary step to 
remove them from order or disposition of in¬ 
solvent is to give notice to debtors — Absence 
of notice implies consent, unless it is not due 
to any fault of real owner — Goods may be 
taken from possession, order or disposition of 
the real owner by mere demand on day before 
bankruptcy. 

In the case of trade debts the ordinary and 
appropriate method by which the true owner may 
terminate his consent to the debt remaining in 
the possession, order or disposition of the insol¬ 
vent is by giving notice to the debtor and the fact 
of DO notice having been given to the debtor is 
conclusive evidence of the consent of the true 
owner to the debt remaining in the reputed 
ownership of the bankrupt, unless failure to obtain 
possession of debts is not attributed to any fault 
of the real owner. This must, of course, be the 
case where nothing occurs to alter the circum¬ 
stances in which the insolvent has the reputation 
of ownership. The party who is to pay must know 
at whose order and disposition the debt subsists; 
the reputation of ownership continues in another 
person apart from the true owner. The rule how¬ 
ever comes into operation and the true owner’s 
goods are seized only where he has allowed, not 
merely the debtors of the insolvent to remain 
without notice, bub possible fresh creditors of the 
insolvent to grant him false credit by reason of 
the reputation of ownership continuing right up 
to the moment of insolvency. [P 431 C 1, 2; 

P 432 0 1, 2] 

Goods may be taken from the possession, order 
or disposition of the reputed owner by a mere 
demand on the day before the bankruptcy, and 
consent to debts remaining in the order or disposi¬ 
tion of the insolvent may be withdrawn by taking 
some step towards the giving of notice, even though 
such notice does not reach the debtor before the 
bankruptcy commences. Circumstances giving rise 
to a reputation of ownership may cease to exist on 
the day before the insolvency by some act of the 
true owner which negatives the conbinoance of 
any such reputation. [P 481 0 1] 

A proprietor of a restaurant hypothecated to the 
appellant his future trade debts as security for the 
repayment of his balance on current account. The 
proprietor agreed to furnish list of debts at such 
time as he desired. In case of his default in pay¬ 
ment he agreed that the appellant should be free 
to seize the property in the security without 
notice. The appellant never required the proprietor 
to furnish accounts. But on the 6tb, he took posses¬ 
sion of premises and book debts on failure to pay 
balance and posted "mortgagee in possession’* on 
the entrances, but only from the 6tb onwards sent 
notice to the debtors owing money to the cestan- 
rant that money outstanding should be paid to 
faixn and not to the proprietor. On the 6th the 
proprietor applied for being adjudicated as InwI- 
vent and was so adjudicated on the 
general body oforedikots claimed all the book debts 
due to the insolvent on the 6th as P'opef^y. 

Bible among them by virtue of Seo. 62 2) (o). l ne 
appellant resisted the claim on the ground that 
the debts were not in the order or disposition of 
the insolvent, as they ware hypothecated to ntm ; 
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Held that though the debts were in the order 
or disposition of the insolvent till the 6 bh with 
the appellant's consent, as the appellant had not 
given any notice to any debtor till that date 
though he had opportunity, still the reputation 
of ownership was determined, when the appellant 
entered the premises on the 5th and accordingly 
was not still subsisting at the commencement of 
the insolvency. Hence the claim of the general 
body of creditors could not succeed ‘.AIR 19SS 
Bang 1 point (e), Reversed; English case law 
discussed. [p 431 C 2 ] 

(d) Presidency-Towns Insolvency Act(1909), 
S. 52 — Phrase ‘^possession, order or disposi¬ 
tion** is used disjunctively. 

The phrase "possession, order or disposition” 
is used disjunctively, and debts due or growing 
due to the insolvent in the course of his trade or 
business are “goods” by reason of Proviso 1 to 
Section 52. [p 428 C 2] 

R. Clark — for Appellant. 

C. N. Paget — for Respondent. 

Roberts C. J.—A. Stephens, the proprie¬ 
tor of a restaurant in Rangoon known as the 
Silver Grill”, 6Ied his petition to be adju¬ 
dicated insolvent, under the Rangoon Insol¬ 
vency Act on the morning of 6th January 
1937. On the afternoon of 5th January, 
Messrs. Balthazar & Son, Ltd., entered into 
possession of the premises of the “Silver 
Grill”, took possession of the stock-in-trade 
and all the moveable property of the res¬ 
taurant, and also of all the books of account. 
At each of the entrances to the restaurant 
they posted notices to the following effect; 
Balthazar & Son, Ltd., mortgagees in pos. 
session”.From 8th January onwards, notices 
were sent by Balthazar & Son, Ltd. to 
the persons who owed money to the res. 
taurant, informing them that their debts 
should be paid to them (Balthazar Son, 
Ltd.) and not to the “Silver Grill”. Prior 
to this, from 6th January the employees of 
Balthazar & Son had sent out some bills in 
thenameof the “Silver Grill.” Stephens was 
adjudicated insolvent on 7th January and 
the present appeal arises out of a petition, 
dated 20bh March 1937, by the Official 
Assignee to the Insolvency Court, in which 
petition the Official Assignee, on behalf of 
the general body of creditors, claimed the 
fight to all the book debts due to the 
Silver Grill” on 6th January 1937, as 
property of the insolvent Stephens divisible 
amongst his creditors by virtue of the pro- 
▼isiona of 8. 52 (2) ( 0 ), Rangoon Insolvency 
Aot. The respondent.appellant Company. 
Messrs. Balthazar k Son, Ltd., have resist, 
od this claim on the grounds that the book 
debts of the insolvent bad been bypothe- 
cated to them by a letter of hypothecation 
dated 21st March 1931, and that the book 


debts were not in the possession, order or 
disposition of the insolvent, within the 
meaning of Clause (c), Sec. 52 (2), Rangoon 
Insolvency Act, at the commencement of 
the insolvency. Cl. (c) of S. 52 (2), Rangoon 
Insolvency Act, is in the same terms as 
Cl. (c) of Sec. 38, English Bankruptcy Act, 
1914. It runs as follows, so far as it is 
material to the present case \ 

SectioD 52 (2). Subject as aforesaid, the property 
of the insolvent shall comprise the following 
particulars, namely : 

(c) All goods being at the commencement 
of the insolvency in the possession, order or disposi¬ 
tion of the insolvent, in his trade or business, by 
the consent and the permission of the true owner 
under such circumstances that he is the reputed 
owner thereof : provided that things in action 
other than debts duo or growing due to the insol¬ 
vent in the course of bis trade or business shall 
not be deemed goods within the meaning of Cl. (o). 

Under the letter of hypothecation of Slat 
March 1931, on which the appellant Com. 
pany bases its right to the book debts, the 
insolvent Stephens hypothecated to the 
Company inter alia “all book debts present 
and future for the time being due and 
owing to me in connexion with my said 
business during the continuance of this 
security,” as security for the repayment to 
the Company on demand of such sum as 
might at any time thereafter be owing to 
the Company (which, I should have said, 
carries on a banking business) on the 
balance of his current account with the 
Company. The insolvent further agreed 
( 1 ) to furnish to the Company lists of his 
debts at such times as the Company might 
prescribe \ (2) that if he should make default 
in payment on demand of the balance of 
bis account with interest it should be lawful 
for the Company without previous notice 
to him to seize and take possession of the 
property included in the security and to 
get in and collect the book debts. It was 
under this latter clause of the agreement 
that the Company entered into possession 
of the premises and seized the books of 
account on the afternoon of 5th January. 
That such an agreement creates a valid 
charge on, or, to use the term familiar in 
English law, assignment of, the futnre book 
debts of the insolvent is not disputed. As 
Lord Watson said in (1888) 13 A G 523^ 
at page 633 : 

Choses in action .... though not yet existing, 
may nevertheless be the subject ol present assign, 
ment. As soon as they come Into existeace as¬ 
signees who have given valnable consideration 

1. Tallby v. Official Receiver, (1868) 18 A 0 628 

—68 L J Q B 76=60 L T 162=87 W B 618. 
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will, if the new chose in action is in the disposal 
of their assignor, take precisely the same right 
and interest as if it had actually belonged to him 
or had been within his disposition and control at 
the time when the assignment was made. 

In (1912) 3KB 474^ at p. 490. Parker J. 
referring to such charges on future pro. 
perty, said : 

With regard to the assignments of future pro* 
perty, they stand, I think, on a totally different 
footing. Nothing passes, even in equity, until the 
property comes into present existence Only when 
this happens can the assignment attach and an 
interest pass. 

This passage was quoted with approval 
by their Lordships of the Privy Council in 
52 I A 1® at page 19. A great deal of the 
argument before us has turned on the ques- 
tion whether a charge on future debts, of 
the description which we are now consider, 
ing, falls within the provisions of S. 130, 
T. P. Act, which deals with the transfer of 
an actionable claim, the term "actionable 
claim,” as used in this Section, being de. 
fined in S. 3 of the Act. The learned Insol¬ 
vency Judge, after giving this point the 
most careful consideration, has come to the 
conclusion that a future debt (i. e. a debt 
which does not exist at the date of the 
assignment) is not capable of being the 
subject of a transfer under S. 130, T. P. 
Act. Now, it is agreed that, as Parker J. 
said in (J912) 3KB 474,* nothing passes 
under such an assignment until the pro. 
perty comes into present existence, and 
only when this happens can the assignment 
attach and an interest pass. From the 
Proviso to S. 130 it is clear that if a charge 
upon future debts is to be regarded as a 
transfer of an actionable claim, then every 
dealing with them by the debtors shall 
be valid as against such transfer in the 
absence of express notice received by the 
debtors. Notice is not necessary to perfect 
the title of the assignees of a debt, but until 
the debtor receives notice of the assignment 
in accordance with S. 131, his dealings with 
the original creditor will be protected and 
he may get a valid discharge of his debt 
from the original creditor. In my opinion, 
it is not necessary therefore to decide whe. 
tber S. 130 applies or not. The result is 
the same. The debt remains in the "order 
or disposition” of the assignor till notice 
has been given to the debtor, within the 

2. Glegg V. Bromley, (1912) 3 K B 474 = 81 

L J K B 1081=106 L T 825. 

3. Vatasavaya Venkata Subhadrayyamma v. 

Foosapati Venkatapati, (1924) 11 A 1 B F O 
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meaning of S. 52 (2) (c), Rangoon Insol¬ 
vency Act. 

Now, in order to decide whether the 
book debts of the business are goods which 
comprise the property of the insolvent or 
whether they are goods to which the appel. 
lants are entitled, three points have to be 
considered. This was clearly laid down 
by Lord Loreburn in (1913) A G 564^ at 
p. 570. First it must be decided whether 
at the commencement of the insolvency 
the goods were in the possession, order or 
disposition of the insolvent in bis trade or 
business; secondly, whether they were so 
by the consent and permission of the true 
owner ; and thirdly, whether they were so 
under such circumstances that the insol. 
vent was the reputed owner thereof. In 
58 Mad 181® it was held that where the 
owner of goods handed to a Bank endorsed 
railway receipts relating thereto as security 
for an advance there was constituted, in 
the absence of evidence to the contrary, 
an equitable charge upon the goods even 
though no notice had been given to those- 
having custody of them. There was a letter 
of hypothecation which was in terms an 
acknowledgment by the former owners that 
they had deposited the property documents 
and securities thereunder mentioned as 
collateral security for the advance. The 
railway receipts were documents of title, 
within the meaning of the Contract Act; 
accordingly the Bank’s possession of thoso 
documents became equivalent to possession 
of the goods since they were entitled to 
obtain delivery from the railway company^ 
and the goods were not in the possession, 
order or disposition of the insolvents. The 
Official Assignee merely stood in their shoes- 
and had no better right than the insolvents 
had at the date of the insolvency. The Bank 
was therefore a preferential creditor. But 
in the present case though Mr. Stephens 
bad constituted an equitable charge in 
favour of the appellants be had transferred 
no documents of title and by reason of the 
Proviso to S. 130 the debts remained in his 
order or disposition. The phrase “posses. 
sioQ, order or disposition” is used disjano- 
tively, and debts due or growing due to 
the insolvent in the course of his trade or 
business are 'goods' by reason of t he first 

4. Hollinshead v. P. and H. Egan Ltd., (1913) 
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Proviso to S. 52, Rangoon Insolvency Act. 
Now, secondly, were these debts in the 
order or disposition of the insolvent on 6th 
January 1937, by the consent and permis. 
sion of the true owner? As each book debt 
came into existence the assigncoeot of it at¬ 
tached, even without notice to the debtors, 
end the title of the appellants became 
established and they were the true owners. 
They left the book debts, at any rate, till 
5th January 1937, in the order and dis- 
position of the insolvent: it is therefore 
necessary to see what would be an effectual 
withdrawal of consent on their part. In 
the case of possession of goods, the decision 
in (1833) 5 B & Ad 674® shows that where 
the true owner permits the goods to remain 
in the order and disposition of another but 
demands possession of them the day before 
the bankruptcy of the reputed owner, they 
do not pass to the assignee in bankruptcy. 
In 23 Gal 592^ the insolvent had given the 
Bank a letter of lien over his stock-in-trade, 
outstandings and fittings; the fact showed 
that his business or stock-in-trade was not, 
at the date of the insolvency, in the order 
or disposition of the insolvent with the 
ooDsent of the Bank; they had tried but 
lailed to take actual possession of the insol¬ 
vent’s business on the day before that on 
which he filed his petition: it was held that 
as regards the amount of the debt secured 
by the letter of hypothecation the Bank was 
-entitled to rank as a preferential creditor. 
It appears however from (1855) 5 El & B1 
227® that a mere intention to demand the 
goods and to get possession of them is not 
enough; it is not enough for the true owner 
to say he has done all he can if in fact he 
has not done anything. 

The present case however is somewhat 
different from those in which possession of 
goods is to be obtained or demanded from 
the insolvent before the commencement of 
the insolvency: it is a case of book debts 
and the necessary step to remove them 
from the insolvent's order or disposition 
appears to me to be the step of attempting 
to give notice to the debtors. Such a step 
^as taken in (1848) 2 Ex 3U3® and the 
affect of this was that consent was thereby 
withdrawn to the debts remaining in the 

6. Smith V. Topping, (1633) 6 B & Ad 674 3 
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order or disposition of the insolvent. The 
only step that was taken in (1914) 2KB 
910^® was the mere appointment of a 
receiver and it was neither effectual by 
way of withdrawal of consent nor as a 
determination of the reputation of owner¬ 
ship. In this latter case, the assignees had 
a period of 19 days in which they could 
have given notice to the debtors. It is said 
in the present appeal that there was no 
such period but only a period of about 24 
hours. I think that it is clear from the 
judgment of Stirling J. in (1895) 2 Ch 
872,” adopting the language of Mellish 
L. J. in (1878) 8 Ch 144,” that in the 
absence of notice consent on the part of 
the true owner to the debt remaining in 
the order and disposition of the bankrupt 
is to be inferred, unless the failure to 
obtain possession of the debt is not attri- 
butable to any fault of the real owner. 

Now, applying that principle to the pre. 
sent ease, it is in my opinion clear that 
the appellant company did nob, prior to 
the presentation of the insolvent’s petition 
take the steps which were open to them 
within the time available to terminate the 
consent by virtue of which the goods 
remained at the possession, order or dis¬ 
position of the insolvent. When the insol. 
vent filed bis petition he attributed his 
insolvency to the fact that the appellants 
had entered into possession of the premises 
of the “Silver Grill” and seeing that this 
business was known to the appellants to be 
the insolvent’s only means of livelihood 
and that the assets of the business were to 
the knowledge of the appellants his only 
assets, they must have realized that their 
demand for repayment of the overdraft 
followed by their taking possession of the 
premises and books of account would 
inevitably result in the insolvent filing 
his petition. Under cl. 6 of the hypo, 
theoabion agreement, the appellants were 
empowered to call upon the insolvent to 
furnish lists of bis book debts at any 
time; admittedly that power has never 
been exercised, and yet one would have 
thought that, as a matter of ordinary pre. 
caution, the appellants would have desired 

10. In re Neal; Ex parte Trastee, (1914) 3 KB910 

=88 L J K B 1118=110 L T 988=21 Manson 
164=58 B J 586. 

11. Butter T. Everett, (1895) 3 Oh 673 = 64 L J 
Ch 846=18 B 719 = 73 L T 82=44 W B 104 
=3 Manson 871. 

IS. Ez parte Ward: In re Coneton, (1876) 8 Ch 
144 = 43 L J Bk 17=27 L T 503 = 21 W B 
116. 


430 Bangoon Balthazar & Son Ltd. v. Official Assignee (Roherts C. J.) A. I. R. 


fco have lists of the book debts furnished at 
regular intervals so as to satisfy theooselves 
that the security was sufficient to cover the 
overdraft. If the appellants had taken the 
very ordinary precaution of requiring a 
list of the book debts to be furnished 
periodically, they could, before making 
their demand for payment and entering 
into possession, have had prepared notices 
to the persons appearing as debtors in the 
latest list, and could have posted those 
notices immediately on taking possession. 
Moreover, it is admitted that when they 
entered into possession all bills up to Slst 
December 1936, had already been prepared 
and were taken possession of by them, and 
it would not have required a great effort 
to have posted notices to at least the 
greater portion of these debtors before the 
insolvency petition was Bled on the next 
day. If they had posted such notices, their 
title to the debts would have been protec. 
ted; they did not do so, and the fact that, 
although there was opportunity to do so, 
notice was not attempted to be given to 
any debtor is conclusive evidence of their 
consent to the debts remaining in the pos¬ 
session. order or disposition of the insolvent. 
The Bnal matter which falls to he consi¬ 
dered is whether the debts were in the 
order or disposition of the insolvent in such 
circumstances that he was the reputed 
owner thereof. In (1873) 8 Ch 520^* at 
p. 528, Lord Selborne said: 

The doctrine of reputed ownership does not 
require any investigation into the actual state of 
knowledge or belief either of all creditors, of parti* 
oular creditors, and still less of the outside world, 
who are not oreditors at all, as to the position of 
particular goods. It is enough for the doctrine if 
tbope goods are in such a situation as to convey to 
the minds of those who know their situation the 
reputation of ownership, that reputation arising by 
the legitimate exercise of reason and judgment on 
the knowledge of those facts whioh are capable of 
being generally known to those who choose to 
make inquiry on the subject. It is not at all neces¬ 
sary to examine into the degree of actual know- 
ledge which is possessed, but the Court must 
judge from the situation of the goods what infer¬ 
ence as to the ownership might be legitimately 
drawn by those who knew the facts. I do not 
mean the facts that are only known to the parties 
dealing with the goods, but such facts as are cap* 
able of being, and naturally would be, the subject 
of general knowledge to those who take any means 
to io form themselves on the subject. So on the 
other hand, it is not at all necessary, in order to 
exclude the doctrine of reputed ownership, to 
show that every creditor, or any particular oredi* 
tor, or the outside world who are not creditors, 

13. £x parte Watkins; In re Couston, (1878) 8 Ch 
620=42 L J B K 60=28 L T 793 = 21 W R 
630. 


knew anything whatever about particular goods, 
one way or the other. It is quite enough, in my 
judgment, if the situation of the goods was such 
as to exclude all legitimate ground from which 
those who knew anything about that situation 
could infer the ownership to be in the person hav¬ 
ing actual possession. 

This passage was quoted with approval 
by Lord Blackburn in (1886) 11 A C 426** 
at p. 436. It was also adopted by Lord 
Wright in 58 Mad 181® at p. 203. Apply¬ 
ing these principles it must be conceded 
that these book debts were in the order or 
disposition of the insolvent for varying 
periods of time in such circumstances that 
he was the reputed owner thereof. It is nob 
altogether easy to determine whether this 
reputation of ownership came to an end 
when the appellants entered the premises. 
They caused a notice to be erected bearing 
the words ; “Balthazar and Son, Limited 
mortgagees in possession.” They also took 
possessfon of the books of account and of 
bills up to the 31st December which had 
already been prepared. What they did was 
ineffectual as a withdrawal of consent 
because they took no step towards giving 
notice to the debtors, but the question 
still remains whether something ineffectual 
as a withdrawal of consent can be a deter, 
mination of reputed ownership. The whole 
basis of the order and disposition clause is 
that 

if goods are in a man’s possession, order or dis¬ 
position under such circumstances as to enable 
him by means of them to obtain false credit, then 
the owner of the goods who has permitted him to 
obtain that false credit is to suffer the penalty of 
losing bis goods for the benefit of those who have 
given him the credit : see the Judgment of James- 
L. J. in (1879) 10 Ch D 691.15 

Thus regard must be had not only to the 
persons to whom the true owner should 
give notice so as to put an end to the debts 
remaining in the order or disposition of the 
reputed owner with bis consent, but also- 
to the persons from whom the insolvent 
might get what has been described as false 
credit by reason of the continuance of the 
reputed ownership of these debts right up- 
to the commencement of the insolvency 
itself. Can it be said by the appellants that- 
although they left the debts in the order 
and disposition of the insolvent with their 
consent right up to the insolvency, yet on 
the very day before the insolvent filed his- 
petition they destroyed the reputation of 

14. Colonial Bank v. Whinney, (1886) 11 A 0 426- 
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ownership by some acfe ineffectual as a 
withdrawal of consent ? In 39 Mad 250^® 
it appears to have been assumed that the 
afGxing of a board by a mortgagee of goods 
at the place of business of the mortgagor 
stating that be is the mortgagee in posses¬ 
sion takes the goods out of the reputed 
ownership of the mortgagor. It was held 
in that case that giving notice to a creditor 
that a debtor is about to suspend payment 
is an act of insolvency; where therefore 
after the receipt of such a notice the credi. 
tor took possession of goods, the beneht of 
S. 57, Presidency Towns Insolvency Act, 
could not be claimed. But the effect of 
putting up such a notice before an act of 
insolvency bad been committed did not 
directly fall to be decided. 

Now there can be no doubt in this case 
that the reputation of ownership had been 
permitted by the Bank to subsist up to the 
5th of January, and the insolvency might 
have obtained false credit up to that date. 
Yet the Act says that the reputation of 
ownership must still be subsisting at the 
date of the commencement of the insol- 
vency. Now goods may be taken from the 
possession, order or disposition of the 
reputed owner by a mere demand on the 
day before the bankruptcy as in (1833) 5 
B & Ad 674® and consent to debts remaining 
in the order or disposition of the insolvent 
may be withdrawn by taking some step 
towards the giving of notice even though 
such notice does not reach the debtor before 
the bankruptcy commences, as in (1848) 2 
Ex 303.® And in my opinion the circum. 
stances which Lord Selborne has discussed 
in (1873) 8 Ch 520*® as giving rise to a 
reputation of ownership may cease to exist 
on the day before the insolvency by some 
set of the true owner which negatives the 
continuance of any such reputation. Apply¬ 
ing the tests which he has laid down I 
cannot hold that at the commencement of 
the insolvency the situation of the goods 
'Was any longer such as to convey the 
i^eputatioQ of ownership to the minds of 
those who chose to make inquiry on the 
subject. The point is not free from difficulty 
for it is stated in Williams on Bankruptcy, 
Edn. 15, p. 303, that with respect to trade 
debts the fact of no notice having been 
given to the debtor seems conclusive evi- 
nence of the consent of the true owner to 
I tbe debt rema ining in the reputed owner. 

16. Uercaniile Bank of India v. Official AMlgnee 
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ship of the bankrupt. This must of course 
be the case where nothing occurs to alter 
the circumstances in which the insolvent 
has the reputation of ownership. The party 
who is to pay must know at whose order 
and disposition the debt subsists; the repu- 
tation of ownership continues in another 
person apart from the true owner. The 
clause however cornea into operation and 
the true owners goods are seized only 
where he has allowed not merely the deb- 
tors of the insolvent to remain without 
notice but possible fresh creditors of the 
insolvent to grant him false credit by rea¬ 
son of the reputation of ownership continu¬ 
ing right up to the moment of insolvency. 
In the present appeal the appellants did 
not allow this false credit to be obtained 
right up to that moment; I think that 
they determined the reputation of owner, 
ship when they entered the premises on 
the 5th of January and accordingly it was 
not still subsisting at the commencement 
of tbo insolvency. 

Persons visiting the “Silver Grill” to 
obtain tbeir information would find on the 
eve of the insolvency the servants of the 
appellants in possession of the premises 
and carrying on the business previously 
carried on by the insolvent, and they would 
see at the entrance the notice informing 
them that the appellants had entered into 
possession as mortgagees; they would find 
the insolvent’s books of account in the 
possession of the appellants. If they made 
the slightest inquiry, they would discover 
that all the bills and the vouchers in sup. 
port thereof, up to the end of the previous 
month, were in the possession of the appel. 
lants. These are the facts which were 
capable of being the subject of general 
knowledge. They are such as to exclude all 
legitimate ground from which those who 
had taken any means to inform themselves 
as to those facts could infer the ownership 
of these debts to be in the insolvent. To 
my mind therefore it is clear that at the 
commencement of the insolvency the book 
debts were not in the possession, order or 
disposition of the insolvent under such cir- 
cumatances that be was the reputed owner 
thereof In my opinion this appeal must be 
allowed and the petition of the Official 
Assignee dated SOih March 1937, mast 
be dismissed with costs in both Courts : 
advocate’s fee in this appeal thirty gold 
mobnrs. 

Dunkley J.—I have bad the advantage 
of reading the judgment of my Lord the 
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Chief Justice, •with which I am in entire 
agreement. As my Lord has said, in order 
to bring these book debts within what is 
known as the ‘ reputed ownership” clause, 
the Official Assignee has to establish three 
separate things, and I propose to make a 
few observations concerning each of those 
points. In regard to “the possession, order 
or disposition” of the insolvent, I agree 
that it is immaterial whether or not a 
charge on future debts such as we have in 
this case, is a transfer of an actionable 
claim, within the provisions of S. 130, 
T. P. Act. It is conceded that if S. 130 has 
no application to such a charge, then the 
debts do remain in “the possession, order 
or disposition” of the assignor until notice 
has been given to the debtors; and, in my 
opinion, the position is exactly the same 
even if S. 130 is applicable, for under the 
Proviso to S. 130, sub-s. (l), the transferor 
can receive payment of the debt and give a 
valid receipt for such payment in spite of 
the transfer unless notice in writing is 
given to the debtor in the manner provided 
by Sec. 131, and consequently the debts 
remain at the order and disposition of the 
transferor until such notice has been given. 

As regards the consent of the true owner 
{who is, of course, in this case the appel. 
lant company) to the debts remaining in 
the possession, order or disposition of the 
insolvent, it cannot be denied that they 
were in the order and disposition of the 
insolvent by the consent and permission of 
the appellant company up to the time when 
the company entered into possession of the 
premises, and the question for determina. 
tion is whether subsequently, and prior to 
the presentation of the insolvency petition, 
the appellants effectually withdrew their 
consent. This question involves the consi¬ 
deration of two cases which the learned 
Insolvency Judge has described as involv- 
ing "a painful conflict of opinion between 
two eminent lawyers,” but which, to my 
mind, are reconcilable, at any rate in 
relation to the facts of the present case. 
These are the cases in (1895) 2 Gh 872^^ 
and (1914) 2KB 910.^® On a full consi¬ 
deration of the judgments in these cases, 
and the line of earlier cases which were 
cited and considered by Stirling J. in (1896) 
2 Ch 872,^^ but which it is scarcely neces. 
sary for me to mention speciflcally, it 
appears to me that a principle is deduoible 
therefrom which ought to be applied in the 
present case. That principle is that in the 
case of trade debts the ordinary and appro¬ 


priate method by which the true owner 
may terminate his consent to the debt 
remaining in the possession, order or dis¬ 
position of the insolvent is by giving notice 
to the debtor, and the fact of no notice 
having been given or attempted to be given 
is, where there is an opportunity of giving 
such notice, conclusive evidence of the con. 
sent of the true owner; but the inference 
of consent arising from the omission to give 
notice can be rebutted if the true owner, 
within the time available to him, takes 
every possible steps to terminate the pos. 
session, order or disposition of the insol. 
vent, or if the failure to terminate such 
possession, order or disposition is not attri. 
butable to any fault on the part of the true 
owner. I agree with my Lord, and for the 
reasons stated by him, that the appellant 
company did not, prior to the presentation 
of the insolvency petition, take the steps 
which were open to them within the time 
available to terminate the possession, order 
or disposition of the insolvent. 

In regard to the third point, that is. 
whether the debts were in the order and 
disposition of the insolvent under such 
circumstances that the insolvent was the 
reputed owner thereof, the question which 
I have found most difficult to answer is 
whether, in the case of debts, the reputa¬ 
tion of ownership is not static, in the sense 
that when the insolvent has once acquired 
that reputation it cannot be determined 
except by the withdrawal by the, true 
owner of his consent to the debts remain, 
ing in the order and disposition of the 
insolvent. But it must be remembered that, 
for the purpose of S. 52 (2) (o). Insolvency 
Act, trade-debts are “goods”, and exactly 
the same principles are applicable in the 
case of debts as are applicable in the case 
of chattels, although, in order to raise an 
inference of a certain kind, different facts 
may have to be established if the goods 
were chattels. Furthermore, the question 
of reputed ownership has to be examined, 
not from the position of the debtors of 
the insolvent, but from the position of 
his creditors or possible creditors, by whom 
I mean persons who might be persuaded to 
give credit to the insolvent by reason of 
the reputation of ownership remaining with 
him. When these considerations are borne 
in mind, it becomes clear that, although 
the consent of the true owner may not have 
been effectually withdrawn, yet the reputed 
ownership of the insolvent may be deter¬ 
mined by a change of circumstances. This 
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principle has been clearly enunciated by 
Lord Selborne in a passage from his judg. 
ment in (1872) 8 Ch 520^® at p 528 which 
my Lord has quoted. In (1904) 2 KB 
753^^ at p. 757 Vaughan Williams L. J, 
-said : 

In our opinion it is essential before a Court can 
hold that one man’s goods are to bo taken to pay 
another man's debts, because of the reputation of 
ownership of the bankrupt, that the goods should 
be held and dealt with by the bankrupt In such 
manner and under such circumstances that the 
reputation of ownership must arise, 

and further : “the inference of ownership 
by the bankrupt must (observe, not might 
■or might not) arise.” See also (1923) 2 Ch 
89^® at p. 94. The material date on which 
this reputation of ownership must exist is 
at the commencement of the insolvency, 
jand I agree that, by reason of the action 
taken by the appellants after the afternoon 
of 5th January 1937, the circumstances 
were so changed that at the commencement 
of the insolvency the facts were such as to 
exclude all legitimate ground from which 
those who had taken any means to inform 
themselves as to those facts could infer the 
ownership of these debts to be in the 
insolvent. 

V.B.b./r.K. Appeal allowed. 
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Y. E. A. Arumugam Chettyar — 

Appellant. 

y. 

M. B. M. L. Ramanathan Ghettyar and 
others — Respondents. 

Hrst Appeal No. 12 of 1938, Decided on 
18th May 1938, against order of Asst. Diet. 
Conrt, Pegu, D/. 4th February 1938. 

' (a) Cml P. C. (1908), O. 21, Rr. 13 (7) and 
*^0—Property attached specified as owned by 
jadgment'debtors—Sbareof each of judgment^ 
-debtors in property not mentioned — There is 
«io material irregularity. 

A deoree-holder asked the Conit to bring to sale 
certain properties described as a half share belong* 
Ing to the jodgment-debtors in certain specified 
holdings. What was the ezact interest of each of 
'the jndgment*debtor8 individually in the property 
Was not specified. It was stated that the whole of 
half share belonged to the jadgment-debtors, 
The sals ^ae challenged on the ground that it bad 
Bot been specified ezaotly what share each of the 
4UIsi«nt judgment-debtors possessed : 

1988 B/06 A 66 
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Beld that it was not necessary that this should 
bo done. The decree-holder held a decree against 
each of the judgment-debtors. He had brought this 
property to sale because it was the property of one 
or other or all the judgment-debtors and that was 
sufficient for his purpose. What the Court sella is 
the right, title and interest of the judgment- 
debtors in this property. It is no part of the 
Court’s duty to enter into an enquiry as to the 
exact proportion of each of the judgment-debtor’s 
interest in this property. [P 434 0 2} 

(b) Civil P. C. (1908). S. 151, O. 21.’ Rr. 89, 
dO, 91 — Specific provisions for setting aside 
sale not availed of—Inherent power cannot be 
invoked. 

When there are specific provisions in the Code 
of the remedy which a party seeks, it is not open 
to him, after his failure to adopt those remedies, 
within the period allowed by law, to appeal to 
the inherent powers of the Court to obtain that 
remedy. Hence where a patty has not applied 
under 0. 21, Rr. 89, 90 or R. 91 it is not open to 
him to seek the inherent power of the Court to set 
aside the sale : A 1 R 1931 P G 33, Foil. 

[P 435 C 2] 

E. Hay — for Appellant. 

S. B. Chakravarty — for Respondents. 

Maokney J. — On 8bh August 1935 the 
appellant obtained a money decree against 
three individuals, respondents 1, 2 and 3 
in this appeal, and against the M. B. B. M. 
S. L. M. Chettyar Firm, respondent 4 in 
this appeal. The decree was obtained on 
the original side of this Court. The appel¬ 
lant decree, holder had his decree transfer¬ 
red to the Assistant District Court of Pegu 
for execution. It is out of the execution 
proceedings in that Court that this appeal 
arises. Bespondent 1 is a party as the legal 
representative of M. B. M. L. Letchmanan 
Chettyar, his father. The appellant decree- 
holder asked the Court to bring to sale 
certain properties described as a half share 
belonging to the judgment-debtors in cer¬ 
tain speci6ed holdings. What was the exact 
interest of each of the judgment.debtors 
individually in the property was not speci¬ 
fied. It was stated that the whole of this 
half share belonged to the judgment-deb. 
tors. The proceedings were much delayed 
but finally 30th October 1937 was fixed 
for the sale of the properties. The delay 
has been caused by a claim on the part of 
respondent 1 in his personal capacity to be 
the sole owner of the properties attached. 
This claim was allowed by the execut¬ 
ing Court but on appeal to this Court 
it was disallowed, and this Court declared 
that respondent 1 personally had no in. 
terest in that property. In the course of 
the judgment of this Court there occurs a 
paragraph which might suggest that this 
Court found that the property belonged to 
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the M. R. E. M. S. M. L. Chettyar Firm. 
Eespondent 1 sought a review of the judg. 
ment on the ground that these observations 
were obiter. His application was dismissed 
summarily on the ground that there was 
no dehnite finding that the property was 
the property of the M. E. E. M. S. M. L. 
Chettyar Firm. Whilst this application was 
pending respondent 1 asked the executing 
Court to postpone the sale. The executing 
Court in an order passed on 29th October 
1937 refused to postpone the sale, giving 
as its reason that this Court had clearly 
found that respondent 1 had no interest in 
the land in question and that the property 
belonged to the M. E. E. M. S. M. L. 
Chettyar Firm. The Court held that the 
decree, bolder bad every right to execute 
his decree against this firm. The sale was 
held on 30th October 1937. Eespondent 1, 
still persistent, made an application on 8tb 
January 1938 pointing out that the reasons 
given by the executing Court for refusing 
to postpone the sale were no longer valid 
in view of the order of this Court which 
had been passed on his application in review. 
This in my opinion was a most misleading 
application to make. It did not matter in 
the least whether the reasons which the 
learned Judge had given for refusing to post, 
pone the sale were valid reasons or not. At 
that stage all that mattered was whether 
the sale was a valid sale: whether the sale 
was correctly held or not. Under O. 21, 
E. 92, where no application to set aside a 
sale is made under Er. 89, 90 and 91 or 
where such application is made and dis. 
allowed, the Court shall make an order con. 
firming the sale and thereupon the sale 
shall become absolute. No application has 
been made to the Court in time under 
Er. 89, 90 or E. 91, and it is difiScult to 
see in these circumstances by what possible 
method the Court could decline to confirm 
the sale which had been held. 

In 58 I A 50' at page 56 their Lordships 
of the Privy Council observed ; 

The only means by which the ]udgment.debtor 
can get rid of a sale, which has b^n duly carried 
out, are those embodied in Rule 89—namely, by 
depositing in Court the amount for the recovery 
of which the property was sold, together with 6 per 
cent, on the purchase money, which goes to the 
purchaser as statutory oompensation, and this 
remedy can only be pursued within SO days of the 
sale : see Art. 166, Sch. 1, Limitation Act, 1908. 
That this is so is, in their Lordships’ opinion, 

clear under the wording of R. 99, which provides 

. _ _ _ _ . . _ _ ■ 

1. Nanbelal v. Umrao Singh, (1931) 18 A IR 
P 0 33=180 I 0 686=27 N L R 95=68 I A 
50 (P 0). 


that in snch a case (i. e. where the sale has bee^. 
duly carried out), if no application is made under 
R. 89 the Court shall make an order confirming: 
the sale and thereupon the sale shall become 
absolute. 

Possibly respondent 1 would like to be 
considered as making an application to the 
Court to set aside the sale on the ground 
of a material irregularity or fraud in pub. 
lishing or conducting it: E. 90. The ground 
he would take is that under O. 21, R. 13, 
Cl. (7), it is incumbent on the decree.holder 
in setting out the sale particulars to specify 
the judgment-debtor's share or interest in- 
the property. In the present case the judg. 
ment.debtors' share or interest in the pro. 
perty has been specified. It is asserted tbak 
they owned the whole of this property 
that has been attached. What respondent 
1 complains of is that it has not been sped, 
fied exactly what share each of the different 
judgment-debtors possesses. In my opinion 
it is not necessary that this should be done. 
The decree.holder holds a decree against 
each of the judgment-debtors. He has 
brought this property to sale because it is 
the property of one or other or all the 
judgment.debtors and that is sufficient for 
his purpose. What the Court sells is the 
right, title and interest of the judgment, 
debtors in this property. It is no part of 
the Court’s duty to enter into an enquiry 
as to the exact proportion of each of the > 
judgment-debtor’s interest in this property.! 
In any case however it was not for respon. 
dent 1 to raise such an objection at this 
stage for he has no possible concern what, 
soever in the matter. Presumably he* 
knows the extent of his own interest in 
the property as the legal representative of 
his father : that interest has been sold. If 
he had no interest then nothing of his has- 
been sold and that is an end of the matter. 

However, on the application of Stb- 
January 1938, the learned Assistant Dis¬ 
trict Judge on 4th February 1938 passed' 
an order setting aside the sale. His reasons- 
were that bad he known what was the* 
correct interpretation of the judgment of 
this Court in Civil First Appeal No. 27 of 
1937 he would not have passed the order 
which he did pass refusing to postpone the 
sale, because the Court proceeded with the' 
sale on the basis that the property belong¬ 
ed to respondent 4, the M. E. E. M. S. M. L. 
Chettyar Firm. The learned Judge held- 
that it was not possible to bring the pro¬ 
perties to sale until it had been specified" 
what exactly were the interests of each of^ 
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tho judgment-debtors therein. On these 
grounds, and acting under S. 151, Civil 
P. G., he set aside the sale and appointed 
a fresh date for hearing the advocates of 
the parties as to what the next proceeding 
should be. It would seem that the learned 
Judge must have become completely con- 
fused in regard to the matter. It is sufB. 
ciently clear from what has already been 
said that tbe sale which has been held was 
quite in order and therefore it should not 
have been set aside. The decree holder has 
appealed to this Court against tbe order of 
the learned Assistant District Judge. I 
think that an appeal does lie because this 
is a question arising between the parties to 
the suit or their representatives and relat¬ 
ing to the execution, discharge or satisfac- 
tion of the decree under Section 47, Civil 
P. C. Tbe learned advocate for respondent 
1 has sought to argue that this Court has 
indicated that the property belongs to the 
M. B. M. L Cbettyer Firm and in view of 
that indication the decree, holder is not 
entitled to attach tbe property without 
explaining how it has become tbe property 
of his judgment-debtors. This Court has 
not found that tbe property belongs to the 
H. B. M. L. Chettyar Firm. What had to 
be decided was whether a certain transac. 
tion whereby these properties were sold 
was a transaction in which respondent 1 
himself was a party or not, and it was 
decided that he was not a party but the 
M. B. M. L. Firm was. I am of the opi¬ 
nion that this appeal must be allowed. The 
order of the Assistant District Court must 
he set aside, and the sale confirmed pro¬ 
vided there are no other questions which 
have to be settled before such confirmation 
takes place. The conduct of respondent 1 
in this matter appears to be wantonly 
obstructive and 1 consider that he should 
pay tbe coats of this appeal in this Court, 
advocate’s fee ten gold mohurs, and also 
tbe costs of his application in the lower 
Court, in which the advocate’s fee shall be 
assessed at five gold mohurs. 

Mya Ba. J. — 1 agree in the orders pro. 
posed by my learned brother. All that 
I wish to add is that the prayer in the 
petition from which this appeal has arisen 
is one for review of the order of the trial 
Court dated 29th October 1937 which was 
an order rejecting an application for stay 
of sale which bad been ordered to take 
place on 80th October 1937 and which did 
take place on 30th October 1937 and con. 
ddering that the appUoatlon was made on 
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8th January 1938 or more than two months 
after the date of the sale, what tbe learned 
Assistant District Judge has done by tbe 
order which is under appeal is to set aside 
the sale for the setting aside of which no 
petition could be entertained at the instance 
of respondent 1 at the time. The learned 
Assistant District Judge, by showing that 
he had gone on with tbe execution proceed, 
ings upon some misapprehensioD of facts 
gathered from the judgment of this Court 
in Civil First Appeal No. 27 of 1937, not 
only found that there were grounds for 
review but passed an order not for stay of 
sale because such an order would be impos¬ 
sible of being given effect to, the sale 
having taken place long before the appli. 
cation, but for setting aside the sale for 
which respondent 1 had been long debar, 
red by lapse of time from making an appli. 
cation. When there are specific provisions 
in the Code for the remedy which respon- 
dent 1 sought, it is not open to him, after 
his failure to adopt those remedies, namely 
O. 21, B. 89 or B. 90, within the period 
allowed by law, to appeal to the inherent 
powers of the Court to obtain that remedy. 

e.s./b.k. Appeal allowed. 

A. I. R. 1938 Rangoon 439 
Bobbbts C. J. and Dunklet J. 

Abha Dada and Co. — Applicant. 

V. 

Commissioner of Income-tax, Burma-^ 

Bespondent. 

Civil Misc. Appln. No. 22 of 1938* 
Decided on 6th April 1938, for mandamus 
under S. 66 (3), Income-tax Act. 

(a) Income-tax Act (1922), S. 2 6-A—Awescee* 
a Mahomednn carrying on buiineMf capital of 
which contiBted mainly of immovable properly 
—Gif If by atiesfee to hit font out of capital of 
buftneif—Sums fo gifted reinvefted by sons in 
bufsneff — Gifts not made in accordance with 
S. 123, Te Pa Act — Application by asmssee 
under S* 26«A for registration of business as 
business of 6rm—Application accompanied by 
unregistered deed of partnership specifying in* 
dividual shares Business held could not be 
registered as firm* 

An asssssee, a Mahomedan in Btirma, had oer* 
tain baatness the oapltal of whioh mainly oonslated 
of Immovable property# Tbe aasessee alleged that 
be had made gifts to each of bis two sons and bad 
given a bonus to each of his two employees out of 
tbe capital of bis business and that these sums bad 
been reinvested by these four persons in the bosi* 
ness, which bad thereby become a partnership of 
five persons# Tbe gifts were however not roistered 
in aooordanoe with 8# 198, T* P# Act# The assesseo 
made an application under S# 26«A for the regia* 
tration of this business as the business of a firm. 
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The application was accompanied by a deed of 
partnership which was not registered under the 
Registration Act but which purported to specify 
the individual shares of the partners : 

Held that as the gifts were not made in accord- 
•ance with the provisions of 8. 123, T. P. Act, there 
were no valid gifts by assessee to his sons and 
employees, and hence there were no contributions 
by them to the capital of the alleged partnership. 
Moreover, the capital of the business consisted 
mainly of immovable property and as it had not 
been registered under the Registration Act, it was 
clearly ineffectual. Hence four of the alleged part* 
ners had not acquired any share in the capital of 
the business and therefore the firm could not be 
registered under S. 26-A '.AIR 1936 Rang 430 
(FB), Bel. on. [P 437 C 1] 

(b) Income-tax Act (1922), S. 66 (3) — High 
Court cannot order Commissioner toreferques* 
tion which assessee has not required Commis¬ 
sioner to refer under S. 66 (2). 

The High Court has no jurisdiction under 8. 66 
(3) to order the Commissioner of Income-tax to 
state a case and to refer a question of law to the 
High Court which the assessee has not duly 
required the Commissioner to refer under S. 66 (2): 
AIR 1934 Rang 132, Foil. [P 437 0 2] 

Paget — for Applicant. 
i U Thein Maung — for Bespondent. 

Dunkley J. — When Haji Abba Dada 
was about to be assessed to income-tax for 
the year 1936-37 he made an application 
to the Income-tax Officer, under the Pro. 
visions of S. 26-A, Income-tax Act, and the 
rules framed thereunder for the registra. 
tion of this business as the business of a 
firm for the purposes of this Act. Haji 
Abba Dada alleged that he had made gifts 
of Rs. 75,000 to each of two sons and had 
given a bonus of Rs. 5000 to each of two 
employees, out of the capital of his busi¬ 
ness and that these sums had been re¬ 
invested by these four persons in the 
business which had thereby become a 
partnership of five persons. He produced a 
deed of partnership, dated 29th April 1936, 
which was not registered under the provi- 
sions of the Registration Act, and a certifi. 
cate of registration of this partnership 
under S. 59, Partnership Act, and pointed 
to entries in the books of account which 
purported to show that the capital of the 
new partnership was divided into five 
shares, one and half lacs for himself, Rs. 
75,000 for each of his two sons, and Rs. 
5000 for each of the two employees. The 
Income-tax Officer held some sort of an 
inquiry and came to the conclusion that no 
real firm existed, and therefore refused to 
register the firm under S. 26.A. An appeal 
against this order was made to the Assist, 
ant Commissioner of Income-tax, but was 
dismissed. Then application was made to 


the Commissioner of Income-tax to refer 
certain questions of law, which, the asses¬ 
see alleged, arose out of the appellate 
order of the Assistant Commissioner, to 
this Court, but the Commissioner of 
Income-tax declined to state a case. Hence 
this present application to this Court, under 
S. 66 (3), Income-tax Act, asking us to 
require the Commissioner to state a case. 

The order of the Commissioner of Income- 
tax, dated 16th November 1937, is based 
mainly on surmise and speculation, and we 
do not propose to make any further refer¬ 
ence to it, save that we must take strong 
exception to one statement occurring in the 
order, where, referring to an application of 
the assessee that his assessment should be 
made at Rangoon instead of at Myanaung, 
the Commissioner says that this applica¬ 
tion was made, I should guess, in the 
interests of his professional representa- 
tive.” This statement is entirely without 
foundation, in fact, was quite unnecessary 
and highly improper. It is admitted that 
the application by the assessee under Sec. 
26.A was made in proper form and in 
accordance with the rules. It was accom¬ 
panied by a deed of partnership which 
was not registered under the Registration 
Act, but which purported to specify the 
individual shares of the partners. There 
were also produced the book entries in the 
books of account purporting to set out the 
shares in the capital of each of the part, 
ners, and the registration certificate of the 
firm under the Partnership Act. No other 
facts were alleged to prove, as Sir George 
Rankin p. J., put it in 4 I T C 365^ at 
p. 370, 'the reality of the instrument pro. 
duced,” but Mr. Paget for the assessee now 
says that other evidence was available and 
would have been produced if opportunity 
had been given. 


The assessee asked the Commissioner of 
Income-tax to refer six questions to this 
Court. It is unnecessary to set out these 
questions in fall, and it is sufficient to say 
that in essence they amount to the single 
question whether there were contributions 
validily made to the capital of the alleged 
partnership by the two sons and the two 
employees. It is common ground that these 
four persons had no means of their own 
wherewith to make contribntions to the 
capital, and that all that has occurred is 


. Bisseswarlal Brijlalv. Commissioner of Inoome- 
tax. Bengal, (1930) 17 A I R Cal 449=128 10 
827=67 Oal 1336=4 I T 0 365 = 34 0 W N 
363 (S B). 
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that certain entries, which may well have 
been made by a clerk, have been made in 
the account books of the business formerly 
belonging to Haji Abba Dada alone, giving 
them credit to their respective shares in 
the capital of the business. Admittedly, no 
cash or property ever passed, but it is set 
up that these entries in the books of account 
and the execution of the partnership deed 
amount to gifts by Haji Abba Dada to each 
of these persons of these respective amounts, 
which were at the same time contributed 
by these persons to the capital of the firm. 

Any question of law which might arise 
out of these circumstances has already 
been answered by a Full Bench of this 
Court in 14 Bang 439,^ where it was held 
that in Burma a gift of property by one 
Mahomedan to another must be made in 
accordance with the provisions of Sec. 123, 
T. P. Act. There were no valid gifts by 
Haji Abba Dada to his sons and employees, 
and hence there have been no contributions 
by them to the capital of the alleged part, 
nership. Moreover, the capital of this busi. 
ness consists mainly of immovable property, 
and the partnership deed purported to 
transfer this capital from one person, Haji 
Abba Dada, to five persons, Haji Abba 
Dada, his two sons and his two employees. 
As it has not been registered under the 
Begistration Act, it was clearly ineffectual 
to do anything of the kind. Therefore four 
of the alleged partners have not acquired 
any share in the capital of this business. 
Mr. Paget has urged that it is unnecessary 
to the constitution of a partnership that 
all the partners should hold a share in the 
capital of the firm; that is undoubtedly so, 
but in order that a firm may be registered 
under 8. 26-A, Income-tax Act, the instru¬ 
ment of partnership must specify the indi. 
vldual shares of the partners, and the 
instrument in this case specifies that each 
partner holds a share which in actual fact 
he does not hold, and therefore the firm 
cannot be registered under the Section. In. 
our opinion, a question of law does arise 
from the appellate order of the Assistant 
Oommissioner, and that is this: Whether, 
^ben an application under S. 26-A, Income, 
tax Act, is made in proper form and a deed 
of partnership is produced with the appli. 
cation, the Income.tax officer has jurisdio. 
tion to refuse to register the partnership 
under S. 26.A and the thereunder, 

‘8. Ua Auba' v. B, E, HtaMer, (1930) 38 A 1 B 
BaDg48(hsia4 I:0 B84VSM Bang 489 (F B}., 
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either peremptorily or after having given' 
the asseasee an opportunity of being heard?”; 

There is no decision of this Court on 
this important point, and the provisions of' 
the Section and rules are by no means 
clear, and therefore we should have been 
prepared to require the Commissioner of' 
Income tax to refer this question if we had 
jurisdiction to do so. But clearly we can¬ 
not require him to refer it; this has been 
decided in 12 Rang 322.^ In his applica¬ 
tion under Sec. 66(2) the assesses did not 
ask the Commissioner of Income-tax tq 
refer this question of law, no doubt advi¬ 
sedly, as the question is covered by autho¬ 
rity of Indian High Courts. Consequently 
it is not open to us to require the Commis. 
sioner to state a case on this point. This 
application fails and is dismissed with costs;' 
advocate’s fees ten gold mohurs. 

Roberts C. J. — I agree. 

D.S./r.K. Application dismissed. 

3. Commr. of Income-tax, Burma v. C. P. L. R.' 
Cbetbyar CoDcern, Paundge. (1934) 21 AIR. 
Rang 132=150 1 C 408=12 Rang 322 (S B). . 

A. 1, R. 1938 Rangoon 437 
Roberts C. J. and Dunkley J. 
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U Ba Tin and another — Appellants. 

V. 

O Tun On and another — Eespondentg. 

First Appeal No. 45 of 1938, Decided on 
5th July 1938, against decree of Original 
Side of High Court, D/. 25th February 1938^ 

Carrier* Act (1865), S. 10—Suit against per-i 
sons alleged to be common carriers for loss and 
injury to goods entrusted to them for carriage 
— It is not necessary for plaintiff to expressly 
state in plaint that notice under S. 10 has beeA 
issued —Such averment is implied under O. 6, 

R. 6, Civil P. C.—Defendant* must raise plea 
of absence of notice—Defendant* failing to d,o 
so—Onus is on them to show that they were 
not negligent. 

In a suit against persons alleged to be oommob 
carriers within the meaning of the Carriers Act,' 
for the loss or injury to goods entrusted to them: 
for carriage, it is not necessary for the plaiDti0, a.^ 
in the case of 8. 80, Civil P. O., to expressly state 
in the plaint that he has Issued a notice under 

S. 10, Carriers Act. Such an averment Is implied 

under O. 6, Buie 6, Civil P. 0., and it is for the 
defendants to deny in ihelr written Btatement 
aooording to O. 6. Rule 2, that they ate commoi]^ 
oarrlers or to raise the plea of theabsenceofnotlce* 
Where they fail to do so, the onus Is on them to 
prove and to show that they took good care la the 
carriage of the plalntifi'e go^s. [P 488 0 9; 

P 489 Oil' 

Per Dunkley iT.—An averment In plaint 
demands were made for the amount of damage 
olalmed but to u) evail, whleh is not denied 
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the defendants, is a sufficient compliance with the 
provisions of S. 10. Moreover failure to raise in 
the written statement the plea of the absence of 
notice amounts to waiver on the part of the defen¬ 
dants of the proof of notice. The notice under Sec. 
10 18 not a part of cause of action of the suit but 
is merely a condition which has to be performed 
before the suit could be brought and differs in that 
respect from a notice under S. 80, Civil P. C. 

[P 439 G 1] 

F. S. Doctor — for Appellants. 

U Chan Htoon for U Ba So — 

for Respondents. 

Roberts C. J.—In this case the plaintiff 
U Tun On was a rice miller of Moulmein- 
gyun and plaintiff 2 U Ba Tun was his 
agent; and plaintiff 2 arranged for the 
carriage of 1000 bags of rice from Moul- 
meingyun to Rangoon in March 1937 on a 
steam launch of the defendants known as 
Hamedia . The learned trial Judge framed 
a preliminary issue as to whether the con- 
tract of carriage which was entered into 
was an agreement between the plaintiffs 
and the defendants when the latter were 
acting as common carriers, and he found 
that the defendants were common carriers. 

It seems difficult to see how he could over 
have found otherwise, for the defendants 
described themselves almost in direct terms 
as such, Maung Nyun, defendant 2, giving 
his occupation as that of a launch hiring 
business and saying that he owned the 
Hamedia’ and that he hired out other 
launches as well and carried merchandise 
about for his clients. It is also stated by 
one of the witnesses for the defendants 
that Maung Nyun on learning that the 
Hamedia’ was required to take this rice to 
Rangoon said Please send it by all means. 
We will take upon ourselves the responsi¬ 
bilities just as the Irrawaddy Flotilla Com¬ 
pany does”. All the evidence which was 
adduced pointed in the same direction, and 
we have to deal with this case upon the 
footing that it was an established fact not 
seriously contested that the defendants at 
all material times were common carriers 
within the meaning of the Carriers Act. 

Now, in my judgment, the plaintiffs 
were not bound to plead this fact in their 
plaint. The provisions of 0. 6, R. 6, show 
clearly that any condition precedent, the 
performance of which is intended to be 
contested, mast be distinctly specified in 
the pleading, but an averment of other con¬ 
ditions precedent, which are necessary for 
the plaintiff’s case, shall be implied, and 
O. 8, R. 2, lays down that the defendant 
must raise by his pleading all matters 
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which show the suit not to bs maintain, 
able. We have been strongly pressed to 
regard this case as one in which the plain, 
tiff should have expressly said in his plaint 
that^ he had issued the notice which is 
required by S. 10, Carriers Act. That Sec. 
tion runs as follows : 

No suit shall be instituted against a oommon 
carrier for the loss of. or injury to, goods entrusted 
to him for carriage, unless notice in writing of the 
loss or injury has been given to him before the 
institution of the suit and within six months of 
the time when the loss or injury first came to the 
knowledge of the plaintiff. 

It is said that this Section can be com. 
pared with Sec.^ 80, Civil P. C., and with 
suits which are instituted after notice given 
against the Secretary of State for India in 
Council or a public officer in respect of acts 
done in certain capacities. Bub S. 80 says 
in terms that the plaint shall contain a 
statement that the notice which is required 
has been served upon the requisite person, 
whereas S. 10, Carriers Act, contains no 
such condition. The defendants, when they 
came into Court, came with the knowledge 
that they had been held to be common car¬ 
riers, and they neither amended the written 
statement to say that they were not com. 
mon carriers, nor did they amend it in the 
sense of complaining of absence of notice 
under 8. 10, Carriers Act, in order to 
comply with provisions of O. 8, R. 2. 

The effect of that, in my view, was that 
when they came into Court the onus was 
upon them to show that they executed due 
care in the carriage of the plaintiffs’ goods. 
Bub on whichever side the original onus 
should have been placed, when all the 
evidence was taken, it was easy to see that 
the whole of it tended one way and one 
way only, namely that the defendants wore 
negligent. It is not, I think, necessary to 
go into the evidence in detail. It is enough 
to say that the defendants themselves put 
into the box a gentleman named Hole, a 
Waterways Inspector, from whose evidence 
the learned trial Judge was satisfied that 
the serang of the ‘Hamedia’, the servant of 
the defendants, navigated the launch in a 
way which in all the circumstances was 
risky and negligent; and I am of opinion 
that be was fully entitled to come to that 
conclusion, and indeed, upon the evidence 
placed before him, that was the only con. 
olosion at which he could have arrived. 
Accordingly, in my opinion, this appeal 
fails and must be dismissed with costs. 

Donkley J.—Two points have been 
urged before us on behalf of the appellants. 
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The 6rs6 is that if the appellants are com. 
•moQ carriers, then the suit is barred by the 
provisions of S. 10, Carriers Act. I agree 
with my Lord the Chief Justice that, in 
view of the provisions of O. 6, K. 6, Civil 
P. G., it mast be implied in the pleading of 
the plalntiffs-respondents that the condi> 
tion precedent to their right to bring the 
suit, namely the service of a notice upon 
the appellants, had been duly performed. 
But, however that may be, I consider that 
the averment in para. 6 of the plaint, which 
stated that demands were made for the 
amount of damages claimed but to no avail, 
and which was not denied by the appel. 
lants, was a sufficient compliance in any 
jcase with the provisions of S. 10, Carriers 
Act. Taking the other view that there was 
no specific pleading to the effect that notice 
had been given, then the fact that the 
appellants did not raise this matter in their 
written statement, as they were required 
to do under O. 8, B. 2, as a matter which 
jshowed that the suit of the respondents 
was not maintainable, was a waiver on 
their part of the proof of this notice. For 
the appellants reference has been made to 
the provisions of O. 6, B. 11; it is said that 
this notice was part of the cause of action 
and therefore must be specifically pleaded. 
In my view it was not material to allege 
this notice because the notice was not of 
itself part of the cause of aotiou; it was 
merely in this case a condition which bad 
to be performed before the suit could be 
brought, and in that respect differed from 
a notice under S. 80, Civil P. G. 

The second point raised is that the plaint 
did not set up that the appellants are 
common carriers, and that in fact the 
appellants are not common carriers. How. 
'Over the learned trial Judge came to the 
conclusion that this point was raised by 
the pleadings, and he framed a prelimioary 
issue thereon, and heard evidence on this 
issue some 15 days before the trial of the 
main issue in regard to negligence, and 
-opon that evidence it was impossible for 
him to come to any other conclusion than 
that the appellants are common carriers. 
In fact, as my Lord has said, the appel. 
4aQt Maung Nyun himself admitted this. 
When the oonolnsioa that the appellants 
•are common carriers had bean arrived at 
•clearly the suit against them must succeed, 
beoaosa they failed to discharge the onus 
which then lay upon them of showing that 
the loes of the respondents was not due to 
khehr negligence. I therefore agree that this 
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appeal fails and must be dismissed with 
costs. 

B.M./b.E. Appeal dismissed. 
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Roberts 0. J. and Donklet J. 

K. C, Nath — Applicant. 

V. 

Salima Khatoon — Respondent. 

Civil Miso. Appeal No. 7 of 1938, Daoi. 
ded on 22nd March 1938, against order of 
Commissioner for Workmen's Compensa. 
tion, Bassein, D/- lat December 1937. 

Workmen** Compensation Act (1923), S. 3 
— Engine driver employed on steam launch 
during whole round voyage—During temporary 
halt in course of voyage accident taking place 
to engine driver while doing certain repairs to 
engine and boiler—Accident held arose out of 
and in course of employment. 

Aa engioe driver was employed on a steam 
launch duciug the whole round voyage. la the 
course of the voyage a temporary halt was made. 
During that halt an accident took place to the 
engine driver while doing certain repairs to the 
engine and the boiler as a result of which he died: 

Held that because during the voyage a tempo, 
rary halt was made, it could not be said that the 
engine drirer’s employment did not oontinne 
during that halt. The accident therefore arose oat 
of and In the course of his employment. 

[P 440 0 9] 

A. A. Darwood — for Applicant. 

M. I. Khan — for Respondent, 

Duokley J. — This appeal arises oufe of 
aa order of the Commissiouer for Work. 
meu’sCompeasatloQ of the B-tsseiu District, 
dated Ist December 1937. The prooeediuga 
before him arose out of au accident which 
occurred on the steam launch "Ayia” oa 
the Ifith April 1937, as a result of which 
acoideut the eugiue driver of the launch, 
Lai Meah, was killed. The sole issue which 
was raised in the pleadings was whether 
the accident arose out of and in the course 
of Lai Meah’s ocnployment. This was affir¬ 
med by the applicant for compensation, 
who is the present respondent, and denied 
by the opposite party, who is the appellaat 
before us. The learned Commissioner came 
to the conclusion that the accident did 
80 arise. His findiog on this point is aa 
follows : 

It Is olear that Lai Meab's death was caused 
by an aooldent arising out of and in the course of 
his employment and 1 find aocordingly. 

However, it is regrettable that he has 
given no reasons for this finding : and the 
contention which is raised before us is 
that this findiog is not supported by any 
avidenoe, and that the appellant has 
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been prejudiced by reason of the fact that 
he was not given an opportunity of calling 
witnesses in support of his averment that 
the accident did not arise out of and in 
the course of the deceased’s employment. 
It appears that on 6th November the 
appellant presented a list of thirteen 
witnesses to the Commissioner for exami- 
nation on his behalf : but none of these 
witnesses has been examined. Under R. 30 
of the Workmen’s Compensation Rules, 
if an application is presented by any 
party to the proceedings for the citation of 
witnesses, the Commissioner shall issue 
summonses for the appearance of such 
witnesses, unless he considers that their 
appearance is not necessary for the just 
decision of the case. The Commissioner has 
not recorded in the proceedings his reasons 
for considering that the appearance of these 
witnesses was not necessary; but when the 
proceedings in the case are examined the 
reason why the witnesses were not called 
becomes clear, for in the application to 
call these witnesses the present appellant 
made the following statement; 

Wherefore the opposite party prays that the 
issue 6xed for hearing to*day may be heard to-day 
and decided, if the facts stated by him be accepted 
by the applicant as correct; otherwise, summoos 
may be issued to the witnesses and they be 
examined and issue be heard and decided accord¬ 
ing to law. 

The conclusion therefore is, as abated 
by the respondent, that the statement of 
facts contained in the written statement 
of the appellant was accepted and the issue 
was decided upon those facts. The facts, 
as alleged by the appellant, are set out in 
para. 4 of his written statement. He says 
that the launch left Bassein for Khenan- 
daunggyi on 13th or 14th April, 1937, 
towing a boat which was sent there for 
loading bags of rice. The launch was to 
tow the boat back to Bassein when it had 
been loaded. During the intervening period, 
while the boat was being loaded and be. 
fore it was ready, the launch remained idle 
at Khenandaunggyi. The boat was not 
ready until 20bh April. Therefore the 
appellant submitted that the accident, 
which took place on 16th April 1937, did 
not arise out of and in the course of the 
employment of the deceased, for the 
launch having arrived at Khenandaunggyi 
on 14tb April, and the boat which the 
' launch was towing being in process of 
! being loaded from that date until 20th 
^April, anything that happened daring the 
lintervenuig period could not be said to 
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arise out of and in the course of the' 
deceased s employment as engine driver of 
the launch. This is a contention which 
cannot be supported. The engine driver 
was employed on the launch during the 
whole round voyage, and because in the 
course of the voyage a temporary halt 
was made, it cannot be said that his em- 
ployment did not continue during that halt, 
or that anything which he did during the 
halt in connexion with the engine of the 
launch was not something done in the 
course of his employment as engine driver. 

This particular accident arose because 
on this date, 16th April, the deceased did 
some repairs to the boiler, and in the 
course of executing those repairs steam 
escaped from the boiler and scalded him 
so severely that he died. Plainly, it was 
part of his duty as engine-driver of this 
launch to keep the engine and boiler of the 
launch, as far as he could, in such a con¬ 
dition that the launch was able to do the^ 
work for which it was being employed at 
that time. It was bis duty to do such 
minor repairs to the engine and boiler as 
were, in his judgment, necessary in order 
to permit the launch completing the jour¬ 
ney for which it bad been sent out by its 
owners : and while he was executing re¬ 
pairs which he considered to be necessary, 
he met bis death. Therefore it must be 
held that the accident arose out of and in 
the course of his employment, and, conse. 
guently, that the decision of the learned 
Commissioner for Workmen’s Compensa¬ 
tion was correct. The appeal therefore 
fails and is dismissed with costs, advo¬ 
cate’s fee five gold mohurs. 

Roberts C. J.—I agree. It is accepted, 
and indeed pleaded, by the opposite party 
that at the time of the accident the launch 
on which the accident occurred was taking 
part in a business trip, though it had 
temporarily halted at one of the ports of 
call. I agree with my brother that in the 
normal course of events one would expect 
the engine driver to attend to the engine 
and the boiler; but even if, in this parti, 
cular instance, it may be said that he did 
exceed bis express instructions, I cannot 
see how it can be possibly said that, so 
long as be remained on board the launch 
as engine driver and was doing something 
in relation to the engine, he was not doing 
it in the course of his employment. W& 
had, at first, some diffionlty in ascertaining, 
the facts of the case, since the Oommis. 
sioner came to his conclnsion withonfe 
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referring in terms to the written state, 
meat and also to the prayer of the oppo. 
site party, in which he had asked that 
summonses might be issued to certain wit. 
nesses unless the facts stated by him were 
accepted by the applicant as correct. They 
were so accepted, and they constitute, in 
my opinion, a conclusive case against him, 
and, therefore, the summoning of the 
witnesses was not, in the discretion of the 
learned Commissioner, necessary ; and be 
was right in coming to the conclusion 
which he did. I agree with the proposed 
order as to costs. 

d.s./r.K. Appeal dismissed. 
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Roberts C. J. and Ddnkley J. 

The King 

V. 

Nga Pu Gyi. 

Criminal Appeal No. 216 of 1938, Decid¬ 
ed bn 7th March 1938, from order of Addl. 
Seas. Judge, Insein, D/. 24th November 
1937. 

Criminal Trial — Murder — Self defence— 
Accused causing quarrel by his conduct and 
not leaving place when asked to do so—Fight 
ensuing—Accused killing deceased — Right of 
self defence held could not be pleaded. 

Where an accused began quarrel by acting in an 
Improper manner towards the deceased’s wife, and 
vrhen he was asked by the deceased and the 
deceased's wife to leave the scene peacefully be 
declined to do so, whereupon a fight ensued in 
which the accused killed the deceased : 

Beld he could never plead the right of private 
defence. [P 441 C 2 ; P 442 C 1] 

Roberts C. J. — The respondeat was 
charged with the murder of one Ba Shun at 
Hlawga village od 25th August 1937, and 
was acquitted by the Additional Sessions 
Judge of Insein : the Government now 
ftppeal against this order of acquittal. The 
facts are that on the day in question Ma 
Aye Mya, the wife of the deceased, came 
out of her house at about 3 o’clock in the 
afternoon and she saw the respondent com. 
^ng down from a pony cart, which was 
being driven by one Karapaya : and the 
respondent asked her where she was going 
to, employing a phrase which, all the 
Bnrmese witnesses agree, was extremely 
familiar in character and of such a kind 
that no one would address it to a married 
woman unless indeed he were her husband. 
She resented bis method of address and 
asked him to go away; but he declined and 
Memed determined to stop and pick a quarrel 
tilth her. Thereupon her husband Manng 
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Ba Shun, the deceased, who was in the 
house, called out to him to go away, but 
again he declined to do so and stood his 
ground. One of the eye-witnesses, Ma Ngwe 
Kyi, who has known the deceased and hia 
family for many years and who is a next 
door neighbour, said that instead of going, 
away the respondent took three or four 
steps towards the house of Ba Shun. Ba 
Shun thereupon picked up a stick, which 
was an exhibit in the case and is no doubt 
a formidable weapon, and came out, having 
6 rst said to the respondent. “Do not come 
to me.” The respondent, instead of going 
away as he had been asked to do, stood his 
ground and when Ba Shun approached him 
the latter struck him a blow with the stick 
in order to induce him to go away. There¬ 
upon the respondent drew a knife, which 
was in his possession and which has a blade 
nearly three inches in length, and he 
stabbed the deceased just below the left 
nipple in a place which, according to general 
knowledge, is one of the most vulnerable 
parts of the body, and the wound thus 
caused by the knife transfixed the heart 
and, although Ba Shun was able to make a 
statement about an hour later, by 4.30 be 
was dead. There can be no doubt, in our 
opinion, that the wound which was infiict- 
ed was sufficient in the ordinary course of 
nature to cause death, and the intention in 
indicting such a wound must be clear from 
the place at and the force with which it 
was indicted. 

We have heard in this case suggestions 
that the respondent was exercising the 
right of private self-defence, although per- 
haps exercising it in a manner too vigorous 
to be defensible, and that he has committed 
some lesser offence than murder. There is 
no force in these contentions. The respon. 
dent, although he may first have been on 
the road for a legitimate purpose, remained 
there being guilty of conduct which was 
likely to produce a breach of the peace. 
was indulging in insolent behaviour and 
provocative language both to the woman 
Ma Aye Mya and also to her husband. 
When invited to go away on two separate 
occasions he declined to do so, and this 
incident would never have occurred if ha 
.had left the neighbourhood instead of wait, 
ing for the onslaught of Ba Shun, with the 
knowledge that be bad in his possession a 
clasp-knife with which a fatal wound conld 
readily be inflicted. Accordingly, there is 
no doubt that the respondent was guilty 
of murder. We have considered carefully 
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bhe question of sentence in this case, and 
in our opinion, although it is quite true 
that the respondent had no right of self- 
defence, we think that Ba Shun may have 
been so exasperated by the respondent’s 
conduct as to have done what the witness, 
Maung Hla Maung, says and have provoked 
the respondent with a very insulting ges- 
ture at a time when the respondent was 
inflamed with drink. Taking therefore a 
merciful view of his conduct when so pro¬ 
voked, we have come to the conclusion, 
though with some hesitation, that this is a 
ease in which we might properly say that 
the death penalty need not be passed. 
Accordingly, the order of acquittal passed 
by the Additional Sessions Judge of Insein 
will be set aside: the accused will be con. 
victed of the offence of murder under Sec. 
302, Penal Code, and the sentence passed 
upon him is one of transportation for life. 

Dunkley J.^—The evidence in this case 
was quite clear, and in fact there are no 
discrepancies between any of the witnesses, 
even including the defence witness ; and 
from this evidence it is plain that the res. 
pondent never had any right of private 
defence of his body, because it was entirely 
his own fault that he was ever in danger. 
He began the quarrel by acting in an 
improper manner towards the deceased’s 
wife, and when he was asked by the 
deceased and the deceased’s wife to leave 
the scene peacefully he declined to do so. 
Consequently, he was responsible for the 
subsequent occurrences, and he could never 
plead the right of private defence. I agree 
that in the circumstances, the offence 
committed was murder, but, in view of the 
facts stated by my Lord the Chief Justice, 
the sentence should be a sentence of trans¬ 
portation for life. 

b.d./r.k. Appeal allowed. 
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Roberts C. J. and Dunkley J. 

Brahmaya and another —Applicants. 

V. 

The King. 

Criminal Misc. Appln. No. 35 of 1938, 
Decided on 18th July 1938, for transfer 
from Sess. Judge, Insein. 

(a) Criminal P. C. (1898), S. 526—Applica-* 
lion under — Practice. 

As a matter of practice the better course to adopt 
is that when an application for transfer is made, 
'the Judge from whose Court the transfer issonght 
io be obtained should be given an opportanity of 
instrnoting the Government Advocate on tbemat* 


ters raised in the affidavits, but any formal expla- 
nation which is subsequently incorporated in the 
proceedings is not desirable. [P 443 Q a] 

(b) Criminal Trial — Transfer—Evidence of 
police investigating ofbcer interpolated during 
cross-examination of prosecution witness — 
This course held could not be said to have 
prejudiced accused. 

During the course of the trial the evidence of 
the police investigating officer was interpolated 
during the oross-ezamioation of prosecution wit¬ 
ness. Complaint was made of this in the affidavits 
supporting the petition for transfer : 

Held that although Judge might better have 
waited till the investigating officer came to be 
called, he was entirely within his rights in put¬ 
ting this witness in the boz. This course could not 
be said to have prejudiced accused '.AIR 1935 
Rang 98, Ref. [P 443 0 3; P 444 0 1) 

(c) Evidence—Cross-examination — Till evi- 
dence-in-cbief of witness is given, pleader or 
advocate is not bound to declare names of wit¬ 
nesses whose statements he intends to use in 
cross-examination. 

It is not till the evidence.in-cfaief of a witness 
is given that a pleader or advocate can decide 
what material he will use for oross-ezaminatlon, 
and it follows that he is by no means bound to 
declare his witnesses beforehand, but that on the 
other hand he exercises an undoubted right when 
he makes his application in respeot of each sepa¬ 
rate witness as the need arises. [P 444 0 1] 

(d) Evidence — Cross-examination — When 
there are continued irrelevancies and repeti¬ 
tions, Judge has right to curtail cross-exami¬ 
nation. 


A Judge is and always must be in control of the 
proceedings in bis Court. On the one baud the 
right of cross.ezamination must be carefully 
guarded and it must be remembered that it may 
be necessary for an advocate to approach delicately 
and with caution the point opou which he is 
seeking to obtain admissions. Hence considerable 
latitude is desirable since the admissions sought 
to be elicited may only be forthcoming when the 
witness, if he is concealing something, is thrown 
off his guard; on the other hand the length of 
oross-ezamination is by no means the criterion of 
its excellence. When irrelevant topics are pursued 
at great length, and persistence is shown in going 
over the same ground again and again in the hope 
of making the witness appear discrepant, some 
limit must be placed upon the latitude given. 
Continued irrelevancies and repetitions are not to 
be endured indefinitely. CP C 

(e) Criminal Trial — Practice—Witness exa¬ 
mined in committal Court — It is not duty of 
Public Prosecutor to call him or to tender him 
for cross-examination. 


Where a witness had been examined as a wit¬ 
less in the committal Court, it is uot the duty of 
he Public Prosecutor to call him unless it is 
bought that he can give material information in 
lonnezion with the ofience charged : nor is it his 
Ittty to tender him for cross-examination. If a 
udge advises the Publio Prosecutor as to how the 
atter would exercise bis dlsoretion, no exception 
an be taken to it; but if the Judge goes further 
nd Instructs the Publio Prosecutor not to call 
he witness, this is going too fat : 14 Rang 


on. 


CP 444 0 3; P 446 0 1] 
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(f) Criminal Trial—Practice — Judge should 
not decline to allow pleaders for accused to see 
record of statements made by prosecution 
witnesses under S. 164, Criminal P. C., or to 
cross<esamine witnesses thereon. 

A Judge should not decline to allow the plea* 
dera for the defence to see the recordBofatatementa 
made by the prosecution witnesses to a Magistrate 
under the provisions of S. 104, Criminal P. C., or 
to oEoss-examioe the witnesses thereon, because 
it is an elementary principle of natural justice 
that an accused person shall have free access at 
any time during the trial to all the records which 
are before the Court. The same considerations 
apply to the refusal to permit reference in cross* 
examination to the conienta of the charge sheet, 
for this also forms part of the committal record. 

[P 446 C 2} 

(g) Evidence—Question disallowed by Court 
by formal ruling — Note of ruling should be 
recorded by Judge if so desired by advocate. 

It is most desirable that when a question is 
disallowed by a formal ruling and an advocate 
desires that a note of the ruling should be record* 
ed in the proceedings, this should be done; as the 
question whether evidence material to one aide 
was improperly excluded may often engage the 
attention of an Appellate Court. Unless the Appel¬ 
late Court knows the exact question which was 
disallowed, or the application which was refused, 
it is difficult to judge afterwards as to the pro¬ 
priety with which evidence may have been ex> 
eluded from the consideration of a Court of first 
instance. (P 446 0 1] 

(h) Criminal Trial — Transfer — Reasonable 
apprehension in mind of accused. 

In a trial the Judge declined to allow the plea¬ 
ders for the accused to see the record of the 
statements made by prosecution witnesses under 
6eo. 164, Criminal P. 0., or to cros8*ezamioe the 
witnesses thereon. Further in the oross-ezamina- 
tion of a witness the Judge disallowed a question 
which was most material to the accused. Moreover 
reference in the oross>examiDatioii to the contents 
of the charge sheet was refused : 

Meld that these things created an apprehension 
iu the mind of the accused that he would not 
have a fair and impartial trial and hence the case 
should be transferred. CP 446 C 1] 

Roberts, C. J. — This is an application 
iot transfer of Sessions Trial No. 8 of 1938 
of the Court of the learned Sessions Judge 
of lusein to any other district for disposal. 
The application is made under Sec. 526, 
Criminal P. C., and relies upon the provi- 
sioDS of sub.B. (l) (e), which lays down that 
an order of transfer may be made when, 
over it is made to appear to the High Court 
that “such an order is expedient for the 
onds of justice or required by any provision 
of the Code." We desire to state at the 
outset that it was not contended that a fair 
07 impartial trial conld not be had before 
the learned Sessions Jndge, but merely that 
in the coarse of the trial a reasonable 
opprehension was raised in the mind of the 
ooonsed that they might not receive a fair 


and impartial trial. In support of this con. 
tention the learned advocates for the two 
applicants have filed affidavits and the See- 
aioDS Judge has submitted to the Court a 
statement which forms part of the proceed- 
ings. As a matter of practice we are both 
of opinion that the better course to adopt 
is that when an application of this kind 
is made, the learned Judge from whose 
Court the transfer is sought to be obtained 
should be given an opportunity of instruct¬ 
ing the Government Advocate on the mat- 
ters raised in the affidavits, but we do not 
think that any formal explanation which is 
subsequently incorporated in the proceed, 
ings is desirable. This is in no spirit of 
criticism to the course adopted by the 
learned Judge in this case bub merely lays 
down a principle for future guidance in 
other similar cases. 

The affidavits filed by the two advocates 
are lengthy. The trial began on 13th June 
and was continued on 14th, 15th, 16th and 
17th June, by which time the case for the 
prosecution bad been concluded, and the 
application for transfer was then made. It 
is said by the petitioners that the learned 
Sessions Judge appeared to resent submis- 
sioDs made by their respective lawyers from 
time to time and sometimes would not listen 
to their arguments. It is clear from what 
is said on both sides that the learned Ses- 
sions Judge took the view that Mr. Vertan- 
nes bad not prepared his case properly and 
was wasting time: while Mr. Vortannes 
appears to have thought that the learned 
Judge was being unduly impatient. On the 
second day of the trial, it appears that the 
evidence of the police investigating officer, 
U Maung Gale, was interpolated during the 
cross-examination of Acbayya, P. W. 1. 
Complaint is made of this in both the affi. 
davits supporting the petition. We think 
that, although the learned Sessions Judge 
might better have waited till the inves. 
tigating officer came to be called, be was 
entirely within his rights in putting this 
witness in the box ; and we are not sur¬ 
prised at his refusal to allow Mr. Vertan. 
nes to dictate to him the precise course 
which he should pursue. There is no ruling 
opposed to the coarse taken here although 
in 13 Bang 1,* there is a dictum which 
shows that a different coarse may often be 
expeditioosly taken. We oannot understand 
bow it conld possibly be said that this 

1. Kga U Kblne v. Emperor, (1986) 22 A 1 B 
Baog 96=1986 Or 0 807=165 I 0 66=86 
Or L J 666=18 Bang 1. 
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jcourse prejudiced either of the applicants, 
^and indeed, it is not now seriously con¬ 
tended that it could possibly have done so. 

But when this witness was giving evi. 
dence the learned Judge required the pleader 
for the defence to mention there and then 
the names of all the witnesses whose state, 
ments to the police he intended to use in 
cross-examination. This was a mistaken 
jcourse to adopt. It is not till the evidence, 
in-chief of a witness is given that a 
pleader or advocate can decide what mate- 
rial he will use for cross-examination, and 
jit follows that he is by no means bound to 
jdeclare his witnesses beforehand, but that 
ion the other hand he exercises an undoubted 
right when he makes his application in res- 
pect of each separate witness as the need 
arises. Allegations are made regarding the 
curtailment by the learned Judge of the 
cross-examination of certain witnesses. The 
allegations are in the main without sub- 
fStance. A Judge is and always must be in 
control of the proceedings in his Court. On 
the one hand the right of cross.examina- 
'tion must be carefully guarded, and it must 
be remembered that it may be necessary 
for an advocate to approach delicately and 
with caution the point upon which he is 
seeking to obtain admissions. It may be 
important that a witness whom he does not 
consider truthful should not be put on his 
guard by immediate presentation of the 
case set up by the opposing aide. If ques. 
tions are couched in too blunt a form he 
may readily deny them. Hence consider¬ 
able latitude is desirable since the admis. 
sions sought to be elicited may only be 
forthcoming when the witness, if he is 
concealing something, is thrown off his 
guard ; and there are cases in which it is 
necessary to drop a particular issue in the 
course of cross-examination and to return 
to it again discreetly at a later stage. 


On the other hand the length of cross, 
examination is by no means the criterion 
: of its excellence, and it is lamentably true 
jthat lack of skill in advocacy often leads 
|to a failure to appreciate this fact. When 
jirrelevant topics are pursued at great length, 
jand persistence is shown in going over the 
jsame ground again and again in the hope 
of making the witness appear discrepant, 
some limit must be placed upon the latitude 
given. Continued irrelevancies and repeti. 

, tions are not to be endured indehnitely. If 


after several warnings an advocate persists 
^in abusing his position in .this way, he may 
be directed to resume Mis seat, but only when 


the Judge has enquired what are the material 
matters on which he still desires to cross- 
examine and is satisfied that no satisfactory 
reply has been forthcoming from the advo¬ 
cate and that no legitimate questions by 
him have been shut out. In any case the 
Judge should make a note of the submission 
of any advocate as to further questions 
which he desires to put or as to any spe¬ 
cific question which has been disallowed. 

In the present case we are satisfied that- 
the learned Judge’s patience must have 
been severely tried. The complaint on 
behalf of the applicants is directed to the 
evidence of two witnesses, namely Yeo Han 
and U Maung Gale. As regards the witness^ 
Yeo Han, the pleader for the second appli¬ 
cant was due to continue his cross-exami¬ 
nation of this witness when the trial opened 
on the morning of 16th June. He turned 
up ten minutes late and was guilty of a» 
grave affront to the Court. In the circum¬ 
stances, he could have no ground for com. 
plaint if he had been denied the right of 
further cross-examination; but in actual 
fact he was allowed to cross-examine the 
witness further and at considerable length. 
The allegation in respect of this witness 
ought never to have been made and 
amounts to be merest prejudice. The 
pleader for the second applicant also com. 
plains in bis affidavit that be was not 
allowed to complete bis examination of the 
investigating officer U Maung Gale. He 
does not set out what further questions be 
desired to ask, and in argument before us 
learned counsel for the applicants has been 
able to suggest only two topics on which 
U Maung Gale might have been further 
questioned. As regards these two topics, 
one would at the utmost have involved 
only two or three questions, and there had 
already been considerable disjointed oross- 
examination on the other. The record 
shows that cross-examination of this wit. 
ness was lengthy, and we are satisfied that 
within the time the witness was under 
cross-examination all material questions 
could have been asked. 

The next complaint which is made is 
that the learned Jndge remarked that he 
could not allow one Ferayya to be called 
by the Public Prosecutor and tendered for 
cross-examination by the defence. This 
witness bad been examined as a witness in 
the coDQiQii'tal Court, and, as laid down in 
14 Bang 45* it was not the duty of the 

.2. Nga-AuDg Gji v. Blinperor, (1936) 14 Bang 46.; 
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Public Prosecutor to call him unless it was 
thought that he could give material infor. 
mation in connexion with the ofifence 
charged : nor was it his duty to tender him 
for cross-examination. However he chose 
to do so, and we think the learned Judge 
was quite right to point out the principle 
enunciated in 14 Rang 45® which he appears 
to have done. We are left somewhat in the 
dark as to the precise phrase used. If what 
the Judge said to the Public Prosecutor 
was in the nature of advice as to how the 
latter should exercise his discretion, no 
exception could bo taken to it; but if the 
learned Judge went further and instructed 
the Public Prosecutor ,not to call him, wo 
think that this was going too far. At all 
events however it is open in these cases 
to the defence to cal! such a witness 
themselves and we think that a Public 
Prosecutor exercising a sound discretion 
would desist from calling such a witness 
vyhen the Judge properly drew his atten¬ 
tion to the ruling in 14 Rang 45.® 

The next matter complained of was that 
during the evidence of Maung Ba Goon the 
learned Judge showed his disinclination to 
have the witness examined at length. Mr. 
Vertannes thereupon rose and quoted the 
-case in 3 L B R 133.® This case is reported 
in the form of a long charge to a jury occu. 
Pying 18 pages of the report, and in it the 
learned Judge pointed out that the prose¬ 
cution tendered no material evidence in 
support of the story told by a girl whom 
the accused were charged with having 
abducted. He reviewed the facts at great 
length and told the jury at which points 
tbe girl’s evidence ought reasonably to have 
been conhrmed. We are of opinion that a 
prolonged investigation into this case in the 
Sessions trial at Insein was entirely un. 
called for. It proceeds upon its own special 
f^ts and is an examination of the ingre¬ 
dients which are required in order to prove 
the offence of abduction and the evidence 
by which it is to be expected they will be 
supplied. It is qnite clear from 14 Bang 
45® that the proseoution were not obliged 
to call this witness, and it is also clear that 
'the learned Judge was fully aware of the 
principles of law to be applied. By the end 
of the third day of the trial, we are of 
opinion that the learned Judge reached the 
oonolusion, which it is difficult for anyone 
to avoid, that an attempt was being made 
^ take the conduct of the case out of bis 

Klng-EmperoE v.Bliaang»(1906) 8 IiBB 188. 
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hands and to put it into those of the appli¬ 
cants’ advocates. We are not surprised that 
ho very properly resisted it. 

But in our view there is a very grave 
allegation made in regard to the records of 
three statements made by three of the 
prosecution witnesses to a Magistrate under 
the provisions of S. 164, Criminal P. C. 
The learned Sessions Judge declined to 
allow the pleaders for the defence to see 
these records, or to cross-examine the wit¬ 
nesses thereon. He required the accused, 
if they desired to make use of these records 
for the purpose of cross-examination, to 
apply for and pay for copies of the records. 
Cross-examination based on these state¬ 
ments was however clearly admissible under 
S. 145, Evidence Act, and it is plain from 
the provisions of S. 164 (2) that a record of 
a statement made under that Section forms 
part of the proceedings before the Court at 
the subsequent trial. It is an elementary 
principle of natural justice which needs no 
authority that an accused person shall 
have free access at any time during the 
trial to all the records which are before the 
Court. The same considerations apply to 
the refusal to permit reference in cross, 
examination to the contents of the charge 
sheet, for, this also forms part of the com- 
mittal record. 

Now in such an application as this we 
should not be disposed to pay attention to 
errors of law which could, if necessary, be 
corrected on appeal provided they were 
apparent on the record, and therefore could 
not give rise to an apprehension based on 
reasonable grounds in the minds of the 
accused. But what does weigh with us is 
the fact that there is no mention anywhere 
on the record of the application to see 
these records or of the ruling of the learned 
Sessions Judge on the application. It has 
been alleged that on more than one ocoa- 
sion during the course of the trial the 
learned Judge declined to record the appli. 
cations or objections of the defence and his 
rulings thereon, and this allegation has not 
been denied by him. It has further been 
alleged that in the course of the cross, 
examination of one witness a question was 
asked which was, it is urged, most material 
to the defence. This question appears to 
us to have been material, but it was dis. 
allowed; and when the learned Judge was 
asked to record the question and bis ruling 
disallowing it, be declined to do so. Tbis 
allegation is also not denied by tbe learned 
Jndge. In our judgment it is most desirable 
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tihatt when a question is disallowed by a 
formal ruling and an advocate desires that 
a note of the ruling should be recorded in 
the proceedings, this should be done; as 
the question whether evidence material to 
one side was improperly excluded may 
often engage the attention of an Appellate 
Court. Unless the Appellate Court knows 
the exact question which was disallowed, 
or the application which was refused, it is 
difficult to judge afterwards as to the pro¬ 
priety with which evidence may have been 
excluded from the consideration of a Court 
of first instance. 

The course of conduct adopted by the 
learned Judge in respect of the three con¬ 
fessional statements, the charge sheet, and 
the disallowed question cannot have been 
otherwise than prejudicial to the accused, 
although we have not the smallest doubt 
unintentionally so. If the accused had been 
convicted at this trial and had appealed, 
learned counsel appearing for them would 
have been denied the opportunity of bring¬ 
ing these mistakes of law to the notice of 
the Appellate Court, because there would 
have been no reference to these matters on 
the record, and the Appellate Court would 
remain in ignorance of the existence of 
these previous statements of the three 
witnesses or the fact that this question 
was asked. We have therefore reluctantly 
come to the conclusion that there was in 
the minds of the accused or their legal 
advisers a reasonable apprehension that' 
they might not have a fair and impartial 
trial, although we are satisfied that the 
learned Judge endeavoured to try the case 
in an atmosphere of strict impartiality and 
that his task was rendered more difficult 
by the incidents to which we have allnded. 
We have decided with the utmost reluo- 
tance to allow this application and direct 
that Sessions Trial No. 8 of 1938 in the 
Court of Session, Insein, be transferred to 
the Court of Session, Hanthawaddy, for a 
trial de novo by the Judge of that Court. 

D.s./r.E. Application allowed. 


A. I. R. 1938 Rangoon 446 

Roberts 0. J. and Braund J. 

S. Visuvasam — ApupUant. 

V. 

Nadar Mahajana Co-operative Credit 
Society Ltd. — Respondent. 

First Appeal No. 52 of 1938, Decided on 
27th Juno 1938, against order of High 
Court on the Original Side, D/. 28th March 
1938. 


Civil P. C. (1908), S. 144-AppHcation oa 
Original Side of High Court for restitution in 
execution proceedings-Application made long 
after suit has been determined and right of 
parties fully settled by final judgment—It is not 
application made in suit — Order passed on it 
is not judgment and is not appealable. 

An application on the Original Side of the High 
Court under S. 144 (or restitution in execution pro¬ 
ceedings made long after the suit has been deter¬ 
mined and the rights of the parties fully settled by a 
final judgmeotisnotan application in a suit at all 
nor is the order made on it a judgment It Is not a 
final judgment, such a judgment having been al¬ 
ready delivered; it cannot ba said to be either 
preliminary or interlocutory judgment. It la 
merely an order and not a judgment under the 
Letters Patent and is not appealable. Even if the 
order be regarded as a decree, there would be no 
right of appeal, the matter being governed by the 
Letters Patent and not by Civil P, C.: A I R 1935 
Bang 267, Foil. (P 446 0 2; P 447 0 1) 

K. N. Daogali — for Appellant. 

Joseph — for Respondent. 

Roberts C. J.—**10 this case there was 
an application made to Shaw J. on the 
Original Side under S. 144, Civil P. 0. It 
was an application for restitution in execn. 
tion proceedings, and it is important to 
notice that it was an application made long 
after the suit had been determined and the 
rights of the parties fully settled by a final 
judgment. S. 144, sub.s. (2), plainly points 
out that DO suit shall be instituted for the 
purpose of obtaining any restitution or 
other relief which could be obtained by 
an application under sub-s. (l) and ac- 
oordingly, we are dealing now with new 
proceedings in execution when the suit and 
the rights of the parties connected there, 
with have been finally determined. That 
being so. this was not an application in a 
suit at all; nor was the order made on it a 
judgment. It is not a final judgment, be- 
cause a final judgment had already been 
delivered : certainly it cannot be said to 
have been either preliminary or interlocu¬ 
tory, and therefore we are bound by the 
decision of the Full Bench of this Court in 
the case in 13 Rang 457.^ At p. 475 of the 
report the learned Chief Justice pointed 
out that all decisions other than final or 
preliminary or interlocutory judgments, 
the nature of which he defined, wore 
'orders’ and not judgments’ under the 
Letters Patent, or appealable as such. In 
passing, it may be observed that the argu- 
ment that this order may have been a de¬ 
cree within the meaning of the Civil Pro¬ 
cedure Code is of no avail to the appellant; 

1. Dayabhai Jiwandas v. Marogappa Ohofcfeiar* 

(1936) 23 A I R Rang 267=167 1 0 1107=13 

Bang 467 (F B). 
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even if that ^ere so, there could be no 
right of appeal uoder S. 96, Civil P. C., 
unless it was a right of second appeal and 
not a right of appeal from the Original Side. 
The jurisdiction of the Appellate Court in 
respect of matters which have been decided 
upon the Original Side is regulated not by 
the Civil Procedure Code but by the Letters 
Patent, and within the meaning of Cl. 13 
we are satisQed that the appellant in this 
case has no right of appeal. On the preli. 
minary objection therefore Mr. Joseph 
must be successful and the appeal must be 
dismissed with costs, advocate’s fee seven 
gold mohurs. 

R.M./r.K. Appeal dismissed. 

A. 1. R. 1938 Rangoon W 
Mosely and Donklet JJ. 

U Ba Din — Appellant. 

V. 

Janki Devi and others — Respondents. 

First Appeals Nos. 53 and 54 of 1937, 
Decided on Sod December 1937. 

Company—Liquidation—Aaiets of Company 
can be duposed of only by resolution of share* 
holders pasted at apecial meeting called for 
purpose of winding up of Company — Resolu¬ 
tion by Board of Directors authorising one of 
them to tell assets of Company it ultra vires— 
Transfer effected in pursuance of resolution 
does not pass any title to transferee so as to 
entitle him to bring suit under O. 21, R. 63, 

Civil p, c. 

The assets of a Company canoot be disposed of 
hy a resolution of the Directors only. They can 
only be disposed of after the resolution of the 
ahare-holdere passed at a special meetiog called for 
the purpose of winding up the Company and dis* 
posing of its assets and a resolution passed by the 
Board of Directors of a Company, autboriaiog one 
of their members to sell the assets of the Company 
for satisfaotioQ of its debts, la ultra vires and a 
transfer of property effected In pursuance of such 
desolation Is ineffeotual to pass any title to the 
transferee so as to entitle him to bring a suit 
®odet 0. 21, R. 63, Civil P. 0., more so when the 
formalities in respect of the deed of transfer pro¬ 
vided by the Articles of Association of the Com- 
paoy have not been observed and the transfer has 
been effeeted not by the Director so authorized but 
hy his agent whose authority to aot for the Com¬ 
pany is not proved. [P 447 C 2; P 446 O 1] 

8. T. Leoog — for Appellant. 

Shukla — for Respondents 1 and 2. 

Donkley J.— The two suite out of which 
these two appeals arise were suits brought 
^der the provisions of O. 21, B 63, Civil 
F. 0. Bespondeots 1 and 2 were the attach. 
^8 jndgment-oreditors and respondent 3 
oompany was the judgment.debtor. Bes- 
Pondents 1 and 2 had attached a number 
of oil well sites and an oil well es belong. 

to the jadgment.debtor oompany, and 
the appellant, haying been nnsncoesafal in 
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claim proceedings tinder B. 58, brought the 
suits under O. 21, B. 63, to establish his 
title to these attached properties. He bases 
his title on a deed of 23rd September 1932 
which is Ex. A on the record of Suit No. 3 
of 1936. By this deed a certain persoa 
named Mauog Ba Ye, who describes him. 
self in the deed as the agent of the Maung 
Khin Oil Co. Ltd. purported to. sell to the 
appellant Maung Ba Din 13 oil well sites 
and an oil well for a consideration of Bs. 
15,000. The learned Assistant District 
Judge came to the conclusion that this sale, 
which was ostensibly a sale by the com¬ 
pany to Maung Ba Din, was fraudulent 
and without consideration, and therefore 
be dismissed the suits. 

It is, in our opinion, unnecessary to 
enter into a discussion of the actual merits 
of this transaction, because it is clear that 
the deed (Ex. A) of 23rd September 1932, 
was inefTeotual to pass any title in this 
property. It appears that by a resolution 
passed at a meeting of the directors of the 
Company, held on 20th June 1932. (Ex. 0), 
Maung Po Khin, who was the Managing 
Director of the Company, was authorized 
to mortgage, sell or surrender in satisfao- 
tioQ of the debts due by the Company, the 
Company’s properties. The minutes of this 
meeting are contained in the minute book 
of the meetings of the Directors and are 
headed as a meeting of the Directors. It 
may be that the Directors are the only 
share.bolders in the Company, but there is 
no evidence to this effect and we cannot 
presume that such is the case. The assets 
of a company cannot be disposed of by a 
resolution of the Directors only: they can 
only be disposed of after a resolution of the 
share-holders passed at a special meeting 
called for the purpose of winding up the 
company and disposing of its assets. More, 
over, in the case of this Company, under 
Art. 106 of the Articles of Association, the 
common seal of the Company must b& 
affixed to a deed of transfer of property 
belonging to the Company in the presence 
of at least one Director and the Secretary 
of the Company, and the deed must b& 
signed by that Director and by the Beore. 
tary. Hence tbeposition in the present 
case is that the l^rard of Directors passed 
a resolution suthoriziog one of their 
nnmbers to sell the assets of the Oompany, 
and this resolution of the Directors was 
ultra Tires. Even allowing that the Direo. 
tors bad authority to pass suoh a resolution 
it gave aut^rity to Maung Po Khin, thi» 
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particular Director, and not to Maung Ba 
Ye, the person who actually executed the 
•deed in favour of the appellant, to dispose 
of the assets of the Company. Maung Ba 
Ye holds a power of attorney granted to 
him by Maung Po Khin personally in 1924, 
but he did not execute this deed as the 
attorney of Maung Po Khin ; he purported 
to execute.it as the agent of the Company, 
and his authority to act for the Company 
has not been proved. In any case the Direc. 
tors could not by resolution override the 
Aricles of Association, and therefore, even 
if it be conceded that the resolution of the 
Directors empowered Maung Ba Ye, as 
agent of Maung Po Khin, to enter into a 
contract for the sale of this property, under 
Art. 106, the actual deed of transfer must 
:be signed by at least one Director and the 
iSecretary. The deed in question is signed 
;by Maung Ba Ye alone, purporting to be 
itbe agent of the Company. It is not signed 
either by a Director or by the Secretary. 
Consequently, it is ineffectual to pass any 
title in these properties to the appellant. 
On this ground therefore his suits under 
R. 63 of O. 21, were bound to fail. 

The Appeals Nos. 53 and 54 of 1937 are 
dismissed with one set of costs for both 
appeals; advocate’s fee five gold mohurs. 

Mosely J.—I agree. 

R.m./r.k, Appeals dismissed. 

A. I. R. 1938 Rangoon 448 
Baguley and Mosely JJ. 

Nga Po Than — Appellant. 

V. 

The King. 

Criminal Appeal No. 1482 of 1937, De¬ 
cided on 3rd January 1938. 

Criminal Trial *— Murder—Sentence—Crime 
committed in state of drunkenness as result of 
provocation — Although provocation is very 
elight, sentence of death should not be passed 
— Sentence reduced to one of transportation 
for life. 

Where tbeaocueed is clearly guilty of murder, the 
mere fact that he was drunk at the time of murder 
is not ordinarily sufficient to reduce the crime to 
anything below that of murder. But a drunken 
man may be provoked by a taunt which could not 
in any way ruffie the temper of a man who is in 
his sober senses. Where therefore the accused has 
committed the ofience in a state of drunkenness as 
a result of provocation, however slight, it is a case 
in which the extreme penalty of law should not 
be inflicted. [P 448 0 2] 

Ba Win — for Appellant. 

E. W. Lambert, Govt. Advocate — 

for the Crown. 

Baguley J.—The appellant, Po Than, 
appeals against the oonviotion for murder 


and the sentence of death passed upon him 
by the Sessions Judge of Henzada. The 
facts are not in dispute, and we are only 
asked to reduce the sentence. The facts of 
the case are that Po Than was drunk. One 
Maung So had borrowed four annas from 
him a long while ago, and he had found, it 
impossible to obtain repayment. On the day 
in question he went into the house where 
Maung So was together with several other 
people, and he asked Maung So to give him 
his four annas. Maung So asked him to 
come for it at some other time, and Po 
Than said that be was tired of coming for 
it. Maung So offered him some liquor, but 
he refused it, and said that he bad no use 
for the liquor and wanted the money. 
Finally, Maung Po said that his wife was 
soon coming back and asked if Po Than 
would wait until she arrived. He waited 
for what seems to have been a short time, 
and remarking that it was a long time he 
seized Maung So by the hair and gave him 
one cut on the body with a dah. The cut was 
not on any part which is usually regarded as 
a vital spot. It may be described as across 
his fiank, but nevertheless it penetrated so 
deep that it actually commnnicated with 
the chest cavity, and it is described by the 
medical officer as being necessarily fatal. 
That the offence was murder is undoubted. 
As has been pointed out in 12 Rang 445,^ 
drunkenness is not sufficient to reduce the 
crime to anything below that of murder. 
The provocation—if provocation it can be 
called—was very slight, but as is pointed 
out in that case, a drunken man may be 
provoked by a taunt which could not In 
any way ruffle the temper of a man who 
is in his sober senses. A year is a long time 
to wait for repayment of a debt of four 
annas, and although Po Than seems to have 
been acting rationally in the course of the 
day, still he was only acting with a drunken 
man’s rationalness and not with the 
rationalness of a man who was sober. It is 
quite possible that his mind might have! 
been in a condition to flare up at veryj 
trivial annoyance, and we think therefore 
that this is one of the cases in which this 
Court may interfere with the sentence. The 
conviction is confirmed, but the sentence of 
death is reduced to transportation for life. 
Mosely J. — I agree. 

R.M./v.B.B. Sen tence reduced. 

1. Nga Sein Gale v. Emperor, (1934) 21 A I R 
Bang 361=1934 Cr 0 1326=162 I 0 1054= 
36 Cr L J 228=12 Bang 446. 
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SPECIAL BENCH 

Roberts 0, J., Dunkley and 
Braund JJ. 

Maung Thein and another —Appellants. 

V. 

Maung Nyo Sein and another — 

Respondents. 

Letters Patent Appeal No. 4 of 1938, 
Decided on 20th June 1938, against decree 
of Mya Bu J., in Special Second Appeal 
No. 191 of 1937, D/- 12th January 1938. 

(a) Buddhist Law (Burmese)—Dhammatbals 
—Former marriage—Two simultaneously sub* 
aisting marriages— One that was contracted 
Arst is former marriage. 

Two oontemporaneous or overlapping marriages 
may be described as former and latter, the former 
being that which was contracted earlier and the 
latter being that which was contracted later, 
'Where the two marriages subsist for some time 
aide by side. [p 449 0 2 ] 

(b) Buddhist Law (Burmese)—Inheritance — 
Burmese male marrying twice—Both wives 
living simultaneously—Child from former mar* 
riage—Parents dying leaving child and second 
wife—Second wife dying leaving no heirs of 
her own—Child by former wife can inherit to 
'her step*mother. 

When a Burmese Buddhist male had contracted 
two marriages and both wives bad been alive at 
the same time, the children of the first marriage 
in point of time whose parents both predeceased 
their step.mother, are heirs of their step.mother 
4n respeot of her separate property, when there are 
no children or direct descendants of the second 
wife iAIR 1931 Rang 32, Rel. on. [P 449 C 2 ; 

P 450 C 1] 

^ (c) Buddhist Law (Burmese) — Duty of Courts 
in Burma explained. 

The taek of the Courts of British Burma has 
been, and still is, to deduce from the ad hoc decU 
«ionB compiled in the Dbammatbats general prin* 
niples of the common law of Burma whioh are in 
accordance with the habits and customs of the 
Burman of to-day : A I R 1935 Bang 248, Ref. 

[P 460 0 2] 

P. K. Bas'u — for Appellants. 

TJ B MauDg — for Respondents. 

Roberts C. J.— I am of opinion that 
‘this appeal mast be dismissed, and should 
indeed have regarded the judgment of my 
learned brotbeir Mya Bu to which we have 
been referred as conclusive in the matter, 
were it not for the ingenious and careful 
Argument which has been addressed to us 
t)y Hr. Basu. As the learned Judge pointed 
out, the ease in 8 Rang 590^ is no autho* 
rity for saying that a step.son cannot 
inherit merely because his step.mother and 
CDother were both living at the same time, 

A. N1 V. Ma Shwa Pa, (193X) 18 A I R Bang 
67=1811 0 60=8 Bang 690. 
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that is to say in a case where two valid 
marriages overlap each other and do not 
succeed each other in point of time. It is 
said that the words “former marriage” in 
the Dhammathats do not mean merely a 
former marriage but a marriage which 
came to an end by death or divorce. But 
in my opinion it is clear that two con. 
temporaneous or overlapping marriages may 
be described as former and latter, the 
former being that which was contractedj 
earlier and the latter being that which was' 
contracted later, where the two marriages 
subsist for some time side by side. 

Though such contemporaneous or over¬ 
lapping marriages are recognized by the 
Dhammathats. if Mr. Basu is right, it would 
seem that there were no provisions for 
inheritance made in those cases, and, as 
has been pointed out to us by the learned 
counsel for the respondents, there is no 
provision in the Digest for wives of an 
inferior class taking part of the inheritance 
on the death of the husband and wives of 
the superior class; there is no provision for 
children of wives of the four superior classes 
inter se and the answer seems to me that 
it is because such children must be pubbaka 
within the meaning of S. 16 of the Digest. 
One would be reluctant to hold that a 
step-son were ousted merely because the 
two marriages overlapped. I respectfully 
agree with some observations which fell 
from Baguley J, in 8 Rang 524^ at p. 537, 
where he said : 

If the father married one day after the death of 
his first wife, the children would get their right of 
partition. Why should they not have a tight of 
partition if ho hurried matters to the extent of 
marrying one day before the other wife died ? 

Unless the inferior children in the case 
mentioned in 8. 305 of the Digest bad pro. 
vision made for them, they would not 
succeed, and so this provision is inserted. 
When a second wife has children they of 
coarse oust her step.ohildren from inheri. 
tance under the rule in 8 Rang 590,^ but if 
she has no children it seems to me clear 
that her step-ohildren—those begotten of 
her husband by a former wife—can have 
a share of the inheritance. Accordingly, in 
my opinion, this appeal must be dismissed 
and the judgment of Mya Bu J. will be 
affirmed with costs; advocates fee here 
twelve gold mohurs. 

Dunkley J. —The question for deoisioni 
in this appeal is whether, when a Barmese* 

2. Maung Aung Pe v. U Tun Aung Gyaw, (1981) 
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Buddhist male has coutracted two mar. 
riages aud both wiv^es have been alive at 
the same time, the children of the first 
marriage in point of time, -whose parents 
both predeceased their step-mother, are 
heirs of their step-mother in respect of 
her separate property, when there are no 
children or direct descendants of the second 
wife. It is conceded that were the two 
marriages successive, i e. were the second 
marriage contracted after the death of the 
first wife, they would be entitled to succeed, 
but the argument for the appellants is that 
when the two marriages are contempor. 
aneous, or, more accurately, when the 
second marriage is contracted before the 
death of the first wife, the children of the 
earlier marriage cannot under any circum¬ 
stances be the heirs of their step-mother. 
In my opinion, such a contention is opposed 
both to law and to reason. The common, 
sense point of view has been expressed by 
Baguley J. in 8 Rang 624* at p. 637. 

As regards the law, step.cbildren con. 
stitute the fifth class of the six classes of 
children entitled to inherit, which are set 
out in the last section of Book 10 of the 
Manugye Dbammathat. They are the 
pubbaka children. According to Bichard, 
son’s translation of the Manugye, this class 
includes children, male or female, of a 
wife by a former husband, or of a husband 
by a former wife,” and on this translation 
is based the argument that in order that 
children of a former marriage should be 
pubbaka children the first marriage must 
be terminated before the remarriage of 
one parent. But, in my opinion, this 
translation is not an accurate transla. 
tion of the original Burmese text, which 
does not suggest that the first marriage 
must have terminated before the second 
marriage was contracted. A more accurate 
translation of the Burmese is contained 
in Section 16 of U Gaung's Digest of 
Burmese Buddhist law, which reads as 
follows: "children of the husband or the 
wife by a former marriage”. This is in 
accordance with the texts of all the other 
Dhammatbats mentioned in the Digest. 
The expressions "former husband” and 
"former wife” do perhaps connote that the 
marriage in question has terminated; by 
the expression former marriage” means 
merely a marriage which is earlier in point 
of time, and as polygamy is recognized 
under Bnrmese Buddhist law, the first 
marriage of a Burmese Buddhist male will 
be a "former marriage” even though the 
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marriage still subsists when the second 
marriage is contracted, and the children of 
the first marriage will therefore be pubbaka 
children of the second marriage and en¬ 
titled to inherit in the absence of descen. 
dants of the second wife. It has been urged 
on behalf of the appellants that this cannot 
be the correct rule because, if the second 
wife and the common husband had pre¬ 
deceased the first wife, leaving children of 
the second marriage, those children would 
not be pubbaka children of the first marriage 
and therefore could not be the heirs of tho 
first wife, but this consideration is really 
beside the point, and does not fall for deci. 
sion in the present case. However with the 
greatest respect, the remarks of Page 0. J. 
in 13 Bang 412* at p. 420 appear to me to 
be extremely apposite to this matter. The 
learned Chief Justice said : 

The truth is that the Burmese Customary law 
of iuhecitauce as set forth in the Dhammatbats la 
not strictly speaking a system of law at all, but a 
congeries of decisions which are merely pronounce- 
ments ad hoc upon particular cases as they have 
arisen, and which for the most part do not purport 
to be determined pursuant to any general or 
guiding principle. Of course, the Dhammatbats 
are not the sole repository of Bnrmese Customary 
law, and I agree with TJ May Onng that 'the pre- 
sent customs are a safer guide than the littla 
known law of the Dhammatbats’. 

The task of the Courts of British Burma 
has been, and still is, to deduce from the 
ad hoc decisions compiled in the Dhamma. 
thats general principles of the Common law 
of Burma which are in accordance with the 
habits and customs of the Burman of to-day. 
How a fnndamental principle of the Bur- 
mese Buddhist law of inheritance, which 
has been laid down by the Courts, is that 
an inheritance shall not ascend where it 
can descend, (1897.1901) 2 U B B 66,* and 
I shall have no hesitation in applying this 
principle in the case of the children of the 
second wife, and in holding, on the analogy 
of the rights of the children of the first 
wife in the property of the second wifa- 
when she has no descendants, that they 
were entitled to inherit the first wife'a 
property in the absence of natural descen. 
dants of the first wife. The decision of my 
learned brother Mya Bn on second appeal 
was in my opinion correct and I agree 
that this appeal mnst be dismissed. 

Braund J. —I only desire to add a few 
words because at one poi nt of the argument 

3. Mauug Theln Mauug v. Ma Kywe, (1936) 29 

AIR Bang 248=13 Bang 412 (F B). 

4. Ma Gun Bon v. Maung Po Kywe, (1897-1901) 

3 U B B 66. 
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in fchis case I felf; and, I think, permittied 
myself to express, some slight doubt. In my 
opinion, in order that a child, in ciroum. 
stances such as this, may inherit, it is 
necessary that he or she should come 
under one of the six classes of persons 
capable of inheritance that are defined in 
the Dhammathats, and, in this particular 
case, that he or she should qualify as a 
pubbaka child. In Richardson’s Laws of 
Manoo, we were referred by Mr. Basu to 
a definition of ‘*pubbaka” child which des- 
oribed him as being the child of a former 
husband or wife as the case may bo. With 
great respect, I venture to think that that 
is slightly misleading. When one looks at 
the Dhammathats themselves, which are 
summarized in the Digest, it is found that 
the guallGcation of a pubbaka child is that 
he or she should be a child of "a former 
marriage”. There seems, in my opinion, to 
be a difference between a child of a former 
husband or wife and one of a former mar¬ 
riage. The words “former husband” or 
former wife must, I think, refer to a person 
who was once a husband or wife but is no 
longer. In that sense I felt some difficulty 
in ascribing to the child of what has .been 
called here a “contemporaneous” marriage 
the qjaalities which are necessary to qualify 
as a pubbaka” child. But, when once it is 
conceded that what is necessary is merely 
that thel’e should have been a “former 
marriage” and not a former husband or 
wife in the sense I have explained, that 
difficulty entirely disappears. 

Moreover, the moment of time which is 
relevant is the time at which the right to 
inherit arises. Accordingly, at that moment 
the former wife or husband as the case 
may be can ex hypotbesi no longer be in 
existence. Once those difficulties are over, 
come, I have no difficulty in agreeing with 
my Lord the Chief Justice and with my 
learned brother Dunkley J. that there is 
no reason for conceding a right of suocea. 
sion to the child of a “successive” marriage 
while excluding from succession the child 
of a marriage which is contemporaneous in 
the sense—in my opinion, in the rather 
misleading sense—in which that expression 
has been used in this case. I agree that this 
Appeal should be dismissed. 
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Mta Bcr AND Mackney JJ. 

Ma Sint — Appellant. 

V. 

Ma Ma Gale — Respondent. 

First Appeal No. 6 of 1938, Decided on 
14bh July 1938. 

Buddhist Law (Burmese) — Succession — 
Apatitha child — No right to share when one 
parent is surviving. 

Id the absence of keitticna or natural children, 
the apatitha child is entitled to iuherit in the 
estate of his adoptive parents when both pareats 
are dead ; but bo has no right to share in the estate 
of the deceased paroot when the other survivor 
parent is living : A I R 19H6 Rang H8 ; A 1 R 
19H9 Rang 218 and AIR 1917 L B 113, Ref. 

[P 451 C 2; P 453 0 1] 

U B Maung — for Appellant. 

U Tha Kin — for Respondent. 

Mackney J. — The plaintiff-respondent 
Ma Ma Gale has bean held by the original 
Court to be apatitha child of U Tun Kyaw 
and his wife Ma Lon Byu, both deceased. 
Ma Lon Byu was the natural aunt of Ma 
Ma Gale. She predeceased her husband U 
Tun Gyaw and after her death U Tun 
Gyaw married the defendant-appellant Ma 
Sint. Ma Ma Gale has brought a suit for 
the administration of the estate of U Tun 
Gyaw. The original Court having found 
that she is an apatitha child decided that 
she was entitled to one-half of the share 
of the natural child. Therefore as the share 
of a natural child in the present oircum. 
stances would have been three-quarters, be 
awarded Ma Ma Gale a three-eighth share. 
Against this decision Ma Sint has now pre¬ 
ferred this appeal. One of the grounds set 
out in the written memorandum of appeal 
is that the original Court erred in bolding 
that the plaintiff.respondent was an apati¬ 
tha child of U Tun Gyaw and Ma Loq 
Byu. This contention however was not 
urged before us. The main contention 
raised is that in Burmese Buddhist law the 
apatitha child has no right of inheritance 
in the presence of a wife of the deceased. 

It is quite clear that in the absence of 
keittima or natural children the apatitha 
child is entitled to inherit in the estate of 
his adoptive parents: 1937 BLR 426,* 

14 Bang 657^ and 2 Bang 661.^ Where 

1. Eo Pe Eysl v. Ma Theln Eha, (1937) 24 A IR 

Rang 465=173 1 G 238=1937 BLR 426. 

9. MaTban Nyan v. Daw Sbwa Tbit, (1936) 28 

AIR Rang 844=164 1 0 272=14 Bang 667. 

8 . Maung Qyi v. Maung Aung Pyo, (1926) 19 

AIR Bang 178=86 1 0 286=9 Bang 661. 
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there are no natural or keittima children 
the apatitha child takes half of the estate 
of the adoptive parents, the other half 
going to the relatives. In Manugye, Vol. 10, 
Art. 25, is laid down the law for partition 
of the property between the adopted son 
and the relations of the adopting father 
and mother. Generally throughout the Arti¬ 
cle it is assumed that both the adoptive 
parents are dead. If the adopted child 
shall be living with the adopting parents 
at the time of their death, be is to share 
equally with the relations of the deceased. 
If he shall have already received a portion 
and be living separate, he shall have no 
further share : the property shall descend 
to the relatives of the deceased. To this 
proposition a proviso is attached, namely 
that if the deceased man and his wife had 
payin and lettetpwa property, the survivor 
was the heir and on the death of the 
survivor his or her relatives would inherit. 
Finally there is the case where the adopted 
child is one of the six relatives entitled to 
inherit. In his case, although he be living 
separately, if there be no natural children, 
be shall take an equal share with the 
relatives. 

It is possible to read this last clause as 
a special case of the adopted child who has 
received his portion and is living separate, 
and in that case it would indicate that 
after the death of the survivor he is entitl¬ 
ed to an equal share with the relations. Be 
that as it may, it must be conceded that 
the Manugye does not clearly state whe¬ 
ther the adopted son has or has not any 
right to share in the estate in such a 
case as the one that is now before us. I 
think there can be no doubt that if such a 
case as the present had been mentioned in 
the Dhammathats, it would have been 
stated that the apatitha child would have 
no right to inherit when the adoptive 
father on the death of the adoptive mother 
had married again and died. It has only 
been comparatively recently, i. e. in 1929, 
that it has been laid down that a keittima 
child on the remarriage of one parent after 
the death of the other can sue for partition 
of the estate in the same manner as can a 
natural born child: 7 Rang 193.* The 
learned Judges who decided this case quote 
the following observation from 4 Rang 
184,® a Full Bench decision : 

4. Ma Thetd v. Ma Mya, (1929) 16 A I B Rang 

218=118 I C 124=7 Rang 193. 

5. Pa An v. Ma Dtre, (1926) 13 A I R Rang 148 

=98 I 0 621=4 Rang 184 (P B). 
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We are satisfied that according to the dhamma* 
thats the position of the keittima child in respect 
of inheritance was inferior to that of own children, 
but in view of the judicial decisions which for 
many years have recognized the right of the keit¬ 
tima child to share equally withtheownchildren, 
we are of opinion that that right should not now 
be questioned. 

The learned Judges who decided 7 Rang 
193* were unable to decide how the right 
of a natural child to claim inheritance 
after one parent had died and on the 
remarriage of the surviving parent, could 
be denied to a keittima child. In 1937 
R L R 426^ it was pointed out that the 
keittima child gets right of inheritance from 
the intention of the adoptive parents that 
he shall inherit. On the other hand an 
apatitha child does not get any right of 
inheritance from the intention of the per. 
SOD who adopts because the person who 
adopts has no intention to give him any such 
right. There is therefore a very good rea¬ 
son why the same rights which have been 
extended to a keittima child notwithstand¬ 
ing dhammathats should not be extended 
to the apatitha child. In Vol. 10, Art. 25 
of the Manugye it is made quite clear 
that the apatitha child in certain circum. 
stant^es can come in with the relatives in 
sharing the estate. As however the rela¬ 
tives do not inherit until the survivor of 
the husband or wife dies, it would seem to 
follow that the apatitha child also cannot 
inherit until the survivor dies unless spe¬ 
cial provision has been made for his so 
inheriting, as was formerly in existence for 
the natural children only, but now exists 
in favour of a keittima child also. 

Again the kilitha child has greater pri¬ 
vileges than the apatitha. On the death of 
his parents, the co-heirs have no claim to 
the property, be shall inherit the whole of 
the property: Kinwun Mingyi’s Digest of 
Burmese Buddhist Law, S. 301. In 9 LBE 
1®—a Full Bench decision of the Chief 
Court of Lower Burma—it was held that 
a kilitha child could not share with his 
father’s widow in the father’s estate. In 
this case the kilitha child was the child of 
a man by a woman who was not his wife. 
The man had subsequently married another 
woman. On his death the illegitimate 
daughter brought a suit for three-quarters 
of the share of his estate. As therefore, so 
far as inheritance in the estate of parents 
goes, the kilitha child who is more privi¬ 
leged than the apatitha c hild, may not share 

6 . Ma Hnya v. Ma On Bwin, (1917) 4 A I R L B 

113=33 I 0 171=9 L B R 1 (F B). 
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with the aurvivor, it would follow that all 
the more oertaiuly is the apatitha child 
excluded. 

The apatitha child has been adopted 
with no intention to inherit; no thought 
for its future has been taken. In certain 
special circumstances it is allowed to in. 
herit in the estate of its adoptive parents ; 
but it is quite clear that it cannot do so 
when there is a direct claimant. It has 
been placed, on certain conditions, on an 
equality with the relatives of the deceased; 
but these themselves succeed only when 
there is no survivor of the deceased couple. 
Such a survivor is the recognized heir of 
the deceased and his or her rights can be 
affected in certain circumstances only by 
the natural children or the keittima child, 
that is to say the children in whose status 
the right of inheritance is inherent. I would 
therefore hold that Ma Ma Gale has no 
right to share in the estate of U Tun Gyaw 
in the lifetime of Ma Sint. I would there, 
fore allow this appeal and set aside the 
judgment and decree of the trial Court with 
costa throughout, advocate’s fees in this 
Court five gold mohurs. 

Mya Bu J. — I agree- 

B.D./r.k, Appeal allowed. 
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Mya Bu and Mackney JJ. 

Dr. A. Karim and another — 

Applicants. 

V. 

Kyauhtaga Grant Ltd. and another — 

Bespondents. 

Civil Bevn. No. 83 of 1938, Decided on 
23rd June 1938, against order of Asst. 
Dist. Court, Pegu, D/- 23rd December 1937. 

Civil P. C. (1908), S*. 115, 47. O. 33, R. 1 

Application under O. 33 ditmiated on 
Sround that suit u not maintainable under 
S. 47, althorugh Court it «ati«fied that appli* 
canU are paupers—Court, in coming to this 
conclusion, making use of information ob¬ 
tained from execution proceedings—Such use 
is irregalar and it amounts to material irregu- 
laHty. 

Where the Ooact to vrhloh an application ander 
O. 68 , B. 1 for leave to sue In forma pauperis is 
presented, dismisses the application, although 
satisfied that the applicants are paupers, holding 
that the suit Is not maintainable in view of the 
provisions of B. 47, and In coming to this conoln. 

it not only refers to certain proceedings 
B^tloned in the proposed plaint but makes use 
of the information obtained therefrom, the nee of 
•nob Infonnatlon is irxegnlar and it amonnts to a 


material Irregularity in the conduct of tbo pro¬ 
ceedings in the lower Court which vitiates tho 
order passed therein : A J R 1932 Rang 107, Foil. 

[P 463 0 2 ; P 464 0 1] 
Machney J .)—Where the ezooution pro¬ 
ceedings have been referred in tho plaint, the 
Court may be entitled to look at these proceedings, 
but on looking into them, the Court can only dis¬ 
cover what defence is likely to be used; it cannot 
at that stage, consider the validity of that de. 
fence. [p 454 G 1 ] 

P. B. Sen — for Applicants. 

Irvin© Jones — for Respondents. 

Mya Bu J. — This is an application for 
revision of an order dismissing the appli. 
cant’s application for leave to sue in forma 
pauperis. The procedure laid down by 

O. 33, Br. 1 and 2 was duly complied 
with and the Court issued notice under 
B. 4. In the course of the hearing, after 
the notice, evidence upon the question of 
the applicants’ pauperism was adduced and 
the Court was satisfied that the applicants 
were paupers, but coming to tho conclusion 
that the proposed suit was not maintainable 
in view of the provisions of S. 47, Civil 

P. C., the learned Assistant District Judge 
dismissed the application. In coming to 
this conclusion the learned Assistant Dis¬ 
trict Judge not only referred to certain 
execution proceedings mentioned in the 
proposed plaint but made use of the infor. 
matioD obtained therefrom for the purpose 
of showing that the cause of action in the 
suit was a matter relating to execution 
between respondent 2 and the applicants 
against whom the execution proceeding 
had been taken by respondent 2. In the 
proposed plaint it is alleged that the 
defendants bad taken three lots of paddy 
on the pretext of taking the same towards 
or in satisfaction of the decree under exe. 
Gution but none of the paddy or its value 
was utilized for that purpose or deposited 
in Court. On these allegations the appli. 
cants claimed that they were entitled to 
receive the value of the paddy from the 
two respondents. 

According to the allegations in the plaint 
although the execution proceeding bad faci. 
litated the respondent’s alleged fraudulent 
oondnot in the taking away of the paddy, 
the right of the applicants for recovery 
thereof or its value is based on appropria¬ 
tion of the paddy to some purpose other 
than that of payment towards the discharge 
or satisfaction of the decree. Snch appro¬ 
priation cannot be said to have related to 
the execution or satisfaction or discharge 
of the decree under execution. The appli. 
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cants’ case is that the paddy was not uti. 
lized for the discharge or satisfaction of 
the decree and therefore they are entitled 
to recover the paddy or its value. The case 
in so far as the irregular use of information 
obtained upon reference to the execution 
case is concerned, is covered by the Full 
Bench case in 10 Rang 357.' There has 
thus been material irregularity in the con. 
duct of the proceeding in the Court of the 
Assistant District Judge which has vitiated 
the order that he has made. Since the 
learned Assistant District .ludge's findings 
are to the effect that the applicants are in 
all other respects entitled to sue as pau. 
pers, their application for leave to sue in 
forma pauperis is granted; the respondents 
to pay the applicants’ costs in both Courts; 
advocate’s fees in this Court three gold 
moburs. 

Mackney J. —I agree. As the execution 
proceedings were referred to in the plaint 
the Court may have been entitled to look 
at these proceedings, but on looking into 
the proceedings the Court could only dis. 
cover what defence was likely to be used. 
The Judge could not at that stage consider 
the validity of that defence. 

E.m./r.k. Order accordingly. 

1. U Ba Dwe v. Maung Lu Pan. (1932) 19 A I B 
Bang 107=139 I C 265=10 Bang 867 (F B). 
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Braund and Sharpe JJ. 

Maung Ba Chein and others —Applicants. 

V. 

The King. 

Criminal Miso. Applns. Nos. 53 to 56 of 
1938, Decided on 20tb September 1938, for 
transfer under S. 526, Criminal P. 0. 

^(a) Criminal P. C. (1898). S. 526-Ac- 

ctited charged with offence of joining unlawful 
assembly *—• Mere fact that Magistrate trying 
case bad exercised powers under S. 127 (l}in 
relation to disturbance out of which offence 
arose is no ground for transfer. 

As a general rule the mere fact that a Magis¬ 
trate has. in bis capacity as a Magistrate, exer¬ 
cised the powers given to him under B. 127 (1), 
in relation to a particular disturbance or series of 
disturbances affords no ground for the transfer 
from the cognizance of that Magistrate of a case 
arising out of that disturbance or series of distur¬ 
bances. If on the other hand, a Magistrate, in the 
course of the performance of bis duties in relation 
to any particular disturbance, were to acquire any 
particular knowledge by his own observation or 
otherwise which might. In the hearing of any 
oase, tend to embarrass him, it is possible that a 


(Braund J.) A. LB. 

transfer, either at the instance of the Magistrate 
himself or at the instance of the accused person, 
might in some cases be desirable in the interests 
of justice. [P 455 0 1] 

(b) Criminal P. C. (1898), S. 526-'Practice. 

In case of an application for transfer it is neces¬ 
sary for a person who claims a transfer to prove 
by affidavit, fully and strictly, all the facts on 
which he rests his claim. [P 466 0 1] 

Braund J.—These are applications for 
transfer under S. 526, Criminal P. C., by 
some 131 persons who have been charged 
before the Western Sub-divisional Magis¬ 
trate, the Senior Magistrate, the First Addi. 
tional Magistrate and the Sixth Additional 
Magistrate of Mandalay respectively with 
offences under S. 144, I. P. (1., or S. 19 (e). 
Arms Act, or both in relation to the recent 
civil disturbances in Mandalay. Sec. 144, 
I. P. C., relates to the offence of joining an 
unlawful assembly, armed with a deadly 
weapon. It reads iu this way : 

Whoever, being armed with any deadly weapon, 
or with anything which, used as a weapon of 
offence, Is likely to cause death, Is a member of an 
unlawful assembly, shall be punished with impri¬ 
sonment of either description for a term which 
may extend to two years, or with fine, or with 
both. 

Section 19 (e). Arms Act, relates to the 
offence of “going armed” in contravention 
of the provisions of S. 13 of the Act, that 
is to say without a licence. The principles 
and facts are common to each application 
and we propose therefore to deal with them 
together. The first ground upon which these 
transfers are sought is that the individual 
Magistrates by whom the particular cases 
respectively are to be tried were at one 
time or another during the disturbances 
at Mandalay engaged in relation to such 
disturbances as a whole but not necessarily 
in relation to any particular occasion out 
of which these respective charges have 
arisen. As regards the Senior Magistrate, 
even that is not a fact, because he was not 
present at any of the disturbances at all. 
But as regards each of the other Magis. 
trates with whom we are concerned we 
shall assume that it is sc. It is nowhere 
alleged in any of the applications before us 
—and it ooald not, indeed, be so alleged, 
because it is not a fact—that any of these 
Magistrates acquired, by personal observe- 
tion or otherwise, any particular knowledge 
as regards these particular accused persons 
whereby their fair and impartial trial might 
be prejudiced or whereby the Magistrate 
himself .might in any way be embarrassed. 
But it is urged, as a general proposition, 
that the mere fact of a Magistrate haying 
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i)eeii engaged generally in the performance 
of the duties of his office in relation to the 
disturbances in Mandalay is enough by 
itself to create a sufficient case for a trans. 
fer under S. 526, Criminal P. G., to another 
•district. 

We are quite unable to accept this view. 
None of the applicants has in any way 
made it appear to us that it is expedient 
“for the ends of justice” that these oases 
ehould be transferred or that a fair and 
impartial inquiry or trial cannot be had in 
the Courts of Mandalay. Neither, in our 
view, is a transfer expedient in such a case 
for the ends of justice upon the ground that 
in the minds of the accused persons them, 
eelves there can arise any reasonable appre. 
hension that their cases will be dealt with 
by the respective Magistrates otherwise 
than with strict regard to the law applicable 
to the facts. It cannot reasonably be as¬ 
sumed either that a Magistrate who has 
had occasion to exercise his powers under 
S. 127 (1), Criminal P. G., is liable to be 
prejudiced generally against a number of 
persons charged with offences arising out 
of the disturbances in respect of which he 
was engaged as a Magistrate under that 
Section—and still less against any parti, 
oular accused person or persons. Nor can 
we concede that an apprehension of any 
such prejudice can reasonably exist in the 
mind of any accused person himself. 

We lay it down therefore as a general 
rule that the mere fact that a Magistrate 
has, in his capacity as a Magistrate, exer. 
oised the powers given to him under Sec. 
tion 127 (l), Criminal P. G., in relation to 
a particular disturbance or series of distur. 
banoes affords no ground for the transfer 
from the coguizanoe of that Magistrate of 
a case arising out of that disturbance or 
series of disturbances. If, on the other 
hand, a Magistrate, in the course of the 
performance of his duties in relation to any 
particular disturbance, were to acquire any 
particular knowledge by his own observa¬ 
tion or otherwise which might, in the hear, 
icg of any case, tend to embarrass him, ib 
U possible that a transfer, either at the 
instance of the Magistrate himself or at 
the instance of the accused person, might 
in some oases be desirable in the interests 
of justice. In the oues before us, no such 
thing is alleged and we therefore desire to 
lay down no general rule upon that aspect 
of the matter, for it is manifest that every 
BQoh application must fall to be considered 


in relation to its own particular facts and 
circumstances. 

The next ground upon which these trans¬ 
fers are sought is that the Magistrates con. 
cerned have demanded excessive bail. In 
each case the bail has been fixed as Bs. 500 
or less with two sureties. In the case of 
some of the applicants it was originally 
fixed as Rs. 1000, but on reconsideration, 
reduced to Bs. 500 before the bond was 
executed. It is said that these amounts are, 
in all the circumstances, so excessive as to 
raise in the minds of the applicants a 
reasonable apprehension that the Magis¬ 
trate is prejudiced against them and ao- 
cordingly that it is expedient for the ends 
of justice that the cases should be trans- 
ferred. 

We concede that the ends of justice do 
require that the accused person himself 
should have no reasonable ground for dis¬ 
trusting the impartiality of his Judge. But, 
in this case, having regard to the circum¬ 
stances in which the alleged offences have 
arisen — and having regard also to the 
nature of those offences, which, if com- 
mitted, are indeed serious—we can find no 
indication in the sums at which bail has 
been fixed which could reasonably point to 
the slightest prejudice on the part of any 
of the Magistrates concerned. We have no 
doubt that each of the Magistrates has 
exercised judicially his discretion as to the 
amount of the bail to be fixed and, even 
though upou an appropriate application we 
might ourselves have reduced the bail— 
and we are bound to say that, as at present 
advised, there is nothing to lead us to think 
that we should have reduced the bail -~on 
such an application as this we find it im- 
possible to treat the amounts at which bail 
has been fixed as showing any form of 
partiality in the minds of the Magistrates. 

Finally, a suggestion has been introduced 
—it cannot be called more than a sugges. 
tion—that the applicants might desire to 
call the Magistrates themselves as witnesses 
in their own behalf. No reason has been 
advanced why they should be so called. 
Nor has U Tun Aung, who has appeared 
for all the applicants, been in a position to 
inform us of any single matter upon which 
the evidence of any one of the Magistrates 
could, or might, assist the applicants or 
any of them. For these reasons all these 
transfer applications mtut be dismissed. 

We desire to say that we have, for the 
purpose of this judgment, considered the 
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applications upon the footing that all the 
necessary facts which have been advanced 
to ns in argument by U Tan Aung have 
been properly proved by the affidavits 
which have been filed on behalf of some of 
the applicants. But this is very far, in fact, 
from being the case. Even had we been 
able to take the view that the facts, as 
U Tun Aung has alleged them before us, 
disclose any proper grounds for a transfer 
of the cases to another district, we should, 
upon the actual materials before us, have 
been nevertheless quite unable to accept 
many of those facts as proved. We point 
out that, in such a case as this, it is neces. 
sary for a person who claims a transfer to 
prove by affidavit, fully and strictly, all the 
facts on which he rests his claim. 

Sharpe J.—I agree that all these appli. 
cations must be dismissed. As the judgment 
which my learned brother has just deli¬ 
vered fully incorporates my own views in 
this matter, I have nothing further to add. 

d.s./r.k. Applications dismissed. 
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Braund J. 

U Saw, Editor.in.Chief of the *'Sun'* 

V, 

The King. 

Criminal Misc. Appln. No. 52 of 1938, 
Decided on 6th September 1938. 

(®) Criminal P. C. (i898),S. 526-~Allowance 
or disallowance of question by Judge in pur¬ 
suance of judicial duty cannot by itself afford 
ground for application for transfer. 

A Judge or Magistrate who oonsoientiouely tries 
a case in a judicial proceeding bas a legal duty to 
apply, to the best of his ability, the rules of evi¬ 
dence, as those rules are laid down in the Evidence 
Act. And his plain jndloial duty la to exclude 
irrelevant evidence, whether in examination-in- 
cbief or in cross-examination. The allowance or 
disallowance of questions by a Judge in pursuance 
of a judicial duty cannot ever by itself afford a 
ground upon which to base an application for a 
transfer of a case, unless it is either shown affirma¬ 
tively that there exists some improper motive or 
unless upon the face of the questions themselves, 
disallowed or allowed as the case may be, the only 
possible inference mast be that they have been 
allowed or disallowed for'some ulterior and impro¬ 
per reason. [P 467 0 2] 

(b) Criminal P. C. (1898), S. 526 Previous 
unfavourable comment made by accused against 
Magistrate trying case held no ground for 
transfer. 

An Additional District Magistrate was trying a 
case against the accused. The accused made an 
application for transfer on the ground that as the 
accused had previously made some unfavourable 
comment on the Magistrate while he was Deputy 


Commissioner, he might harbour resentment^ 
against the applicant which would prevent hin> 
doing justice in the case : 

Held that this could not be acceptedasa ground 
for a transfer. [p 458 0 2 ) 

Order.—This is an application by one U 
Saw under S. 526, Criminal P. C., for a 
transfer of the bearing of a complaint dated 
3rd August 1938, laid against him by the 
District Magistrate of Rangoon, from the 
Court of the Additional District Magistrate 
of Rangoon to some other Court. It seems 
that on 26th July an article and some- 
photographs were published in the “Sun” 
newspaper relating to certain distnrbances- 
in Rangoon. On the following day — 28tb 
July 1938 — the District Magistrate of 
Rangoon, XJ Po Sa, in expressed pursuance 
of S. 144, Criminal F. C., promulgated an 
"order” in the following terms : 

Whereas it has been made to appear to me that 
the publication of certain photographs and articles 
in connexion with the present disturbances in 
Rangoon is likely to prolong and to aggravate 
these disturbances, I, U Po Sa, District Magistrate, 
Rangoon, do hereby order you to abstain from* 
publishing any article or writing in connexion 
with the present disturbances in Rangoon likely 
in any way to cause feelings of enmity between 
different sections or classes of the community or 
any photograph in connexion with the disturbances 
permission in writing to publish which bas nob 
been given by the Home Department of Govern- 
ment~Sd. Fo Sa, District Magistrate, Rangoon.— 
Rangoon, 28th July 1938. 

16 is to be noticed that that "order” is' 
addressed to the "Editor, The Sun, Ran¬ 
goon.” On 31st July 1938, a further "order” 
—also addressed to "the Editor, The San, 
Rangoon”—was promulgated by the Dis> 
triot Magistrate identical in terms to that 
of the 28th, except that it referred to "dis- 
turbances in Burma” instead of to "dis. 
turbances in Rangoon.” The former of those 
two articles was admittedly served upon 
one Maung 6a Gale, the Managing Director 
of the Sun Press, and the latter upon one 
Maung Ba Than, who is said to be the. 
assistant editor. The next thing that hap¬ 
pened was that on 31st July, 1st and 2nd 
August three further articles appeared in 
the "Sun” newspaper. In relation to thesfr 
three further articles a complaint was laid 
by the District Magistrate against the pre¬ 
sent applicant, Maung Saw, under S. 188,. 
Penal Code, upon the ground that, by reason 
of their publication, he had "disobey^” 
the order of Slst July. That complaint 
came on for hearing on 18th Augnst 1938, 
before the Additional District Magistrate. 

Witness 1 was U Po Sa, the District 
Magistrate himself—no doubt, for the pur- 
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pose of proviog the “orders” of 28th and 
31sb July. He was examined and, before 
the conclusion of his oross-examination, 
intimation was given to the respondent’s 
advocate that this present application for 
transfer would be lodged. The further 
hearing of the case was accordingly ad- 
journed by the Additional District Magis. 
trate until 5bh September, i. e. until today 
—in order to give ample time for this 
transfer application to be made and dis. 
posed of. It is a matter for unfavourable 
comment that it was not until a full fort, 
night had elapsed that the present applicant 
— on 1st September in fact — filed the 
transfer application, for the purpose of 
making which he had obtained the adjourn¬ 
ment. The ground upon which this applica¬ 
tion is based is that, under sub.ss. 1 (a) 
and 1 (e) of S. 626, Criminal P. C., “a fair 
and impartial inquiry or trial cannot be 
obtained . . . in the Court of the Addi. 
tional District Magistrate and that it is 
“expedient for the ends of justice” that the 
case should be transferred to some other 
Court. This is a serious charge to make. 
U E Maung, who appears for the applicant, 
has told me that he relies upon only two of 
the grounds which are alleged in his appli- 
cation. He says first, that the wholesale 
disallowance by the learned Additional 
District Magistrate of the questions put at 
the hearing to U Fo Sa in cross-examine, 
tion shows that he is biased against bis 
client. And secondly, he says that, inas. 
much as the “Sun” newspaper had once 
adversely commented upon the learned 
Additional Magistrate’s conduct when acting 
as the Deputy Commissioner of Myiugyan 
in connexion with an appointment to the 
^yingyan Municipal Committee he is now 
disqualified from hearing the case. Before 
dealing with these allegations in detail, it 
is necessary to see what exactly was the 
issue that the learned Magistrate was deal, 
ing with. It is to be found in S. 188, Penal 
Code—the Section under which the com¬ 
plaint was laid. It is this : 

188. Whoever, knowing tbaC; by an order pro¬ 
mulgated by a public servant, lawfnlly empowered 
to promulgate each order, he is directed to abstain 
from a oeitain aot .... disobeys each direction 
shall .... be liable to. . . . 

certain punishment. The issues before the 
Additional District Magistrate were there, 
fore first, whether there was an “order”; 
eeoondly, whether it has been “promnl. 
gated” ; thirdly, whether the “public ser. 
TanV’ who promnlgated it was “lawfully 
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empowered” to do so; fourthly, whether it 
has been “disobeyed” by the person directed 
to abstain from the act ; and, fifthly, whe¬ 
ther he knew of the order. I am not in the 
least concerned upon this present applies- 
tion to determine — nor do I express any 
opinion—whether the applicant has, or has 
not, a good defence to the complaint under 
S. 188. I am concerned merely to determine 
whether the learned Magistrate who heard 
it has, by reason of the questions he has 
disallowed, shown a "bias” against the 
applicant. The learned Magistrate dis- 
allowed in all some 22 questions, all but 
one of which he recorded verbatim. The 
last—I suspect, through sheer weariness— 
he did not record.lt is perfectly plain, from 
the record the learned Magistrate made, 
what the purport and tendency of the ques¬ 
tions were. The questions are too long to 
set out verbatim in this judgment. But they 
may be fairly summarized as questions 
tending to show : (1) that U Po Sa, the 
District Magistrate, was unduly influenced 
by the Ministers in making the orders of 
28th and 31st July ; (2) that he had made 
other orders against the editors of other 
newspapers under pressure from the Minis, 
ters ; and (3) that he had discriminated 
against the “Sun” in withdrawing orders 
against the editors of other newspapers. 
These questions one and all were disallowed. 
And it is said that, from the mere fact of 
their disallowance, the learned Magistrate 
must be deemed to be biased against the 
applicant. 

I cannot for a moment agree. A Judge or 
Magistrate who conscientiously tries a case 
in a judicial proceeding has a legal duty to 
apply, to the best of his ability, the rules 
of evidence, as those rules are laid down in 
the Evidence Act. And his plain judicial 
duty is to exclude irrelevant evidence, 
whether in examination.in-ohief or in cross- 
examination. Apart altogether from the 
question of the relevance of any particular 
question excluded in this case, I am not 
prepared to concede that the allowance or 
disallowance of questions by a Judge in 
pursuance of a judicial duty can ever by 
itself afford a ground upon which to base 
an application for a transfer of a case, 
unless it is either shown afQrmatively that 
there exists some improper motive or unless 
upon the face of the questions themselves, 
disallowed or allowed as the case may be, 
the only possible inference must be that 
they have been allowed or disallowed for 
some ulterior and improper reason. I find 
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ib very difBoulb to imagine in what circum¬ 
stances such a case would arise. 

I am extremely reluctant even to con¬ 
sider in this case the question of the rele- 
vancy of the particular questions disallowed, 
for there is upon their face no reason what- 
ever to suppose that the learned Additional 
Magistrate has done more than to exercise 
his judicial discretion—indeed his judicial 
duty—to the best of his ability. To admit 
the principle that a party may, under cover 
of a transfer application, have resort to 
what in effect would be an ’ interlocutory” 
appeal, would, I think, go far beyond any. 
thing contemplated by S. 526, Criminal 
P. C. There is nothing whatever before me 
which could, as I have said, lead me to the 
conclusion that, in disallowing these ques¬ 
tions, the learned Additional Magistrate 
has—whether he is right or wrong is an¬ 
other matter—acted otherwise than judi¬ 
cially, If it should turn out ultimately that 
he w£ts wrong in disallowing them, then 
the applicant will have his remedy in such 
appeal or revision as the law allows. I 
should be prepared upon that ground alone 
to refuse to accept the disallowance of these 
questions as any valid reason why this case 
should be transferred. 

Bub I feel ib right—in justice to the 
learned Additional Magistrate—to add that 
in my own view, the particular questions 
were rightly disallowed. The Magistrate's 
task was to determine the issues raised 
under S. 188, I. P. C. The inquiry was 
whether there was an "order” which 
satis&ed the Section, whether it was pro. 
mulgated by a public servant lawfully 
empowered to promulgate it and whether 
it had been disobeyed by a person who 
knew of it and whom it directed bo abstain 
from the act in question. If there was such 
an ‘ order” then it seems to me to be im- 
material, for the purpose of S. 188, in what 
circumstances that order was originally 
made. In a revision proceeding against the 
"order” itself, the case might, of course, 
have been different and the bona hdes of ib 
might have been a relevant issue. But I 
myself find it difficult to perceive the rele¬ 
vancy of any of the questions disallowed 
to any issue which can properly come 
under S. 188,1, P. 0. 

In my judgment, therefore, even had I 
been able to perceive any ground upon 
which I could justifiably on this applioa- 
tion, go behind the judicial discretion of 
the learned Additional Magistrate in the 
oonduot of the trial and in the matter of 


the questions he allowed or disallowed, I 
should have been unable to differ from the 
view he formed as to the relevancy of these 
particular questions. And I can certainly 
find nothing in the mere fact of their hav¬ 
ing been disallowed which can possibly 
lead me to suspect in the learned Addi. 
tional Magistrate a bias of any sort. U E 
Maung has pressed upon me to hold that 
the questions are relevant, because the Dia. 
trict Magistrate had no jurisdiction to make 
the orders of 28th July and 31st July un- 
less or until he had judicially found the 
facts in which his jurisdiction to make the 
orders arose. But the answer to that is 
obvious. The learned District Magistrate 
has, on the face of his orders of 28th and 
31eb July, found those facts. They have 
been the subject of no revision proceedings, 
as they might have been, and for the pur¬ 
poses of a complaint under S. 188, I. P. C., 
they must stand as found. Nor do I think 
that they are justified by reference to 
S. 250, Criminal P. G. That again is a mat¬ 
ter in respect of which the applicant would 
have his remedy, if any, in appeal or 
revision. 

As regards the other of the grounds upon 
which the applicant rests his case, it is that 
the learned Additional District Magistrate, 
having been the object of an unfavourable 
comment by the "Sun” newspaper while 
Deputy Commissioner of Myingyan, is not 
a fit person to try the case. XJ E Manng, 
very properly, in the face of the explana- 
tion given to the Court by the learned 
Magistrate, repudiates any suggestion that 
the adverse comment in question was 
deserved. It rests therefore upon this, that 
the learned Magistrate might harbour a 
resentment against the applicant which 
would prevent him doing justice in this 
case. I cannot accept this as a ground for 
a transfer. I have no reason whatever to 
impute any such frailty to the Magistrate. 
Nor indeed was this ground even put for. 
ward at the time the transfer was first 
mentioned in the Magistrate’s Court. It is 
I suspect, an ingenious afterthought. In all 
the circumstances I must refuse this trans¬ 
fer application and direct the hearing of 
the complaint to take its course in the 
Court of the Additional District Magistrate. 
I desire to add that from nothing that I 
have said must it be assumed or inferred, 
that I hold any opinion as to the merits of 
the complaint in the Magistrate’s Oourt- 
It remains there entirely at large. 

d.s./b.k. Application refused. 
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Mya Ba AND Maokney JJ. 


A. K. R. M. M. K. Chettyar Firm — 

Appellani;. 


V. 


P. L. V. M. Valiappa Chettyar and 
others — Respondents. 


First Appeal No. 32 of 1938, Decided on 
14th July 1938, against decree of Asst. 
Dist. Court, Insein, D/. 23rd December 
1937. 

Transfer of Properly Acl (1882), S. 67 — 
Mortgagee holding mortgage in respect of pro* 
perties situated in Burma and in British India, 
executed prior to separation of Burma, bring* 
ing suit for sale of mortgaged property—Court 
in Burma has no jurisdiction by reason of 
Burma (Adaptation of Laws) Order 1937, to 
pass decree for sale of property situated in 
British India — Plaintiff is entitled to decree for 
■ale of property situated in Burma only—Sub* 
•tantive rights of mortgagee are not injured. 


The plain meaning of S. 67, T. P. Act, is that 
the mortgagee is entitled to obtain the assistance 
of the Court concerned in bringing the mortgaged 
property to sale if the mortgage money has become 
doe and remains unpaid. Whether the mortgagee 
will have to obtain one decree or more than one 
decree will depend upon the procedure laid down 
lor such suits. The method of obtaining a decree 
is a matter of procedure. No suitor has any vested 
right in a course of procedure nor any right to 
complain even if during the litigation the proce¬ 
dure is changed. The Civil Procedure Code confers 
no substantive rights. Alterations in the form of 
procedure are always retrospective, unless there is 
some good reason or other why they should not be. 

CP 460 0 1, 23 

Where a person holds a mortgage in respect of 
properties situate in Burma and in Madras Presi¬ 
dency in British India, the Transfer of Property 
Act no doubt gives him a right in respect of both 
the properties bat it makes no provision as to the 
Courts to which he must have recourse in exorcis* 
log that right of action. He must have recourse to 
Ooarts having jurisdiction and the jarisdiction of 
^e Court is determined by the Code of Civil 

Procedure. [P 460 0 1 ] 

Where therefore a mortgagee holding a mortgage 
in respect of properties situated in Burma and in 
Madras Presidency in British India, executed 
p^r to 1st April 1937, i. e. prior to separation of 
Burma from India, brines a suit in October 1937 
in Bnrma for recovery of the amount due on the 
pi<>itgage and for sale of the mortgaged property 
In default of the payment, the Court in Burma has 
no jorlsdlotiou by reason of Burma (Adaptation of 
paws) Order 1937 to deal with the property situate 
lu British India and is not empowered to pass a 
^aotee for sale in respect of property situate in 
British India and the plaintiff Is entitled to decree 
sale only in respect of property eituated in 
Burma within the jurisdiction of the Court. The 
rabstantive righte of the mortgagee are In no way 
mjured beoanse owing to the fact that the prooe* 
^re provided does not enable him to eue In one 
^Qct In Burma for sale of all the mortgaged pro* 
he Is not to be deemed to have waived his 


claim against property situated in British India In* 
asmuoh as it cannot be Included in the suit insti¬ 
tuted In Burma : A I R 1938 Rang 130; (1878) 3 
AC 683; A I R 1919 P O 150 and AIR 1930 
P 0 188, Rel. on. (P 461 0 1 ] 

Surridge — for Appellant. 

Mackney J.—On 8th June 1931, rea- 
pondents 1 and 2 mortgaged to the plain- 
tiff.appellanb certain properties, some of 
which are situate in the District of Insein 
but others are situate in the Madras Presi¬ 
dency of British India. The amount of the 
loan became due six months after the date 
thereof.'On 5th October 1937, the plaintiff, 
appellant filed a suit in the Assistant Dis* 
trict Court of Insein for the recovery of the 
amount of the loan due with interest, and 
for sale of the mortgaged property in de. 
fault of payment. The learned Assistant 
District Judge held that he had no jurisdic- 
tion to deal with the property in British 
India owing to the fact that on Ist April 
1937 Burma ceased to be a part of British 
India. In consequence of the alterations in 
the Burman laws introduced by the Govern, 
ment of Burma (Adaptation of Laws) Order 
1937, the Courts in Burma ceased to be 
able to entertain any suit relating to pro. 
perty in British India. Accordingly, whilst 
granting the plaintifif-appellant a mortgage 
decree for the full amount of the principal 
and interest due on the mortgage bond, he 
gave a preliminary decree for sale only of 
that property which was situated in Insein 
District and within the jarisdiction of his 
Court. 

The plaintiff now appeals to this Court 
on the ground that the Assistant District 
Court did have jurisdiction in respect of 
the mortgaged property situated in British 
India and should have granted a mortgage 
decree in respect of all properties subject to 
mortgage. The appeal has been heard ex 
parte. Cl. 10 of the Adaptation of Laws 
Order reads as follows : 

Nothing in this Order shall affect the previous 
operation of, or anything duly done or suffered 
under, any Burman law, or any right, privilege, 
obligation or liability already acquired, accrued 
or Incurred under any such law or any penalty, 
forfeiture or punishment Incurred in respect ofany 
offence already committed against any such law. 

By definition, 'Barman law’ means a law 
as defined in 8. 149, Goveroment.of Burma 
Act, 1935. This Section refers to laws in 
force in Burma at the time of the Act and 
states that: 

In this Section the expression ‘law’ does not 
Inolnde an Act of Parliament bat Inoludes any 
ordinance, order, bye-law, rule or regulation having 
in Bnrma the force of law. 
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Now, ifc is said that under S. 67, T. P. 
Act, which is a Burman law, as operative 
before 1st April 1937 and at the time the 
present mortgage was executed, the plain, 
tiff.appellant had acquired a right to obtain 
from the Court a decree that the mortgaged 
property be sold. It is argued that this 
right was a right to obtain a single decree 
in one Court, because the mortgagee was 
entitled to enforce his claim against the 
whole of the mortgaged property at one 
time. The learned counsel for the appel¬ 
lant attaches great significance to the 
words a decree' which he wishes to inter¬ 
pret *as a single decree.’ 

I am unable to agree that the words 
necessarily have this meaning. The method 
of obtaining a decree is a matter of proce¬ 
dure with which it would surely be out of 
place to deal in an Act setting out the 
irighbs of mortgagors and mortgagees. The 
plain meaning of S. 67 is that the mort¬ 
gagee is entitled to obtain the assistance of 
the Court concerned in bringing the mort¬ 
gaged property to sale if the mortgage 
money has become due and remains unpaid. 
Whether the mortgagee will have to obtain 
one decree, or more than one decree, will 
depend on the procedure which has been 
laid down for such suits. The Transfer of 
Property Act, no doubt, gave the plaintiff- 
■appellant a right of action in respect of both 
the properties in Burma and in the Madras 
Presidency, but it makes no provisions as 
to the Courts to which the plaintiff.appel¬ 
lant must have recourse in exercising that 
right of action. It is obvious that he must 
have recourse to the Courts having juris¬ 
diction ; and the jurisdiction of the Courts 
is determined by the Code of Civil Pro¬ 
cedure. 

It has been pointed out in 1938 BLR 
176' that no suitor has any vested interest 
in the course of procedure, nor any right to 
complain even if during the litigation the 
procedure is changed. The Civil Procedure 
Code confers no substantive rights; it is a 
Code of rules whereby rights may be en¬ 
forced before the Courts. Lord Blackburn’s 
observation in (1878) 3 A C 582® is quoted, 
where he says : 

1 think it is perfectly settled that if the Legisla¬ 
ture intended to frame a new procedure, that 
instead of proceeding in this form or that you 
should proceed in another and a different way; 
clearly these bygone transactions are to be sued 


1. Arunaoballam Chettyar v. Valiappa Chettyar, 

(1938) 95 A I R Rang 130=176 I 0 976=1938 
R L R 176 (F B). 

2. Gardner y. Lucas, (1878) SAC 683. 


for and enforced according to the new form of 
procedure. Alterations in the form of procedure 
are always retrospective, unless there is some good 
reason or other why they should not be. 

By the Adaptation of Laws Order, in 
S. 16, Civil P. 0., the word ‘India’ has 
been altered to the word ‘Burma,’ so that 
the Section becomes applicable only topic- ' 
perty which is situate in British Burma. 
S. 16 (c) directs that suits for sale in the 
case of mortgage shall be instituted in the 
Court within the local limits of whose 
jurisdiction the property is situate. 8. 17 
of the Code is as follows: 

Where a suib is to obtain relief respecting, or 
compensation for wrong to, immovable property 
situated within the jurisdiction of different Courts, 
the suit may be instituted in any Court within the 
local limits of whose jurisdiction any portion of 
the property is situate. 

In 42 Mad 813® their Lordships of the 
Privy Council observed that in this Section 
the word “Courts” must be held as mean, 
ing Courts to which the Code applies; that 
is to say, in the present case, it must be 
held to mean ‘Courts in Burma.’ The 
appeal with which their Lordships were 
dealing was from the decree passed in a 
suit brought to enforce a mortgage of pro¬ 
perty which was situate partly in a district 
to which the Code applied and partly in a 
scheduled district under Act 24 of 1839, 
that is to say the district subject to the 
special jurisdiction of the Agency Conrts. 

A decree for the sale of the mortgaged pro- 
perty was made by the Subordinate Judga 
- and afiSrmed by the High Court of Judica¬ 
ture at Madras. Their Lordships, in conse¬ 
quence of their view of S. 17 of the Code, 
varied the decree passed by the High 
Court deleting the order for sale so far as 
applicable to the land situated within the 
jurisdiction of the Agency Court. They 
added : 

This will be, of course, without prejudice to the 
respondent’s right to apply in the Agenoy Ooutk 
for an order for sale of those lands. 

Again, in 54 Bom 495^ their Lordsbipa 
dealt with an appeal from the High Court 
at Bombay in a suit in the Satara Court of 
the Bombay Presidency to enforce certain 
mortgages of property situated not only in 
the Bombay Fresidenoy but also in the' 
Kolhapur State which is not within British 
India. It was observed: 

3. Setrucharln Bamabhadra Raja v.*Maharaja of 

Jeypore, (1919) 6 A I R P 0 160=6110 186 
=42 Mad 813=46 I A 161 (P 0). 

4. Kilkanth Balwant v.Vidya Narasluh Bharati, 

(1930) 17.AIR PO 188=126 10 417=64 
Bom 496=67 I A 194 (P C). 
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The provisions of the Code are regulations deal* 
ing with the jurisdiction and governing the proce¬ 
dure of the Courts in British India, and their 
Lordships are of opinion that the words in S. 17 
^within the jurisdiction of different Courts’ must 
mean within the jurisdiction of different Courts to 
which the Code applies, that is to say, Courts in 

British India.Inasmuch as the properties 

in Kolhapur are not within the jurisdiction of any 
Court in British India, the learned Subordinate 
Judge of Satara had no jurisdiction to try the suit, 
so far as it related to the mortgaged properties 
situate in Kolhapur. 

In the result, the plaintiEfs.appellants 
succeeded so far as the mortgaged proper¬ 
ties in Satara and Belgautn were concerned 
but failed as regards the mortgaged pro. 
petty in Kolhapur. It appears to me, 
therefore, that the learned Assistant Dis¬ 
trict Judge rightly refused to grant a decree 
for sale of the mortgaged property which is 
in British India. The substantive rights of 
the plaintiff.appellant are in no wise injured, 
beoauso, owing to the fact that the proce. 
dure provided does not enable him to sue 
in one Court in Burma for sale of all the 
mortgaged properties, he is not to be deemed 
to have waived his claim against the pro¬ 
perty situated in British India, inasmuch 
as it cannot be included in the present suit. 
This appeal must therefore be dismissed. 
No order as to coats is necessary as it has 
been heard ex parte. 

Mya Ba J.—I concur. 

R.M./r.k, Appeal dismissed. 
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First Appeal No. 93 of 1937, Decided on 
10th March 1988, from judgment of High 
Oourt, in 0. R. S. No. 234 of 1936, Reported 
in A. I. B. 1937 Rang 413, 

(*) Practice— Duty of Court — Court should 
Qot allow its sympathy to get upper hand. 

Although a party has suffered much from his 
■^al and financial advisers yet the Court muet 
^t allow its sympathy to get the upper hand 
Moanse It Is a oommonplace that hard oases 
Make bad law. [P 463 0 1] 

(b) Mortgage—Creation of—Endorsement of 
pronote with transfer of title deeds does not 
•*Pele mortgage. 

A mortgage of immovable property being an In* 
Miest in immovable property oannot be transferred 
w oonalderatlon by endorsement of a promissory 
together with the making over the title deeds. 

[P 463 0 1, 3] 


(c) Civil P. C. (1908), O. 6, R. 17— Amend¬ 
ment of pleading — Amendment allowable by 
law—Court must allow it. 


Latter part of R. 17 shows that it is not always 
purely a question of the discretion of the Judge, 
and, if the amendment is permissible under the 
law otherwise, then the Judge has no discretion in 
the matter but he has got to allow the amendment 
if it is necessary for determining the real questions* 
in controversy between the parties, provided of 
course that they arise out of the same transaction. 


(d) Pleadings — Sloppiness 
should be discouraged. 


[P 463 0 1. 2] 
and prolixity 


Sloppiness in the pleadings is the last thing to 
encourage. Irrelevant and undue prolixity in 
pleadings is also to be discouraged. [P 467 C 1] 


(e) Promissory Note—Suit on — Presumption 
of consideration—Necessary allegations in plaint 
stated. 


If a suit is brought on a promissory note, all 
that is necessary to set out is that the defen¬ 
dants by their promissory note promised to pay 
and they have failed. In the case of a promissory 
note consideration is presumed and it is for the 
defendant, if execution is proved, to prove that 
there was no consideration. When there is no 
reason to suppose a priori that the question of 
consideration will ever come to be raised, there is 
no good reason why parties filing suits based on 
promissory notes should, in the plaint, set out the 
consideration for promissory notes, The mere 
dxistenoe of the promissory note in the case there- 
fore prima facie implies that there was consider, 
ation for it, and until and unless the question of 
consideration becomes of interest, there seems to 
be DO reason why the plaint should be burdened 
with long details of how the promissory note came 
to be executed. When the question of oonsideration 
becomes of interest, then, and then only, is there 
any reason for the plaintiff to set forth what the 
oonsideration was. [P 467 0 1] 

# (f) Pleadings—Amendment of— Mortgage 
suit — Claim based on pronote and transfer by 
deposit of title deeds — Pronote inadmissible 
because of some defect in it — Amendment to 
base claim on original transaction—Other party 
if not deprived of defence, amendment can be 
allowed. 

In a suit to obtain a mortgage decree tbe claim 
was based on a promissory note executed by the 
other patty and deposit of title deeds. As tbe pro- 
note was found to be defective it could not be 
admitted in evidence. The olaimant applied to 
amend bis plaint so as to b^se his claim on tbe 
original liability for which the pronote was given: 


Held that the amendment could be allowed on 
the payment of costs provided the other patty was 
not thereby deprived of any defenoe as regards his 
claim i AIR 1918 P C U6 and AIR 1933 Bom 
476. Foil. ; 4 r B 1921 P C 60 ; 6 MI A 393 
(P O) and 26 Oal 371, Ref.\ A I R1926 Rang 282 
(F B) : A J R 1914 All 494 : AI R 1928 Bom 
616 and 411 A 142 (P C), Dieting.; 6 All 456, 
Doubted ; 21 Bom 670 held no longer good law. 

tP 467 0 3] 

N. M. Gowasjee and Hormasji — 

for AppellafU. 

B. E. Basn, Bolaiman and Bay — 

for Respondents, 
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Ba^nley J. — This is an appeal by a 
plaintiff who filed a suit on the original 
side of this Court endeavouring to recover 
from certain heirs and legal representatives 
of two deceased persons, Khatiza Bibi and 
Ismail Eusoof Jeewa Karwa, moneys which 
.she said were due to her from them on a 
certain mortgage. Before any evidence had 
been called it was found that the promis¬ 
sory note which, according to the plaint, 
forms an important part of her cause of 
action, could not be received in evidence 
because one of the stamps had not been 
cancelled in such a way that it could not 
be used again. The plaintiff asked leave to 
file an amended plaint based on the original 
liability for which the promissory note bad 
been given. The learned Judge was of opi¬ 
nion that the plaintiff should withdraw the 
suit under O. 23, Rule 1, in which case he 
was quite prepared to give her permission 
to do so with liberty to institute a fresh 
suit in respect of the subject-matter of the 
suit. The plaintiff’s counsel refused to accept 
the suggestion and insisted that leave to 
amend the plaint should be granted. The 
learned Judge, being of opinion that the 
plaint could not be amended, dismissed the 
suit and against the decree dismissing the 
suit the present appeal has been brought. 

The case is not an easy one to deal with, 
and there can be no doubt that the plaintiff 
has suffered much from her legal and finan¬ 
cial advisers. Nevertheless one must not 
allow one's sympathy to get the upper 
hand because it is a commonplace that 
hard cases make bad law. The original 
plaint as filed, it is admitted, is far from 
an accurate description of the facts that 
the plaintiff really wishes the Court to 
accept. It sets out that the two deceased 
persona executed a promissory note in 
favour of Messrs. Balthazar and Son, Ltd. 
and with intent to create security for re¬ 
payment deposited with that firm certain 
title deeds. It goes on to say that the pro. 
missory note was endorsed by Balthazars 
to the plaintiff for valuable consideration, 
and the title deeds had been made over to 
her by them. It is admitted that this is 
entirely untrue, and that they had never 
endorsed the promissory note for valuable 
consideration. These words were presum¬ 
ably put in as catchwords regardless of their 
meaning. 

It was very quickly seen that on the 
allegations of this plaint the plaintiff was 
bound to fail, because a mortgage of im. 


A. I. R. 

movable property being an interest in im. 
movable property could not be transferred 
for consideration by endorsement of the 
promissory note together with the making 
over of the title deeds. The plaintiff there- 
fore consulted other lawyers and an amen¬ 
ded plaint was filed. In this plaint it is 
set out that Balthazars were to the know¬ 
ledge of two deceased persons acting as 
agents for the plaintiff, and the title deeds 
were made over to Balthazars as plaintiff’s 
agent, but as the plaintiff wished to file 
the suit, Balthazars endorsed the promissory 
note to the plaintiff without recourse, and 
afterwards for better security the firm exe. 
cuted a duly registered assignment of this 
debt and security. This amended plaint 
was allowed to be filed by a former Judge 
of this Court. Had the case in 1938 R L B 
6^ been reported before this amended plaint 
was filed it would no doubt not have been 
accepted, because the duly registered assign¬ 
ment of the debt was made subsequent to 
the date on which the suit had been filed, 
and this case lays down that: 

Nothing arising after action brought can either 
create a new, or complete a then incomplete, cause 
of action entitling the plaintiff to any relief in 
that same then existing suit. 

The case reached the,stage of hearing, 
but before issues were framed the learned 
Judge asked to see the promissory note, 
and he then discovered something which 
the defendants had not noticed, and that is 
that of the four stamps on the promissory 
note one was not effectively cancelled. The 
claim therefore, based as it was to a great 
extent upon this promissory note, ^ wM 
bound to fail. It was then that the plaintiff 
asked for leave to amend the plaint, and 
the plaintiff refusing to accept the offer to 
withdraw the suit with permission to filo 
a fresh suit, the case was dismissed. The 
first ground of appeal is that the learned 
Judge was wrong in holding that the stamp 
on the promissory note was not properly 
cancelled. This ground of appeal, I think, 
must fail. It is a simple matter of fact 
which hM to be judged by the eye. The 
law says that the stamp must be cancelled 
so that it cannot bo used again. The stamp 
in question has a little touch of ink on the 
extreme right edge. It is perfectly well 
known that people in tearing stamps some¬ 
times do not keep to the Ifno of perforation 
exactly, and a dishonest person cotild 
easily ha ve torn off this minute portion of 

1. Smith V. Heptonsial), (1938) 86 A*IB Rang 
134=1988 R L R 6, 
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paper from the stamp aod put it on a letter 
'whioh would undoubtedly have been passed 
through the post. It is not without into, 
rest to observe that the four stamps on the 
promissory note are apparently a block out 
of a booklet of stamps, because both the 
left hand stamps have bad all the perfora¬ 
tions cut off as sometimes occurs when 
stamps are bound up in booklets. This is 
mentioned merely as showing the way in 
whioh stamps with slight defects on their 
edges may honestly come to be used. On 
the other hand if this stamp had fallen 
innocently into the hands of an honest 
person with just this little purple blur on 
the right hand side, he might well have 
thought it was an unused stamp, and that 
somebody might have picked it up with an 
inky finger. This stamp, I think, is cer¬ 
tainly not cancelled so that it cannot be 
used again, and the learned Judge was 
correct in finding to this effect. The pro- 
missory note therefore cannot be used in 
evidence. 

The step which the learned Judge pro. 
posed to take is provided for by O. 23, 
B. 1. The Court was satisfied that the suit 
must fail by reason of some formal defect, 
and had the course of action proposed by 
the learned Judge been followed there 
could have been no difhculty about the 
case. It is obviously a case in which this 
coarse of action could have been properly 
followed. The plaintiff however wished to 
save expense and trouble and wanted to 
amend this plaint. It may be remarked, 
incidentally, that ao far from saving ex¬ 
penses and trouble she has had to incur 
much more both of expense and trouble. 
The plaintiff’s connsel wished the Court to 
take action nnder O. 6, B. 17 : 

The Coart may ab any stage of the proceedloga 
allow either party to alter or amend bts pleadings 
In Booh manner and on snoh terms as may be just 
and all each amendments shall be made as may 
ta neoessary for the purpose of determining the 
leal qneations in controversy between the parties. 

The wording of this Buie begins with the 
words "The Court may” and had this type 
of wording been persevered in to the end of 
the Buie I should have had no hesitation 
id supporting the learned Judge's order, 
because it would show that the allowing or 
disallowing of an amendment was a matter 
within the discretion of the Court; but 
the rule goes on to say "all such amend. 

^ents shall be made.” and this, I 

[think, shows that it is not always purely a 



law otherwise, then I think the Judge has 
no discretion in the matter but he baa got 
to allow the amendment if it is necessary 
for determining the real questions in con. 
troversy between the parties, provided of 
course that they arise out of the same 
transaction. I think therefore that the! 
learned Judge has not approached the 
matter from quite the right angle when he 
said it is a matter of the Court’s discretion, 
the discretion to be exercised on certain 
well defined principles. 

Going on, the learned Judge says that the 
first principle on which the Court has to 
act is that the Court does not allow a party 
by amendment to raise against his oppo¬ 
nent a new case. It allows him to imple. 
ment or to perfect some case that he has 
already pleaded, bub in which for some 
reason or other there is a defect. Looking 
at this one has to ask "what is the case 
which the plaintiff is trying to raise against 
the defendants?” Her claim is that she is 
the mortgagee; the two deceased persons 
owed her money and deposited with her 
agents title-deeds with intent to give her 
security over the property to which the 
title-deeds related. That was her case ori¬ 
ginally when she sought to utilize the pro. 
missory note as evidence of the liability, 
and that is the case whioh she now seeks 
to put up; but, being unable to prove the 
promissory note and so make it evidence of 
the debt, she seeks to prove some pre¬ 
existing liability whioh was really evidenced 
by the promissory note. 

The second principle which the learned 
Judge lays down is that for the purpose of 
doing justice the Court will endeavour to 
allow amendments in all cases where the 
opposite party can be compensated in costs. 
The present case is one of that nature. The 
third principle whioh the learned Judge 
lays down is that the Court will not as a 
rule permit a party by ameudmeut to take 
away from his opponent some legal right 
that his opponent has acquired. As autho¬ 
rity for this he refers to 48 Gal 110,^ a 
decision of the Privy Council. From this 
authority, of course, it is impossible to 
differ. The learned Judge goes on to say,, 
after dealing with other cases : 

Taking therefore as my galde the Privy Coao- 
oil case In 48 Cal 110* I have 1 think to apply the 
ordinary rale, namely that I maet not, except In 
very speoial olroamstanoee, deprive a defendant of 
a legal defence that he may have acquired .... I 

a. Oharan Das v. Amir Khan, (1931) 8 A I RPC 
60=67 10 606=48 Oal 110=47 I A 366 (FO). 
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feel therefore that I shall have in my discretion to 
refuse to allow an amendment in this case. That 
leaves me no alternative but to dismiss the suit. 

Now, so far as I can see, had the learned 
Judge allowed the amendment sought for 
instead of directing the plaintiff to hie a 
fresh case, be would in no way whatsoever 
have deprived the defendants of any defence 
which they could put up. The promissory 
note is dated 6th September 1932. The suit 
was filed on 11th July 1936, rather more 
than four years later. At that time there, 
fore, the plaintiff was well within time for 
getting a decree against the property repre¬ 
sented by the title-deeds, but unless she 
could prove some fact which could save 
limitation she was too late for a personal 
decree for any possible balance. There is 
no direct allegation put forward for the 
purpose of saving limitation, but in the par¬ 
ticulars of the amount due, there is a state- 
ment that interest had been paid up to Isfc 
October 1935. Such interest presumably 
would not have been paid earlier than Isb 
October 1935. If the plaintiff could prove 
the payment of interest made in such a 
way as to save limitation on Isb October 

1935, then on the date the suit was filed 
she was within time for getting a personal 
decree for any possible balance due after 
the sale of the property. Otherwise, she 
could not get a personal decree under any 
circumstances. 

The suit was dismissed on Ist July 1937* 
At that time had the plaintiff filed a new 
suit she would, as before, have h^en in time 
to got a mortgage decree against the pro- 
perty. If she were unable in any way to 
prove facts which would save limitation, 
she was time-barred from getting a personal 
decree for any possible balance just as she 
was on 11th July 1936. Again, if she were 
in a position to prove the payment of 
interest on 1st October 1935 or any similar 
fact which would save limitation, on 1st 
July 1937, she was atill in a position to get 
a personal decree for any possible balance. 
In fact, so far as limitation was concerned 
for both the mortgage decree and the per. 
sonal decree for any possible balance, she 
was in exactly the same position on 1st 
July 1937 as she had been on 11th July 

1936. This being the case I do not under, 
stand how the rule laid down in 48 Gal 
110^ can possibly make it necessary to 
refuse leave to amend in order to avoid 
going against the principle laid down in 
that case. It seems therefore to me that the 
learned Judge has not quite apprehended 


the actual facts in that he seems to think 
that he must follow 48 Cal 110* and refuse 
the plaintiff leave to amend the plaint, 
because by so doing he would prevent the 
defendants from setting up a plea of limita- 
tion against a personal decree which had 
come into existence between llbh July 
1936 and lab July 1937. 

The learned Judge seems to have had 
difficulty in dealing with the case in 3 Rang 
183,* because he says he finds himself a 
little relieved at being able to distinguish 
the present case from that decision. In that 
case the plaintiff filed a suit on a promis¬ 
sory note but failed to prove execution of 
it. The defeudant while denying execution 
admitted receipt of the consideration. No 
alternative cause of action based on the ori- 
ginal loan was pleaded in the plaint. It was 
held that the plaint could be amended at 
any stage by the addition of an alternative 
plea and the plaintiff be given a decree on 
the original consideration. This case is dis- 
tinguishable from the present one because 
in the present case nothing has been said 
in any of the pleadings about any original 
liability. Both plaints start by referring to 
the two deceased persons promisiug by 
their promissory notes to pay, and there is 
not in the present case, as there was in 
3 Bang 183,* any admission by the defen. 
dants of a pre-existing liability. His atten. 
tion does not seem to have been drawn to 
57 Bom 802.^ The b'eadnote of this case is 
as follows: 

In a suit brought on a promissory note, it is 
permissible to the Court at the trial or even in 
appeal to allow an amendment of the plaint In 
order to entitle the plaintiff to sue in the alter, 
native on the original cause of action giving rise 
to the consideration for the note. 

In this case on p. 805 the Court added : 

Strong reliance is placed on the decision of 
Mr. Justice Blackwell in 31 Bom li B 613.^ The 
headnote in that case is : 

“Where a suit is brought on a promissory note, 
it is not permissible to the Court at the trial of 
the suit to allow an amendment in order to entitle 
the plaintiff to sue on the original cause of action 
on the loan, that being a cause of aotion wholly 
distinot from the cause of action based upon the 
promissory note." 

Now, we are not concerned with the question 
whether in that case the learned Judge was right 

8. Maung Shwe Myat v. Maung Po Sin,(1925) 12 

AIR Rang 282=89 I 0 425=3 Rang 183 

(F B) 

4. Sarafaili Mahomadall v. Mahasukhbhal 

Jeohandbhai, (1933) 20 A I R Bom 476=147 

10 426=57 Bom 802=36 Bom L R 966. 

6. Burjorjl v. Hotmusji, (1932) 19 A I B Bom 

394=138 I 0 783=34 Bom L R 643. 
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-or wrong in refusing leave to amend, but If the 
learned Judge intended to lay down as a proposl* 
tion of law that in a suit on a promissory note an 
amendment claiming in the alternative on the 
consideration for the note should never be allowed 
at the trial, I think, with great respeot to the 
learned Judge, that bis judgment cannot be sup- 
sported. 

It is further pointed out that the Privy 
Council case in 46 Cal 663^ is authority 
for holding that in a case which was based 
on a hundi which has been dishonoured ; 

It would, of course, have been open to the plain¬ 
tiffs, had they thought fit, to have framed their 
case in an alternative form, and to have sued 
both on the bundis and alternatively upon the 
consideration. 

Beferring to this Beaumont C. J. says: 

If two alternative and inconsistent claims can 
be combined originally in the plaint, I see no rea¬ 
son on principle why they should not be com¬ 
bined at a later stage by amendment. 

This Bench also referred to 48 Cal 832,^ 
which was also referred to before us; but 
that case, in my opinion, has no applica¬ 
tion to the present case. The parties there 
had had business relations between 1903 
and 1912. Maung Mo Hnaung sued Ma 
Shwe Mya for speci&c performance of a 
verbal agreement alleged to have been 
made in 1912, and after losing the ease the 
Judicial Commissioner in appeal made an 
order directing that he should be given 
liberty to amend so that he could claim for 
payment of damages for breach of some 
other contract made in 1903, nine years 
earlier. That is obviously a case of which 
the facts bore no possible resemblance to 
the present case. 

Liberty to amend has in certain cases 
been granted with the utmost freedom. 
Por instance, in 25 Cal 371,^ a Full Bench 
of the Calcutta High Court allowed amend, 
ment of a very far reaching nature. The 
plaintiff sued the defendant for an ordinary 
mortgage decree. The defendant pleaded 
that he was an infant at the time of the 
mortgage. The plaintiff was allowed to 
amend his plaint in such a way as to con¬ 
vert the suit from a simple mortgage suit 
to a suit for recovery of money based on 
the plea that he had been induced to part 
^th his money upon a false repreaenta- 
tion. The Bench stated : _ 

Sadasak Jankl Dae v. Eiehen Perebad, (1918) 

0 A I R F 0 146=:60 I 0 216=46 Oal 663=4^ 
^ I A 88 (PC). 

7. Ma Shwe Mya v. Manng Mo Hnaung, (1932) 9 
A I R P O 249=63 I 0 914=46 Cal 883=48 
^ 1 A 314 (P 0). 

Batal Ohand Mitter v. Mohnn Bibi, (1898) 26 
Oal 871=3 0 W N 201 , 

1986 R/69 A 60 


The iDtentloD of the Legislature was that, as 
far as possible, all matters in dispute between the 
parties relating to the same transaction should be 
disposed of in the same suit. 

In 6 M I A 393® on page 411 occurs the 
passage: 

The substance and merits of the case are to be 
kept constantly in view; that the substance and 
not the mere literal wording of the issues is to be 
regarded; and that if, by inadvertence, or other 
cause, the recorded issues do not enable the Court 
to try the whole case on the merits, an opportu¬ 
nity should bo afforded by amendment, and, if 
need be, by adjournment, for the decision of the 
real points in dispute. 

In 45 Cal 305*® it is laid down : 

The Court being desirous of getting at the true 
facts will allow an amendment subject to the 
three chief conditions : that there is good faith 
on the part of the applicant ; possibility of 
amendment without such prejudice to the other 
party as cannot be compensated by costs; and, 
lastly, that the amendment is not such as to turn 
a suit of one character into a suit of another 
character. 

Now, in the present case, there is I 
think no suggestion that the plaintiff did 
not act in good faith. There can be no 
prejudice to the other party such as can. 
not be compensated by costs, and the suit 
as originally framed was for money recover, 
able on the mortgage created by the deposit 
of certain title deeds, and if the amend, 
ment sought is allowed it will stilt remain 
a suit to recover money on this mortgage 
created by the deposit of the same title 
deeds, A case in some respect similar to 
the present one in which permission to 
amend was not allowed is reported in 52 
Bom 640.** This was a suit on three bun. 
dis. It was decreed against one of the 
defendants who appealed, and after the 
appeal had been heard the respondent's 
counsel asked for leave to amend by plead, 
ing in the plaint an alternative claim for 
moneys lent. Marten G. J. who delivered 
the first judgment said; 

To my mind it would bo wrong at this stage of 
the case to allow the plaintiffs to Introduce an 
entirely new and different cause of action, which 
wonld require extensive amendment of the plead- 
iogs, which would require a new trial, and which 
wonid involve quite different considerations and 
quite different evidence from that which were 
^fore the learned trial Judge. 

9. Hnnoomanpersaud Panday v. Mt, Babooee 
Mnnraj Koonweree, (1864-67) 6 M I A 898= 

16 W R 81=2 Snther 29=1 Bar 662 (P C). 

10. Upendra Naraiu Roy v. Janakl Nath Boy, 

(1919) 6 A I B Cal 404=47 I 0 129=46 Oal 
806=22 OWN 611. 

11. Sitaram Eilshna v. Chimandas Fatehohand,^ 

(1938) 16 A 1 B Bom 616=116 I 0 400=63 
Bom 640=80 Bom L B 1800. 
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A case of this nature is obviously very 
different from the present case in ■which 
80 far there has been no trial at all and no 
evidence led. 

Another case, 5 All 456,^^ seems to me 
to be a doubtful authority in view of the 
subsequent rulings in 46 Cal 663® and 25 
Cal 371.® 21 Bom 570^® which states that 
the amendment of a plaint is in the discre¬ 
tion of the Judge and is not the right of 
the suitor, seems to me no longer applicable 
in view of the wording of Order 6, R. 17, 
which says that all such amendments shall 
be made as may be necessary. This case 
was decided under a former Code. Order 6, 
R. 17 is new. The imperative character of 
the last sentence of the Rule ie dwelt on by 
Bachelor J. in 33 Bom 644^* on page 649, 

On behalf of the respondent great stress 
is laid upon 41 I A 142.*® This was not a 
suit in which any question of amendment 
of plaint arose. It arose under the follow¬ 
ing circumstances: 

A and B had some disputes which were 
referred to arbitration. The arbitrators 
made an award directing payment of a cer. 
tain amount of cash and the giving of two 
promissory notes. The cash was paid and 
the two promissory notes were handed over. 
A suit was brought on the promissory notes. 
The defence was raised on material alter, 
ation and the suit was dismissed. It was 
held by the Privy Council in appeal in a 
subsequent suit: 

It is evident that a claim on the promissory 
notes and a claim for the amount found due under 
the award and for which payment was provided 
by the agreement are not the same cause of action 
but are in truth inconsistent and mutually exclu¬ 
sive causes of action. So long as the notes were 
outstanding there was no right of action other¬ 
wise than upon the notes. 

It is obvious from this that if amend, 
ments were allowed in the present case the 
plaintiff would be going back from her suit 
based in part on the promissory note to a 
suit based to some extent on some pre- 
existing debt or liability, and this ruling of 
the Privy Council is quoted as showing 
that the causes of action being different an 
amendment cannot be allowed changing 
the caus e of action. The point in issue in 

12. Hamilton v. Land Mortgage Bank of India, 

(1883) 6 All 466=1883 AWN 99. 

13. Tapiram v. Sadu, (1897) 31 Bom 670. 

14. Kisandas Rupehand v. Raohappa Vibhoba, 

(1909) 33 Bom 644=4 I 0 726=11 Bom L R 

1042. 

16. Payana Eeena Samlnathan v. Pana Lana 

Palaniappa, (1913) 411 A 142=26 I 0 228— 

18 0 W N 617 (P 0). 


this case, which was a case from Ceylon,, 
was whether Sec. 34, Ceylon Civil P. C.^ 
which corresponds in every way with our 
O. 2, R. 2, barred a second suit on the con¬ 
sideration for the promissory notes, and it 
appears from what is said in the arguments 
that the Ceylon Civil Procedure Code has a 
deSnition of ‘'cause of action”, and we have 
no definition of "cause of action"; so it ia 
possible that this is not an authority which 
is absolutely binding in Burma. Be that as 
it may, it seems to me that, having regard 
to 46 Cal 663® if a plaintiff is entitled to 
sue in the alternative form in that case,, 
both upon the hundis and in the alterna- 
tive upon the pre-existing consideration, 
then for the purposes of Order 2, R. 2, as 
applied in 41 I A 142,*® he is suing in one- 
suit in the alternative on two different 
causes of action. If two causes of action 
can be combined in one plaint it is difficult 
to see, as mentioned in 57 Bom 802,^ why 
the plaintiff should not amend his plaint- 
so as to make it one based on two alter- 
native causes of action; and it must be- 
remembered that O. 6, R. 17 does not refer 
to any cause of action at all but refers to 
"the real questions in controversy between 
the parties", though I would bold that 
these questions in controversy must ariso 
out of one and the same transaction. 

The respondent also refers to 50 I A 
115.*® This is also a case under O. 2, R. 2, 
and it does not appear to me to be parti, 
oularly apposite. The plaintiff had a mort¬ 
gage and the interest being unpaid he sued 
for the interest alone. A clause of tbe- 
mortgage deed said that if the interest fell 
into arrears beyond six months the mort- 
gagee had a right to realize the whole- 
principal and interest by a suit on the^ 
mortgaged property. It was held that as 
there was no independent obligation to pay 
the principal and the interest, a suit having: 
been brought for part of the claim which 
could then be realized on the mortgaged 
property barred a subsequent suit for the- 
remainder of the principal money. 36 All 
560*^ is to . the same effect as 41 I A 
142*® and follows it. In the judgment the 
learned Judge deals at some length with 
61 Cal 433.*® This is a case in which a 
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promigsory note vphioh was sued upon 
proved to be improperly stamped and there, 
fore inadmissible in evidence, and leave to 
amend was sought for and given, but the 
lower Appellate Court thought an amend, 
ment should not have been allowed and 
dismigged the suit. It was held on second 
appeal that the trial Judge was right in 
allowing the plaint to be amended. 

The main point in which the case is 
differentiated from the present case by the 
learned trial Judge is that in that case all 
the facts leading up to the execution of the 
promissory note were pleaded in the origi. 
nal plaint, and in the present case they are 
not pleaded. I regret I am unable to attach 
the same importance to this point of plead¬ 
ing as was attached by the learned trial 
Judge. Sloppiness in the pleadings is the 
last thing I wish to encourage. Irrelevant 
and undue prolixity in pleadings is also to 
be discouraged. And, strictly speaking, if a 
suit is brought on a promissory note all 
that is necessary to set out is that the 
defendants by their promissory note pro. 
mised to pay and they have failed. In the 
case of a promissory note, consideration is 
presumed and it is for the defendant, if 
execution is proved, to prove that there 
was no consideration. When there is no 
reason to suppose a priori that the ques. 
tion of consideration will ever come to be 
raised, I can see no good reason why parties 
filing suits based on promigsory notes 
should, in the plaint, set out the considera¬ 
tion for promissory notes. As I have said, 
consideration is assumed. The mere exist¬ 
ence of the promissory note in the case 
therefore prima facie implies that there was 
consideration for it and until and unless 
the question of consideration becomes of 
interest, I see no reason why the plaint 
should be burdened with long details of 
how the promissory note came to be exe¬ 
cuted. When the question of consideration 
becomes of interest then and then only, is 
there any reason for the plaintiff to set forth 
what the consideration was; so it seems to 
mo that in 61 Cal 433^® the plaintiff really 
was allowed to benefit by the fact that be 
bad introduced a certain amount of irrele- 
Yunt details into his pleadings. 

In Holla’s Civil Procedure Code in the 
Commentary on O. 6, R. 17, at p. 601, the 
matter is summed up ; 

The general rale Is that any amendment allow¬ 
ed moat be anoh asleelther raised in the pleadings, 
oru oonaistent with the case as originally laid, 
end that the state of faote and the eqaltlea and 


ground of relief originally alleged and pleaded by 
the plaintiff should nob be departed from. 

A reference is made to 11 M I A 7j® In 
the present case the suit has been on a 
mortgage from the beginning, and the rela. 
tion of the mortgagor and mortgagee exist, 
ing between the plaintiff and the two 
deceased persons now represented by tha 
defendants, is certainly set out by the 
plaintiff. The amount of the money due on 
the mortgage is the same and the property 
mortgaged is the same. The transaction in 
fact is the same in the original plaint as 
in the amendment which the plaintiff seeks 
to make. It is merely a question of whe¬ 
ther the liability which forms part of the 
mortgage was evidenced by the promissory 
note or in some other way. The learned 
Commentator deduces from the general 
rule three other rules. The first is that : 

Where a plaintiff bases his claim upon a epect- 
fio legal relation alleged to exist between him and 
the defendant, he may not bo allowed to amend 
the plaint bo as to base it on a different legal 
relation. 

This rule is certainly not offended against 
in the present case and it was certainly 
stretched a long way in 25 Cal 371.® The 
other two rules which are set out in this 
place do not apply to the present case. For 
these reasons, I think the suit should not 
have been dismissed but the plaintiff should 
have been allowed to amend the plaint on 
the following lines : 

Paragraph 1 would have to be amended so 
as to omit reference to the promissory note, 
and to set out the existing liability, if any, 
which the two deceased persons owed to 
the plaintiff. Para. 3 would have to have 
omitted from it all references to the trans. 
fer alleged to have been made subsequent 
to the date on whiob the suit was filed and 
the amount due might require to be altered. 
The trouble having been arisen from errors 
on the plaintiff’s side the amendment will 
only be allowed on payment of costs and 
I think the fairest order for costs would be 
that the defendants be paid the sum of 
Bs. 340 as costs as directed in the decree 
under appeal up to the time from whioh 
the case starts again on the amended plaint. 
Costs in this Court would include advo. 
cate's fee 15 gold mohurs. If the defendants 
are in the event suoaessful they will get 
costs in this Court from the plaintiff. If 
the plaintiff is in the event suooessful they 

19. Eshen OhundeiSliigh v. Shama Oburn Bhuttoi 
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will be added to the money due on the 
mortgage. 

Mosely J. — I agree. 

b.d./e.K. Order accotdingly. 
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Dunklet and Bradnd JJ. 

B. M. A. E. M. Chettyar Firm and 
another — Appellants. 

V. 

Maung Skwe TImun and others — 

Respondents. 

Letters Patent Appeal No. 6 of 1938, 
Decided on 29bh June 1938, from decree of 
Mackney J., in Special Second Appeal No. 
205 of 1937, D/. 27bh January 1938. 

(a) Second Appeal — Question of fact not 
decided by lower Courts—High Court in second 
appeal can decide it, if there is sufficient mate* 
rial before it (Per Mackney J.). 

The question whether the interest of a guardian 
was adverse to that of the minor is a question of 
fact and even if the question has not been oonsi* 
dercd by the lower Courts, the High Court, if there 
is sufficient material before it on which to form 
an opinion on the matter, is entitled to decide the 
matter in second appeal. [P 470 0 1] 

(b) Specihc Relief Act (1877),S.42—Decree 
for sale of property alleged to be jointly held 
by minors and guardian>ad*litem—Minors can 
sue for bare declaration that guardian>ad- 
litem’s interest being adverse decree is nullity 
— They need not ask for possession of their 
shares {.Vex Mackney J.). 

Where a decree is passed for the sale of property 
alleged to be jointly held by minors and guardian, 
ad-litem, the minors, whether or not they have a 
right to the property, ace entitled to a deolacatlon 
that the decree which has been passed against 
them is a nullity because guacdian.ad-litem'sinte. 
rest being adverse, they were not properly repre¬ 
sented. For the purpose of suoh a suit, it is 
immaterial whether or not they have a right to 
possess the land and consequently it is entirely 
unnecessary for them to ask the Court to restore 
them to possession. [P 470 0 2] 

(c) Estoppel — Suit against majors in their 
absence on fooling that they were minors — 
Majors having no knowledge of iuil until after 
decree-They are not estopped from contesting 
validity of decree even if they became aware 
of execution proceeding and did not object 
then (Per Bench). 

Where persons to be* sued are majors a suit 
brought without their knowledge against them 
on the footing that they are minors Is wrong, and 
the guardian-ad'lltem appointed to represent them 
has no legal standing to act for them in the salt 
and his admission of liability is not binding on 
them. Such persons if they were not aware of the 
suit until after the decree in the suit was passed 
are not estopped from contesting the validity of 
the decree even if they became aware of the exeou* 
tion proceeding and did not come forward to prose- 
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cute their claims then: 21 Mad 167, held no 
authority: AIR 1917 Mad 318 and AIR 2988 
Mad 294, Disting. [P 472 0 2; P 473 0 1] 

(d) Civil P. C. (1908), O. 32, R. 3 — Suit 
against persons on footing that they were 
minors by appointing guardian-ad-litem—Onus 
to prove that they were majors is on person 
alleging them to be so (Per Braund J.). 

Where a suit is institutedagslnstcertainpersons 
on the footing that they were minors by appoint¬ 
ing guardian-ad-litem, ibe Court under O. 32, 
B. 3 mast be taken to have arrived at a finding of 
fact of their minority and the onus to prove that 
they were majors at the time of institution of the 
suit is on the person alleging it to be so. 

[P 473 0 1, 2] 

(e) Buddhist Law (Burmese) — Guardian — 
De facto guardian cannot mortgage minor's 
property (Per Bench), 

Under Burmese law a de facto guardian cannot 
dispose of immovable property of the minor, 
Hence a mortgage ezeonted by a person purporting 
to aot as guardian of minors cannot affect the 
interests of the minors in the mortgaged property: 
AIR 1934 Rang 335, Foil. CP 474 0 1) 

* (f) Civil P. C. (1908), O. 32. R. 4 — 
Mortgage by guardian on behalf of himself and 
minors in respect of property in which they 
were jointly interested—Mortgage suit against 
them — Guardian appointed guardian-ad-litem 
—His interest is adverse to that of minors and 
decree* passed is nullity against minors (Per 
Braund J.), 

Where a mortgage is executed by a guardian on 
behalf of himself and minors in respect of pro¬ 
perty in which they were jointly interested and in 
a suit brought against them on the mortgage the 
guardian Is appointed gnardian ad-litem, his inte¬ 
rest is adverse to that of the minors as they are 
sued as joint-debtors, and every joint-debtor has an 
interest in seeing that his co-debtors do not escape 
from their joint liability. This being so. tbe decree 
obtained against minors is a nullity on the ground 
that they were not properly represented in the 

suit. CP 474 0 1. 2] 

P. B. San — for Appellants. 

U Hla Min — for Respondents, 

S. A. No. 205 of 1937. 

Mackney J .—This appeal arises ont of a 
suit brought by the appellants, Maung Shwe 
Hmun, Ma Ohn Thint and Ma Ohn Myint 
against the defendants.respondents, B. M. A. 
R. M. Firm and Maung Po Thaw, together 
with two other defendants Maung Shwe 
Kun and Ko Myat Tha, who are not now 
parties to the appeal, for a declaration that 
the judgment and decree in Civil Regular 
No. 242 of 1933 of the Township Court of 
PauDgde was null and void. This decree 
was given in a snit brought by the B. M. 
A. R. M. Firm for recovery of a loan due on 
a mortgage of certain property executed by 
Maung Shwe Knn on his own behalf and 
as guardian of the three appellants, his 
brother and sisters, who were alleged to be 
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minors at the time of the mortgage. In 
that suit Maung Fo Thaw and Ko Myat 
Thaw were made respondents because they 
also had executed the mortgage deed as 
sureties; the plaintiffs alleged that the 
three appellants were minors and they 
suggested Maung Shwe Kun as their guar¬ 
dian ad litem. Maung Shwe Kun accepted 
the proposal and notices were apparently 
issued to the minors, but they did not 
appear. The Court appointed Maung Shwe 
Kun as guardian ad litem. Maung Shwe 
Hmnn admitted the plaintiff’s claim and 
raised no defence. Consequently, the Court 
granted a decree for sale of the property 
failing payment of the amount due on the 
date fixed. The amount was not paid. The 
property was sold and passed into the pos- 
session of Maung Po Thaw who purchased 
it from the decree.holder who had obtained 
it in the court auction. The court auction 
took place on 22nd August 1934 and the 
present suit was instituted on 16tb Sep¬ 
tember 1936. The plaintiffs.appellants 
claimed that they were not minors at the 
time the mortgage suit was instituted and 
that Maung Shwe Kun was fraudulently 
appointed their guardian ad litem. Alter, 
natively they claimed that even if they 
were minors at the time, the appointment 
of guardian was not a legal appointment, 
for other reasons, and also because Maung 
Shwe Kun’s interest was adverse to their 
own. The Township Court found that the 
plaintiffs were unable to prove that they 
were not minors at the time the mortgage 
suit was brought, but that as they must 
have been minors at the time of the origi- 
nal mortgage, Maung Shwe Kun had no 
authority to dispose of their property and 
therefore as they were not parties to the 
mortgage, the decree passed against them 
must be deemed to have been passed with, 
out jurisdiction and was therefore null and 
void. Accordingly, the Court granted a 
decree declaring that the decree in Civil 
BegnlarNo. 242 of 1933 was void as against 
the plaintiffs and that that decree was 
therefore set aside. Of course, the Court 
could not set aside the decree nor could it, 
on the ground that the decree ought not 
on the facts to have been passed, declare 
that the decree was null. 

Against this decree an appeal was laid 
in the District Court. The learned District 
Judge very properly pointed out that the 
reason given by the learned Township 
Judge would not justify the decree passed. 
The learned District Judge appears to have 
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agreed with the learned Township Judge 
that the parties were minors at the time 
the original suit was framed, but he was 
also of the opinion that the plaintiffs could 
not be allowed to succeed on the ground 
that they were minors at the time the suit 
was filed, because such a plea was incon¬ 
sistent with their pleadings, which the 
learned District Judge thought were based 
entirely on the allegation that they were 
majors at the time the suit was filed. The 
learned District Judge further thought that 
the plaintiffs.appellants were estopped from 
impeaching the decree because they knew 
of the suit and of the proceedings in exe¬ 
cution but had raised no objection. Accord¬ 
ingly, he allowed the appeal and dismissed 
the plaintiffs.appellants’ suit. The plain¬ 
tiffs have now appealed to this Court. The 
learned District Judge erred in thinking 
that the plaintiffs had not raised the alter, 
native plea, that is that if they were minors 
the appointment of Maung Shwe Kun as 
their guardian ad litem was illegal. It is 
quite clearly set out in the plaint. They 
were clearly entitled to raise this alterna. 
tive plea. There can be no question, to my 
mind, that the interest of Maung Shwe 
Kun in the mortgage suit was distinctly 
adverse to that of the appellants. The 
allegation was that the three appellants 
and Maung Shwe Kun were jointly in- 
terested in the property mortgaged. If the 
appellants bad an interest in the property 
and if that interest was not affected by 
the mortgage because they were minors at 
the time, then obviously Maung Shwe 
Hmun’a share must bear the whole burden 
of the mortgage loan. If, on the other 
hand, the appellants’ shares in the property 
were duly mortgaged, then their shares 
must bear the burden equally with Maung 
Shwe Kun’s. It is quite clear therefore 
that in this particular suit, the interest of 
Maung Shwe Kun was adverse to that of 
the minors. Supposing the minors were to 
have pot forward that defence, which 
apparently they could have pot forward, 
that they were minors at the time of the 
execution of the mortgage, then Maung 
Shwe Kan's position woold be very much 
affected. O. 32, Rule 4, Cl. (i). Civil P. 0.. 
provides that 

any person wbo is ol sound mind and has attained 
majority may act as next friend ol a minor or as 
bis guardian for the salt : 

Provided that the interest of such person is not 
adverse to that of the minor and that he Is not. 

In the case of a next friend, a defendant, or, in the 
case of a guardian for the suit, a plaintiff. 
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If as a fact the interest of the person to 
be appointed as guardian is adverse to that 
of the minors, then the appointment is 
illegal and a decree obtained against a 
minor in this manner is a nullity against 
him because he was not properly repre. 
sented in the suit: 31 All 572^ and 47 Mad 
79.^ It is argued on behalf of the respon- 
’dents that the* question whether the in. 
terest of Maung Shwe Kun was adverse to 
that of the appellants is a question of fact 
which has not been considered by the lower 
Courts. This may be true but as there is 
sufficient material before this Court on 
which to form an opinion on the matter, 
this Court is entitled to decide the matter. 
In my opinion, for the reasons already 
given, there are sufficient materials to 
enable this Court to come to the conclusion 
that the interest of Maung Shwe Kun in 
the mortgage suit was adverse to that of 
the plaintiffs. It has been argued that his 
interest was not adverse because the res¬ 
pondents could have proved that the minors 
had consented to his acting as their guar¬ 
dian and because the money borrowed was 
for their benefit and was used for their 
marriage and maintenance. These condi¬ 
tions are obviously entirely irrelevant. 
Even if Maung Shwe Kun had acted 
throughout with the most scrupulous con¬ 
sideration of the interests of the minors, 
that would not show that his interest in 
the mortgage suit was not in fact adverse 
to theirs. The learned counsel for the res¬ 
pondents referred the Court to a case, 52 
Mad 276.® In this case the question arose 
whether a mother who had executed a 
promissory note on behalf of her minor 
child could be properly appointed guardian 
ad litem of the child in a suit for the reco¬ 
very of money due on the promissory note. 
In discussing whether the interest of the 
mother was adverse to that of the minor 
in such a suit, it was observed that the 
matter could not be treated as a pore goes- 
tion of law and that it was not possible 
to lay down a rule that such a person could 
not in any circumstances be appointed. All 
this is no doubt true, but as I have endea¬ 
voured to show in the present case there 
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are facts before the Court which definitely 
show that the interest of Maung Shwe 
Kun was adverse to that of the appellants. 

The case referred to dealt with the case 
of a mother who was the natural guardian 
of the child under the Hindu law. In this 
suit we are not concerned with the point 
as to whether the appellants have or have 
not a right to share in the property. The 
only point for consideration is whether the 
decree in the mortg^e suit is valid against 
them or whether it is a nullity. It has! 
been argued that they are not entitled to 
sue for a bare declaration that the decree 
is a nullity, and that, being out of posses¬ 
sion of the land, they must also sue for the 
possession of their shares. For such a suit 
however, other points arise for decision, 
which do not necessarily arise in the pre. 
sent case. Whether or not the plaintiffs 
have a right to the property, they are 
entitled to a declaration that the decree 
which has been passed against them is a 
nullity because they were not properly 
represented. For the purpose of such a 
suit, it is immaterial whether or not they 
have a right to possess the land and con. 
sequently it is entirely unnecessary for 
them to ask the Court to restore them to 
possession. If the decree in question is a 
nullity against the appellants, then it is 
unnecessary to consider the legal effect of 
their conduct after the decree was passed. 

I hold that the plaintiffs-appellants were 
not properly represented in the mortgage 
suit brought by defendant B. M. A. B. M. 
Picha Fillay against them in Civil Begular 
No. 242 of 1933 in the Township Court of 
Faungde and that the decree therein as 
against them is a nullity. This appeal is 
allowed. The decree of the District Court 
is set aside and the decree of the Township 
Court is modified accordingly, with costs 
to the plaintiffs-appellants in all Courts: 
advocate’s fees in this Court two gold 
mohurs. 

Letters Patent Appeal. 

Dunkley J.—The three respondents are 
the children of Maung Fo Mya and Ma 
Ngwe Thaw. One Maung Shwe Kun is 
their elder brother. After the death of 
their parents Maung Shwe Kun mortgaged 
to appellant 1 firm certain land which is 
alleged to have been the property of their 
parents. He executed the mortgage deed 
on behalf of himself and also on behalf of 
the three respondents, whom he asserted 
to be minors, purporting to act as their 
guardian. Appellant 2, Maung Po Thaw, 
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^nd one Mating Myat Thaw signed this 
•mortgage bond as sureties. This mortgage 
was executed in April 1929, and it seems 
'dear from the evidence that even at that 
time respondent 1, Maung Shwe Hmun, 
was a major. Subsequently, in Suit No. 242 
•of 1933 of the Township Court of Paungde, 
appellant 1 firm brought a suit on this 
mortgage. The following wore impleaded 
as defendants in this mortgage suit, namely 
•the three respondents, Maung Shwe Kun 
and the two sureties. The three respon. 
dents were sued as being minors, and ap¬ 
pellant 1 applied for the appointment of 
Maung Shwe Kun as their guardian ad 
Jitem for the suit. No appointment of 
Maung Shwe Kun as guardian ad litem 
was made by the Court, but he acted on 
behalf of the three respondents in the suit. 
Preliminary and final mortgage decrees 
were passed against Maung Shwe Kun and 
the respondents on the admission of Maung 
Shwe Kun, and the mortgaged property 
was brought to sale and was sold by court 
^auction and was purchased by appellant 1, 
ithe purchase price being set off against the 
mortgage decree. Subsequently appellant 1 
•jold the land to appellant 2. 

In Suit No. 142 of 1936 of the Town¬ 
ship Court of Paungde, out of which the 
present appeal arises, the respondents 
sought for a declaration that the decree in 
Suit No. 242 of 1933 is not binding upon 
them. Their case was that they were 
majors to the knowledge of appellant 1, 
when this suit was instituted, and that 
they were fraudulently sued as being 
minors, and their brother Maung Shwe 
Kun was fraudulently appointed their guar¬ 
dian ad litem in the suit at the instance of 
Appellant 1, in order to conceal from them 
this mortgage, to which they were not 
parties and which was not binding on them; 
and, in the alternative, that if they were 
•minors at the time when the mortgage 
suit was instituted, Maung Shwe Eun’s 
appointment as guardian ad litem was not 
a lawful appointment because his interest 
in the suit was adverse to their interest 
and for other reasons. The respondents 
were successful in the original Court, but 
•lost on first appeal to the District Court of 
Prome; but this decision was again reversed 
’by a single Judge of this Court on second 
appeal. The learned Judge who heard the 
aeoond appeal has given a certificate for 
further appeal, and hence this Letters 
latent appeal iMfore os. 

The whole appeal is now open for con¬ 


sideration, and as there was a right of 
appeal on facts in the second appeal there 
is a right of appeal on facts before us. On 
the case set up by the respondents in their 
plaint, it is plain that the principal point 
of fact for decision in the suit was whe¬ 
ther the respondents were majors or minors 
at the time when the mortgage Suit No. 
242 of 1933 was filed in 1933; and yet, 
strange as it may seem, although this case 
has now been before three Courts there 
has been no clear decision on this point. 
I am therefore compelled, with the utmost 
reluctance, in this third appeal to consider 
the evidence led in the original Court on 
this point. (After considering evidence his 
Lordship proceeded further.) From this 
evidence it is quite clear that respondents 1 
and 2 were majors when the mortgage suit 
was filed. There may be some slight doubt 
as to whether respondent 3, Ma Ohn Myint, 
had actually reached her eighteenth birth, 
day when the suit was filed, but Maung 
Po Thaw says that the suit was only filed 
after her marriage, and there is ample evi. 
dence to show that she was approaching 
18 years of age at the time of her marriage, 
and consequently 1 have no difficulty in 
holding that she also was a major when 
the mortgage suit was instituted. Hence 
the suit was wrongly brought against the 
respondents on the footing that they were 
minors, and their brother Maung Shwe 
Kun had no legal standing to act for them 
in the suit and his admission of liability 
was not binding on them. 

The appellants, however, contend that 
the mortgage decree is nevertheless binding 
on the respondents because they are estop¬ 
ped from contesting its validity. The asser¬ 
tion is that they were aware during its 
pendency of the institution of this suit 
against them, and that as they did not 
come forward to make a defence to the 
suit, although they knew all about it, they 
cannot now be heard to say that the decree 
therein is void as against them. It is clear 
from the record of Suit No. 242 of 1933 
and from the evidence called by the appel¬ 
lants that the proceedings in that suit 
were highly irregular and that the respon¬ 
dents were not served with summonses or 
notices in connexion with the suit. The 
record of the suit itself shows that only 
ordinary summonses were issued on all the 
defendants, and no notices of the proposal 
to appoint a guardian ad litem for the 
three respondents who were alleged to be 
minors, were issued, and no appointment 
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of a guardian ad litem was made by the 
Court. The record further shows that the 
summonses for the respondents which were 
issued were served on Maung Shwe Kun 
and not on them personally. The evidence 
of the appellant Maung Po Thaw is to the 
effect that the respondents were all married 
and were living in other village from that 
in which Maung Shwe Kun was living at 
the time that the mortgage suit was hied. 
The process server, Maung Pu, who was 
called for the appellants has stated that 
when he had to serve summonses in this 
suit he went to Maung Shwe Kun’s house 
and served them all on Maung Shwe Kun. 
In December 1936, he deposed that even 
then he did not know the respondents and 
that at the time of service he did not 
know whether they were in Maung Shwe 
Kun’s house or not. He had summonses for 
service on the respondents, but he did not 
serve them on the respondents. The only 
evidence which would suggest that the 
respondents were ever aware of the pro. 
ceedings in the mortgage suit is to be found 
in the evidence of the appellant, Maung 
Po Thaw, and Maung Tun Nyun, the first 
witness for defendant 3. Po Thaw and 
Tun Nyun both state that respondent 1 
was present at the auction sale of the mort. 
gaged property. Maung Tun Nyun also 
states that when the mortgaged property 
was under attachment he was asked by 
respondent 2 to defend her interest. Of 
course, as this was an execution arising out 
of a mortgage suit, there was no attach¬ 
ment, and Tun Nyun must obviously have 
been referring to the proclamation of sale. 
The learned Township Judge came to the 
conclusion that the respondents were aware 
of the mortgage proceedings while they 
were still pending, and the learned District 
Judge on first appeal concurred in this con. 
elusion, but neither Judge has set out in 
his judgment his reasons for this finding of 
fact, and there is not on the record a tittle 
of evidence to show that the respondents 
were aware of the proceedings in the mort. 
gage suit before the decree therein was 
passed. I have searched in vain through 
the record of the trial of the present suit 
for any evidence on which the conclusion 
of the learned Township Judge and the 
learned District Judge could be based, and 
the burden of proving that the respon¬ 
dents were aware of these proceedings was 
clearly upon the appellants, who failed to 
discharge it. 

Mr. Ben, for the appellants, has cited in 


support of his contention l;hat an estoppet 
arises the cases in 21 Mad 167,^ 39 Mad 
1031® and 51 May 763.® In 21 Mad 167,* 
the judgment consists of only eight lines 
and the facts are not given, and therefore 
it is no authority for the general proposi- 
tion for which Mr. Sen contends. The 
other two cases are easily distinguishable 
from the present case because in both 
those cases the defendant was properly 
sued as a minor but became a major during 
the pendency of the proceedings, and that, 
of course, places an entirely different com. 
plexion on the matter. In the present suit 
the three respondents were majors at the 
time that the mortgage suit was instituted 
and were therefore never represented be. 
fore the Court, and they were never served 
with summons. But if it had been estab¬ 
lished that before the decree was passed’ 
they had knowledge that proceedings were- 
being taken against them on the footing, 
that they were minors and did not coma 
forward to defend, they would probably be 
estopped from denying that the decree 
which was passed in the suit was binding 
upon them. For the respondents it has 
been contended that knowledge of the suit 
alone could not be sufficient to create an 
estoppel but that for an estoppel to be- 
raised the respondents must also be aware 
that the suit affected their interest, and 
therefore as the mortgage deed was not 
binding upon them, their interests were not 
involved, and there was no liability upon 
them to come forward and defend, even i^ 
they heard of the institution and pendency 
of the suit. It is, however, quite clear that 
the interests of the respondents were in- 
volved in this mortgage suit because the 
mortgage deed purported to be executed on 
their behalf by their de facto guardian, 
and one of the questions for decision in the- 
snit was whether their de facto guardian 
could make a mortgage so as to affect their 
interests, and this point was by inference 
decided against them in the mortgage suit. 

Nevertheless, if the respondents had no 
knowledge of the suit until after the decree 
had been passed, no estoppel would be 
raised against them under the circum¬ 
stances of the present case because they 

4. Baznaobaii v. Doralsami Pillai,(1893) 21 Mad 
167. 

6. Seshagiri Eao v. Jagannadham, (1917) 4 A I B 
Mad 318^32 I 0 391=39 Mad 1031. 

6. Lanka Sanjasl v. Lanka Lakshman Naldu,. 
(1928) 16 A I B Mad 294 = 118 10 294 = 6* 
Mad 763=56 M L J 374. 
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were aware of bhe execution proceedings 
and did not come forward to prosecute 
,their claims then. 

I therefore hold that on the facts of 
the present case the respondents arc not 
estopped from contesting the validity of 
this decree, because it has not been proved 
that they had any notice of the proceedings 
in the mortgage suit before the decree was 
passed, and on this ground this appeal fails 
and is dismissed with costs, advocate’s fee 
ten gold mohurs. In view of these findings 
of fact, it is unnecessary for me to consider 
the alternative plea which was raised by 
the respondents in their plaint, namely 
that even if they were minors at the time 
when the mortgage suit was instituted the 
decree therein is not binding upon them 
because Maung Shwe Kun could not law. 
fully represent their interests in the suit. 

Braund J.—I agree. This Letters Patent 
Appeal has been certified to this Court 
under Cl. 13 of the Letters Patent as a 
case which is a fit one for appeal. It started 
on 2nd March 1936 in the Township Court 
of Faungde. The points at issue are really 
very simple ones and I need not set them 
out again as they have been fully dealt 
with in the judgment of my learned bro. 
ther. In the result there have emerged for 
decision in this Court two or three com. 
paratively simple questions of fact and one 
question of law as to which there has been, 
and indeed could be, no controversy. Mr. 
P. B. Sen who appears for the appellants 
has contended before us first that the 
Township Judge of Paungde has wrongly 
decided—if indeed, contrary to Mr. Sen’s 
contention, he decided it at all—that the 
three respondents were minors at the date 
in 1933 when Civil Hegular Suit No. 242 
of 1933 was commenced. In my view, it 
should be appreciated that the onus lay 
upon the respondents in the first instance 
to establish that they were at the date of 
the institution of the 1933 suit adults, as 
they contended for. This, I think, becomes 
plain when the terms of O. 32, B. 3 (1), 
Civil P. C., are taken into consideration. 
For, that Order requires that before a guar, 
dian ad litem can be constituted for a 
minor defendant, the Court appointing him 
shall have been satisfied of the fact of bis 
minority. It is common ground that Maung 
Bhwe Eun was, de facto, appointed guar, 
dian ad litem for the three respondents in 
the 1988 suit. It must, in my opinion, 
neceesarily follow therefore that there most 
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be taken to have been a finding of the 
Court of the fact of their minority. In 
those circumstances the burden lay, I think, 
upon the respondent.plaintiffs in the first 
instance of establishing the fact which they 
contended for, that they were adults and 
nob minors in the year 1933. 

Id this respect though he has not expres. 
sod himself in the clearest possible lang. 
uage, the Township Judge has not, I think, 
in fact been misled. He appreciated that it 
was for the plaintiffs in the suit before 
him to establish that they were adults. 
He set out briefly the evidence which had 
been adduced on behalf of the appellants to 
the effect that tbe three respondents were 
of age in 1933. He proceeded to express 
his view that it was not reliable evidence, 
adding that " there is therefore no proof 
that these plaintiffs were of age.” That, in 
my view, having regard to the fact that 
the burden lay upon the respondents, 
amounted to a finding of fact, that they 
bad failed to discharge that onus and that, 
for the purpose of this suit, they were 
minors in 1933. That finding of fact has 
remained undisturbed in tbe Court of the- 
District Judge of Prome and in this Court 
upon second appeal. Mr. P. B. Sen now 
contends that that finding of fact was not 
justified by the evidence. For myself, while 
I in no way differ from tbe conclusions at 
which my learned brother has arrived, 

I do not find it necessary to determine 
this question of fact. 

In my view, even upon the footing that 
at the date of tbe commencement of the 
1933 suit the three respondents were not 
adults but minors, they were clearly 
entitled in this suit to a declaration, 
which they in fact obtained from the Town, 
ship Judge, to the effect that the decree 
in the 1933 suit was not binding upon 
them, though I venture to disagree with 
the grounds upon which the Township 
Judge reached that conclusion. There is nO' 
doubt to my mind that the original plaint 
in this suit contained an unmistakable 
alternative allegation that, if it should be 
found that the plaintiffs were minora in 
1933, they were still entitled to the decla. 
ration they sought upon tbe ground that- 
the appointment of their brother Maung 
Shwe Eun as their guardian ad litem was 
defective in that he was a person having 
an adverse interest to their interest and 
that accordingly they were not repre. 
sented in the suit properly or at all and 
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the decree obtained in the suit was on 
that account not binding upon them. I do 
nob understand the conclusion at which 
the learned District Judge of Prome arriv¬ 
ed that this contention, though pleaded in 
the alternative, could nob be heard to be 
raised by the respondents. 

I have myself no difiQculby in reaching 
the conclusion, upon the materials already 
upon the record in this suit, that Maung 
Shwe Kun was a person whose interest in 
the matters in controversy in the 1933 
suit was adverse to that of the minors. 
The short facts were that in 1929 Maung 
Shwe Kun purported to mortgage to the 
present appellant 1 property in which he 
and the three respondents, who were then 
minors, were jointly interested. The mort- 
gage bond or mortgage deed was executed 
by Maung Shwe Kun on his own behalf and 
on behalf of his minor brother and sisters, 
the respondents. There can be no doubt 
that Maung Shwe Kun had no power to 
affect the interests of his minor brother and 
sisters by any mortgage, and if authority 
ior that were needed, it is to be found in 
12 Rang 656.^ When therefore Maung 
Shwe Kun and the three respondents in 
1933 found themselves as defendants to a 
mortgage suit in which the present appel. 
lant 1 was the plaintiff, the position was 
that they were sued as joint debtors and 
joint mortgagors. As to these facts there 
has been no dispute throughout. It is 
plain therefore not because of their joint 
interest in the property but because of 
their position as ostensible joint debtors, 
that it would have been fatal to Maung 
Shwe Kun, should the three minors have 
escaped from their obligations as mort. 
gagors, whereas, upon the other hand, the 
interest of the minors themselves was that 
it should be pleaded and proved that they 
were not bound by the mortgage. To put 
the matter in its simplest possible form, 
every joint debtor has an interest in seeing 
that his co.debtors do not escape from their 
joint liability. Upon that ground alone 
I have, as I have said, no difficulty in find- 
ing upon the materials already before the 
Court that Maung Shwe Kun had an inte¬ 
rest adverse to that of the minors. 

It has been contended that we ought to 
-remit this case to the Township Court 
for the purpose of taking further evidence 
upon the question of adverse interest. The 

7. Dawsons Bank Ltd. v. Ma May, (1934) 21 

AIR Bang 336=163 1 0 627=12 Bang 666. 


matter has already been the subject of an 
exhaustive trial in the Township Court 
when further evidence could have been 
adduced had it been so desired, though it 
is difficult to think of any evidence that 
could have displaced what to my mind is 
the obvious adverse interest of Maung 
Shwe Kun. In my judgment, it would be 
nothing short of an abuse of the process of 
the Court to send this matter back again 
for trial in the Township Court upon this 
issue, inasmuch as there is, as 1 have 
already said, ample material upon the 
record already upon which a finding of 
fact in this respect can be and has been 
properly reached. In these circumstances 
it seems to me that Maung Shwe Kun was 
not a person who was qualified to be the 
guardian ad litem of the minors in the 
1933 proceedings under O. 32, B. 3, Civil 
P. C. The learned Judge on second appeal 
has held that the fact that the interest of 
the person to be appointed as guardian is 
adverse to that of the minors renders any 
decree obtained against the minors abor. 
tive as far as they are concerned upon the 
ground that they were not properly repre. 
sented in that suit. He refers to two autbo. 
rities in the High Courts of Allahabad and 
Madras in which this has been expressly 
held. Indeed upon this, the only question 
of law which arises upon this appeal, Mr. 
Sen has felt obliged to concede that he 
cannot dispute that this finding of the 
learned Judge is correct. 

In these circumstances therefore apart 
from the question of fact as to whether the 
respondents were or were not minors at 
the date of the institution of the suit, 
which question 1 have not felt it necessary 
to consider, I am of opinion that this 
appeal must be dismissed upon the ground 
that the appointment of Maung Shwe Kun 
as their guardian ad litem was defective 
in respects to which I have referred and 
that thereby it became impossible in that 
suit for a binding decree to be obtained 
against the respondents. There should, in 
my judgment, be a decree passed in this 
suit against the defendants in the form of 
a declaration that the decree passed in 
Civil Regular Suit No. 242 of 1933 in the 
Township Court of Paungde was not bind, 
ing upon the respondents. This appeal will 
accordingly be dismissed with costs, includ¬ 
ing an advocate's fee of ten gold mohnrs. 

d.s./b.k. Appeal dismissed. 
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Mya Bu Offg. C. J. and Dunkley J. 

Chuan Seng d Go. — Appellant. 

V. 

Aster d Co. — Respondent. 

Civil Misc. Appeal No. 37 of 1938, De- 
■oided on 25th August 1938, against the 
order of High Court, Original Side, D/- 
4th May 1938. 

(a) Presidency Towns Insolvency Act(1909), 
^Rangoon), Sec. 9 (g) — Test for notice of sus¬ 
pending payment — Debtor stating that in case 

refusal of composition by creditors as pro¬ 
posed by debtor, creditor would get nothing— 
Such statement held amounted to notice. 

The test which is to be applied to a notice of 
'BuspeDdiog payment is whether the language of 
the notice, be the notice a written notice or a 
verbal notice, is such that it could only lead the 
creditors to infer that if the ofier of composition 
made by the debtor is not accepted, suspension 
of payment is the only alternative. Where there* 
fore a debtor said tbat if his offer of composi¬ 
tion was not accepted be had no other assets 
whatever and there was nothing else that he 
oould give to his creditors, even if there was no 
definite statement by the debtor tbat he would 
have to file his insolvency petition, it is clear tbat 
his statement was statement which could lead 
the creditors to infer only tbat be intended to sus¬ 
pend payment of his debts and therefore his state¬ 
ment amounted to an act of insolvency : (1891) 
A C S16 and (1905) A C 4i2, Bel. on. 

[P 476 C 1. 2] 

(b) . Insolvency—Firm—Not firm but partners 
«f 6rm can be adjudicated in name of firm. 

A firm is not a legal entity, and a firm cannot 
be adjudicated insolvent, bub the partners of a 
firm can be adjudicated in the firm name ; and 
when the petitioning creditor commits himself to 
a statement tbat a certain firm to be adjudicated 
Insolvent is a one man firm, then there appears to 
he no significance in an adjudication in the firm 
name. fP 477 0 1] 

(c) Insolvency—-Adjudicalion—Petition both 
l>y debtor and creditor—There can be two 
adjudications — Court should however decide 
as to in which case assets are to be realized. 

There is no legal bar to two adjudications of 
the same person, once on application by a creditor 
and another on the applicatioD of the person him* 
Bell. The only resnlt of this double adjudication 
would be that the Court must, after the adjndioa- 
tioD, make up its mind and make a definite order 
SB to the particular proceedlnge in which the 
insolvenoy shall proceed and the assets of the 
insolvent shall be realised. [P 477 0 1] 

P. K. Basu and K. N. Dangli — 

/or Appellant. 

Hormaejee — for Respondent. 

Dunkley J.— This is an appeal against 
an order of the learned Insolvenoy Judge 
adjodioating the appellant upon a petition 
of the respondent creditor. Dealing first 


with the merits of the petition ; the peti. 
tion itself was headed : 

In the matter of Ohuan Seng & Co. being the 
firm name and style under which Llm Hook Ew 
carried on business as a Trader at No. 699, 
Dalhousie Street, Rangoon. 

Consequently, the averment in the peti. 
tion, by which the respondent is un. 
doubtedly bound, is that the firm known 
by the name of Chuan Seng & Co. is a one 
man firm the proprietor of which is a 
person named Lim Hock Ew. The act of 
insolvency upon which the appellant has 
been adjudicated is set out in para. 4 of 
the petition. There it is stated that on 5th 
January 1938, a number of creditors of the 
appellant met in the office of Messrs. 
Balthazar & Son, Ltd., and at that meeting 
the appellant informed his creditors that 
his only available asset was a claim against 
an insurance company for payment of some 
Rupees 20,000 or Rupees 30,000 on account 
of a fire insurance policy. It appears that 
the appellant's business premises and the 
whole of his stock had been burnt in a fire. 
It is said that at this meeting the appel¬ 
lant produced a composition deed whereby 
he agreed to have the amount to be reco. 
vered from the insurance company divided 
amongst his creditors and bis creditors 
were to agree to accept this amount in full 
satisfaction of their claims. It is further 
averred tbat the creditors refused to accept 
this composition and that thereupon the 
appellant said tbat unless this offer was 
accepted be would have no other course 
open to him but to file his petition for the 
benefit of the Insolvency Act. In para. 6 (b) 
of the petition it is set out that this 
amounted to an act of insolvency in tbat 
with intent to defeat and delay his credi. 
tors the appellant had given notice, in the 
terms of Cl. (g) of S. 9, Rangoon Insolvenoy 
Act, tbat “ be has suspended or is about to 
suspend payment of his debts.” 

At the hearing of this petition, the res. 
pondent and two witnesses for him and the 
appellant and one witness on bis behalf 
were examined, and the learned Insolvency 
Judge, upon this evidence, came to the con¬ 
clusion tbat at the meeting in the office of 
Messrs. Balthazar & Son Ltd., which meet¬ 
ing was admitted by the appellant, (and 
farther the appellant admitted that at tbat 
meeting he had made a proposal for com- 
position) there was a further statement by 
the appellant to the effect that if bis oredi. 
tors did not accept the composition pro¬ 
posed, they were not likely to get anything 
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afc all and that, further if his creditors did 
nob sign the composition deed he would be 
obliged to file his own petition in insol¬ 
vency. It is said that the evidence does not 
support this finding of fact. Bub, at the 
very lowest, the evidence does amount to 
this, that the composition deed was pro¬ 
duced and that it was a composition for an 
uncertain amount, but was to the effect 
that whatever was recovered from the 
insurance company should bo distributed 
amongst the creditors, that this offer was 
refused by the creditors, and that the appel. 
lant then said that as the offer was refused 
he would have to take such steps as he con¬ 
sidered necessary. That is the statement of 
the most reserved of the witnesses in sup. 
port of the petition. The other two witnes¬ 
ses said definitely that the appellant said 
that as the composition was not accepted 
he would have to file his petition for 
adjudication. It is certainly clear that at 
the meeting the appellant did definitely 
state that the whole of his assets con¬ 
sisted of this claim against the insurance 
company and that all that his creditors 
could possibly get was the amount which 
was to be recovered from that company. 

In my opinion, this state of facts is gov¬ 
erned by the case in (1891) A C 316.^ It 
seems to me that, except for the fact that 
in (1891) A 0 316' the debtor sent a letter 
to his creditors, the facts were very simi- 
lar indeed. As pointed out by the House of 
Lords again in (1905) A C 442,’* the test 
which is to be applied is whether the Ian. 
guage of the notice, be the notice a writ- 
ten notice or a verbal notice is such that it 
could only lead the creditors to infer that 
if the offer of composition made by the 
debtor is not accepted, suspension of pay¬ 
ment is the only alternative. What occurred 
at the meeting in this case is clearly that 
the appellant said that if bis offer of com. 
position was not accepted he bad no other 
assets whatever and there was nothing else 
that he could give to his creditors. Con. 
seguently, even if it be held that there 
was no definite statement by the appellant 
that he would have to file his petition, it 
still is, in my view, clear that his statement 
was a statement which could lead the credi- 
tors to infer only that he intended to suspend 
payment of bis debts and that therefore 

1. J. Crook v. Morley, (1691) A 0 316=61 Ii 3 Q B 

97=66 L T 889=8 Morrell 227. 

2. Clough V, Samuel, (1906) A 0 442=74 L J KB 
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his statement amounted to an act of insol.H 
venoy. 

Let me add further that, when one con¬ 
siders the fact that after the respondent 
had filed his petition to adjudicate the 
appellant on 14th February, the appel. 
lanb himself, on 16th February, filed 
his own petition for adjudication, that lends 
great support to the evidence led on behalf 
of the respondent to tbe effect that at the 
meeting the appellant did say that if the 
composition deed was not signed he would 
be obliged to file his petition, and no doubt, 
such a statement as that is a notice of an 
intention to suspend payment of debts. 
Consequently, on the merits I agree with 
the learned Insolvency Judge that an act of 
insolvency had been committed, and that 
therefore the appellant ought to be adjudi. 
cated on tbe respondent’s petition. 

One other point has been raised before 
ns, and that is that a debtor cannot be 
twice adjudicated, once on his own peti. 
tion and once on a creditor's petition, in 
respect of tbe same debts. The facts in this 
case are that the respondent’s petition of 
the 14th February was in the firm name 
of Lim Hock Ew, that is Chuan Seng & 
Co. On tbe 15th February Lim Hock Bw 
filed his own petition in his own name 
and on this later petition an ex parte order 
of adjudication was made on the 19th 
February. Subsequently, when it was sug¬ 
gested that farther proceedings should take 
place in the case of tbe appellant’s own peti¬ 
tion, tbe respondent objected and insisted' 
upon having an adjudication on his petition 
also. Upon this tbe learned Insolvency 
Judge directed, by his order of 1st April 
1938, that the petition of the respondent 
should be heard and decided on the merits. 
In the course of his order the learned Judgo 
said that there was no evidence beforo- 
him that Lim Hook Bw was the sole pro^ 
prietor of the debtor firm and that compli¬ 
cations might ensne if it were subsequentlF 
found that he was not the sole proprietor. 
With the greatest respect, the learned' 
Judge appears to have overlooked the- 
petition itself of tbe respondent, which- 
definitely states that this firm is a one man 
firm the proprietor of which is Lim Hock 
Ew, and consequently the result of an 
adjudication upon this petition must be the- 
adjudication of Lim Hock Ew and of no- 
other person, and even if subsequently i6 
were to be found that there were other 
partners in this firm they would not be^ 
adjudicated upon this petition. 
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The real meaning of "firm" has not been 
always clearly borne in mind. A firm is nob 
a legal entity, and a firm cannot be adjudi¬ 
cated insolvent, but the partners of a firm 
can be adjudicated in the firm name; and 
when the petitioning creditor commits 
himself to a statement of this kind, then 
there appears to be no significance in an 
adjudication in the firm name as the peti. 
tioning creditor himself avers that the firm 
name is merely the business name of a 
single person. Furthermore, there was evi¬ 
dence to the same effect before the learned 
Insolvency Judge, in that Lim Hock Ew 
had himself sworn an affidavit stating that 
he was the sole proprietor of the business 
which was carried on in this name. 

However there is no legal bar to two 
separate adjudications of the same person. 
If these bad been two petitions by creditors 
alleging two different acts of insolvency, 
both the creditors would have insisted upon 
the Court going into the merits of their 
petitions and making an adjudication there¬ 
on, and the same position, in my view, 
exists when there is a petition by a creditor 
and also a petition by the debtor himself. 
The only result of this double adjudication 
is that the Court must, after the adjudica¬ 
tion, make up its mind and make a definite 
order as to the particular proceedings in 
which the insolvency shall proceed and the 
assets of the insolvent shall be realized. 
So far as this is concerned, the learned 
Insolvency Judge, in his order of 4th May 
1938, has directed a stay of all further 
proceedings in Insolvency Case No. 22, 
which is the case on Lim Hock Ew’s own 
■petition. However we are of opinion that 
in view of the fact that both respondent 
and the appellant were agreed that there 
was no distinction whatever between the 
business carried on in the name of Chuan 
Seng & Co. and the business carried on 
by its sole proprietor Lim Hock Ew, the 
proper order to have passed on the appli¬ 
cation of 23rd February to proceed with 
the respondent’s petition was an order that 
it was unnecessary to proceed on this peti¬ 
tion as the appellant had already been 
adjudicated upon his own petition, and a 
direction that the records of the present 
ioBolvenoy should be amalgamated with 
those of the insolvency on the petition of 
the appellant. We therefore now direct 
that this should be done and that the two 
insolvency cases should be amalgamated 
into one proceeding. So far as this parti, 
^ar appeal is concerned, the appeal fails; 


but in the circumstances, as, in our view, 
it was unnecessary for the respondent to 
press for a decision on his petition, there 
will be no order as to the costs of the 
appeal. 

Mya Bu J. — I agree. 

b.d./r.k. Appeal dismissed . 
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Baguley and Mosely JJ. 

Seelum Satyanarayana — Appellant. 

V. 

Thedala Seetha Ramaswamy — 

Eespondent. 

Special Civil First Appeal No. 10 of 
1938, Decided on IBth March 1938, against 
order of Small Causa Court, Rangoon, in 
C. E. No. 2671 of 1936. 

(a) Presidency Towns Insolvency Act(1909), 
S, 17—Arrest of judgment-debtor insolvent— 
Arrest disallowed only if judgment-debtor paid 
Rs. 40 per month to decree-holder — Order 
asking to pay is against spirit of S. 17 — Provi¬ 
sions of S. 17 explained — Self earning of 
insolvent is included in bis property. 

An order disallowing the judgment-debtor’s 
arrest on condition that be paid Bs. 40 a month 
to the decree-holder is entirely contrary to the 
spirit of 6. 17, Rangoon Insolvency Act, which in 
short directs that on the making of an order of 
adjudication the property of the insolvent shall 
vest in the assignee, and become divisible amongst 
his creditors, and that thereafter no creditor shall 
without the leave of the Insolvency Court have 
any remedy against the property of the Insolvent. 
The personal earnings or income of the insol¬ 
vent are also included in "the property of the 
insolvent.” [P 478 C l] 

(b) Civil P. C. (1908), O. 21, R. 40-Arrest 
of judgment-debtor—Exemption of—Limit of 
Re. 40 minimum necessary for livelihood—No 
evidence showing judgment-debtor earning 
more than Rs. 40 and failure to pay excess— 
Arrest should not be ordered. 

As the normal limit under which a man can¬ 
not reasonably be expected to support himself 
and a family is held at Rs. 40, unless there is 
anything on the record from which it can be said 
to have been proved that a judgment-debtor earns 
more than Bs. 40 a month, and falls to pay the 
excess to the decree-holder the Court should not 
order arrest of a judgment-debtor, [P 478 0 2] 

Eajagopaul “ for Appellant, 

Rafi — for Respondent. 

Mosely J.— The respondent in this 
appeal obtained a decree against the appel. 
lant. The appellant thereafter was adjudi. 
Gated insolvent: bis discharge was refused 
and he was unable to obtain a protection 
order. The respondent then applied for his 
arrest in execution of the decree, and the 
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learned Chief Justice of the Small Cause 
Court made an enquiry under O. 21, R. 40, 
Civil P. C., as regards the appellant judg- 
ment-dabtor’s ability to make any sub. 
stantial payments towards the decree. The 
learned Judge found that the judgment, 
debtor was in a position “to make some sub¬ 
stantial contribution towards the decree”, 
and directed that the decree, holder was 
entitled to a warrant of arrest but ordered 
that it should not be executed so long as 
the judgment.debtor paid Es. 40 towards 
the decree. No doubt the executing Court 
was competent to allow the arrest of the 
judgment.debtor if it thought that he was 
committing a contumacious default, that is 
to say that he was not making any pay¬ 
ment to the decree.holder when able to do 
so. It is true that such matters are usually 
agitated in insolvency when an application 
is made towards an appropriation of the 
insolvent’s earnings ; but admittedly there 
is nothing to prevent a creditor from 
applying for the insolvent judgment.deb. 
tor’s arrest in execution on such grounds, 
and nothing to prevent an enquiry being 
held in the executing Court as to the 
judgment.debtor’s means of payment. 

It appears to me however that the order 
disallowing the judgment.debtors’s arrest 
on condition that he paid Es. 40 a month 
to the decree.holder was entirely contrary 
to the spirit of S. 17, Rangoon Insolvency 
Act, which in short directs that on the 
making of an order of adjudication the pro. 
perty of the insolvent shall vest in the 
assignee, and become divisible amongst his 
creditors, and that thereafter no creditor 
shall without the leave of the Insolvency 
Court have any remedy against the pro. 
perty of the insolvent. The personal earn, 
ings or income of the insolvent are included 
in “the property of the insolvent”: see on 
this Mulla's Law of Insolvency, Para. 537, 
p. 369. Another objection to the order passed 
by the learned Judge is this, that though 
evidence was produced before him on both 
sides as to the judgment.debtor's earnings 
there was clearly nothing on which it could 
be held with any certainty that the judg. 
ment-debtor was able to pay Bs. 40 a 
month. The only evidence was that of 
three coolie maistries, all of whom said 
that the judgment-debtor was employed as 
a petty contractor by Massink & Co. and 
that he had 20 to 30 coolies under him : 
witness 1 talked about himself earning 
about Bs. 5 a day; witness 2' for the 
deoree.hoIder who was not in regular work 
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considered that he might earn Bs. 40 to 
Es. 100 a month; witness 3 knew very 

little about the judgment-debtor’s earnings. 

It used to be assumed under S. 60, Civil 
P.C., as it was before, the limit was recently 
raised that Es. 40 which is the amount of 
salary not attachable in execution and 
exempt from execution was the normal 
limit under which a man could not reason, 
ably be expected to support himself and a 
family. There is certainly nothing on the 
record from which it can be said to have 
bean proved that the judgment.debtor here/ 
earns more than Rupees 40 a month. As 
I have said, the lower Court may not pass 
an order of arrest contingent on any pay¬ 
ment, but make a straight order allowing! 
or disallowing arrest if it thinks that the 
judgment.debtor is earning more than this 
limit, Es. 40 a month, and is unwilling to 
pay bis decree.holder. In my opinion the 
proper course now would be to direct that 
the order of the lower Court be set aside- 
and that the decree.holder respondent bo 
directed to continue his application and 
adduce fresh evidence, (as he says he is 
prepared to do) as to the judgment-debtor 
appellant’s earnings. If he is successful in 
proving that the judgment.debtor earns 
more than this limit and refuses to pay, 
then the order for his arrest must be 
allowed, otherwise it must be disallowed 
in toto. There will be no costs in this 
appeal. 

Baguley J. — I agree. 

B.D./b.k. Order accordingly^ 
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Roberts G. J. and Braund J. 

B. Miya Bhai and another —Appellant?.. 

V. 

Marian Bee Bee and others — 

Respondents. 

Civil First Appeal No. 16 of 1938, Deci¬ 
ded on 7th June 1938, against decree of 
High Court, in Civil Regular Suit No. 32 
of 1937, D/. 12th January 1938. 

(a) Partnership—DiMolulion—Fixing dale of 

—Partner’s conduct rendering it impossible to- 
continue partnership—Date when such con* 
tinuance became impossible should be 6zed as- 
date of dissolution. 

It is quite clear Irom a consideration of the- 
history of partnership law that when one person 
conducts himself in matters relating to the p«t- 
netship business so that it is not reasonably 
practioable for his partners to carry on bMlness 
in partnership with him, the Oourt may dissolve. 
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the partnership and should, In doing so. fix the 
dateon^bich that conduct has rendered it impofl> 
sible for the relation of partnership to continue to 
subsist. 0 2] 

(b) Partnership—Suit for dissolution—Decree 
—Form of—Form given in Form 21, Appendix 
D to Civil P. C., should be followed. 

The proper form of an order In dissolution of 
partnership is given in Form 21, Appendix D to 
the Civil P. C. where there is a form given for a 
preliminary decree in a suit for dissolution of 
partnership and the taking of partnership ao- 
oounts. The practice which has obtained some 
recognition of copying down the concluding sen* 
tences of a judgment and incorporating those as 
an order instead of making an order as contem< 
plated by the first schedule is bad and ought to 
be discouraged. [P 460 C 1, 2] 

K. N. Daogali — for Appellants. 

G. N. Banerjee — for Respondent 5. 

Roberts C. J.—This is an appeal from 
a judgment of Shaw J. sitting on the 
Original Side, brought by the defendants, 
who are the relations of one Kalender 
Sahib, who was a firewood contractor in 
business on his own account and had 
yarious contracts with the Bombay Burma 
Trading Corporation, Limited, for the sale 
of firewood. He died on 11th June 1936, 
and after his death two of his employees, 
the appellants in this case, carried on the 
business. There was at that time no part, 
nerebip, but it appears to have been accep. 
ted that the business was carried on with 
the intention of benefiting the family of 
the deceased Kalender Sahib, and accord, 
ingly arrangements were made to enter 
into a partnership deed by which the three 
minor plaintiffs should be admitted to the 
benefits of the partnership. 

Mariam Bee Bee and her husband A. M. 
Mohamed Bsoof entered into a partnership 
with B Miya Bhai and Kuppay Pitebay 
Bowtber, the first and second appellants ; 
and it is stated that the parties altogether 
contributed a sum of Rs. 500 ; their shares 
are set out, and the deed is signed on 4th 
Jnly 1936. And the plaintiffs in their 
action, which they bronght for an account, 
set up this partnership deed, and the defen. 
dants said that it was entered into by 
fraud and misrepresentation and contained 
in it stipnlations and conditions which 
were never bt'ought to their notice. The 
learned Judge held that it was a valid 
partnership deed and that the appellants 
were bound by its terms: and after some 
hesitation Mr Dangali has felt obliged to 
fifty that he cannot now contend that there 
never was a valid partnership on 4th 
Jnly 1986. Accordingly, the ehares of the 


partners fell to be considered as defined by 
that deed, and the deed expresses the rela. 
tionship between the parties in full. 

But the partnership has now been die. 
solved, and the question is, what date the 
Court ought to fix for its dissolution. The 
learned Judge came to the conclusion that 
the proper date to fix was 3rd January 
this year, that being the date on which the 
advocate on behalf of the present appeL 
lants admitted that there was no justifica. 
tioD for saying that any partnership was 
being continued. But, with great respect to 
the learned Judge, and whilst entirely 
agreeing with his findings in other res. 
poets, I feel obliged to adopt the view that 
the letter of 17th September, which was 
written by the first appellant’s advocates 
to Mohamed Esoof and Mariam Bee Bee, 
and to Kuppay Pitchay Eowtber, shows 
that the dissolution of the partnership 
must be regarded as having been effected 
on that date. 

Partnership is defined in S. 4, Partner, 
ship Act, 1932, as the relation between 
persons who have agreed to share the pro¬ 
fits of a business carried on by all or any 
of them acting for all of them, and it is 
quite clear from a consideration of the 
history of patnership law that when one 
person conducts himself in matters relating 
to the partnership business so that it is 
not reasonably practicable for his partners 
to carry on business in partnership with 
him, the Court may dissolve the partner, 
ship and should in doing so, fix the date on 
which that conduct has rendered it impos¬ 
sible for the relation of partnership to 
continue to subsist. 

What the first appellant's advocate wrote 
on 17th September was, first of all, that 
the deed of partnership, which has been 
found by the learned Judge to be a valid 
deed, was procured by misrepresentation 
and fraud, and was void and not binding on 
their client. They go on to write : 

Under the oiroumstances our client Is not will, 
ing to remain in the partnership any more which 
was really void from the beginning and the same 
is hereby oanoelled. 

I find it quite impossible to read into 
that sentence any other meaning than the 
expression of a clear intention on the part 
of appellant 1, first that he repudiated the 
partnership agreement and, secondly, if 
alternatively there was any validity in the 
partnership agreement, he was not willing, 
in his own words “ to remain in the part, 
nership any more.” If that is an accurate 
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interpretation of what was said, it follows 
that there could be no continuing relation 
of partnership, and I find it impracticable 
to consider what the date of dissolution 
should be from an examination of what the 
parties or their advocates did afterwards 
in relation to disputes as to when the date 
of dissolution should be fixed. Clearly, to 
my mind, whatever the position was up to 
17th September 1936, the writing of that 
letter put an end to any relationship based 
on mutual trust and confidence and ren¬ 
dered the partnership impossible of con. 
tinuance. Accordingly, by virtue of the 
partnership agreement, by which the par. 
ties agreed that in the event of any of the 
partners forming the partnership desiring 
not to be a partner any longer, he or she, as 
the case might be, might give a month’s 
notice in writing, on the expiry of which 
such person should cease to be a partner, 
the month’s notice would expire on 17th 
October, and, in my judgment, that is the 
proper date for the Court to fix as the date 
of the dissolution of the partnership. The 
effect of that decision will be that the 
appeal is dismissed, but the order of the 
learned Judge is varied so as to make the 
date of the dissolution of the partnership 
17th October 1936. 

I desire to add that the formal order 
which was drawn up in this case cannot 
stand and a fresh order must be substituted 
for it. The proper form is given in Appen. 
dix D to the Civil P. C., where there is a 
form given for a preliminary decree in a 
suit for dissolution of partnership and the 
taking of partnership accounts. It cannot 
be too clearly laid down that the practice 
which has obtained some recognition of 
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copying down the concluding sentences of 
a judgment and incorporating those as ao 
order instead of making an order as oon.| 
templated by the first schedule is bad and) 
ought to be discouraged. 

Braund J. — I agree, and I desire parti, 
cularly to associate myself with the obser. 
vations of my Lord the Chief Justice as to 
the form of the decree. Having some expe¬ 
rience on the Original Side of this Court, I 
perhaps may be permitted to say that the 
practice of merely copying the relevant 
passages of the Judge’s order in drawing 
up a decree is to be condemned. In this 
particular case, as my Lord the Chief Jus. 
tice has pointed out, the proper form of 
decree is provided in Form 21, Appendix D, 
Civil P. C., and that is the form that 
should have been followed, with, of course, 
such adaptations as may be necessary to 
suit the particular case, and having regard 
to any particular directions that may have 
been given by the learned Judge in his 
j'udgment. In this particular case there 
were certain particular instructions given, 
namely as to who were to be the account¬ 
ing parties and as to the date of dissolution. 
Nothing would have been easier than to 
add these directions to the form which is 
given in the Appendix to the Civil Proce¬ 
dure Code. I agree that a proper form of 
preliminary decree most be drawn up and 
substituted for the decree as it now stands. 
We think that we ought to give some costs, 
but having regard to the smallness of the 
amount involved, we limit the advocate's 
fee to five gold mohurs. 

b.d./b.e. Order accordingly* 
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revenue — Sale proceeds in hands of Col¬ 
lector are nob liable to attachment at the 
instance of other creditor — Principle of 
S. 73, Civil P. C., cannot apply 157 

Bombay Courtof Wards Act (1 of 1905), 
Ss. 4i,A, 15, 16— Power to call for doou- 
ments given by S. 44.A can be exercised 
by Court of Wards for purposes of the Aot 
and not only for purposes of Ss. 16 and 16 

— Mere fact that Court of Wards is party 

to civil suit does not deprive it of that 
power 2176 

Bombay District Municipal Act (3 of 
1901), Si. 22andll (1) (c) ftW—Orders 
of District Judge and Assistant Judge in ap¬ 
peal relating to amendment of list of voters 

— Orders are in capacity of persona de- 

signata and not as Court •“ Application 
against such orders does not fall under 
S. 115, Civil P.C. 153 

^Bombay Local Boards Act (6 of 1923)% 
Ss. 136 (2), 119, 50 (as amended by 
Act 13 of 1935) — Sub-overseer of Local 
Board preparing false bills and overcharg¬ 
ing Board in course of his duty of taking 
measurements of work and preparation ol 
bill — He acts or at least purports to art 
under Act—Prosecution after three months 

is barred even if act is not a bona fide one 

116a 

Bombay Prevention of Adulteration 
Aot (5 of 1925), Si. 3 (a), 4 (4) (a), 13 
Accused relying on defence of warranty 
must prove it and must have witnesses 
ready on date of hearing — He la nob en¬ 
titled to adjoarnmenb for purpose of prov¬ 
ing warranty — Particulars of offence 
charged must, however, be stated clearly 
By proeeoution ” 
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Bombay PreTention of Adulteration Act 
S. 4 (l) — Conviction under S. 4 (l) 
generally is bad 70a 

- S. 4 (l) (a) — Proprietor although 
Bleeping partner is liable 218a 

^ ((^) Public oflScer as pur¬ 
chaser—Offence is committed 2186 

4 (4) (b), 5 — Warranty must be 
proved by personal attendance of warran¬ 
tor “ His absence can be excused only in 
exceptional circumstances 72a 

- S. 4 (4) (b) — Magistrate has power 

to ask for issue of commission to warran¬ 
tor under S. 606, Criminal P. C., in proper 
cases —Power should be exercised only in 
rare cases—Magistrate rejecting application 
for issue of commission is not however 
bound to give his reasons in writing 726 
S. IS (l) — Complaint addressed to 
Bench of Honorary Magistrates as such— 
Mere fact that upon veridcation of com. 
plaint there is signature of one Magistrate 
only would not mean that they were not 
sitting as Bench 209a 

<8. 13 (l)—~ Summons not applied for 
within 30 days of grant of certificate— 
Defect is not mere irregularity but is fatal 
to prosecution case 2096 

S. 13 (2)~^qxq fact that date is 
omitted from summons would not be fatal 
flaw in proceeding 209c 

Bombay Prevention of Gambling Act 
(4 of 1887), Ss. 6 and 7 (as amended by 
Bombay Act 1 of 193C)^ln gambling 
cases as well corroboration of evidence of 
approver by other independent evidence is 
necessary “Amount of evidence reQuired 
depends upon circumstances of each case 

228a 

“ Ss. G and 7 (as amended by Act 1 of 
1936) —Ss. 6 and 7 must be interpreted in 
a reasonably broad spirit having some fair 
relation to the realities of the kinds of 
people to which the Act was intended by 
the Legislature to apply 2286 

- Ss. 6 and 7 (as amended by Bombay 

Act 1 of 1936) — Sub. Inspector raiding 
house on information by police informer 
and finding number of persons of different 
communities sitting in room at midnight, 
having considerable sums of money on 
them, one of them having on him slips of 
papers with unintelligible writing on them 
— Sub-Inspector is justified in inferring 
that slips of papers are betting slips—Court 
is justified in raising presumption of gam. 
bling against accused which puts burden of 
jproof under S. 7 on accused—Accused fail 
to account for their presence in the- 


Bombay Prevention of Gambling Act 
house—High Court will not interfere in 
revision 228 <j- 

“ Ss. 6 and 7 (as amended by Bombay 

• suspicion given 

in D. 6, Ch (a) includes information given 
by police informant — In case of seizure of 
tbiDgs^ 8usp6ct6d to havd beon ua6d for 
gambling, police officer concerned must 
judge and be judged by all surrounding 
circumstances and information he then 
possesses 228<i 

Bombay Public Conveyances Act (7 of 

1920), S. 24 For conviction under S. 24, 
it must be proved that when the unlicensed 
driver was driving he was driving publio 
conveyance for use as such—It is not suffi¬ 
cient to show that accused is licensee of 
public conveyance and that he permitted 
it to be driven by driver who is not licensed 

.. ^ 190 

Civil Procedure Code (5 of 1908), S. €0 

Pay of soldier in regular forces governed 
by Army Act is not liable to attachment 

237 

Ss. 60 and 73 (as amended in 1937)\ 
S. 73 is not affected by amendment of 
Section 60 144 

Ss. 63, 75 —Certain decree-holders 
applying for execution of decree in Court 
of Small Causes attaching salary of judg. 
ment-debtor and realizing money—Other 
decree-holders subsequently applying to 
High Court for execution by attachment of 
salary—Garnishee sending monthly instal- 
ment to High Court and discontinuing 
sending instalment to Small Cause Court— 
Former decree-holders applying to High 
Court for rateable distribution—Held that 
they were entitled to rateable distribution 

175 

—I— S. 100 —Judge sitting in appeal basing 
his judgment on new case made out for 
first time in appeal and in doing so failing 
to adequately consider more important 
aspect of the case and arriving at wrong 
conclusion—His judgment is liable to be 
set aside in second appeal 198d 

S. 115 —Order setting aside ex parte 
decree under 0.9, Buie 13 is case decided 
and revision therefore lies 76a 

S. 115 — Suit for declaration that 


applicant was validly divorced from her 
husband—Dispute referred to arbitration 
—Defendant absent and reference superse. 
ded—Date fixed for hearing—Defendant 
again absent without adequate excuse—£x 
parte decree passed *— Application to set- 
aside ex parte decree—Application granted 
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Civil P. G. 

by Judge on ground tbafc bis predecessor 
made no order that suit* was to be pub 
down for ex parte bearing—Order setting 
aside ex parte decree bold amounted to 
material irregularity 766 

'■ ■ 0. 5', R. 10 and 0, 43t R. 1 and 

S, 161 — Plaint returned on ground of 
pecuniary jurisdiction—Order is appealable 

1246 

- 0. 17, R. 3 — Suit for partnership 

accounts—Preliminary decree passed and 
commissioner appointed for taking accounts 
— Trial Court ordering plaintiff to deposit 
commissioners fees—Deposit not having 
been made even on adjourned date, Court 
dismissing suit—Appeal—Appellate Court 
admitting appeal on condition of plaintiff 
making required deposit — Decision of 
Appellate Court in so far as it interfered 
with lower Court's discretion held not 
justibable—But trial Court's order dismiss¬ 
ing suit without reference to materials on 
record held against provision of O. 17, E. 3 
“After passing of preliminary decree suit 
held could not be dismissed 142 

*- 0. 21, Rr. 10 and JP—Set-off—Er. 

18 and 19 are not exhaustive—Court has 
inherent jurisdiction to allow set-off of 
claims arising at different stages of same 
proceeding and even if such claims are 
barred by limitation 31 

-0. 21, B, 69 —Court sale—Judgment- 

debtor subsequently selling such property 
to third person—Though judgment-debtor 
can apply under O. 21, E. 89, purchaser 
from him cannot so apply 177a 

“■ "0. 22, R. 69 — Deduction can be 
allowed only of money actually received 
by decree, holder—Deposit made in Court 
but not accepted by decree-holder cannot 
be said to be received 1776 

“““0. 21, R. 59—Application unJer B. 90 
and alternative application under E. 89— 
Latter to be considered only if former not 
granted—Deposit made under Eule 89 also 
conditional—8uoh application is not main¬ 
tainable 177o 

“^0. 22, R. 4 ('9j“Sait for partition 
against brothers — Appeal against order 
passed in execution proceedings—During 
pendency of appeal one brother dying— 
His legal representative not brought on 
record within time—Appeal abates as a 
whole 2396 

•—-0. 22, B. 15—Buie 12 of O. 22. 
Civil P. 0.. is not intended to apply to 
appeals against orders passed in execution 

2S9a 


Civil P. C. 

. ^ Appeal against order 

in contentious proceeding granting probate 
or letters of administration with will- 
annexed is incompetent without production 
of copy of formal decree—Form of decree 
should be one adopted by Calcutta High 
Court (FB) 36 

0. 41, R. 27 — Appellate Court basing 
its judgment on new case raised for Brst"’ 
time in appeal and in support of case rely¬ 
ing on evidence admitted by it but not 
under O. 41, E. 27—Its judgment cannot 
be upheld 198 a, 

Sch. 2, Paras. 20 and 21 —Immovable 
property dealt with by award and parties 
to it within jurisdiction of Court—Mere 
fact that certain business which is subject- 
matter of award is carried on by parties- 
outside Court’s jurisdiction cannot oust 
jurisdiction of Court 59a 

Civil Procedure Code (Second Amend* 
ment) Act (9 of 1937), S. 3—Word suit’ 
in S. 3 is not confined to execution pro¬ 
ceedings initiated by presentation of plaint 
but also applies to proceedings resulting on 
award 176 

^Companies Act (7 of 1913), S. 184— 
Signatories to Memorandum of Association 
are deemed to have agreed to become 
members—Fact that no shares are allotted 
to them and that they have ceased to be 
treated as members for considerable time 
does not relieve them from liability of be- 
ing placed on list of contributories 187 
Contract Act (9 of 1872), S. 74—Penal 
clause—On construction of decree clause in 
it held penal—Executing Court held bad 
power to relieve against penalty even 
though decree was on award 186 

Court-fees Act (7 of 1670), S. 7 (iv) (c) 
and Sch. 2, Art. 17 (vi) — Compromise 
during plaintiffs' minority between adult 
members of family for partition—Prelimi¬ 
nary decree passed bat no partition by metes 
and bounds — Plaintiffs all along in joint 
possession *— Suit by them for declaration 
that preliminary decree was inoperative 
and for partition—Suit falls under S. 7 (iv) 

(o) and Sch. 2, Art. 17 (vi) 189 

Criminal Procedure Code (6 of 1898), 

S. 146 — Orders under, partake nature of 
interim proceedings in Civil Court 132a 

* - 8s. 177 and ISO — Conspiracy- 

Jurisdiction of Court is determined by place 
where conspiracy was formed or made and 
not by place where act in pursuance ol 
oonepiraoy ia done—Accused charged with 
conspiracy formed in U. P.“ Accused alleged 
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Criminal P. C. 

to have made another conspiracy at Sukkur 
but never charged with it nor was it the 
case that two conspiracies formed one 
transaction—Sukkur Court has nojarisdic- 
tion to try offence of conspiracy formed in 
U. P. 108a 

- S. 196^0ld system of sanctions is 

now abolished 213a 

S. 195 (l) (b) —Offence under S. 211, 
I. P. C., not committed in Court of Sab- 
divisional Magistrate—His giving of ‘B’ 
summary as administrative officer cannot 
be held to have been proceeding in bis Court 
—His complaint is not necessary 

- Ss. 198, 199 —Purpose of Ss. 198 and 

199 is that offences to which they refer 
should not be made subjects of complaint 
except by aggrieved person — Husband 
himself not complaining of offence under 
S. 494, I. P. C. — Court cannot force upon 
him character of aggrieved husband 141 

* - S. 200 — Mere fact that complaint 

mentions wrong Section or wrong Act does 
net prevent Court from taking cognizance 
of offence under right Section of right Act 

209^2 

* -5. 202 — Complaint referred by 

Magistrate to police for investigation under 
S. 202—Police have power to arrest but 
cannot investigate offence independently 
of Magistrate's directions and send accused 
for trial upon charge sheet : 27 S L B 67 
=A J R 1933 Sind 136=144 I G 409, 
OVERRULED (PB) 113 

- S. 236 —Applicability — 8. 236 only 

applies to case where facta are not in doubt 
but it is doubtful which provision of law 
applies 636 

5. 239 — ‘Offence’ includes minor 
offences 164a 

- S. 239 — Three transactions of same 

kind cannot bo tried together—Meaning of 
transaction explained 1646 

* - S. 539—Exclusive nature of different 

clauses explained — More than one person 
charged and tried in same trial — Case 
must come under some clause of S. 239 

164c 

“* Ss, 263, 342 and Chap, 22 —Although 
expedition is necessary in summary trial, 
summary procedure laid down in Criminal 
P. C. should not be made more summary — 
8, 263 lays down the minimum require, 
ments of law 706 

^- Ss. 842, 637 — Confession forming 

integral part of prosecution case — Failure 
to examine accused about it is not covered 
by 8. 637 976 


CFiminal P. C. ' 

* 367 — High Court whan would 

expunge remarks from Magistrate’s judg¬ 
ment or order stated 103a 

* - S. 367 — Order of Magistrate excul. 

pating rather than inculpating accused— 
Remarks seriously to prejudice of accused 
are not justified' 1036 

* - S. 367 —Person neither accused not 

witness — Magistrate is not justified in 
condemning him without giving him oppor. 
tunity of being heard 103c 

—5. 417 —Reasonable doubt as to guilt 
of accused—High Court will not interfere 
with acquittal — Prosecution must prove 
guilt of accused 80a 

* - S. 423 (1) (h) — S. 423 (l) (b) does 

not apply to cases of acquittal, partial or 
total, but to cases of conviction 202d 

* - S. 439 (4) —Bar in S. 439 (4) applies 

to partial acquittal as well 202c 

- Ch. 33 (Ss. 443 to 450) — Proceed¬ 
ings under Oh. 33 taken — Charge cannot 
be cancelled and accused, if not discharged, 
must be committed to Sessions 150a 

Ch. 33 (Ss, 443 to 450) — Privilege 
of Ch. 33 can be waived 1506 

- S. 476 —Defamatory statements made 

in affidavit in course of judicial proceedings 
not definitely constituting offence relating 
to administration of justice—Complaint of 
defamation can be made under Sec. 500, 
Penal Code, without complaint of Court— 
Filing of such complaint does not amount 
to evasion of law 129 

- S. 488 — Joint order in favour of 

woman and her child — Reasons depriving 
woman of her right do not affect child 

151a 

- S. 488 (3) Proviso — Maintenance 

cannot be allowed to be accumulated : 1516 

- S. 488, Gls. (4) and (5) — Difference 

between explained Idle 

* - S, 488 (8) —Residence—Maintenance 

— Residence need not be permanent — 
What amounts to sufficient residence—No 
hard and fast rule available—Rule should 
not be construed strictly so as to deprive 
woman of assistance from Court which is 
easily accessible—Each case however must 
be dealt on its own facts 993 

- Ss. 491 and 83 — Nasirabad is outside 

British India — Warrant of arrest under 
S. 83 sent by Nasirabad Magistrate to 
Magistrate in British India cannot be exe¬ 
cuted — Such proceedings if taken can be 

quashed under S. 491 

- S. 626 -^Adjournment granted on 

condition that applicant should within tea- 


Subject Index, 

Criminal P. C. 

sonable time apply to High Court—Appli- 
cation wrongly but in good faith made to 
looal Court — Delay should be pardoned: 66 

--S, 5S7 —Erroneous statement of charge 

— Distinction from misjoinder — Error is 
curable 171 g 

Oriminal Trial—Acquittal — Appeal from 
Acquittal based on facts and appreciation 
of evidence — Powers of High Court in 
entertaining appeal explained 67a 

Alternative charges — Conspiracy to 
commit breach of trust and commission of 
breach of trust in pursuance thereof — 
Alternative charges of abetting and com. 
mitting breach of trust against different 
accused — Conviction should be under one 
and nob both charges 1716 

Appeal—Summary dismissal — Judge 
must use independent discretion after read, 
ing copy of judgment — Failure of accused 
to prosecute appeal — Appeal cannot be 
summarily dismissed I7la 

■ Appeal against acquittal — Govern¬ 
ment should be bound in argument to 
grounds raised in memorandum of appeal 
“It should not be allowed to snatch con. 
viotion by making out new case against 
accused 1086 

—Appeal — Appeal from conviction and 
one from acquittal —Distinction between— 
Criminal P, C. places them on equal footing 
' Difference in position — Appeal from 
conviction — Easy position of appellant — 
Position of appellant in appeal from acquit¬ 
tal is however different 676 

' 'Benefit of doubt — Duty of Court — 
Judge should not find accused guilty even 
in alternative of offence in respect of which 
reasonable doubt exists — Charge under 
S. 802, Penal Code — Prosecution proving 
knowledge — Conviction should be under 
8. 304, Part 2 63a 

~ Commitment — Commitment cannot 
qnashed merely because Bessions Judge 
' thinks that there was no sufficient evidence 
on which accused could have been convic¬ 
ted 79a 

—“Commitment—Accused stealing water- 
melons of value of six annas and inflicting 
injury which might have been fatal but 
i& fact was not so — Case can be tried 
by Magistrate himself and committal to 
SesBi one Jndge is bad 796 

—Complaint—Dismissal of — Granting 
of summary A, B or 0 is admiuistrative 
matter but dismissal under 8. 203, Orimi- 
tml teanires judicial order —^.Prooe- 


A. r. 3. 1938 Sind H 

Criminal Trial 

dure on taking cognizance of complaint 
explained 192 

-Confession—If confession is accepted, 

part which exculpates though inherently 
incredible, should be accepted when there 
is.no evidence to prove that such part is 
false — Evidence includes circumstantial 
evidence 202a 

-Conspiracy to commit breach of trust 

— Proof of breach of trust going to prove 
conspiracy — Charges under both in one 
trial are valid llld 

-Evidence—Interested evidence is not 

necessarily falsa 2026 

—^—Evidence —Prosecution failing to exa¬ 
mine in committal proceedings important 
witness on whose evidence prosecution and 
Judge rely—Conviction is not proper: 97a 
-Evidence —Murder of mother—Pas¬ 
sers by attracted by cries of child — Wit. 
nesses may speak not only of nature of cries 
but also of what child said, so far as it 
explains their conduct 97 g 

-Misjoinder—Teat of — Nob conviction 

under various charges but trial under dif. 
ferent charges vitiates trial 171c 

—“Misjoinder—Defect is vital and vitiates 
whole trial (Obiter) 1644 

-Murder — Evidence — Dying deolara. 

tion by deceased indicating existence of 
conspiracy to wrongly implicate particular 
person — High Court would nob rely on 
evidence of witnesses so conspiring unless 
there is other evidence to enable it to 
distinguish the true from the false 946 

Custom — Essentials of validity stated 24c 
Defamation —Defamatory matter against 
class of individuals — Descriptions in de. 
famatory matter capable of being, by in¬ 
nuendo, shown to be applicable to any one 
individual of that class — Buch individual 
can maintain action in respect of such 
defamatory matter 686 

Dekkhan Agrioultupists* Belief Act (17 of 
1679), S. .9 —Status agreed to be waived at 
the time of passing of decree can still be 
claimed in execution 169 

^Divorce Act (4 of 1869), S. 24, Proviso 
— Husband living in adultery treating 
wife with cruelty and deserting her—Wife 
marrying Mahomedan husband believing 
thereby that her marriage with former 
husband would be dissolved and leading 
respectable life — Discretion under 8. 14 
held should be exercised in her favour 

(SB) 163 

Easement*-Quasi easements — Bights in 
haveii are attached to buildings abutting 
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Easement 

and opening thereon — Owners of such 
alone are entitled to enjoy them qua own¬ 
ers Such are not easements proper but 
partake nature of quasi easements — Their 
nature and extent are governed by custom 

145 

■ Injunction — Disturbance complained 
of should be such as materially affects en- 
joyment of tenement 37 

Evidence Act (1 of 1672), S$. 10, 30 — 
Confession of person who is dead and not 
brought to trial is not admissible under 
S. 30 — It cannot also be admitted under 
S. 10 — S. 10 does not apply to confession 
made, after conspiracy and acts done in 
pursuance thereof are at an end 94a 

-- S. 13 — Judgment not inter partes is 

admissible — But findings of fact in previ. 
ous suit are inadmissible 1325 

**- S, 25 —Abkari Officer investigating 

offence against Bombay Abkari Act is 
'Police Officer’ 18 S L B 75—AIR1925 
Sind 70=82 I C 151 and 99 I 0 594= 
AIR 1927 Sind 112, OVERRULED 

(FB)la 

~ S, 109 —Tenant admitting tenancy — 
Presumption is that he continues as tenant 
till he proves cessation of such relation, 
ship 165 

Finding of Fact—Binding effect—A find¬ 
ing of fact by one Court in one judgment 
is not binding upon another Court in an. 
other case 1986 

Hindu Law — Marriage — Eestitution of 
conjugal rights—Suit for — Suit by Hindu 
wife—Claim is in nature of equitable right 
—Gross failure on part of wife to perform 
obligation imposed on her by sacrament of 
marriage, disentitles her to relief claimed 

233a 

Income-tax Act (ll of 1922), S. 26 (2) 
— Successor in business — B transferring 
sole agency to A, sole agent in different 
area—Amount paid for goodwill — A held 
not successor of B under S. 26 (2), as con. 
sent of company was necessary for trans- 
fer 33 

*- S. 34 — The words "escaped assess. 

ment” cover the case where the assesseo 
has evaded his liability to pay the tax by 
making a return which did not contain a 
full and proper or true statement of his 
accounts 54 

^Insurance — Life insurance — Construe, 
tion of policy — Agreement in policy that 
money will be paid to person named— 
Money is payable to such person for his 
own benefit 206 


Interpretation of Statutes — Case inter¬ 
preting English Act is no guide in inter¬ 
preting Indian Act 1166- 

—Statute to be construed literally un¬ 
less section is repugnant to general intent 
or another section cuts down meaning 9a^ 

-Marginal notes have no value 96 

"■ Literal construction should not pre¬ 
vail if opposed to intention of Legislature 

(FB) 1^ 

Karachi Small Cause Courts Act (4 of 
1929), S. 14 — Maintenance suit is cogni. 
zable by Small Cause Court 106a 

- S. 14 (h) — Suit by wife against hus¬ 
band for maintenance amount though not 
recognized as debt, is not for specific per. 
formance 1066 

- S. .24—Scope—Security should not be 

excessive or punitive 191 

- S, 32 — Aggrieved party deliberately 

choosing circuitous method — Review will 
not be granted lOGa 

Land Acquisition Act (1 of 1894), S. 9- 
(3 )—Failure to serve notice not wilful or 
perverse—Subsequent proceedings are not 
void 6a 

5. .25 —Methods of valuation classified 
—Claimant challenging valuation—Burden 
of proof is on him to show that it is un¬ 
fair *— Price paid in reasonable time in 
transactions relating to land is most cogent 
evidence of market value—Evidence of of¬ 
fers has little probative value—Evidence of 
experts is not reliable unless it is supported 
by other evidence 225 

Landlord and Tenant — Burden of proof 

— Landlord contending creation of new 

tenancy—Burden of proving terms of new 
tenancy lies on him 16a 

^Limitation Act (9 of 1908), S. 14 — 
S. 14 can be availed of even if the party 
was not described as plaintiff or applicant in 
previous proceedings — Award made under 
Arbitration Act filed in a Court by arbitra. 
tor on request of party in whose favour it 
was made—That Court holding that it had 
no jurisdiction to entertain award — Party 
filing it in proper Court — Time taken by 
former Court to consider whether it had 
jurisdiction held should be excluded 50 

- Arts. 120,116 —A suit for recovery of 

terminal tax is governed by Art. 120 and 
not by Art. 115 48 

•- Arts. 142, 14i — Suit based on title 

and dispossession -— Art. 142 or Art. 144 
will apply—Suit based on title and alleged 
permissive occupancy—Article 144 applies 

— Case can be decided on question oI 
adverse possession — Long uninterrupted 
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Ziimitation Act 

possession of jagir land without rent or any 
conditions, in the full sight of jagirdars, 
■evidenced by permanent houses, constitutes 
adverse possession 198c 

Malicious Prosecution — Essentials of— 
Burden of proof—Existence of malice is 
^ciuestion of fact — Want of reasonable and 
probable cause is not in itself evidence of 
malice 11a 

—* “Mere institution of criminal proceed, 
ings is suflBcient to give rise to action for 
malicious prosecution 116 

-Damages — Measure not laid down by 

law^ and very vague — Best possible proof 
-available should however be given 11c 

Marriage — Restitution of conjugal rights 
—Suit for—Powers of Court — No Court 
•can compel a man or woman to live with 
•one another against their will 2336 

*Married Women’s Property Act (3 of 
1874), S, 6 — Making of money payable to 
Official Trustee is not condition precedent 
to create trust in favour of wife—Object of 
‘8. 6 is to create valid trust without any 
trust-deed or document being executed— 
Not naming of trustee by insured is no 
ground to hold that money made payable 
to wife is not for her benefit 20a 

Mussalman Wakf Act (43 of 1933), 
Ss. 10, 10.B (as amended by Bombay Act 
18 of 1935) — Jurisdiction to try offences 
under Act is not confined to District Court 
•alone but extends to ordinary Criminal 
Courts excepting Second or Third Class 
Magistrates, provided necessary sanction to 
prosecute is obtained 149 

Negotiable Instrument — Negotiability— 
Essentials of — 'Pabunch* is ordinary re- 
•coipt — It is neither bill of exchange nor 
■hundi and so is not negotiable 24a 

“““—Negotiability — Pabunch receipt — 
Custom of negotiability of pabunch by mere 
indorsement offends against public policy 
and provisions of law 24^ 

^Partnership —Dissolution — No business 
after particular date does not amount to 
'dissolution 826 

Penal Code (45 of 1860), S. 304 — Mere 
Tefusal to produce document is not offence 
under 8. 204 —* But refusal coupled with 
'Secret dealing with document or with deal¬ 
ing intended to be kept secret, amounts to 
'Offence under 8. 204 217a 

— 8. 211 — Giving of first information 

■cf cognizable offence to police is institution 
•of criminal proceedings within the meaning 
M eeeend part of B. 211 2136 


Penal Code 

S. 211 Words “be instituted” in 
second part denote passive mood 213o 

*-5. —Camel cart running parallel 

to and in same direction as tram oar— 
Tram driver driving fast but not at exces¬ 
sive spaed—Camel cart suddenly swerving 
to wrong side and colliding with tram car 

— Tram driver cannot be convicted under 

Section 279 86 

Ss. 303, 304, Parts 1 and 3 —Murder 

— Reasonable doubt as to intention of 
accused — Only one blow with hatchet 
struck and in circumstances which are in 
doubt — Probably no intention in mind of 
accused either to kill or to cause fatal 
injury—Offence falls under S. 304, Part 2, 
and not under S. 302, or S. 304, Part 1 

63c 

S. 304.A —Lorry driver driving lorry 
loaded with wooden sleepers through gate, 
way several times without accident—On 
one occasion one projecting sleeper striking 
stone pillar of gateway — Pillar falling 
upon person standing behind it and causing 
his death — Death, though direct result of 
driver’s act, held was caused through error 
of judgment and not by criminal rashness 


±u\ja 


^ W V* 

- S. 304.A —Contributory negligence of 

deceased is of itself no defence (Obiter) 

* o 

^ — “S. 405 —Person hypothecating goods 
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Dadiba C. Mehta and Lobo JJ. 

Baohoo Kandero — Applicant. 

V. 

Emperor, 

Criminal Rovn. Appln. No. 158 of 1937, 
Decided on 18bb October 1937. 

sj* ^ (a) Evidence Act (1872), S. 25—Abkeri 
Officer inveitigating offence ageintt Bombay 
Abkari Act if 'Police Officer’ \ 18 S L B 75 
=4 I fl 1925 Sind 70=82 I C 151 and 99 I C 
594=A I B 1927 Sind 112, Overruled. 

The expreseion ’Polloa Offioec’ If nob to be read 
in a teohnloal senee but in its more ooraptehen* 
elve and popular meaning. Whatever reasonf 
existed for Induolng the Legislature to make a 
departure from the Eaglish law and exclude a 
oonfession made to a Police Officer apply with 
equal if not greater force to an offioer who is 
clothed with powers of a Police Offioer and is 
actually engaged in the investigation of a crime 
in respect of which the confession is made to him. 
Hence an Abkari Offioer investigating an offence 
egainst the Bombay Abkari Act in exercise of the 
powers conferred upon him in Oh. 9 of the Act 
is a ‘Police Officer' within the scope of 8. 36: 
iS 8L B 75=11 B 1925 Sind 70=82 J 0 151 
and 99 I 0 694=A I B 1927 Sind 112, Over¬ 
ruled ; Case law discussed. (P d 0 1; P 6 0 1] 

(b) Interpretation of Statutes—Literal con* 
etfuction should not prevail if opposed to 
intention of Legislature. 

II U a well recognised canon of oonitmotion 
ttial the more literal construction ought not to 
•fftevaii If It is opposed to the intentions of the 
Legislature as apparent from the statute, and if 
the words are simciently flexible to admit of 
aome other oonstrnotloo by which the intention 
will be better appreolated: (1881) 6 A 0 114 i 
(1881) 17 Oh D 748 and {1888) 82 Oh D 148, Be/. 

[P 6 0 9] 

Kighinoband J. Bijlanl — for Applioant. 

‘Pattabrai D. Panwaoi, Adrooate- 
Gsoeral — for the Crown. 
t988 8/1 A 3 


OPINION 

Lobo J.—By an order of a Divisional 
Benoh of this Court the following point 
baa bean referred for deoision by this Full 
Benoh : 

Whether an Abkari Offioer 'investigating an 
ofleooe against the Bombay Abkari Act in exercise 
of the powers conferred upon him in Ob. 9 of the 
Act is a ‘Police Officer’ within the scope of S. 26, 
Evidence Act. 

Chapter 9, Bombay Abkari Aot 5 of 
1878, relates to the powers of Abkari 
Officers. Under Sa. 36 to 40 Abkari Officers 
specially empowered io this regard have 
conferred upon them certain powers of 
issning warrants, entry, search, seizure, 
and arrest without warrant. S. 41, 
Bombay Abkari Aot, reads as follows : 

(1) Every Abkari Offioer not below such rank 
as Government may prescribe shall within the 
area for whloh he is appointed have power to 
investigate all oflenoes punishable under this Aot. 
(9) Every such offioer shall in the oonduot of such 
investigation exercise the powers conferred by the 
Code of Otimlnal Procedure (1B98), upon an 
officer in charge of a police station for the in¬ 
vestigation of a ooguizable oSenoe ; Provided that 
(1) If snob officer Is of opinion that there is not 
sufficient evidence or reasonable ground of suspl- 
oion to jnstify the forwarding of an accused to a 
Magistrate, or that the person arrested may be die* 
charged with a warning, such offioer shall release 
him on bis exeonting a bond, with or wUh- 
ont sureties, to appear, if and when so required, 
before a Magistrate empowered to take oogni- 
canoe of the ofieuce and shall make a full report 
of the oase to his official superior and be guided 
by the order wblcb be shall receive on such 
report; (li) the powers of an offioer empowered 
under this eeotloD shall be subject to snob further 
modifications or restrictions as Government may 
prescribe. 

Section 41.A proridaa for the procedure 
to be adopted by Abkari Officers after 
eflfeotiog an arrest; 8. 4L.B empowers an 
Abkari Offioer to grant ball in aooordi^noe 



2 Sind 


Bachoo Kandero V. Emperor (PB) {Loho J.) A. I. R. 


\?ith the provisions of the Criminal Pro. 
oedure Code ; 8. 41.C provides for disposal 
of articles seized by the Abkari OfBoer, It 
is clear therefore from a perusal of the 
sections referred to above that Abkari 
Officers especially empowered to invest!, 
gate offenoes against the Abkari Act exer. 
oise all the powers conferred by the Code 
of Criminal Procedure upon an officer in 
charge of a police station for the investi. 
gation of cognizable offences. S. 25, Evi¬ 
dence Act, provides that no confession 
made to a Police Officer shall be proved 
as against a person accused of any offence. 
Does the phrase 'Police Officer’ occurring 
in 8. 25, Evidence Act, cover an Abkari 
Officer investigating an offence under the 
Bombay Abkari Act in exercise of the 
powers conferred upon him in that behalf ? 
The question has been answered in the 
negative in the oases in 18 S L B 75^ and 
AIR 1927 Sind 112.=* These are deci¬ 
sions of two Divisional Benches of this 
Court. It is clear however from a perusal 
of these oases that the point was never as 
a matter of fact debated before or really 
considered by the learned Judges compos, 
ing these Divisional Benches. In 18 8 L B 
75* this is all that is said on the point: 

Farther be (the Magistrate) relied apon the 
statemect xoade to the investigating officers and 
Mashirs at the time when the search was made, 
in oonsequenoe of which search this property was 
found. Now, it appears certain that if the inves* 
tigating persons bad been Police Officers, that 
evidence would not have been admissible nnder 
B. 26, Evidence Act. But It appears that the 
investigating officers were as a matter of fact the 
Abkari Inspeotor and peons and the Mashirs and 
nothing has been pointed out which extends the 
operation of 8. 26 to an Abkari Inspector and 
Abkari peons. On the contrary, there is a oase in 
46 Cal 411$ which is authority for the proposition 
that Abkari peons and officers are not to be oon- 
sldered as ‘Police Officers’ for the purposes of 
B. 26, Evidence Aot. 

This is the judgment of Kennedy A. J. G., 
and the authority for the proposition of 
law enunciated is Ah Foong'$ca$e? 

The oase in A I B 1927 Sind 112^ was the 
decision of another Bench of this Court 
consisting of Kincaid J. 0. and Barlee 
A. J. 0. The following passage in the 
judgment disposes of the point: 

As regards the confession made to the Abkari 
Inspeotor it is good evidenoe. It is now settled 

1, Tillibai v. Emperor, (1926) 12 A I R Bind 70= 

82 I 0 161=26 Cr L J 1229=18 8 L R 75. 

2, Emperor v. Budhu, (1927) 14 A I H Bind 112 

=99 I 0 694=28 Or L J 162. 

8. Ah Foong v. Emperor, (1919) 6 A 1 R Oal 696 

=48 I 0 604=20 Or L J 24=46 Oal 411=22 

0 W N 834=28 0 L J 106. 


law that an Excise Officer is not a Police Officer 
within the meaning of the Evidenoe Aot : 46 Cal 
411$ and 1« 8 L R 76.» 

Thus bore again the decision of the- 
Bench is baaed upon Ah Foong's case® and 
tbe previous decision of our own Court. 
In 1926 however this specific point was 
considered by a Full Bench of the Bombay 
High Court in 61 Bom 78.* It was there 
held by tbe Full Bench that an Abkari 
officer who in tbe conduct of investigation, 
of an offence, punishable under tbe Bombay 
Abkari Aot, exercises the powers conferred! 
by tbe Code of Criminal Procedure, 1898,, 
upon an officer in charge of a police-station^ 
for the investigation of a cognizable, 
offence is s. police officer within tbe mean, 
ing of S. 25, Evidence Aot, 1872, and any 
confession made to such an officer in tbe 
course of his investigation under the 
Abkari Aot or the Criminal Procedure 
Code is inadmissible in evidenoe. The Full 
Bench overruled the oase in 28 Bom L B 
674® and differentiated the oase of Ah 
Foong Chinaman^ on tbe ground that Ah 
Foong's case® was under 8. 20, Opium Act 
which was entirely different from the pro. 
visions of the Bombay Abkari Aot. In the- 
judgment of Marten C. J. referring to Ah 
Foong’s case® it is stated *: 

In that case t-.be etptements of oo-acoused were 
ruled out because they were of a self exculpatory 
nature, and secondly, the deoision was based OU' 
8. 20, Opium Aot. In Bengal however there was 
no euoh amendment of S. 20, Opium Aot, as in 
Bombay. Exoiee Officers in Oaloutta have not- 
the powers of a Police Officer as in Bombay where,, 
by reason of the Amending Aot of 1912, Ezoise' 
Officers enjoy all tbe powers of a Police Officer 
under the Abkari Aot. 

The learned Judges in this oase relied!, 
very much on tbe case in 1 Oal 207® de¬ 
cided by Sir Biobard Garth, Kt., 0. J. and' 
Pontifex J. and the dictum of the learned 
Chief Justice in that case with respect to 
8. 25, Evidenoe Aot, wherein the learnecl' 
Chief Justice says : 

Its hnmane objcot is to prevent ocnfeesions ob¬ 
tained from aoonsed persons throngh any undue 
influence, being received as evidenoe against them 
...... I consider that the term ‘Police Officer^ 

should be read not in any strict technical sense,, 
but according to its more oomprehensive and. 
popular meaning. * _ 

4. Nanoo Sheikh v. Emperor, (1927) 14 AIR 
Bom 4=99 I 0 330=28 Or L J 122=61 Bom 
78=28 Bom L R 1196 (F B). 

6. Raphael Pereira v. Emperor, (1926) 18 A I R 
Bom 617=97 10 666=27 Or L J 1146=28 
Bom L R 674. 

6. Queen v. Hurribole Ohunder Ghose, (1876) A 
Oal 207=26 W R Or 36. 

• [in argumente, at p. 86 of 61 Bom.*—Si.J. 
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Again the learned Chief Jasbioe in 

another passage remarks : 

. . . .aod 1 think it better in oonstrning a Beo* 
tlon such ae 25 whiob was intended as a whole* 
some pioteotioD to the aooused, to oonstrue it in 
its widest and most popular signifioation. 

The prineiple of oonstruction enunoiated 
by the learned Chief Justioe of the Caloutta 
High Court in 1 Cal 207^ has been eon. 
sistently followed by several of the High 
Courts in India. In 22 Bom 23*5/ a Police 
Officer in a Native State was held to be a 
Police Officer within the meaning of S. 25, 
Evidence Act. In 15 1 C 800^ the Madras 
High Court held that a foreign Police 
Officer was a 'Police Officer’ within the 
meaning of S. 25, Evidence Act. These 
are merely two instances. The case in 46 
Cal 411^ itself which was the basis of the 
decision of our Court in 18 8 L B 75^ and 
A I B 1927 Sind 112^ and which bad been 
differentiated in the Full Bench case of 
the Bombay High Court, 51 Bom 78,^ 
came up for consideration before a Full 
Bench of the Caloutta High Court in 61 
Cal 607.^ It was there held by the Full 
Bench that an Excise Officer who in the 
conduct of investigation of an offence 
against the excise, exercises the powers 
conferred by the Code of Criminal Proce. 
dure upon an officer in charge of a police- 
station for the investigation of a cognizable 
offence, is a Police Officer within the 
meaning of S. 25, Evidence Act, and a 
oonfession made by an aooused person to 
such an officer is inadmissible in evidence. 
Ah Foong’s caae^ can therefore no longer 
be considered good law. The judgment of 
Mukerji J., one of the Judges constituting 
the Full Bench in the Caloutta case just 
referred to, is so remarkable an exposition 
of the law covering this point that I can 
do no better than to refer to the more 
important passages in this truly olassioal 
judgment. At p. 619 the learned Judge 
states : 

The ETideooe Aot ia now more than half a 
oentnr; bid and though it may not rank with 
'ancient atatntes’ In the senee In which that ex* 
pieealon ii need in forensic langnage, the principle 
will hold good that great regard onght to be paid, 
In oonstmlng a statute, to the oonstmotion which 
was pnt npon it by those who lived about the 
time or loon after it was made, beoanse tha 

T. Qne«n*Empress v. Nagla ELala, (1898) 39 Bom 
386. 

8. Pablio Proesontor v. Veeraraghava Filial, 

(1913) 16 1 0 eOOs-lB OzTjJ 638. 

9. Ameen BhaxU v. Emperor, (1984) 31 A I B Oal 

680=sl984 Or 0 641=160 I 0 681=86 Cr B J 
1071=61 Oal 607=69 0 ti J 666=86 OWN 
980 (F B). 


meaning which a partionlar word or expreseion 
bore In those days may have got mixed up or 
blnrred during the interval that has elapbed. 
From this point of view I regard the deoieion of 
this Court in 1 Cal 207^ a decision of very great 
importance. It ia true that the facts of that case 
were very different from those of the oases which 
have given rise to the present question .... But 
it seems to me that the most important aspect of 
the weighty prononneement of Oarth 0. J. in 
that case has not—and I say this with great rea* 
peot—been snffioiently appreciated in the case jnet 
oited: 13 Pat Dealing with one of the argn- 

ments addressed to the Court which was to the 
effect that the term 'Police Officer’ in 8 26, Evl* 
dence Aot, oomptised only that class of persona 
who ate called in the Calcutta Police Aot (Bengal 
Aot 4 of 1866) 'members of the police force’, 
Garth 0. J. said "on looking back to the Police 
Aot of 1861, it will be found that the term 
'Police Officer' as used in that Aot has generally 
the same meaning aa a member of the police force 
in the Aot of 1666; bat in construing the 36th 
section of the Evidence Aot of 1673, I consider 
that the term ‘Police Officer’ should be read not 
in any strict technical eenae, but according to the 
more oomptehenaive and popular meaning. 

Now, what is that more comprehensive and 
popnlar meaning which the term ‘Police Officer’ 
bore in those days 7 .... . The question is not 
how it is understood at present, but how it waa 
understood in or abont 1872. 

Afc pp. 628.629 the learned Judge after 
setting out the entire history of excise 
legislation between 1872 and 1934 oonti- 
nnes as follows : 

It was in this state of the law that, in 1873, the 
Evidenoe Aot was enacted and in that Aot the 
Legislature did not consider It neoessazy to indl* 
cate what special meaning, if any, was to be 
attaobed to the words 'Police Officer’, with regard 
to oonfeselon made to whom a most imperative 
rule of evidenoe was enacted. The only reason why 
they omitted to do so, in my view, was that at that 
time it was intended to express by that term all 
officers other than Magistrates who were entrnsted 
with the dnty of preventing and detecting orlmes 
and specially the latter. It ia tha natoze of the 
dnties, performanoe of which was likely to give 
oooBsion for improper influences being exercised or 
felt, and not any particular aversion for a parti* 
onlar department of pobllo service that most have 
moved the Legislatore in eoaoting the provision* 

I am therefore of opinion that if matters which 
previously did not fall within the category of 
crimes subsequently came to be reoogoisedas snob 
and on that offioeu have been appointed to dls* 
charge or have been vested with powers of dis* 
charging duties which a Polloe Officer had to 
disoharge in 1873, then whatever may he the 
name of the department to which snoh officers 
may have been attached, snoh officers must be re* 
garded as coming within the term 'Police Officers’ 
with regard to whom 8. 26, Evidenoe Aot, was 
intended to be applied. It ahonld be noted that 
in that seotlon the words used are 'as against a 
person aoonsed of any oflenoe.’ 1 can find no tea* 
son why in 1873 In respeot of an offence under the 
t hen Opiom Aet (18 of 1867) the Legislatore 

iO. Badha Elsbon Marwari v. Emperor, (1983) 19 
A I B Pat 398=1682 Or 0 766=146 1 0 388= 
84 Or L 7 1=13 P»t 46=18 P L T 637 (8 B). 
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ooald have tboagbt of ezoIudiDg a ooDfeaeion 
made to a member of the regular police force but 
not a ooDfesaioD made to an Abkari or ezoise 
officer, if eucb officer was in fact bolding an in* 
Teetigation into an ofionce and was ezeroieing 
such powers as a Police Officer is competent to 
czercise. The fact is that in those days he bad no 
such powers and so could not ezercise them. 
When in oourae of time be came to have powers 
and was able to ezeroiee them in respect of ofiences 
wbiob were not known to law in those days and 
only subsequently came to be regarded as such, 
such an officer, when so aoting, is an officer for 
whom the term ‘Police Officer’ used in 8. 26,Evi* 
denoe Act, was meant. 

Indeed after such a masterful exposition 
as is oontained in the judgment of 
Mukerji J., I feel it would be pure pedan. 
try on my part to attempt to adduce 
further arguments in support of the pro* 
position that an Abkari OflBoer, investigat¬ 
ing an offence against the Bombay Abkari 
Act in exercise of the powers conferred 
upon him in Ch. 9 of the Act, is a Police 
Officer within the scope of 8. 25, Evidence 
Act. I would therefore answer the ques¬ 
tion referred to the Full Bench in the 
affirmative. As a consequence, the deoi. 
siona of this Court reported in 18 8 L R 
75^ and AIR 1927 Sind 112^ must be 
considered as overruled. 

Dadiba C. Mehta J.—I agree. 

Rupohand Bilaram Ag. J. C.—Under the 
English law, a confession made to a per¬ 
son in authority is inadmissible in evi¬ 
dence except on proof that it was free and 
voluntary; and the expression ‘a person in 
authority” is said to include the prosecu¬ 
tor, officers of justice, and other persons 
directly connected with the prosecution. 
An excise officer investigating a case is as 
much a person in authority as a police 
officer investigating a case. Before the 
passing of the Indian Evidence Act, the 
law in India on this point was the same 
as in England: see (1868) 1 Bang L B 
(O 8) Cr 15.^^ Ss. 24 to 28, Evidence Act, 
however lay down somewhat different 
rules relating to the admissibility of con¬ 
fessions. 

Section 24 declares that a confession 
made by an accused person is irrelevant in 
a criminal proceeding if in the opinion of 
the Court it has been caused by an induce, 
ment, threat or promise proceeding from 
a person in authority if in the opinion of 
the Court suoh threat, inducement or pro¬ 
mise is sufficient to give the accused per. 

11. Queen v. Nabadwip Ohandra Goswami, (1868) 
1 Bang L R (0 8) Or 16=16 W R Or 71n=17 
W B Or 86n. 


son grounds which would appear to him 
reasonable for supposing that by making 
it be would gain an advantage or avoid an 
evil of a temporal nature in reference to 
the proceedings against him. S. 25 xen- 
ders inadmissible a confession made to 
a Police Officer, and S. 26, which follows, 
renders inadmissible a confession made by 
any person while be is in the custody of a 
Police Officer unless it be made in the 
immediate presence of a Magistrate. Ss. 27 
to 31 provide for certain exceptions to the 
roles laid down in Ss 24 to 26 of the Act 
and deal with the effect of a confession 
upon persons other than the maker 
thereof. 


The expression "Police Officer” is not 
de6ned in the EWdenoe Act or in any 
other Act of the Government of India, and 
it has been held from the earliest times 
that the expression "Police Officer” is not 
to be read in a technical sense but in its 
more oomprebeoeive and popular meaning : 
per Garth 0. J. in 1 Cal 207.® In that 
case it was held that a confession recorded 
by an Inspector of Police, in whose custody 
the prisoner was, was not rendered admis. 
sible in evidence in oonsequeoce of such 
confession being subsequently signed and 
acknowledged by the prisoner in the pre¬ 
sence of the Deputy Commissioner of 
Police at the Police Office and being 
received and attested by the Deputy Com¬ 
missioner in his capacity as Magistrate 
and Justice of the Peace. It was pointed 
out that the fact that the Police Offi* 
cer was also a Magistrate did not alter the 
effect of S. 25 as it did not make him the 
less a Police Officer and that as he could 


ot separate his functions as Police Officer 
nd Magistrate, he was not a Magistrate 
rithin the meaning of 8 26 of the Act. 
L year later, a point again arose in the 
laloutta High Court in 1 0 L B 21, 
whether the expression "Police Officer in 
25 of the Act should not be limited to a 
^oUce Officer investigating the case in 
rbioh the confession was made. Ainslie J. 
efused to accept that contention. At 
,ana QO f.hn iflamnd .Tiidsa has said S 


It appears to me that 8. 26 ahowa that this w 
ot the true oonatruotion of 8. 25. That aeotion 
eala with oonfeaelona made In the preeenoe of a 
’oUoe Officer who has the custody of an aoonsen 
eraon, that ia of a Police Officer who is oon- 
erned more or leaa in the inveatigakion of tne 
aae: and those oonfeaaiona are »b?^'****y 
luded, whether made to a Polioe Officer or to 


3. In re Hiran Miya, (1878) 1 0 B B 21. 
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any other person, unless made In the immediate 
presence o( a Magistrate. This section would 
necessarily include 8. 26 if It is to be read as sug* 
gested, and thus make it useless. But this could 
not be intended, and therefore it is clear that the 
proper oonstruotion is one that excludes conies* 
sloDS to a Police Officer under any oircumetances 
or to anyoneeide, while the person making it is ina 
position to be iofluenced by a Police Officer, unless 
the free and voluntary nature of the confession is 
secured by its being made in the immediate pre* 
senoe of a Magistrate, in whioh case the conies* 
slog person has an opportunity of making a 
statement unoootrolled by any fear of the police. 

Both these ruliags are good law np to 
the present day, and lay down that the 
expression “Police Officer” is not to be 
read in its teobnioal sense. The case before 
ns is to a certain extent the converse of 
the case in 1 G L B 21.^^ We are not asked 
to limit the meaning of the expression 
“Police Officer” to a Police Officer investi. 
gating a case bat to extend its meaning to 
an officer who is not in its technical sense 
a Police Officer bat who is exercising the 
duties of a Police Officer in investigating 
the very case in which the confession is 
made. Under S. 41, Bombay Abkari Act 
5 of 1878, an Abkari Officer answering a 
certain description is empowered to investi¬ 
gate a crime against the Abkari Act and 
while doing so be is clothed with the 
powers and duties of a Police Officer. He 
may record statements, arrest an offender 
and send him to a Magistrate for trial. 

Whatever reasons existed for indnoing 
the Legislature to make a departure from 
the English law and exclude a confession 
made to a Police Officer apply with equal 
if not greater force to an officer who is 
clothed with powers of a Police Officer 
and is actually engaged in the investiga- 
tioo of a crime in respect of whioh the 
confession is made to him. In such a case 
it is often the word of the investigating 
officer that the confession was not impro. 
perly induced against the word of the 
acoused that it was so induced. The 
interests of justice require that there 
shouid be no controversy between the 
proseontioD and the accused on a point of 
such vital importance. If the expreseion 
“Police Offioer” has during the last fifty 
or eixty years not been limited to its 
technical meaning, there is no reason why 
it should nob be so interpreted as to include 
within its ambit an Abkari Officer wbO| 
though not a Police Officer strictly so 
called, is clothed by the Bombay Legisla. 
tare with the powers and dnties of a Police 
Offioai in the investigation of a crime 


against the Abkari law. When investi. 
gating a crime against the Abkari law, the 
Abkari Officer is in effect a Police Officer. 
Unless this expression is so interpreted, it 
will lead to considerable difficulties not 
only in the interpretation of Ss. 25 to 26, 
Evidence Act, but also of S. 162, Criminal 
P. C. That section prevents a Police 
Officer from getting statements recorded 
by him during the course of an investiga- 
tion signed by the persons making them, 
and prohibits the use of such statements 
at the trial except by the accused on oer. 
tain conditions and for certain purposes 
mentioned in the Proviso to that section. 

It would be wholly anomalous to hold 
that an Abkari Officer when investigating 
a case under the powers vested in him is 
not a Police Officer within the meaning of 
8. 162, Criminal P. 0., that he may record 
statements whioh may be signed by the 
persons making them and that such state, 
ments may be need at the trial either by 
the Crown or by the accused without res. 
triotion. It is a well recognized canon of 
construction that the more literal con. 
struotion ought not to prevail if it is 
opposed to the intentions of the Legisla¬ 
ture as apparent from the statute, and if 
the words are sufficiently flexible to admit 
of some other oonstruotion by which the 
intention will be better appreciated : (1881) 

6 A 0 114‘® at page 121; (1881) 17 Oh D 
746** at page 750 and (1883) 22 Ch D 142** 
at page 148. Both these oiroumstanoes 
exist in the present case. The main inten. 
tion of the Legislature was to exclude a 
confession made inter alia to an investi- 
gating officer, whether called a Police 
Officer or not, without proof that such 
oonfessioQ was improperly induced, and 
the expression “Police Officer” which is 
not defined is sufficiently flexible to include 
an officer performing the duties of a Police 
Officer although not technically a Police 
Officer. For these reasons, and for the 
reasons given by my learned brother, 

1 agree that the answer to the question 
referred to us should be in the affirmative 
and that the decisions of this Oourt in 18 


18. OaledoDiaa Railway Oo. v. North British 
Railway Oo., (1681) 6 A 0 114=^99 W B 686. 

14. Ex parte Walton: In re Lavy, (1881) 17 Oh D 
746—60 L 7 Oh 667^46 L T l=s80 W B 896. 

16. Bpeooer v. Metropolitan Board of Works, 
(1888) 99 Oh D 149=69 L 7 Oh 949=47 Ii T 
469=81 W B 847. 
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S L R 75^ and A I R 1927 Sind 112® 
must be considered as overruled. 

d.s./r K. Answer in affirmative^ 

A. 1. R. 1938 Sind 6 
Haveliwala j. 

Rahimbux Haji Karimhux —Plaintiff. 

V. 

Secretary of State — Defendant. 

Suit No. 174 of 1935, Decided on 23rd 
April 1937. 

(a) Land Acquicition Act (1894), S. 9(3) — 
Failure to serve notice not wilful or perverse 
—Subsequent proceedings are not void. 

Colleotor'e failure, when it ia cot wilful or 
perverse to serve notice of intended acquisition 
on the occupier or the owner as required bj 
B. 9, 01 (3), and in the manner laid down in 
S 45, does not make the subsequent proceedings 
void \ A I E 1920 Mad 417 ; 30 Cal 576 and 
AIR 1919 All 360, Bel. on; 11 C LJ 613, 
Dieting. [P 6 0 1] 

(b) Principal and Agent — Crown —Duty of 
agent —Duly imposed by law — Secretary of 
Slate is not liable for tortious acts of Govern* 
ment servant, while they were performed in 
exercise of their duty. 

When the duty to be performed is imposed by 
law and not by the will of the party employing 
the agent, the employer is not liable for the wrong 
done by the agent in such employment. Hence the 
Secretary of State will not be liable for torts or 
acts of negligence committed by Government ser¬ 
vants while performing acts done in the exercise 
of powers which are usually termed sovereign : 
AIR 1938 Sind 181 and AIR 1936 Sind 130, 
Bel. on; A I R 1936 Peek 198, Ref. [P 8 0 2] 

Hakumatrai M. Eidnaui— for Plaintiff. 

Partabrai D. Punwani, Advooate.General 

— for Defendant. 

Judgment. — This snifc arises out of 
the following oiroutnetanoes: The plaintiff 
Rahimbux Haji Kaiimbux was doing busi. 
ness in Karachi in 1919 in the name of 
Rahimbux Kaderbux. He had dealings 
with one Malookohand Premohand. In the 
course of his dealings, Malookohand Prom* 
ohand was indebted to him in the snm of 
Bs. 8,000. Malookohand executed a mort. 
gage deed of his undivided share in the 
agricultural land in dispute bearing Survey 
Nos. 367 and 361 Deh Thano, Tapo 
Thano, Talaka Karachi, in favour of the 
plaintiff. The mortgage deed Ex. 5/1 is 
dated 14th October 1920 and it was duly 
registered in the office of the Bub-Registrar 
at Karachi. It appears that one Choogalal 
Sagarmal had applied to the Court of the 
Judicial Commissioner at Karachi for 
execution of the decree against the heirs 
and legal representatives of Malookohand 


by attaching equity of redemption in the 
land in the suit. Plaintiff then filed an 
application in those execution proceedings 
praying that he was a mortgagee and that 
the property should be sold free of mort. 
gage and subject to his mortgage right 
being shifted to the sale proceeds. This 
was agreed to by all the parties concerned 
in those proceedings and the property was 
sold on that condition at the Court auction. 
Plaintiff purchased the property on 24th 
January 1924 and got the sale certificate 
dated 3rd April 1924 which is Ex. 5/2. 
His case is that he was put in possession 
of the land by the Court officials. Malook. 
ohand was not the owner of the whole 
plot of land but bad a small share in an 
undivided share in the plot. Then the 
plaintiff left Karachi in the beginning of 
1925 and he was away trading in Bombay 
and Arabia. He returned to Karachi in 
about 1934 after a lapse of about nine 
years. He had not put anybody in posses, 
sion of the land in question and there was 
no occupier of the land on his behalf. 
'When be returned to Karachi in 1934, he 
made inquiry about the land from the 
Tapedar when he was told that the land 
was acquired under the Land Acquisition 
Act for the North Western Railway. He 
was also informed at the office of the 
Land Acquisition Officer that the compen. 
sation money amounting to Rs. 1,418 was 
paid to Manekbai, widow of Malookohand. 

Now it appears there were three oo. 
owners who jointly owned a share of 
11 3/4 pies in the land in suit, so Malook. 
ohand had a small share in 11 3/4 pies. 
Names of these oo.owners in the land had 
appeared on the Record of Rights Ex. 5/5 
and the compensation money was paid to 
these three co-owners in their proper, 
tionate shares. Plaintiff's complaint is 
that be was a mortgagee by a registered 
deed which was duly registered and that 
ha was the purchaser at the Court auction 
and that this Hon’ble Court did not com. 
munioate the fact of bis purchase to the 
Collector as required by B. 135.fl, Bombay 
Land Revenue Code, with the result that 
the plaintiff's share was not entered in 
the revenue record as the owner of the 
aforesaid land. His further complaint is 
that no notice of the acquisition was served 
on him and the Land Acquisition Officer 
wrongly acquired his land without notice 
to him and paid the compensation money 
to a wrong party, viz. the widow of 
Malookohand Premohand. On his return 
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to Karachi he gave notice to the Collector 
of Karachi which is Ex. 5/12 and to the 
Agent. North Western Bailway, which is 
Ex. 5/13, bat there was no reply from any 
-of them to his demand. The plaintiff 
therefore prays that the Land Acquisition 
■Officer had failed to exercise dae care in 
ascertaining the party to whom the pro. 
perty belonged and that the property was 
not validly acquired as no proper notice 
was issued to the plaintiff. He therefore 
.prays that the Secretary of State be 
■ordered to band over the possession of the 
land in the suit and pay compensation for 
use and occupation at the rate of Bs. 90 
per year or in the alternative Bs. 2,050 as 
•compensation for the wrongful acquisition. 

The defendant by their written state¬ 
ment state that Survey Nos. 357 and 36l 
were among other numbers noti6ed for 
acquisition under the Commissioner’s Noti¬ 
fication No. 697 dated 27th July 1922 and 
an aggregate area of 7 acres and 2 ghuntas 
was acquired after an award under 8. 11 
•of the Act was made by the Land Acqui. 
•eition Officer on 25th February 1923. They 
farther state that the Land Acquisition 
Officer did not know, nor had any reason 
to believe that the plaintiff was in any 
V7ay interested in the land and that the 
4nortgage and the sale in the plaintiff’s 
'favour were not shown in the Record of 
Bights and that as the names of the three 
•co-owners appeared in the Beoord of Bights 
they were duly served with notices as 
required by the Act. They further contend 
that after due notices to the proper parties, 
tibe land was acquired, and the money paid 
bona fide and in ignorance of the plaintiff's 
interest in the land, and that no notice 
•could be served upon the plaintiff in view 
•of the fact that his name did not appear 
anywhere as an interested party. Other 
■contention is that even if it be held that 
'the Land Acquisition Officer was negligent 
'in not properly making inquiry about the 
plaintiff’s claim, the defendant would not 
be liable for any negligence or omission of 
•duty of the subordinate officers engaged in 
the public service. They further plead 
that the suit is time-barred as it was filed 
-on 9th November 1935. 

The following issues were raised : (l) 
What was Malookoband's share in the 
Burvey Nos. 357 and 361, Deh Thano 
ITapo Thano, Taluka Karachi ? (2) Wbe. 
■ther the statomants in Paras. 2 and 3 of 
the plaint are proved ? Did the plaintiff 
eusquiie the ehare of Malookehand ia the 


aforesaid land and get a sale certificate 
from the Court as alleged ? (3) Whether 
the land has been validly acquired by the 
defendant ? (4) Whether the suit is time, 
barred ? (5) What relief, if any, is plain, 
tiff entitled to ? (6) General. 

So far as Issues 1 and 2 are concerned, 
facts are not in dispute. The only impor. 
tant issue is: whether the land has been 
validly acquired by the defendant. Ex. 5/4 
dated 27th July 1922 is the notice 
published in the Sind Official Gazette that 
the land in question among other lands 
were acquired for a public purpose, viz. 
for the North Western Railway, Karachi, 
Exs. 5/6 and 5/7 are the notices issued by 
the Land Acquisition Officer to the owners 
whose names appear on the Record of 
Rights and extract Ex. 5/5, as pointed out 
above, shows the names of the co-owners 
Malookehand Premohand, Malookehand 
Roohimal and Bamji Pethabhoy. Farther, 
notices of this acquisition were published 
in the local papers. Ex. 5/10 is the cutting 
of the “Daily Gazette" dated 28th March 
1925 and Ex. 6/11 is a copy of 'Sind 
Sudbar' dated 28th March 1926. There, 
fore it is clear from these exhibits that 
the Land Acquisition Officer as provided 
by S. 6 of the Act bad complied with the 
provisions of law in issuing the notices to 
the persons who were known or believed to 
be interested in the said properties as 
required by S. 9, Land Acquisition Act* 
Cl. 3 of B. 9 says : 

The OolUotor shall also ssrve nobice to the 
same effect on the occupier (if any) of each land 
and on all snoh persons known or believed to be 
interested therein, or to be entitled to aot for 
persons so interested as reside or have agents 
aathocized to receive service on their behalf, 
within the revenne district In which the land la 
situate. 

There is no serious dispute before me 
that the notices were served on these 
parties; the parties appeared before the 
Land Acquisition Officer and accepted the 
award made in their favour. But what is 
disputed is that the plaintiff was not 
served with a notice though be was a 
registered mortgagee, and had purchased 
the property at the Court’s auction and in 
the absence of the notice to him it could 
not be said that the land was validly 
acquired. The evidence shows that there 
was no occupier of the land and that the 
plaintiff bad not left anybody in charge of 
the land. The plaintiff did not own the 
whole land.hot owned an undivided share 
along with two others. That being so, the 
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Land Acquisition Officer could not have 
known as to who was the real owner 
except through public records, viz, the 
Record of Rights. Even assuming for the 
purpose of arguments that the Land 
Acquisition Officer failed to make inquiry 
and to give notice to the plaintiff as 
contended, it has been held in 43 Mad 280,^ 
following 30 Cal 576,^ that the Collector’s 
failure to serve notice of the intended 
acquisition on the occupier or the owner as 
required by 8. 9, Cl 3 and in the manner 
laid down in S. 45 does not make the 
subsequent proceedings void. These cases 
find support in another case reported in 
61 I C 501® where it was held : 

Where in acquieition prooeedioga the Oolleotor 
wilfully and perversely abataine from giving the 
necessary notice to the owner of the land under 
B. 9 (3), Land Acquieition Act, hia proceedings 
oannot be considered bona fide and are inoperative 
In vesting the land in Government : but where, 
through mere inadvertence or mistake, a person 
interested has not had notice served upon him, 
the proceedings are not thereby invalidated. 

It is neither suggested nor shown here 
in any way that the Land Acquisition 
Officer wilfully and perversely abstained 
from giving notice to the plaintiff. This 
is not a case in which the principle laid 
down in 11 C L J 612,* viz. : 

When statutory rights of an exceptional oharao* 
ter have been created, the conditions prescribed by 
the Statute for the exercise of such rights must be 
strictly fulfilled, and If an attempt is made at 
merely nominal oomplianoe with the provisions 
of the Statute in the exercise of such rights, the 
Courts are not powerless to aSoid relief to a 
person who is aggrieved by the adoption of such 
a course, 

can be invoked. The Land Acquisition 
Officer did everything that a reasonable 
man conld have done. He took the names 
of the co-owners from the revenue records. 
How could he have thought that an 
undivided small share of an undivided 
whole was mortgaged to some one. It was 
not the question of the whole plot. It was 
the negligence of the plaintiff himself that 
be did not take steps to have his name 
brought on record, and the Land Acquisi. 
tion Officer gave notice of acquisition to 

1. Eastuii Pillai v. Municipal Council, Erode, 
AIR 1920 Mad 417=68 1 0 646=43 Mad 260 
=37 M Ii J 618. 

9. Gangs Bam v. Secy, of State, (1908) 80 Cal 
676. 

8. Seoy. of State v. Qamar All, AIR 1919 All 
360=61 I 0 601=16 A L J 669. 

4. Baghnnath Das v. Oolleotor of Dacca, (1910) 
11 0 Xi J 613=6 1 0 467. 


those who were shown on the record. The 
declaration made by Government under 

5. 6 is conclusive evidence that the land 
was needed for the public purpose and the 
award having been made, the land vested* 
absolutely in Government free from all 
incumbrances under S. 16. Therefore the 
contention that the land still remained ae 
that of the plaintiff in the absence of the- 
notice has no substance. 

Then it was argued that under 8. 3v 
T. P. Act, registration of the mortgage of 
the plaintiff was a constructive notice to 
the defendant and the Land Acquisition 
Officer should have made inquiry at the- 
Registration Office as to whether tbere- 
was any mortgage on the land or not.. 
But it is clear that the fact of registration^ 
does not appear in the Record of Bights, 
and it is admitted by the plaintiff himself 
that he did not take any steps to have th& 
mortgage registered in the revenue reoords- 
and also be bad not taken any steps for 
mutation to be effected to bis name. It- 
was the duty of the plaintiff to have bis 
name brought on the Record of Bights as 
one of the co.ownera of the land. Assum¬ 
ing for a moment that the Land Acquisi¬ 
tion Officer did not make inquiry at the 
Registration Office and this Court failed to 
inform the Collector as required by the 
Land Revenue Code of the purchase of tbs^ 
plaintiff and the officers were negligent in> 
their duties, still, as the law stands at- 
present, the defendant could not be held 
responsible in damages for the negligence 
of their subordinate servants. When the 
duty to be performed is imposed bylaw 
and not by the will of the party employing 
the agent, the employer is not liable for 
the wrong done by the agent in such 
employment and the Secretary of State 
will not be liable for torts or acts of 
negligence committed by Government ser. 
vants while performing acts done in the 
exercise of powers which are usually 
termed sovereign: vide 27 8 L R 142® and 
30 8 L R 314.® Therefore the claim of the 
plaintiff fails. The remedy, if any, the- 
plaintiff may have against Malookohand’s- 
widow and heirs, who are alleged to have* 
wrongly taken the compensation money 
and against the officer concerned as au 
individual, and not in bis character of a 

6. Badbakiehen v. Seoy. of State, AIR 1939- 
Siod 181=186 I 0 617=27 S D B 149, 

6. Youeif Abid v. Seoy. of State, A I B 1936 Bind 
180=164 1 0 671=80 8 D B 814. 
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servant of the Crown. It has been held in 
AIR 1936 Pesh 198^ : 

Odcc oompensaiioQ bas been awarded under the 
Aot and either no reference bas been made to the 
Oourt or a reference has been finally decided, the 
Secretary of State and bia agents have no further 
liability but the liability of any person who bas 
received the whole or any part of the oompensa- 
tion to pay the same to the person lawfully enti* 
tied thereto is not afieoted. 

On the iBBue of limitation, the Buit is 
clearly barred under any of the Arts. 2,17, 
36 or 120, Lim. Act, as the award was 
made in 1928 and the suit was filed in 
1935. As to the costs, I am satisfied that 
the plaintiff was absent from Karachi for 
a period of 9 years and was doing business 
in Bombay and Arabia. He came to know 
of tbe acquisition of bis property and the 
compensation money paid to the widow of 
Malookoband on bis return to Karachi in 
1934, No doubt be loses the suit on the 
legal grounds urged on behalf of tbe defen. 
dant and also loses the compensation 
money of Bs. 1,418 owing to tbe negligence 
of tbe Court officials in not informing tbe 
Collector as required by the provisions of 
tbe Land Revenue Code. Therefore under 
the special circumstances of the ease, 
1 make no order as to costs. 

B.D./R E. Suit dismissed. 

7. Muradhhau v. Abdul Bazlq, AIR 1986 Feeh 
198=::166 I 0 924. 

A. !. B. 1938 Sind 9 
Rupohand Bilaram Ao. J. C. 

AMD LOBO J. 

Minho wd. Mohano 

V. 

Emperor. 

Criminal Bevn. Appln. No. 120 of 1937, 
Decided on 23rd July 1937. 

(•) Interpretation of Statute* — Statute to 
be eon*trued literally unici* aeclion i* repug¬ 
nant to general intent or another eection 
cute down meaning. 

It is a oardfcal rule of coostruotion that a eco- 
iion of a statute muet beocustrued literally ooleea 
(1) the seotion iteelf is Tepugnaot to tbe general 
pnrpoae of tbe Aot, and (2) there ia aome other 
■eotion which cute down its meaning \ {1882) 8 
QB D 247, Bel. on. [P 10 0 9] 

(b) Interpretation of Statute* — Marginal 
notae hare no value. 

Marginal note Is of no value in Interpreting 
a section : (/d6d) 87 L J O P 226, Bel. on. 

[P 10 0 9] 

(c) Sind Frontier Regulation (3 of 1892), 
Ss. 8, 12 and 13 — S . 13 ia not repugnant to 
general proviaiena of etaiute—No limitation 
aa to when the pewara under S. 8 ehould be 
ozarcisad—Se. 8, 12 and 23 can bo racoociled 


with each other — Public Proaecutor may 
withdraw under S. 13(2)from Seaaiona Court, 
even if Commiaaioner or District Megiatrate 
exerciaed hi* diacretien after trial in that 
Court commenced. 

There is nothing in (bo statute iteelf whiob 
ebows that 8. 13 is repugnant to its general pur* 
pose. There is also nothing in 8. 12 or any other 
eection which cuts down tbe meaning of the very 
wide words intentionally used by tbe LegUlaiure 
in S. IS. 8s. 13 and 13 muet be read along with 
and in tbe light of 8. 8 which is (be general sec¬ 
tion empoweriog tbe Commissioner in Sind and 
the District Magistrate to refer oases to a Council 
of Elders. This 8. 6 puts no limitation of time 
within which each powers may be exercised. 
This power may be exercised before a case is 
ohallaned in Oourt or before tbe oaee is sent up 
to the Seaeions Court, or it may be exercised after 
tbe dial of such a case has commenced in that 
Court. [P 10 C 9) 

All the three sections are easily reoonoilable. 
That being so, there is no reason why (be very 
wide words of 8. 13 should not receive their full 
and proper meaning. Thus B. 13 permits tbe Pub¬ 
lic Prosecutor to withdraw in the Beeeions Court 
from tbe prosecution of an accused person at any 
time before an order of oonviotioo or acquittal bas 
been passed even though tbe Commiesioner or 
District Magistrate bas not exorcised bis discre¬ 
tion to refer the case to the Oonnoil of Elders, 
before tbe trial in that Court oommenoed. 

[P 11 C 11 

(d) Sind Frontier Regulation (3 of 1892)-, 
Sa. 12, 13—Offence punishable with death or 
traneportation for life—Trial only commences 
when case is proceeded with in Seailons 
Court. 

Where an aeonsed person is charged with an 
offence punishable with death or traneportation 
for life, his trial really oommeooes when tbe oaee 
is proceeded with in tbe Sessions Oourt. Tbe 
enquiry before tbe committing Magistrate Is of a 
preliminary nature and therefore there oan be no 
objeotion to the case being referred to a Oounoll 
of Elders without moving the Court to stay its 
hands. [P 11 0 1} 

D. N. O'SollivaD, as Amious Curi® ~ 

for Aooused. 

PartabraiD. Panwani, Advocate.Qeoeral 

— for the Crown. 

Rapchand Bilaram Ag. J. C. — Tbe 
aocas'^d Minbo wd. Mohano was being 
tried before the Additional Sessions Judge 
of Sukkur for an offence punishable under 
8. 802, I. P. 0. After three witnesses were 
examined in tbe Sessions Court the learned 
Pnblio Prosecutor applied for an adjourn, 
ment of tbe case stating that be intended 
to move the District Magistrate to permit 
him to withdraw tbe case from tbe Sessione 
Court so that it may be referred to tbe 
Council of Elders for decision under the 
provisions of the Sind Frontier Begulatlon 
(3 of 1892). Tbe case was adjourned and 
at tbe adjourned bearing, tbe learned Pub. 
lie Froseoator applied for withdrawal ol 
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the prooeediBga under the provisions of 
S. 13 of that Act. The learned Judge aocor. 
dingly passed an order under Cl. (2) of 
that section staying the proceedings so 
as to enable the District Magistrate to 
refer the case to the Council of Elders. 
In the Sessions Court, the accused was 
represented by a pauper pleader and he 
objected to the passing of the order under 
Cl. (2). His contention was that 8. 13 
was controlled by S. 12 and that the case 
could only be withdrawn from the Ses¬ 
sions Court if the Commissioner in Sind 
or the District Magistrate, as the case 
may be, exercised his discretion to refer 
the case to a Council of Elders before the 
trial in that Court had commenced, al¬ 
though the case might actually be with, 
drawn after the trial had commenced. On 
that ground, he prayed that the case of 
the accused be referred to this Court in its 
revisional jurisdiction for decision upon 
that point and this has been done. At 
our regiuest Mr. O'Sullivan has argued the 
case on behalf of the accused as amicus 
■curiae. We have carefully considered the 
able arguments advanced by him. We 
are however of the opinion that the order 
passed by the learned Additional Sessions 
Judge was perfectly correct and should be 
maintained. 8.13 of the Begulation reads 
as follows : 

(1). In any trial before a Court of Beeeion the 
F. P. may, when Inatruoted in writing in that 
‘behalf by the Oommiaeioner, Bind, or the Distriot 
Magiatrate at any time before the order of oon- 
^iotion or acquittal has been made with reepeot 
to any aoonaed person, withdraw from the prose- 
oution of that person, in order that the ease may 
be referred to a Council of Elders. (2) The Ses¬ 
sions Judge shall thereupon stay proceedings with 
reepeot to that person, and the Distriot Magistrate 
shall refer the oaae to a Coucoil of Elders. (3) A 
.person in reepeot of whom the Sesaolne Judge has 
stayed proceedings under the section shall sot be 
liable to be tried again before Court of any of the 
•classes mentioned in S. 6, Criminal F. 0., either 
lor the same offence or on the same faota for any 
other offence. 

There can be no doubt that this section 
is couched in the widest terms and permits 
the Public Prosecutor to withdraw from 
the prosecution of an accused person at 
any time before an order of conviction or 
acquittal has been passed in respect of 
euoh person. The learned advocate has 
urged that this section is controlled by 
iihe provisions of S. 12 of the Begulation. 
That section reads as follows : 

The powers conferred by 8. 8 on the Commis- 
-fiioner in Sind and the Distriot Magistrate may 
■be exercised by them respeotively in oases oom- 
■laitted to the Court of Session at any time before 


the trial before that Court has oommenoed, and 
in oases pending before any Court iufetior to the 
Court of Session at any time before an order of 
committal to the Court of Session has been made. 

The learned advocattO has laid consider- 
able stress on the marginal note of that 
section which reads: "Time for exercising 
power of reference to Council of Eldars". 
And he has contended that the words 
'may be exercised' in 8. 12 mean ‘shall be 
exercised'. Now it is a cardinal rule of 
construction that a section of a statute 
must be construed literally unless (1) the 
section itself is repugnant to the general 
purpose of the Act, and (2) there is some 
other section which outs down its meaning: 
see the observations of Jessel, M. B. in 
(1882) 8 Q B D 247^ at p. 253. There 
can be no doubt that there is nothiug in 
the statute itself which shows that 8. 13 
is repugnant to its general purview. The 
object of enacting this statute was to pre¬ 
vent blood, feuds, and bring about peace 
between the parties concerned. There is 
also nothing in 8.12 or any other section 
which outs down the meaning of the very 
wide words intentionally used by the 
Legislature in 8. 13. With regard to the 
marginal note relied upon by the learned 
advocate, it is sufficient to observe that a 
marginal note is of no value in interpreting 
a section. As pointed out by Bovill 0. J. 
in (1868) 37 L J G P 226^ at p. 230 : 

Indeed it is difficult to see how the marginal 
notee oould ever be used in the oonstruotion of 
Acts of Parliament seeing they are not put there 
by the Legislature or assented to by them. 

The argument that the words *may be 
exercised' should be interpreted as 'shall 
be exercised' is also not well founded. 
8s. 12 and 13 must be read along with 
and in the light of 8. 8 which is the general 
section empowering the Commissioner in 
Sind and the District Magistrate to refer 
oases to a Council of Elders. It provides 
that if in their opinion it is inexpedient 
that the question of the guilt or innocence 
of any person or persons accused of any 
offence punishable under the Penal Code 
with death or transportation for life or of 
any of several persons so accused should 
be tried by a Court of Session, they may 
refer the question to the decision of a 
Council of Elders. This section puts no 
limitation of time within which such 
powers may be exercised._, 

1. Nath ▼. Ramplln, (1882) 8 Q B D 247=61 

L J Q B 177=30 W R 346=46 J P 692. 

9. Olaydon v. Green, (1868) 37 L J 0 P 926 8 

G P 611=18 L T 607=16 W R 1126. 
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Now this power may be exeroised before 
a ease is oballaoed in Coart, or it may be 
exercised before tbe case is sent up to the 
Sessions Court, or it may be exercised 
after tbe trial of such a case has com¬ 
menced in that Court. The Begulation is 
silent with regard to what is to happen if 
the District Magistrate exercises his dis¬ 
cretion of referring a case to the Council 
of Elders before it is ohallaned, and tbe 
Teason is obvious. It is hardly arguable 
that if orders are passed referring the case 
of an accused person to a Council of Elders 
the accused will be sent up to a Magis¬ 
trate. But where a case was sent up be. 
^ore a Magistrate or was committed to the 
Court of Sessions but no trial had com. 
menoed in that Court, it was necessary for 
the Legislature to make provision em. 
powering the Commissioner in 8ind and 
the District Magistrate to refer tbe case 
to a Council of Elders. 8. 12 was evi- 
<dently intended to empower a reference 
to the Council of Elders without tbe 
Court seised of the case being moved to 
stay its hand, tbe order of reference 
/>perating as a bar to further proceedings 
in Court. In this connexion it is to be re¬ 
membered that where an accused person 
is charged with an offence punishable 
with death or transportation for life, his 
trial really commences when the case is 
proceeded with in the Sessions Court. Tbe 
inquiry before the committing Magistrate 
is of a preliminary nature and therefore 
there could be no objection to tbe case 
being referred to a Council of Elders with¬ 
out moving tbe Court to stay its hand. 

Where however the trial of an aocnsed 
iwrson had commenced in tbe Court of 
SessioD, it was intended that before snob 
a case was referred to a Connoil of Elders 
the Sessions Court should be moved to 
stay its band. And it is for that purpose 
that 8. 13 appears to have been enacted. 
All tbe three sections are easily re-oon- 
oilsble in tbe manner referred to above. 
That being so, there is no reason why tbe 
very wide words of 8. 13 should not re¬ 
ceive their full and proper meaning. As 
tbe order of the learnt Judge can be 
upheld upon tbe above oonsideratione, it is 
fiot necessary for us to go into the further 
question whether we have power to revise 
an order passed by tbe Sessions Court in 
porsiianoe of the Bind Frontier Begulation. 
We aooordiogly reject this application. 

B.D./B.S. Applioation tejeoied. 


A. I. R. 1938 Sind 11 

Havbliwala j. 

Eanyalal Tikamdas — Plaintiff. 

V. 

Mahomed Idris Abdullah — Defendant. 

Suit No. 193 of 1935, Decided on 29fch 
January 1937. 

(a) Malicious Prosecution — Essentials of— 
Burden of proof-~Existence of malice is 
question of fact—Want of reasonable and 
probable cause is not in itself evidence of 
malice. 

In order to suooeed in a case of malioioua prose* 
cation, the person suing has to prove that he was 
innocent and hie innocence was pronounced by 
a tribunal, that there was a want of reasonable 
or probable cause for the prosecution and that 
tbe pcooeediogs were initiated by a malioious 
spirit, that is from indirect or improper motives 
and not in furtberanoa of justice. But tbe burden 
lies on the person suing to prove want of reason¬ 
able and probable cause and the existence of 
malice. Malice, like iotentioo or motive is a 
state of one’s mind known to himself. The 
existence of malice is purely a question of fact to 
be gathered from the oiroumstanoes of tbe oase 
and the oonduot of the parties, and the absence 
of a reasonable and probable oauae is not by 
itself sufficient evidence of malice : A I R 1927 
Lah 120 \ AIR 1932 Bom 269 and 24 All 363, 
Ref. [P 14 0 1, 2] 

(b) Malicious Prosecution—Mere institu* 
lion of criminal proceedings is sufficient to 
give rise to action for malicious prosecution. 

Tbe prosecution oommenoes as soon as the 
complaint is made; and it is not necessary in 
order to maintain an action for malioious prase- 
oution that the charge should have been aoted 
upon by a Magistrate or a oonviotion arrived at 
and it le not neoessaiy that the oriminal proceed¬ 
ings should have been heard out to tbe end ; it is 
Buffioient if it is shown that the oriminal proceed¬ 
ings were initiated and that tbe accused was pro- 
seonted : A I R 1930 P 0 260, Disling.; AIR 
1926 Nag 175, Ref. [P 16 O 1) 

(c) Malicious Prosecution—Damages —Moa- 
sure net laid down by law and very vague 
—Best possible proof available should how¬ 
ever be given. 

Law has not laid down what shall bo the mea¬ 
sure of damages In an aotion for malioious pro¬ 
secution. The measure Is vague and nnoertsio 
depending upon a variety of faots, oonduot of 
the party and olroamstanoes of tbe oaee. When 
a wrong has been committed, the person olalm- 
log damsges must suffer from the impossibilities 
of aotnally asoeetainiog tbe amount of damages 
but that does not mean that be is exonerated 
from giving tbe best proof available for tbe extent 
of damages saffered by him. [P 16 0 1] 

Sanderdag Jethanand— for Plaintiff. 

Bewaohand V. Tbadani — 

for Defendant. 
Jndtfment.^This suit ig brought by 
Eaoyalal Tikamdag, a graduate of tbe 
Bombay Univergity and a gurveyor and 
arohiteot, earrylog on big profeasion in 
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Karachi against the defendant Mahomed 
Idris, a landlord of Karachi, claiming 
Ks. 1,000 as and by way of damages for 
his malicious proseoutious. It is alleged 
in the plaint that in the month of October 
1933 he was engaged by one Nathumal 
Gopaldas to act as his architect and sur¬ 
veyor in connexion with the construction 
of his building in Old Town Quarter. The 
defendant owned a plot adjoining Nathu. 
mal’s building. Nathumal's building is 
plot No. 123 in the sketch (Ex. 6) and the 
defendant’s plot is No. 127. Plaintiff pre- 
pared the plan which was sanctioned by 
the Municipality in the end of November 
1933. Construction of the building was 
started immediately. It appears from 
the evidence that there was a dispute bet¬ 
ween Nathumal and the defendant in res- 
pent of a strip of land about 12’x 3’ which 
the defendant claimed as his. This strip 
of land seemed to be very valuable to 
the defendant as it would open a frontage 
on his plot from Dhaloomal's lane. The 
frontage on the plot of Nathumal is from 
Dewan Dhaloomal's land and though there 
is a small passage leading to the plot of 
the defendant, the real entrance to the 
plot No. 127 of the defendant is from 
Visramdas Sukhramdas Street. The plain¬ 
tiff states that the defendant wanted to 
purchase this strip of land from Nathumal 
so as to have a frontage from Dhaloomal’s 
land and as he could not get it, he, out of 
enmity towards him, 61ed three criminal 
prosecutions against him: first on Ist 
June 1934 (Ex. 7) under Ss. 448 and 426, 
Penal Code; the second (Ex. 9/1) on 28th 
July 1984 under Ss. 434, 427 and 447, 
Penal Code, and the third (Ex. 9/2) on 
16tb August 1934 under Ss. 109 and 428, 
Penal Code. In the first prosecution, he 
was convicted by the First Class Magis¬ 
trate of Karachi, but on appeal be was 
acquitted by the High Court and the pro¬ 
ceedings in the other two prosecutions 
were quashed by the High Court by their 
order dated 7th March 1935. The plain¬ 
tiff submits that these prosecutions were 
malicious and launched recklessly without 
any rhyme or reason, that he had to incur 
heavy expenses in defending himself in 
these prosecutions, had to file revision 
applications in the High Court and 
suffered in bis profession and reputation 
and underwent considerable anxiety and 
pain of mind owing to these malicious 
prosecutions. 

The defendant by his written statement 


admits the prosecutions but denies that 
they were malioions or without any rea¬ 
sonable and probable cause. He further 
denies the liability for damages. The only 
and the substantial issue in the ease is 
whether the prosecutions were malicious 
and without any reasonable and probable 
cause. If 80 , what is the extent of the 
damages suffered by the plaintiff? 

It appears from the evidence of Tikam- 
das (Ex. 16) that the defendant inquired 
from him whether Nathumal would sell 
his whole plot to him and it seems that 
he was anxious to purchase the plot 
belonging to Nathumal. Nathumal was 
willing to sell it and asked Tikamdas to 
bring the earnest money but the defendant 
did not pay earnest money. Then the 
defendant wanted to purchase only that 
strip of land which was useful to him, but 
Nathumal did not agree to it as it would 
materially affect his own building. The 
plaintiff’s evidence is also to the effect 
that the defendant was anxious to pur. 
chase this strip of land and wanted him 
(the plaintiff) to use bis influenoe with 
Nathumal and get him the land, but 
Nathumal would not sell. Doongermal 
(Ex. 17) also states that he was in charge 
of Nathumal's building when it was under 
construction and the defendant bad asked 
him with regard to the purchase of that 
strip of land and that talk was going on 
till the foundation of Nathumal's building 
was put up. Now the strip of land wae 
very important for Nathumal’s building 
because according to the plan sub¬ 
mitted, water-closet and the bath roome 
were to be constructed on it. His evi¬ 
dence shows that as Nathumal would 
not sell it, the defendant at times gave 
him threats by saying that be would 
hamper him in the construction of the 
building, and on one day actually removed 
some of the rafters. When be complained 
to him about the removing of the rafters 
the defendant said: "Either I must sell 
that strip to him or he will see tha^ 
'Eboodai toofan’ will happen every day”. 
It also appears that the defendant madu 
two applications (Ex 16/1 and 16/2) dated 
24bh March 1934 and 7th April 1934 res- 
peotively to the Municipality drawing 
their attention to the fact that the oon- 
struotioD of Nathumal's building was such 
as would block the way and passage to b» 
building in respect whereof he had acquired 
the right of easement and he strongly 
objected to the plan of Nathumal’s build. 
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iDg being passed and also objeoted to the 
oonstruotion of building on that narrow 
strip of land so as to affeot bis property. 

The defendant's evidenoe is to the effect 
that the plaintiff's men working under bins 
had trespassed on bis land and in spite of 
the repeated warnings they continued to 
pass through the land and push on the 
oonstruotion of the building after tres. 
passing on hie land and he was obliged to 
file complaints against the plaintiff and his 
men under various seotions of the Penal 
Code. From complaint (Ex. 7) filed by the 
defendant against the plaintiff on Ist June 
1934 under 8e. 448 and 426, I. P. G., for 
committing the offence on let June 1934, 
it appears that tbe charge against the 
plaintiff was that he illegally and forcibly 
committed trespass and placed a ladder in. 
side tbe complainant’s (defendant’s) bouse 
and climbed over tbe wall of tbe building 
adjoining tbe complainant's building which 
belonged to Natbumal and which has 
Iseparate entrance through which be could 
pass and that he had thereby caused 
damage to the extent of Rs. 25. It is true 
that the plaintiff was convicted by the 
Magistrate but on appeal tbe High Court 
by order (Ex. 8) dated 4th December 1934 
set aside tbe conviction of the plaintiff, 
observing: 

How, no doubt there Is a certain vague allege* 
tion in para. 5 of tbe complaint that (he aoouaed 
was warned and that he gave no head; but there 
1b no epeotflo allegation when be wae warned and 
what he did after such warning was given to him. 
It ifl not improbable that tbe so*cal]ed warning 
was given to tbe aocuned after be bad otoesed over 
to the bouse of his employer. 

It is poasible that the aooueed did pass through 
the house of tbe complainant bat he bad no 
Intention of oauelng injury to tbe property of (be 
oomplalnant, and if at all he thereby committed 
a teohnioal offence, it was a case that ebould have 
been dealt with under S. 96, I. P. O. The Magta* 
irate himself felt that thia was a oaee whtoh did 
not oall for any aevere paniabment. He haa dealt 
with tbe accused under 8. 669 (1*A), Orlmlnal 
P. 0. But we think that thia ia not a case in 
whioh the aaoueed abould have been oonvioted, or 
so dealt with. Tbe complaint might have been 
dlamlaaed under 8. 96,1. P. 0. 

The secoud complaint under Ss. 434, 427 
And 447, 1. P. 0., and tbe third complaint 
under Ss. 109 and 428, I. P. 0., did not 
reach tbe stage of final bearing, but on 
application being made to the High Court, 
the High Court quashed the proceedings 
by its order (Ex. 10) dated 7th March 
1936. The High Court held as follows: 

In tbe whole of tbe present foar obargea we find 
no ground whatever for expoalng any of tbe per* 
■cna charged to the haraaament of orlmlnal pro- 
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oeedinga. Although aa a rule we are reluctant to 
interfere at a preliminary etage with criminal 
proceedinga, nevertheless In auoh oaees aa theae, 
we think it ia our clear duty to prevent this 
harassment from going further and to quash the 
proceedinga forthwith. There ia however no 
ground whatever for imputing anyoriminalinten' 
tion either to tbe landowner who haa aet baok hia 
wall to (be line agreed upon by the surveyors for 
both parties and still leas against any of tboae in 
hie employment either as aucveyors, arohiteota, 
foremen or labourers. 

No specific dates of tbe offences alleged 
in the 2Dd and 3rd complaints (Exs. 9/1 
and 9/2) are given. Ex. 9/1 relates to the 
complaint against the plaintiff for unlaw, 
fully entering the complainant's limits and 
removing land marks and committing tres. 
pass and mischief. Ex. 9/2 is directed 
against tbe plaintiff that he along with 
others, conspired among themselves, helped 
Nathumal with tbe intention of commit, 
ting fraud by wrongful means, caused 
damage to tbe complainant in taking out a 
portion of tbe complainant’s land and built 
construction on it. Now these are serious 
charges made against tbe plaintiff without 
making any mention as to how and when 
the conspiracy bad taken place and how 
he had conspired with others to enter into 
the plot of the defendant for the aforesaid 
purpose. On these facts the question is, 
was there any justification for these 
charges? In other words, had defendant 
any proper and reasonable cause for launch, 
ing the prosecutions and whether be was 
actuated by malice towards the plaintiff 
in doing so ? 

Now it is admitted that plaintiff was an 
architect engaged by Nathumal; in his 
capacity as such, be had to construct a 
building according to tbe plan approved by 
the Municipality. By the consent of the 
parties and in company of their advocates, 
the Court bad the benefit of viewing the 
premises of tbe respective properties and 
the strip of land over which the water, 
closet and the bath rooms are put up on 
22nd Janury 1937. Looking to the plan 
(Ex. 6) and tbe situation of the two plots and 
entrance to them and the benefit tbe Court 
had of seeing the plots personally, I do not 
think there oonld be any grounds for the 
defendant to say that tbe plaintiff and his 
gang of men bad several times entered hia 
plot and that they did so with the inten¬ 
tion of oansing misohief and committing 
theft. It is clear to me that there oonld 
be no oooaeion for the plaintiff and bis 
men to enter through the plot of the defen. 
dent. Thera oonld be no neoeaslty beoansa 
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the entry, for constructing work, would be 
clear from Oewan Dhaloomal’s Lane. Why 
should they have entered through the plot 
of the defendant, passes my comprehen¬ 
sion. As the evidence shows, the ground 
door of Nathumal's building was complete 
by April 1934 and the construction work 
would be surrounded by walls. It was 
therefore unnecessary for any man of the 
plaintiff to pass through the land of the 
defendant. There is an open entrance to 
Nathumal’s plot from Dewan Dbaloomal’s 
lane where the construction work was 
going on. Why should anybody come 
through the defendant’s plot from Visram. 
das side. Therefore there would be no 
necessity for trespass and mischief. It 
might be that ^vhile the ground ff jor was 
being constructed on the strip of the land 
and the wall was put up and seme plaster 
work was going on, the plaintiff and his 
men put up a ladder or other materials in 
order to carry on the work on the wall 
which the plaintiff was supervising and 
which the defendant did not like. But 
it would be clearly beside the mark to say 
that the plaintiff and his men entered into 
the plot of the defendant with a view to 
commit mischief with criminal intention to 
cause damage to his land. These allega¬ 
tions such as I havo mentioned above, seem 
to be reckless and made without any jnsti. 
ffoation, particularly when the construotion 
of the ground floor was completed in April 
1934. If there was any truth in his alle. 
gations, be would have proceeded at once 
against the plaintiff and not waited till 
June, July and August. 

It seems to me clear that the defendant 
did not like the idea of the construction of 
the building of Nathumal and therefore 
one after the other he filed three prosecu¬ 
tions against the plaintiff without any 
justification and probable cause. Now in 
jorder to succeed in a case of oialioious 
prosecution, the plaintiff has to provp that 
he was innocent and his innocence was 
pronounced by a tribunal, that there was 
a want of reasonable or probable cause for 
the prosecution and that the proceedings 
were initiated by a malicious spirit, that 
is, from indirect or improper motives and 
not in furtherance of justice. No doubt, the 
burden lies on the plaintiff to prove want 
of reasonable and probable cause and the 
existence of malice. It is urged on behalf 
of the plaintiff that from the oiroamstanoes 
of the case, it is clear that the prosecutions 
were launched without any probable and 


reasonable cause and there was malice on 
the part of the defendant. But it is equally 
true as observed by Jai LalJ.iu A I R 1927 
Lah 120^ that: 


Malice should be independently proved and oan- 
Dot be inferred merely from the absence of pro* 
bable and reasonable cause. 

In the words of Alderson J. in (1854) 10 
Ex 352^ at p. 356 malice means: 

Any motive other than the motive of simply 
institutiug a proseoution for the purpose of bring¬ 
ing a person to justice is a malicious motive on 
the part of the person who acta in that way. 


Now malice, like intention or motive is 
a state of one’s mind known to himself. 
Tbe existence of malice is purely a question 
of fact to be gathered from the oironm- 
stances of the case and the conduct of the 
parties and the absence of a reasonable 
and probable cause is not by itself sufficient 
evidence of malice. This aspect of tbe case 
has been well considered in A I K 1932 
Bom 259^ where it is observed that: 


In ordsE bo euooeed in an action for malioious 
prosecution, tbe plaintiff must prove that the 
defendant aoted malioiously, that is, from some 
indirect or improper motive, and that there was 
no reasonable and probable cause for his action. 

In (1891) 2 Q B 341,^ it was held that: 

Malice is not confined to personal spite and ill- 
will, but includes every unjustifiable intention te 
infliot injury on tbe person defamed. 

In 24 All 363,^ at p. 366, it is observed 
by the learned Judges that the phrase 
"reasonable and probable cause” meaue 
as follows: 


There must be: (I) An honest belief of th» 
aoouser in the guilt of the accused ; (9) suoh belief 
must be based on an honest oonviotion of tbe 
existence of the oiroumstanoes whloh led the 
aoouser to that oonoluaion ; (8) snob secondly 
mentioned belief must be based upon reasonable 
grounds ; by this I mean suoh gronnds as would 
lead any fairly cautious man In the defendant's 
situation BO to believe ; (4) the oiroumstanoes so 
believed and relied on by tbe accuser must be 
suoh as would amouut to reasonable ground for 
belief in the guilt of tbe aooused. 

It has been contended on behalf of the 
defendant that as . the plaintiff was oon- 
vioted by the Magistrate on Ex. 7 and 
though acquitted by the High Court by 
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£z. 8, DO oase for malioioua' proaeoation 
would lie and reliaooe ia placed on a Privy 
Council ruling reported in A I B 1930 P 0 
260^ where the head-note ahowa that: 

No action to claim damages for mallcionB pro* 
seoutioD can lie until there has been acquittal in 
the first Oourt. 

A close reading of the oase shows that 
the proceedings in that case had not gone 
to the stage of hearing and the case was 
not decided by the first Court. So the 
Privy Council held that aa no oase was 
decided by the First Court and as there 
was no acquittal, there could be no claim 
for damages for malicious prosecution 
because the prosecution had not ended in 
acquittal and the claim for the malaoious 
prosecution was premature. Moreover, that 
was a case from the Supreme Court of Gold 
Coast Colony under the Native Ordinance 
Act, while we are here governed by the 
Criminal Procedure Code, and several 
authorities of the Indian High Courts show 
that the prosecution commences as soon as 
the complaint is made; and it ia not neoes* 
sary in order to maintain an action for 
malicious prosecution that frbe charge 
should have been acted upon by a Magia- 
trate or a conviction arrived at and it is 
not necessary that the criminal proceedings 
should have been heard out to the end ; it 
is sufficient if it is shown that the criminal 
proceedings were initiated and were insti* 
tuted and that the plaintiff was prosecuted. 
Another ruling relied upon by the defen. 
dant is A I B 1926 Nag 175^ where it is 
observed: 

n the plaiotifi has been convicted in the first 
instance and ultimately acquitted on appeal, the 
preeumption is against the absence of reasonable 
and probable cause unless the original conviction 
Is proved to have prooeeded on evidence known by 
the defendant to be false or on the wilful suppres* 
Sion by him of material facts. 

Even assuming for a moment that the 
contention of the defendant is correct with 
regard to Ex. 7 and that the plaintiff was 
convicted by the Magistrate in the first 
instance; still there could be no justification 
for second and third complaints (Ezs. 9/1 
end 9/2). The charges are absolutely reck, 
less and made without any reasonable 
cause. It was urged on behalf of the de. 
fendant that it would not be a want of 
reasonable and probable cause if the defen. 
dant honestly believed that the plaintiff 

6« Oinma&jawa Yaw Swna v. Nana Sir Ofozl 

Alta. A1 B 1980 F 0 360^=138 I 0 669 (P 0). 

7. Bapuji T. Klsan, AIB 1936 Nag 176s=89 1 0 

483. 
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and his men had trespassed on his land 
and then certainly it would not be mali¬ 
cious prosecution. But the Oourt has not 
to consider the belief of the defendant as 
to what the defendant thought of or 
believed his rights to be, the Court has not 
to consider the state of his mind in prose¬ 
cuting a man. What the Court has to 
consider is whether he had a right to 
prosecute a man who had trespassed on 
bis land on reasonable grounds as to what 
a cautions and careful man would do. 
Belief most be based upon reasonable 
grounds, as would lead any fairly cautious 
man in the defendant’s position so to 
believe: and the oiroamstanoes so believed 
and relied on by the accuser must be such 
as amount to a reasonable ground for 
belief in the guilt of the accused. In order 
to justify a defendant, there must be a 
reasonable cause such as would operate 
on the mind of a discreet man; theremusfr 
also be a probable cause, such as would 
operate on the mind of a reasonable man. 

I believe the evidence of the plaintiff when' 
he says that he never trespassed on tha- 
land of the defendant. He is an educated' 
man doing bneiness as an architect. He 
was only professionally engaged by Nathu- 
mal. Why should he identify himself with, 
and take interest in Natbumal so as to> 
expose himself to a proseoution. A pro. 
fesaional man in the position of the plain, 
tiff would be all the more careful in not 
mixing himself with any dispute between 
his employee and the adjoining neighbours. 

I also believe the evidence of Doongermal 
that the defendant did give him threat 
that a "Khoodai toofan” will happen every 
day. He is an English talking witness 
and I do not see any reason why he should 
invent a story like this and tell falsehood. 
Therefore considering the evidence on the 
record and the oiroumstanoes of the oase, 

I am of the opinion that the defendant 
was not actuated with bonafide intention 
to bring the plaintiff to justice for tbfr 
supposed offence of trespass but that hie 
sole desire was to 'cause annoyance to 
the plaintiff and Natboomal, so that the 
construction work may be hampered. This 
is all the more clear from the oomplainte 
he filed one after the other against the 
plaintiff and his men, which were made 
without any reasonable and probable cause 
and actuated by indirect and improper 
motive, motive in the sense that in doing 
so be would cause annoyance to Nathumal 
in the construction of his building. 
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The cexfc question is wbat would be the 
damages? The plaintiff has claimed Hupees 
1,000 in all. His evidence shows that he 
paid Rs. 200 to his advocates in defending 
the prosecutions and revision applications 
in the High Court. He claims Rs. 100 by 
way of expenses and Ba. 700 for mental 
suffering and loss of reputation and prao. 
tice. He has not called any evidence in 
support of this claim of Bs. 700, that he 
had lost any clients owing to these prose¬ 
cutions or owing to the worries he could 
not attend to his work or had suffered in 
reputation on account of these proseou. 
tiona. No doubt ordinarily he would have 
devoted some of his time to attend to 
these prosecutions at some inconvenience, 
but there is no evidence before me that be 
bad lost any client or had suffered in busi¬ 
ness in any way. In the absence of any 
evidence it is always difficult to ascertain 
the measure of damages. Law has not 
laid down what shall be the measure of 
damages in an action for malicious prose¬ 
cution. The measure is vague and uncer. 
tain, depending upon the variety of facts, 
conduct of the party, and oircnmetanoes of 
the case. When a wrong has been com- 
mitted, the accuser must suffer from the 
impossibilities of actually ascertaining the 
amount of damages, but that does not mean 
that he is exonerated from giving the beat 
proof available for the extent of damages 
suffered by bim. Indeed it is a ticklish 
matter as to what would be the proper 
amount of damages in a matter like this 
in the absence of any evidence to give to 
a sufferer for worry and inconvenience 
caused to bim by a prosecution. Consider, 
ing everything in the case, I would assess 
Bs 61 as solatium for worry and inoon- 
venienoe and Bs. 200 for fees paid to 
lawyers and Rs. 25 for the miscellaneous 
expenses, viz. stamp, typing, etc., in all 
Bs. 276 which I decree with costs on 
Bs. 276. 

B.D./b.K. Suit decreed. 
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Dadiba C. Mehta and Lobo JJ. 
Dayaram Pursumal — Appellant. 

V. 

Sirumal Manghanmal and another — 

Respondents. 

Second Appeal No. 24 of 1934, Decided 
on 26th May 1937, from judgment and 
decree of Diet. Jndge, Hyderabad. 


(a) Landlord and Tenant—Burden of proof 
—Landlord contending creation of new te* 
nancy — Burden of proving terms of new 
tenancy lies on bim, 

Where io a euU for rent, tbe landlord oontenda 
that a new agreement of lease bad been entered 
into from a oertain date, the burden of proving 
the terms of the new tenancy is on the landlord. 

[P 17 0 n 

(b) Evidence Act (1872), S. 109 — Tenant 
admitting tenancy—Presumption is that he 
continues as tenant till he proves cessation 
of such relationship. 

Where a tenant at will admits the teoanoy, 
8. 109 comes into operation and there Is a pra* 
sumption against him that be continues as a 
tenant till he proves that tbe relationship has 
ceased to exist. [P 17 0 2] 

Javhermal VUaitrai — for Appellant. 

Lobo J.—This is a second appeal the 
facts in connexion with which are as fol¬ 
lows: The present respondents filed a 
suit in tbe Court of tbe Subordinate Judge 
at Mirpur-Khas being Suit No, 598 of 
1932 against the present appellant and 
another for tbe recovery of Rs. 741 as rent 
and Bs. 119 as interest thereon. They 
alleged that tbe appellant rented from 
them a shop on 12th Chet 1986=23rd 
April 1929, for a period of 11 months 
agreeing to pay Rs. 30 as rent per Sindhi 
month. They further alleged that tbe 
appellant and the other defendant oooupied 
the shop from 12 Chet 1986 = 23rd 
April 1929 to 3rd Veaakh 1988=22nd 
April 1931, a period of 24 months and 
21 days according to the Sindhi calendar. 
The defence was that tbe appellant was a 
tenant of the respondents from 1985 and 
that from 12th Chet 1986 the respondents 
agreed to take Bs. 20 as rent per month 
instead of Bs. 30 per month. The appel¬ 
lant further contended that he vacated 
the shop after a period of 20 months oal- 
oulated from 12th Chet 1986. Several 
issues were framed by the trial Court, tbe 
two principal issues being; 

(I). Whether the rent agreed upon waa Ra. 30 
per month or Be. 20 per mouth ; (2) whether 
the rent and damages for nae and oooapation 
were payable for a period of 24 months and 
21 days or for 20 montba only. 

Neither the respondents nor the appel- 
lant went into the witness box or led any 
evidence. The trial Court dismissed the 
suit against Jasbanmal, defendant 2 in 
the suit. It held that rent was payable 
by appellant at the rate of Bs. 20 per 
month for the period alleged by the appel¬ 
lant, namely 20 months. Against this 
decision, the respondents preferred an 
app6Al to the Distriot OoQrt of Hyderabad* 
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The learned Distriob Judge who heard the 
Appeal held that the appellant was liable 
for rent at the rate of Bs. 30 a month for 
the period of 24 months and 21 days. He 
accordingly varied the decree of the trial 
Court by ordering that the rent should be 
oaloulated at the rate of Bs. 30 per month 
for the period of 24 months and 21 days 
and not at the rate of Bs. 20 per month 
for 20 months. Against this judgment 
and decree of the lower Appellate Court, 
the present second appeal has been pre. 
ferred by the appellant Dayaram, the 
original defendant 1 in the suit. The 
learned advocate who appears on behalf 
of the appellant has urged the same two 
points, namely that the appellant was not 
liable except at the rate of Bs. 20 per 
month for a period of 20 months only. 

On the first of the two points which 
have been argued before us, namely the 
rate of rent per month, it appears to us 
that the learned Subordinate Judge was 
right in deciding that the rent should be 
calculated at the rata of Hs. 20 per month. 
It is true that the appellant made refer, 
ence to a tenancy prior to 23rd April 
1929=12bh Chet 1986, but it was the 
case of the respondents in para. 3 of the 
plaint that a new tenancy started on 12th 
Chet 1986—23rd April 1929 for a period 
of 11 months on an agreement to pay 
Bs. 30 per Bindhi month. The burden of 
proving the terms of this new tenancy 
was therefore upon the respondents who 
were the original plaintlfifs. They led no 
evidence and their claim was liable to be 
dismissed but for the admission by the 
appellant that he had agreed to pay 
Bs. 20 a month from 12th Chet 1986. 
The Subordinate Judge correctly sets out 
in his judgment the legal position on this 
point in the following words: 

Th« plaintifl’B oaee io not that the defendant 
held over aUer the expiry of lease 82nd April 
1989 but that a new agreement of lease was 
entered into on 9Srd April 1939 .. •. It is the 
plaintlfi who must prove that the defendant 
agreed to pay Bs. 80 p. m. Failing that the 
defendant's admission that rent was agreed at 
Bs. 90 prevails. I bold aooordlngly. 

The view of the learned Judge of the 
first Appellate Court on this point with 
which we do not agree is set out in the 
following words: 

In the plaint It Is alleged (para. 8) that defend* 
ant 1 got the shop from the plaintifl afresh from 
98H April 1929 for 11 xtonthe on Bs. 80 per 
month. Thus both patties agree that defend¬ 
ant 1 was already a tenant before 19tb Ohet 1986. 

1988 B/8 ft A 


As defendant 1 himself admits that before this 
date he was paying rent at Bs. 80 per month, 
I am of opinion that the burden of proving that 
the rent was reduced to Be. 20 per month from 
this dato lay on the defendants and that the 
learned Bub-Judge was wrong in holding that it 
was the plaintiff who had aet up a new agreement 
wbiob he was bound to prove .... 

This disposes of the first point urged 
before us by the learned advocate for the 
appellant. With regard to the second 
point, namely the period for which Bs. 20 
a month was payable by the appellant in 
respect of rent and damages for use and 
occupation, the Subordinate Jadge held 
that the burden of proof was on the res> 
pondents, the original plaintiffs, to show 
that the defendant vacated after 24 months 
and 21 days. He states: 

There Is no evidence. Therefore I hold on iba 
admiseion of the defendant that tenancy was 
over after 30 months. 

On this point the learned Judge of the 
first Appellate Court states as follows: 

Where a tenant-at-will alleges that his lela. 
tionship as a tenant ceased to exist, the onus Is 
on him to prove that the relationship ceased to 
exist.... In this case it Is the defendant who 
alleged that the tenancy ceased to exist before 
the end of the period for which the suit has been 
filed. Under 8. 109, Bvideoce Aot, the burden 
of proving that a landlord and his tenant do 
not stand or have oeaeed to stand to each other 
in each relationship is ou the person who affirms 
it. Such relationship is to be presumed to con¬ 
tinue until it Is proved to have ceased .... 

I hold that they (the defendants) must be pre¬ 
sumed to have occupied shop on rent for 21 
months and 21 days, the period for which the 
suit has been filed. , 

In our opinion on this second question 
the learned Subordinate Judge took an 
erroneous view of the law and the view of 
the learned Judge of the first Appellate 
Court is legally correct. Bespondents, 
the original plaintiffs, gave no evidence in 
support of their allegation that the appel. 
lant, original defendant 1, was in occupa¬ 
tion for 24 months and 21 days. The 
appellant however admitted the tenancy 
and once having admitted it, 8. 109, Bvi. 
denoe Aot, came into operation and there 
was a presumption against him that he 
continued as a tenant till he proved that 
the relationship had ceased to exist. As 
the appellant gave no evidence and the 
respondents bad claimed for a period of 
24 months and 21 days only, the learned 
Jadge of the lower Appellate Court was 
right in holding that the rent and 
damages for use and oooupation were pay¬ 
able for a period of 24 months and 21 
days. 
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Srikishendas H. Lnlla —for Applicants, 


The result is that we hold that the res- 
poudeuts are entitled to recover from the 
appellant rent and damages for use and 
occupation at the rate of Bs. 20 a month 
for a period of 24 months and 21 days. 
The decree of the lower Appellate Court 
will be varied accordingly. As there is 
no appearance for the respondents and as 
the appellant has succeeded only in part, 
there will be no order as to costs in this 
Court as well as in the Court below. Each 
party to bear its own costs throughout. 

A.l./r.k. Decree varied. 
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Rl’pchand Bilaram Ag. J. C. 

AND LOBO J. 

Firm Ugarchand Gajanand — 

Applicants. 

V. 

Firm Motiram Ghanshamdas — 

Opponents. 

Civil Revision Appln. No. 121 of 1934, 
Decided on 9th September 1937, from 
decision of Judge, Small Cause Court, 
Karachi, D/. 2nd July 1934. 

Sale of Goods Act (1930), Ss. 20, 22 and 
25 (2)—Contract by A at K to sell scrap iron 
to B at 0—Goods sent to 0—Railway receipt 
and bundi sent by A to bis banker at 0— 
Hundi accepted by B but later on dis. 
honoured and delivery refused ~ A suing B 
for value of goods—S. 22 applied and pro- 
^erty in goods held not pasted to S until 
payment was made under S. 25 (2)—Suit held 
not maintainable. 

A at Kaiaohi had agreed to deliver scrap iron 
of a particular desorlption to B at Oawnpore at a 
certain rate. A railed the goods to Oawnpore and 
sent a railway receipt and a faundl for 4he value 
thereof to his banker who presented the hundi 
to B who in hie turn accepted it, but a few days 
later when the consignment arrived at Oawnpore 
dishonoured It and refused to take delivery of the 
goods. The goods were weighed at Karachi sta* 
tion. A had moreover asked his bankers not to 
part with the railway receipt until payment was 
made by B, A, contending that value in the goods 
had paseed to B, brought a suit for the full value 
of the consignment : 

ffeld that it was a matter of common know* 
ledge that goods such as scrap iron decrease in 
weight during transit. Hence the buyer B was 
not responsible for the goods unless they were 
weighed at Oawnpore. In euoh caees 8. 92 applied 
and not S. 20. 19 0 9] 

Beld further that S. 26 (2) also applied to the 
contract and the prima facie preEumption that A 
intended to reserve the property in the goods until 
payment was made arose and hence A’s suit was 
not maintainable. [F 19 0 S] 


Santdas Idanmal for Opponents, 

Rupohand Bilaram Ag. J. C.—This la 
a revision application by the defendants- 
applicants against a decree passed against 
them by the learned Judge of Small Cause 
Court, Karachi. The facts of the case are 
hardly in dispute. The plaintiffs.oppo. 
nents purchased at a certain rate per ton 
scrap iron auctioned by the North-West, 
ern Railway. At the time of the auction 
it was said that the scrap iron was in the 
vicinity of 20 tons but was to be paid for 
according to the actual weight. The 
plaintiffs negotiated for the sale of the 
scrap iron through a broker who made 
a contract with them on behalf of the 
defendants who are residents of Cawn. 
pore. The contract was noonded in the 
Doondh.book of the plaintiffs but that 
book is not now forthcoming, although it 
was produced in the Court of the City 
Magistrate, Karachi, in evidence in a com- 
plaint filed by the plaintiffs against the 
defendants for cheating in respect of the 
same transaction. A certified copy of 
the entry kept in that case has been pro. 
duced. It reads : 

Bbai Ugarohand Gajanand of Oawnpore, 
date 26th March 1938, 20 tons blaok Iron sheeta 
old from Railway Stores about 1' z 1' at Be. 79 
per ton delivered at Oawnpore station. 

In the record of the criminal case there 
is a note by the learned Magistrate that- 
it appears that there is an alteration in 
the entry and that it is alleged that " the 
original measurements shown in the entry 
were 2' x 2^ and 2' has been altered into 
1'.” While the criminal case was pending, 
neither patty would take delivery of the 
goods which were ultimately sold by the 
railway and the price realized was less 
than the demurrage which had been 
incurred meanwhile. The criminal case 
filed by the plaintiffs againslTthe defen. 
dants failed and the book was returned to 
the plaintiffs. It has now disappeared. 
After that case was dismissed, the plain, 
tiffs instituted the present suit for recovery 
of Bs. 710 alleging that in puisuanoa of 
the contract referred to above, they rail^ 
the goods to Cawnpore and sent the rail, 
way receipt to their bankers along with a 
bundi for the valne thereof and that on 
5th April 1933 the bankers presented the 
hundi to the defendants which was duly 
accepted for payment by the defendants, 
but ten days later, when the oonsignmenfc 
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ariived ati Oawoporo, the defendants re. 
fused to honour the hundi or take deU- 
very of the goods. The plaintiffs contended 
that as the property in the goods had 
passed to the defendants they were liable 
to pay the full value thereof. The learned 
Judge of the Small Causa Court accepted 
the coDtentioD of the plaintiffs and gave 
them a decree. The defendants have now 
come to us in revision. We are afraid we 
cannot accept the view taken by the 
learned Judge. He does not seem to have 
ipplied his mind to the provisions of 
Ss. 19, 22 and 25, Sale of Goods Act (3 of 
19301, Cl. (1) of 8. 19 provides that : 

Where there is a ooatraot for the sale of apeoido 
or ascertained goods the property in them is trans' 
ferred to the buyer at suoh time as the parties to 
the contract intend It to be transferred. 

Clause (2) provides that 
(or the purpose of ascertaining the intention of 
the parties regard shall be bad to the terms of the 
contraot, the conduct of the parties and the oir* 
oumstances of the ease; 

and Clause (3) provides that 

unless a different intention appears, the rules 
oontained in 8s. 2U to 24 are rules for ascertain* 
ing the intention of the parties as to the time at 
whloh the property in the goods is to pass to the 
buyer. 

The learned Judge has not attempted to 
ascertain for himself when, according 
to the facta disclosed above, the parties 
could have intended that the property in 
the goods should pass to the defendants. 
He has assumed that because the goods 
were bought by lot after inspection, the 
property in them passed the very moment 
the sale was effected and in support of bis 
view be has relied upon S. 20, Sale of 
Goods Act, and the case in (1863) 133 
B B 639.^ He has said : 

Nothing bad to bo done by tbs plaintiffs to 
complete the sale. The goods bad been identified 
and agreed upon at the time of the oontraot and all 
that the sellers bad to do was to despatch the 
goods to the buyers at Oawnpore. It may be 
that the sellers retained possession till the price 
was paid, but still the property had passed to the 
buyers. 

Now it is not disputed that in the first 
place the railway did weigh the goods 
after the auction and allowed a rebate of 
the price. Instead of the weight of the 
goods being twenty tons they were found 
to weigh 310 mds. 13 seers. In the next 
place the defendants were not oonoerned 
with the rate claimed by the Bailway 
from the plaintiffs at Karachi. The plain. 

1« Torbay ▼. Bates, (1868) 188 R B 689=3 H <kO 
aoo=88 Xj 7 Ex 43=10 7oe (N 8) 868=10 
L T (K B) 86=13 W B 438. 


tiffs had to deliver the goods at Oawnpore 
at a much higher rate than they had paid 
to the Bailway and had to bear the 
expenses of railing the goods to Oawnpore. 
It is a matter of common knowledge that 
the weight of goods suoh as scrap iron 
decreases to a certain extent in transit. 
The scrap iron in issue had to be trana. 
ferred from the yard where it was lying 
at tbs time of the auction to the Karachi 
Bailway Station and from there to Cawn- 
pore. The buyer was only responsible for 
the actual weight of iron delivered to him 
at Oawnpore. That being so, it is not 
S. 20 but 8. 22, Sale of Goods Act, which 
would apply and the property in the goods 
could not pass to the defendants until the 
goods if so reciuired by him were weighed 
at Oawnpore. 

But that is not all. The plaintiffs made 
out the railway receipts in the name of 
their firm and instructed their bankers as 
their agents not to part with the rail, 
way receipt until payment. That being 
80,8. 26, 01. (2), Sale of Goods Act. applies, 
and there is a prima facie presumption 
that the plaintiffs intended to reserve to 
themselves the right of disposal of the 
goods and that the property in the goods 
did not pass to the buyer until the condi. 
tion imposed by the plaintiffs, namely that 
actual payment should be made, was ful. 
filled. It has been strenaonsly urged that 
because the defendants aooepted the bill 
which was drawn on them, they must be 
deemed to have waived their right to weigh 
the goods on arrival, and that therefore in 
any case the property in the goods passed 
on the bill having been accepted. Bat we 
are afraid there is no sabstanae in this 
argument. The defendants were prepared 
to pay the price of the goods provided 
they were satisfied that the goods were in 
accordance with the oontraot and the 
price charged was for the actual weight 
which they were getting. The goods had 
not arrived at Oawnpore when the hundi 
was presented to them for acceptance. 
Their acceptance was therefore conditional 
and bad not the effect of transferring the 
property in the goods to them. 

We think the only remedy, if any, of the 
plaintiffs was to sue for damages based 
upon the difference between the oontraot 
priM and the price which the goods would 
in the ordinary course of events have 
fetched, if sold immediately after the 
alleged breach of the contract. If they 
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allowed the goods to remain with the 
Bailway pending the decision of the crimi. 
nal ease and the goods were sold in dis¬ 
charge of the demurrage which accrued 
due, they have to thank themselves for it. 
Under the circumstances it is not neces¬ 
sary for us to consider the further ques¬ 
tion as to the effect of the suppression of 
the noondh book containing the contract 
and the alleged alteration said to have 
been made therein. There is a good deal 
to be said in favour of the contention of 
the defendants that they agreed to pay 
Bs. 79 per ton as the price of the goods 
on the representation that the scrap iron 
was 2' X 1' and not 1' x 1' and that 
apart from the same having to be weighed 
it was not in accordance with the con- 
tract. We accordingly allow this revision 
application and dismiss the plaintiffs’ suit 
with costs throughout. 

B.d./b.k. Application allowed. 


A. I. R. 1938 Sind 20 

Eupchand Bilaram Ag. J. C. 

AND LOBO J. 

Parmeshwaribai widow of Lalchand 
— Defendant 1 — Appellant. 

v. 

Nihalchand Lalchand, Plaintiff and 
another, Defendant 2 — Bespondents. 

Second Appeal No. 1 of 1935, Decided 
on 23rd September 1937, against judgment 
and decree of Asst. Judge, Sukkur, D/. 17th 
November 1931. 

4(a) Married Women’s Property Act 
(1874), S. 6—Making of money payable to 
Official Truitee is not condition precedent 
to create truit in favour of wife — Object of 
S, 6 is to create valid truct without any 
trust-deed or document being executed—Not 
naming of truitee by iniured if no ground to 
hold that money made payable to wife if not 
for her benefit. 

Section 6 does not at all require as a condition 
precedent to the creation of a trust in favour of 
the wife that the money should be made payable 
to the Official Trustee. The object of this section 
is to create a valid trust in respect of the policy 
moneys without any trust deed or any other 
document being ezeouted either in favour of the 
benefloiaiy or in favour of a trustee and without 
any trustee being nominated. The wording of 
the section makes abundantly clear that the faot 
that the insured has not named a trustee, whether 
such trustee be the Official Trustee or not, is no 
ground for boldiog that the money whioh Is made 
payable to a wife is not for her benefit : Observa~ 
tiom of Saveliwala A. J. 0. in A I R 1936 Sind 
181, disapproved’, Case lato referred, [P 23 0 2] 


4 (b) Insurance — Life insurance — Con¬ 
struction of policy~Agreement in policy that 
money will be paid to person named—Money 
is payable to such person for his own benefit. 

The well established oanoa of oonstrnotion is 
that the words used in a policy are to be con* 
strued in their plain, ordinary and popular mean¬ 
ing. The ordinar; meaning of a promise to pay a 
sum of money to a named person is that it is 
payable to such person for his own benefit. Where 
therefore there is an agreement in the policy that 
the money is payable to the person named, and 
such person is the wife of the assured, the amount 
is to be paid to her in her personal capacity lor 
herself and not as trustee for her heirs, (P 21 0 1] 

Assodomal Bewaohand — for Appellant. 

Fatebcband Assadomal — 

for Bespondents, 

Rapohand Bilaram Ag. J. C.—This is a 
second appeal against the judgment of the 
learned Assistant Judge, Sukkur, decreeing 
the suit of the plaintiff.respondent 1, and 
arises out of the following facts : 

The appellant-defendant 1 is the widow 
of one Lalchand deceased, and step-mother 
of respondent 1.plaintiff. Respondent 2, 
defendant 2, is her natural son. Both res- 
pondents are minors. Lalchand had dur- 
ing his lifetime insured his life with tbs 
Bharat Insurance Company, Lahore, in 
the sum of Bs. 3,000. This snm is under 
the terms of the policy payable by the 
Company to the appellant. The words of 
the policy on which the dispute between 
the parties centres are these : 

This policy of aasuranoe .... wikncBBeih (hat 
In oonaiddration of the payment already made .. . 
aud of the subsequent premiums .... to be paid 
.... the Company doth hereby agree that upon 
proof.... of the event or events on whioh (he 
sum assured Is to become payable as described la 
the said schedule and of the title of the olaimant 
or olaimants it will pay .... the sam stated in 
Bohedule as the sum assured .... to the person or 
persons to whom by such sohedole the same is 
made payable.... 

9. Person or persons Shrimatl Patmasri, aged 
to whom the sum as- 17 years, the wife of the 
sated is payable ? Life assared- 

Sbrimati Parmeshwaribai is the appel. 
lant) and was a minor when the policy 
was issued. She contends that under the 
provisions of S. 6, Married Women's Pro¬ 
perty Act (3 of 1874) she is entitled to the 
insurance money as her own property and 
to the exclusion of her sons. On the other 
hand, it is contended on behalf of the 
respondents that as all that the policy 
provides is that the sum assured is paya¬ 
ble to the appellant, she oooupiM no better 
position than that of a nominee of the 
deceased for the purpose of receiving the 
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money from the Insuranoe Company, and 
that on receipt of the money she is regair. 
ed to hold it in trust for and on behalf of 
the respondents who are the heirs of the 
deceased. Now Cl. (1) of S. 6, Married 
Women’s Property Act, is as follows : 

A policy of iDBuranoe efieoted by any married 
mao on hia own life, and ezpreaeed on the face of 
it to be for the benefit of his wife, or of his wife 
and children, or any of them, shall enure and be 
deemed to be a trust for the benefit of his wife, or 
of his wife and children, or any of them, accord* 
ing to the interest eo expressed, and shall not, so 
long ae any object of the trust remaina, be aubjeot 
to the control of the husband, or to hia creditors, 
or form part of his estate. 

When the earn assured by the policy becomes 
payable, it shall, unless special trustees are duly 
appointed to receive and bold the same, be paid to 
the Official Trustee of the Fresidenoy in wblob 
the office at which the insaranoe was efieoted is 
situate, and shall be received and held by him 
upon the trusts expressed in the policy, or suoh of 
them as are then exieting. 

And in reference to suoh sum he shall stand in 
the same position in all respects as if be bad been 
duly appointed trustee thereof by a High Court, 
under Act 17 of 1664 (to constitute an office of 
Official Trustee), S. 10. 

Nothing herein contained shall operate to des¬ 
troy or impede the right of any creditor to be 
paid out of the proceeds of any policy of assurance 
which may have been efieoted with intent to 
defraud creditors. 

Clause (2) of the section declares that 
the provisions of Cl. (1) shall inter alia 
apply to the policies of Hindus, Mabome. 
dans, Bikhs and Jains which have been 
effected after let April 1923. The present 
policy is dated 29tb January 1931. It is 
common ground that this policy was 
effected by the husband of the appellant 
on bis own life and the only question 
which therefore requires consideration is 
whether the policy is "expressed on the 
face of it to be for the benefit of the wife" 
within the meaning of the above section. 
On that question the trial Court has bold 
in favour of the appellant, while the 
Oourt of first appeal has held against her. 
She has now oome to us in second appeal. 
The only Indian decision which has a 
direct bearing upon the point in issne is 
that of Madhavan Nair J. in 66 Mad 171 
=*A I B 1932 Mad 220.* In that case at 
p. 174 the learned Judge has said: 

There la nothing In the language of the section 
(8. 6) to ehow that the worde ‘for the benefit of 
his wife* or other words oorrespondlng to these 
ehonld appear |n the policy to enable os to Infer 


1. AbhiramavalU Ammal v. Official Trustee of 
Madras, (1983) 19 A I B Mad 320 = 141 1 0 
680=66 Bdad 171=69 U L J 111. 


a statutory trust in favour of the wife within the 
meaning of the section. If on reading (he words 
used in the policy it appears that the assured has 
Intended, in the event of his death, that the 
policy should enure to the benefit of hia wife, then 
1 think the policy may be deemed to be a trast for 
her benefit. 

Although the above decision is that of 
a single Judge, it is amply supported by 
several English oases. S. 11, (Eng ) Married 
Women’s Property Act, deals with the same 
provisions as are contained in Ss. 5 and 6 
of the Indian Act, and the words "if 
expressed on the face of it to be for the 
benefit of the husband . . .," in 8. 5, and 
"if expressed on the face of it to be for the 

benefit of the wife." in 8. 6 of our 

Act are reproduced from 8.11 of the Eng. 
lisb Act. There are no less than three 
English rulings on 8. 11 which directly 
bear upon the point in issue. Two of these 
have been referred to by the learned 
Judge in the Madras case. These are 
U909) 1 KB 805^ and (1926) 1 Oh 48.® 
In (1909) 1 K B 805,® the policy in question 
was issued in favour of a husband and bis 
wife and was payable to the survivor of 
the grantees. On the death of the wife 
the husband claimed to be solely entitled 
to the money. It was argued against the 
contention of the husband’s counsel that 
to come within 8 . 11, Married Women’s 
Property Act, 1882, 

the ineurance muet comply etxlotly with its 
terms, and muet be expresely for the benefit of one 
or mote of the objeote therein named. 

But this argument was not accepted by 
two out of the three learned Lords who 
dealt with the case. In the second case 
referred to above, a husband had taken 
out a policy of insuranoe by which the 
Insurance Company agreed to pay a cer¬ 
tain sum to his wife if she were living at 
bis death or in the event of her prior death 
to pay the same to the executors, adminis¬ 
trators or assigns of the husband himself. 
Although the words "for the banefit of his 
wife" found no place in the policy, it was 
held: 

The policy is, in the terms of the section, a 
policy of asanranoe eSeoted by a man on bis life, 
and expreaaed to be for the benefit of his wife. 

Both these decisions have been followed 
in (1937) 3 All E L B 178* which is the 

3. Griffiths V. Fleming, (1909) 1 K B 806 = 78 

Ii J K B 667=100 h T 766=63 B J 840 = 36 
T Ii B 877. 

8. In re Fleetwood’s Policy, (1936) 1 Ch 48 — 96 
Ij 7 Oh 196=1936 W 0 A Ins Bep 1=186 TjT 
874« 

4 . Be Gladtts Guaranty Ezeontor & Trostees Oo. 
Ltd. T. Gladiti, (1937) 8 All E L B 178. 
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latest raliog on the point and was given 
long after the decision in the Madras case^. 
In that case by a policy of insurance des. 
oribed as a Lloyd’s accident policy, certain 
sums calculated according to a schedule 
were expressed to be payable to the 
assured, his executors, administrators or 
assigns, in the event of bodily injury by 
accident, as therein specified, causing the 
death or disablement of the assured. There 
was a memorandum at the foot of the 
policy that all claims under the policy 
should be payable to the wife of the 
assured, if living at the happening of the 
event upon which the claim should become 
payable, or if she were dead, then to the 
executors, administrators or assigns of the 
assured. Upon the death of the assured 
the question arose whether the wife was 
solely and beneficially entitled to the policy 
moneys or whether such moneys formed 
part of the estate of the assured. Bennet J. 
propounded the following two questions for 
his decision; (l) whether the policy in 
question is a policy of insurance effected 
by the deceased on bis own life, and (2) 
whether the policy being in the form 
referred to above, is expressed to be for 
the benefit of his wife. He answered both 
those questions in favour of the wife, and 
in dealing with the second question said : 

I should have been myself doubtful if that 
memorandum was a suffioient expression that the 
policy vras to be for the benefit of Winifred Gla- 
ditz, were it not for two deoisioDS. One of these 
is the deoleion of Tomline J. In (1926) 1 Oh 46,^ 
and the other that of Farwell and Kennedy L. Jj. 
in (1909) 1KB 606.^ Both these oases seem to 
me to decide that words which in substanoe are 
not distinguishable from the words of the memo* 
tandum which has been pnt upon the policy in 
question are a sufficient expression of intention 
that it is for the benefit of the person to whom 
the policy moneys are to be paid. Both deoislons 
bind me, and I propose to follow them. 

There are other rulings also which, 
although not directly in point, support the 
same view and a reference will be pro* 
sently made to these rulings. It is argued 
on behalf of the respondents that the 
words of the present policy are different 
from those used in the English policies, 
that all that the present policy provides 
is that the appellant is the person to whom 
the money is to be paid and says nothing 
more than that, that as these words are 
ambiguous, the Court should endeavour to 
ascertain the real intention of the deceased, 
and that it could never have been the 
intention of the deceased to deprive bis 
children of the benefit of the insaranoe 


money. We are afraid we cannot accept 
these arguments as sound. 


In (1906) 1 Ir Bep 155® a wife had 
effected a policy on her own life in favour 
of her husband, by which the Insurance 
Company promised to pay £1,000 to the 
husband or bis executors, administrators 
or assigns on the death of the wife and it 
was held that by the policy a valid trust 
was created in favour of the husband and 
was nob dependent on his surviving bis 
wife. This is no doubt an Irish case, but 
it has been referred to with approval by 
Lord Hanworbh, M. B. and by Bomer L. J. 
in (1933) 1 Ch 126.® In this case there 
were no express words in the policy to the 
effect that the policy was for the benefit 
of the husband, and it was held that the 
fact that the policy did not merely provide 
for payment to the husband but contained 
the words or “to his executors, adminis- 
. tratora or assigns", did not make any differ, 
ence in the eye of the law. This is clear 
from the observations of Lord Hanworbh, 
M. B. at p. 135, where it is said: 

The policy was expreseed to be in favont of Mr. 
William Piesoott, and the trust that remained 
was similar to the trust here, a trust to pay the 
polloy moneys, as and when they became dne, to 
the petaqnal representatiyes of Mr. William Pres* 
oott. It is quite tme that in the policy there was 
a oovenant to pay to the named parson and to bis 
executors and administrators, but as the Master of 
the Bolls pointed out, the addition of those words 
in the oovenant to pay do not make any altera* 
tion, because the plain meaning of the policy is 
that it was for the benefit of William Prescott and 
the other words add nothing and detract nothing. 

After referring to the oases in (1930) 2 
Ch 37,^ (1903) 1 Oh 188® and (1910) 1 Ir 
Bep 243,® which are cited in support of the 
contrary view, Lord Hanworbh has further 
said: 

In the present case, which arises nndet the Act 
of 1882 and where there Is a persona deslgnata, 
the wife indicated by name, an absolute interest is 
taken by her by virtue of the statute and a trnst 
created in her favour. That tmst still remains an. 
completed and anperfotmed until the date shall 
arrive when she, as It la now, her personal repre* 
sentative, receive the money, and while that 
state of things oontinnes the Act negatives any 
interest passing to the husband. 


6. Prescott v. Prescott, (1906) 1 Ir Bep 166. 

6. Oonsins v. San Life Assarance Society, (1933) 

1 Oh 136=102 L I Oh 114=1933 W 0 ft I 
Bep 164=148 L T 101=49 T L B IS. 

7. In re Oollier, (1930) S Oh 37=99 L J Oh 941= 

143 L T 89g={1939.19S0) B ft 0 B 178. 

8. In re Browne’s Policy, (1903) 1 Oh 188=72 
L J Ch 86=87 L T 688=61 W B 364=19 
TLB 98. 

9. Bobb V. Watson. (1910) 1 Xr Bep 348. 
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A6 page 140 Bomer L. J. has said : 

Ik follows that, in my opinion, (1906) 1 Ir Rep 
156.^ wbioh was really indieklnguishable from the 
.present oase, was rightly deoided. 1 express that 
-view in spike of the faot that Olauson J. had 
doubts as to its oorreotness . • • • For these reasons 
it seems to me that the oase in (1910) 1 Ir Bep 
248,^ was not oorreotly deoided .... 

It has been faintly suggested that in 
this ease and also in (1906) 1 Ir Rep 155® 
-the polioies of insurance expressly stated 
that they were made under the Married 
Women’s Property Act of 1882, that a 
reference to that Act in itself indicated 
that the payee was absolutely entitled to 
receive the money, and that therefore 
there was no need for making any further 
express provision that the policy was 
made for the benefit of the husband or 
wife as the ease may be. But if that was 
eo, there was nothing easier for the learned 
Lords than to say that because the polioies 
•expressly contained a reference to the 
Married Women’s Property Act, the poli¬ 
cies were on the faoe of them for the bene¬ 
fit of the person named therein. Bub that 
is not the reason on which the decisions 
referred to above have proceeded. The 
learned advoeate has invited our attention 
iio the observations of Haveliwala A. J. C. 
in 31 S L R 98'° at p. 117, where it is said: 

In order to attract the applicability of B. 6, 
Married Women's Property Act, the policy must be 
-oxpieesed to be for the benefit of the inenred'e wife 
or his children and money should be made payable 
to the Official Trustee. Until these two conditions 
are fulfilled, there can be no statutory trust In 
favour of the wife. Merely the worde 'payable to 
the assured or his wife' would not, in my opinion, 
contemplate a trust in favour of the wife, beoauee, 
as I have dlsoussed above, these words would not 
confer an absolute estate or would not create a 
tenet in favour of the wife. 6o, In order to create a 
valid statutory trust under the Married Women’s 
Property Act, It mast be clearly shown that the 
policy efieoted was for the benefit of the wife and 
ibe children and the moneys payable to the Official 
Trustee, and the reason for this Is that as no ez- 
press provision was made In the policy for the 
payment of the moneys to the Offiolal Tmstee, the 
Insnred at any time could revoke the polloy with 
or without the oonsent of bis wife, as the oase 
may be. but in the oase of a statutory kmst he 
wo^d have no right to revoke it beoause the 
moneys would be payable to the Official Trustee, 
66 Mad 171=A I B 1982 Mad 920l Is the case of 
single Jndge and with due respect to the learned 
7n^[e my view Is that the mere mention of the 
polloy 'payable to A and her ohlldren' would not 
•create a statutory trost within the meaning of 8. 6, 

With all respect, vye are afraid we can¬ 
not accept the view expressed by Havell- 
wala A. J. 0. in the above passage. S. 6doee 

to. Qoblndram v. Uk. Bavitribai, (1986) 
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not at all require as a oondition preoe- 
dent to the creation of a trust in favour of 
the wife that the money should be made 
payable to the Official Trustee. On the 
contrary, this section contemplates that 
where the sum secured by the policy 
becomes payable, it shall, unless special 
trustees are duly appointed to receive and 
hold the same, be paid to the Official 
Trustee. The object of this section is to 
create a valid trust in respect of the policy 
moneys without any trust deed or any 
other document being executed either in 
favour of the beneficiary or in favour of a 
trustee and without any trustee being 
nominated and all that it provides is that 
in the absence of any trustees being speci¬ 
fically appointed to receive the money, the 
Official Trustee shall receive the money as 
trustee and shall in reference to the 
money received by him stand "in the same 
position in all respects as if he had been 
duly appointed trustee thereof by a High 
Court." These words make it abundantly 
clear that the faot that the insured has 
not named a trustee, whether suoh.trustee 
be the Official Trustee or not, is no ground 
for holding that the money which is made 
payable to a wife is not for her benefit. 


The learned advocate has also invited 
our attention to (1924) 2 Ch 348" at 
p. 353. In that oase an endowment policy 
was taken out by a person in his own 
name for the benefit of his daughter, to 
mature on her attaiuing a specified age 
and it was held that it created no legal 
estate in the daughter and that she could 
not sue on the oontraot nor did the assured 
thereby oonstiVute himself a trustee for bis 
daughter of the policy and of the moneys 
payable thereunderi and therefore if the 
assured died before the policy matured, 
the polloy moneys belonged not to the 
daughter but to the estate of the assured 
and must be paid to his executors. This 
was not a oase which attracted the 
applicability of .B. 11, English Married 
Women’s Property Act, and has therefore 
no bearing on the present oase. It might 
also be pointed out that the indgment in 
the above oase was given by Bomer L. J. 
who is one of the Judges who decided the 
oase in (1933) 1 Ob 126,® referred to above. 
The only other case referred to by the 
learned advocate U that in (l892) 1 Q B 


1. Tibbetti V. BngeUbaob, (1994) 2 Oh 846=98 
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147. Bnt that case also has do applioa. 
tion. In that case the wife was guilty of 
the murder of her husband and had lost 
her right to the money. 8. 11, Married 
Women’s Property Act, had therefore no 
application and the observations to which 
the learned advocate has invited our 
attention have no bearing whatsoever on 
the present case. 

With regard to the argument that the 
words in issue in the present case are 
ambiguous and that we should therefore 
try to ascertain the intention of the 
insured, we have again to bear in mind the 
well established canon of construction 
that the words used in a policy are to be 
construed in their plain, ordinary and 
popular meaning : Halsbury Vol. 18, 
para. 616. What then is the plain mean, 
ing of the words “Company doth hereby 
agree . . . that... it will pay .... the 
sum stated ... to the person or persons to 
whom by such schedule the sum is pay. 
able ”? Do they mean that the said sum is 
payable to the person named therein for 
himself or as trustee or as nominee for 
others ? The ordinary meaning of a pro. 
mise to pay a sum of money to a named 
person is that it is payable to such person 
for his own beneht. Is there any reason 
why these words should not receive their 
ordinary meaning and be interpreted to 
mean that the amount is to be paid to the 
appellant not in her personal capacity and 
for herself but as trustee for the heirs ? 
The present dispute is between the sons of 
the deceased and his widow. Had tbs 
dispute been between the creditors of the 
deceased and his widow or sons, could the 
creditors have possibly contended that as 
the widow was only a nominee to receive 
the money, they were entitled to the same 
in preference to the heirs ? If not, there is 
no reason why a different interpretation 
should be put upon the words when the 
dispute is between the widow and the 
sons. 

Even if there was any scope for specula, 
tion as to the intention of the testator, 
we have to bear in mind these facts, that 
the testator had one son from his first 
wife who was dead, that he had married a 
second wife who was only seventeen years 
old, and that at that time he had no other 
son. May it not be fairly presumed that 
when the d eceased effeoted the policy and 

12, Cleaver v. Mutual Reserve Fusd Life Assooia. 
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declared that the amount thereof should- 
be paid to the appellant, it was bis inten. 
tion to provide for her and not for his son 
from the first wife who was his heir in 
law and entitled to inherit the rest of the 
property which the deceased died possessed 
of or for whom probably he had either made 
or intended to make provision in some- 
other way. For these reasons, we allow 
this appeal and dismiss the suit with oosts- 
througbout. 

S.O./r.k. Appeal allowed. 
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Firm Jhangaldas.Chimandas — 

Plaintiff. 

V. 

Firm Chetumal.Bulchand — 

Defendant. 

Suit No. 32 of 1936, Decided on 31st 
August 1937. 

(a) Negotiable Initrument—Negotiability^" 
Essentials of—‘Pahuncb' is ordinary receipt 
—It is neither bill of exchange nor bundi and 
so is not negotiable. 

_ In order that an inetrument may acquire nego. 
tiability, the following requieites are necesEary : 
(1) the Instrumeut rouet be iu a form capable of 
being sued on by the holder of it pro tempore in 
bis own name ; and (2) it muet be by the custom 
of trade transferable like cash by delivery. 
Failure to comply with either of these require, 
ments prevents the instrument being a negotiable 
instrument aV all. The 'pahunch’ is a writing 
merely chrooioling the fact that a certain amcnnt 
is received by the person eigcing it from another- 
pereon. It is an ordinary receipt. Neither 
expressly nor impliedly does it create any obliga* 
tion on the part of anybody to pay the amount 
mentioned in the receipt. It is therefore neither 
a bill of exchange as defined by the Negotiable 
Instruments Act nor a hundi nor any other such 
document entitling or purporting to entitle any 
person to payment by any other person of any 
stated sum of money. It is therefore not negoti¬ 
able : A 1 B 1919 Cal 6i6 ; (2909) 9 KB 1029 
and A I R 1936 P O 171, Bel. on. [P 27 0 1; 

P 26 0 1, 2] 

(b) Transfer of Property Act (1882), Sec. 
tions 130, 132—Pahunch acknowledging debt' 
which has to be paid—Transfer can be effec¬ 
ted by instrument in writing and is subject 
to equities under S. 132. 

Where the document of pahunch evidences- 
acknowledgment of a debt, which has to be paid, 
it is a chose in action or actionable claim, transfer 
of which can be effected only by instrument ia 
writing and such transfer is subject to the equities- 
provided by S. 1S2. [P 26 0 2; P 27 0 1. 2] 

(c) Custom—Essentials of xalidity stated. 

In order that a Court may give effect to a cus¬ 
tom It must be shown that it has the following; 
attiihutea : (1) zeasosahleness :.(2) certainty (en- 
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foroeabilit; and definlteneBB) ; (8) lb should not 
oSend against any provleion of law ; (4) ita 
immemorial usage can be proved by evidence by 
positive instances and (5) it should not be against 
public policy. If a custom le to have the force of 
law, il it is to upaet the ordinary law, it must be 
established by instance, that the custom bad 
come into conflict with a state of things inoonsis* 
tent with the incidents of the custom, and bad 
nevertheless prevailed. In short, the instanoea 
should be to show that one party asserted rights 
under a custom ; the other party resisted the 
right taking his stand on the provisions of law ; 
and the former succeeded invariably. To estab* 
lish a custom it is not Buffloient merely to prove 
that that is what is done constantly in the 
bazaar : Case law referred,. [P 26 C 1] 

(d) Negotiable Instrument-^Negoliability^ 
Pahunch receipt — Custom of negotiability 
of pahunch by mere indorsement offends 
against public policy and provisions of law. 

In a suit on pahunch which iB an ordinary 
receipt and not a bill of exchange payable on 
demand, It was alleged that there was a ouetom 
prevailing among the mercantile community in 
Karachi and other parts of Bind by which a 
pahunch receipt was negotiable like a bill of 
exchange by a mere indorsement : 

Held that euoh a custom was neither reason* 
able nor certain and offended against public policy 
and also offended against the provisions of law 
with regard to stamp as the object of the mer* 
chants resorting to circulation of pahunch was to 
escape payment of the requisite stamp duty : Case 
law referred, [P 29 0 2] 

Kbanohand Qopaldas and Pablajaingh 
B. Advaoi —for Plaintiff, 

Srikisbendas H. LuUa —for Defendant. 

Judgment.—This is a suit on what is 
ooinmonly known in the bazaar as a 
*pabnDoh’. The plaintiff's case as put in the 
plaint is that the plaintiff is a firm carry, 
ing on business in Karachi; that on Qlst 
November 1935 at Karachi the defendant 
firm received from and credited to one 
TJdbaomal Baioband Bs. 2,500 and execut¬ 
ed in favour of Udbaomal Baioband a* 
pabuDoh receipt drawn up in Sindbi Ian. 
guage which is attached to the plaint and 
marked “A”; that by a local usage pre¬ 
vailing among the Indian mercantile com. 
munity in Karachi and other places in 
Bind, a pabunob receipt is negotiable like a 
bill of exchange by a mere indorsement, 
end is payable on demand; that on Ist 
December 1935 Udbaomal Baioband nego. 
tiated and sold to the plaintiff the 
pahunch given by the defendaut.firm ; 
that for valuable consideration the plain- 
tiff has purebaBed the pahunch; that 
Udhomal Baioband thereupon indorsed 
the pahunch in favour of the plalntiff<firm; 
that on filet Jannary 1986 the plaintiff 
pKMeated the pahnnob to the defendant 


firm at their place of business and 
demanded payment; but the defendant 
declined to honour the same ; that on the 
following day, the plaintiff served the 
defendant with a notice asking for pay. 
meat of the amount due on the pahunch,. 
but the defendant failed to make the pay. 
ment ; and hence the necessity for thie 
suit, in which the plaintiff claims Bupeea 
2,500 with interest from data of suit till* 
payment and costs. 

The defendant firm by their written 
statement contend inter alia that there ia 
no such custom or local usage as pleaded 
in para. 3 of the plaint, viz. that a 
pahunch is negotiable as a bill of exchange 
by mere indorsement and is payable on 
demand ; that this pahunch is not in a 
form which can acquire negotiability by 
local usage ; that the defendant bad no 
notice of the transfer by Udbaomal Bai- 
oband in favour of the plaintiff ; that 
Udbaomal Baioband suspended payment on 
17th December 1935 : that Udbaomal Bai- 
ohand had executed three pahunch in 
favour of the defendant of the aggregate 
value of Bs. 9,000 prior to the transfer of 
the pahunch in suit to the plaintiff ; that 
on the date of that transfer, out of the 
amount of Bs. 9.000 the defendant bad still 
to recover Bs. 4,000 from Udbaomal Bai. 
ohand who have subsequently become 
insolvent ; that the plaintiff's rights, if 
any, were therefore subject to the equities 
in favour of the defendant ; and that 
therefore the plaintiff's suit should be dis- 
missed with costs. 

The following issues were raised by 
Eupeband A. J. 0.: (l) Did the defend¬ 

ants execute a pahunch receipt as alleged 
in para. 2 of the plaint ? (2) Is there a 

usage as alleged in para. 3 of the plaint 
according to which the said receipt is 
negotiable as a bill of exchange by indorse¬ 
ment ? (3) Can the document sued upon 
acquire negotiability by local usage ? 
(4) Was the said receipt payable pn 
demand ? (6) (a) Was it indorsed and 

negotiated in plaintiff's favour?(5) (b) Had* 
the defendant notice of the same? If not, 
what is the effect ? (6) Have the defen. 
dants receipts referred to in para. 3 of the 
plaint as alleged ? If bo, what is the 
effect 7 (Covers para. 10 of the W. 8.) 

(7) What amount, if any, is due to plaintiff? 

(8) General. 

Mr. LuUa for the defendant admits eze- 
ontion of the pahunch on which the enih 
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has been brought. It was therefore brought 
on the record as Ex. 5. Issue 1 in the suit 
is therefore found in the aflSrmative. In 
order to simplify matters, parties consent 
that it may be assumed by the Court: 

(1) that what is known in the commercial 
circles of Karachi as a pahunoh is ordinarily 
in the form of the suit pahunoh Ex. 5; 

(2) that it is transferred by a mere indorse, 
ment like Ex. 8 which is the indorsement 
on Ex. 5; and (3) that such dealings have 
been taking place on a very extensive scale 
in Karachi. It may also bo noted that in 
para. 3 of the plaint it is stated that by a 
local usage prevailing amongst the Indian 
mercantile community in Karachi and 
other places in Sind, a '’pahunoh” receipt 
is negotiable as a bill of exchange by mere 
indorsement and is payable on demand. 
Mr. Khanoband has however thought fit to 
modify the statement, after the deposition 
of Ex. 6, a servant of the plaintiff.firm, and 
now contends that a pahunoh is negotiable 
like a bill of exchange by a mere indorse, 
ment. He has had to concede that a 
pahunoh is not payable on demand. Before 
I consider whether the plaintiff has or has 
not succeeded in establishing the alleged 
custom about negotiability of a pahunoh 
like a bill of exchange by mere indorse, 
ment, I should like to determine the prima 
facie nature of such a document irrespective 
of any custom or usage in the market. On 
this point I may have to make a reference 
to my order dated 4th May 1937, a copy of 
which should be annexed to this judgment 
as annexure ‘A’. To show the form in 
which a pahunoh is written, let us re. 
produce Ex. 6 ; 

To 

Bhal Udbomal Bhai Baioband. 

Written from EaraobI Bander by Puj Obetumal 
Fuj Buloband. Bead “Bam, Bam” from bim. 

You paid Bs. 2,600 (in words rupees two tbou- 
sand five hundred) oash. We received tbe same 
and oredited to you and we passed on tbe receipt 
to you. 

Miti Eati dated 24, in words twentyfourtb, 
Bambat 1992. 

Bd. ?amna. 

Bd. Murlldbar. 

It is on the face of it an ordinary receipt. 

I may also reproduce from annexure 
the following pertinent observations : 

Now, a document has to be read at Its face 
value where it is perfectly clear and anambiguous. 
Tbe pahunoh Is a writing merely ohronlollDg the 
fact that a certain amount is received by the 
person signing it from another person. It Is an 
ordinary receipt, Neither expressly nor impliedly 
*<1068 it oreate any obligation on the part of any¬ 


body to pay the amount mentioned in the receipt. 
It is therefore neither a bill of exchange as defined 
by the Negotiable Instruments Aot nor a hundi 
nor any other such document entitling or purport¬ 
ing to entitle any person to payment by any other 
person of any stated sum of money. It goes with¬ 
out saying that when a mere receipt is given and 
it is stated that the amount of the receipt is 
oredited to tbe person to whom tbe receipt is 
given, there is nothing on the faoeof tbe document 
to show that tbe amount was deposited or that it 
had nothing to do with a mutual aooount, and 
had therefore to be paid back on demand or after 
any stated period. Indeed it is very difiScult to 
comprehend how this receipt oan be differentiated 
from a receipt given by a person who has got a 
standing aooount with the person making payment 
and who has reoeived it towards the settlement of 
that aooount. It is also difficult to differentiate 
Buob a receipt from a receipt given by a person to 
whom some money was due and who on pay¬ 
ment acknowledges receipt thereof. It would be 
extremely difficult for the revenue authorities to 
determine what the intention of the parties was 
if plain meaning of the terms of a document are 
to be supplemented by something not in it. 

ABSuming for the sake of argument that 
a promise to pay or an order to pay oan 
be read in an instrument in the form of 
pahunoh Ex. 5, the question is whether 
snob a pabnnoh is transferable like a 
negotiable instrument by mere indorsement 
or writing like Ex. 8, or whether it is 
really a ohose in aotion. No other mode of 
transferability is suggested by the parties. 
The burden of proving that by a custom 
or usage in the market a pahunoh has 
acquired tbe oharaoteristio of a negotiable 
instrument lies on the plaintiff. It is to be 
seen whether that onus has been dis- 
charged. The plaintiff firm themselves 
Galled the pahunoh a receipt in the plaint. 
The dictionary meaning of the word 
pahunoh is also the same. Even the 
stamp affixed to the pahnaoh is of one. 
anna, as if on a receipt. Bat Mr. Khan, 
ohand for the plaintiff contends that a 
pahunoh is a bill of exchange within the 
meaning of the term as defined by S. 2 (2), 
Stamp Aot. That danse reads thus : 

(2) "Bill of exchange” means a bill of exchange 
as defined by the Negotiable Instraments Aot, 
1881, and Includes also a hundi, and any other 
doonment entitling or purporting to entitle any 
person, whether named therein or not, to payment 
by any other person of, or to draw upon any other 
person for any sum of money. 

Before I consider whether S. 2 (2), 
Stamp Aot, includes within its ambit an 
instrument like a pahunoh, I may say that 
it is clear that if the document evidences 
acknowledgment of a debt which has to be 
paid, it is a chose in action or actionable 
claim, and according to S. 130, T. P. Act, 
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bhe transfer of snob a olaim oan be effeoted 
only by the exeoation of an instrnment in 
writing. The transferee aoqaires the right 
which varies according as the instrument 
is governed by the Negotiable Instrnments 
Act or the Transfer of Property Act. What 
kind of rights the transferee gets on the 
transfer of a pahunoh under the alleged 
custom relied on by the plaintiff is not 
clear from the evidence. Mr. Khanohand 
relies on B. 137, T. P. Act, and contends 
that the transfer need not be by an instru¬ 
ment in writing because the pahunoh that 
has been transferred to the plaintiff is by 
custom negotiable. According to 8. 132 the 
transferee shall take it subject to all the 
liabilities and equities to which the trans¬ 
feror was subject in respect thereof at the 
date of the transfer. Illus. (i) is more or 
less on all fours with the facts of the 
present case: 

A. transfers to C a debt due to him by B, A being 
then Indebted to B. 0 sues B for the debt due by 
B to A, In each suit B is entitled to set ofi the 
debt due by A to him, although C was unaware of 
it at the date of suoh transfer. 

So that the only issue of moment is 
whether a pahunoh has by onstom acquired 
negotiability by mere indorsement as 
alleged on behalf of the plaintiff. There is 
no evidence to show that a pahunoh is a 
superior kind of document free from the 
trammels of S. 132, T. P. Act. Assuming 
however that the transferee of a pahunoh 
has superior rights, still an instrument 
like Ex. 5 is not one which oan acquire 
negotiability. In order that an instrument 
may acquire negotiability, the following 
requisites are necessary: (l) the instrument 
must be in a form capable of being sued on 
by the holder of it pro tempore in his own 
name; and (2) it must be by the onstom of 
trade transferable like cash by delivery. 
Failure to comply with either of these re¬ 
quirements prevents the instrument being 
a negotiable instrument at all: see Hals- 
bury's Laws of England, Vol. 2. Para. 1015, 
at p. 723. Ex. 6. as I have already held 
in my order (Ex. 11), is ordinarily a receipt 
and does not import any debt; therefore 
Ex. 6 is not in a form so as to acquire the 
attributes of negotiability. In 46 Oal 331^ 
Chaudhuri J. says at page 337 : 

Ik has then been argued that, by meroantile 
usage, share oerklfloakee with blank transfer deeds 
endorsed by the last registered owner, are negoti¬ 
able instmxnents. These are oertlfloates of shares 

It Hasarimul Bbobanlal Satieb Ohandra, 
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in a company whose Articles of Assooiatlon require 
that the transfer shall be by a separate instrument 
ezeouted both by the transferor and transferee, 
and that the name of the transferee shall be 
entered In the register of share-holders. On the 
faoe of these dooumeuts they ate not transferable; 
but it ie contended that luaamuob as In the 
Oaloutta market, sales of ehares are effected when 
they are accompanied by suoh blank transfer- 
deeds, and pass from baud to band, they are there¬ 
fore to be considered as negotiable instruments. 
But certain requiremeute have to be fulfilled 
before any instrument of this oharaoter oan be 
considered negotiable. It must be in a form wbioh 
renders it capable of being sued upon by the 
holder of it pro tempore in his own name; and it 
muet be by the custom of trade transferable like 
cash by delivery. Failure of these requirements pre- 
vente its being treated ae a negotiable instrument. 

In (1909) 2 E B 1029^ there are the 
arguments of MoCardie, counsel for the 
defendant, which have been endorsed and 
adopted by Darling J. at page 1040, It 
was held that the document in the suit 
was on the faoe of it a mere receipt, and 
therefore could not be looked upon as a 
negotiable instrument. In A I B 1936 
P G 171^ it was held that if a document is 
primarily a receipt, even if coupled with 
the promise to pay, it would not become a 
pro. note. Lord Atkin who delivered the 
judgment remarked that a receipt would 
be a somewhat unusual visitor in the 
aooustomed circles of negotiable paper. 
Further on, his Lordship says : 

Reoeipts and agreements generally are not In¬ 
tended to be negotiable; and serious embarrassment 
would be oaused in oommeroe if the negotiable net 
were oast too wide. 

Section 4, Negotiable Instruments Act, 
defines a pro-note. 8. 5 gives a definition 
of a bill of exchange. 8. 6 contains the 
definition of a cheque. A definition of a 
"negotiable instrument" is given in S. 13. 
The doctrine of negotiability of instruments 
is discussed exhaustively in Miller v. Race 
from pages 633 to 640 in Smith’s Leading 
Oases. Vol. 1 (Edn. 12). So far as the form 
of Ex. 6 is concerned, it is not a negotiable 
instrument. Even if debt be implied from 
the mere acknowledgment of receipt of 
money, the olaim to that debt is an action¬ 
able olaim. As I have already stated above, 
snob a olaim according to 8.130, T. P. Act, 
is transferable by an instrument in writing; 
and suoh transfer is subject to the equities 
p rovided in 8.132. Prior to 1882, the year 

3. Jones & Go. v. Ooventry, (1909) 9 KB 1029= 
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in -which the Transfer of Property Act 
first came into force, an actionable claim 


was not assignable. In Fngland alsoi 
prior to the judicature Act of 1873, an 
actionable claim was not assignable. 
Although reliance is placed on S. 137. 
T. P. Act, it is not shown by evidence that 
the equitable right given by S. 132 of the 
Act is taken away by reason of a custom 
to that effect. In order that a Court may 
give effect to a custom it must be shown 
that it has the following attributes : (l) 
reasonableness ; (2) certainty (enforce, 
ability and definiteness) ; (3) it should not 
offend against any provision of law ; (4) 
its immemorial usage can be proved by 
evidence by positive instances ; and (5) it 
should not be against public policy. 

In (1919) 35 T L R 530^ it was held 
that three documents (insurance policy 
being one of them) must be delivered in 
0.1. F. contracts; and that a custom pleaded, 
though sound, that instead of insurance 
policy a certificate of insurance will do, is 
not to be accepted. If a custom is to have 
the force of law, if it is to upset the 
ordinary law, it must be established by 
instance that the custom had come into 
oonfiiot with a state of things inconsistent 
with the incidents of the custom, and 
bad nevertheless prevailed. In short the 
instances should be to shew that one party 
asserted rights under a custom; the other 
party resisted the right taking bis stand 
on the provisions of law; and the former 
succeeded invariably. To establish a cus. 
tom, it is not sufficient merely to prove 
that that is what is done constantly in the 
bazaar: see 16 All 221.^ The English & 
Empire Digest, Vol. 17, Note 414, at p. 36, 
contains remarks from the judgment of 
Pollock. C. B.. in (1848) 11 L T (os) 28.® On 
behalf of the plaintiff one solitary instance 
has been brought on the record. A suit 
bad been filed in the Small Cause Court, 
Karachi, No. 2924 of 1933, Gbainrai Utam. 
ohand v. Pribbomal, in which it appears 
(from Ex. 15/3) that the Judge admitted 
the custom of transferring a pahunoh. He 
based his judgment however on an inter, 
pretation of the Stamp Act in a sense 
contrary to that decided by me in Ex. 11, 

4. WilfiOQ, Holgate & Co. Ltd. v. Belgian Grain 
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1894 A W N 47. 

6 . Bturge v. Haldlmant, (1848) 11 L T (O B) 28. 


Moreover the question whether the instru¬ 
ment was in a form which by custom can 
acquire negotiability was not litigated in 
that case. 

As against one instance quoted by the 
plaintiff of the custom set up in the pre- 
sent case being upheld by the Small Cause 
Court, it is pointed out that in a suit filed 
in this Court, Suit No. 296 of 1930,^ the 
plaintiff was the ultimate transferee of a 
pahuncb, relief was sought against defen. 
dant 1 in whose favour the pahunoh was 
written, and defendant 2 who was trans¬ 
feree from defendant 1; the learned A. J. C. 
ordered that the first point to be deter, 
mined was whether, assuming such a 
custom existed, the pahunoh could acquire 
negotiability under the law; this was fully 
argued; judgment was reserved; but before 
the judgment could be delivered, the plain¬ 
tiff stated: we have settled; we withdraw 
the suit.” This would show that the only 
occasion in this Court when there was a 
clash between a party setting up the 
custom and the party opposing it, the party 
setting up the custom withdrew the suit. 
That a custom must be established by 
many instances is also held in 29 Mad 24.® 
A few instances, or instances of recent 
date, may not show that a particular 
course of conduct has ripened into custom 
recognizable according to law : 18 0 W N 
55.® Custom must be fair and proper, and 
such as reasonable, honest and fairminded 
men would adopt : see (1916) 85 L J K B 
1695.^® That a custom must not be opposed 
to public policy is laid down in 38 Mad 
1052.^^ If a custom is unreasonable the 
Court is entitled to find against it : see 
33 All 257.^^ There was a custom of trade 
existing in the Bombay market whereby a 
cheque with the word *bearer’ struck out 
without the word ‘order’ being inserted 
was regarded as an order cheque; but the 
negotiation was held to offend against the 
provisions of the Negotiable Instruments 
Act, and the Bombay High Court refused 

7. Firm of Verhomal Ohatnmal v. Firm of Mul- 
ohand Topandas, Sait No. 296 of 19S0. 

8. Abbayya v. Pappayya Bao Bahadur, (1906) 29 
Mad 24=16 M L J 8. 

9. Dnrga Ohaian V. Baghunath, (1914) 1 A IB 

Cal 289=20 I 0 810=18 OWN 66=18 OLJ 
659. 

10. Olympia Oil and Oake Oo. v. Produce Brokers 
Oo., (1916) 2 E B 296=85 L J E B 1696. 

11. Eunhambl v. Ealanatbar, (1916) 2 A I B Mad 

711=24 I 0 628=38 Mad 1059=27 M D J 
166. 

12. Bbadi Lai v. Mahammad Ishaq, (1911) 88 All 
Mad 267=9 I 0 198=8 A L J 10. 
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to give legal reoognibion to it : vide 21 
Bom L R It was, by the by, as a 
result of this ruling that sub-s. (l) of S. 13, 
Negotiable Instruments Aot, was amended 
in 1919. In 34 Bom 72/* Batohelor J. 
observes at p. 83 : 

It may be obeerved moreover that here in India 
we are governed by our Codes, which are subjected 
to fairly frequent amendment whenever amend* 
ment ie ooneideted to be required; so that there 
should be the less temptation to Judges to en* 
OEoaob upon the province of the Legislature. And 
I am aware of no authority for eupposing that, 
side by side with the recognized law, there exists 
in India to*day a separate set of valid but some* 
what undefined legal principles desoribable as 
the law merchant. I should rather suppose that 
those portions of the law merchant which the 
Indian Legislature has seen fit to accept are to be 
found embodied in euoh provisions of that Legis* 
lature as the Oontraot Act and the Negotiable 
Instruments Act ; and that it is not competent 
to ns to leave this firm ground and explore the 
uncertain regions which are imperfectly defined 
by the phrase, the law merchant. 

There oau be no reoognizable ouetom 
against any positive provision of law : see 
Halsbury’s Laws of England, VoL 10, 
page 42, para. 57. The remarks of Gran- 
worth, li. C., in (1856) 106 R R 987,*® at 
the bottom of p. 990 and top of page 991 
are very pertinent. If the objeot of the 
oustom pleaded in the ease is to defraud 
Government of its legitimate revenue, suoh 
a oustom oannot be recognized by a Court 
of law. PesBumal (Ex. 6), plaintiff's repre¬ 
sentative, was asked what the objeot in 
oiroulating pahunohs in the bazaar oould 
possibly be if not to defraud publio reve. 
nue. The witness oould not give any satis, 
factory answer. There is no doubt that if a 
pabunoh is not a bill of exobange payable 
on demand, it would require a stamp. That 
is why there was this false statement in 
the plaint that a pabunoh is a bill of 
exohange payable on demand. The plain, 
tiff's witness Pessamal was however oon. 
strained to admit that a pahnnoh is not 
payable on demand. No donbt he qualihed 
the statement by saying that it was pay. 
ftble on demand if the drawer became 
insolvent. Beyond bis word there is no evi¬ 
dence to establish even this qnalifioation. 
Nob a single instance is cited. If the 
pabunoh is not a bill of exobange payable 

18. DoiMbhsl Hltobandv. Viroband Dalohharam, 
(1919) 6 A I B Bom 78 ss 49 I Q 866^81 Bom 
LBl. 

Hi Baghuoakbll Taraohand ▼. Bank of Bombay, 
(1909) 84 Bom 72=2 1 0 178=11 Bom L B 
266 . 

U. Dixon T. BotUI, (1866) 2 Jar (N 6) 983=8 
Uaeq H L 1=4 W B 816=106 B B 987. 


on demand, then it is perfectly obvious, 
and I have not the smallest doubt in my 
mind, that the objeot of the merchants 
resorting to circulation of pahunohs is no 
other than that they may escape payment 
of the requisite stamp duty. It is note, 
worthy that no bank accepts a pabunoh. 
This is admitted by plaintiff’s witness 
Pessumal. 

It is also noteworthy that the oustom as 
pleaded in para. 3 of the plaint is given a 
go-by to, and a different custom is set up. 
Not a witness on behalf of the plaintiff has 
said that a pahunch is negotiable as a bill 
of exchange. Not a witness on behalf of 
the plaintiff has said that a pahunch is 
payable on demand. In a case of this sort, 
a oustom pleaded iu the plaint oannot be 
easily allowed to be varied in evidence. 
Applying the law quoted above to the facta 
of the present case, I am emphatically of 
the opinion that the oustom set up in the 
plaint, or even the subsequent variation of 
it sought to be established by evidence, is 
neither reasonable nor certain; it offends 
against publio policy and offends against 
the provisions of law with regard to stamp 
as I will show presently. 

The plaintiff's witness Pessumal admits 
that the period after which a pabunoh is 
payable is agreed upon beforehand, and yet 
it is not to be mentioned in the pabunoh. 
There can be no other objeot in omitting 
this important fact from the recitals of the 
pabunoh except to defraud the Govern, 
ment revenue, by making it pass off as an 
'on demand ’ instrument. It nas been held 
in A I R 1925 Bom 527^^ that in deter, 
mining whether a document is sufficiently 
stamped for the purpose of deciding upon 
its admissibility in evidence the Court will 
look at the document itself as it stands,* 
and not at any collateral oiroamstanoes 
which may be shown in evidence. 

Mr. Khanohand for the plaintiff oon. 
tends, as noticed above, that the pabunoh 
(Ex. 5) which is the basis of this suit comes 
within the definition of a bill of exohange 
as given in 8. 2 (2), Stamp Act, and as 
enoh the transfer of it by indorsement is 
exempt from stamp duty under Art. 62. 
Bat it oannot be said that the pabnnob is a 
document entitling or purporting to entitle 
any person to payment by another person 
of, or to draw npon another person, any 
sum of money. If anything may be oon. 

16. Bampraiad Shivlal t. BtinlTaia Balmukand, 
(1926) 12 A I B Bom 627=90 1 0 696=27 
Bom L B 1122. 
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afcroed by implioation, it would be a pro¬ 
mise on the parb of the drawer to pay the 
amount. The pahunoh is clearly a receipt 
as admitted in the plaint itself; and a 
receipt is defined in S. 2 (23), Stamp Act. 
If it evidences acknowledgment of a debt 
it is an actionable claim. It will not do to 
transfer an actionable claim by a mere 
indorsement. Mr. Khanchand says that the 
definition of a bill of exchange as given in 

S. 2 (3), Stamp Act, is not exhaustive, and 
that therefore we have to draw upon the 
definition of the term in the Negotiable 
Instruments Act, S. 19. This is legal jug¬ 
glery ; because a bill of exchange in S. 19 
is a bill of exchange as defined by 8. 5, 
Negotiable Instruments Act; and a pahunoh 
is admittedly not a bill of exchange as de- 
fined by S. 5, Negotiable Instruments Act. 
According to Art. 13, Stamp Act a bill of 
exchange as defined by S. 2 (2) and (3) of 
the Act requires a stamp duty when it is 
payable otherwise than on demand. The 
pahunoh being admittedly payable other- 
wise than on demand requires a stamp as 
shown in the Article: and the stamp with 
penalty taken by the Court on Ex. 5 on 
the record was therefore perfectly justifi¬ 
able. A bill of exchange on demand has to 
bear no stamp since 1927. A pahunoh bears 
a one anna stamp. It is a fair inference 

Issues. 

1. Did the defendants execute a pahunoh? 

2. Is there a usage as alleged in para. 3 
of the plaint according to which the said 
receipt is negotiable as a bill of exchange 
by indorsement? 

3. Gan the document sued acquire nego- 
liability by local usage ? 

* 4. Was the said receipt payable on 
demand ? 

6 (a). Was it indorsed and negotiated in 
plaintiff’s favour? 

5 (b). Had the defendant notice of the 
same? If not, what is the effect? 

6. Have the defendants receipts referred 
to in para. 3 of the plaint as alleged ? If 
BO, what is the effect? (Covers para. 10 of 
written statement) 

7. What amount, if any, is due to 
plaintiff? 

8. General. 

s.o./b.k. 


that the merchants treat a pahunch as a 
receipt and call it a receipt; they do not 
treat it as a bill of exchange or a bill of 
exchange on demand. 

For the reasons foregoing, then, if the 
endorsement of the pahunoh in suit confers 
any right to the plaintiff to sue upon it, it 
is merely as an actionable claim; and as 
such subject to the equities of S. 132, T. F. 
Act. On the date of Ex. 5 the defendants 
had with them pahnnohs of Udhaomal 
Baiohand for a much larger amount than 
that of Ex. 5. The defendant has explain, 
ed under what oironmstanoes Udhaomal 
Baiohand had to pay the amount of the 
pahunoh Ex. 5. Mr. Khanchand contends 
that this is a set off which cannot be 
claimed in this suit without the defendant 
paying the requisite court.fee. But the 
argument is untenable, because the defen¬ 
dant does not claim any decree against the 
plaintiff. Udhaomal Baiohand could not 
have filed a suit on Ex. 5. Ex. 5 would have 
been merely a piece of evidence, if at all, 
to prove the loan. Claim to the debt is 
not on Ex. 6. It is founded on the loan. 
Therefore it is not necessary that the defen¬ 
dant should ask for a set off and pay the 
necessary court.fee on it. I shall now give 
my findings in juxtaposition with the issues 
framed in the case: 

Findings. 

In the afiSrmative. 

The usage as pleaded in para. 3 of the 
plaint is not proved. Nor is the usage subse- 
quently pleaded in another form proved. 


In the negative. 

In the negative. 

It was indorsed in plaintiff's favour but 
not negotiable according to law. 

In the negative. Finding unnecessary. 

In the affirmative. The effect is that 
the defendant can plead the equities in bis 
favour under S. 132, T. F. Act. 

Nil. 

Suit dismissed with costs. 

Suit dismissed. 
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Edpoeand Bilaeam Ag. j. 0. 

AND Lobo J. 

Mt, Nonibai w/o Mulchand —Appellant. 

V. 

Jethanand Sheroomal and others — 

Bespondents. 

First Appeal No. 22 of 1935, Decided on 
4th Ootober 1937. 

^ Civil P. C. (1908), O. 21, Rr. 18 and 19— 
Set-off— Rr. 18 and 19 are net exhaustive— 
Court has inherent jurisdiction to allow set¬ 
off of claims arising at different stages of 
same proceeding and even if such claims are 
barred by limitation. 

Rules 18 and 19 of O. 21 do not exhaust the 
oases in which eot*ofi may be allowed in execu* 
tlon proceedings. It is now well established that 
apart from Pr. 18 and 19 of O. 21, the Court has 
Inherent jurisdiction on equitable principles to 
allow a set-ofi of claims arising at difierent stages 
in the same suit or proceeding and this even if the 
right to recover the claim sought to be set-ofi is 
barred by limitation. [P 32 G 1] 

A final decree in a partition suit entitled A to 
recover a certain sum from B, In the appeals 
arising out of the same suit and the same proceed¬ 
ing B was awarded costs against A, an amount 
larger than that recoverable by A against B in the 
final decree for partition. B had not executed his 
decree for costs. In an application to execute the 
decree obtained by A: 

Held that B was entitled to set-off against his 
claim of ocsts against A, the latter’s claim against 
B; A IB J9J? Fat gS9; 9 W B 690\ A I B 
1936 Cal 326 and A I B 1936 Mad 626, Bel. on. 

tP 32 0 2] 

Srikiehindas H. Lnlla — /or Appellant. 

Aaeadomal Bewaohand —/or Hespdts. 

Lobo J. —This is an appeal arising oat 
of ezeoation proceedings in Sait No. 26 of 
1917 of the First Class Civil Court, Sbikar- 
par. The facts connected with this matter 
are these. Galabrai and Jethanand were 
two brothers. Galabrai institated a suit 
against bis brother for partition of joint 
family property. In this suit Jethanand 
pleaded that there had been a prior parti, 
tion. The Court which tried the suit 
upheld this oontentioD bat allowed the 
suit to proceed on the basis of a suit for 
partition of the property of co-owners. 
Galabrai failed to proseoate the proceed¬ 
ings on this basis and the suit was accord, 
iugly ordered to be dismissed. Galabrai filed 
two appeals in this Ooart against the deoi. 
eion of the trial Coart, being First Appeals 
Nos. 37 and 38 of 1919. In these appeals 
Galabrai saooeeded and the decree of the 
trial Court was vacated. The finding in 
favour of a prior partition between Galab. 
zal and Jethanand was negatived by the 


High Court and Jethanand was ordered to 
pay all the costs throughout. Meanwhile 
Galabrai had mortgaged his undivided 
moiety of the property in dispute to the 
present appellant Nonibai. Nonibai filed 
suit on the mortgage being Sait No. 185 of 
1925. This suit was decreed and the 
mortgage upheld. In ezeoation subject to 
equities in favour of Jethanand the pro. 
perty was ordered to be sold and it was 
purchased by the appellant. 

Now, in the proceedings before the 
Commissioner in the partition suit after 
the High Court had vacated the prelimi¬ 
nary decree and a fresh preliminary decree 
had been passed, Jethanand was given a 
money decree against Gulabrai for a sum 
of about Bs. 628.12>0 and this sum was 
made a charge upon the immovable pro. 
perty allotted to Galabrai in the partition. 
After the final decree, for the recovery of 
the sum of Bs. 628-12.0, Jethanand filed 
an ezeoution application praying for the 
sale of the half share of the property 
mortgaged with the appellant and snbse- 
quently purchased by her. Galabrai in the- 
meanwhile had been adjadioated insolvent. 
Jethanand's ezeoation application was 
opposed by the appellant on the ground- 
that DO ezeoution could issue at tbe< 
instance of Jethanand for this money and 
no liability attached to the property' 
awarded to Gulabrai in partition and pur. 
chased by the appellant, because the costs- 
awarded to Gulabrai by the Court of the 
Judicial Commissioner of Bind in the 
appeals from the original preliminary 
decree passed by the trial Court in tfa& 
partition suit were larger in amount than- 
the amount which Jethanand was claim, 
ing against Galabrai under the final decree* 
and the Court was bound to record eatia. 
faction of the smaller sum setting off 
Jethanand’s claim against Gulabrai against 
the larger sum recoverable by Galabrai 
from Jethanand. These objections were 
raised by the appellant as well as by 
Galabrai. While disposing of these objec¬ 
tions the learned Judge has stated: 

Comiog to'the objeotlons of plaintlfi, be hae Dot 
supplied Id the first place the details of the sums 
due bf defendant 1 on various decrees from time 
to time. Hla objection Is too vagne and cannot 
be entertained. But assuming that it oan be 
entertained, he admits that these moneys were 
due before preliminary decree passed in 1927 and 
no exeontlon applloatlon has been filed after it. 
Hence as the execution application of these sums 
is admittedly time barred now, O. 91, B. 19 is 
loapplioablOi Tbs learned pleader for plaintiff- 
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xelies on the ruling in 40 Bom 60,^ but it is ioap- 
plioable because both the sums due were in ezia* 
tenoe at the same time which is not the case here 
for plaintiff’s sums were due before the prelimi¬ 
nary decree and defendant I’ssums were due in 
the final decree only. To ioTite the application 
of O. 21, R. 19, Civil P. 0., it is necessary that 
both the sums due should be executable at the 

same time by the same decree.Objections 

ace therefore overruled. Notices under O. 21, 
R. 66, Civil P. 0., to issue. 

Against this order of the learned Judge 
the appellant has presented the present 
appeal. Jethanand and Gulabrai in the 
appeal are respondents 1 and 7. We are 
of the opinion that the learned Judge has 
fallen into an error in holding that the 
amount olaimed by Jethanand in the exe. 
oution applioatioQ before him could not in 
law be set off against the larger amount 
due by Jethanand to Gulabrai as costs 
awarded in First Appeals Nos. 37 and 38 
of 1919 of the Court of the Judicial Com. 
miasioner of Sind, before the second preli. 
minary decree in the partition suit. The 
learned Judge has failed to consider that 
Rr. 18 and 19 of O. 21, Civil P. C.. do not 
exhaust the oases in which set-off may be 
allowed in execution proceedings. It is 
now well established that apart from 
,Br. 18 and 19 of O. 21, Civil P. 0., the 
Court has inherent jurisdiction on equit¬ 
able principles to allow a set-off of claims 
arising at different stages in the same suit 
or proceeding and this even if the right to 
recover the claim sought to bo set off is 
barred by limitation. In 39 I C 888^ it 
was held by a Bench of the Patna High 
Court that where several orders awarding 
costs are made in the same suit and in 
the same proceeding, they must bo deemed 
to be incorporated with and to form part 
of the final decree, oven though the prior 
orders awarding costs are of an interlocu. 
tory character. Therefore a party is 
entitled to set off ooats awarded to him by 
one order in the same suit as against the 
costa awarded to another party by a sub¬ 
sequent order in that suit. The learned 
Judges relied upon the case in 9 W R 
690.* Atkinson J. has further stated in 
liis judgment: 

I do not think that the question of limitation 
will materially arise in th is oase, beoause aooord- 

1. Madappa Oanapa v. Jakl Ghosal, (1916) 3 

AIR Bom 226=30 I 0 893=40 Bom 60=17 

Bom Li B 689. 

Rama Saha v. Thakar Dayal Bal, (1917) 4 

A I B Fat 369=39 1 0 888. 

3, Nubo Lall Ehan y. Maharanee of Bardwan, 

(1866) 9 W B eSO. 


ing to the view we take, whether the order be bar¬ 
red by limitation or not is immaterial. 

In the present oase the final decree in 
the partition suit entitled Jethanand to 
recover a certain sum of money from 
Gulabrai. In the appeals to the High 
Court arising out of the same suit and 
the same proceeding Gulabrai had been 
awarded costs against Jethanand, an 
amount larger than that recoverable by 
Jethanand from Gulabrai in the final 
decree for partition. It is true Gulabrai 
had not executed his decree for costs, but 
these were awarded in the same proceed- 
ings and the oase referred to above is clear 
authority for the propositiou that Gulabrai 
was entitled to set off against his claim of 
coats against Jethanand the latter’s claim 
against him. 

The principle enunciated in the oase 
reported in 39 I C 888* has been followed 
mother oases. In A I R 1935 Cal 225,* it 
was held that an executing Court can 
entertain a claim to set off (0. 21, R. 19) 
and although a particular oase does not 
come within the strict terms of O. 21, 
R. 19, on general principles and in the 
exercise of its inherent power such a Court 
can give effect to such a claim. The same 
principle was adopted in 71 M L J 506* 
where the learned Judges held that there 
was a strong body of authority in favour 
of the view that the Court had inherent 
power to allow set-off apart from the 
provisions of O. 21, R. 19, Civil P. 0. 

The appellant in our opinion is therefore 
entitled to succeed. We accordingly allow 
the appeal and remand the oase to the 
trial Court to determine on its merits the 
extent to which set-off should be allowed 
and otherwise to dispose of the matter on 
the merits. Coats to be costs in the cause. 

S.O./r.k. Appeal allowed. 

4. Krishna Ohandra v. Pabna Dhanabhandar 
Co., (1935) 93 A I R Oal 395=165 I 0 991 = 
62 Oal 298=99 OWN 106=60 0 L J 281. 

6. Ohlnnama! v. Ohidambara Eotbanar, (1936) 
23 A I B Mad 626 = 166 I 0 484 = I L B 
(1937) Mad 69=71 M L J 606. 
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A. I. R. 1938 Sind 33 

Rupohand Bilaram Ag. J. C. and 
Dadiba 0, Mehta J. 

Tolaram Bamdas — Applicant. 

V. 

Commissioner of Income-tax^ Bombay 
Presidency and Aden — Opponent. 

Civil Hevn. Appin. No. 159 of 1934, 
Decided on I8tb October 1937. 

Income.tax Act (1922), S. 26 (2) —Succeaior 
in butinest — 6 traniferring sole agency to 
A, Sole agent in different area—Amount paid 
for goodwill — A held not successor of B 
under S. 26 (2), as consent of company was 
necessary for transfer. 

Firms A and G oartied on business at different 
areas in their own names, part of their business 
being to represent solely a company manufaotur- 
ing machines. B transferred the 8took-in>trade 
relating to agenoy, hire purchase agreements 
about the same and the right to represent the 
company in his area to A snbjeot to company’s 
confirmation, which was subsequently obtained. 
A paid some amount as goodwill to B. After 
the transfer, both A and B continued to carry on 
trade in their own name, the only difference being 
A represented the maobine manufacturing oom* 
pany in B's area in addition to his own : 

Seld that B could not transfer the agenoy 
without the consent of the manufaoturlng oom* 
pany. The agreement of tranefer really amounted 
to a relinquishment by B of their right to repre* 
sent the manufacturing company as their sole 
agents in the particular area and the grant of a 
similar right by the manufacturing company to 
A. The goodwill that was transferred was the 
goodwill of the manufaoturing company and not 
that of B. Therefore A was not the sucoessor in 
business of Bunder 8.36 (2). [P3i 0 2; P 860 1, 2] 

Dipoband Chandamal — for Applicant. 

Partabrai D. Pnnwani — for Opponent, 

Rnpohand Bilaram J. C. —On 9tb 
Pebraary 1937 this referenoo came np for 
consideration before ns. On that day we 
resettled tbe issnes and passed an order 
permitting the Income-tax •GommissioDor 
to submit his opinion on tbe issnes framed 
by us. He has submitted his opinion and 
we have oonsidered tbe same. We have 
also heard the arguments of both parties, 
and are now in a position to deal with the 
issues. 

Issue 1. This issue is not so simple as 
it might at first sight appear to be. Both 
sides have advanoed lengthy arguments 
before us. In order to fnlly appreciate 
these argnments, it ie neoessazy to refer to 
some of the ealient faots of the case and 
tin whioh there is no dlepnte. It le 
common ground (1) that the aseeseesB car¬ 
ried on boeinesfl in their own name before 
the alleged transfer of the bnainess in 
1988 8/6 A 6 


question was made to them and a part of 
that business was to sell sewing machines 
manufactured by Messrs. Pfaff and Com- 
pany at Karachi and at Hyderabad in 
their capacity as their sole agents or dis¬ 
tributors ; (2) that tbe firm of Messrs. 
Dhanumal Wadbumal & Go. (hereinafter 
referred to as Messrs. Dhanumal) likewise 
carried on business in their own name 
and a part of their business was likewise 
to sell sewing maohiues manufactured by 
Messrs. Pfaff & Go., as their sole agents 
or distributors but at Sukkur, Larkana 
and Jaoobabad, and not at Hyderabad or 
Karachi; (3) that the alleged transfer by 
Messrs. Dhanumal to the assessees was 
not of the whole business carried on by 
them ; ( 4 ) that at first this alleged transfer 
referred to (a) the sale of the stook.in- 
trade oonsistiug of machines manufactured 
by Messrs. Pfaff & Go. and spare parts of 
such maohiues at cost, (b) tbe right of 
Messrs. Dhanumal in certain hire and pur. 
chase agreements (referred to as leases) 
which they bad secured in respect of 
Pfaff macbiues, and (o) tbe right acquired 
by them from Messrs. Pfaff & Go. to 
represent them as sole agents or dis¬ 
tributors for the sale of such machines ; 
(5) that by a subsequent agreement, the 
transfer of the rights of Messrs. Dhanumal 
in the hire and porobase agreements was 
by mutual oonsent cancelled ; (6) that the 
right to represent Messrs. Pfaff & Go. as 
their sole agents was not transferable 
without their permission and this permis¬ 
sion was duly obtained, and (7) that after 
tbe said transfer tbe assessees continued 
to carry on business in their own name 
and that Messrs. Dhanumal likewise con¬ 
tinued to carry on business in their own 
name as before, the only difference being 
that in addition to representing Messrs. 
Pfaff & Co. as their sole agents at Karachi 
and Hyderabad, the assessees represented 
them as snob agents at Sukkar, Larkana 
and Jaoobabad as well, and that Messrs. 
Dbanamaldiscontinued to represent Messrs. 
Pfaff & Co. as sole agents in those places. 

The right of the parties to represent 
Messrs. Pfaff & Go. as their sole agents or 
distribotors has been referred to in the 
oonrse of arguments as a monopoly. The 
terms on whioh tbe so.oalled monopoly 
was originally granted either to Messrs. 
Dhanumal or tbe assessees or the terms on 
whioh the transfer of tbe monopoly by 
Messrs. Dhannmal to the sssessees was 
sanotionod are not on tbe record. BntK 
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iti appears that a certain sum of money 
which is referred to as royalty was pay. 
able by the selling agents to Messrs. Pfaff 
& Co. on each machine which was sold, 
and that this royalty was payable in addi. 
tion to the invoiced cost of each machine. 
It is also necessary to refer in greater 
detail to the two agreements between 
Messrs. Dhanumal and the assessees. 

The first agreement recites that the 
assessees agree (a) to buy the entire stock, 
in-trade of Pfaff machines and spare parts 
of such machines at cost, and (b) to take 
over the leases (hire and purchase agree* 
ments) for a sum which was the cost of 
the machines on the dates when they were 
given on hire lees such amount as was 
received by Messrs. Dhanumal as hire with 
interest thereon at 6 per cent, per annum. 
The said agreement further recites (l) that 
the assessees agree to pay to Messrs. Pfaff 
& Go. Rs. 1750 being the amount of 
overdue royalty and to pay to Messrs. 
Dhanumal a further sum of Rs. 1750 for 
"goodwill in full and final settlement"; (2) 
that the payment of the above sums will 
not affect the right of Messrs. Dhanumal 
to recover the amount deposited by them 
with Messrs. Pfaff & Co. ; or the amount 
due to them by way of credit notes, etc., 
and (3) that in consideration of the pro. 
mises made by the assessees, Messrs. 
Dhanumal agree, subject to confirmation by 
Messrs. Pfaff & Co., to transfer to the asses, 
sees "the entire Pfaff’s sole agency for 
Sukkur, Larkana and Jaoobabad Dis. 
triots." At the end of the agreement a 
proviso has been added to the effect that 
the assessees will pay the rent of the 
shops in which Messrs. Dhanumal carried 
on their business. 

The only material alteration in the 
second agreement is that Messrs. Dhanumal 
retained their rights under the hire and 
purchase agreements, and that in con. 
sequence thereof, they gave credit to the 
assessees for Rs. 1400 with the result that 
in addition to the costs of the stock.in. 
trade purchased by them and Bs. 1750 to 
be paid by the assessees as overdue royalty 
they paid Bs. 300 more to Messrs. Dhanu. 
mal for such rights as were transferred to 
them. It is clear from the agreements 
referred to above that what was trans¬ 
ferred to the assessees was the "entire 
Pfaff sola agency for Sukkur, Larkana and 
Jacobabad Districts," or, in other words, 
the right to represent the manufacturers 


as their sole agents for sale of their 
machines in the areas referred to above. 

Now the right to represent Messrs. 
Pfaff & Co. as their sole agents was a 
right which could only be conferred by 
them and not by Messrs. Dhanumal, Read, 
ing the main agreement as a whole, and 
giving due regard to the relative positions 
of the parties and the fact that this agree¬ 
ment had to take effect only after its 
confirmation by Messrs. Pfaff & Co., it 
would* appear that the agreement really 
amounted to a'relinquishment by Messrs 
Dhanumal of their right to represent 
Messrs. Pfaff & Go. as their sole agents 
in the areas referred to above and the 
grant of a similar right by Messrs. Pfaff & 
Co. to the assessees. 

Section 26 of onr Act is based upon 
B. 11, Sob. D, of the English Income-tax 
Act, 1918. That Rule was amended in 1928 
placing the successor of a business on the 
same footing as that of a person who had 
set up or commenced a new business. Our 
attention has been invited to rulings both 
under R. 11 of the English Act prior to its 
amendment and under S. 26 of our Act. 
But none of those rulings refers to a case 
like the present where the subject matter 
of transfer is the right to represent the 
manufacturer of a particular article in ft 
specified area and where such transfer is- 
of DO effect without the consent of the 
manufaoturer. We therefore propose to 
deal with only two of the oases cited 
before us which have a certain bearing 
upon the point in issue. These oases aro 
(1899.1904) 4 Tax Gas 441* on which 
considerable reliance has been placed on 
behalf of the assessees, and (1920-1924) & 
Tax Gas 541,^ which has been made sO' 
much of by the Advocate General. In the* 
first case the sale of a "tramp" ship with¬ 
out more was held not to render the trans^ 
ferees to pay income-tax as successors in 
business of the transferors. In that case- 
the Lord President has said at p. 444 : 

.... In short (here is a sale of a oorporal move-^ 
able which happened to be a ship. Well it- 
appeara that this ship had not traded between- 
any definite ports or upon any definite ronte and' 
Indeed It does not appear (hat she was engaged In 
any definite trade bat it la said that she took 
whatever freights were likely to be remnnerative; 
in short, she seems to have been what I think in 
shipping language is called a sort of tramp stea* 

1. Watson V. Lothian, (1899-1904) 4 Tax Oas 

441=4 F 796. 

3. Thomson and Balfour v. Inland Bevenoe> 

(1990-1934) 8 Tax Oas 541=1984 B 0 27. 
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mer. It is said that no debts were taken over by 
the pnrohasers, oor were any books belonging to 
the old owners transferred to the poseeselonTof 
the present owners. The only thing transferred 
was the ship. It is not eaid that there were any 
introduokions to the past customers, or that there 
was any transfer of any of the xnaohinery which 
would enable the purohasers of such a corporal 
moveable to endeavour to continue this trade. If 
the books had been transferred, if a list of ous* 
tomers bad been transferred, if there had been 
any introduotions or recommendations given, a 
very difiecent state of facts would have occurred 
. . . . Well then the question comes to be wbe* 
tber para. 4 of the oaee under the Act applies, 
and the first part of that deals with the oomputa* 
tion of duty in case of a change of partners ; that 
is to say where some change has taken place 
within a firm, or within a partnership, and that 
is treated as a continuing thing, notwithstanding 
the change in one or more partners and provi¬ 
sions ate made for the aeeesament of such a case. 
That of oouree is not the case we have to deal 
with, which comes second in the fourth bead, and 
that is—if any person shall have succeeded to 
any trade, manufacture, adventure, or oonoern, 
or any profession, within such respective periods, 
the duty payable shall be estimated in a particular 
way; the way there again being determined by a 
regard to the previous history of that trade, 
manufacture, adventure, or concern, all upon the 
view that what was bought was a oontinuing 
thing, a continuing adventure, with all its pros- 
peota, with all its trade oonnezions, and with all 
those things which result in the making of a pro* 
fit. In short it Is treated as a case analogous to 
a change in a partnership. Well, has anything 
of that kind happened here ? It appears to me 
very clear that nothing of the kind has happened. 

Now, this ruling establisbes three broad 
propositions: (1) that the transfer by way 
of sale of a corporal moveable, in this case 
the stock.in.trade of Pfaff machines and 
the spare parts of such machines, by itself 
does not make the transferee a successor 
of the business of the transferor; (2) that 
in determining whether or not the trans- 
feree is a successor or not, the Court will 
have regard to the previous history of the 
particular trade, manufacture, adventure 
or oonoern in issue, and find out whether 
'what was bought was a oontinuing 
thing, a oontinuing adventure with all 
its prospects, with all its trade oon. 
uexiona and with all those things which 
result in the making of a profit”, 
ftud (3) that the oase of a successor to a 
business is analogous to a change in 
partnership. Neither the previous history 
of the trade in this oase which was that 
of selling Pfaff machines as sole agents of 
Pfaff & Oo., nor the subsequent events 
show that what was bought was a conti¬ 
nuing adventure, nor is this a case analog- 
ona to a obange in partnership. The 
transferees carried on bnsiness both before 
and after the transfer in their own name. 


They depended upon the will of the manu. 
faofcurers to supply them with machines, 
to permit them to act as their agents and 
to sell the machines as snob agents. They 
depended on all things which resulted in 
the making of a profit upon the goodwill 
of Messrs. Pfaff & Co. and not upon the 
good will of Messrs. Dhanumal. The oase 
in 8 Tax Cas 541,^ if carefully analysed, 
lays down no different proposition of law. 
It has been rightly pointed out in that 
oase that the question whether there is in 
any particular oase a 'succession' or not is 
a question of fact.” In that oase, unlike 
the oase in 4 Tax Cas 441,* the trans¬ 
ferees were held to be successors but on 
facts which were quite different. In this 
case there was a transfer of a business 
properly so called and the facts relied 
upon in support of the decision appear 
with sufficient clearness in the following 
passage which is at page 549 : 

In the present case one is met at the threshold 
of the enquiry with the fact that Messrs. Mickers 
business was bought along with their mills, for 
the goodwill was ezpressly included in the sub- 
jeots sold. Again there is the faot that as soon 
as the sale was oonoiuded, olroulars by both the 
purchaser and the seller were Issued to the public 
announcing, oo the part of the purchasers, that it 
was their intention to add to their own business 
Messrs. Miokel and Oo.’s joinery business, which 
they desorlbe as a speciality of Messrs. Miokel car¬ 
ried on by them for many years, and on the part 
of the sellers, that they hoped the good relations 
which bad existed between their old customers 
and themselves would be extended to their ‘suo- 
oessors’, an unfortunate description of the appel¬ 
lants from their present point of view. The sel¬ 
lers added that, from their knowledge of the 
appellants, they could be relied upon to give their 
utmost attention to orders entrusted to them. 
These two facts are perhaps cot ooDoluaive, but 
they are very weighty, for it is impossible for tbe 
appellants to say that, if Messrs. Miokel’s con¬ 
nexion and reputation had any value, they did 
not acquire tbe benefit of it. What they do say, 
and wbat is found In faot in tbe very clearly 
stated case before us, is this, that at tbe moment 
of their acquisition of Messrs. Miokel & Oo.’s busi¬ 
ness there were no current orders; that they have 
not been able to Identify any orders they have got 
since Whitsunday, 1919, as orders from Messrs. 
Miokel & Oo.’s oustomers. Those are the two 
important matters of faot found, for the olronm* 
stanoe that they did not look at the books of 
Messrs. Miokel & Oo. Is nobody's fault but their 
own- They obose to buy the goodwill without 
making any enquiry Into tbs reoorde of the bnsi¬ 
ness and without getting even a list of oustomers. 
But tbe clroumstanoe that no oostomer of Messrs. 
Miokel A Co. has been eaooessfally traced and 
Identified amonget those giving orders aftsi Whit¬ 
sunday 1919, does not carry the matter very far, 
and it is not Inooneiateot with tbe acquisition of 
a bnsiness or goodwill to say that owing to tbe 
very disturbed oondltions of trade at the time of 
pniobase there were in faot no oorrent orders. 
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The above ease no doubfc establishes the 
point urged by the learned Advocate 
General that the fact vvhether the oat. 
standings of a business are transferred or 
not is imnaaterial in determining vrhether 
there has been a 'succession' or not, and so 
far as the present case is concerned, that is 
all that can be said in favour of the 
Crown. All the other facts are different. 
So far as the intending purchasers of 
Messrs. Ffaff & Co. were concerned, the 
connexion and reputation of Messrs. 
Dhanumal had no value whatsoever ; such 
intending purchasers looked to the reputa. 
tion of Messrs. Ffaff & Co. and were 
prepared to buy machines from any person 
whether it was Mr. A or Mr. B who was 
permitted by Messrs. Pfaff & Co. to sell 
their machines. The learned Advocate. 
General has invited our attention to the 
expression ‘'goodwill" used by the Lord 
President in the above case, and has 
argued that as in the present case the 
assessees have purchased the goodwill of 
the business of Messrs. Dhanumal, they 
are successors of that business. But the 
mere use of the expression “goodwill" in 
the agreement is not sufficient to warrant 
our bolding that Messrs. Dhanumal bad 
any goodwill in the right which they 
purported to transfer to the assessees. It 
is perhaps as difficult to de6ne “goodwill” 
as it is to define “successor in businoss". 
In (1896) A C 7® at p. 17 Lord Hersohell 
has said : 

The question, what la meant by "goodwill’* la, 
no doubt, a critical one. Bit George Jeeael, dia- 
ouBsing in (1880) 14 Oh D 696* the language of 
Vioe-Ohanoellot Wood which I have jaet quoted, 
said: "Attcaoting ouetomera to the busineeaiis a 
matter connected with the carrying of it on. It ia 
the formation of that connection which haa made 
the value of the thing that the late firm eold, and 
they really had nothing else to sell in the shape of 
goodwill". The present Master of the Bolls took 
much the same view as to what oonstltutes the 
goodwill of a bueinesa. I cannot myself doubt 
that they were right. It la the connexion thus 
formed, together with the oiroumatanoes, whether 
of habit or otherwise, which tend to make It 
permanent, that oonstitutes the goodwill of a 
business. It is this wblob oonatitutea the differenoe 
between a business just started, which baa no 
goodwill attached to it, and one wbtoh haa 
acquired a goodwill. The former trader has to seek 
out hla oustomera from among the oommunity aa 
beat he can. The latter haa a custom ready made. 

Applying this definition to the present 

S. Anna Trego and William Wilson Smith v. 
George Btratford Hunt, (1896) A 0 7=73 L T 
ei4=€6 L J Oh 1=44 W R 996. 

4, Ginesl v. Cooper, (1880) 14 Ch D 696—49 
Ij J Oh 601=49 L T 761> 


case, the goodwill is, as already observed, 
that of Messrs. Pfaff & Co. and not of the 
person whom they appoint as their sole 
agent for any particular area. As said 
above, we have not got the terms on which 
Messrs. Dhanumal were appointed as agents 
of Messrs. Pfaff & Go. It is possible that 
they were appointed as such agents for a 
fixed period and that they were therefore 
entitled to a certain amount of compensa. 
tion bofore their agency could be termi. 
nated and what is shown as the amount 
paid as goodwill perhaps represents such 
compensation. It is also possible that this 
amount which consists only of Es. 1750, 
overdue royalty and Bs. 300 more paid to 
Messrs. Dhanumal represents the estimated 
difference between the sale price and cost 
price of maobines and parts of machines 
which were in stock and were transferred 
to the assessees. Lastly, it is equally 
possible that Messrs. Pfaff & Co. wished 
that the widow of Dhanumal should receive 
a certain gratuity before her agency was 
terminated. 

It is hardly necessary for us to speculate 
on the causes which led to the payment of 
the above sums. Beading each of the 
agreements as a whole, wa are afraid we 
are not prepared to hold that on the facts 
of this case the assessees are the successors 
in business of Messrs. Dhanumal. We 
accordingly bold on Issue 1 against the 
Grown. Under the oiroumstanoes, there is 
no occasion for us to go into the other two 
issues except to observe in respect of 
Issue 2 that the Income-tax Commissioner 
has pointed out that as the assessees 
never asked for a summons against Messrs. 
Dhanumal for production of their books, 
this issue does not at all arise. The 
assessees are entitled to their costs which 
should be taxed in the usual way. 

B.D./r.K. Answered accordingly. 
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Dadiba 0. Mehta and Lobo JJ. 

Gangabai wlo Appellant. 

V. 

Jaikishindas Malayomal—Baapondonfi. 

P. B. Beferenoe in Miso. Appeal No. 46 of 
1936, Decided on 27th September 1987. 

# CItU P. C. (1908), o. 41, R. 1—Appeal 
against order in eonlentions proeeedioggrant* 
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lag probate or letter* of admioifttration with 
will annexed i* incompeteot without produc* 
tion of copy of formal decree — Form of 
decree should be one adopted by Calcutta 
High Court. 

An appeal filed against an order passed in a 
contentions proceeding is an appeal filed under 
O. 41. B. 1. and not under B. 104 of the Code. 
Hence an appeal against an order in a oontentious 
proceeding granting probate or letters of adminis* 
tration with the will annexed is incompetent 
without the production of a copy of a formal 
decree prepared in terms of such order. Buoh 
oontentious proceeding should be registered as a 
suit and the form in which a deoree should be 
prepared in such a proceeding should be that 
adopted by the Caloutta High Court. [P 37 0 2] 

Fatehohand Assudomal—for Appellant. 

Kbanobacd Gopaldas, Amicus Guriae. 

OPINION 

Rapohand Bilaram Ag.J. C.—This ap. 
peal is against tbe order passed by the learn, 
ed Jndioial Commissioner granting probate 
of a \7ill to tbe respondent. The Registrar 
has raised a preliminary objeotion as to 
tbe admissibility of the appeal without 
produotion of tbe copy of tbe deoree. Tbe 
question oame np for oonsideration before 
a Benob oonsisting of myself and my bro. 
ther Haveliyala on 18bh Febiaary 1937. 
As I was then prooeediog on leave, and tbe 
information called for by tbe Registrar of 
this Court from the Registrars of different 
High Courts as to tbe procedure adopted 
by those Courts in contentious proceedings 
of a like nature bad not been received, 
I passed an order postponing the consider, 
ation of the point in issue until informs, 
tion was received and suggested the 
following two questions be referred to a 
Pull Benob for oonsideration : 

(1) Ib an appeal against an order In a oonten* 
ttoOB prooeeding granting probate or letters of 
administration with tbe will annexed Inoom- 
pekent without the produotion of a copy of a for. 
mal deoree prepared In terms of snob order ? 

(2) 1 ( 80 , shonld such proceeding be registered 
M a suit and In what form shonld a deoree be 
prepared ? 

These questions have now oome np for 
oonsideration before a Full Bench. From 
tbe replies which have been received from 
the Registrars of different High Oonrts, it 
appears that a deoree is always prepared 
in a oontentious proceeding and is filed 
along with the menao of appeal in tbe 
High Oonrts of Allahabad, Bombayy Oal. 
eutta, Madras, Patna and Rangoon. But 
no deoree is prepared in the High Courts 
of Lahore and Nagpur where the practice 
prevailing is tbe same as in this Court. In 
my order formulating tbe points for deter. 


mination by tbe Full Bench, I have dis. 
oussed tbe authorities for and against tbe 
point involved in Issue 1 which is now 
before us. And all that might be added is 
that this point is one which is not free 
from doubt. But there is no getting over 
the fact that six principal High Courts in 
India referred to above have insisted upon 
a deoree being prepared in a contentious 
proceeding falling within the purview of 
S. 295, Succession Act, and have insisted 
upon its produotion along with tbe memo 
of appeal. It would appear that all these 
High Courts have treated an appeal filed 
against an order passed in a contentions 
proceeding as an appeal filed under O. 41, 
R. 1, Civil P. G., and not under 8. 104, 
Civil P. C. We think that the same view| 
should be adopted by us. 

We accordingly hold on Issue 1 in the 
affirmative and on Issue 2 that a oonten. 
tiouB proceeding should be registered as a 
suit and that tbe form in which a deoree 
should be prepared in such a prooeeding 
should be that adopted by tbe Caloutta 
High Court. It will be necessary to frame 
a rule to that effect for the guidance of 
this Court and the Subordinate Courts, 
and this shonld be done. So far as this 
appeal is oonoerned, the appellant should 
now be called upon to produce a certi¬ 
fied copy of tbe deoree and on production 
of such copy, the appeal should be admit, 
ted to a regular bearing and disposed of 
according to law. 

D.S./r.K. Answer in affirmative. 
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ARD LoBO J. 

Hukomal Lakhmiohand — Appellant. 

V. 

Tarachand Topandas and others 

Respondents. 

Second Appeal No. 6 of 1936, Decided 
on 14th September 1937, againet deoree of 
Asst. Judge, Sukkur, D/. Slat October 1934. 

EasemeBis—In juDCkion— Disturbance com. 
plained of shouid be such as materially 
alfaets enjoyment of lenement. 

Bren kho cgh a right of easement of light and 
air Is established, % person Is not entitled to an 
Injanotion anleae the dlitarbenoe of his easement 
appreciably and materially affeots bis enjoyment 
of the bnlldlng In respect of which the easement 
Is claimed. CP 88 0 U 



38 Sind 


Firm Hiranand v. Firm Sardar Meharsingh A. I, R, 


Dipchand Cbandumal — for Appellant. 

Fatehohand Dharamdas — 

for Respondents, 

Lobo J. The respondents in this 
second appeal filed a suit against the ap¬ 
pellant in the Court of the Joint Subordi¬ 
nate Judge, Shikarpur, for an injunction to 
restrain the appellant from erecting bis 
building in such a manner as to close a 
window 3 x 3" in the western wall of 
their building. The respondents in that 
suit established the existence of this 
window for over the statutory period and 
their right of easement of light and air 
through the same. The learned Subordi¬ 
nate Judge however dismissed the suit 
bolding on the evidence that the respon¬ 
dents were not entitled to the injunction 
Bought as the closing of the window would 
not materially affect the comfort and en¬ 
joyment of the room in which it existed. 
He did not allow any damages on the 
ground that no damages had been claimed, 
and awarded costs against the respondents. 
On appeal by the respondents, the first Ap. 
pellate Court reversed the decision of the 
Subordinate Judge holding: 

Onoe the plaiotiff establisbea that bis windows 
ate ancient and the defendant by the proposed 
building threatens to disturb his easement, he is 
entitled to an injunction with regard to the 
windows whioh have been held to be ancient. 

This second appeal has been presented 
from this decision of tbe learned Assistant 
Judge, Sukkur. It is obvious that tbe pro¬ 
position of law thus enunciated by the 
learned Assistant Judge is incorrect. Even 
though a right of easement of light and air 
such as was claimed in these proceedings 
is established, a plaintiff is not entitled to 
an injunction unless tbe disturbance of bis 
easement appreciably and materially 
affects bis enjoyment of tbe building in 
respect of whioh tbe easement is claimed. 
In tbe present case the judgment of the 
trial Court makes it clear that there was 
no material disturbance of the plaintiff's 
comfort and enjoyment of the building 
and that at tbe most be was entitled to 
nominal damages for the disturbance of an 
easement the right to which he had estab. 
lished. We cannot therefore uphold the 
judgment of the learned Assistant Judge 
which must accordingly be reversed. With 
regard to the judgment of the original 
Court too, tbe learned Judge was certainly 
not right in holding that no damages oonld 
be allowed because none bad been claimed, 
and in mulcting the respondents with costs. 


As the damages however would be merely 
nominal, it is not worth while remanding 
the case for re.trial on that ground. We 
accordingly order that the suit do stand 
dismissed but without costs. Each party 
must bear his own costs throughout. 

B.d./r.k. ^ Appeal allowed,. 
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Firm Hiranand Lalchand — Plaintiffs. 

V. 

Firm Sardar Meharsingh Sadhusingh 
and others — Defendants. 

Suit No. 104 of 1934, Decided on Slat 
August 1937. 

(a) Trade Mark*—Acquitilien—Fraudulent 
u«er cannot give right in trade mark—Perten 
imitating trade mark of others and causing 
his goods to pass off as those of others can¬ 
not prevent another person equally guilty like 
himself from so doing even if he was first 
in market with imitation. 

Even if an owner of a trade mark has aban* 
doned or praotioally abandoned hia rights to the 
trade mark, it does not give a person any exolu* 
sive right thereto simply beoauee be was perhaps 
the first to tush into the market with an imitation 
of that trade mark. Where a person by imitating 
tbe trade mark of others has caused bis goods to 
pass as those of others, be cannot be beard to say 
that be alone has a monopoly to imitate and 
deceive people. Even if he succeeds in proving 
that he was the first in the market with an imita¬ 
tion, and maintains that having established a 
reputation on that imitation he bad a right to 
prevent others from taking advantage of his ezet* 
tions, he oannot be given any proteotion in a 
Oourt of law. Even if user be established extend* 
iog over a oonsiderable period, it does not follow 
that a title to the trade mark is made out: for, if 
the user was fraudulent in its inception and is 
still calculated to deceive, the user gives no right: 
(ISaO 27 Qh D S70, Bel. on. [P 41 0 2; P 42 0 2] 

(b) Trade Mark —Infringement—Intention 
to deceive—Inference. 

Fraud is to be presumed where the similarity is 
close and remains unexplained. An intention to 
deceive may be inferred from tbe oiroumstanoes of 
tbe case, though no case of actual deception is 
proved : {1904) 21 R P G 722, Bel. on. [P 43 0 1] 

(c) Trade Mark — Infringement—Damage, 
in order to support action for infringement 
of trade mark, must be attributable to the 
passing off of other goods as plaintiff’s goods. 

Mere damage is ineufficient to support an action 
on the infringement of trade mark. The damage 
must be attributable to the passing oS of other 
goods as plaiotifi's goods. There may be damage 
and yet there naay be no passing off. Thus a salt 
oannot be entertained if it is brought by a person 
not entitled to an action to restrain a defendant 
from passing off goods as the goods ofa third party. 
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He oaa bciog the aotioa only when the representa* 
tion is that the goods aie his goods : (1879) 10 
Ch D 436, Rel. on. [P 43 0 2] 

(d) Trade Mark—Infringement—Colourable 
tmitalion—Matters to be considered stated. 

It is a question of faot in every case whether 
the defendaot's mark is or is not a colourable 
imitation of the plaintifi’s mark. The surround¬ 
ing oircumstances of eaoh case will have to be 
oonsidered. It is not only necessary to look at the 
difference or at the resemblance between two given 
marks, but it is neoessary to compare the two 
marks as a whole and then come to a decision : 
<2505) 22 R PC 607, Rel, on, [P 43 C 2] 

(e) Trade Mark — Infringement—Question 
whet her colourable imitation has or bat not 
deceived anybody it to be decided with refer- 
'Once to ultimate purchaser —Non>deception 
of experts is immaterial, 

The question for decision as to whether an 
alleged colourable imitation has or has not deceived 
anybody is to be decided with reference to the 
ultimate purchaser. In passing off oases, the pro* 
babiliby of misleading, not experts or persons who 
know the real facts, but ordinary or unwary cue* 
tomers, Is the mischief to be guarded against. 
Non-deception of middlemen and vendors is imma¬ 
terial. [P 44 0 1, 2] 

PablajsiDg B. Advani — for Plaintiffs. 

Kundanmal Dayaram — for Defendants, 

Judgment.—This is a trade mark suit. 
The undisputed facts are that for quite a 
cumber of years, drills manufactured in 
Japan used to be imported into Karachi 
by some of the Japanese Brms, bearing a 
trade mark consisting of three dogs enclosed 
in a triangle; that these drills were very 
popular and commanded an extensive sale 
cot only in 8ind but in the neighbouring 
provinces; that these drills were commonly 
known in the bazaar as the Japanese 'kate 
ohhap’; that in or about 1928-29 a very 
heavy duty was imposed on Japanese goods 
imported into India, and consequently the 
Japanese drill trade suffered a consider, 
able set back; that it then occurred to the 
plaintiff 6rm of Hiranand Lalchand to 
purchase drills manufactured in Bombay 
Mills and to stamp them in Karachi with 
three dogs in a triangle giving to the three 
different qualities put by them on the 
market the distingaishing letters NNNNN, 
AAAAA, JJJJJ, the last of the three being 
registered in Karachi in November 1929, 
the first two being registered at Bhikarpar 
in 1931; that within a short time, others 
•name into the field with their drills marked 
with three dogs in a triangle; that in 1933 
the plaintiffs lannohed a criminal proseou. 
tion in the Court ol the First Class MagU- 
trate at Kohat against defendants 1, 2 and 
4; that the said oomplaint was dismissed; 
that on revision the Court of Session 


upheld tbo dismissal and referred the plain, 
tiffs to the Civil Court; and that there¬ 
fore the plaintiff firm has had to file the 
present suit. The plaintiffs’ case in short 
is that they have acquired proprietary 
rights in the three trade marks registered 
in Shikarpur and Karachi; and that as 
drills bearing these marks have built up a 
reputation in the market, the defendants 
who are selling drills with a colourable 
imitation of the plaintiffs’ trade marks 
shonld be stopped from doing so, and the 
plaintiffs should be awarded the usual 
reliefs on account of the alleged infringe, 
ment. 

Of the defendants, the principal con. 
testant is defendant 4. He maintains that 
the plaintiff firm has not acquired any 
proprietary rights in the dog trade mark 
which is commonly known as 'kute obhap’; 
that the plaintiffs firm has imitated the 
Japanese trade mark and as such cannot 
claim any originality; that the defendant 
has since 1931, after registering bis trade 
mark, sold drills with a trade mark con- 
sisting of a triangle in which there are to 
be found a lion, a dog and a bear with the 
words obuga’, 'jaman' and 'India'; that 
the defendant’s drills have also acquired a 
wide reputation; and that the plaintiff firm 
has therefore no cause of action whatsoever. 
In subatanoe the defence is a demurrer 
to the charge of imitation; and without 
prejudice a challenge to the plaintiff firm 
that they themselves being deceivers can- 
not have remedy against others. Originally 
the following issues were framed by 
Havelivala A. J. G. on 29th March 1935: 

1. Hava the plaintiffs been affixing tbelr alleged 
marks and tising the alleged get up in suit on 
drills since 1928 as alleged ? 2. Have they aoqaired 
proprietary rights in them as their trade mark 
and get-up ? 3. Since when have defendant 4 

and/or any oE the defendant or defendants, if any, 
been using their alleged trade mark and get-up ? 
Have they acquired any rights thereto ? 4. Are 
the defendants’ alleged trade mack and get-up 
similar to and/or a colourable Imitation of the 
plaintiffs’ alleged trade mark and get-up ? 6. Are 
the defendants, and if so, who of them, ace aotlng 
in oollaeion Inlnfciaglng the plaintiffs’ trade mark 
and/or get-op as alleged by them ? 6. Is ’knte’ 
mack In suit oommon to trade as alleged In 
para. 9 (o) of the W. 8.; if so, what is the oonse- 
quenoe 7 7. What relief, if any, and against 
whom are the plaintiffs entitled to 7 6, General. 

After the evidence of Balram, one of the 
plaintiffs, was partly recorded, it appeared 
from the oross.ezamination of the witness 
that perhaps the main plank of the defence 
was that the plaintiff firm having Imitated 
the Japanese trade mark of the three dogs 
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in a triangle and having themselves thus 
practised a deception on the market, were 
not entitled to bring this suit on the 
pretence^ that they were the originators 
of the kute cbaap' trade mark. Bup. 
chand A. J. C. consequently framed the 
following additional issues and directed 
that out of these additional issues, Issue 1, 
second part of Issue 2 and Issues 3 and 6 
should be heard as preliminary issues : 

1. Are the plaictifie dUentitled to relief on 
grounds alleged in their new plea by the defen¬ 
dants ? 2 Have the plaintiffs been using their 

marks openly, to the knowledgeof Japanese manu¬ 
facturers. and/or their agents, and have the latter 
abandoned their alleged mark and/or acquiesced 
in the use by plaintifis of their mark ? If so, what 
is the effect ? 8. Is there a distinction between 
Japanese and Indian made goods and marks in 
question thereon ? Has there been a deception 
and is deception likely ? 4. Have the plaintifis 
built up a reputation for their marks as alleged ? 
If BO, what is the efleot ? 6. Have the defendants 
imitated the Japanese marks or plaintifis* marks 
and in either case, what is the effect ? 

It is on these additional issues that 
evidence has now been recorded by me 
and I have to give my Bndings thereon. 
Although Balram (Bx. 9J, a member of the 
plaintiff firm, made a disingenuous effort 
to prove that the three dogs mark on the 
plaintiffs’ drills was not an imitation of 
the Japanese but a creation from out of 
the imagination of his father, he bad very 
soon to give up the attempt when asked 
to show if there was any difference what¬ 
soever between the dogs in the two trade 
marks. He had evidently to admit that 
all the three different dogs on his drills 
were perfect reprodnotions of the three 
Japanese dogs. There is no doubt what¬ 
soever in my mind that taking advantage 
of the fact that owing to the imposition of 
very heavy duties the Japanese drills 
could not compete with the Indian made 
drills, the ^ plaintiff, firm immediately 
adopted the 'kute chhaap' and wanted to 
pass off some of their drills as if they were 
the well known Japanese drills. Balram 
has had to admit that prior to 1928 his 
firm used to sell drills with diverse trade 
marks. He has also had to admit that 
when there was less duty on the 'knte 
chhaap’ drills of the Japanese, they were 
more popular than any of the drills put on 
the market by the plaintiffs. If the drills 
that the plaintiff.firm was selling prior to 
1928 has acquired as great a reputation in 
the Indian market and if they were supe¬ 
rior to the Japanese drills, the plaintiff- 
firm would never have thought of imitating 


the Japanese trade mark. That is per¬ 
fectly obvious. In fact if the Japanese 
drill was not so well known or if it was 
inferior in quality, the plaintiff.firm woold* 
on the contrary have taken pains to see 
that their own drills were not mistaken 
for the Japanese drills. It is however 
conceded, as observed above, that the 
Japanese drills were more popular thaz> 
any of the drills of the plaintiffs. The 
samples of the drills of the plaintiffs are 
Exs. 9/1, 9/2 and 9/3. If the cloth of thes& 
samples be compared with the texture of 
the Japanese drill, a sample of which is 
Ex. 9/87, it can easily be seen that the- 
Japanese drill is of a superior kind. Thus 
then there can be no doubt that the 
plaintiffs purloined the ‘kute chhaap’ trade 
mark of the Japanese and rushed into the- 
market as soon as the Japanese trade in 
drills was paralysed by the almost pro¬ 
hibitive duty, in order to push the sales of 
their own drills into an unsuspecting 
market. 

According to witness Tikamdas (Ex. 15) 
who is head clerk of the Japan Cotton 
Trading Co., the duty on a piece of drill 
the price of which formerly used to be 
Bs. 7-2.0 is something like Ba. 4.13-0— 
70 per cent. more. There is considerable 
evidence on the record to suggest that ih 
does not now pay the Japanese firms to 
compete with the drills manufactured in 
India. An almost negligible quantity of 
Japan drills is sold locally, the rest is- 
imported in India to be railed direct to 
Afghanistan. For the plaintiffs it is con¬ 
tended that there has been no deception 
by the plaintiffs, beoanse underneath tho 
'kuta’ trade mark they have printed in 
bold types that their drills have been 
manufactured in India, and also because on 
their three different qualities they have 
additional prints NNNNN, AAAAA, JJJJJ. 
But this legend is in English, and it ie 
perfectly obvious that the illiterate people 
out in the mofussil would not be able to 
read it or understand its import. 

Three local brokers in pieoegoods have 
been examined on behalf of the plaintiffs. 
They are Visbnomal, (Ex. 10), Dewanmal, 
(Ex. 11) and Teoomal (Ex. 12). They 
have glibly told ns that the plaintiffs'drilla 
are not likely to pass off as Japanese drills 
because the 'kute cbaap’ on the plaintiffs’ 
drills is known as the ‘nakal’ (imitation), 
whereas the 'kute chhaap’ oa the Japanese 
drills is known as the asaF (original). 
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may be that so far as the brokers areoon. 
oerned, who deal with wholesale dealers, 
they can differentiate between the Japa. 
nese drills and the plaintiffs' drills beoanse 
they get orders for both. The question is 
whether the illiterate unwary onstomer is 
or is nob likely to be deluded into the 
belief that when he buys any 'kute ohaap’ 
drill it is the one whioh has behind it a 
good reputation of years and years built 
np by the Japanese. On this point, apart 
from the defence eyidenoe, there is mate, 
rial enough in the evidence of the two 
brokers examined by the plaintiffs on 
commission, which would go to show that 
to the individual illiterate purchaser the 
dog is the decisive factor. It also stands 
to common sense that no ebop>keeper will 
warn the unwary purchaser that the 
plaintiffs' drills are the 'nakal' and not the 
'asal'. Deception is therefore quite likely. 

It is contended by Mr. Pablajsing on 
behalf of tbe plaintiffs that even if the 
Court comes to tbe conclusion that tbe 
three trade marks on tbe plaintiffs’ drills 
Exs. 9/1, 9/2 and 9/3 are imitation of the 
Japanese dogs, and even if tbe Court 
comes to the conclusion that mistakes by 
the illiterate unwary purchasers are not 
unlikely, still tbe plaintiffs having taken 
np a trade mark whioh has fallen into 
desuetude, and tbe Japanese firms having 
acquiesced in the use thereof by the plain¬ 
tiffs. there can be a trade tight in the 
marks, and no one should be permitted to 
infringe that right. From tbe evidence it 
appears however that soon after tbe plain, 
tiffs came out with their drills with the 
three dogs in a triangle, the plaintiffs were 
served with a notice by three of tbe 
Japanese firms trading in Japanese drills; 
but the correspondence shows that no 
definite action was taken by the Japanese 
firms. It is contended on behalf of tbe 
defendant, and some evidence has been led 
in support of it, that tbe plaintiffs were 
constantly suing for peace ; and that in 
April of this year the plaintiffs were once 
again served with a notice through Messrs. 
Dipcband and Co. to desist from imitating 
tbe Japanese trade mark. From tbe evi- 
denoe of Mr. Dipohand (Ex. 16), it appears 
that after tbe notice, Mr. Hassomal, advo. 
cate for the plaintiffs, approached him for 
some kind of settlement through arbltra. 
tion ; but that somehow the negotiations 
fell through. It is clear that the Japanese 
firms did protest against the violation of 
their trade right ; bat perhaps they 
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thought that it was not worth while 
bringing to book all tbe imitators, the 
number of which admittedly ran inte 
dozens. It cannot therefore be said that 
the Japanese firms had acquiesced in the 
use by tbe plaintiff.firm of tbe three doge 
cbhaap on drills, Exs. 9/1, 9/2 and 9/3. 
Nor can it be said that tbe Japanese firme 
bad abandoned tbe dogs obbaap trade 
mark, beoanse it is in evidence ~ and I 
ooDsider it very reliable—that tbe Japa¬ 
nese drills are still on the market. In fact 
tbe plaintiff Balram himself admits that 
tbe Japanese'kute ohaap’ drills are still 
available in open market. He however 
maintains that they are not sold locally 
but transported to Afghanistan. Balram 
has struck me as a thoroughly unreliable 
witness. In fact he had to be warned 
several times to give direct replies ; be¬ 
cause every time that he was asked an 
iDooDvenient question be would first givd 
an evasive reply. There is no evidence 
that tbe Japanese drills cannot be obtained 
anywhere in India for local consumption. 
Under the oiroumstanoes, particularly in 
view of the action such as has been taken 
by tbe Japanese firms, I am definitely 
of tbe opinion that till now the 'kute 
ohaap’ trade mark has not been abandoned 
by tbe Japanese as urged on behalf of the 
plaintiff. 

Assuming for the sake of argument that 
tbe Japanese firms have abandoned or 
practically abandoned their rights to the 
'kute obbaap’ trade mark, it does not give 
the plaintiff any exclusive right thereto 
simply beoanse he was perhaps tbe first to 
rush into the market with an imitation of 
that trade mark. As a matter of faot tbe 
plaintiffs registered two of their designs 
in 1931. The defendant has also regis¬ 
tered bis trade mark in 1931. Even if we 
assume that tbe plaintiffs sold in large 
quantities and defendant’s sales were not 
so large, that makes no difference. Pro. 
bably it depends on the facility for finance. 

The next qnestion whioh may be consi¬ 
dered, although it is nnneoessary to do so, 
is whether the defendants are also imita¬ 
tors of the Japanese 'knte obbaap* or 
whether they have a different kind of 
ohaap. Tbe defendant has registered bis 
trade mark as a triangle enolosing a Hon, a 
dog and a bear. The sample of defen- 
dants* drill is Ex. 9/8. There is no doubt 
that tbe first animal does very much look 
like a lion. But the other two animals 
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are imitations of two out of the three dogs 
of the Japanese drills. The pictorial effect 
however is an imitation of the Japanese 
dogs although, lees so, than the plaintiffs’ 
design. I am of opinion that the unwary 
illiterate purchaser is likely to be deceived 
into believing that the defendants’ drills 
are the original Japanese drills bearing 
three dogs trade mark. Thus then the 
plaintiff firm as well as the defendants 
are in pari delicto. The question is whe- 
ther under these circumstances a Court of 
law would be prepared to give protection 
to one against the other. I shall presently 
review the law on the subject of trade 
mark rights, I am emphatically of the 
opinion that the plaintiff firm not having 
established an exclusive right to the use of 
the three dogs design cannot got the help 
of the Court to stop others from the same 
kind of imitation. The plaintiffs cannot 
claim that they have a monopoly for 
deceiving public. 

I shall now discuss the law applicable 
to the facts of this case. The basic idea of 
a trade mark right is that a person having 
originated a design on any vendible article 
and having established a reputation in the 
market on it, has a right to prevent others 
from copying the idea and taking advan¬ 
tage of the good name made through the 
efforts of the originator. It is also for the 
protection of the unwary illiterate pur¬ 
chasers of which there are legions in a 
country like India that the Court will 
intervene. As James D, J. has said in 
{1880} 18 Ch D 395^ at p, 412: 

No man is entitled to represent his goods as 
being the goods of another man; and no man is 
permitted to use any mark, sign or symbol, device 
or means, whereby, without making a direot false 
representation himself to a purchaser who pur* 
chases from him, he enables such purobaser to 
tell a lie or to make a false representation to 
somebody else who is the ultimate ouetomer. That 
being, ae it appears to me, a oomprebeneive state* 
ment of what the law is upon the question of 
trade mark or trade designation, I am of opinion 
that there is no suoh thing as a monopoly or a 
property in the nature of copyright, or in the 
nature of a patent In the use of any name. What¬ 
ever name is used to designate goods, anybody 
may use that name to designate goods; always 
subjeot to this, that be must not, ae 1 said, make 
directly ortbrough the medium of another person, 
a false representation that his goods are the goods 
of another person. 

In England there is a statute law for 
registration of trade marks. There is no 

1. Singer Mannfaoturing Co. v. Loos. (1660) 16 
Ch D 896. 


suoh law in India. The Calcutta High 
Court has observed in 19 C W N 1^: 

In India the law of trade marks is not governed 
by statute and there is no statutory system of 
registration. The rights and liabilities in con¬ 
nexion with trade marks are determined by refer¬ 
ence to the common law of England. 

The law therefore stands as it was in 
England prior to the Trade Marks Act of 
1875. In Imperial Tobacco Go. of India 
Ltd, V. Albert Bonnan and BonnanfiOo? 
the Privy Council rules that the ordinary 
principles of jurisprudence with regard to 
trade marks and those forbidding the pas- 
sing off of goods apply to India. The 
Courts in India have as closely as possible 
followed the English law with regard to 
trade marks. The plaintiffs' goods having 
masqueraded in the market as if they were 
drills of the Japanese "kute ohaap”, the 
plaintiffs cannot be heard to say that they 
alone have a monopoly to imitate the 
ohaap and deceive people. Even if a 
plaintiff were to succeed iu proving that 
he was the first in the market with an 
imitation and maintain that having estab¬ 
lished a reputation on that imitation be 
bad a right to prevent others from taking 
advantage of bis exertions, be cannot be 
given any proteotion in a Court of law. 
(1884) 27 Ch D 670* is an authority for 
the proposition that even if user be estab- 
lished extending over a considerable! 
period, it does not follow that a title to 
the trade mark is made out; for, if the user 
was fraudulent in its inception and is 
still calculated to deceive, the user gives 
no right. 

The acquisition of title by wrongful user 
cannot be recognized inasmuch as trade 
mark right is an equitable right. The 
plaintiff who seeks the intervention of the 
Court must oome with clean hands. A 
trade mark is a mode of warranting the 
origin of goods to which it is attached, or 
rather their trade association, and oonse. 
quently it is of the essence of the trade 
mark that its representation should be 
true. In the present case, the oiroumstan- 
C68 under which the plaintiff chose to 
adopt the "kute chhaap" clearly go to 
show that bis object was to pass off bis 
drills as Japanese drills and thus deceive 
the pnblio. His user of the imitation gives 

3. Hannah v. Jagannatb&Oo., (1916)3 A I B Ca] 
620=27 I 0 483=42 Oal 262=19 0 W N 1. 

3. (1924) U A I B F 0 187=80 I 0 1013=611A 
369=61 Oal 893 (P 0). 

4« In re Heaton's Trade Mark. (18S4) 37 Oh D 670 
= 63 L J Oh 969=61 L T 330=33 W B 961. 
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him DO better right aa against persons 
equally guilty like himself. As to how 
property in a trade mark can be acquired, 
Lord Westbury, L. C., has said in (1864) 
4 De G J & S 380® at p. 384: 

The essentia! iDgredients for oonetitutlng an 
infcingement of trade right, probably would be 
found to be no other than these: first, that the 
mark has been applied by the plaiotifis properly 
(that is to say) that they have not copied any 
other person’s mark; and that the mark does not 
involve any false representation; Beoondly, that 
the artiole so marked is aotually a vendible article 
in the market: aod thirdly, that the defendants, 
knowing that to be so, have imitated the mark 
-for the purpose of passing off in the market other 
artloles of a similar desoriptioD. 

Id (1842) 49 E R 749® it was held that: 

The ground on which the Court protects trade 
■mark is that it will not permit a party to sell bis 
own goods as the goods of another; a party will 
not therefore be allowed to use names, marks, 
letters, or other indioiae by which he may pass ofi 
bis own goods to purchasers as the manufaoture 
of another person. If a plaiotifi coming for an 
injuDOtion in such a case appears to have been 
guilty of misrepresentations to the public, the 
Court will not interfere in the first instance. 

Para. 1357 of Halabury’s Laws of Eng¬ 
land, Vol. 27 at p. 774, reads thus: 

Neither law nor equity assists a wholly fraudu* 
lent trade, since both adopt the maxim tx turpi 
causa non oritur actio ; and if it is shown that 
the plaintifi’s trade is of this nature he cannot 
snooeed in any action ior the use of bis trade 
name or trade mark, or for passing off. 

Fraud is to be presumed where the simi- 
,larity is close aud remains unexplained. 
An intention to deceive may be inferred 
from the oiroumstanoes of the case, though 
no case of actual deception is proved: 
(1904) 21 R P G 722.^ As a matter of fact, 
in the present case, if there was any deoep. 
tion on the part of the defendant it was 
■not to pass off his goods as those of the 
plaintiffs, but aa those of the Japanese. 
OoDsequenbly the plaintiff has no grievance. 
Mere damage is iosuffioient to anpport an 
action of the type we are concerned with. 
The damage must be attributable to the 
passing off of other goods as plaintiff’s 
goods. There may be damage and yet there 
may be no passing off. Thus a suit cannot 
be entertained if it is brongbb by a person 
not entitled to an action to restrain a 


6. MoAodrew ▼. Busefe. (1864) 4 De G J A S 8fO 
=4 N B 12=88 L J Ch 661=12 W B 777 = 
10 Jar (N 8) 660=10 L T 442. 

•6. Perry v. Tmefikt, (1642) 6 Beev 66=63 B B 11 
=49 B B 749. 

Ooonfty Obemioal Co. Ltd. v, Frankenbnrg, 
(1904) 91 B P 0 723. 
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defendant from passing off as the goods of 
a third party. Ho can bring tbe action 
only when the representation is that the 
goods are his goods. As James L. J. said 
in (1879) 10 Ch D 436®: 

The Court interferea aolely for the parpoee of 
proteoting the owner of a trade or busineas from 
a fraudulent invaeion by somebody else. It doea 
not Interfere to prevent the world outside from 
being misled into anything. 

The spurious mark complained of may be 
either an exact or substantial copy of the 
genuine trade mark, e. g. as in (1872) 7 Ch 
611® and (1852) 6 Cox C C 380^®; or an 
imitation done in a manner which is likely 
to cause the spurious mark to be mistaken 
for the genuine one. The plaintiff firm in 
the present case cannot be beard to urge 
that because tbe three dogs in their trade 
mark are not printed in tbe same order in 
which tbe Japanese dogs are printed that 
therefore there is no imitation of Japanese. 

What degree of reeembUnce is necessary, is, 
from tbe nature of things, a matter incapable of 
definition a priori. All that Courts of justice oan 
do is to say that no trader oan adopt a trade 
mark so resembling that of a rival as that ordi¬ 
nary purchasers purchasing with ordinary caution 
ate likely to be misled : per Cranwortb L. 0. in 
(1866) 1 Oh 192.11 

It is a question of fact in every case 
whether tbe defendant's mark is or is not 
a colourable imitation of tbe plaintiff’s 
mark. The surrounding circumstances of 
each case will have to be considered. In 
the determination of tbe question whether 
there is or is not colourable imitation, it is 
not only necessary to look at tbe difference 
or at the resemblance between two given 
marks, *but it is necessary to compare tbe 
two marks as a whole and then come to a 
decision: (1905) 22 R P C 607. Where 
tbe name of tbe manufacturer is always 
used along with a trade name or mark on 
his goods, it may be difficult to show 
that tbe trade name or mark by itself 
diatinguiBbes bis goods. The oases in 
(187 2) 6 H L 508^®, (1882) 7 A C 219», 

8. Levy ▼. Walker. (1879) 10 Oh D 486=48 h J 

Ch 273=89 L T 664=27 W R 370. 

9. Ford T. Poetet, (1872) 7 Ch 611=41 L J Ch 

682=27 Xi T 219=20 W B 816. 

10. Beg. V. Daadas, (1662) 6 Cox C C 880. 

11. Selxo V. ProveMDde, (1866) 1 Oh 192=12 Ju* 

(N 8) 216=14 h T 814=14 W B 367. 

12. Qleofleld Starch; Wotherspooa v. Currie, 

(1872) 6 H £i 506=49 L J Ob 180=27 L T 398. 

18. Elephaots JhoDston v. Orr Ewiog. (1882) 7 

A C 219=61 L .J Oh 797=46 L T 216=80 

W B 417. 
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(1897)AC710.^Ml907)24 BPC 697*® and 

(l892> 2 Q B 639'^ are well-known instan* 
ces of this type, where notwithstanding the 
fact that the defendant’s name appeared 
prominently along with the trade name or 
mark on the goods, an action for passing 
off was saocessful. The qaestion for deci. 
sion as to whether an alleged oolonrable 
imitation has or has not deceived anybody 
is to be decided with reference to the ulti¬ 
mate purchaser. It is now well settled 
that in passing off cases 
the probability of mieleadlDg, not experts or per* 
sons who know the real facts, but ordinary or 
unwary customers, is the mischief to be guarded 
against : Lindley L. J. in (1895) 2 Ch D 
at page 66. 

Whatever may be the view as regards the 
English public, the conditions in India are 
to be considered by Indian Courts. In 
view of the fact that a large majority of 
the people in India are illiterate, the Indian 


Courts have often emphasised that the 
probable purchaser should be regarded as 
the incautious, ignorant or unwary person. 
Quite a number of Indian oases may be 
cited in support of the proposition. It is 
also well settled that non.deception of 
middlenaen and vendors is immaterial; and 
that it is the ultimate purchaser who has 
to be considered in deciding whether the 
defendant’s mark or as in this case thsf 
plaintiff’s mark is calculated to deceive. 
Evidence of so called experts, who say 
whether in their opinion a customer ie 
or is not likely to be deceived, is not 
admissible. This is a settled rule sinou 
the decision of the House of Lords in 
(1899) A C 83.*® It is for the Court to 
decide whether deception is likely or not. 
On the facts and law as found above- 
my decision on the preliminary issues is as- 
follows: 


Issues. 

1. Are the plaintiffs disentitled to relief 
on grounds alleged in their new plea by 
the defendants? 

2. Have the plaintiffs been using their 
marks openly, to the knowledge of the 
Japanese manufacturers and/or their 
agents, and have the latter abandoned their 
alleged mark and/or acquiesced in the use 
by the plaintiffs of their marks? If so, 
what is the effect? 

3. Is there a distinction between Japanese 
and Indian made goods and marks in 
question thereon ? Has there been a decep¬ 
tion and is deception likely? 

5. Have the defendants imitated the 
Japanese marks or plaintiffs’ marks, and 
in either case, what is the effect? 


Findings, 
In the affirmative. 


On the second part my finding is that- 
the Japanese manufacturers and/or their 
agents have not abandoned their tradu^ 
mark and have not acquiesced in the U8& 
by the plaintiffs of their marks. The effect 
is that the plaintiff firm cannot, baviu? 
come to Court with unclean hands, claim 
protection. 

The first part in the negative; and the- 
second part in the affirmative. 

The defendants have imitated thu 
Japanese marks with a slight alteration and 
are in the same position as the plaintiffs. 


In the result, the suit of the plaintiffs 
must be dismissed. The only question that 
remains to be considered is, whether the 
defendants are entitled to their costs. It 
is urged on behalf of the defendants that 
at any rate defendants I, 2 and 3 have 
been unnecessarily dragged to Court and 
harassed for a number of years. Not only 

14. Yorkshire Relish, Blrmloghata Vinegar 
Brewery Oo. Ltd. v. Powell, (1897) A 0 710= 
66 L J Ch 763=76 L T 793. 

15. Cat and Boord & Son v, Thom and Cameron 
Ltd., (1907) B 0 1326=24 B P 0 697. 

16. Camel Hair Belting (Beddaway & Oo.) v. 
Bentham Hemp Spinning Co., (1693) SOB 
639=67 L T 801. 

17. Powell ▼. Birmingham Vinegar Brewery Oo. 

Ltd., (1895) 3 Ch D 54. 


have the plaintiffs come to Court with an 
untenable claim but they have obtained an 
injunction preventing the defendants from 
selling their drills with the dog obhaap. 
On behalf of the plaintiffs it is urged that 
no evidence has been led on the main iasne- 
and therefore the participation of defen¬ 
dants I, 2 and 3 in the infringement 
alleged by the plaintiffs has not been prov¬ 
ed. Mr. Pablajaiug relies on a decision in> 
(1875) 10 Ch A 276.*® The facts of thafr 
case are not entirely on all fours with the 

18. North Cheshire and Maaohester Brewery Oo. 
V. Manobester Brewery Oo. L. B., (1699) A 0 
63=68 L J Ch 74=79 L T 645=15T LB 110. 
19<Eatoonrt v. Estooork Hop Essence Oo., (1875) 
10 Oh A 376=44 L J Oh 333=82 L T 60=36^ 
W B SIS. 
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firesenfc. In the present ease the plaintiffs 
knew very well that they were the imita. 
tors of an emblem which had already 
acquired reputation in the market without 
any exertions on their part; and yet simply 
because the idea struck them hrst to adopt 
the dog chhaap of the Japanese for Indian 
made drills, they have started a campaign 
of terrorisation, and got several timid 
imitators to give up or vary their dog chaaps. 
I fail to see why in the ordinary course 
costs should not follow the event. I there¬ 
fore dismiss the suit with costs; the defen. 
dants will be entitled to one set of costs. 

D.S./b.e. Suit dismissed. 


A. 1. R. 1938 Sind 43 

Rupchand Bilaram Ag. J. C. 
and Lobo J. 

Harnamsing Jawhersing —Applicant. 

V. 

Parsram Lalchand — Opponent. 

Civil Revision Appln. No. 154 of 1934, 
Decided on lOth September 1937, from 
judgment of Judge, Small Cause Court. D/. 
7th August 1935. 

Arbitration — Architect settling dispute 
between owner end contractor is arbitrator 
and is subject to Arbitration Act. 

When a member of the firm of arohiteots is 
holding an inquiry as to the ooat of oertain work 
done in case of a dispute between the owner and 
oontraotor, be acts In bis oapaolty as an arbitrator 
and is aubjeot to the proviaions of the Arbitration 
Act. [P 46 0 1] 

Dipchand Ohandumal — for Applicant. 

Brikishendas H. Lulla — for Opponent. 

\ 

Rnpohaod Bilaram Ag. J. C.—This revi- 
flion application arises out of a suit filed by 
the plaintiff.applicant against the defen¬ 
dant.opponent for recovery of a sum of 
Bs. 2000 said to be due to him in respect of 
a building contract. The learned Judge of 
the Court of Small Causes has dismissed 
the plaintiff’s suit. He has now oome to ns 
in revision. Cls. 3 and 6 of the agreement 
between the parties require oonsidera. 
tion. The pertinent parts of these clauses 
are as follows: 

Olaose 8 ... . Should any of the materlale need 
4n the workmanship appear to the arohiteots 
or owner to be Inferior, the oontraotor shall be 
bonnd U asked by them to remove, etter, rectify 
or replaoe the same at oontraotoe’e ^k and cost 
and In tWe respect the deolilon of the arahlteot 
shall be final ax^ binding against tha oontraotor. 
hi fail to do so, &s ownsr or the arohl- 


teote shall be at full liberty to get the same done 
at the oontzaotoc's risk and cost. 

And Clause 6 reads : 

In all disputes of whatever nature arising out of 
this oontraot, the decision of (he arohiteots should 
be final and binding against both the parties. 

It appears that the architects employed 
by the defendant were not satisfied with 
the work carried on by the plaintiff. They 
asked him to re-do certain work, parti¬ 
cularly to repaint all the doors and win. 
dows. The plaintiff refused to do so and 
the work was carried out by the defendant 
at tha risk and cost of the plaintiff. The 
plaintiff had also not supplied oertain arti¬ 
cles. These articles were likewise supplied 
on account of the plaintiff. The arohiteots 
prepared their final bill which shows that 
according to the contract rate a snm of 
Bs. 8888.13.0 was due to the plaintiff, 
and from this sum they deducted Rupees 
667.11.0 for re doing bad work and supply¬ 
ing articles which had not bean supplied 
by the plaintiff. The chief items are : (a) 
removing bad paint and re.doing the same 
for all the upper fioors woodwork at the 
rate of Bs. 4 per 100 square feet: Bs. 573; 
(b) plain panes of glasses put by owner on 
behalf of oontraotor at the rate of Be. 1-8.0 
per dozen: Bs. 54. 

The other items are small items and 
Mr. Deepchand has said that he confines 
the plaintiff’s claim to these two items 
only. Now it was contended on behalf of 
the defendant in the Court below that the 
certificate of the arohiteots was final and 
that the plaintiff could not therefore dis. 
pate the correctness of these items. The 
learned Judge gave effect to that oonten. 
tioD, and allowed full credit to the defen¬ 
dant for both these items. We are afraid 
the learned Judge was wrong in doing so. 
He does not appear to have applied his 
mind carefully to Cls. 3 and 6 of the agree, 
ment referred to above. There is a dis¬ 
tinction between the power of the architects 
under Cl. 3 of the agreement to reject bad 
work and the right of the defendant to 
claim the amounts spent by him for replac¬ 
ing Boeb bad work. Although the decision 
of the architects that oertain work should 
be replaced may be final under Cl. 8, it does 
not follow that the decision that a oertain 
amount is due to the defendant for replao- 
ing such work is likewise final under tha 
same olaose. Booh a decision could only 
be given by a member of the firm of the 
arohiteots in his oapaoity as an arbitrator 
under OL 6 of the agreement, and he ooold 
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do that only after holding an enquiry as 
an arbitrator. And that has not been done. 
No date of hearing was fixed, and no 
opportunity afforded to the plaintiff of 
either examining the defendant or adducing 
evidence to disprove the amount debited 
to him. In para. 595 of Halsbury's Laws 
of England, Vol. 3. Hailsham Edition, it is 
said ; 

In cases where the architect or engineer who 
has to give a certificate of approval of the work 
done is also the person designed to act as arbitra¬ 
tor in case of disputes, it ia very important to 
distinguish between his duties and powers in his 
capacity as a certifier from those in hia capacity 
as arbitrator. It must also be observed that he 
may be acting in regard to the same matter at 
one time in the one capacity and at another time 
in the other. When the arohiteot or engineer ia 
acting in bis capacity as certifier, the provisions of 
the Arbitration ^ot. 188'J, do not apply, while 
when be is acting in hia capacity aa arbitrator, 
they do. 

Ifc would therefore appear that when a 
member of the firm of the architects was 
holding an inquiry as to the coat of removal 
and replacement of the paint and the cost 
of supplying panes by the defendant, he 
was acting in bis capacity as an arbitrator 
and was subject to the provisions of the 
Arbitration Act. Mr. Lulla has drawn our 
attention to the passage appearing at p. 506 
of Hudson on Building Contracts, Edo. 6, 
where it is said: 

Arbitrators may, it is submitted, decide without 
formally ezamiaing witnesses or hearing evidence 
in oases where: (1) they are employed to decide 
owing to and by the exercise of their skill and 
knowledge of the eubjeot; or (9) there is in the 
agreement to refer an apparent intention that they 
ebould not hear witnesses; or (8) there are no 
facta which should be inquired into beyond those 
which are within the skill and knowledge of the 
arbitrators in the particular eubjeot; or (4) the 
parties do not ask for a heating or tender any 
evidence. 

He has oonteuded that in this case there 
was DO obligation upon the member of the 
firm of architects who gave the certificate 
to examine any witnesses. He had know, 
ledge of the work which was re-done and 
panes of glass supplied and of the rates 
prevailing in the market for such work 
and the glass panes and there is no evi. 
dence that the parties asked for a hearing 
or tendered evidence. Bat that is begging 
the question. If the certified arobiteots 
had purported to act as an arbitrator and 
had given notice in that behalf, and no 
hearing was asked for or evidence tendered, 
a good deal might have been said in favour 
of the defendant. With regard to the 
knowledge of the arohiteot, again, it issuffi. 


A. 1. R. 

oieut to observe that market rates and 
kinds of work differ, and the work of 
replacing or at any rate some part of it 
was alleged to have been done depart, 
mentally by the defendants. Without 
proof as to the rates at which the defen. 
dant got the work removed or replaced or 
materials supplied, theioertified arobiteots 
could nob allow the claim of the defen. 
dants in the manner they have done. 

We think therefore the plaintiff is 
entitled to have a re. hearing of the case 
so far as those two items are oonoerned. 
The resfc of the items in dispute are either 
matters of evidence on which the finding 
given by the learned Judge below cannot 
be disturbed or are matters which fall 
within Cl. 3 of the agreement referred to 
above. We accordingly uphold the deoi. 
sion of the learned Judge below on all 
those questions, but remand the case to 
him for taking evidence for decision on the 
above two items according to law. With 
regard to costs, it is to be noticed that the 
plaintiff’s suit is for Rs. 2000. His claim 
for Rs. 1400 has already bean disallowed. 
With regard to the two items of Rs. 667 
and Rs. 54, the plaintiff is having the 
luxury of a remand and putting the defen. 
dant to the proof thereof. Very probably 
a good portion of that amount will be 
found due to the defendants We think 
under these oircamstanoes the plaintiff 
should be made to bear the costs of the 
trial Court and of this Court to the extent 
of the amount disallowed and should be 
allowed coats on the amount, if any, which 
is decreed in bis favour. We direct the 
Court below to pass a decree for costs in 
accordance with the above directions after 
ascertaining what amount, if any, is found 
due to the plaintiff. 

B.D./r.k. Case remanded. 


A. I. R. 1938 Sind 46 

Rupchand Bilaram Ag. J. 0. 

AND LOBO j. 

Tahilram Khanchand — Applicant. 

V. 

Emperor. 

Criminal Bail Appin. No. 230 of 1937, 
Decided on 23rd September 1937, against 
order of Addl. Diet. Magistrate, EaraohL 

Criminal P. C. (1898), Sr. 491 and 83 — 
Nailrabad !• ootttde Britlih lodia^WarrAnt 
of arrert under S. 83 rent by Narirabad 
Magirtrate to Magirtrate in Britirb India 
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cannot be executed Such proceeding* if 
taken can be quashed under S. 491i 

Naeirabad is outside Britteh India and there¬ 
fore a Naeirabad Magistrate has do jutiedio* 
tioD to ieeue a warrant under 8. 83 for the arreat 
of a peraoD residing in British India. Such a 
warrant therefore cannot be executed by a Magis¬ 
trate in British India and proceedings taken in 
pursuance of such warrant oan be quashed by the 
High Court under B. 491 : AIR 1934 Sind 12S 
and A J B 1935 Sind 244, Bel. on. [P 47 0 2 ; 

P 48 0 1] 

Dicgomal Naraineiog— for Applicant. 

Partabari D. PnnwaDi, Advocate Gene¬ 
ral— for the Crown. 

Rupchand Bilaram A^. J. C. — This is 

an appUoation by one Tabilram Kbanoband 
who has been arrested under the orders of 
the Additional District Magistrate, Kara, 
ohi. It appears that the learned Additional 
District Magistrate has purported to act 
under the provisions of S. 86, Criminal 
P. G., on the strength of a warrant issued 
by the First Glass Magistrate, Naeirabad, 
and sent to bim for being executed. The 
applicant has come to ua for relief both 
under the provisions of Ss. 491 and 498, 
Criminal P. C. The proper section bow. 
ever which applies in the circumstances of 
the present case is S. 491, Criminal F. C. 

It is oontended on behalf of the appli. 
cant that Nasirabad is outside the limits 
of British India and that therefore the 
First Class Magistrate, Nasirabad, bad no 
jurisdiction to issue a warrant under S. 83, 
Criminal P. G., for the arrest of the appli. 
cant who is residing in British India and 
that being so, the learned Additional Dis¬ 
trict Magistrate had no jurisdiction to 
enforce that warrant. In support of this 
contention oar attention has been invited 
to the agreement between His Highness 
the Khan of Kalat and the British Govern, 
ment printed at p. 225 of Yol. 11 of Aitobi. 
son's "Treaties, Engagements and Sanads” 
which shows that Nasirabad belongs to 
His Highness the Khan of Kalat and that 
it has been handed over for being managed 
by the officers of the British Government 
on certain terms and conditiona mentioned 
therein. This is also clear from p. 1 of 
YoL 1 (Edn. 4} of "British Enactments in 
Force in Indian States,” and from p. 317 
of the Imperial GazettMr of India, Yol. 6. 
In 28 8 L B 64^ this Oonrt had to con. 
alder whether Qnetta which was leased to 

1> Dev Bemaj Oonnoll, Lahore v. Amrltlal 
Uotilal. (1984) 91 A I B Bind 198=166 1 0 
6TT=98 8 L B 64. 
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the British Government formed part of 
British India, and at p. 61 it is said : 

We are also of the opinion that Quetta does not 
form part of Britieh India as defined in B. 3, 
General Clauses Act. This part of the territory 
has been permanently leased to the British 
Crown : see Imperial Gazetteer, Vol. 6, page 227, 
and Aitobison’a Treaties, Vol. 9, page 899. That 
being so, this part of the territory is not within 
the dominion of His Majesty the King-Emperor, 
and aUbougb every funotlon of administration is 
exercised by the Viceroy in virtue of the authority 
transferred to the British Crown under the lease, 
it does not comply with one of the two essentials 
of the definition and does not therefore form part 
of British India. It is what is known as an 
‘Administered Area’: see Halsbury's Laws of Eng¬ 
land. Vol. 10, para. 1021. 

The grounds on which this decision is 
based apply equally to Nasirabad. We 
have observed that aUbougb the warrant 
is issued by the First Class Magistrate, 
Nasirabad, it bears a seal which has the 
words "Magistrate, First Class Nasirabad, 
and Jhatpat.” But that makes no differ, 
ence because Jhatpat is a part of Nasirabad 
District. This is clear from the note in 
the Imperial Gazetteer of India at p. 317, 
where it is said : 

Of these the directly adminietered areas cover 
87,216 square miles, comprising the Quetta tafaei], 
the Bolan Pass District, and the Nuahki and 
Naeirabad tabsils, all of which have been leased 
from the Khan of Kalat; (be lands occupied by 
the Railway from Jhatpat to Milhri, Nari to 
Spiotaogi and Bpezand to Sorofiham; the Ohagal 
and Western Sinjrani country; and the whole of 
the Zhob and Loralai Agencies, except the Duki 
tahsil in the latter. 

As Nasirabad and Jhatpat are outside 
British India, the presence of the applicant 
could be secured by the learned First Class 
Magistrate, Nasirabad, by resort to pro. 
ceedings under the Extradition Act 15 of 
1903 and not by the issue of a warrant 
under 8. 83, Criminal P. G. That being so, 

B. 491, Criminal P. C., gives ns jurisdiction 
to quash the proceedings taken by the 
Additional District Magistrate, Karachi, on 
the strength of the warrant issued under 
B. 63 by the Nasirabad Court. This Is 
clear from the case in 29 8 L B 60^ at 
p. 62, where it is said : 

The oaso In SO S L B 1S8> is to the same effect. 

It wae held there that i( the authority iaaoing the 
warrant la a legitimate authority blading on (he 
officer oompljiog with It, he ia bound to obey the 
order of that authority and the Oonrt oannot 


9. A. W. Goolter v. Emperor, (1936) 92 A 1 R 
Sind 944s=1936 Or 0 1807387 Or L J 819= 
160 1 0 116=99 B L B 60. 
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interfere. The Court can however eee that there 
is DO patent defeot visible in the authority by 
which the person having custody detains any 
person. 

We find that there is a patent defeot 
visible in the warrant under whioh the 
applicant is being detained in onstody, that 
is to say the warrant purports to have 
been issued under the provisions of the 
Criminal Procedure Code by a Court which 
is outside British India and therefore it 
could not be executed by the learned Addi. 
tional District Magistrate, Earaohi. We 
accordingly set aside the proceedings whioh 
have been taken in pursuance of this 
warrant and direct that the applicant be 
set at liberty and his bail bond stand 
cancelled. 

S.C./R.K. Application allowed* 


A. I. R. 1938 Sind 48 

RUPCHAND BiLARAM AG. J. C. 

AND Lobo J. 

Larkana Municipality — Applicant. 

V. 

Kaloomal Pamoomal and others — 

Opponents. 

Civil Revn. Appln. No. 3 of 1935, De¬ 
cided on 16th September 1937, from deci¬ 
sion of Judge, Small Cause Court, Larkana, 
D/. 24th September 1934, 

Limitation Act (1908), Arts. 120, 115 — 
Terminal tax—Suit for—Art. 120 applies. 

A fiuU for recovery of terminal tax is governed 
by Art. 120 and not by Art. 116 : 20 Cal 61; 21 
Cal 167 and AIR 19S6 Sind 184, Rel. on, 

[P 48 0 2] 

Patehohand Assadomal— for Applicant. 

Jethanand L. Nain — for Opponents. 

Lobo J.—The applicants in this revi¬ 
sion application filed a suit against the 
opponents in the Court of Small Causes, 
Larkana, for recovery of terminal taxes 
amounting to Bs. 54-6,0 and Rs. 20 in¬ 
terest, in respect of certain articles im¬ 
ported by the opponents into the Municipal 
limits of Larkana. The opponents raised a 
. preliminary point that the suit was barred 
by limitation, the suit having clearly been 
filed more than three years after the goods 
had been imported into Larkana. The 
.^opponents' contention was that the suit 
was governed by Art. 115, Lim. Act. The 
applicants contended that the Article of 
'the Limitation Act applicable to such a 


snit was Art. 120. The learned Judge of 
the Court of Small Causes dismissed the 
suit as time barred. He states in his 
iudgment : 

I am accordingly of opinion that a suit of the 
present nature will fall under Art. 116, Lim. Act, 
and as the same has been filed after the period of 
limitation, viz. three years, it must fail as time 
barred. 1 accordingly dismiss It with costs. 

The only point that arises in this revi¬ 
sion application therefore is whether to 
the suit filed by the applicants Art. 115, 
Lim. Act, is applicable or whether it is 
governed by Art. 120, Lim. Act. In 20 
Cal 51^ at page 57 there is a passage in 
the judgment of Petberam C. J. which 
reads thus : 


The Limitation Act does not prescribe any 
period of limitation for money due under a statu¬ 
tory liability to pay it, so the suit is I think 
within Art. 120 ; in other words, the period of 
limitation is six years, which begins to run from 
the time when a demand for the money is made 
by persons who oould give the receipts required by 
the section. 


Again, in 21 Gal 157,^ there is a dictum 
of their Lordships of the Privy Council to 
the effect that Art. 120 should be applied 
unless it is clear that the suit is within 
some other Article. In 30 S L R 146,^ 
the question involved was the period of 
limitation applicable to a suit for the re- 
oovery by the Sbikarpur Municipality of a 
fee levied by the Mnnicipaliby for permis¬ 
sion for use of Municipal land. It was 
held in that suit that the Article of limita¬ 
tion applicable was Art. 120. We think 
therefore that there is ample authority in 
snpport of the view that the Article of 
limitation applicable in this case is Art. 120. 
We accordingly reverse the judgment of 
the learned Judge of the Small Cause 
Court of Larkana. As it appears that the 
question of limitation was dealt with and 
disposed of as a preliminary point, the re¬ 
sult will be that the suit must be remanded 
to the lower Court to be disposed of on 
the merits according to law. Order ac¬ 
cordingly. Costs to be costs in the cause. 

B.D./B.K. Case remanded* 


, Beoy. of State v. Gum Proshad Dhur, (1898) 
20 Oal 61 (F B). 

I. Mahomed Biasat All v. Haeln Banu, (1894) 81 
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Eupohand Bilaram J. 
Secretary of State — Appellant. 

V. 

Official Assignee — Hespondent. 

Miso. Appeal No. 5 of 1936, Decided on 
15th January 1937. 

^ Presideney Towns Insolvency Act (1909)« 
S. 49 (1) (al-'Expresston "debts due to Crown 
or local authority" explained. 

The expteeeioQ "a debt due to the Crown or to 
any looal authority" inoludea not only a debt 
which haa become dne to the Crown but also a 
debt whioh is provable within the meaning of 
B. 46 (3), whether eaoh demand baa become prov¬ 
able or not and whether it ie in point of law 
etriotly a debt or not: {187i) 9 Ch A SSS and AIR 
1936 Mad 789, Rel. on. [P 49 0 3 ; P 60 0 1] 

Partabrai D. Punwani, Advocate General 

— for Appellant. 

Suganlal Hasaanand — for Bespondent, 

OrdoP. — The facte of thie case are 
hardly in diepute. The insolvent Lilaram 
•leomal worked aa a weighman of the 
Steam Holler Flour Mills and made a pro¬ 
fit in the year ending with 31st March 
1935. Thereafter he did very little busi¬ 
ness, and on 9Ist June 1935, he was adju¬ 
dicated as an insolvent. On the strength of 
the provisions of S. 95, Income-tax Act, he 
has been taxed to income-tax for the year 
1936-36 on the basis of his income during 
the previous year. The pertinent parts of 
that section are as follows : 

(1) Where any business, profession or vocation 
(on whioh income-tax was notat any time charged 
under the provisions of the Income-tax Act 1918) 
Is dleoontlnued in any year, an assesement may 
be made In that year on the baeie of the income, 
profits or gains of the period between the eod of 
the previous year and the date of euoh dleoontl* 
nuance in addition to the assessment, if any, 
made on the baeie of the income, profits or galna 
of the previous year, 

(8) Where any business, profession or vocation 
4>n which tax was at any time charged nnder the 
provisions of the Income-tax Aot, 1918, is discon¬ 
tinued, no tax ebatl be payable in respect of the 
inoome, profits and gains of the period between 
the end of the previous year and the date of snob 
oonkinnanoe, and the aeseseee may furthec olalm 
that the income, profits and gains of the previous 
year shall be deemed to have been the inoome, 
profits and gains of the said period. Where any 
Buoh olalm is made, an assessment shall be made 
on the basis of the inoome, profits and gains of the 
said period, and if an amount of tax has already 
been paid in respeot of the inoome, profits and 
galna of the previoos year exoeedlng the amount 
payable on the basis of euoh assessment, a refund 
■hall be ^ven of the differenoe. 

U) Where an asseeament is to be made under 
onb-a.1 or sub s. 8, the Inoome- tax Offloer may servo 
the person whose inoome, profits and gains are 
to be assessed ... a nottoe oontalnlng all or any of 
1988 B/7 & 8 


the requirements which may be inolnded in a 
notice under eub-s. 9 of 8. 32, and the provisions 
of this Aot shall, so fat as may be, apply aooord- 
ingly as if the notice were a notice Issued under 
that eub-seotion. 

It is common ground that the insolvent 
was not charged at any time with inoome. 
tax under the provisions of the Income-tax 
Aot 1918. The insolvent was therefore 
liable to be taxed on the income whioh he 
had derived from his business during the 
year ending with Slst March 1935 and 
also in addition thereto on the income, if 
any, which he derived from Ist April 1936 
op to 2l8t June 1936. Both the insolvent 
and the Official Assignee, in whom has 
vested the estate of the insolvent, were 
served with notioea as required by the 
Income-tax Aot, and the insolvent was 
taxed at Bs. 86-12.0 on the income which 
be had derived during the period ending 
31st March 1935. A claim was then pre- 
ferred before the Official Assignee under 
8. 49. Presideuoy Towns Insolvency Aot 3 
of 1909, and he was required to give priority 
to this debt which was due to the Crown 
under Cl. (1), sob-ol. (a) of that section. 
The Official Assignee refused to give pre- 
ferenoe to this debt as a Crown debt with 
the result that the present appeal has been 
filed on behalf of the Secretary of State 
for India. Mr. Suganlal has argued that 
the debt in question was not a debt due to 
the Crown on the date of the adjudication 
order. But I am afraid there is no sub. 
stance in that argument. The expression 
“a debt due to the Crown or to any looal 
authority” includes not only a debt whioh 
had become due to the Crown but also a 
debt which is provable within the mean¬ 
ing of S. 46 (3), Presidency Towns Insol- 

venoy Aot, which includes within its ambit 
all debts aod liabilities, pceseat oe future, oertaln 
or ooDtingent, to which the debtor is sobjeot when 
be is adjudged an insolvent, or to Which he may 
become subjeot before his dlsoharge by reason of 
any obligation incurred before the date of ihoh 
adjudication. 

The debt in question was indubitably a 
contingent liability to whioh the insolvent 
was eubjeot on the date when he was ad. 
judieated as an insolvent. It is no doubt true 
that under the Income-tax Aot, there was 
no obligation upon the insolvent to pay 
income-tax until and unless the provisions 
of that Aot were complied with, that is to 
say that be was served with a notice call. 
ing upon him to fill up his form and the 
amounl of tax payable by him was asoer. 
tained in the manner provided by the-Act. 
But this only shows that the liability of the 
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iQSolvdDt to pay the tax was contiDgent on 
those ooDditioDs being fnlOlled. Both those 
oonditioDs have been fulfilled and the oon. 
tingent liability has now been converted into 
a debt due to the Crown. Even if the oon. 
tingent liability had not been converted into 
a debt certain in amount, it fell within the 
purview of “a debt due to the Crown” 
jwithin the meaning of S. 49 read with 
'S. 46 (3) of the Act. 

In support of the view that the expres* 
sion "debts due to the Crown” means a 
provable demand which the Crown has 
against the insolvent, whether such demand 
has become provable or not and whether 
it is in point of law strictly a debt or not; 
it is sufficient to refer to the observations of 
Hellish L. J. in (1874) 9 Ch A 383^ at page 
388, and to the recent deoision of the 
Madras High Court in A I B 1936 Mad 
789^ at page 791, where the observations 
of Hellish L. 3. have been referred to with 
approval. For these reasons, I hold that 
this debt should be given priority and 
should be paid in full out of the estate of 
the insolvent before a dividend is declared. 
As the point in issue is a point on which 
there was no distinct authority of this 
Court or of any other High Court in India 
one way or the other, I order that each 
party should bear his own costs. 

d.S./r.k. Order accordingly. 

1. El parte Eemp; In re Faetnedge, (1674) 9 Ch A 

683=43 L J Bk 60 = SO L T 109=33 W B 
463. 

2. OfiBoial Assignee, Madras v. Trnateee of Fort 
Tmet, Madras, (1936) 33 A I B Mad 789=166 
I 0 437=1 L B (1937) Mad 178. 
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RUPOHAND Bilaram Aq. J. C. 
abd Dadiba 0. Mehta J. 

Aildas Madhowdas and others — 

Appellants. 

V. 

Sobhomal Pursoomal and others — 

Bespondents. 

First Appeal No. 43 of 1935, Decided on 
29tb September 1937, against judgment 
and decree of First Class Sub.Judge, 
Larkana, D/. 30th April 1H35. 

Limitation Act (1908), S. 14 — S. 14 can 
be availed of even if the party wa« not dee* 
cribed aa plaintiff or applicant in previoua 
proceedings ~ Award made under Arbitra* 
tion Act filed in a Court by arbitrator on 
request of party in whose favour it was made 

That Court holding that it had no juris- 


A. I. R. 

diction to entertain award—Party filing it in¬ 
proper Court ~ Time taken by former Court 
to consider whether it had jurisdiction held' 
should be excluded. 

The mere fact that an award wae presented in 
Court by the arbitrator on the request of the 
party Is not suffiolent to warrant the holding that 
the person who seeks to enforce the award by pro- 
oess of the Ooutt is not the claimant bot the 
arbitrator. Nor can the rnles framed by the 
Court under the Arbitration Aot requiring parties 
to arbitration proceedings being styled as respon¬ 
dent 1 and respondent 3 have the eSeot of ohang- 
ing their relative position of olaimaot or creditor 
or debtor respeotlvely into any other position. 
8. 14, nowhere lays down that before a plain* 
tifi or applioant may claim exemption under thia- 
seotion be should have been described as plain¬ 
tiff or applioant in the previous proceedings. All that 
is required of him to prove is that be proBeouted 
the previous oivil prooeedings in good faith, and 
if he proves (hat, he may avail himself of 8. 14, 
even tfaongh he was not described as a plaintiff* 
or as an applicant in the previous proceedings. 

[P5103;P 52 0 11 

Where an award was made under the Arbitra* 
tion Aot in favour of the plaintiff, and the arbitra¬ 
tor on being requested by the plaintiff filed the 
award in the Court and upon that Court hold¬ 
ing that it had no juriediotion to entertain the 
award the plaintiff presented the award in another 
Court: 

Held that the time taken in the former Court 
for ascertaining whether it bad juriediotion to 
entertain the award or not, should be excluded, 
as so long as that Court was determining upon 
the question whether the award ehould be taken 
off the file on the plea of juriediotion or not, the 
award was enforceable as a decree. No proceed* 
logs oould be taken in any other Court for the 
purpose of enforcing the award. That being so, 
limitation remained "in suspense" so long as the 
award was capable of being enforoed by execution 
proceedings and the plaintiff was bona fide litlga* 
ting for his rights in a Court of justloe i A I B 
1916 PC 96 and AIR 1929 P C 103, Bel. on;. 
AIR 1933 Nag 130, Listing. [P 63 0 1. 3;. 

P 63 0 2], 

Fatebohand Assudomal — 

for Appellants. 

Kimatrai Bhojraj — for Bespondents. 
Rupohand Bilaram Ag. J. C. — The- 
short question which we are called upon to 
decide in this appeal is whether or not 
the learned Judge below was right in 
excluding under S. 14, Limitation Act,, 
the time occupied by this Court in tha 
ezerciea of its District Court jurisdiction- 
in coming to a deoision that it bad no 
jurisdiction to entertain the award under 
the Arbitration Aot and in holding that 
the snbaeqaent application made to that 
Court for filing the award under Soh. 3,. 
Oivil P. 0., was therefore not barred under 
Art. 178, Limitation Aot. This question 
arises under the following oironmstanoea : 
The plaintiff.respondents and the defen> 
dants-appellants referred their disputes air- 
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Karachi to an advocate of this Court who 
gave his award dated 11th May 1932 
ordering the defendants to pay to the 
plaintiffs a snm of Bs. 11,970 with interest 
at nine per cent, per annom from the date 
of the reference np to payment and deolar- 
ing that the immovable property of the 
defendants which was situated within the 
jurisdiction of the Larkana Sub. Civil Court 
do remain mortgaged to the plaintiffs 
until pajnient. He ordered that the above 
sum be paid by instalments, the first 
instalment of Bs 1000 on or before Ist 
August 1932, and the subsequent instal. 
ments of Bs. 2000 each on or before let 
January 1933 and on or before let Janu¬ 
ary of each subsequent year. The refer, 
ence expressly recites that it is made 
under the Arbitration Act and the arbi. 
trator on being requested by the plaintiffs 
filed the award in this Court under S. 11, 
01. (2), Arbitration Act. 

Usual notices of the filing of the award 
were served on the defendants, but they 
failed to appear and object to the award 
within the time allowed by the rules of 
the Court. After the defendants defaulted 
in payment of the instalment of Bs. 1000 
and the first annual instalment of Bs. 2000, 
. the plaintiffs got the execution proceedings 
transferred to the Larkana Court and 
applied there for execution. The defen. 
dants then put in appearance in this 
Court, and for the first time filed objections 
to the award which are dated 7th May 
1934 and pleaded that they were not 
served with the notice of filing of the 
award and could not therefore object to 
the award earlier. On 20th July 1934 
the defendants filed a further list of objec¬ 
tions. In this list of objections which was 
filed more than two years after the award 
was presented to this Court, the defen. 
dants for the first time pleaded that this 
Court bad no jurisdiction to entertain the 
award. On 14th August 1934, Lobo A. J. C. 
gave effect to that objection and conse. 
qnently the plaintiffs presented the award 
in the Lark4na Sub-Civil Court under 
Para. 20. Boh. 2. Civil P. 0, 

Now unless S. 14, Limitation Act, is 
applicable to the clroumstanoes of this 
ease, and the period during which the 
proceedings were pending in this Court is 
excluded, the application made to the 
Larkana Court to file the award tinder 
Para. 20 of Boh. 2, would bestatute barred. 
The learned Subordinate Judge has allowed 
thi g to be excluded and we have now 
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to decide whether he was right in doing 
BO. The defendants have not and oannot 
possibly challenge the bona fides of the 
plaintiffs in attempting to give jurisdiction 
in the first instance to this Court. The 
plaintiffs asked the arbitrator to file the 
award in Court at once and were in no 
way dilatory. The only ground on which 
the defendants succeeded in getting the 
award taken off the file was on the point 
that as the immovable property over which 
a lien had been given under the award was 
outside the territorial limits of this Court 
in the exercise of its original civil jurisdio. 
tion, this Court could not entertain the 
award. It ia however argued that S. 14, 
Limitation Act, has no application to pro. 
ceedings taken under the Arbitration Act 
on the ground that the award passed in 
favour of the plaintiffs was presented to 
this Court by the arbitrator and nob by 
the plaintiffs who like the defendants were 
under the rules of the Gonrt placed in the 
same category as respondents. It is fur¬ 
ther argued that in any case, as objections 
to the award which according to the rales 
of this Court had to be filed in the form 
of an application praying that the award 
be taken off the file, were filed by the 
defendants as applicants, the plaintiffs 
were merely resisting the proceedings to 
take the award off the file and were nob 
prosecuting such proceedings within the 
meaning of S. 14, Limitation Act, and 
could not therefore rely upon it. 

We are afraid, both these arguments are 
founded on a misoonoeption of the rela. 
tive provisions of the law which apply. 
The learned advocate who represents the 
defendants appears not to have applied 
bis mind carefully either to the provisions 
of 8. 11, 01. (2), Arbitration Act. or to 
the provisions of B. 14, Lim. Act. S. 11, 
Cl. (2), Arbitration Act, requires an arbi¬ 
trator to file the award made by him in 
Court only when requested to do so by one 
of the parties to the anbrnisslon and nofr 
otherwise. In this case it was the plain¬ 
tiffs in whose favour the award was given, 
who asked him to file the award in tbie 
Court. The mere fact that the award was 
presented in Court by the arbitrator, is 
therefore not sufficient to warrant our 
holding that the person who seeks to 
enforce the award by process of the Oonrt 
is not the claimant but the arbitrator.. 
Nor can the znles framed by the Oonrt 
nndar the Arbitration Act requiring parties 
to arbitratioD proceedings being styled asi 
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respondent 1 and respondent 2 have the 
efifeot of ohanging their relative position of 
olaimant or creditor and debtor respectively 
into any other position. Again S. 14, Lim. 
Aot, nowhere lays down that before a 
plaintiff or applicant may claim exemption 
under this section, he should have been 
described as plaintiff or applicant in the 
previous proceedings. All that is required 
of him to prove is that be prosecuted the 
previous civil proceedings in good faith, 
and if be proves that, be may avail himself 
of S. 14 even though he was not described 
as a plaintiff or as an applicant in the 
previous proceedings. If any authority was 
wanted in support of that proposition, it 
will be found in the decision of their Lord, 
ships of the Privy Council in 43 Cal 660.* 
In that suit the plaintiffs were only co- 
defendants in the previous proceedings and 
yet they were allowed to take advantage of 
S. 14, Lim. Aot. At page 663 it is said : 

Limitation would no doubt run against thorn 
from that time. But it would equally without 
doubt remain In Baspenee whilst the plaintiffs 
were bona fide litigating for their rights in a 
Oourt of justioe. They had in the suit of 1896 
before Henderson J. aesoolated themselves with 
the plaintiffs in that action, and had asked for an 
adjudication in those proceedings of their rights. 
A diatlnot issue was framed in respect of their 
olaim, to which no objection seems to have been 
made by the appellant Hrltyamoni; and the 
learned Judge who decided the oaee pronounced 
with reference to their prayer the following order: 

The defendants, the representatives of Money 
Madhnb, will be declared jointly entitled to a 
one-third share in the scheduled properties, and 
the Offiolal Referee will make similar enquiries 
with regard to their share and the share of Nemya 
Oharan Sen, as to mesne profits and the deeds, 
sssuranoes ,and other things which may be neoes* 
eary. These defendants will be entitled to get 
possession of the shares to whloh they have been 
deolared entitled. 

It was an effective decree made by a competent 
Oourt, and was capable of being enforced until set 
aside. Admittedly, if the period during which the 
plaintiffs were litigating for their rights Is deducted, 
their present suit is in time. Their Lordships are 
of opinion that the plea of limitation was tightly 
overruled by the High Court. 

These observations apply with a much 
greater force in the present ease. The 
plaintiffs were not mere oo.defendants bat 
they were the claimants. It was at their 
instance that the award was sent by the 
arbitrator to this Court so as to enable 
them to enforce it. Until the award was 
taken off the file *of this Court, it was 
capable of being enforced in execution 

1. Nrifcyamonl Daesi v. Lakhan Obandra Sen, 
(1916) 8 A I B F 0 96=83 I 0 458=48 Oal 
660 (P 0). 


proceedings as if it was a decree. Not only 
that, but the plaintiffs had, as a matter of 
fact, applied in execution proceedings to 
enforce the award and the defendants 
resisted those proceedings by contending 
that the award bad been filed in a wrong 
Court and that therefore it should not be 
enforced under the Arbitration Aot. 8. 14, 
Lim. Aot, 1908, and similar provisions 
contained in the prior Acts have always 
received a liberal interpretation. In 24 W B 
405^ at p. 407, which is one of the earliest 
decisions of the Calcutta High Court, 
McDonell J. has said : 

The deoleion In 13 Beng L B 146^ ehows how 
leniently the Pcivy Oonnoll are Inclined to deal 
with oaeea like the present, and how they ooneider 
that a law of limitation must not be construed 
too literally, but a fair oonatrnotioQ be pnt upon It. 

In view of the recent pronouncement of 
their Lordships of the Privy Council in 
66 Oal 1048=A I R 1929 P 0 103,* where 
their Lordships have again very liberally 
oonatrued S. 14, Lim. Aot, it is hardly 
necessary to refer to the numerous deoi. 
siona of different High Courts on the 
point. In that case, Messrs. £. D. Sas. 
soon & Co. obtained ex parte awards on 
28th September 1916, against Bamdutt 
in pursuance of a submission clause eon. 
tained in the contracts between the parties. 
They got the awards filed in Court under 
the provisions of the Arbitration Act and 
obtained a warrant directing the Sheriff 
to levy the amounts awarded to them by 
seizure of Bamdutt’s goods. Thereafter on 
8th January 1917 Bamdutt filed a suit 
for declaration that the awards were void 
and inoperative on the ground that the 
appointment by Messrs. E. D. Sassoon A 
Co. of their arbitrator as sola arbitrator 
was illegal. This suit went up in appeal 
to the Privy Council and ultimately on 
20th July 1922 the Privy Counoil con. 
firmed the decree passed by the High 
Court of Calcutta holding that the awards 
were invalid. The decision of the High 
Court was given on 7th April 1920. Taking 
either of those dates, much more than 
three years had elapsed from the date of 
the aoorual of the oause of action. It was 
after 1922 that Messrs. E. D. Sassoon A 
Co. again went to arbitration. The case 

S. Sana Kant Ghose v, Haran Klsto Ghose, 

(1676) 34 W B 406. 

3. Lnokhi Naiatn Millar v. Khaltro Pal Singh, 

(1874) 18 Bang L B 146=80 W B 880. 

4. Bamdutt BamkiuandaBB v. E. D. Sassoon 

& Oo .. (1929) 16 A I B P 0 103=116 1 0 713 

=66 I A 188=66 Oal 1048 (P 0). 
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again went up to the Privy Gounoil for 
ooDsideration whether their olaim was in 
time. Their Lordships of the Privy Goan- 
oil propounded two questions for their deoi. 
sion : (IJ the general question whether the 
Limitation Aot applies to arbitration pro- 
oeedings, and (2) whether in the oiroum. 
stances of that particular case limitation 
applied so as to bar their olaim. On the 
first question their Lordships held in the 
affirmative and on the second question 
in the negative, but on grounds other than 
those on which the Galoutta High Gourt 
had proceeded. On the second point at 
page 1056 it is said : 

Their Lordebips are unable to agree in this 
view. They think that these proceedinge came to 
an end with the deoieion of the single arbitrator 
whose award wae ultimately eet aeide and that 
the proceedings instituted at a later date, after 
the deoieion In the Privy Gonnoil had been an* 
nounoed, oannot be regarded as a mere continua¬ 
tion of the first proocediugs. It is quite clear 
that where a suit has been instituted in a Court 
which is found to have no jurisdiotion, and it is 
found necessary to raise a second suit in a Court 
of proper jurisdiction, the second suit cannot be 
regarded as a oontinuation of the first, even 
though the subject matter and the parties to the 
suits were identical. The bardebips that might 
arise in such a case have however been expressly 
provided for by the sections to which reference 
will now be made. The Indian Limitation Aot, 
unlike the corresponding English Aot, contains an 
elaborate code of provisions which deal, inter 
alia, with the mode of oomputing the period of 
limitation presorlbed for any suit, eto., and also 
with the exclusion from the period of limitation 
of time whioh has been occupied in legal proceed- 
ings. The olanee, eepeoially founded on B. 14 (1), 
is as follows : . . . . 

It may be assumed that it had been ascertained 
before these provisions were formulated that there 
was a seriouB risk of injustice arising if the period 
of limitation whioh is in many oases shorter than 
In England should be too striotly applied. In 
Indian litigation it is oonsietent with the expeii- 
enoe of their Lordships that the time necessary 
for the decision in a suit may be of much longer 
deration than one is acoustomed to In the Courts 
of Great Britain. Henoe tbs neoessity for some 
provision to proteot a plaintiff acting bona fide 
from the oonsequenoes of some mistake whioh bad 
been made by hie advisers la proeeonting his olaim. 

It is DO doubt true that in this case 
directions were required whether the second 
arbitrator would be justified in excluding 
the period ocenpied in the previous pro¬ 
ceedings or not, but the ground on which 
it was held that be could do so was that 
S. li, Limitation Act, was intended to cover 
eases of hardship due to delays of Courts 
In deciding questions of jurisdiction and 
that this section applied equally to arbitra¬ 
tion proceedings. It was aooordingly held 
that not only the period actually taken by 


the first arbitrator to make his awards but 
also the subsequent period taken by dif¬ 
ferent Courts from the lowest to the 
highest ftbe trial Gourt, the Gourt of first 
appeal and the Privy Council), in deciding 
whether the Grst awards were valid or not, 
should be excluded. It is also noticeable 
that the time taken by the Courts from 
1917 to 1922 was taken not in the arbitra- 
tion proceedings, but in a separate suit filed 
against Messrs. H. D. Sassoon & Go. for a 
declaration that the awards obtained by 
them were invalid. But it was only after 
the proceedings in that suit had termiuated 
against them that the previous arbitration 
proceedings failed and there was a need for 
tbe second arbitration. It would appear 
that if Messrs. B. D. Sassoon had not 
claimed a second arbitration and had filed 
a suit on the original cause of action, 
they would have been in no worse position 
and would equally have been entitled to 
exemption under S. 14 of tbe Aot. 

Tbe present case is much stronger. The 
award has not been set aside but it has 
been returned to be filed in the proper 
Court. If the time taken in tbe proceed, 
ings before an arbitrator and in the Court 
where the award is filed oao be excluded 
on tbe award being set aeide, there is no 
reason why the time taken in tbe Court 
for ascertaiuiug whether it has jurisdic¬ 
tion to entertain the award or not, should 
not likewise be excluded. There is another 
way of looking at tbe same question. So 
long as this Court was determining upon 
tbe question whether tbe award should be 
taken off the file on the plea of jurisdiction 
or not, tbe award was enforceable as a 
decree. No proceedings could be taken in 
any other Court for tbe purpose of enforo- 
ing the award. That being so, to use the 
words of their Lordships of the Privy 
Council in 43 Oal 660,^ limitation remained 
**in suepense” so long as the award was 
capable of being enforced by execution 
proceedings and the plaintiffs were bona 
fide litigating for their rights in a Court of 
justice. Our attention has been invited to 
the case in A I B 1933 Nag 130.°^ In that 

case tbe learned Judge hae said : 

I am of opIoloQ (boo Ihat 8i Lim* Aoi| 
sot apply In the preseot oaae, beoauae la the Scat 
place, although, aa held In 56 Oal 1048,« the Ltm. 
Aot ehonld be applied by analogy to ptoo^ln^ 
before arbltcatora and 8.14 oaa be Invoked with 
to proooodlns* bofoM arbllratoM wllb 
ferenoe to prevloue pcoeeedluga before arbitrators, 

6. Maharai Sal Kedar Nath, (1988) 30 A I B 
Nag 180=144 1 0 946=39 N L B 372. 
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still proosediogs before arbitrators will not be pro« 
oeedinge before a Coart within the meaning of 
8. 14 with reference to a eubaeqoent civil suit< 
Secondly, 1 hold that the decree of a Oivil Conit, 
that an award delivered by arbitrators is not valid 
and binding, does not deprive the arbitrators of 
their jurisdiction and the cancellation of the award 
cannot bo considered a cause of a like nature with* 
in the meaning of S. 14. 

A bare reading of the above passage 
makes ib abaodaotly clear that the deoi. 
sioD given in that case does nob apply to 
the oircamstanaes of the present case. 
Therefore* the above case hardly reqnires 
disonsaion. However, it might be pointed 
oat that the decision of their Lordships of 
the Privy Connoil which is distingnished 
and explained in the above case is nob so 
oircamscribed as the learned Additional 
Jndicial Commissioner has attempted to 
show. For these reasons given above, we 
are of opinion that the learned Judge was 
perfectly right in applying S. 14, Lim. Act, 
in the present case. We accordingly 
dismiss this appeal with costs. 

d.s./r.s. Apveckl dismissed. 
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Rupohand Bilaram and 
Dadiba C. Mehta JJ. 

Commissioner of Income-tax^ Bombay 
Presidency and Aden — Beferring 
Officer, 

V. 

Lokumal Bhojomal of Sukkur — 
Asseasee. 

Oivil Bef. No. 152 of 1935, Decided on 
16th February 1937, made by Commis. 
sioner of Income.tax, Bombay Presidency 
and Aden, D/. 26th November 1935. 

income.tax Act (1922), S. 34 — Words 
"escaped essessmeot"—Scope. 

The words "escaped asaeBsmeot" in 8. 34 cover 
the oaae where the aasessee has evaded his liabi* 
lity to pay the tax by making a retnrn which did 
not contain a foil and proper or true statement of 
hla accoontfi : A I B 19S4 P C 30, Disting, 

[P 66 0 1. 3] 

Partabrai D. Punwani — for Applicant. 

Dipchand Gbandumal — for Opponent, 

Rnpoband Bilaram J. — This is a 
reference under 8. 66, Cl. (2), Income-tax 
Act. The facts giving rise to ib are as foU 
lows : The assessee made a return for the 
year 1932.33 showing that he had suffer, 
ed a net loss of Be. 20,397 during the previ. 
ous year ending with Slst March 1932. The 
Income-tax Officer examined the account 
books of the assessee and held that the 


assessee had suffered a loss of Bs. 19,227 
daring that year. He accordingly passed an 
order dated 25th October 1932, exempting 
the assessee from income-tax for the year 
1932.33. The assessee made a return for 
the following year, that is for the year 
1933-34, and showed that he had again 
suffered a loss of Be. 12,045 for the year 
ending with 3 let March 1933. This time 
the Income.tax Officer examined the ac. 
counts with greater care and discovered 
that notwithstanding the alleged loss 
sustained by the assessee for two succeed, 
ing years, the account books showed a 
substantial increase in the capital invested 
by the assessee in bis basiness which the 
assesses could not satisfactorily account 
for. He came to the oonclasion that 
the real profits made by the assessee from 
his bneiness had been oonoeaUd by making 
false entries in the account books, and 
accordingly rejected the account books of 
the assessee and taxed him on an income 
of Bs. 11,000, calculated upon a certain 
percentage basis on the turnover. 

The assessee filed an appeal against 
that order, bat subsequently withdrew it. 
The Income-tax Officer then proceeded to 
revise the deoision given by him exempt¬ 
ing the assessee from income-tax for the 
year 1932.33. He purported to do this 
by taking proceedings under S. 34 of the 
Act. On 17th Febrnary 1934, that is to 
say within the period of one year pres, 
oribed by that section for taking action, 
he called upon the asseasee to make a 
fresh return for that year. The assessee 
avoided submitting a return during the 
time allowed to him by the notice and was 
assessed on an income of Bs. 30,000. He 
then submitted a return showing a loss 
of Bs. 7459 as against the loss of Bupees 
20,397 previously shown by him in bis 
first return. The Income-tax Officer then 
again went into the question and fixed the 
income of the assessee at Bs. 16,000. He 
did this because he thought that certain 
credit entries were falsely entered as cash 
received. On appeal, the Assistant Oom- 
missioner of Income-tax did not disturb 
the finding of the Income-tax Officer as to 
the total profit which the assessee was 
snpposed to have made in his business 
but as a part of this profit had been made 
by the assessee from a separate bosiDess 
in which he was a partner and which fact 
had been sap^ressed, the Assistant Oom- 
missioner of Income-tax increased the 
incidence of taxation on that profit and in 
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Addition levied a fine of Be. 100 on him 
^or sappressing that fact. The aseessee 
then applied in revision to the Commie* 
eioner of Inoome-tas and on obtaining no 
relief from him asked for a reference to 

this Oonrt upon the following qnesbione : 

(1) Whether the aseeBameab In this case is in 
aoootdanoe with the pcovieione of 8. 84 of the 
Act ? (2) Whether the aaeesament is valid within 
the provisions of 8. 13 of the Aot for the following 
reasons : (a) Whether the method of aoeounting 

Is such as oan olearly refieot the loaome, proBt or 
gain of the previous year and whether It is the 
one usually adopted by the petitioner and aooep-* 
ted in the past ? (b) Whether the assessment is 
made on proper basis as requited by proviso to 
fi. 13 ? 

The learned Commissioner of Income- 
tax has referred only the first gaesbion to 
us, he being of the opinion that the second 
^uoBtioD was under the circamstanoes of 
the present case a gnoation of fact and not 
a guesbion of law. Now, there can be no 
doubt that on the merits, the assessee has 
no case whatsoever. It is however argued 
on bis behalf that as he had been assessed 
once and was held to have suffered a loss 
and therefore not liable to pay income-tax 
for that year, he could not, io law, be re- 
assessed by the Income-tax Officer by 
resorting to the provisions of S. 34 of the 
Act and that in any case he conld not be 
te.assessed on a profit of Bs. 16,000. We 
are afraid there is no sabstanoe in these 
■contentions. The words of 8. 34 are very 
wide and inter alia provide that when an 
income has escaped assessment, whatso¬ 
ever be the reason, proceedings may be 
taken against the assessee under that 
flection within the prescribed period. Un¬ 
der the corresponding section of the 
English Aot. which is 8. 125, an inspector 
is entitled to take prooeedlDgs against an 
aasessee if he discovers (1) that any pro¬ 
perty or profit chargeable to tax have 
'been omitted from the first assessment or 
^2) that a person chargeable has not deli¬ 
vered a foil and proper statement, or (3) 
’that a person has not been assessed to 
tax or (4) that a person has been under- 
-flbarged on the firat assessment, or (6) 
that a person has been allowed or has 
obtained from the first assessment any 
Allowance, dednobion, exemption, abate- 
menb, or relief not authorized by the Aot, 

The procedure laid dowu iu that seotiou 
is somewhat different from that laid down 
In the present seotion. But there oan be 
no doubt that the present section is m- 
tended to oover within its ambit all oases 
referred to above. In the present ease the 


assessee evaded his liability to pay the 
tax by making a return which did not 
contain a fall and proper or trne statement 
of his aooounts and thus escaped assess¬ 
ment. Considerable reliance has been 
placed by Mr. Dipohand on the observa¬ 
tions of their Lordships of the Privy 
Conncil in A I B 1934 P C 30^ at p. 33, 
where it is said : 

The appellants however submit that this is a 
case of income escaping assessment within the 
meaning of S. 84. Asaessment, they argue, is a 
definite aot. indeed the most ocitioal aot in the 
prooess of taxation. If an aseessment ia not made 
on income within the tax year then that income, 
they submit, has eaoaped assessment within that 
year and oan be subaequently assessed only under 
8. 34 with its time limitation. This involves 
reading the expression “has escaped assessment" 
as equivalent to "has not been aeeeesed". Their 
Lordships oannot assent to this reading. It gives 
too narrow a meaning to the word "assessment" 
and too wide a meaning to the word "escaped". 
That the word "assesement" is not oonfined in 
the statute to the definite aot of making an order 
of assessment appears from 8. 66 whiob refers to 
"the course of any assessment". To say that the 
Income of Burn & Oo. wbioh in January 1928 was 
returned for assessment and whioh was aooepted 
as oocreotly returned, though it was erroneously 
inoluded in the assessment of Martin & Oo,, has 
"esoaped" assesement in 1927-38 seems to their 
Lordships an inadmissible reading. The faot that 
S. 34 requires a notice to be served oalliog foe a 
return of Inoome which has esoaped assesement 
strongly suggeets that inoome wbioh has already 
been duly returned for assesement oannot be said 
to have "esoaped" assessment. 


Bat these observations do not apply to 
the present case. In the case referred to 
above. Messrs. Barn & Go. had made a trne 
retnrn of their inoome. They had not 
been assessed to income-tax because the 
Income-tax Officer thought that that in¬ 
oome was an inoome for wbioh Messrs. 
Martin & Go. should be assessed and he 
had accordingly added that inoome to the 
income returned by Messrs. Martin & Go. 
In doing so, he was wrong end when after 
his decision wee set aside and Messrs. Barn 
& Oo. were being assessed, they raised the 
plea that as the period of limitation con¬ 
tained in B. 34, had expired they could 
not be assessed. Under those oironm- 
etanoes, the faot that no assossmenb was 
made on the income of Messrs. Burn ® Oo. 
oonld not possibly be eeid to indicate that 
the said income had escaped assessment. 
Messrs. Burn A Oo. had made no attempt 
to evade their Inoome being assessed and 
as a matt er of that that income had not 

1. Baiendra Math Mokeejee ▼- Oommlstloaet of 

(1904) 21 A IBP O 80=*U7 I O 
668s6l I A IQsOl Oal 186 (P 0). 



56 Sind I. T. Oommb., Bombay v. Locumal 


only not escaped assessment, but had been 
Msessed although against a wrong party. 
Our attention has also been invited to the 
rulings of some of the Indian High Courts 
in which words “escaped assessment” have 
been given a much more limited meaning 
than that indicated by the words them, 
selves. All those rulings have been re. 
ferred to and discussed in 8 I T C 198^ 
and it has been rightly pointed out there 
that those rulings^^ have not given due 
effect to the words “for any reason” which 
appear in the section. 

It is rather unfortunate that 8. 34 un¬ 
like the corresponding section of the 
English Act does not epeciSoally refer to 
the cases in which the Income.taz Officer 
may take action and the words “escaped 
assessment* are somewhat vague and inde. 
6nite; but reading the section as a whole, 
we have no hesitation in holding that the 
facts of the present case do come both 
within the meaning and spirit of the sec. 
tion. The income of the assessee has 
certainly escaped assessment by the simple 
process of a false return having been filed 
and the fraud perpetrated by him was not 
detected at the commencement. As the 
fraud was detected within the time limit 
prescribed by the section, it is not neces¬ 
sary for us to consider the dictum of Lord 
Beading C. J. in (1921) 37 T L E 88,® 
which supports the • proposition that in 
oases of fraud, the Crown is not prevented 
by such a time limit from recovering a 
tax, nor is it necessary for us to go into 
the further question whether the assessee is 
not liable to be assessed under any other 
provision of the Act. For these reasons 
we answer the first question which is the 
only question referred to us by the learned 
Commissioner in the affirmative. 

With regard to the second question pro¬ 
pounded by the assessee, we agree with 
the learned Commissioner that that ques. 
tion is in the circumstances of the present 
case one of fact and not of law and we 
hold accordingly. It is no doubt true that 
the unexplained items discovered by the 
Income, tax Officer amounted only to 
Bs. 15,000 and it was no doubt open to 
argument that if these items were trans- 

3. Amir Sicgb Sher Siogh v Oommlseioner of 
Inoome'lax, Paojab, N. W. F. and Delhi 
Froviooes, (1936) 23 A I B Lah 861=168 I 0 
849=8 I T 0 198. 

3. B. V. Btoadbury, (1931) 1 E B 662=90 D J 
E B 138=136 L T 31=85 J P 128=16 Otl 
App R 76=37 T Ij B 88. 
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ferred to the account of sale proceeds, the 
loss of Bs. 7000 odd, as shown by the 
assessee in his second return, would dis. 
appear and his profit would amount to 
Bs. 8000 and not Bs. 15,000. But on ap. 
peal the Assistant Commissioner of In. 
come-tax discovered another very big item 
of Es. 21,000. The explanation of the 
assessee with regard to that item also was 
not accepted specially in view of the fact 
that the account books of that partionlar 
concern from which according to the 
assessee he had received Bs. 21,000 were 
not produced. If this item were added to 
the items discovered by the Inoome.tax 
Officer the profit of Be. 15,000 for which 
inoome.tax has been levied from him is in 
no sense excessive. It would therefore 
appear that the assessee has rather been 
lightly dealt with and has not been made 
to pay more than what would be his 
estimated profit. There is therefore no 
substance in the argument that tbe income 
of tbe assessee should have been fixed on 
a percentage basis on tbe turnover as was 
done in tbe next year. Under tbe oir. 
oumstanoes, it is not necessary for os to go 
into tbe further question whether or not 
it is open to tbe assessee to raise a point 
on which the Inoome.tax Commissioner 
has refused to submit a case in tbe absence 
of his having applied to this Court under 
8. 66, Cl. (3) to compel tbe Commissioner 
to state a case upon this point within tbe 
time allowed by law. 

In tbe oourse of his arguments tbe 
learned advocate raised a third point and 
that was that tbe Assistant Commissioner 
of Inoome.tax bad no power to inorease 
the incidence of income-tax on Ba. 2500 
or to impose a penalty of Bs. 100 on the 
assessee. Bat we are afraid it is not open 
to tbe learned advocate to raise new 
points not raised by him before the Com. 
missioner at the proper time and that also 
without even giving previous notice to 
tbe Government Pleader and therefore wo 
decline to go into that question. The 
Income-tax Commissioner will have ooste 
of this reference which will be taxed in 
the ordinary course. 

D.S./r.K. Answer accordingly* 
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LOBO J. 

Saramali Manji — Appellant. 

V. 

Emperor, 

Criminal Appeal No, 45 of 1937, Daoided 
on 25th Angust 1937. 

Penal Code (1860), S. 409-Exi«tenee of 
trust does not depend upon legal terms used 
but upon actual facts —Complainant agreeing 
to finance accused for purchase and sale 
of bags—Goods to be kept in complainant’s 
godown as security and accused required to 
pay rent — Accused to pay interest on money 
advanced and also to pay sale proceeds to 
complainant*—No trust held created—Aceus> 
ed held not guilty under S. 409 for default in 
paying sale proceeds. 

The existence or iroQ*exiBtenoe of a trust in any 
particular case does not depend upon the uee of 
legal terms employed by the parties but upon the 
actual facta of the case. [P 68 0 1} 

The complainant’s firm had agreed to finance 
the accused in carrying on buelneas of purchase 
and sale of gunny bags. The goods were to be 
purchased and sold by the accused in his own 
name and were to be stored in the godown of the 
complainant as a security for whioh be was to 
pay rent. The complainant’s firm was to receive 
certain Interest on the money advanced and also 
a commission on sales efieoted by the aooused. 
The sale proceeds of the goods sold were to be 
paid into the complainant’s firm. As soon as the 
goods were stored in the godown, the ownership 
in the bags was to vest in the complainant. The 
acoused was solely responsible for the sale pro> 
coeds of goods sold : 

Held that the money with which the goods 
were purchased or the goods after they bad been 
purchased were not the property of the complain¬ 
ant’s firm entrusted to the accused as bis agent. 
Therefore there could be no oSenoe under 8. 409 
In the event of any default in payment of the sale 
proceeds by the aooused : A J B 19ie L B 1 {P B), 
Bsl. on; ilSei) 15 Cox G C *66. Dieting. 

[P 68 0 1, 3] 

P. 8. Shahani — for Appellant. 

Parsram Tolaram (Assistanfc Poblio 
Proseoafcor) — for the Crown. 

Judgment.—The appellant in this oaee 
has been ooovioted by the Speoial First 
Class Magistrate of Karachi (Mr. Bolohand 
Alnmal) of an offence nnder 8. 409, !• P> C. 
He has been sentenced to rigorous impri¬ 
sonment for a period of three months and 
to pay a fine of Bs. 600 or in default 
to undergo rigorous imprisonment for six 
months. There is scarcely any diapnte 
with regard to the facts of the case. 
Appellant Karamali and another Khoja 
ffft Tn ed Hasbim are, by professioDi dealers 
in gunny bags^ old and new. They were in 
need of capital to carry on their business 
and in October 1934 they approached the 
■eopQplalnant’s firm to finance their busi¬ 


ness. The complainant's firm agreed to do 
so to the extent of Bs. 2000 to Bs. 3000 
and the terms of this agreement were 
reduced to writing on let November 1934. 
This agreement is Ex. l.A in the ease. 
The agreement reads as follows : 

We, Hasbim Moolji and Karamali Mowji, caste 
Khojas, rebidente of Karachi, do hereby agree and 
give in writing that we shall do the bustness of 
purchasing bardana bags by borrowing money 
from the firm of Beth Uttamohand Moolohand os 
the following terms : 

1. That we shall do the business of purchasing 
gunny bags. 

3. Whatever gunny bags whether old or new 
will be purchased In the town, shall be purchased 
by us in our onn name, and on delivery of the 
goods we shall store the same in the godown of 
Beth Uttamohand Moolohand. 

3. That we shall take the purchase money from 
Seth Uttamohand Moolohand after storing the 
goods in the godown. 

4. That we shall pay interest on whatever 
amount is invested by Beth Uttamcbaod Mool¬ 
ohand at 0-8-0, eight annas per cent, per mensem. 

5. That we shall pay rent of the godown whioh 
will be taken by Beth Uttamohand Moolohand 
lor our aforesaid bardana, 

6. That in lieu of the investment of money 
and labour, we shall pay oommisBion at O-B-O, 
eight annas on 100 bags. 

7. That ae soon as the goods are placed in the 
godown of Beth Uttamohand Moolohand, the 
ownership of the Bardana bags shall vest in Seth 
Uttamohand Moolohand. 

6. That as the goods will be disposed of by Seth 
Uttamohand Moolohand from time to time he shall 
credit the amount to ua in our aoconot; and he 
eball at the very time debit to ns the oommlssioD 
at 0-8-0, eight annas perlOO bags. 

9. I'hat If any merchant fails, runs away, dies 
or the amount of bardan be not recoverable in any 
other oiroumstances then Beth Uttamohand Mool¬ 
ohand Is not bound to give us credit for that 
amount. 

10. That If any merchant refused to pay the 
amount or raised dispute of any manner and if on 
aooonnt of that dispute Beth Uttamohand Mool¬ 
ohand has to go to Oourt then we shall pay up all 
the costs, eto., thereof at the very time. If we 
refused to pay the cost at the very time Beth 
Uttamohand Moolohand is not bound and res¬ 
ponsible to go to Oonrt. 

Clause 8 of this agredment provides tbafc 
the goods purchased by the appellant and 
Hasbim were to be disposed of by the 
complainant's firm and the proceeds cre¬ 
dited to Hasbim and Karamali in their 
account with the complainant’s firm. As 
a matter of fact however, the com¬ 
plainant’s firm only made a single pur¬ 
chase and five or seven days after Ist 
November 1934 and up to the time when 
trouble arose in April 1936, all purobases 
of gunny bags and all sales of these gunny 
bags were made by the appellant and 
Hasbim in their own names. In April 
1936 after the agreement bad bean in 
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force for nearly two and a half years Hashim 
owing to financial difficulties disappeared. 
During the month of April 1936 the appel. 
lant and Hashim had effected sales of 
gunny bags worth about Rs, 1542. The 
sales had been reported by the appellant 
to the oomplainant's firm but the sale 
proceeds to the extent of Rs. 1542 had not 
been paid to the complainant’s firm. The 
complainant thereupon reported matters 
to the police who after investigation 
ohallaned the appellant for an offence 
under 8. 409, I. P. G. The appellant was 
thereafter tried, convicted and sentenced 
as set out above. 

Learned counsel for the appellant has 
argued that the conviction of the appel. 
lant cannot be sustained as the appellant 
was not in law entrusted with the goods 
in question or with the sale proceeds 
thereof and that therefore there has been 
no criminal breach of trust on his part ; 
that at most, the appellant has committed 
breach of contract for which he may be 
civilly liable to the oomplainant's firm. In 
24 I G 332,^ decided by the Full Bench of 
the Lower Burma Chief Court, it was 
held that ; 

The question whether A entrusted property to B 
is one which depends upon the aotual facts of the 
aaseand not merely upon the legal terms employed 
by the parties. If the real nature of the transaotion 
is a loan, the faot that the parties in writing oall it 
a trust, or agree that for the purposes of the Penal 
Code the property In the money shall be deemed 
to remain in the original owner or agree that the 
party reoeiviog the money shall be liable for ori* 
mlnal breach of trust if be applies the money to 
a purpose other than that agreed upon, would not , 
bring that transaotion within the soope of 8. 406, 

I. P. 0. The Penal Code cannot be altered by 
agreement of parties so as to make B. 406 applioa* 
ble to a transaotion which is in its teal nature a 
loan. If A receives money from B for certain 
specified purposes, the money is not entrusted to A 
within the meaning of 8. 405,1. P. 0., if A is 
liable to return the money in any event. There* 
fore the trust, If any, in this oase is merely a 
teohnloal or oolontable trust. 

Applying this test: to the facts of the 
present oase, it would appear that the 
oomplainant's firm merely financed the 
appellant and his partner in carrying on 
their business of purchase and sale of 
gunny bags. As security the goods were 
stored in the godown of the complainant 
and the appellant and bis partner were 
required to pay into the complainant’s 
firm the sale proceeds of the goods. There 
was no trust either in respect of the 

1, Nga Fo Ywet v. Emperor, A I B 1914 L B Is 

94 I 0 332 = 16 Or Xi J 463 s 7 L B R 978 

(P B). 


money advanced to the appellant and his 
partner or in respect of the goods pur. 
chased therewith. That this was the 
true position between the parties is evi. 
dent from the following facts : (a) The 

goods were to be purchased by the appel. 
lant and bis partner in their own names, 
(b) After purchase the goods were to be 
stored in the godown of the complainant’s 
firm for which the appellant and his 
partner had to pay rent, (c) On moneys 
advanced by the complainant’s firm the 
appellant and his partner bad to pay 
interest, (d) Gomplainaut’s firm was to 
receive commission at the rate of eight 
annas per 100 bags on sales effected by 
the appellant and bis partner, (e) Goods 
were to be sold by the appellant and bis 
partner in their own names, (f) The 
appellant and bis partner were solely res. 
ponsible for the sale proceeds of goods 
sold "if any merchant fails, rnns away, 
dies or the amount of bardan be not re. 
^ooverable in any other circumstances.” 
(g) All litigation in oonnexion with the 
recovery of outstandings in the business, 
if carried on by the complainant’s firm, 
bad to be paid for by the appellant and 
his partner. On these facts, it is to my 
mind idle to contend that either the 
money with whioh the goods were pur. 
chased or the goods after they had been 
purchased were the property of the oom. 
plainant’s firm entrusted to the appellant 
and bis partner as their agents. As 
against all the points indicated above, there 
is a mere statement in cl. 7 of the agree, 
ment to the effect that : 

Ab soon as the goods are placed in the godown of 
Beth Utamoband Moolohand (he ownership of the 
bardana bags shall vest in Beth Utamoband Mool* 
oband. 

As stated in the Full Beuoh ruling re. 
ferred to above, the existence or non. 
existence of a trust in any particular oase 
does not depend upon the use of legal 
terms employed by the parties but upon 
the actual facts of the oase. The actual 
facts in this oase make out no trust. The 
Full Bench ruling of the Lower Burma 
Chief Court was cited with approval by 
Raymond A. J. 0. in the nnreported case 
of Pahlajrai v. Crown. In that ease 
Pahlajrai, the indentor of a large oonsign. 
ment of biscuits was unable to pay for 
them on arrival and obtained possession 
thereof from the exporter's local agent by 
executing in favour of that agent a trust 
receipt. Pahlajrai sold the goods and 



Sind 59 


1938 ViSHiNDAS V, Tbjumal {Rupchand Bilaram Ag, J, 0,) 


appropriated the sale proceeds to himself. 
The learoed Additional Judicial Oommis. 
eioner held, following the case decided by 
the Lower Burma Chief Court, that the 
mere use of the words ‘'trust” or eu. 
trusted” in the trust receipt did not create 
a trust of which the accused in that case 
had committed a breach. The learned 
Assistant Public Prosecutor in supporting 
the conviction has invited my attention to 
the case in (1884) 15 Cox C 0 466.^ The 
case is entirely distinguishable. In that case 
an indentor had obtained money from a 
bank by handing over to them bills of lad* 
ing recovering the goods consigned to him. 
Thereafter he obtained possession of the 
bills of lading in order to enable him to 
clear the goods and sell them. He appro¬ 
priated to himself the sale proceeds. It was 
held that under these circamstanoea he 
was guilty of larceny. The bills of lading 
were documents of title to the goods and 
in passing the bills of lading over to the 
bank he passed over to the bank tbs 
ownership of the goods. The goods there¬ 
fore belonged to the bank and when the 
sale proceeds thereof were misappropriated 
by the broker, there was a clear case of 
criminal breach of trust. I am of opinion 
that this conviction cannot bo sustained. 
I accordingly allow this appeal and reverse 
the conviction and sentence of the appel¬ 
lant. The fine if paid to bo refunded. 
The appellant is on bail and his bail bond 
is cancelled. 

K.B./R.K. Appellant acquitted, 

S. Beg ▼. Townehend, (1884) 16 Oox 0 0 466. 


A. I. R. 1938 Sind 59 

BupoHAND Bilaram Ag. J. 0. 
AMD LOBO J. 

Vishindas Khuthaldas — Appellant. 


V. 

Tejumal Khushaldas and others — 

Bespondents. 

First Appeal No. 57 of 1934. Decided on 
13th August 1937, against order of First 
Glass 8ub. Judge, Hyderabad. 

(•) Civil P. C. (1908), Sch. 2. Par... 20 and 
21~ImmoTabIe property dealt with by 
and partica to it within jnriadietion of Court 
—M«r€ fact that certain bueloaM 
aubject maHar of award It ^ 

partiti oottide Caurrt jurltdlctlon cannot 

oust jorltdiction af Coart# 

Whan aU the Immovable property dealt with 
by the award le wttbln the joriedletioa of the 
Oooct and lo alee the partlea to the awar^ the 
mere feet that the btulneie wbleh la one of toe 


fiubieot matters of the award is carried on by the 
parties at a place not within the jartsdlotion of 
the Oourt is not sufficient to oust the jarlsdlotion 
of the Ooart and the Oourt has jarlsdlotion to 
entertain an application under Para. 20 of Boh. 2 
and to order the award to be filed under Para. 21. 

[P 60 0 1, 2) 

(b) Arbitration — Award — Finality of — 
Court will presume that arbitrators have 
decided only those matters that are referred 
to them — Burden of proving that award is 
not within the submission lies upon parly 
who seeks to impeach it. 

The Oourts will make every reasonable intend¬ 
ment in favour of an award being a final, certain 
and sufficient termination of the matters in die* 
pute, and unless and until the contrary is shown, 
the Court will presume that the arbitrator has 
determined only such matters as were In dtepate 
and were referred to him, and that the burden of 
proving that the arbitrator baa awarded on mat¬ 
ters not within the sabmission or has failed or 
omitted to award on matters which ware within 
the submission lies upon the party who seeks to 
Impeach the award : (ISIS) 36 ^ S 592, Ifel» on. 

^ (P 62 0 2] 

(c) Arbitration—Award—Selling aside. 

An award cannot be set aside on the ground of 
uncertainty upon a point upon which there is no 
oontioversy between the parties ; (1SS3) 2 B & 

C 170 and (1837) 2 M & W 495, Bel. on. 

[P 62 0 2] 

(d) Arbitration—Award—Uncertainty of. 

Where an award directs certain produce to be 
sold at market price, the amount to be realized is 
sufficiently certain and cannot make the award 

uncertain : (2844) 2 Doul & Z» 660, Bel. on. 

[P 63 0 1] 


Aesadomal Bewaohand —/or Appellant. 

Dlogomal Naraiusing and Pahlajeing 
Bijaeing — for Bespondents. 

Rupohand Bilarain A^. J. C.— This is 
an appeal againsb the order of the learned 
First Class Subordinate Jndge, Hyderabad, 
disallowing objections to an award and 
passing a decree in terms thereof under 
Paras. 90 and 21 of Boh. 9, Civil P. 0. 
Several interesting points have been argued 
before us, and we propose to deal with 
them in the order in which they have been 
raised. The first point is as to the juris¬ 
diction of the Court to pass the order 
complained against. It is argued that as 
the award related to property some of 
which was not within the jurisdiction of 
the Hyderabad Court, that Court had no 
jnrisdiotlon bo order the award to be filed 
under Paras. 20 aud 21 of the schedule 
and that the remedy if any of the oppo¬ 
nents was by a regular suit to enforce the 
award. Bellanoe has been placed on 61 
Cal 361=61 1 A 73=A I B 1924 P 0 95^ 

1. ▼« KIsaBohtndfa, A I B 1984 P 0 96 

s=88 I 0 681=61 I A T2=S0 N Ii B 88=61 
Oal 861 (P 0). 
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and on 55 Mad 689—A I E 1932 Mad 
462. But neither of these rulings have 
any bearing on the present case. In the 
Privy Counoil case referred to above, a 
somewhat similar argument was advanced 
by the appellant but their Lordships 
found it unnecessary to deal with that 
argument. Their Lordships held as a faot 
that there was no substantial question 
decided by the award which affected pro¬ 
perty within the jurisdiction of the Court 
of first instanoe and accordingly non-suited 
the plaintiff, observing : 

It is the duty of the Court in which an award 
has been filed, to proceed to pronounce judgment 
according to the award', and upon that a decree 
is to follow. Their Lordebips oannot see that any 
decree could be framed upon this award whioh 
would affeot any person or property within the 
juriedlotion. 

In the present case however the decree 
passed by the Court not only afifeots the 
immovable property whioh is within the 
jnrisdiction of the Court but also the 
parties who reside within its jurisdiction. 
In the Madras case referred to above all 
that has been held is that a Court enter, 
taining an application under Para. 20, 
Soh. 2 should have jurisdiction over the 
whole subject matter of the award and not 
only over a part of the subject matter of 
the award. It is true that the subject 
matter of the present award deals both 
with moveable and immovable property, 
but in order to determine the jurisdiction 
of the Court in entertaining an application 
of this nature, reference most necessarily 
be made to the Civil Procedure Code. 
That Code no doubt excludes the jurisdio- 
tioD of a Court over immovable property 
which is not within its territorial limits, 
but it contains no such limitation in res¬ 
pect of moveable property provided of 
course the persons sought to be held liable 
are within its jurisdiction. In the present 
case all the immovable property dealt 
with by the award is within the jurisdiction 
of the Court of first instance and so are 
the parties to the award. The mere faot 
that the business whioh is one of the sub¬ 
ject matters of the award was carried on 
by the parties at Karachi is not sufficient 
to oust the jurisdiction of the Court over 
the said subject matter. As the Hydera- 
bad Court bad jurisdiction over the whole 
of the subject matter of the award, that 

2. Kiisbna Iyer v Subbarama Iyer, A 1 B 1939 
Mad 463=139 I O 677=66 Mad 669=63 
M L 7 560. 
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Court had jurisdiction to entertain the 
present application. 

The second objection pressed before us 
is that, as the arbitrators failed to give 
their award on the termination of the pro- 
ceedings in terms of the reference, they 
were functus officio and the award subse¬ 
quently passed by them was not valid in 
law. This objection is based on a mis¬ 
reading of the reference. The parties who 
are all descended from a common ancestor 
Khnshaldas had been quarrelling over the 
partition of their property ever since the 
death of Khnshaldas whioh took place in 
1926. A former reference to the same 
arbitrators had in oonsequenoe of the can. 
tankeroos oondoot of one of the parties 
proved infruotuous. It was therefore con¬ 
sidered necessary to provide for arbitration 
proceedings being held without any delay 
or obstruction being caused by any party. 
The reference was signed on 6th April 
1931 and its pertinent terms whioh require 
consideration in connexion with this, and 
some of the other objections whioh follow 
are these : 

(3) It bas been hereby agreed by all the bro- 
there, that all (be brothers eball etart here at 
Bbagudero from this day the work of partition in 
accordance with the order of the arbitratore. and 
that (hey ehall do and eball be bound to do the 
work of the arbitratore as required by them. It 
has been further agreed by the brothers that any 
brother, who is required by (he arbitrators to do 
any work in reepeot of the partition eball be 
bound to do it, and he ehall not evade from doing 
the same. 

(3) It has also been further agreed by all the 
brothers that the work of the above partition 
ehall be continued from this day, the date of the 
ezeoutioD of this reference, without any break. 
No grounds of any works of any brother, however 
urgent they niay be, shall be heard, and the work 
of partition shall continue. The arbitrators have 
also agreed that they shall stay here at Bbagudero 
from this day, the date of the execution of this 
reference up to the date of giving their award and 
conspletethe work of the partition. If any bro¬ 
ther remained absent, then the arbitrators shall, 
at the saying of'any other brother, give ex parte 
award during his absence, and no plea of his on 
account of his remaining absent shall be beard. 
Neither there is necessity of giving any notice to 
the brother who remains absent, nor shall the 
objection of any brother be maintainable. And 
the work of above partition eball be completed by 
sitting oontionoQsly from this day, the date of the 
execution of this reference, once on one mat. If 
any brother left In the middle, or if he left during 
the partition, then the arbitrators shall at the 
saying of one brother only, give ex parte award. 

(4) Moreover it has also been agreed by all the 
brothers that if owing to unavoidable oironm- 
stanoes the arbitrators have to attend to some 
urgent hueiness of their own, during the work of 
the present partition, and if they left, then all the 
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biotfaeis aball be present on the day on whioh the 
•arbitrators will ask them to be present. And if 
any brother remained absent then It shall not be 
neoeesary for the arbitrators to give notice to that 
brother; and at the request of one brother only 
the arbitrators shall give their ex parte, joint and 
complete award; and in that oase no plea of the 
brother who remains absent shall be heard. 

(6) It has been further agreed by all the 
brothers that if no award is given on the adjourned 
oooaslon also, or if no award is given on aooount 
of the arbitrators’ not ooming, or on aooount of 
the brothers remaining absent, or on aooount of 
the work not going on continuously, or if thearbi- 
trators do not give their award on aooount of any 
brother’s absence, then every brother shall have 
the right of considering this reference as oanoelled, 
and all the brothers shall have the same rights 
whioh they had before the execution of this refer- 

^D 06 t « « » s 

There is no dispute that the arbitrators 
proceeded with the inquiry regularly and 
without any delay. They completed the 
proceedings on 26th May 1931. As they 
experienced some difficulty in drafting their 
award particularly on aooount of some of 
the immovable properties having been 
partitioned by the parties during the con. 
tinuanoe of the arbitration proceedings in 
order to avoid heavy stamp duty being 
levied on the award, they thought it advis¬ 
able to come to Karachi to consult a 
lawyer as to the form of the award and as 
to the necessity, if any, of having it regis- 
tered. They consulted Mr. Dingomal advo. 
cate of this Court. After getting the award 
drawn up by him, they went to Nawab- 
shah to have it registered. The award 
purports to bear the date 29th June 1931 
and was registered on that very day. Now, 
there is nothing in the reference to sug. 
geat that the arbitrators were not to con. 
suit a lawyer or that they were prohibited 
from going to Karachi for that purpose. It 
would appear that the course adopted by 
them was the only proper course to adopt 
under the oircumBtances. Nobwithstand- 
ing the care devoted by Mr. Dingomal, 
one of the objections raised by the appel. 
lant, is that the award is neither final nor 
certain. We are of opinion that there is 
nothing in the reference to suggest that if 
the arbitrators came to Karachi after com. 
pleting their proceedings for the purpose 
of getting an award written by a lawyer 
they became functus officio. We accord¬ 
ingly disallow this objeotion. 

The third objection urged is that, the 
arbitrators have made certain interpola- 
tions in the award after they bad put their 
signatures to it; and therefore their award 
la invalid, Bnt this objeotion was practi¬ 


cally abandoned by the learned advocate 
when, on a reference to the award itself, it 
was discovered that the alterations in 
question were made in the office of the 
Sub-Begistrar and at his instance with 
the object of meeting certain technicalities 
of the Begistration Act. It was also dis¬ 
covered that the award was not signed at 
Karachi before the alterations were made 
but it was signed in the Begistrar's office 
on the day on which the document was 
presented for registration; and that pre. 
Bumably it was signed after the alterations 
were made in order to meet the objections 
of the Begistrar. Moreover none of these 
alterations affect the merits of the award. 
This objeotion therefore fails. 

The fourth objection is equally unsub. 
stantial. It appears that in 1926 the parties 
had made an interim settlement between 
themselves by whioh the Karachi karkhana 
was allotted to the appellant at a certain 
valuation. But he was not prepared to 
abide by that settlement inter alia on the 
ground that bis exolnsive ownership of the 
karkhana had been interfered with and 
that by diverse means he was prevented 
from realising the outstandings of the 
karkhana. This was denied by tbe respon. 
dents, and the arbitrators were given full 
power to deal with all the disputes whioh 
were raised before them with regard to 
this karkhana and its outstandings. They 
came to the oonolusion that the appellant 
had been in possession of the karkhana 
and bad not been prevented from realising 
the outstandings. There was however one 
item in the list of outstandings whioh gave 
them some trouble. This item was a sum 
of Bs. 68,456-2.0 due by two persons 
named Kiratrai and Kimatrai whioh bad 
not been realized npto tbe date of the 
award and in respect of which it was 
expected that a good part of it would not 
be realized. The appellant contended that 
the relative documents on which he could 
have sued for recovery of the debt were 
suppressed by the respondents. He con¬ 
tended that tbe respondents Prlbbdas and 
Tejumal should be awarded the right to 
recover this item and should bs made liable 
for the whole amount. Tbe arbitrators 
found in favour of tbe respondents in so 
far that they held that the relative docu¬ 
ments had not been euppressed by them. 
They however found that tbe documents 
were, as a matter of fact, lying in the 
family safe with the result that tbe appel¬ 
lant did not get possession of tbe doou- 
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ments, and could not sue. They therefore 
upheld the oouteution of the appellant and 
held that this item shonld be allotted to 
Pnbhdas and Tejumal. In view of that 
finding they had also to determine what 
amount should be debited to them in res¬ 
pect thereof* 

When in 1928 the outstandings were 
allotted to the appellant, be was not re. 
guired to pay their full value, but much 
less. It was not the fault of the respon. 
dents that the money could not be reoo- 
vered for nearly three years and there 
were difficulties ahead in the recovery of 
the full amount of such an old debt. The 
arbitrators therefore allotted this item to 
Fribhdas and Tejumal for Bs. 24,000. 
They had jurisdiction to do so, and it is not 
open to us to go into the question whether 
the arbitrators should have fixed a higher 
amount than Bs. 24,000 as the value of 
this item. It is also not open to the appel. 
lant to challenge the award on the ground 
that the arbitrators could not separate one 
item of the outstandings from the other or 
put a value thereon in the manner they 
have done, specially when the arbitrators 
did this at the appellant's own request. 

The last objection urged before us is that 
the award is not certain and that it pur. 
ports to delegate the functions of the arbi. 
trators to one of the parties. This objection 
is based on para. 15 of the award which is 
as follows: 

That we further award that the produce of 
their agriouUntal landa aud oompzleiog generally 
of the last two yeara or eo haa not been Bold and 
hao been atored away in Bhandaa at Bhagudero 
and Hajl Ehan Mari’s Tillage. We award and 
direct that the same be sold by Tejumal ae aoonaa 
poealble and out of the proceeds which will amount 
to Bb. 8090-1*1 he do pay certain sundry joint 
debts of the family aa shown in the list marked AA, 
and the balance if any he will divide in four equal 
parts and pay one fourth to each of hla other 
three brothers, namely, Fribhdas, Sobhraj, and 
Vishindas without any impediment or excuse or 
olalm or right of set'Off. . . . 

It is urged that the award is uncertain 
because it does not say what was the 
quantity of produce to be sold and in 
which of the godowns of the parties it was 
stored. Now, if it was the contention of 
the appellant that there was a dispute 
between the parties as to the quantity of 
the produce or as to the godowns where it 
was stored, he should have said so. He has 
not only not said so* but has pot no ques¬ 
tions whatsoever to the arbitrators or to 
any other witness in the case on those 
points. It is well settled that the Oourts 


will make every reasonable intendment in 
favour of an award being a final, certain 
and sufficient termination of the matters 
in dispute. One of the oldest oases on this 
point is (1818) 36 E B 291® at p. 294. Im 

that case Lord Eldon has said ; 

It is extremely clear that every award must be 
certain and final; but it has, particularly in more 
modern times, been ooneldered the duty of the 
Court, in construing an award, to find that it ie 
certain and final; and instead of leaning to a con¬ 
struction, which in effect would destroy nine 
tenths of the awards made, if possible, to put one 
consistent sense on all the terms. 

I6 is equally well settled that unless and 
until the contrary is shown, the Court will 
presume that the arbitrator has determined 
only such matters as were in dispute and 
were referred to him. and that the burden 
of proving that the arbitrator has awarded 
on matters not within the snbmission or 
haa failed or omitted to award on matters 
which were within the submission lies 
upon the party who seeks to impeach the 
award: Halsbury, Vol. 1, para. 1118. And it 
goes withoQt saying that an award oannot 
be set aside on the ground of unoertainty 
upon a point upon which there is no eon. 
troversy between the parties: (1823) 2 B 
& 0 170^ and (1837) 2 M & W 495.® In the 
absence therefore of any allegation much 
leas proof, that the question of the produce 
stored in the godowns or the identity of 
the godowns was in controversy it is not 
possible to hold that the award is uncertain. 

The next argument advanoed on behalf 
of the appellant is that by the award the 
arbitrators have delegated their function 
to one of the parties to sell the produce 
and to distribute the sale proceeds. This is 
again begging the question. It was inoum. 
bent upon the appellant to allege and 
prove that under the terms of the refer, 
enoe the arbitrators were required to sell 
the produce and to distribute the sale pro- 
Deeds before they made their award. Not 
only is there nothing in the reference to 
require the arbitrators to do so personally, 
but there is a clear indication in the refer¬ 
ence that they could ask one of the parties 
to do such acts. The reference inter alia 
recites that: 

If any brother was required by the arbltratora 
to do any work in respect of the partition he ehall 
be bound to do so. . _ 

5. Wood V. Griffith. (1818) 86 B B S91=l Swanst 

48=sl Wile Oh 84=18 B B 18. 

4, Oargey v. Aitoheson, (1838) S B & 0 170=8 

Dowl & By. 483=3 Blog 199=1 LJEB 

962=36 B B 396. 

6. Plummer v. Lee. (1837) 8 M & W 496=6 Dow* 

PC 766=6 LJ Ex 141=1 Jox 668=MAH 169. 
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BdlliDg the produce and distributing the 
sale proceeds in accordance with specido 
directions contained in the award is un. 
doubtedly a work which is required to be 
done ' in respect of the partition” and 
could therefore be entrusted to one of the 
parties. There is no limitation in the 
reference that the arbitrators may not 
require such work to be done by their 
award and that they should get such work 
done before making the award. 

The arbitrators were required to com. 
plete their award without any delay. They 
could not conveniently do that unless they 
gave directions for certain ministerial acts 
being carried out by one or the other party 
in terms of the award. The directions 
contained in the award are clear and speoi. 
fio. Tejumal is required to carry out bis 
duties without any impediment or excuse 
or claim or right of set-off. The creditors 
to whom the sale proceeds were to be 
paid are all mentioned in the schedule and 
the amount payable to each of them is 
specified therein. The balance, if any, is 
required to be distributed in four equal 
shares. Had the award directed that the 
work of selling the produce and distribut¬ 
ing the sale proceeds be done in execution 
proceedings through a receiver appointed 
by the Court, nothing could have been 
alleged against the validity of the award; 
and therefore if Tejumal was appointed to 
do that work, that fact alone cannot vitiate 
the award. This is the more so, when 
there is an express danse in the reference 
which amply supports the directions given 
by the arbitrators. 

Lastly, it was urged that the price 
which the produce would fetch being un¬ 
certain that would make the award uncer¬ 
tain. But the produce was to be sold at 
the market price and the amount to be 
realized was therefore sufiBoiently certain. 
In (1844) 1 Dowl & L 560,® Lord Abinger 
0. B., Parke, B. and Alderson, B. held 
that in a dispnte as to (inter alia) the value 
at which certain iron rings^ and shafts 
should be taken an award of such sum of 
money as the same amounts to according 
to the present market price of pig iron 
was sufiBoiently certain. The appellant 
has therefore failed to justify his attack on 
this ground as well. We accordingly dls. 
miss the appeal with costs. 

S.B./b>E._ Appeal dismitsed. 

6. Woddle V. Downman, (1844) 1 Dowl & L 660. 
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Davis J. C. and Lobo J. 
Ghulam Hyder Imam Bakak 
Appellant. 

V. 

Emperor. 

Criminal Appeal No. 6 of 1937, Decided 
on 8th April 1937, from order of Addl. 
Sees. Judge. Sukkur, D/. 30th Nov. 1936. 

(a) Criminal Trial—Benefit of doubt*~-Duty 
oF Court — Judge should not find accused' 
guilty even in alternative of offence in res¬ 
pect of which reaaonahle douht exists — 
Charge under S. 302, Penal Code — Prosecu¬ 
tion proving knowledge Conviction should 
be under S. 304, Part 2. 

It ia (be duty of a Judge to make up hie mind 
upon (be facts of (be case before him, and If there 
is any real doubt as to the facts, then he mast 
give the aooueed the benefit of that donbt. not by 
finding him guilty, even in the alternative of the 
oSenoe in respect of which the reasonable doubt 
exists, but by acquitting him of that ofienoe. He 
should remember that the burden lies on the pro- 
seoution to prove the guilt of the aooueed. If in a 
case of murder, the prosecution has failed tolprove 
the intention wbioh is neoessacy in order that an 
acouaed should be oonvioted of murder, then it 
fails to prove that (be accused is guilty of murder 
and (he acouaed should no( be oonvio(ed of 
murder even in the alternative. If the prosecution 
can prove (be knowledge whloh is necessary for 
(be oonviotlon of an oflenoe under 8. 801, Part 2, 
Penal Code, the proper course is to oonviot the 
accused of an ofienoe under B. 904, Fart 3. and not 
in the alternative : 5 3 L R 16 Foil. [F 65 C l]i 

(b) Criminal P. C. (18981, S. 236-AppUcB- 
bility — S. 236 only applies to case where 
facts are not in doubt but it *is doubtful' 
which provision of law applies. 

Beodon 336 is limited in Its application. It is not 
Intended to be applied to a case where the facts 
are left in doubt or to enable the Judge to leave 
the facts In doubt and thus to escape responsibi¬ 
lity and dnty of making up his mind which the 
law places on him. It applies to a case where the 
facts are not in donbt but It is doubtful whloh pro¬ 
vision of law applies to these facts. [F 66 0 1, 3] 

(c) Penal Code (1860), Ss. 302, 304, Paris 1 
and 2 —Murder — Reasonable doubt as to 
intention of accused — Only one blow with 
hatchet struck and in circumstances which 
are in doubt—Probably no intention in mind 
of accused either to kill or lo cause fatal 
Injury—Offence falls under S. 304, Part 2, 
and not under S. 302, or S. 304, Part 1. 

In a case of murder, where intention la one of 
the essential elements of the oflenoe, it Is always 
necessary that there ehonld be a definite finding as 
to whether the necessary guilty Intention Is or Is 
not present, and when It Is reasonably doubtful 
npon the evidence of the proseoutlon whether this 
intention Is present, than the accused Isantltladta 
the benefit of that reasonable doubt and be moat 
be aoqoiited of the charge of murder even if he la 
to be oonvioted of the charge of onlpable bomtolde 
not ftmoanUog to nardet. iP 66 0 3j 

Where only one blow with a batobet waa atrook 
and suddenly In olroumatanoea whloh are In doubt 
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aDd there was not probably in the mind of the 
accused an intention either to kill or to cause a 
fatal injury : 

Held that there was a reasonable doubt as to 
Intention of the accused and the offence fell more 
under S. 301, Part 2, than under S. 302 or S. 
304. Part 1. [P 65 0 2] 

Partabrai D. Punwani, Advocate General 

— for the Grown. 

Davis, J. C. — Thia is an appeal from 
jail by one Gbulam Hyder, son of Imam 
Baksh, who has been oonvioted by the 
Additional Sesaiona Judge of Sukknr of the 
offence of murder under S. 302, L P. G. or 
in the alternative of the offence of culpable 
homicide not amounting to murder under 
S. 304, I. P. G. and sentenced to rigorous 
imprisonment for seven years. This is a 
most unusual conviction, and we can only 
ascribe it to the fact that the learned Jndge 
has been quite unable to make up his mind 
as to the offence which the accused oom. 
mitted beoanse he has been unable to make 
up his mind as to the facta. In this case 
there can be no doubt that one Kassim was 
killed by the appellant Ghulam Hyder 
by a hatchet blow on the head though 
the fatal injury was indicted on 24th 
May and the deceased died only on 
5th Jane 1936. The hatchet was taken 
out of the hand of the aoonsed by Illahi 
Baksh witness and the offence was com. 
mitted in the village of Debha in broad day¬ 
light. The accused in bis own statement 
in Gourt admitted that he struck the 
deceased with the hatchet which was taken 
from his hand by Illahi Baksh, bub he 
says he struck in self-defence as the 
deceased bad struck him with a lorh. 
Another witness to the killing of Kassim 
was one Trooh. The medioal evidence 
shows that the deceased died of an oblique 
incised wound 3 " x i ' deep to the bone on 
the right frontal eminence, the bone being 
out and the eye being eoohymosed. He was 
sent to the hospital on 24th May, and died 
on 5th June. After his death, the post 
mortem showed the frontal bone was cat 
through and the brain injured. The medi- 
cal officer was of the opinion that the 
injury from which the deceased died was 
sufficient in the ordinary course of nature 
to cause death. 

The learned Judge found no difficulty in 
coming to the conclusion that Kassim was 
dead, and bis death was caused by the 
appellant. But on the third point as to the 
offence committed be found himself in a 
condition of doubt and difficulty. He says: 
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A decision on the third point however is 
neither so simple nor so clear." It appear, 
ed to him that in view of the fact that 
the injury was inflicted with an axe upon 
the head, it was quite reasonable to pre¬ 
sume that the accused must at least have 
known and probably even intended that by 
his act he was causing snob bodily injury 
to his victim as was likely to cause bis 
death and further that the bodily injury 
contemplated to be inflicted upon* Kassim 
was sufficient in the ordinary course of 
nature to cause death. Even after a dis¬ 
cussion of S. 300 and S. 304, I. P. 0., and 
a consideration of the case in 9 8 L E 99,^ 
the learned Judge found himself still in 
doubt. He says : 

Unforbaoately in thie case it is extremely dlffi' 
oalt to arrive at any definite oonolaeion as to what 
the aoonsed's intention was at the time of the 
offence. 

After a further discussion of the evi¬ 
dence and a further expression of his doubts 
and a reference to Gourds Penal Law, the 
learned Judge appeared to come to the con. 
elusion that the offence was of murder 
within S. 300, I. P G., beoanse he says: 

The nature and position of this hatohet wound 
therefore to my mind clearly point out to both the 
knowledge aa well aa the intention of the aooneed 
falling within 8. 300, I. P. 0. 

Then the learned Judge considers the 
exceptions to 8. 300, I. P. G., and comes 
to the ooDolusion that none of these excep¬ 
tions applies. It wonld then appear that 
the learned Judge had by then come to the 
conclusion that the appellant was guilty 
of murder. However, after further discus- 
sion of the evidence, the learned Judge says: 

Ooneidering however the fact that only one 
blow was given by the aoonsed, it might well be 
held that there is some donbt as to the bomioidal 
intention of the aoonsed and he was therefore 
entitled to the benefit thereof. In this connexion 
the reasoning in dl Bom 27* appears to have some 
bearing. 

The ease in 41 Bom 27^ has howevar 
been overruled in the case in 36 Bom L B 
210.® Finally, the learned Judge endea¬ 
vours to give his doubts legal form by 
finding the accused guilty of murder, or in 
the alternative, of oolpable homicide not 
amonnting to murder for reasons with 
which we are unable to agree, for it is the 

1. Saldino v. Emperor, (1916) 2 A I B Sind 23= 

80 I 0 998=16 Or L J 710=9 8 Ij B 99. 

2. Emperor v, Bardarkhan, (1916) 3 A IB Bom 
191=86 I 0 670=41 Bom 27=17 Or L J 680 
=18 Bom L B 793. 

3. Emperor v. Samat Kale, (1934) 21 AI E Bom 

166=148 I 0 1004=1934 Or 0 648=36 OrL J 
629=36 Bom L B 210. 
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-daty of a learned Judge to make np his 
Imind upon the faots of the ease before him, 
and if there is any real doubt as to the 
faots, then he must give the aooused the 
benedt of that doubt, not by hading him 
guilty, even in the alternative, of the 
offenoe in respeot of whioh the reasonable 
doubt exists, but by aoquitbing him of that 
offenoe. In other words, he should re¬ 
member that the burden lies on the prose- 
oution to prove the guilt of the aooused, 
and if the proseoution fail to prove the 
intention which is neoessary in order that 
an aooused should be convicted of murder, 
then they fait to prove the aooused is guilty 
of murder, and the aooused should not be 
oonvioted of murder even in the alterna¬ 
tive. If the proseoution can prove the 
knowledge whioh is neoessary for the oon. 
viotlon of an offence under S. 304, Part 2, 
I. P. 0., the proper course is to convict the 
accused of an offenoe under S. 304, Part 2, 
I. P. C., and not in the alternative. We 
would invite the attention of the learned 
Judge to the case in 5 S L B 16,* in whioh 
-this whole position of alternative charges 
is discussed. Unless we further confuse 
the learned Judge, we would quote only 
that part of the judgment whioh is striotly 
relevant. At p. 20, Pratt J. 0. says: 

Bo also when the difiorenco between theoffenoea 
atlees out of the intention imputed bo the aooused, 
1. e. the intention which is presumed from the 
faots proved. This also oannot be left in doubt 
'for, it ie the duty of jury to decide whioh view of 
the faote is true, lllue. (a) to 8. 299, Oriminal 
P.0,, makes it quite certain that an alternative 
charge of murder or culpable bomioidenot amount¬ 
ing to murder ia not permiesible. Indeed if the 
Intention Imputed to the acouaed oould be left in 
-doubt in an alternative charge the moat extraordi¬ 
nary and anomalous reeulte would ensue. An 
aooneed who had overdriven and killed a foot 
passenger might be oonvioted in the alternative of 
murder or of oauelng death by a raab and negti- 
•gent aot. Or again in a caae of death from a 
ruptured spleen the accused might be oonvioted in 
the alternative of murder or of simple hurt. A 
finding which left in doubt whether the convicted 
psraon was oonvioted of murder or not would be 
bad in law for the jury would have failed in their 
■duty to saoertain the true view of the faota. The 
xeanlt therefore la that an alternative charge can* 
not be framed in respect of diatinot offenoea nor 
even la respect of oogoate oSenoea when the differ¬ 
ence la one of degree, 1. e. as to the intention 
Impnted to the acouaed oraa to some oiroumatanoe 
of aggravation. 

We would add that S. 236, Oriminal 
P. 0., is generally regarded as limited in 
its applioatlon : it ia not intended to be 
applied to a ease where the faote are left 

4* Oaneeh KtUhoa ▼. Emperor, (1911) 6 B Ij B 
16=101 0 160=13 Or £i 7 934. 
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ID doubt or to enable the Judge to leave 
the faots in doubt and thus esoape that 
responsibility and duty of making up his 
mind whioh the law places oo him : it 
applies to a oase where the faots are not in 
doubt, but it is doubtful whioh provision of 
the law applies to these faots. But a ques. 
tioQ of intention is a question of fact. A 
state of a man’s mind is as mnoh a ques¬ 
tion of faot as the state of his digestion. 
The Judge must make up his mind as to 
the intention of the aooused, and having 
made up his mind, there can be no doubt 
as to the provision of the Penal Co5e whioh 
applies. It is not a oase where, for in. 
stanoe, upon proved faots, it is doubtful 
whether the aooused is a thief or receiver 
of stolen property, where the faots are nob 
in doubt, but it is doubtful upon the faots 
whioh of two offences has been commit¬ 
ted. But in a oase of murder, where ‘in.r 
tention’ is one of the essential elements of- 
the offenoe, it ia always necessary tbatl 
there should be a definite finding as to 
whether the neoessary guilty intention is 
or ia not present, and when it is reason¬ 
ably doubtful upon the evidence of the 
proseoution whether this intention is pre¬ 
sent, then the aooused is entitled to the 
benefit of that reasonable doubt, and he 
must be acquitted of the obarge of murder 
even if he is to be oonvioted of the charge 
of oulpable homioide not amounting to 
murder. 

In this particular oase however we are 
of the opinion, upon the evidence, that 
there is a reasonable doubt as to the inten- 
tion of the aooused. Only one blow was 
struck and suddenly in oiroumstanoes which 
are in doubt. There was not probably in 
the mind of the aooused an intention either 
to kill or to oause a fatal injury. The aot 
was sudden; and it appears to ns it is more 
proper under the oiroumstanoes to impute 
to him ‘knowledge’ rather than 'intention'. 
The offenoe therefore would fall more pro¬ 
bably under S. 301, Part 2, I. P. 0., than 
under S. 302 or S. 304, Part 1, I. P. 0. 
We therefore set aside the oonviotion 
under 8. 302,1. P. 0., and confirm the oon. 
viotioD under 8 304, Part 2, I. P. O., and 
the sentenoe of seven years rigorous imprl. 
Bonment, and wa dismiss the appeal aooord* 
ingly. 

b.U./b.k. Order aooordingly* 
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Davis J. C. and Lobo J. 

Gajadhar Bhagchand — Applicant. 

V. 

Em per or. 

Criminal Bevn. Appln. No. 204 of 1937, 
Decided on 5tb November 1937, from 
order of Diet. Magistrate, Larkana, D/. 
20th July 1937. 

Crimina) P. C. (1898), S. 526 (8)—Adjourn* 
ment granted on condition that applicant 
aiiould within reaionable time apply to High 
Court—Application wrongly but in good faith 
made to local Court—Delay abould be par¬ 
doned. 

Where an adjournment under B. 626 (8) is 
granted to an applicant on condition that be 
should within reasonable time, apply to the High 
Court for transfer of the case, if Ibe applicant In 
mistake hut in good faith first moyea the local 
Court for transfer he fbonld, If the nielake Is 
made for the first time, be pardoned the delay. 

[P 66 0 9] 

Amarlal W. HiDgorani — 

for Applicant. 

Fartabrai D. Fonwani, Advocate General 

— for the Crown, 

Davis J. C. — This is an application, 
in revision asking ns to set aside an 
order of the Distriot Magistrate dismissing 
the applicant's appeal against an order of 
the Besidenfc Magistrate of Eambar for. 
feiting a bond for Ba. 200 taken by the 
Magistrate under S. 526 (8), Criminal 
P. C. on the application of the applicant 
for adjournment of bis case, so that an 
application for transfer could be made to 
the High Court. The learned District 
Magistrate has written a very brief order 
indeed in whioh be bas given no reasons 
for bis dismissal of the applicant’s appeal. 
The reasons in the Eesident Magistrate’s 
order which presumbly the learned Die- 
triot Magistrate bas made bis own are set 
out in the paper bock and these reasons 
briefly are tbat the applicant was graoted 
an adjournment on condition tbat be 
applied within a reasonable time to the 
High Court ; tbat this reasonable time 
must be considered to have been fixed by 
the date to which the case was adjourned, 
namely, 13th March for no date was given 
in the order and that the fact tbat the 
applicant first made an application to tbe 
Snb.Divisional Magistrate at Kambar for 
transfer is no good ground for delay, for an 
adjonrnncent under S. 626 (8), Criminal 
P. 0., is granted not for tbe purpose of 
making an applioation for transfer to a 
Court in the Distriot but to the High Court 
itself. 


Shortly however we think this applioa. 
tion should succeed because tbe Beeident^ 
Magistrate bas by his own orders shown 
tbat be did not consider tbe applicant bad 
undnly delayed at least until about 13tb 
April, because though tbe case was adjourn, 
ed until I3tb March, on ISth Marchtha 
learned Magistrate himself granted an ad. 
journment until 31et March and himself 
noted tbat this adjournment was granted be. 
cause an applioation could not be made to 
tbe High Court until an applioation in tbe 
first instance had been made to the Sub. 
Divisional Magistrate’s Court. This note is 
consistent with a oiroular of this Court 
which rightly or wrongly provides tbat in 
a case of applioation for transfer tbe local 
Court should be first moved, but this oir. 
oolar has been cancelled by a later oir.j 
oular dated I6tb June 1936. Nevertheless 
if a party in good faith does first move 
tbe local Court we think be should, if bis 
mistake is made for tbe first time, be par. 
doned some delay. Again on Slst March 
tbe learned Magistrate noted without 
further comment or objection tbat tbe 
Sub-Divisional Magistrate bad rejected the 
transfer applioation. but tbat on receipt of 
true copies an applioation would be made 
to tbe Court of tbe Judicial Commissioner. 
An applioation was in fact made on 13th 
April although the applioant had to make 
hie application without having obtained a 
copy of tbe order of the Sub.Divisional 
Magistrate. 

Therefore it appears to us a little unrea. 
sonable for tbe Besident Magistrate on 
24 th May 1937 to call upon the applioant 
to forfeit Bs 200 because he bad not applied 
before ISth March to the High Court. Tbe 
learned Magistrate’s own note in tbe diary 
appears to have given reasons why the 
applioation was not made more promptly 
to the High Court and at tbe time when 
he made bis notes in the diary it does not 
appear tbat he considered that there was 
unreasonable delay on the part of the 
applicant or there was any thing that 
should lead to oomment or objection or 
lead to the forfeiture of this penalty of 
Bs. 200. Apart therefore from any other 
ooneideratioD, we think it cannot be said 
that conditions of tbe bond were broken 
and that Bs. 200 are rightly forfeited. 
Therefore we set aside the order of the 
Distriot Magistrate and direct that Bs. 200' 
if paid be refunded to the applicant. ^ 

n.s /n.K. Order set aside. 
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Davis J. 0. and Lobo J. 
Emperor 

V. 

Ghulamali Bahawal and others 
Respondents. 

Ciinainal Aoquittal Appeal No. 165/8 of 
1937, Decided on 20th December 1937, 
against order of First Class Magistrate, 
Kambar, D/. 24th Jane 1937. 

(a) Criminal Trial—Acquittal — Appeal from 
—Acquittal based on fads and appreciation 
of evidence—Powers of High Court in enter* 
tainiog appeal explained. 

In dealing with an appeal from an order of 
acquittal on a matter of fact, the High Court has 
foil power to review at large the evidence upon 
which the order of acquittal was founded and to 
reach the oonolusloo that upon the evidence the 
order of acquittal ebould be reveraed. Such power 
la not limited to cases of obstinate blunder on the 
part of the lower Court and inoompeteoce, atnpl* 
dlty or perversity of conduct or mleoooduot result¬ 
ing in a clear miscarriage of jostioe. In exetolelDg 
this power, the High Court will always give pro¬ 
per weight and oonelderatlou to such matters as 
the views of the trial Court as to the oredlbUlty 
of the witnesBes. the presumption of innooeooe In 
favour of the accused, bis right to the beneOt of 
any doubt, and tbe slowness of an Appellate Court 
In dUturbing a floding of fact by a Judge who had 
the advantage of seeing tbe witneBses: AIR 19S4 
P C 227 Poll.; 16 All 212 Ref. [P 68 0 1] 

(b) Criminal Trial—Appeal — Appeal^ from 
conviction and one from acquittal—Distinc¬ 
tion between—Criminal P. C. places them on 
equal footing — Difference in position — 
Appeal from conviction — Easy position of 
appellant — Position of appellant in appeal 
from acquittalis however different. 

Although Criminal P. 0. makes no dtetlnotlon 
between an appeal from a ooovlotion and an 
appeal from an acquittal yet there Is a real dis* 
tlnotlon, apart from tbe provisions of tbe Criminal 
Procedure Code. Every mao Is to be presumed 
Innocent until his guilt Is established ; If there is 
a reasonable donbt, the acoused mnet have the 
benefit of that doubt. An appellant from a judg¬ 
ment of oonviotlon can always Invoke the support 
of these principles. If be can show that the essen¬ 
tial evidence against him Is not eaffioiently reli¬ 
able, as tbe lower Court thought, or that all 
reasonable doubt as to his guilt is not removed 
thereby, he is bound to snooeed on these prlnol* 
pies. An appellant from a judgment of acquittal 
has, on the contrary, to work In the face of these 
principles and satisfy the Oonrt that the aocnsed 
can derive no benefit from them on tbe facts of 
the case nnder appeal. His task Is thus naturally 
mots difficult than that of tbe convict appellant. 
The effect of this and other ocoslderations Is to 
make In fact a considerable difference between an 
appeal from a oonviotlon and one from an order 
of acquittal thongb both appeals are plsoed on the 
same footing in the statute law of procedure : 
AIR 1916 Bind Bs/. fP 69 0 3; B 70 0 1] 

Farfeabrai D. Ponwani, Advocate.Gene. 

ral — for the Crown, 

B. G. Mani — for Betpondenti, 


liobo J.—This is an appeal filed by the 
OfBoiatiog Advooate-General for Sind 
under instraotions from the Local Govern, 
ment against the order of aognittal passed 
by the First Glass Magistrate of Eambar 
in a case under Ss. 457, 380 and 323, 
I. P. 0., in which tbe six opponents were 
tbe accused. Tbe case for tbe prosecution 
was that on the night between 18tb and 
19th January 1937 at village Ghaln taluka 
Kambar the accused broke into tbe cattle- 
pen of the complainant Mahomed Hasaan 
Ebubawar by making a large breach in 
bis wall and stole therefrom 3 buffaloes 
and 3 bullocks valued at Bs. 470 belong, 
ing to the complainant. It is alleged 
that tbe oomplaioant Mahomed Hassan 
and his father Hajl Din Mahomed were 
sleeping within the compound of their 
house not far from the cattle-pen. They 
were aroused at midnight by some noise 
and found 4 men standing guard over their 
cots. The complainant and his father 
lay quiet for a while and tbe men who 
had mounted guard over them soon pro. 
oeeded towards tbe cattle.pen whereupon 
tbe oomplainant and bis father rose and 
followed them. Complainant bad an elec¬ 
tric torch which he fiasbed in the direction 
of the cattle, pen and at the same time 
raised cries. His father also joined in the 
cries. One Mir Mahomed who was the 
first to be attracted by the cries came 
running up with a torch. By the light of 
the torches tbe witnesses recognized the 
6 accused and one Gahno who Is abscond, 
log as tbe thieves who were driving off the 
cattle. 

The thieves were pursued by the 
complainant, bis father and Mir Mahomed. 
In the coarse of tbe pursuit Hajl Din 
Mahomed was struck with a lathi by 
accused Gullan. Accused Gbulam Eadfr 
who ran towards the south was caught 
hold of by Mir Mahomed. While the 
accused Gbulam Kadlr was striving to 
rescue himself from Mir Mahomed's olut- 
obes, tbe complainant came up and struck 
him with a hatchet and accused Gbulam 
Eadir was ultimately captured. The re. 
maining thieves escaped leaving tbe cattle 
behind. Tbe oomplaioant then went and 
reported tbe matter to Serai Allah Bakheb 
and Eewalmal a Hindu living in tbe vil¬ 
lage and these two persons oame to the 
scene of offence. Thereafter during the last 
quarter of tbe night complainant set out 
for tbe Mabyun police outpost to lodge a 
first information report* At tbe Mabyun 


68 Sind 


Emperor v. Ghulamali Bahawal {Loho J.) A. I. R. 


polioe ontpoBb the oonstabla who was not 
authorized to record the first report, 
directed the oomplaioant to the polioe 
station at Kambar. The oomplainant’s first 
report was recorded at the thana at Kam. 
bar at 3 p. m. on 19th January. The 
police investigation thereafter started and 
resulted in the 6 accused and Gahno being 
oballaned on 2nd February 1937. Gahno 
^as absconding and the oase proceeded 
against the other aooused, the present 
opponents, in the Court of the First Claes 
Magistrate of Kambar who on 2Ath June 
1937 Boguitted the accused. The learned 
Magistrate at the oonolusion of bis judg¬ 
ment states : 

AcoordlDgl; sinos tbe proEeoutionhafl hopeleselj 
failed to bring homethe ofienoea to all the aooaaed 
in the case, I think it UDDeoestaty to dlaouas the 
defence evidence, and giving them the benefit of 
doubt aoqult all the six aooused under B. 268, Ori- 
mlnal P. 0. 

The above recital of the facts of the 
prosecution case makes it clear that there 
was in this oase no point of law involved 
and that the judgment of acquittal of the 
learned Magistrate which is attacked in 
this appeal is one involving merely appre¬ 
ciation of the oral evidence in the case. 
The principles upon which a High Court 
should deal with an appeal from an order 
of acquittal baaed merely on facts and 
appreciation of evidence have been recently 
laid down by their Lordships of the Privy 
Council in 39 Cal WN 16.' Their Lord, 
ships state : 

In dealing with an appeal from an order of 
acquittal on a matter of fact the High Court has 
full power to review at large the evidence upon 
which the order of acquittal wae founded and to 
reach the oonolusion that upon the ovidenoe the 
order of aoquUtal should be reversed. Suoh power 
Is not limited to oases of obstinate blunder on the 
part of the lower Court and Inoompetenoe, stupi¬ 
dity or perversity of conduct or mieoonduot result¬ 
ing in a olear miscarriage of justloe. In exercising 
this power, the High Court will always give proper 
weight and oonsideratlon to snob matters as the 
views of the trial Court as to the credibility of the 
witnesses, the pie^umption of Innooenoe in favour 
of the accused, bis right to the benefit of any 
doubt, and the slowness of an Appellate Court In 
disturbing a finding of faot by a Judge who had 
the advantage of seeing the witnesses. 

In 16 All 212,^ it was held by a Bench 
of the Allahabad High Court that: 

An appeal on behalf of Government in the exer- 
oiee of the powers oonfetred by S. 417, Criminal 
F. 0., should not be entertained when the judg* 

1. Bbeo Barup v. Emperor, (1934) 91 A I B P 0 

227=1934 CrC 1134=161 10 892=61 1 A 

898=66 All 646=39 G W N 16 (P 0). 

2. Qaeen-Empress v« Bobineon, (1894) 16 All 213 

=1894 AWN 49, 


ment appealed from is based upon faots and the 
oonolusions of the Court are such as may reason¬ 
ably be arrived at upon the facts found. 

Now no doubt the learned Magistrate’s 
judgment is poor and does not invite con. 
fidenoe. At one place he quotes the Latin 
maxim falsus in uno falsus in ommhus 
and states that he is compelled in view of 
this maxim, or 'axiom' as be calls it, to 
disbelieve the prosecution witnesses. The 
learned Magistrate has also no doubt 
overstressed and overemphasized various 
discrepancies in the depositions of the 
prosecution witnesses which are of a trivial 
nature or of not much importance such as 
the following ; (His Lordship after citing 
such instances proceeded.) There are 
several other instances which can be quoted 
from the judgment in which the learned 
Magistrate has similarly emphasized die. 
orepanoies in the statements of the prosecu¬ 
tion witnesses when it is ohvions that such 
discrepancies must necessarily occur where 
witnesses are cross-examined at great 
length in regard to incidents which took 
place in the darkness of the night and in 
oiroumstanoes of much confusion. But the 
oonolusion arrived at by the learned 
Magistrate is not really based upon the 
discrepancies which he has thus over-esti¬ 
mated. His order of acquittal, if the 
judgment is carefully examined, is rather 
based on certain broad faots in the oase. 
The prosecution oase is based upon the 
evidence of the complainant, his father, 
Mir Mahomed, Allah Bakhsh, and Kewal- 
mal. The learned Magistrate points out 
that 4 of these witnesses are closely inter, 
related and that Kewalmal, the Bania, is a 
creature of the witness Allah Bakhsh. 
The Magistrate farther points out that the 
accused are all inter-related, that Gbulam 
Ali and the absconding Gahno are brothers, 
accused Khushu is their nephew, accused 
Dosu is son of aooused Gbulam Kadir and 
accused Gulan and Daro are brothers. The 
learned Magistrate also refers to the 
enmity existing between the prosecution 
witnesses and the accused. (After refer¬ 
ring to evidence his Lordship proceeded.) 
Considering the connexion of the prosecu¬ 
tion witnesses inter se, considering farther 
the enmity existing between the prosecu¬ 
tion witnesses and the accused who are all 
inter-related, the learned Magistrate in 
our opinion took a proper view when he 

states in the judgment: ^ ^ 

In the interests of justice it is Incumbent on 
oDd to BorutinlM the evidence of the ptOBeouUon 
with all due oare and oantlon, 
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and this is oxaotly what he has done bnb 
with perhaps exoessiye emphasis. 

Again the learned Magistrate rightly 
finds that it was highly improbable that 
the aooueed oonld have breached a solid 
mud wall and made an entrance therein 
6 feet by 4 feet when the complainant 
and his father were sleeping within a few 
paces of the wall without arousing them 
from sleep. In this the learned Magis* 
trate is perfectly right. The movement of 
cattle farther away from the sleepers than 
the mud wall, it is alleged, aroused them 
from sleep; but while the wall was being 
breached to such an extent that cattle 
oonld pass through it their slumbers were 
not disturbed. It is impossible to believe 
such a story. Again, though the learned 
Magistrate has not specifically referred to 
the point in bis judgment, It is obvious 
that he must have noticed the improbabi¬ 
lity that in a village with a considerable 
population no one would be aroused and 
come up on the cries raised by the com. 
plainant and bis father other than the 
prosecution witness Mir Mahomed a rela- 
tion of the complainant. The learned 
Magistrate must also have bad before his 
mind the fact that such a case as the one 
set up against the accused could easily be 
got up by a few witnesses related to each 
other. 

The case of the accused Ghulam Kadir 
was that be was on terms of illicit inti, 
maoy with the wife of the complainant’s 
father, that on the night in question he 
had gone by appointment to meet her, 
that the complainant and his party fell 
upon him and caused him severe injuries 
with a hatchet and thereafter got up this 
false case against him and his relations. 
There is no doubt that Ghulam Eadir was 
very severely handled. In fact the in. 
juries infiioted upon him were so severe 
that he had to be detained in hospital till 
the ath of March. It is not at all unlikely, 
and this the learned Magistrate must have 
had before bis mind, that the complainant 
and his party having assaulted and beaten 
Ghulam Eadir so severely and realiziog 
that Ghulam Eadir would prosecute them 
for the assault, found it necessary to get 
up some sort of a case io order to explain 
the injuries inflicted upon Ghnlam Eadir. 
A case of attempted theft of cattle frus. 
trated by the timely waking up of com. 
plainant and his party and the flight of 
' the thieves was the simplest ease to be 
put forward. We feel quite eatisfied that 


the judgment of the learned Magistrate 
is in essence not unreasonable, that it is 
based on an appreciation of the evidence 
of the witnesses whom be saw and who 
deposed before him and that be was in a 
better position correctly to appreciate 
that evidence than we are. The filing 
of this acquittal appeal by Government 
appears to us to have been ill advised. 
We have in this case observed the prinoi. 
pies set out by their Lordships of the 
Privy Gounoil in the case we have re. 
ferred to. We have given proper weight 
and oonsideration to the views of the 
trial Court as to the oredibility of the 
witnesses; we have given due weight to 
the presumption of Innooenoe in favour of 
the accused, and his right to the benefit 
of the doubt; we have been mindful that 
an Appellate Court should be slow to 
disturb a finding of fact by a Magistrate 
who has bad the advantage of seeing the 
witnesses and we are of opinion that this 
acquittal appeal must be dismissed. 

One other point only need be referred 
to. It was said in the oourse of arguments 
that the Criminal Procedure Code makes 
DO distinction between an appeal from an 
acquittal and one from a oonviotlon; and 
reference in this connexion was made to 
the case in 9 8 L B 17^ In the headnote 


of which it is stated : 

The Orimioal Prooedate Code makes no dJs- 
tlootlon between an appeal from a convlotlon and 
an appeal from an acquittal. 

This no doubt is to some extent correct 
but as has been pointed out iu various 
rulings of the High Courts yet there is a real 
distinction, apart from the provisions of 
the Criminal Procedure Code. Every man 
is to be presumed innocent until his guilt 
is established; if there is a reasonable 
doubt, the accused must have the benefit 
of that doubt. Au appellant from a judg. 
ment of conviction can always invoke the 
support of these principles. If ho can 
show that the essential evidence against 
him is not suflBoiently reliable, as the 
lower Court thought or that all reasonable 
doubt as to his guilt is not removed there- 
by, he is bound to succeed on these prinoi. 
plea. An appellant from a judgment of 
acquittal has, on the contrary, to work in 
the face of these priooiples and to satisfy 
the Court that the aooosed cau derive no 
benefit from them on the faots of the case 
under appea l. His task is thus natarally 

8. Emperor v, Kaditbux, (1016) 2 A I B Sind 8 
a;80 I 0 166^=16 Or Ii J 60S=9 8 L B 17. 
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moro difiSoult than that of the oonyiot 
appellaot- The effect of this and other 
oonsWerations is to make in fact a oonsi. 
derable difference between an appeal from 
a coDviotion and one from an order of 
acquittal though both appeals are placed 
on the same footing in the statute law of 
procedure. 

We accordingly dismiss this appeal, 

B.d./r.k, Appeal dismissed. 


A. I. R. 1938 Sind 70 
Davis J. C. and Lobo J. 
Choithram MenghraJ — Applicant. 

V. 

Emperor. 

Criminal Revn. Appln. No. 237 of 1937, 
Decided on 14th December 1937, from 
order of Bench of Hon. Magistrates, 
Karachi, D/. 20tb July 1937. 

(a) Bombay Prevention of Adulteration 
Act <5 of 1925), S. 4 (1) — Conviction under 
S. 4 (1} generally i« bad. 

Beotlon 4 (1) oontemplatee three dietiaot offen¬ 
ces. under Ols (a), (b) and (o) respectively and a 
oonviotlon under S. 4 (1; generally is bad in law. 

(P 71 C 1] 

(b) Criminal P. C. (1898), St. 263, 342 and 
Chap. 22—Although expedition ie necessary 
in summary trial, summary procedure laid 
down in Criminal P. C. should not be made 
more summary—S. 263 lays down the mini¬ 
mum requirements of law. 

Although a certain expedition is neoeseary and 
Is most desirable In summary trials, yet the 
summary procedure laid down In the Criminal 
Procedure Code must not be mademora summary. 
8. 263 lays down the minimum reqalremeots of 
law. Although 8. 263 dispenses with the form* 
allty of reaoEdlcg evldenoe, it does not dispense 
with the neoeeslty of bearing evidence or of 
following the procedure laid down In Chap. 23, 
Orlmlnal P. 0., for summary trials Nor does It 
dispense with the neoeeeity of complying with the 
ptovlaioDB of 8. 342, the examination of the ao 
cased after the oase for prosecution le closed. 
6. 363 merely relieves the Court of the burden of 
recording evidence, [P 71 0 1, 2] 

(c) Bombay Prevention of Adulteration 
Act (5 of 1925), Ss 3 (a). 4 (4) (a). 13 — 
Accused relying on defence of warranty must 
prove it and must have witnesses ready on 
date of bearing — He is not entitled to adjourn* 
ment for purpose of proving warranty ~ 
Particulars of of/encecbarged must, however, 
be slated clearly by prosecution. 

In a trial for an offence under the Bombay Pre¬ 
vention of Adulteration Act, if the aooused rely 
on the defence of warranty they must prove It and 
must have the witnesses ready on the date of 
hearing Th^e are not entitled toan adjournment 
as of right for the purpose of proving warranty. 

[P 71 0 33 

V/here however neither the summons served on 
the aooosed not the evldenoe for the proseoutlon 


makes It olear as to what oase the aooused has to 
meet, the aooused can be excused if he fails to 
state clearly hie defence of warranty before the 
oase for proseontion le closed. 8. 13 requites that 
the partioulara of the offence charged shall be 
stated in a manner which will clearly inform the 
aocused of the case which he has to meet. 

[P 71 0 2] 

(d) Revision —Interference by High Court— 
Summary trial. 

The High Court will not ordinarily interfere in 
revision in a oase tried summarily In which a small 
fine has been imposed But where it appears that 
there has been a oonfaeion in the mind of the 
lower Court about the offence committed and the 
aooused baa been prejudiced thereby, it would do 
so. [P 70 0 3] 

Thakardas Tikamdas — for Applicant. 

Partabrai D. Panwani — for the Crown. 

Davis J. G. — Tbe applioaot in these 
prooeedings has been convicted by a Bench 
of Magistrates of an offence under 8. 4 (1), 
Bombay Prevention of Adulteration Act, 
1925, and eenteDoed to a fine of Bs. 10. 
Ordinarily we should not interfere in revi. 
eion in a oase of this kind tried summarily 
in which a relatively small fine has been 
imposed, but we think there has been such 
confusion in the minds of the learned 
Magistrates andiDOonseqaeDoeiothe mind 
of tbe aooused as to tbe offence with which 
tbe aooused has been tried and charged, a 
oonfaeion which is shared by the learned 
advocate for the applicant when he states in 
tbe application that there is no Cl. (o) in 
S. 4 (1) of the Act (relying npon a reprint of 
the unamended Act) that we think the 
only proper course open to os is to set aside 
tbe oonviotlon and sentence and order a 
retrial of the aooused. The confusion 
appears to have started first in the oom* 
plaint which refers to S. 4 (o), Bombay 
Prevention of Adalteration Act, read with 
B. 8 (A) (1) and 8 (A) (2) and the Beporb 
of tbe Pablio Analyst. Beferenoe to S. 4 
will show that there is no 8. 4 (o) but 
there is S. 4 (1) (o). We sbonld not let a 
mere clerical error infiuenoe us did it not 
appear that this error was tbe cause of 
prejudice to the accused. 

Clause (o) was introduced into S. 4 (1) 
by tbe Amending Act of 1935 and relates 
to a breach of prescribed conditions of 
sale, manafaotnre etc. *PreBaribed' means 
prescribed by roles made under S. 19 of 
the Act. Tbe summons served under S. 13 
of the Act upon tbe accused is vaguer 
still. It refers only to S. 4. We think that 
S. 13 reqnires that tbe particulars of the 
offence charged shall be stated in a man. 
ner which will inform the aocused clearly 
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of the oase he has to meet. The learned 
Advocate General states that the offenoe 
with which the accused was really oharg. 
od and of which be was convicted was for 
selling a ghee substitute under the name 
of Vegetable Tawda when he should have 
sold it under the name of Vegetable Pro. 
duct or Vanaspati, in fact, for a simple 
breach of a prescribed rule. If that is so, 
it would have been a very simple thing 
to have said so, when the question of the 
warranty might not have arisen, if, 
as the learned Advocate General now 
states, the provisions of sub.ss. (3) and (4), 
ofB. 4 which relate to the question of war¬ 
ranty do not apply in a case where the 
offence is a simple case of misdescription, 
a breach of E. 8 (B). But if the offence 
complained of was one under S. 4 (l) (b) 
because the accused offered for sale a 
vegetable product which contained a cer¬ 
tain percentage of butter fat, then tbe 
■question of warranty would be relevant 
and the complaint of the accused that 
this evidence as to warranty was shut 
out by the Magistrates would be also 
relevant. Bub tbe learned Magistrates 
do not appear to have made up their 
miuds whether the accused was charged 
and to be convicted of an offenoe 
under 8. 4 (l) (b) or 4 (l) (o), both differ¬ 
ent offences, for they have convicted for 
an offenoe under 8. 4 (l) generally. Bub 
B. 4 (L) contemplates three separate and 
distinct offences, under Ols. (a), (b) and (o) 
respectively. 

We appreciate the fact that in summary 
proceedings a certain expedition is in¬ 
tended and indeed is most desirable, and 
in this oase it appears that many months 
elapsed between tbe complaint dated 12tib 
November 1936 and tbe bearing on 13th 
July 1937. Bub the summary procedure 
laid down in the Orlminal Procedure Code 
must not be made yet more summary. 
8. 263, Criminal P. 0., lays down tbe 
miolmum requirements of the law. We 
observe however that the Magistrates do 
■nob appear to have used the prescribed 
form and entered the required particulars 
■and tbe judgment is written on the back 
■of a page of the case diary. Moreover, 
while a. 263. Criminal P. 0 . diepeosss 
^bh the formality of recording evidence, 
4t does not dispense with the necessity of 
hearing evidence or of following the pro- 
oedure set out in Chap. 22, Criminal P. 0., 
for summary trials. Nor does it dispense 
edth tbe necessity of complying with the 


provisions of S. 342, Criminal P. 0., the 
examination of the aconsei after the oase 
for the prosecution is closed. In abort 
8. 263, Criminal P. G., merely relieves the 
Court of the burden of recording evidence. 
It may be that the accused delayed his 
defence based on the warranty because 
bis defence was defective, but tbe fact that 
he sent a copy of the warranty within tbe 
three days prescribed by 8. 4 (4) (a) makes 
it extremely probable that he relied on the 
warranty for his defence. We think the 
complainant should have produced the 
copy of the warranty served on him under 
S. 4 (4) (a) when be gave evidence so that 
the accused could have oross-examined him 
upon it, when tbe oase so far as tbe war. 
ranty is concerned would have been cleared 
up. And if the complainant did not give 
evidence he should have done so. 

In any oase, the learned Magistrates 
refused to consider the question of war¬ 
ranty. They do not say they will not 
consider it because it is irrelevant to a 
charge under S. (4) (l) (o). They say they 
will not consider it beoause the written 
application was made after tbe oase was 
closed. Bat if a summons served under 
8. 13, Bombay Prevention of Adulteration 
Act, on the complainant did not make it 
clear, or if the complainant in bis evidence 
did not make it clear, what was the case 
the accused had to meet, the accused may 
be pardoned if he did not state clearly the 
defence of warranty before tbe case for 
the prosecution was closed. Nor does it 
appear clear how he could have written 
out his application before his oral request 
was refused. On the other hand, accused 
persons in oases of this nature must realize, 
if they rely upon the defence of warranty 
that they must prove it, end they must 
have their witnesses present at the date 
of hearing. They are nob entitled to 
adjournments as of right. We do not say 
that the applicant hag good defence of 
warranty or will prove it. We do nob say 
that the defence of warranty is a defence at 
all bo a simple charge of selling a ghee eubatl- 
tnta as Vegetable Tawda inabead of Veget- 
able Prodnob, an offenoe under 8. 4 (1) (oj 
by reason of Rr. 8 (A) and (B). That 
aepeotof the cage wiU presumably be pro- 
perly ftrguod and oonsidorad by tbs Alagis* 
trateg when this case again oomea before 
them. Bab In view of the room (or mis- 
undergbanding the oomplainb and the sum. 
mona afford, and the donbt even to the ^ 
last as to the offanoa of wbloh or the eab- 
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seotion under which the aoouaed baa been 
convicted, we think it only proper, we 
ahonld set aside his conviction and sen. 
tence. and order a retrial, and we do so 
accordingly. Papers to be sent back through 
the District Magistrate. 

R m./r k. Order accordingly. 


A. I. R. 1938 Sind 72 
Davis J. C. and Lobo J. 
Girdharilal Mohanji — Applicant. 

V. 

Emperor. 

Criminal Eevn. Appin. No. 260 of 1937, 
Decided on let December 1937. from order 

of Bench Magistrates, Karachi, D/. 2l8t 
September 1937. 

of Adulteration Act 
(5 of 1925, S.. 4 (4) (b). 5 - Warranty muVt 
De proved by personal attendance of warran- 

I™”.- '• “**?*"«• «•" excused only in 
except tonal circumttancefs 

Under 8. 4 (4) (b), it ia the rule that a warranty 
ronat be proved by the peraonal attendance in 
Court, Of the person by T9hoin or on whose behalf 
It was given and it may well be that this pro¬ 
vision o/ 8. 4 (4) (b) is to be read with 8. 6 where¬ 
by provision is made for the puniebment of the 
warrantor In case a false warranty Is given. It 
ie the role that the warrantor must personally 
attend in Court, and it is only in exceptional 
oircumstanoes that be should not do so. 

[P 73 0 a] 

(b) Bombay Prevention of Adulteration Act 
(5 of 1925), S. 4 (4) (b)^Magislrate bas power 
to eak for i«iue of eommuaion to warrenlor 
uni^r S. 506, Criminal P. C., in proper cases 
— Power should be exercised only in rare 
cases — Megistrate rejecting application for 
issue of commission is not however bound to 
give bis reasons in writing. 

The words In the ‘exception* contained in S. 4 
(4) (b) are wide enough to cover the power of a 
Magistrate to ask for the issue of a oommisslon 
under 8. 606, Orlminal P. 0.. in case where he 
thinks that it is only just and proper that that 
power should be exeroieed. The cases In which the 
Court would grant a request for the Issue of a 
Commission to a warrantor would be tare but 
there is nothing in 8. 4 (4) (b) to prevent the 
Court sskicg the District Magistrate to issue a 
oommission for the examination of the warran¬ 
tor, It is not however necessary for the Magis¬ 
trate rejeoting the application for the Issue of 
oommission to give his reasons for doing so in 
writing. [P 73 C 8; P 73 C 1] 

Khubohand — for Applicant, 

Partabrai D. Ponwani, Advocate- 
General — for the Grown, 

Davis J. C. — This is a revision appli- 
oation against the order of a Bench of 
Honorary Magistrates, in which they die. 
znissed an application of the applicant 


A. I. 

who was charged with an offence under 
a. 4 (IJ (b;, Bombay Prevention of Adul- 
teration Act for the issue of a oommission 
for the examination of a warrantor. The 
case as put first before us was that the 
learned Magistrates had misdirected them, 
selves, because, apparently they were' 
under the belief that in all cases where the 
defence was of one of warranty, the war. 
rantor should be personally present in 
Court under the provisions of 8. 4 (i) (b}^ 
and that they had no power to issue a com. 
mission under 8. 506, Criminal P. 0., even 
if they desired to do so. But we oannob- 
sea from the record, that the Magistrates 
have misdirected themselves, but it would 
appear that it was the applicant or his 
learned advocate who is under a misappre. 
hension as to what the law is. They 
appear to be of the opinion that they have 
only to serve a copy of the warranty- 
under the provisions of 8. 4 (4) (a) to pro¬ 
vide themselves with a complete defence.. 
But we oan see nothing in 8. 4 f4) (a) or 
(b) which justifies this statement of the- 
law. On the oontrary, it would appear 
under S. 4 (4) (b). that it ia the rule, that; 
a warranty must be proved by the per-' 
sonal attendance in Court of the person 
by whom or on whose behalf it was given, 
and it may well be that this provision of 
B. 4 (4) (b) is to be read with 8. 5, where¬ 
by provision is made for the punishment! 
of the warrantor, in ease a false warranty 
is given. It is the rule that the warran 
tor must personally attend in Court, and 
it is only in exceptional cases that he 
should not do so. It is olear from the 
wording of S. 4 (4) (b) that this is so. Thi& 
Cl. (b) reads : 

Except Id a case where the Court itself is other¬ 
wise satisfied of the genuiDenees of the warranty, 
unless such warranty is proved by the personal 
attendance in the Court of the person by whoca 
or on whose behalf it was given. 

It was first contended by the learned 
Advooate.General who opposed the revi- 
sion applioation that the words in the 
exception’ are not sufficiently wide to, 
include the power of the Magistrate to 
ask for the issue of a commission under 
8. 506, Criminal P. C., if they saw fit. 
But we think these words are wide enough 
to oover that power in oases where tbe^ 
Court thinks that it is only just and pro 
per that that power should be exercised 
For instanoe, there might be a case where- 
the Court was satisfied that what thfr 
aooueed said was true, when he said that 
the vvariantor was strnok down with. 
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paralysis and ooold not appear, but that if 
bis evidence were taken on commission 
the Court would be satisded as to the 
genuineness of the warranty. We think 
that in such a case there is nothing in law 
to preclude the Magistrates from asking 
the District Magistrate for the evidence 
of this paralytic warrantor to be taken on 
commission. We imagine oases where the 
Court would grant such a request would be 
rare, but taking the words of the Section 
as they stand, we do not think there is 
anything to prevent the Court asking the 
District Magistrate to issue a commission 
for the examination of the warrantor. It 
appears to us that oases under Cl. (b) fall 
clearly under two classes: (l) the ordinary 
case where the personal attendance of the 
warrantor is necessary; and (2) the exoep. 
tional case where the personal attendance 
of the warrantor is dispensed with by the 
Court. But there is nothing so far as we 
can see to prevent the Court, in order 
that it might be "otherwise satisfied" 
within the meaning of Cl. (b), to ask the 
District Magistrate to arrange for the evi¬ 
dence of a witness to be taken on com¬ 
mission. But when we have said this, we 
have said as much as possible in favour 
of the applicant. It said that the Magis¬ 
trates should have given their reasons for 
the rejection of the application for the 
evidence of the warrantor to be taken on 
commission. But we can see no reason 
why in proceedings of this nature the 
Magistrate should give their reasons in 
writing. We see no reason so far to inter, 
fere with the order of the Magistrates. 
We therefore dismiss this revision appli- 
cation. 

R.M./r.E. Application dismissed. 


'•a A. 1. R. 1938 Sind 73 
Davis J. 0. 

Gobindram C. Motwani ~~~ Applicant. 

T. 

Emperor, 

Criminal Bevn. Appln. No. 26 of 1936, 
Decided on SOth April 1937, against order 
of Addl. City Magistrate, Karachi, DA 7th 
September 1936. 

♦ Peoal Code (1860), S. 405 - Per«oii hypo- 
Ihcceting good* in bU ebep •• eolleleTeJ 
security egeinal advAnce Andagreclog te bold 
goods and proceeds thereof in trust for 
aaetbcr — Deeliog with proceeds in violation 
of leriDS of trust is offence under S. 405 
provided there is criminal intent. 


It cannot be broadly stated that a person can¬ 
not oommit oriminal breach of trust of hie own 
property and that in order to bring a case within 
S. 406 there muet be actual delivery by the owner: 
Case law discussed. [P 74 Q 2J 

Where a person bypotbeoates goods in his ebop 
as a oollateral eeoutity against an advance and' 
agrees to hold the goods and the proceeds thereof 
in truet and to pay the proceeds received by him, 
the person, by this trust receipt, gives a beneficial 
interest in the goods to another and holds the 
goods, with which be is entrueted as legal owner, 
in trust for another. Henoe If he deale with the 
proceeds in violation of the terms of the trust, he 
commits an ofience under 8 . 405 provided be hag 
the neoeeeary criminal intention. [P 76 0 2j 

K. H. Nagrani — for Applicant. 

Hatim B. Tyebji — for the Crown. 

Order. —This is an application in revi¬ 
sion against an order of the Additional 
City Magistrate, Karachi, discharging two 
accused upon a oomplaint of the applicant 
of an offence under S. 406, Penal Code. 
The oomplaint was that the two accused, 
tbe opponents, bad hypothecated goods in 
tbeir shop as collateral security against an 
advance and had agreed to hold the goods 
and the proceeds thereof in trust and to 
pay tbe proceeds when and as received by 
them. They did not so pay tbe proceeds 
and thereby committed an offence of ori¬ 
minal breach of trust. Tbe learned Magis¬ 
trate took the view that as tbe hypothe- 
oated goods were still the property of the 
accused they could not oommit oriminal 
breach of trust in respect of their own 
property, and that in any case he was- 
satisfied thattherewas nodisbonestintent. 

' Now so far as tbe first point is concerned,, 
that a person cannot oommit oriminal 
breach of trust in respect of his own pro- 
perty, that proposition, as it stands, 
appears to me to require some qualifica¬ 
tion. In support of the view that a per. 
son cannot oommit criminal breach of 
trust of his own property, my attention 
has been drawn to a judgment of a Bench 
this Court in 23 S L E 18,* where in the 
course of his judgment Rupohand A. J. 0. 
says: 

But the ezpreaBion ‘entiasted* in that eeotlon 
(B. 406, 1 . P. 0 .) is used in its legal and not in its 
fignratlve or popular use. Tbe eeotton makes no 
dietlnotion between different kinds of moveable 
piorerty. If the expression ‘enirueted’ le applied 
to a thing wbloh is not money, It would indubit¬ 
ably lodioate that snob thing ooDtinnes to remain 
tbe property of tbe prosecutor, during the period 
in wbloh tbe aoonsed is permitted to retain Its 


1. Emneror v. Ghansbamdas Ehatnmal. (1938)- 
10 A I B Sind 106=106 I 0 668=39 Or L 
431=38 8 L B 18. 
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^BBeasion or is permitted to have any domain or In some way for his benedt : per For 0. J 13 
(Bio) over it. Or Ii J 888,* 


I think it probable that the jadgment 
waa intended to apply to the facts of that 
particular case, and it was not intended to 
lay down a general principle that in no 
case can a person be guilty of criminal 
breach of trust with respect to his own 
property, S. 406, I. P. C., is intended 
among other things to punish defaulting 
trustees bat a trustee is in law the owner 
of trust property. He is the legal owner 
while the benehciaries are the benehoial 
owners, so that if the proposition is to be 
accepted without qualiBcation that a mau 
cannot be guilty of criminal breach of 
trust of his own property, defaulting 
trustees would go unpunished. Moreover 
there is some authority for the proposition 
that a person may commit criminal breach 
of trust of his own property. In A I B 
1923 Mad 697,® Spencer J., waa of the 

opinion that it was not 
Impossible under any oiroumetanoes for a per. 
eon to commit criminal breach of treat in respect 
of hie own property. The possession of promisBory 
Dotee even without endorsement in the hands of 
the person with whom they were pledged was of 
some value to the oomplalnant as it gave him 
control over the aooused, and so long as they 
remained with him prevented the accused from 
using them to discharge the debts due by him to 
other oreditore in preference to him. The com¬ 
plainant had thus some sort of beneficial interest 
In this property, and when he gave the notes to 
the aooused for a definite purpose and the aooased 
dishonestly disposed of them In violation of the 
legal contract he had made with him, there was 
both entrustment and dishonest misappropriation. 

Nor ia this judgment really iu oondiot 
with a later judgment of the same High 
Court in A I B 1931 Mad 236.® for, though 
in that case Pandalai J., was of the opinion 
that an accused who was the legal owner 
of a pronote oould not be convicted of ori- 
zninal broach of trust in reapeot of the 
proceeds of the note merely beoauae he 
had agreed to use the proceeds in a parti. 

oular way, he goes on to say: 

There oan be no entrustment and therefore no 
breach of trust in such oases merely because the 
owner of the property repudiates his obligations or 
commits other breach of oontraot In respect of 
them. The property, In respect of which criminal 
breach of trust can be committed, must be the 
property of some person other than the aooased or 
the beneficial Interest in or, ownership of it mast 
be in some other person, and the ofiender mast 
bold suoh property on trust for such other person 

S. In re Venkatagurunatba Sastrl, (1933) 10 
AIR Mad 697=73 I 0 612=94 Or L J 463= 
46 M L J 133. 

8 . Bamsswaml Reddy ▼. Emperor, (1931) 18 
AIR Mad 985=1981 Or 0 881=1311 0 449 
=39 Or L J 743. 


Moreover it is clear that eutruatment 
within the meaning of S. 405,1. P. G., does 
not nacesaarily imply actual delivery by 
the owner of the property to the aoouaed, 
for instance, Illua. (o) to 8. 405, I. P. 0., 
itself contemplates a case where there is 
DO physical delivery by the owner to the 
aooused. A Bovenue.officer is described as 
entrusted with pablio money and under a 
duty to pay it into a Government treasury. 
In suob a case Government does not aotu- 
ally hand over the money to the Bevenue 
officer, but the Bevenue officer receives it 
from those who owe it to Government, and 
pay it to him, and Eawcett, Acting G. J. 
in A I B 1928 Bom 521,® emphasises the 
words "in any manner" used in oonjuno. 
tion with the word "entrasted" in S. 405, 
I. P. 0, He does not interpret the Section 
narrowly nor speak of the word being used 
'in its legal and not in its Sgorabive or 
popular use’. Ha says : "3. 405, I. P. 0., 
which defines oriminal breach of trust, is 
in very wide Unguage", and in that case 
he was of the opinion that property in 
8. 405, I. P. 0., oovers not only the goods 
entrusted but their sale-proceeds. This 
also was the opinion of a Bench of this 
Court in A I B 1932 Sind 169.® 

It is therefore clear that the proposi¬ 
tions broadly stated that a person cannot 
commit oriminal breach of trust of his 
own property and that in order to bring a 
case within the provisions of S. 405, 
I. P. 0., there must be actual delivery by 
the owner, require some qaalifioation. But 
we are concerned here with a case of the 
hypothecation of shop goods and the pro¬ 
ceeds as collateral security for the pay¬ 
ment of a loan and the fact that the word 
'trust’ or ‘trustee’ is used does not change 
the real nature of the transaction. If a 
transaction is a loan, the fact that it is 
called a trust will serve no other purpose 
but to confuse the issue : 24 1 0 332. 
Now, neither the Assistant Public Prosecu- 
tor nor the advocate for the applicant 

4. Nga Po Selh v. Emperor, (1919) 6 L B B 62= 
17 I 0 894=13 Or L J 883 (P B). 

6 . Dwarkidas H«ridas v. Emperor, (1928) 16 
AIR Bom 69L=lt4 I 0 399=30 Or L J329 
=30 Bom L R 1270. 

6 . Dbaramdas Lilaram v. Emperor, (1933) 19 

AIR 8iad 169=1933 Or 0 733=140 1 0 647 
=34 Or LJ 61. 

7. Nga Po Ywet v. Emperor, (1914) 1 A I R L B 

1=24 I 0 832=7 L B R 278=16 Or L J 462 
(F B). 
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referred to a oaae of this Goort in whioh 
the question of an equitable charge upon 
moveable property was discussed. That 
ease is the oaae in 7 S L K 61,^ at p 68. 
That ease related to the reputed owner, 
ehip clause in S. 16 (5), Provinoial InsoU 
venoy Act, but in the course of the 
judgment the nature and effect of a con. 
tract of hypothecation of goods was eon. 
sidered. One J. Forstner, an insolvent, had 
prior to his insolvency hypothecated to 
the National Bank of India, by a certain 
document, as security for an overdraft, 
certain bides and skins as per an appended 
'9ist, and the proceeds were to be paid to 
bis account in the Bank as the goods were 
sold. Be gave the Bank authority so long as 
the debt was unpaid to take possession of 
the goods, to hold as pawnee under the 
Contract Act, and failing payment, to sell- 
On a petition in insolvency being hied, the 
Official Beoeiver took possession of the 
goods in the godown of the insolvent and 
advertised them for sale. The Bank through 
their representative asked the Official 
Beoeiver to sell the goods on their behalf 
as they were hypothecated to them, and 
on his refusal applied to the Court. An 
important factor in that case was the fact 
that it was not proved that the goods sold by 


the Official Beoeiver were the goods hypo, 
tbecated to the Bank because Forstner did 
not, as he bad bound himself to do on the 
last day of each month, furnish a list of 
the goods in his godown subject to the 
lien. In considering this aspect of the case, 
Crouch A. J. 0. said at p. 69 : 

FoEfltoet wa9, by the terms of the document to 
be at liberty to eell all goods under lien, in the 
ordinary oourae of business, bat the proceeds were 
to be earmarked for the Bank's debt. The goods 
were to remain his property; he was to have power 
of disposal over them; the money received on 
their sale was his money, he was merely under a 
oontraokaal obligation to hand it over to the Bank. 
Even had a bona fide parobaser for good oonsU 
deration In the ordinary oontse of business had 
fiotioe of the dooument held by the Bank, be 
would still have bad a good title Indefeasible by 
the Bank. Hence, the doooment does not. In my 
opinion, amount to a true charge, or simple^mort* 
gage, notwithstanding the use of the word hypo* 
theoate.* And this view Is supported by the faot 
that the dooument ia stamped not as a document 
creating a mortgage, or equitable charge, but as 
an agreement, a dooument giving personal rights 
only. But the document oan no doubt be quite 
lalrly construed as being a true equitable ohar^, 
aabjeot to the proviso that the debtor had a right 
to dispose of any of the goods charged, in the 

ordinary oourie of boslnees. --- 

.8. David Sassoon A Co. ▼. National Bank of 
India Ltd. KaraobI, (1915) 7 8 L B 61=31 
I C 6SQ. 


Now on tha queation as to whether 
there could be in India an equitable mort- 
gage or charge of goods, Crouch A. J. 0. 
and Hayward A. J. C. differed. Crouch 
A. J. G was of the opinion that in Indian 
law as in English law there was no such 
splitting up of the rights of ownership or 
jura in re when goods are mortgaged as in 
the case of immovable property. Be said : 
(page 68) 

But, In Eoglldh law, and, ia my opialoDi in 
Indian Uw ako, there is no suoh splitting up of 
the rights of owoerahip. or jura in re, when goods 
are mor;gaged If there is a mortgage In the Eog* 
lisb form, by assIgnmeDt, the mortgagee beoomee, 
in law, the true owner, the mortgagor having only 
the equity of redemptions But whea, as is fre^ 
quently done in this oouotry, the debtor purports 
to mortgage goods, without making an assign* 
ment, or hypotbeoatee them, or lo terms, gives 
bis creditor the right to bring them to sale to dis¬ 
charge thedebt, the creditor thereby obtains rights 
which may be fairly described by the Eoglieb 
term ^equitable oharge\ He has a right over the 
goods to secure payment of bis debt, be has a right 
to have the goods sold through the Court to dis* 
charge the debt, and this right obtains as against 
purchaser who takes with notice of, or as against 
an eiecutloD creditor, but not as against a bona 
fide parobaser for ooDsidecatioD without notice* 
For, such a purchaser has the legal ownership, and 
has also equities as strong as those of the creditor* 
The difference therefore lo this couotry between a 
simple mortgage of immovable property, and a 
simple mortgage of goods Is that In the former 
case the mortgagee obtains ^jusiu te, or estate in 
the premises, and In the latter be does not* The 
difference has practical consequences only, when 
there is conflict between a mortgagee and a bona 
fide purchaser for consideration without notice* 

But the term ‘hypothecate*, as also the term 
‘lien* are frequently used by oommerolal men to 
denote that some right has been given over, or in 
respect of the property of a borrower, not neces¬ 
sarily an equitable charge or true lieu, and where 
the rights are given by a document, the document 
must be oonstrued a^^ a whole* Though from the 
use of the term ‘hypothecate* or the term ‘mort¬ 
gage*, it may ordinarily be inferred that the par¬ 
ties intended that there eboutd be an equitable 
charge^ the ioferenoe may be rebutted If on apply¬ 
ing the ordinary rules of oonstruotlon it be ascer¬ 
tained that such was not the Intention* 

The doonment now under oonslderation Is not 
a mortgage In the English sense, for, there is no 
assignment of any goods; nor la it an equitable 
mortgage; nor does it, lo my opinion, amoant to 
an equitable charge. No present and Immediate 
charge was created by it, for no list was appended* 
Foratoer merely agreed to hypothecate goods to 
be speolfled In a statement to be furnished on the 
last day of each month, and the goods so held 
under lien were to be kept separate from all other 
goods* The doonment therefore had effect only 
on snob goods as were speclfled In soch monthly 
lists, or were otherwise made snbjeot to It, and on 
no others. . 

Hayward A. J. C* Baid : (page 73) 

I cannot however agree with my learned brother 
that the bond Is other than what It proolaimi 
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they held the goods as trustees, they were 
in some manner entrusted” with the 


itself to be, namely, an agreement to hypothecate 
future goodp. or. in other words, to give an equit. 
able, that Is, simple mortgage, without possession. 
Tbe effeot ot enoh an agreement is to assign the 
rightof sale upona?oertainmenc of thegoodsto the 
mortgagee while leading the possession and other 
rights of ownership with the mortgagor. This is 
the rule laid down in (1862) ti R 10 H L Cae 
101® : 8uoh an agreement differs from a pawn 
or pledge in not assigning the possession and from 
a bill of sale, that is, a legal or Eoglieh mortgage, 
in not assigning tbe other rights of ownership of 
the mortgagor. Such agreements have been 
recognized in tbie country in the oases in 13 0a] 
263,10 10 All 13311 and 23 Cal 592.13 The rule in 
(1862) Zi R 10 H L Cas 191,® has also been fur¬ 
ther diacuesed in 31 Cal 66713 and 29 All 163.1* 
It is necessary to pursue the line of reasoning 
suggested in 31 Bom 166,15 at pp 171.173, as this 
province is nob affected by S. 6, T P.Aot, Simple 
mortgages without possession have themselves 
been recognized from tbe oases in 3 N W p 641® 
and .3 N W P,17 down to the case in 4 Bom L R 
677,1® and have been legislated in 8. 2 (l7)aDd 
Arts 40 and 41 of Sob. 1, Stamp Act 1899, and in 
Notidoation No. 3GI6 exec, dated I6tb July 1909, 
No. 80, at p. 664 of Vol. 4, General Statutory 
Rules and Orders 1910, There is Indeed no a 
priori reason why there should not thus be simple 
mortgages of goods without posEession just as 
much as and with precisely the same effeot as 
simple mortgages of lauded property as expressly 
defined la Chap. 4, T. P. Aot. The reason for 
prohibiting simple mortgages of goods without 
posseseion in England was tbe oeoestity of pre> 
venting fraud as has bean sucoiootly explained by 
Mr. Gbose at pages 23 and 147 to 149 of bis Law 
of Mortgage, 3rd Edo. Tbe prohibition was 
effected by the series of speoial enaotmeots called 
tbe Bills of Bale Aots. No similar prohibitions 
were necessary in tbe oases of landed property 
owing to tbe different oondltlons prevailing as to 
land In England. 

This oas6 was not referred to, and was 
not argued before me by learned ooonsel 
ooDoerned, but it appears to me not with, 
out relevanoe to the case before me. I 
myself, with respeot, agree rather with 
the view of Hayward A. J. C. than 
Cronch A. J. C, 

The test in this case appears to me to 
be whether the owners of the goods, tbe 
aooused, created an equitable charge over 
the goods in their possession when they 
executed tbe trust receipt. If they did so, 

9. Holtovd V. Marshall, (1S62) L R 10 H L Cas 
191=533 L J Ch 193=9 Jut (N 8) 213=7 
L T 172=11 W R 171. 

10. Misrl V. Mozbar Hoseatn. (1886) 13 Cal 262. 

11. Bansidhar v Santlal, (18S8) 10 All 133=1888 
A W N 36. 

12. In re Ambrose Summers, (1896) 23 Cal 692. 

13. Baldeo Prasbad v. ^liller. (1904) 31 Cal 667. 

14. Gava Diu v. Kashi Gir. (19C7) 29 All 163=4 

A L J 67=1907 A N 7. 

16. Sumsuddin v Abdul Hossein, (1907) 31 Bom 

165=8 Bom L R 781. 

16 Deans v. Eiohardson, (1871) 3 N W P 64. 

17. Shyam Soonder v. Cbeita, (1671) 3 N W P 71. 

18. Bhivram v. Bhau, (1903) 4 Bom L R 677. 


goods, and if they dealt with them in 
violation of the terms of tbe trust, they 
committed an offence under this Section, 
provided they bad the necessary criminal 
intent. I can myself see no reason why it 
should be said that by this trust receipt 
the accused did cot give a beneficiall 
interest in tbe goods to the applicant and 
did not bold tbe goods, with which they 
were entrusted as legal owners, in trust 
for tbe applicant. That being so, I think 
the learned Magistrate was wrong in his 
decision that tbe accused could not be 
guilty of criminal breach of trust because 
the goods were their own property. 

But tbe learned Magistrate has found 
that in this case there was no criminal 
intent. I cannot accept the argument of 
tbe learned advocate for the applicant 
that because wrongful loss occurred to the 
applicant the accused therefore necessarily 
intended it. My own view is that under 
tbe oiroumstanoes of this case, there was 
so much room for an honest difference of 
opinion as to the rights and liabilities of 
the parties to this trust receipt that no 
useful purpose would be served in setting 
aside tbe order of discharge because the- 
Magistrate would be bound to give tbe 
aooused the benefit of the reasonable doubt 
which exists in this case. I therefore 
decline to interfere with the order of dis. 
charge, and dismiss this revision applioa. 
tion accordingly. 

D.S./r.k. Application dismissed. 


A. 1. R. 1938 Sind 76 
Davis J. 0. and Lobo J. 

Zenab daughter of Sukhio — Applicant. 

V. 

Mahomed Eaji Allahdino — Opponent. 

Civil Bevn. Appln. No. 67 of 1937, Do- 
oided on 23rd December 1937, against 
order of Havelivala A. J. C. D/. 19th- 
March 1937. 

(a) Civil P. C. (1908), S. IlS-Order tetting 
aside ex parte decree under O. 9, R. 13 le 
case decided and revision therefore lies. 

An order purportiog to set aside an ex parte 
decree under O. 9, R. 13 is an order deciding a 
caee within the meaning of 8. 116. Civil P. 0. 
and revision therefore lies. The fact tbit au 
appeal lies against an order made under O. 9, 
R. 13 refusing to grant an application to set aside • 
an ex parte decree and that no appeal lies against 
an order graoting an application to set aside a 
decree does not exclude the remedy by revleion 
In tbe latter case, much more restricted thougli- 
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the remedy by revielon 1b : AIR 1931 All 29i 
(F B), Bel. on. [P 78 0 1] 

(b) Civil P. C (1908), S. 115— Suit for 
declaration that applicant was validly divorc¬ 
ed from her fautband—Dispute referred to 
arbitration—Defendant absent and reference 
superseded—Date fixed for hearing—Defen¬ 
dant again absent without adequate excuse 
— Ex parte decree passed — Application to set 
aside es parte decree—Application granted 
by Judge on ground that his predecessor 
made no order that suit was to be put down 
for ex parte hearieg—Order setting aside 
ex parte decree held amounted to material 
irregularity. 

The applioaot sued for a declaration that ebe 
was validly divorced from her husband. The 
dispute was referred to arbitration and extension 
of time was granted until certain date. On that 
date applicant was present through her pleader 
but tbe defendant was not present and the 
reference was superseded. The case was fixed for 
hearing for certain date. Again the defendant 
was not present and an ex parte decree was 
passed. The defendant applied to have the ex 
parte decree set aside alleging various grounds for 
bis non-appearance. Tbe Judge before whom the 
case then came allowed tbe application and set 
aside the ex parte decree on ground that his pre¬ 
decessor made no order that tbe suit was to be 
put down for ex parte heating : 

Held that the Judge aoted with material 
irregularity in setting aeide tbe ex parte decree : 
AIR 1935 P C 185. Ref. [P 78 O 2] 

Dsepcband Gbandumal — 

for Applicant. 

Hukumatrai M. Eidnani —for Opponent. 


Davis J. C. — Thia is an application 
in revision againab an order of Havelivala 
A. J. C. in Diabriot Court JarUdiotion, 
setting aside an ex parte decree in whioh 
the applicant was granted a declaration 
that ebe was divorced from the opponent 
her husband. A preliminary objection was 
taken that thia revision application would 
not lie beoause of the Full Benoh deoision 
of this Court in 24 8 L R 277,^ bub the 
proper soope and effect of that decision 
has, we think, become much exaggerated. 
That ease, it is true, decides that B. 115, 
Civil P. 0., does not apply in the case 
of an interlocutory order but the inter, 
loontory order before the Court in that 
case was an order of Jn3g0 rejecting 
an application of certain persons to be 
appointed next friends of a minor plaintiff. 
Bub there was not appended to that deal, 
sion a sobedule setting out the orders to 
which it applies, or what are interlocutory 
orders for the purpose of 8. 116, Civil 
P. 0. Decisions are to be oonsiaered id 
relation to the partlonlar facts of the ossa 


l. Khudabux V. Panic, (1980) 17 AIR Bind 266 
=197 I 0 678=94 B L R 977 (P B). 


in which they are given and there is 
nobbing in the Foil Benoh deoision of 
Pan jo'8 oase^ preventing us from consider, 
ing and deciding whether a particular 
order is or is not an interlocutory order 
for tbe purposes of S. 116, Civil P. 0. It 
is true the Full Benoh decision in Panjo’s 
case^ binds us to find that S. 115 does not 
apply to an interlocutory order but it does 
not bind us to find that any particular 
order other than an order of a like kind to 
that made tbe subject of tbe Full Benoh 
decision is an interlocutory order, or rather 
we should say, is not an order deciding a 
case within the meaning of S. 115, Civil 
P. C. Indeed we observe that the words 
“ interlocutory order ” do not occur in 
S. 115, and we prefer in this case, as in 
other oases, to adhere to the words of the 
Section we are to interpret and to decide 
not whether the order now sought to be 
revised is an interlocutory order but whe¬ 
ther it is an order deciding a ease within 
the meaning of 8. 115 ; and on this point 
we think there can be no doubt. 


A Full Bench of tbe Allahabad High 
Court in A I R 1931 All 294.* decided that 
an order purporting to set aside a decree 
under O. 9, R. 13, whioh is the order in 
this ease, was an order deciding a case 
within the meaning of 8. 115, Civil P. C., 
and the High Court interfered and revised 
tbe order. The learned Judges in that 
ease after considering tbe ease law said : 


We hold that ao order setting aside an ex parte 
decree is a case and is not merelf an interlocutory 
order during the pendency of the suit. As soon as 
an ex p^rte decree was passed, the curtain was 
rung down upon the suit itself. There wae no 
pending suit before the Oourt. Frooeedings to the 
eult could not be revived till the ex parte decree 
bad been set aside. Tbe proceedings leading op 
to tbe Betting aside of tbe ex parte decree were 
proceedings distinct from and independent of tbe 
proceedings constituting tbe salt. 


The learned advocate for the opponent 
'clies on a ruling of the Onfih Chief Court 
n 11 Luck 629* but that ease merely 
leolded that an order as to the court, fee 
io be paid was not an order that decided a 
lase within the meaning of 8. 116: and 
vith that deoision we shall, we think, on 
h Buitablo occasion find no difficulty in 
agreeing. Blmilar is the case in A I B 

9 Radba Uobaa Datt v. Abbas All Blawai, 
(1931) 18 A I R All 994 = 188 I O 129 = 68 
All 612=1931 A Li 877 (P B). _ 

8 PataB Nath v. Ban Bahadur. (1996) 98 A I R 
Oadb 92=168 10 949=11 Lack 629=1986 
OWN 1160 (F B). 
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1934 All 620.^ Similarly ib has been held 
that an order allowing an amendmenb ot 
a plaint ia nob an order deciding a oaae 
witbin fche meaning of S. 115 : AIR 1933 
lAll 1^9.® We do nob think the fact that an 
appeal lies against an order made under 
|0. 9 , R. 13 refusing to grant an application 
to aeb aside an ex parte decree and that 
no appeal lies against an order granting 
|an application to set aside a decree ex¬ 
cludes the remedy by revision in the latter 
case, much more restricted though the 
remedy by revision is. It appears to ns 
unreasonable that there should be no 
power to revise an order made, it may be, 
entirely without jurisdiction merely because 
there is no appeal 

We therefore disallow the preliminary 
objection and hold that a revision appllca. 
tion will lie against an order of a Judge 
setting aside an ex parte decree under 
0. 9, B. 13. We have then to consider 
whether there has been in this case any 
such material irregularity in the exercise 
of jurisdiction as should compel us to 
interfere. We have come to the conclu¬ 
sion that the learned Judge in this case 
has so misdirected himself that in grant, 
ing the application to set aside the ex 
parte decree he baa acted with material 
irregularity within the meaning of 8.115, 
Civil P. C.; see 62 I A 267.® In this case 
the applicant was plaintiff and she sued 
for a declaration that she was validly 
divorced from her husband. The dispute 
was referred to arbitration and extension 
of time was granted until 20th Nov¬ 
ember. On 20th November plaintiff was 
present through her pleader but the 
defendant was not present and the refer, 
enoe was superseded. On 2l8t November 
the case was fixed for bearing for 3rd De. 
comber. Again the defendant was nob 
present and an ex parte decree was passed. 
On 7th December the defendant applied 
to have the ex parte decree set aside 
alleging various grounds for bis non. 
appearance. Affidavits were filed and on 
6th February the Judge made an order 
that persons who had filed affidavits 
should appear for cross-examination. No 
persons were cross examined and on the 

4. Gupta & Oo. V Ktipa Ram Brothers, (1934) 

21 A I R All 620=149 I 0 1183=1934 A L J 

881 (P B). 

5. DlUokh Rai v. DwaikS Dass, (1933) 20 A I R 

All 189=146 I 0 491=66 All 169 = 1933 

ALJ27. 

6. Atma Ram v. Beal Fxaead, (1936) S3 AIR FO 

186=16710894=63 lA 357=67 All 678 (FO). 


affidavits Havelivala A. J. 0. before whom 
the case then came allowed the applioa. 
tion and set aside the ex parte decree. 

Now the learned Judge makes a point 
of the faob that his predecessor made no 
order that the suit was to be put down 
for ex parte bearing. He says so twioo 
but orders are not made or required to be 
made that oases should be put down for 
ex parte hearing. The case was put down 
for bearing in the ordinary and proper 
way. The defendant failed to appear and 
the suit was decreed ex parte against 
him. He was to blame for his non. 
appearance and not the Court, as the 
learned Judge appears to bold. Then the 
learned Judge appears to think that it ie 
the duty of the Court to inform the defen. 
dant that the reference is superseded and 
the suit is put down for hearing. It is not 
of course the duty of the Court to inform 
the defendant but it is the duty of the 
defendant to keep himself informed of the 
Coart’s orders. To hold otherwise would 
be to bring the work of the Court on the 
civil side into confusion and to subject 
proceedings, already delayed sufficiently 
by the indifferenae or wilful default of 
defendants, to yet further delay. The 
opponent in these proceedings who was 
the defendant in the suit bad no adequate 
excuse for not keeping himself so informed. 
As the learned Judge has put upon the 
Court the blame that should have been put 
upon the defendant, we do nob think bis 
order is an order that can be supported. 
We think he has acted with material 
irregularity and we set aside bis order. As 
it is argued by the learned advocate for 
the opponent that it will now be open to 
him farther to argue before the Judge on 
the affidavits filed we make ib clear that 
our order setting aside the order of the 
learned Judge setting aside the ex parte 
decree is final and that the ex parte 
decree granted in the applicant’s favour 
stands unless and until ib is set aside by a 
Bench of this Court in an appeal which we 
are informed has been admitted to a 
regular bearing. This revision application 
is therefore granted with costs. Order 
accordingly. 

d.s./r.k. Application granted. 
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Davis J. C. 

'Emperor 

V. 

"Waroo and another. 

CrimiDal Eef. No. 274 of 1937. Decided 
on 22nd Noyenober 1937, reference made 
by Firafc Addl. Seas. Judge, Hyderabad 
(Sind), D/. 26th October 1937. 

(•) Criminal Trial — Commilment — Com¬ 
mitment caDDol bo quaebed roeretj becauee 
Seiiiont Judgo tbinks tbat there was no 
tufficient evidence on which accuecd could 
have been convicted. 

Oozemitmeat oacnot be quaebed merely on the 
groQ&d tbat epon the record there ^as so evl* 
desoe on which the aocneed could reaeosably have 
been oosvloted becauee this la a matter which 
ehould better be left to the Magiatrate who is try; 
Isg tbe.oaBe. IP 79 0 9] 

(b) Criminal Trial—Commilmenl—Accuied 
• leaiing water melons of value of six annae 
and inflicling injury which might have been 
fatal but in fact wae not so — Case can be 
tried by Magistrate himself and.committal to 
Sessions Judge is bad. 

The Magiatrate who having thepowera topunieh 
adequately lot an ofietce which 1b within hia 
jurlrdiotion faile to do ao and oommita the ao- 
euEcd to Seeelona Judge, faila to comply with the 
provUloDB of B. 264| Ctimfoal P# 0., ana toe 
committal may on that gionnd be held bad as 
being an error of laWs [P ® J 

Where therefore the property stolen la water 
melons of the value ol clx annas and an injary 
has been Inflicted by the aoensed, the mere laot 
that an Injury might have been fatal, when U is 
In fact not bo 1b no eoffiolent reaeon by Itself to 
commit the aocueed to the Oomt ol BesBion. A 
case ehould be coneJdered from the point of vleW| 
not of V7het iDjory might have been Inflloted but 
vrhat iniury was Id fact Inflloted t A 1 R 2997 
Sind Sa. flsi. on. [P79G9] 

Partabrai D. Punwani, Advocate. General 

— for the Crown, 

Order.—This is a reference from the 
First Additional Beesione Judge, Hyderabad, 
to tbie Court to quaeb the commitment to 
the Court of Beesionof two aconaed Waroo 
and Nuroo on ohargee under Ss. 382 and 
826,1. P. 0. on the ground that the Magia. 
trate who committed the acoueed to the 
Court of Beaeion oonld himaelf have puniebed 
the acoueed adequately if he had found 
that there was anfl&olent evidence to oon- 
Tlot them. The Additional SeBeiona Judge 
la alao of the opinion that the commit¬ 
ment la bad and ehould be quaahed beoaoae 
there la no anffioient evidence on which 
tho Moiisad could hkyo boon oonvioifld. 
1 would not quash this commitment merely 
on the ground tbat upon the record there 
was no evldenoe on which the aeoused 


could reasonably have been oouvioted 
because I think tbat tbia ia a matter 
which should better be left to the Magia-i 
trate who is trying the ease. But I do 
agree with the Additional Sessions Judge 
in hia opinion tbat tbia was clearly a ease 
in which the Magistrate could himaelf have 
adequately punished the accused, and there, 
fore it is a ease which should not have 
been committed to the Court of Session. It 
ia true tbat one of the accused bad one 
previous oonviotion and that a hatchet wae 
used in the cemmission of one of the 
offences charged. But each case must, 1 
think, be dealt with upon its own facta. 

Here the property stolen was water 
melons of the value of eis annas and it 
appears the accused might have killed the 
complainant if the injury inffioted bad 
been a very little nearer the main artery 
of the neck, But a miss is as good as a 
mile. Tbe mere fact tbat an injury might 
have been fatal, when it is not, is, in my 
opinion, no sufficient reason by itself to 
commit tbe accused to tbe Court of Ses¬ 
sions. A case should be considered from 
tbe point of view, not of wbat injury might 
have been inffioted but wbat injury was 
in fact inflicted. Tbe Additional Sessions 
Judge has referred to many oases including 
a recent case of this Gonrt in 318 L B 403,^ 
wherein it was held tbat tbe Magistrate 
who having tbe powers to punish ade- 
quately for an offence which ia within bis 
jurisdiction faila to do so. fails to comply 
with the provisions of S. 264, Criminal 
P. 0., and that the committal may on that 
ground be held bad as being an error of 
law. There is no reason to suppose that 
tbe law as laid down in this ruling ia 
wrong, and in my opinion it would apply 
to tbe facta of this case. Therefore, 

I accept the reference to this extent that 
1 would quash the commitment of tbe two 
accused and order the Magistrate to deal 
with the ease himself and dispose of it 
according to law. 

D.s./b.K. Commitment quashed. 


1 EmMior V. Ghous Bakah Abdol Babman. 
u” 97 ) 24 AIB Bind 89=167 I 0 879=88 
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Davis J. C. and Lobo J. 

Emperor 

V. 

Tlaji Gulab Shah Kadir Shah 

Accused. 

Criminal Acquittal Appeal No. 164/7 of 
1937, Decided on 20fch December 1937. 

(a) Criminal P C. (1898), S. 417 — Reason- 
abledoubt as toguilt of accused—High Court 
will not interfere with acquittal — Prosecu¬ 
tion must prove guilt of accused. 

Whorethereis a reasonable doubt as to the guilt 
of the accused, the High Court will not interfere 
with an acquittal in an appeal from an acquittal. 
Not will the Court forget that the burden of 
proof lies upon the prosecution. It is for the 
prosecution to prove the guilt of the accused; it is 
not for the accused to prove his innocence. The 
High Court will not interfere and reverse an order 
of acquittal merely because there is room for an 
honest difference of opinion, merely because upon 
ovidonoe the lower Appellate Court might have 
come to the conclusion that the accused was 
guilty, unless it Is quite clear that the Judge or 
Magistrate whose judgment of acquittal is ap* 
pealed against is wrong. It would in every case 
give careful consideration and due weight to the 

findings of the lower Court. S. 417 of Criminal 
P. C. is not intended to be used In every case in 
which the Government thinks that there should 
beaconvictioD. Itlsnotapower lightly to beused 
and should be used only where there is so reason* 
able doubt upon the record as to the guilt of the 
accused : A I R J93i P 0 9S? and (1935) A O 
<i63,Rel.on. [PSlOl.Qj 

(b) Bombay Abkari Act (5 of 1878). S. 43 
(b)—Burden of proof on prosecution does not 
shift until factum of possession is proved. 

The burden of proof on proseoutlon which 
shifts uudec proceedings uudet the Abkari Aot, 
does not shift until the faokam of possession is 
proved. [P 81 0 1 , 2 ) 

Partabrai D. Panwani, Advooafce-General 

— for the Crown. 

P. S. Sbahani — for Accused, 

Davis J. G. — This is an appsal by 
'Governmenfc againsb the aoqaittal in 
appeal by the Seoond Additional Sessions 
Judge of Hyderabad of one Haji Gulab 
Shah of an offenoe tinder S. 43 (a), Bom. 
bay Abkari Aot, of which he had been 
oonvioted by the First Glass Magistrate, 
Hyderabad, and for wbioh he had been 
sentenced to three months rigorous impri- 
sonment and a fine of Bs. 200 or iu default 
rigorous imprisonment for one month and 
a half. The decision in this ease turns 
upon a simple question of fact whether, 
when the aooueed was arrested by the 
Excise Officers on the night of 13th Jana- 
ary, he had 36 bottles of contraband 
liquor in his possession. The trial Oourt 
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found that he had ; the Appellate Court 
found that it was not so proyed, Henoe 
the appeal. The learned Advocate.General 
explained at the beginning of his argument 
that there was professional jealousy bet¬ 
ween the Excise Officers concerned in this 
case. On the one hand there were two 
officers put on special duty, the complain, 
ant Nabibaksh and Nihaloband and on the 
other hand there were the local officers 
Messrs. Aseudomal and Ellioot and in sup- 
port of this professional jealousy which 
was to explain and presumably to resolve 
the conflicting evidence in this case, the 
Advooate.General referred to Exs. 9, 10 
and 11. But the learned Advooate.General 
did not sufficiently appreciate the fact that 
his argument was an argument why we 
should reject rather than accept as he 
wished us to do, the judgment of the trial 
Court, for the Magistrate rejected the de. 
fence evidence as wholly made up because 
there was no such jealousy. The Magis- 
trate says : 

Besides it passes oomprehensioa why the spe- 
olsl pac&y people would shield Samar when he 
was being eeoured by the aooused on behalf of 
the same department uolesa they bad some pro* 
feseional jealousy with Mr. Asaudomal for which 

preaumptioo there ia no data.. . • . The 

defence ie thus wholly made up and I do not be* 
lieve It: 

yet the first thing the Advooate.General 
does is to refer us to such data. It appears 
quite clear that in this case the officers on 
special duty and the officers on ordinary 
duty were working at cross, purposes, for, 
it was the case of the prosecution that 
they arrested on the night of the 13th, the 
smuggler, the accused, who was an- 
doubtedly the informant of Assudomal and 
who had received from Assudomal an 
advance of Bs. 25 as an earnest of further 
payments to be made when Soomar, the 
smuggler, would be caught. It may well 
be that both the party on special duty and 
the party on ordinary duty were being 
double crossed by their informants who 
were smugglers and informers both, the 
accused, the smuggler, being the informant 
of Assudomal to catch his rival smuggler 
Soomar, while Soomar the smuggler, was 
the informant of the complainant, to catch 
his rival the aoonsed. But be this as it 
may, there appears to us such oonfiioting 
evidence in this case that it is unreason, 
able to ask us to set aside the judgment of 
the Additional Sessions Judge acquitting 
the accused. It appears to us that this 
appeal Is made on the prlnolpla that the 
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'benefit of the doubt is to be given not to 
'the accused but to the prosecution. 

The Advocate-General relies upon the 
general rule that the Criminal Procedure 
-Code does not distinguish between an 
appeal against an acquittal and an appeal 
against a conviction. He referred us to a 
case of this Court which he did not cite 
but he did not refer to the case in 56 All 
646,^ where the judgment of the Privy 
Council places certain qualifications upon 
the generality of this rule. For instance, 
in an appeal against a conviction it is only 
necessary to satisfy the Appellate Court 
that there is a reasonable doubt as to the 
guilt of the accused to induce the Appellate 
Court to interfere but when there is a rea¬ 
sonable doubt as to the guilt of the accused, 
"the Appellate Court will not interfere with 
an acquittal. Nor will the Court in this or 
any other proceedings forget that the bur¬ 
den of proof lies upon the prosecution. It 
' is for the prosecution to prove the guilt of 
I the accused; it is not for the accused to 
' prove his innocence and the burden of 
proof which the Advocate.General says 
shifts on proceedings under the Abkari Act 
does not shift until the factum of possession 
is proved. The attention of the learned 
Advocate-General is invited to the case in 

[1935) A C 462.2 

It is true that in this case the Additional 
Sessions Judge was himself an Appellate 
' Court and did not see the witnesses so that 
1 he has not that advantage over this Appel- 
'late Court which a trial Court possesses 
but we will not interfere and reverse an 
order of acquittal merely because there is 
' room for an honest difference of opinion, 
merely because upon the evidence the 
Judge might have come to the conclusion 
that the accused was guilty. We will not 
interfere unless it is quite clear to us that 
' the Judge or the Magistrate whoso judg- 
' ment of acquittal is appealed against is 
wrong and we must in every case, assuming 
that Government have appointed compe¬ 
tent judges and competent Magistrates, give 
careful consideration and due weight to the 
findings of the lower Courts. In this case 

1. Sheo Swamp v. Emperor, (1984) 21 A I E P 0 
227=1984 Or 0 1184=161 I 0 322=61 I A 
898=66 All 646 (P 0). 

9. Woolmington ▼. Director of Public Prosecu- 
tloiiB. (1986) A 0 462=104 L J K B 488=26 
Or App E 72=61 T Xi B 446=163 L T 232= 
79 8 J 401. 
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the Additional Sessions Judge has carefully 
considered the case for the defence, a case 
very summarily dealt with and dismissed 
by the trial Magistrate on a presumption 
which the Advocate-General himself at the 
outset of the case was prepared to show 
was wrong. The Additional Sessions Judge 
points out that it is improbable that the 
accused would be standing by the roadside 
some 15 paces from a railway station with 
36 bottles of liquor without any means of 
conveyance and this combined with the 
undoubted fact that the accused was acting 
on behalf of Assudomal to arrest Soomar 
whose house was nearby and who was 
known to the complainant, raised a real 
doubt in his mind as to the truth of the 
prosecution case. We cannot say there is 
anything unreasonable in this. 

It is true that both the complainant and 
Nihalchand and the two mashirs swear 
that the accused was arrested with these 
36 bottles in bis possession and against 
them is the evidence only of the two 
drivers of the cars in which the complain¬ 
ant and his party went to Kathar Station 
to arrest the accused and that one of 
these motor drivers stood surety for the 
accused. But we cannot say that this 
evidence combined with the evidence of 
Assudomal and Mangharam and the other 
circumstances of the case does not arouse 
in our minds, as it did in the mind of the 
learned Judge, a real doubt as to the truth 
of the prosecution case. Wp do not think 
it is intended that S. 417, Criminal P. C., 
should be used in every case where Govern¬ 
ment thinks there should be a conviction. 

It is not a power lightly to be used. It 
should, in our opinion, be used only when 
there can be no reasonable doubt upon the 
record as to the guilt of the accused, bear¬ 
ing in mind that when considering whether 
there is or is not such a doubt, the Appellate 
Court will bear in mind those rules both of 
justice and prudence to which the PrivyI 
Council in the case of Sheo Swarup^ refers. 
We therefore dismiss this appeal of Govern, 
ment. Order accordingly. 

B.m./r.E. Appeal dismissed. 
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Bhaivanida^ Jcthanand and another —• 

Appellants. 

V. 

Jetlisinq Ptamsing and others — 

Respondents. 

INlisc. Appeals Nos. 39 and 47 of 1936, 
Decided on 14th December 1937, against 
order of Rupchand Bilaram A. J. C., D/- 
6th August 1936. 

(a) Presidency-Towns Insolvency Act (1909;, 
S. 56 — Fraudulent preference — Transfer ir. 
favour of one creditor related to transferor — 
At time of transfer, transferor not able to pay 
debts from his own money — No evidence of 
any threat or coercive action by transferee 
creditor — Transfer amounts to fraudulent pre¬ 
ference. 

Where a person makes a transfer to one of the 
creditors who is related to him and at the time of 
the transfer the transferor is unable to pay bis 
debts as they become due from his own money and 
there is no evidence of any threat of any criminal 
proceedings or any coercive acvion taken or threa¬ 
tened by the transferee creditor, the transfer in 
these circumstances amounts to fraudulent pre¬ 
ference within meaning of S. 56 : .4 J i? 1928 P C 
71 and AIR 1934 Rang 17, Ref. [P 84 C 1] 

ij* (b) Partnership — Dissolution — No busi¬ 
ness after particular date does not amount to 
dissolution. 

A firm carries on business so long as its business 
debts remain undischarged. The mere fact that no 
new business was done after a particular date does 
not amount to a dissolution of the firm \ A 1 R 
1931 Sind 179 and AIR 1925 IHad 2249, Rel. on. 

[P 84 C 2] 

ift (c) Presidency - Towns Insolvency Act 
(1909), S. 9 — Members of joint Hindu family 
carrying on partnership business — Fraudulent 
transfer by managing partner of firm property 
to pay debt due by firm —Act of insolvency by 
such partner is act of insolvency on part of 
other partners also. 

Where members of a Joint Hindu family carry 
on paituership business and if the elder member 
of the family who is also the managing partner of 
the firm makes a fraudulent transfer of the firm 
property to pay a debt due by the firm, the act of 
insolvency constituted by the transfer is an act of 
insolvency on the part of the other partners also 
as the managing partner is an agent within the 
meaning of Explanation to S. 9. [P 85iC 1] 

if? (d) Presidency • Towns Insolvency Act 
(1909), S. 13 (4) (b) — Deposit, before adjudi¬ 
cation, of amount of debt due to petitioning 
creditors is not ‘‘sufficient cause". 

A deposit by the debtor before the date of adju¬ 
dication of the whole of the amount of debt due to 
petitioning creditors is not a “sufficient cause" 
within the meaning of S. 13 (4) (b) so as to refuse 
an order of adjudication. [P 85 C 1] 

(e) Presidency-Towns Insolvency Act (1909), 
S. 8 (2) — Third person whose title to property 
is affected by adjudication is person aggrieved 
— But he cannot succeed in appeal merely on 
ground of absence of notice by insolvency 
Court before adjudication. 


A third person whose title to property is affected 
by an adjudication order is a person aggrieved by 
it and is entitled to appeal from it. But he is- 
not entitled in any appeal under Clause (2) of 
S. 8 to succeed on the basis merely of absence of 
notice by the Insolvency Court before it passed the 
order appealed against. He can only urge that the 
circumstances of the case are such that it is highly 
inequitable and unjust that an order so vitally 
allecting his interests should have been passed^ 
behind his back and without notice to him and 
in circumstances when he had no means of know¬ 
ing of the existence of theproceedingsin which that 
order was passed against him. (P 85 C 2; P 86 C IJ 

Kodumal L. — for Insolvents. 

Fatehchand Assudamai —for Appellants' 

Pahlajsing B. Advani —for Bespondents. 

Lobo J. — On 6th August 1936, Eup- 
chand A. J. C. in case No. 15 of 1934, 
Insolvency Jurisdiction, passed an order 
adjudicating the firm of Kodumal Jetha- 
nand and its partners insolvents. The act 
of insolvency which the petitioning credi. 
tors pressed before the learned Judge in 
order to secure the order of adjudication is 
thus set out in their application under S. 12, 
Presidency-Towns Insolvency Act and in 
the learned Judge's order : 

That on or about 11th January 1934 the firm of 
Kodumal Jethanand through its principal partner 
Dwarkadas Jethanand made a transfer or assign¬ 
ment in favour of Bhojraj Nevandtam of all their 
rights and claims as mortgagees over the pro¬ 
perty .... by Seth Jassim Mahomed Budhai .... 
This transfer by the debtor firm through its prin¬ 
cipal partner Dwarkadas Jethanand was by way 
of fraudulent preference, as on the date of this 
transfer, the debtor firm was unable to pay its 
debts as they became due from their own money 
and the transfer was in favour of a close relative 
of Dwarkadas Jethanand being father-in-law of 
Ganeshdas. the son of Dwarkadas. The said trans¬ 
fer was with a view to give Bhojraj Nevandram 
. . . a preference over the other creditors of the 
firm. The consideration of the transfer was said 
to be Rs. 6000, Rs. 5000 of which was an old debt' 
due to Bhojraj Nevandram under two pro-notes of 
Rs. 2500 each executed by the firm in favour of 
the said Bhojraj Nevandram. 

In concluding his order, the learned Judge 
states as follows : 

I bold that the transfer was fraudulent and 
I adjudicate the firm of Kodumal Jethanand and 
its partners Dwarkadas, Ganeshdas, Bhawanidas 
and Jessaram as insolvents. 

Against this order two appeals have been 
presented. In Appeal No. 39 of 1936, the 
order of adjudication passed by the learned 
Judge is attacked by Bhawanidas and Jessa.- 
ram, sons of Jethanand and Ganeshdas, son 
of Dwarkadas. In Appeal No. 47 of 1936, 
the same order is attacked by Bhojraj 
Nevandram, the transferee, as a person 
aggrieved within the meaning of S. 8, Presi¬ 
dency-Towns Insolvency Act. In the pro- 
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ceedings before the learned Judge, no notice 
was issued to the transferee Bhojraj Nevand- 
ram, the appellant in Appeal No. 47, but 
Bhojraj Nevandram was admittedly a resi- 
dent of Karachi and closely connected with 
the members of the insolvent firm. It is 
not disputed that Bhojraj is the father-in- 
law of Ganeshdas, the son of Dwarkadas, 
the eldest member of the joint Hindu 
family consisting of three brothers Dwarka¬ 
das, Bhawanidas and Jessaram, and of 
Ganeshdas, the son of Dwarkadas. Nor is 
it disputed that Dwarkadas was the manag¬ 
ing partner of the firm of Kodumal Jetha- 
nand in Karachi. Another point which it 
is very necessary to bear in mind in deal¬ 
ing with the arguments which have been 
placed before us in these t\ o appeals by 
the learned advocates for the appellants is 
that in the proceedings before the learned 
Judge none of the insolvents ever appeared. 
Nor did they produce the books of account 
of the firm of Kodumal Jethanand. Com¬ 
menting upon this aspect of the case, the 

learned Judge states as follows : 

For reasons best known to the debtors none of 
them has come to Court to give evidence. From 
time to time they were summoned to produce their 
account books and the 6rst summons and subse¬ 
quent notices issued for that purpose were served 
in the ordinary course upon their advocates. For 
about ten hearings preceding the present heating 
their advocates accepted the summons and notices 
without demur. On the last notice being tendered 
to the learned advocates of the debtors calling 
upon them to produce the books in Court today 
they have thought fit to note on it that the 
debtors should be served personally. I am afraid 
this they could not do and I cannot accept the 
endorsement made by them on the notice as a 
good ground for excusing the debtors to produce 
their books in Court and I have no hesitation in 
holding that the account books of the debtors arc 
being purposely withheld from the Court and that 
if produced they would go greatly against the con¬ 
tention of the debtors. 

Yet another point which needs to be noted 
is that though the insolvents did not them¬ 
selves appear in these proceedings they 
were represented by advocates and the 
same firm of advocates appeared for Dwaka- 
das and the three appellants in Appeal 
No. 39 of 1936. 

We proceed to deal in the first instance 
with Appeal No. 39 of 1936. The learned 
advocates who appeared for tho appellants 
have placed four points before us : (1) that 
the transfer in favour of Bhojraj Nevan- 
dram was not a fraudulent preference 
and an act of insolvency within the meaning 
of S. 9, Presidency-Towns Insolvency Act ; 
(2) that even if it was a fraudulent pre¬ 
ference and an act of insolvency, it was the 
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act of an individual partner Dwarkadas 
after the dissolution of the firm and such 
an act cannot be regarded as an act of in. 
solvency on the part of the firm or of the 
other members thereof; (3) that as in this 
case the amount of the debt claimed by 
the petitioning creditors was deposited in 
Court before the date on which the learned 
Judge passed the order of adjudication, the 
learned Judge should have regarded this 
fact as “sufiicient cause” within the meaning 
of S. 13 (4) (b) for refusing an order of 
adjudication ; (4) that appellant Ganeshdas 
was not proved to be a partner in the firm 
of Kodumal Jethanand and therefore no 
order of adjudication could have been 
passed against him. We will deal with 
these points seriatim: 

The learned advocate for the appellants 
has referred us to Ss. 9 (c) and 56, Presi¬ 
dency-Towns Insolvency Act and has 
argued on the basis of tliese sections that 
the burden lay upon the petitioning credi¬ 
tors to establish tliat at tlie time of the 
transfer attacked as being a fraudulent 
preference, the debtors were unable to pay 
their debts as they became due from their 
own money and that the dominant inten¬ 
tion of the debtors in making the transfer 
was to give the creditor in question pre. 
ference. He has argued that the evidence 
on the record does not establish these two 
essential points. We cannot agree; we are 
of opinion that the evidence on tho record 
and the circumstances established afford 
ample ground for the inference that on 
the date of the transfer in question, 11th 
January 1934, the debtors were insolvent 
and unable to pay their debts as they be¬ 
came due and that the one and only inten- 
tion of effecting tlie transfer was to prefer 
the creditor Bhojraj Nevandram and thus 
commit a fraud upon the other creditors. 
This inference to our minds is irresistible 
and the appellants having failed to appear 
in these proceedings and to give evidence 
therein there is nothing to rebut it. ^ The 
evidence of Jethsing, one of the petitioning 
creditors, Ex. 13, and the evidence of 
Parsram former ’manager of the insolvent 
firm, Ex. 14, clearly establishes that tho 
debt in respect of which the transfer was 
made was an old debt; that evidence fur¬ 
ther establishes the fact that the transferee 
is closely connected with the transferors; 
it farther establishes that on 11th January 
1934 when the transfer was effected the 
firnn of Kodumal Jethanand was in insol¬ 
vent circumstances, that their debts far 
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exceeded theu- assets, that in fact besides The learned advocate for the appellants 
the property transferred to Bhojra] Nevand. next argued that in January 1934 the firm 
ram they had m January 1934 only two of Kodumal Jethanand had been dissolved* 
f Shikarpur worth that the transfer being one by Dwarkadas 

Ks. 4000 to Es. 5000 unencumbered, while alone it might afford good gi-ound for the 
their unsecured debts at that period adjudication of Dwarkadas as an insolvent 
amounted to more than Ks. 50,000. There but it could not be used against the appelJ 
IS no doubt in our minds therefore that on lants or the firm of Kodumal Jethanand as 
11th January 1934, the firm of Kodumal an act of insolvency justifying an order of 
Jethanand were insolvent and unable to adjudication against them. Now on the 
discharge their debts as they became due evidence on the record, the argument is 
from their own money. really without foundation. In fact, as the 


The learned advocate has argued that in 
any event the transfer was made under 
pressure from the creditor Bhojraj Nevand- 
ram and that there was no question of 
preference. This argument is based upon 
one sentence in the deposition of the peti. 
tioning creditor Jethsing who stated in 
examination.in-chief : 

When we went to Registrar’s office to register 
Ex. 13/2 Bhojraj came there and pressed the 
debtors to execute a sale deed in his favour in dis¬ 
charge of his debt. 

It is hardly open to the learned advocate 
on this flimsy basis to ask us to hold that 
the transfer was the effect of pressure 
brought to bear upon transferors and not 
undue preference of one creditor over the 
pthers. No questions were asked of Jethsing 
to explain what he meant by ‘pressure’; 
none of the appellants have stepped into 
the witness box to give evidence as to what 
kind of pressure was brought to bear upon 
Dwarkadas by the transferee, Dwarkadas 
himself has not appeared in the proceedings. 
iThere is no evidence of any threat of 
criminal proceedings or any coercive action 
taken or threatened by the creditor as a 
consequence of which the transfer was 
effected by the debtors. Eeference may be 
made in this connexion to the remarks of 
their Lordships of the Privy Council in 30 
Bom L R 290^ and to the case in 11 Bang 
489.^ The learned Judge held on the 
material before him, and in our opinion 
rightly held, that the transfer effected by 
the insolvents in favour of Bhojraj Nevand- 
ram on 11th January 1934, a certified copy 
of which is Ex. 13/5 in the case, was a 
fraudulent preference within the meaning 
of S. 66, Presidency-Towns Insolvency Act 
and an act of insolvency within the meaning 
9 (cX_ 

1. Sime Darby & Co. Ltd. v. Official Assignee, 
(1928) 15 AIR PO 77=107 I 0 233=30 
Bom L R 290 (P 0). 

-2. Adakammi Achi v. Official Assignee, (1934) 21 
air Bang 17=149 I 0 145=11 Rang 489. 


learned Judge points out, the appellants 
have seized upon stray statements in the 
evidence of Jethsing and Parsram as the 
basis of their argument. Jethsing has 
stated in his deposition: “Two months 
after execution of Ex. 13/1 they had closed 
their business.” Ex. 13/1 is dated 9-9-33. 
Parsram in his deposition stated ; 

After April 1933 I was winding up the business. 
The other branches had also stopped carrying on 
business and were winding up then. 

It is argued that this evidence establishes 
a dissolution of partnership prior to Janu¬ 
ary 1934. Now in the first place none of 
the appellants has chosen to go into the 
witness box to state that there was any 
dissolution of the partnership in writing or 
otherwise prior to January 1934. Not only 
so, but in Ex. 13/2, the sale deed executed 
by the appellants and Dwarkadas in favour 
of the petitioning creditors on 10th January 
1934, the vendors Dwarkadas Jethanand, 
Jessaram Jethanand, Bhawanidas Jetha¬ 
nand and Ganeshdas Dwarkadas have des¬ 
cribed themselves as constituting a joint 
Hindu family “carrying on business at 
Karachi, Bombay, Shikarpur and elsewhere 
in the name and style of Messrs. Kodumal 
Jethanand '. Twice in the preamble of this 
document it is definitely stated that the 
vendors 

are and have been carrying on business for several 
years jointly in the name and style of Kodumal 
Jethanand at Karachi, Bombay, Shikarpur and 
elsewhere. , 

Eurther even if it be conceded that no 
new business was transacted by the firm of 
Kodumal Jethanand after about April 1933, 
that fact alone does not amount to a dis¬ 
solution of the firm. In 25 S L E 322^ it 
was held that a firm carries on business so 
long as its business debts remain undis¬ 
charged. Reliance was placed in support of 
this proposition on the case in 48 Mad 795.* 

3. Chaturbhu] v. Firm of Kewalram, (1931) 18 

AIR Sind 179=134 I 0 996=25 SLR 322. 

4. Gokaldoss Qoverdhandoss v. Parry & Co., (1925) 

12 A I R Mad 1249=911 0 127=48 Mad 795 

=49 M L J 467. 
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It appears therefore that the firm of Kodu. 
mal Jethanand was undissolved in January 
1934; that Dwarkadas, the eldest member 
of the joint Hindu family consisting of the 
brothers and their nephew and managing 
jpartner of the firm of Kodumal Jethanand 
'in Karachi, was the authorized agent of the 
lother partners in the firm; that the pro. 
^perty transferred was in respect of a debt 
due by the firm; that the property trans- 
Iferred was property belonging to the firm 
and that Dwarkadas Jethanand was the 
agent of the other members of the firm with¬ 
in the meaning of the Explanation to S. 9, 
Presidency-Towns Insolvency Act so as to 
bind by his act the other members of the firm. 

The learned advocate next referred us to 
an order of the learned Judge appearing on 
pp. 8 and 9 of the paper book from which 
it appeared that on 3rd April 1936, long 
before the date of the order of adjudication, 
the appellants and the firm of Kodumal 
Jethanand had deposited in Court for with, 
drawal by the petitioning creditors uncon. 
ditionally the whole amount of the debt on 
the basis of which the petitioning creditors 
had filed their petition. The learned advo¬ 
cate referred us to S. 13 (4) (b), Presidency 
Towns.Insolvency Act and ax*gued that in 
view of this deposit the learned Judge 
should have exercised his discretion and 
refused to adjudicate the appellants and the 
firm of Kodumal Jethanand insolvent. But 
this can hardly be considered as sufficient 
cause” within the meaning of the section, 
for, it would be open to a petitioning credi¬ 
tor and a debtor sought to be adjudicated 
insolvent to collude with each other and use 
the Court as an instrument to commit a 
fraud upon the remaining body of creditors. 
The legal position of this point is made clear 
in Halsbury’s Laws of England (Hailsham 
Edition), Vol. 2, p. 84 where it is said: 

H the debtor can procure a substantial guarantee 
for the payment of his debts in full, this, it seems, 
^ould be a sufficient cause for the dismissal of a 
petition against him. 

Reference may also be made in this con¬ 
nexion to the case in (1910) 1 K B 825 
at p. 836, and to the case in 5 Rang 685.® 
The learned advocate has been unable to 
cite before us any case where a Court 
refused an order of adjudication and termi¬ 
nated insolvency proceedings because the 

-6, In re Gentry, tl910) 1KB 826=79 L J K B 
685=102 L T 668=17 Manson 104=64 8 J 

877=26 T L R 874. , ^ ^ 

6. M. E. Moolla & Sons Ltd. v. Chartwed B^k 
of India, Australia & China, (1928) 16 A I R 
86=107 I 0 860=6 Rtmg 686. 


debtor had paid into Court the debt due by 
him to the petitioning creditor alone. 

The last point urged by the learned advo¬ 
cate for the appellants is that Ganeshdas is 
not proved to have been a partner in the 
firm of Kodumal Jethanand and that there, 
fore the order of adjudication as against 
him is without jurisdiction. There is no 
substance in the argument. Ganeshdas has 
not stepped into the witness box to deny 
that he was a partner. Ganeshdas was one 
of the executants of Ex., 13/2 to which 
reference has been made above and in this 
document he is described as a member of a 
joint Hindu family and a member of the 
firm carrying on business at Karachi, 
Bombay, Shikarpur and elsewhere in the 
name and style of Messrs. Kodumal Jetba. 
nand. Ex. 13/2 was executed on 10th Janu¬ 
ary 1934. In our view the learned advocate 
has signally failed to satisfy us that the 
learned Judge was not justified in adjudi. 
eating insolvent the firm of Kodumal Jethaj 
nand, Dwarkadas and the three appellants 
and this appeal must in our opinion there¬ 
fore be dismissed with costs. 

We now proceed to deal with Appeal 
No. 47. The learned advocate who appear¬ 
ed for Bhojraj Nevandram contended that 
the transfer in favour of this appellant was 
a bona fide transaction; that no notice of 


jhe proceedings in insolvency had been 
jiven to Bhojraj Nevandram and that he 
ivas entirely ignorant of the existence of 
sUch proceedings; that he was equally ignor- 
int of the fact that the basis of the insol- 
rency proceedings was the transfer made to 
liim on 11th January 1934; that the order 
3 f the learned Judge in insolvency holding 
:he transfer to be a fraudulent preference 
svould be held binding upon him and^ that 
;his order, so vitally prejudicial to his inter¬ 
ests made behind his back, should be set 
:Lside by the Appellate Court and that he 
ehould be given a reasonable opportunity to 
place his case and his evidence before the 
Cnsolvency Court. Now no doubt the ap^l- 
taut is a person aggrieved by the order 
igainst which he appeals and there were 
^pen to him two remedies under S. 8, Presi- 
iency.Towns Insolvency Act. He could 
have asked the Insolvency Court to review, 
rescind or vary its order under Cl. (1/ of 
ibis section. Under Cl. (2) of the section he 
has a right of appeal from the order of the 
[earned Judge to the High Court. In (1879)1 
10 Ch D 3' it was held that a third p erson l 

'TTExTOrte LearoydTin w Foulda, (1879 )WCh D 
8=« L J Bk 17=89 L T 526=27 W R 277. 
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[whose title to property is affected by aa 
adjudication order is a person aggrieved by 
it and is entitled to appeal from it. The 
appellant took no action under Cl. (l) of 
,S. 8. He did not apply to the insolvency 
Court to review or rescind its order as he 
could have done within 30 days of the date 
of that order. Nor is he entitled in any 
appeal under Cl. (2) of S. 8 to succeed on 
the basis merely of absence of notice by the 
Insolvency Court before it passed the order 
appealed against. He can only urge before 
us that the circumstances of the case are 
such that it is highly inequitable and unjust 
that an order so vitally affecting his inter, 
ests should have been passed behind his 
back and without notice to him and in 
circumstances when he had no means of 
knowing of the existence of the proceedings 
in which that order was passed against him. 

In the present case however, it appears to 
us idle to contend that the appellant was 
placed in such a situation. On the contrary 
wo have every reason to hold that the 
appellant deliberately refrained from parti, 
cipating in the proceedings which culmi. 
nated in the order of adjudication. The 
appellant is a resident of Karachi; he is the 
father-in.lawof Ganeshdas, one of the part- 
ners of the firm of Kodumal Jethanand and 
son of its managing partner; the insolvency 
proceedings were pending for more than 
two years before the order appealed against 
was passed. The appellant has not dared 
to enter the witness box to affirm that he 
had no knowledge of the insolvency pro¬ 
ceedings. He has filed no affidavit even to 
this effect and in these circumstances it 
appears to us perfectly obvious that this is 
not a case of an order vitally affecting the 
appellant passed behind his back and in 
circumstances when he might have been in 
total ignorance of the proceedings in which 
the order was passed. It appears that this 
appellant as well as his relatives, the appel. 
lanta in Appeal No. 39 of 1936, deliberately 
did all in their power to obstruct the Insol¬ 
vency Court in these proceedings with the 
object thereafter of taking advantage of any 
flaw technical or otherwise and any lacuna 
in the proceedings occasioned by their 
failure to participate therein and their 
failure to place their books of account at the 
disposal of the Court. Wo have no hesita¬ 
tion in dismissing this appeal as well with 
costs. 

d.s./r.k. Appeals dismissed. 
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Davis J. C. and Haveliwala J. 

Abdul Ghani Nasurullah 
Applicant. 

V. 

Emperor. 

Criminal Revn. Appln. No. 281 of 1937, 
Decided on 13th January 1938, from order 
of Addl. City Magistrate, Karachi, D/- 21st 
September 1937. 

^ Penal Code (1860), S. 279 — Camel cart 
running parallel to and in tame direction as 
tram car—Tram driver driving fast but not at 
excessive speed—-Camel cart suddenly swerving 
to wrong side smd colliding with tram car— 
Tram driver cannot be convicted under S. 279. 

Under S. 279 the rashness or negligence shown 
must be what may fairly be descrit^ as criminal 
rashness or criminal negligence. There must be 
something more than mere error of judgment or 
mere carelessness. fP 87 0 2] 

A tram driver when running his car on the lines 
is entitled to expect that if other vehicles are on 
the lines, they will give passage to him, and will 
not obstruct his or£nary progress. Where there¬ 
fore a tram driver is driving his car at a fast but 
not at excessive speed and a camel cart or a bullock 
cart running parallel to it in the same direction 
suddenly swerves to the wrong side and collides 
with the tram car, the tram driver cannot be said 
to be rash or negligent within the meaning of 
S. 279 merely because he does not anticipate that 
the other vehicle would suddenly swerve to the 
wrong side Instead of to the right side. [P 87 0 1,2] 

Hiranand K. Vaswani — for Applicant. 

Parfcabrai D. Punwani, Advocate-Gene¬ 
ral — for the Crown. 

Davis J. C.—In this ease the applicant 
who is a driver of a tram car has been 
found guilty of an offence under S. 279, 
I. F. C. and sentenced to a fine of Rs. 20. 
Tried with this applicant was another 
accused, a driver of a camel cart. He also 
was fined Rs. 20 under the same section, 
the Magistrate having come to the conclu¬ 
sion that there was a collision in which 
both were to blame. Although we are 
reluctant to interfere with the judgments 
of Magistrates, we think that there was an 
important aspect of this case which was 
not brought to the notice of the learned 
Magistrate and which he has not therefore 
considered, and that this is a case where 
the benefit of a reasonable doubt should be 
given to the applicant. Now, we think the 
fact that the applicant is the driver of a 
tram car and was driving his tram oar 
upon a tram line must make some differ, 
ence in the consideration of his liability for 
an offence under S. 279,1. P. 0., because a 
tram driver drives his tram car upon the 
tram lines and he is entitled to expect 
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‘that other traffic so far as it can ^vill give 
way and will move from off the lines. He 
•cannot move his vehicle from off the tram 
lines. The main position in a case such as 
-this is summed up in Halsbury's Laws of 
England, Vol- 23, p. 643, para. 904 which 
is as follows : 

Though Tramway Companies have a statutory 
right to the use of a highway for the construction 
of tramlines and the running of tramway cars, 
this right is subject to a duty to take care that 
■the safety and convenience of the public are pre¬ 
served. They have no monopoly of the highway, 
and are bound to permit others to use it as freely 
as if there were no tramway except where they 
would be intercepting or interfering with the use 
of the tramway as such. They are subject to the 
same liability as the owners or drivers of other 
vehicles for driving recklessly or dangerously, or 
■for the use of defective apparatus. 

So far as Karachi is concerned, the right 
of the public is also reserved by S. 15, 
Karachi Tramways Act 2 of 1883 which 
says : 

Nothing in this Act, or in any bye-law made 
under this Act, shall take away or abridge the 
right of the public to pass along or across every or 
any part of any road along or across which any 
tramway is laid, whether on or oS the tramway, 
with carriages not having flange-wheels or wheels 
euitable to run on a grooved rail. 

On the other hand, the right of tram 
cars to the unobstructed use of the tram, 
ways is recognized by S. 19 of the Act 
which imposes a penalty on any person 
who without lawful excuse (the proof 
whereof shall lie on him) wilfully does or 
causes to be done anything in such a 
manner as to obstruct any carriage using 
the tramways. It is clear therefore, that 
it is the duty of any person driving another 
vehicle on the same road as that on which 
a. tram car is running not to bring his 
vehicle on the tram lines in front of the 
oar, so as to obstruct its ordinary progress. 
It follows then that a driver of a tram car 
while he must not drive negligently or 
rashly is entitled to expect that other 
traffic along the road will keep clear off, or 
remove itself from, the tramway line so far 
as is reasonably possible. This does not 
mean of course that a driver of a tramcar 
is entitled to travel with excessive speed, 
that he is entitled, for instance, to ignore a 
Mind man who is trying to cross the road 
or when he sees another vehicle is on the 
line and cannot get clear in time, that he is 
•entitled to hold on his way regardless of all 

E ar considerations. His position is pri¬ 
ced to this extent that he has acquired 
right by law to the use of the line and 


he 13 entitled to expect that if other vehi¬ 
cles are in the way that they will givel 
passage to him. Judged then from this 
point of view, it appears here that this 
tramcar was being driven by the applicant 
at a fast, but it is not alleged at an exces- 
sive speed, upon the tram line, and that 
there was nothing so far we can see upon 
the tram line directly in front of the tram- 
car but on the other line parallel to it a 
camel cart was proceeding in the same 
direction ; and it would appear that if the 
camel had not suddenly swerved to the 
wrong side instead of to the right side 
there would have been no collision. This 
being so, we do not think that it can be 
said that the driver of the tramcar was 
rash or negligent within the meaning of 
S. 279, I. P. C., merely because he did not 
anticipate that this camel would suddenly 
swerve to the wrong side instead of to the 
right side. He was entitled to expect that 
the camel cart would continue on its way 
or that if it made any effort to move, the 
effort would be directed towards moving 
away from the line upon which his car 
was proceeding and not moving across it. 
The mere fact that when he did see the 
camel swerve he put on his brakes but that 
there was not sufficient time to stop his 
car and avoid the collision is not sufficient 
to prove him guilty of culpable negligence. 
In our opinion in the circumstances of this 
case he was not to blame. 

Moreover, there is another aspect of the 
case with which, we think, the learned 
Magistrate has not sufficiently dealt and 
that is that under S. 279, I. P. O. the 
rashness or negligence shown must be what 
may fairly be described as criminaL rash¬ 
ness or criminal negligence. We are here 
dealing with a criminal offence and there, 
fore we think that before an accused can be 
convicted of an offence under this section, 
there must be something more than a mere 
error of judgment or we might say some¬ 
thing more than mere carelessness because 
the word “carelessness” is not used in 
8. 279, I. P. O. at all. The word ur¬ 
gent” is used and the word negligent is^a 
stronger word than the word careless . 
S. 279,1. P. 0., reads as follows : 

Whoever drives any vehicle, or rides, on any 
pnblio way in a manner so rash or negligent as to 
endanger human life, or to be likely to oause h^ 
or injury to any other person, shall bo punlsbed, 
with imprisonment of either description for a term 
which may extend to six months, or with fine 
which may ext^d to one thousand rupees, or wlfh. 
both. 
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So, it is not sufficient to say either the 
person has been merely rash or negligent to 
convict him of an offence. He must be 
rash or negligent within the meaning of 
S. 279, I. P. C. A cardinal principle in 
dealing with a case of this nature is, we 
think, that laid down by Alderson B. in 
(1856) 11 Ex 781^ at p. 784 and adopted by 
Brett J. in (1870) L R 5 C P 98' at p. 102: 

Each case must be judged in reference to the 
precautions, which, in respect to it, the ordinary 
experience of men has found to be sufficient, 
though the use of special or extraordinary pre¬ 
cautions might have prevented the particular acci¬ 
dent which happened. 

The question whether the accused's conduct 
amounted to culpable rashness or negligence there¬ 
fore depends directly on the question as to what is 
the amount of care and circumspection which a 
prudent and reasonable man would consider to be 
Bufficient upon all the circumstances of the case. 

And considering the circumstances in this 
case, we think we must bear in mind that 
the driver of the tramcar has certain rights 
or we might say certain privileges as to the 
use of the tract or line upon which his 
tramcar runs and which has been laid for 
that purpose. We think that when a driver 
of a tramcar sees either a camel cart or a 
bullock cart proceeding parallel with the 
tram lines, he must not necessarily antici. 
pate that when he passes the camel or 
bullocks they will swerve or move the 
wrong way instead of the right way or that 
he should go at so slow speed that he can 
under any circumstances pull up in time 
and avoid a possible collision. If he did, 
he would take so long in reaching his desti. 
nation that the services of the tramways 
would be disorganized and we do not think 
that such extreme care or circumspection 
can, under the circumstances, be expected 
from him. We do not wish it to be in- 
ferred from what we have said in this case 
that the driver of a tramcar is entitled to 
proceed at an excessive speed indifferent 
and regardless of the fate of any person or 
any vehicle upon the line. He is entitled 
only to act upon the reasonable assumption 
that persons and vehicles will, if possible, 
give him the right of way on the tract 
specially provided for him, but if it be clear 
to him that it is not probable nor possible 
that they will do so and if he continues on 
his way regardless of the danger of hurt, 
then the case will be very different. He 

1. Blyth V. Birmingham Waterworks Co.. (1856) 

11 Ex 781=26 LJ Ex 212=2 Jur (NS) 333= 

4 W R 294. 

2. Smith V. London and South Western Ey. Co,, 

(1870) L R 6 C P 98. 
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will not escape criminal liability under the- 
section. The Court will hold, taking all 
the circumstances into consideration, that 
he did not show that care and circumspec¬ 
tion which he, as a prudent and a reason¬ 
able driver of a tramcar should have shown. 
He will then be punishable as any other 
person for an offence under S. 279,1. P. 0. 

In view however of the particular cir¬ 
cumstances of this case, in view also of the 
fact that the learned Magistrate does not 
appear to have considered the question of 
the rights of the driver of a tramcar upon 
the tramway or the necessity for proof of 
negligence or rashness of the criminal 
nature required by the provisions of S. 279, 
I. P. 0., we think, it should be said that 
the prosecution have failed to prove their 
case or that at least there is a reasonable 
doubt as to the guilt of the accused to the 
benefit of which he is entitled. We think 
therefore we should interfere, set aside the 
conviction and sentence of the applicant 
and order the fine if paid to be refunded^ 
and we order accordingly. 

D.S./r.k. Conviction set aside. 
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Ahmedali Adamali and anothev 

Appellants. 

V. 

Emperor. 

Criminal Appeal No. 118 of 1937, Deei- 
ded on 14th January 1938, against convic¬ 
tion ^ and sentence passed by Addl. City 
Magistrate, Karachi, D/- 13th September 
1937. 

(a) Penal Code (1860), S. 499, Expl. 2— 
Where complaint is complaint of an individual 
as such, Expl. 2 has no application. 

According to Expl. 2, S. 499 if a collection 
or company of persons as such is defamed, one 
of their members may make a complaint on 
behalf of the collection or company of persons asa- 
whole but the defamation must be shown to be of 
all the persons in the association or collection, as 
such: the defamation is of the collection or asso¬ 
ciation as such. Where the complaint is the 
complaint of an individual as such, Expl. (2) has 
no application. [P ^ C 2} 

(b) Defamation—Defamatory matter against 
class of individuals—Descriptions in defamatory- 
matter capable of being, by innuendo, shown 
to be applicable to any one individual of that 
class—Such individual can maintain action in. 
respect of such defamatory matter. 

A defamatory matter may appear only to apply 
to a class of individuals ; yet, if the descriptions 
in such piatter are capable of being, by innuendo^. 
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sho'WQ to lie directly applicable to any one indivi- 
dual of that class, an action may be maintained by 
such individual in respect of the publication 
of such matter. If it is clear that the libel desig* 
nates the complainant in such a way as to let 
those who know him understand that he was the 
person meant, it is not necessary that all the 
world should understand the libel ; it is sufficient 
if those who know him can make out that he is 
the person meant: Case laio referred. 

[P 92 C 1, 2] 

Fateh Chand Assudomal —for Appellants, 

Parsram Tolaram, Asst. Public Prosecu¬ 
tor — for the Crown. 

Judgment. — The appellants in this 
case are the editors and publishers respec. 
tively of a Gujrati monthly journal “Age 
Kadam” published in Karachi, and they 
have been convicted of and hned each 
Bs. 250 for defaming the complainant as a 
member of the Dowdi Borah community 
of Karachi and as a member of graveyard 
committee of the same community. One 
Jagjiwan Pradhan, Hindu, was also tried 
with them as being the printer but he was 
acquitted by the Magistrate. I have heard 
arguments in this case at length. The 
publication of the magazine is not disputed 
nor is it disputed that the appellants are 
the editor and publisher of the magazine, 
nor was it seriously argued before me that 
the words, satan’s companions, rogues, 
rascals, Moulana’s slaves, hired Fidais, 
which appear in the alleged libel would 
not be highly defamatory of the complain¬ 
ant if applied to him, but it is argued that 
they do not apply and cannot fairly be 
applied to him. They apply to the hired 
goondas or hooligans shown in the picture 
behind the graveyard wall. 

The only points then that arise for my 
decision are; (l) whether the words and 
picture complained of are defamatory; 
(2) whether they are defamatory of the 
complainant and (3) whether any of the 
Exceptions to S. 499, I. P. G. apply. I find 
on the first two points in the affirmative, 
and on the third in the negative. 

Now, there appears to be a dispute in 
the Dowdi Borah community of Karachi 
between the orthodox and the reformers. 
One Hatim Alavi appears from his own 
evidence and the evidence of the complain¬ 
ant Fida Hussain Noorbhoy to be the 
leader of the reformers, and this Hatim 
Alavi and some 17 fellow members of the 
Ifonngmen’s Borah Association have been 
excommunicated by the Pir Sahib. There had 
been trouble and a oriminsl case about the 
entry of Hatim Alavi and hU companions 


to the mosque and there was trouble again 
on 7th May 1935 about the admission of 
Hatim Alavi and his companions on the 
occasion of the burial of Hatim Alavi’s 
mother; and the libel complained of 
appeared in the May-June number of 1936, 
about a year after the trouble at the grave¬ 
yard, on the occasion, as Hatim Alavi 
says in his evidence, of the twelfth month 
death ceremony of his mother. The 
writing and the pictures must then be 
read in the light of what happened and 
what was known to have happened among 
members of the Dowdi Borah community 
on 7th May 1935, until the date of the 
publication of the alleged libel in May- 
June of the following year. If it would 
then appear that the complainant as a 
member of the Dowdi Borah community 
or as a member of the graveyard commit¬ 
tee and in the light of what transpired on 
7th May 1935, was named by the accused 
to his fellow members of the orthodox 
Dowdi Borah community of Karachi as one 
of the companions of satan, as one of the 
rogues or rascals or slaves of the Maulana 
or a hired Fidai, referred to in the alleged 
libel, then clearly in the absence of proof 
of the application of any one of the Excep¬ 
tions the case against the accused is 
proved. 

Now the Magistrate is of the opinion 
that the accused named the complainant as 
one of the companions of satan, rogues, 
rascals and so on, shown as defending the 
graveyard and preventing the entry of the 
coffin in the lower picture; and it is quite 
clear that these words relate, so far as 
they are appropriate, to both pictures, to 
the upper picture which relates to tho 
trouble in Bombay in one case and to the 
lower picture which relates to the trouble- 
in Karachi on 7th May 1935 in another 
case. There can be no question about 
that. To make the publication even more 
pointed, it was made, as Hatim Alavi him¬ 
self says, on or about the date of the 
twelfth month ceremony of the death of 
his mother. The happenings on 7th May 
1936 must have been well known to the 
members of the Dowdi Borah community 
in Karachi and as the Magistrate hae 
pointed out, the picture given is substan.. 
tially a false picture of what in fact 
occurred. It is not necessary to accept the 
account given by the complAiQ^i^t in ite 
entirety to come to the conclusion that the 
picture shown on the cover of the maga¬ 
zine is a ^Ise picture. I attach no import* 
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anc 0 to any gloss or explanation given at 
p. 3 of the magazine. Readers when they 
eee the picture and read the words on the 
cover of the magazine are nob presumed to 
know what gloss or explanation is given on 
one page inside the covers. The writing 
and picture on the cover must be taken as 
they stand, and so far as they show, the 
sanctity and inviolability of the grave¬ 
yard, as the orthodox thought it, being 
protected by armed goondas or hooligans, 
it shows what is false and false to the 
knowledge of the members of the Borah 
community at Karachi, whether orthodox 
or reformers, present at the graveyard. 
Granted that the photo A published in the 
earlier issue of the magazine shows only 
the peaceful outward scene and not what 
was behind the walls, it is clear from the 
evidence of Lieut. Colonel Ziauddin that 
there were that day no companions of 
Satan, rogues, rascals, slaves or hirelings or 
armed goondas or hooligans to defend the 
graveyard, but members of the orthodox 
community greatly angered and probably 
excited at what they thought to be the 
proposed desecration of the graveyard, but 
generally speaking there were present to 
defend the graveyard ordinary decent 
members of the Karachi Borah community 
in no way comparable, for instance, with 
the Makranis who accompanied the funeral 
procession and who in one case, at least, 
appear to have jumped upon the walls with 
a view to effecting entry into the grave, 
yard. 

The fact that Lieut. Colonel Zianddin 
though not himself a Borah was allowed 
entry into the graveyard as a peacemaker 
shows the generally reasonable spirit of 
those present, and the fact that Lieut. 
Colonel Ziauddin was able without injury 
to himself to snatch an iron bar from one 
*‘virile” Borah appears to me to require 
some modihcation of his statement that the 
Borahs present were in a wild state of 
frenzy. The only quarrel he saw going on 
was between two outsiders whom he took 
for Makranis and had no right there and 
Borahs one of whom had an iron bar which 
Lieut. Colonel Ziauddin seized and brought 
away. He says he also saw cudgels, bam. 
boos and some heaps of stones gathered in 
the graveyard presumably for the purpose 
of resisting the entry of those who were 
excommunicated, but this does not in my 
opinion justify in any way the description 
and picture of those that day engag^ in 
4?]^eventing the entry of Hatim Alavi and 


his companions, including the accompany¬ 
ing Makranis, in the manner shown upon 
the cover of a magazine. Clearly the words 
and the picture are defamatory and in¬ 
tended to be defamatory of those members 
of the orthodox Borah community of 
Karachi who were present there that day 
to prevent the entry of Hatim Alavi and 
his companions, and the question then to 
be considered is whether the description and 
the known circumstances of the case point 
to the complainant as one of those com¬ 
panions of Satan, rogues, rascals and so on. 

Now in the charge the accused are 
charged with defaming the complainant by 
the publication of the words and picture 
complained of, as a member of the Dowdi 
Borah community and of the Kabristan 
Committee; and it is argued in defence, 
inter alia, that the Magistrate is wrong in 
his application of Explanation 2 to S. 499, 
I. P. 0., as he has failed to appreciate the 
meaning of the word “such” in Expln. 2. 
This Explanation is as follows: 

It may amount to defamation to make an im* 
putation concerning a company or an association 
or collection of persons as such ; 
so that if a collection or company of per¬ 
sons as such is defamed one of their 
members may make a complaint on behalf 
of the collection or company of persons as a 
whole, but the defamation must be shown' 
to be of all the persons in the association' 
or collection as such : the defamation is of: 
the collection or association as such, andj 
I think on this point the Magistrate has 
fallen into error, for, the complaint of the 
complainant is the complaint of an indivi¬ 
dual as such, and Expln. 2 has no applies, 
tion. In this case the charge really is that 
being alleged to be a companion of satan, 
rascal, rogue, slave and hireling, the com. 
plainant’s reputation as a decent man, as a 
member of the Dowdi Borah community 
and member of the graveyard committee 
has been lowered among his fellows, and if it 
is proved, as I think it is, that the publica¬ 
tion in the light of the surrounding circum¬ 
stances and in the light of the knowledge of 
what occurred on 7th May 1935 reason¬ 
ably to bo attributed to the members of 
his community, alleges the complainant’s 
presence as a companion of satan, rascal, 
rogue, a slave and hireling among those of 
that description gathered that day to pre. 
vent the entry of Hatim Alavi and his 
companions and to preserve the graveyard 
from desecration or what they thought was 
desecration, I do not see how the accused 
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can reasonably complain of their convic¬ 
tion on the charge as framed. 

It is true the Magistrate in the charge 
uses the word “such” but in a different 
context from that in which the word is 
used in Expln. 2—he says “such Borahs 
were satan's companions etc.”—and I think 
the charge when carefully read in the light 
of the complainant’s evidence shows an 
alleged libel upon the complainant as a 
member of the Borah community because 
he was present and objected to the entry 
of Hatim Alavi and his companions to the 
graveyard, and to the knowledge of the 
fellow members of his community the 
complainant was clearly one of those. The 
description by the complainant of himself 
as a member of Dowdi Borah community, 
as he admittedly is, and a member of the 
graveyard committee, as the Magistrate 
finds him to be, merely shows the capaci. 
ties in which he is alleged to be defamed. 
It is just as if another said his reputation 
as a Brahmin and as a gentleman or as a 
Christian and a gentleman had been injured. 
Therefore, I think Expln. 2 to S. 499, 
I. P. O. has nothing to do with and does 
not affect the merits of the Magistrate’s 
conclusions. 

Now, so far as the general law of defa. 
mation is concerned, reference may be 
made to the judgment of Buckland J. in a 
case referred to him, reported in 29 C W N 
904^ at p. 916. In that case the com. 
plainant complained that he had been 
defamed as an individual. There were 
therefore combined in one charge two in¬ 
compatible charges, a libel of the police 
force as such and the libel of the com¬ 
plainant as an individual, and the Judge 
was of the opinion that two such charges 
should not have been so combined and he 
set aside the conviction and ordered a 
retrial. On this point he said : 

Under B. 499, I. P. 0., whoever by words . . . . 
mifclrAa or publishes any imputation ooneemingany 
person, intending to harm or knowing or having 
reason to believe that such imputation will harm 
the reputation of such person Is said to defame 
that person. The person concerning whom the 
imputation la made, whom it Is intended to barm 
la his reputation, and who In consequence is 
dAfarriA^i ig the Same throughout. 

There Is confusion In these chargee betwmn the 
eomplainant and the police force at Ohar Manlar 
in relation to the various ingredients of the ohar^. 
It is charged that the complainant was defamed by 
imputations made concerning the police force at 

1. Pkatsp Ohandm Guha Boy v. Emperor, (1996) 
12 A I B Oal 1191=90 I 0 887=96 Or L J 
1689=99 OWN 904=49 0 Ii J 176. 


Char Maniar, and that the reputation intended to 
be harmed was that of the complainant and the 
police force. 

It is obvious that charges so framed do not con¬ 
form to the requirements of the definition. The 
defects seem to have originated in a failure to 
appreciateExpln-2 to the section and the principles 
applicable when the words making the imputation 
appear to be general expressions but the complaint 
is that they are directed against a particular indi¬ 
vidual. The Explanation in my opinion is intended 
to include a company or an association or coUeo- 
tion of ^rsons as such within the word “person" 
as used in the definition so that the latter should 
not be limited to individuals. In a case in which 
the Explanation is properly called into use the 
identity of the company or association or collec¬ 
tion of persons must be maintained throughout 
with reference to the imputation said to have been 
made concerning them as such, with the intention 
of harming their reputation so that thereby they 
are defamed. An imputation concerning a com¬ 
pany or association of persons as such—and the 
last two words of the Explanation are most mate¬ 
rial to its correct application—cannot by virtue of 
this Explanation justify a charge of defaming an 
individual, and a charge cannot combine the 
Explanation with the definition for such a purpose. 
Nor does it carry the matter any further to state 
as has been done by the charges in this case that 
the complainant was a member of the police force 
at Char Maniar, 

These charges seem to have assumed that the 
police force at Char Maniar is an association or 
collection of persons such as the Explanation con¬ 
templates : but without expressing any definite 
opinion on the point, as it does not direotly arise, 

I have considerable doubt whether such a view is 
correct. 34 Cal 662,2 which is some authority on 
the point, was a civil suit but that would not 
appear to affect the principle: vide the observations 
of Fletcher Moulton, L. J. in (1909) 2 KB 444® 
at page 460. 

In this case the petitioner is charged with hav¬ 
ing defamed an individual. The imputations in 
the charges are general expressions assuming that 
they concern the complainant. This would appear 
to be the ease notwithstanding the reference in the 
first to the District Magistrate and the Daroga, 
because neither of these officers, who are capable 
of identification, if the investigation referred to In 
the charge is specified, which has not been done, is 
the complainant in the case. As regards the 
second charge though no one is referred to by name 
or by reference to his office In the Imputations 
charged, the nature of the imputations is indica¬ 
tive of the fact that an Individual may be m^nt. 

It may be that the general natnre of the impu¬ 
tations has led to the confusion in the charges. 
There is no necessity for that to have occurred.. 

The learned Judge then goes on to con¬ 
sider the cardinal rule in proceedings for 
defamation : 

The cardinal rule is that the oSenoe consists In 
giving language which others knowing the olroum- 
stances would reasonably think to be defamatory 
of the person complaining of and injured by it: 

9. Aldridge ▼. Barrow, (1907) 84 Oal 669=11 

0 W N 680. . __ 

8. Jones v. Holton A Oo., (1909) 9 E B 444=76 
LJKB987. 
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per Lord Loreburn L. C. in (1910) A C 20> Lord 
Shaw of Dumferline in his speech cited (1826) 2 C 
& P 307,5 in which Abbott C. J. said : ‘The 
question for your consideration is whether you 
think the libel designates the plaintiff in such a 
way as to let those who knew him understand that 
he was the person meant. It is not necessary that 
all the world should understand the libel : it is 
sufficient if those who know the plaintiff can make 
out that he is the person meant.’ 

Following upon the rule so laid down, it 
becomes a matter of comparative indiffer¬ 
ence whether the words are general or 
refer to a specific individual, but lest this 
be taken too literally I should explain that 
it may be that an individual is as much 
defamed by words apparently only of more 
general application as by words referring to 
him by name. The test is that formulated 
by the learned Judges whose observations 
I have quoted. A very good instance of a 
case, where defamatory matter may appear 
only to apply to a class of individuals, yet if 
the descriptions in such matter are capable 
of being, by innuendo, shown to be directly 
applicable to any one individual of that 
class an action may be maintained by such 
individual in respect of the publication of 
such matter, is to be found in (1848) 1 
H L C 637.® The defamatory matter is 
too long to be reproduced here seriatim : all 
that I need quote are a passage from the 
judgment of Lord Cottenham, L. C.: 

If a party can publish a libel so framed as to 
describe individuals, though not-naming them, 
and not specifically describing them by any express 
form of words, but still so describing them that it 
is known who they are, as the jurors have found 
it to be here, and if those who must be acquainted 
with the circumstances connected with the party 
described may also come to the same conclusion, 
and may have no doubt that the writer of the 
libel intended to mean those individuals, it would 
be opening a very wide door to defamation, if 
parties suffering all the inconvenience of being 
libelled were not permitted to have that protection 
which the law affords. If they are so described 
that they are known to all their neighbours as 
being the parties alluded to, and if they are able 
to prove to the satisfaction of a jury that the party 
writing the libel did intend to allude to them, it 
would be unfortunate to find the law in a state 
which would prevent the party being protected 
against such libels 

and the following passage which is to be 
found in the judgment of Lord Campbell : 

The first objection which has been relied on by 
the counsel for the plaintiff in error, who certainly 
has argued the case with his usual ability, and 
has brought forward all the arguments that learn¬ 
ing and talent could supply : the first objection is 
that this libel applies to a class of persons, and 

’4. Hulton & Co. V. Jones, (1910) A C 20=79 L J 
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• 6. Bourke v. Warren, (1826) 2 C & P 307. 

6. Le Fanu v. Malcolmsou, (1848) 1 H L C .637. 


that therefore an individual cannot apply it to 
himself. 

Now I am of opinion that that is contrary to 
all reason, and is not supported by any authority. 
It may well happen that the singular number is 
used : and where a class is described, it may very 
well be that the slander refers to a particular 
individual. That is a matter of which evidence is 
to be laid before the jury, and the jurors are to 
determine whether, when a class is referred to, tbe- 
individual who complains that the slander applied 
to him is, in point of fact, justified in making 
such complaint. That is clearly a reasonable 
principle, because whether a man is called by one 
name, or whether he is called by another, or whe¬ 
ther he is described by a pretended description of a 
class to which be is known to belong, if those who 
look on, know well who is aimed at, the very same 
injury is inflicted, the very same thing is in fact 
done as would be done if his name and Christian 
name were ten times repeated. 

If therefore it is clear the libel in this 
case, namely the words and picture, desig. 
Date the plaintiff in such a way as to let 
those who know him understand that hej 
was the person meant, it is not necessaryi 
that all the world should understand tha 
libel; it is sufficient if those who know him 
can make out that he is the person meant 
—the conviction against the accused is 
proper and must be upheld. We are not 
concerned here with a case where some out 
of many have been libelled so that it is not 
clear who out of those many the libel 
identifies as in one class of cases. We are 
also not concerned with a case such as the 
case in 1 Pat 414,^ where four constables 
brought a complaint of defamation but 
failed because the libel attacked only two 
of their members and not all four, and ik 
was not clear which two of the four were 
libelled. It is not the case of the complain¬ 
ant that the words and picture complained 
of libelled some only of those Borahs pre¬ 
sent to resist the entrance of Hatim Alavl 
and his fellows, but it is his case essentially 
that all those members of the orthodox 
Borah community of Karachi present who 
resisted the entry are libelled by the words 
and picture and that he was among them, 
particularly as he among them was a 
member of the graveyard committee, and 
therefore necessarily present and concerned 
with the events of that day. Nor is the 
case in 55 Cal 1280,® to which I have been 
referred by the learned advocate for the 
appellants of much as sistance, nor the case 

7. Government Advocate, Bihar and Orissa v. 

Gopalbandhu Das, (1922) 9 A I B Pat 101— 
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in 26 Mad 43.® Nor are we concerned with 
the class of case illustrated by 29 S L R 
39,^® where a member of this same com¬ 
munity brought a complaint for defamation 
and failed because he was not the person 
defamed. 

The case of the complainant is that he 
himself was defamed and if, as is suggested 
by the advocate for the defence in Court, 
the person defamed is the Mullaji Sahib or 
his agents who employed those goondas, 
then the libel should have said so instead 
of taking refuge in what they believed to 
be a vague and safe but defamatory ob- 
scurity. What is to be considered is whe¬ 
ther the complainant himself is defamed 
either in general or special terms. It is 
clear he is not named nor is his likeness to 
be found among those armed Borahs behind 
the wall, and it is clear he must show by 
evidence that the events of the day known 
to the members of his community and his 
own position in that community would 
clearly point to the libel as directed against 
him either alone or among others. 

Now it is the case of the defence, or 
rather the case of Hatim Alavi, that there 
is no graveyard committee of which the 
•complainant was a member and which 
would render his presence at the graveyard 
on the day in question necessary : but the 
Magistrate has found, and I agree with his 
finding, that there was such a committee 
and the complainant was a member of it. 
There is the evidence of the complainant 
himself that there is a Kabristan Commit¬ 
tee and he is a member of it. There is the 
evidence of Hussainbhoy Ismailji, a man of 
sixty-two years of age, an Honorary First 
-Class Magistrate and a member of the 
Borah Jamait to the same effect. There is 
the evidence of Ebrahimji Karimji, the 
secretary of the Kabristan Committee who 
produced the account books. I do not 
think it material for this case whether the 
committee maintains its minutes in a pro¬ 
per form, but it is clear that some autho¬ 
rity must control the graveyard of this 
community, and to me the evidence ^ of 
Hatim Alavi on this point appears evasive 
•and unsatisfactory. It is also significant 
that his brother Muhammadali Alavi, the 
writer of the letter asking for permission 
for the burial of his mother in the grave- 

9. H. K. Beauchamp v. O. M. J. Moore. (1903) 26 
Mad 48=^2 Weir 232=12 M li J 418. 

10. HossainbboT Xemalljl v. Emperor, (1986) 22 
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yard, which permission the complainant 
himself wrote out, and which the com¬ 
plainant himself says was given on condi¬ 
tion that those excommunicated should not 
enter the graveyard, did not come as a 
witness. The evidence of Hussainbhoy 
Ismailji, the Honorary Magistrate above 
referred to, shows that the complainant 
was concerned with th© burial of 7fch May 
and this Honorary Magistrate advised the 
complainant to go to the graveyard. It is 
true that the witness considered the 
picture and writing defamed the whole of 
the Jamait, and the witness Abdul Karim 
Noorbhoy considered the words and picture 
referred to defamed the whole of the 
Dowdi Borah community of Karachi as 
well as the Kabristan Committee, but this 
does not in my opinion affect the case or 
give the accused a good defence. 

It is the case of the complainant that he 
as an individual member of the community 
and the graveyard committee was defamed. 
The simple point is whether this picture 
and the writing pointed clearly even among 
others to the complainant. There is ample 
material on the record on which a jury 
could find they did. The Magistrate so 
finds, and I agree with him. That being 
so, it appears to me the case is concluded 
against the accused. There is nothing in 
the circumstances of the case which can 
justify the scurrilous nature of the words 
used, nor, in my opinion, can there be any 
room for the application of any of the 
exceptions. The libel is a scurrilous and 
malicious libel. There can be hero no 
defence based on good faith, and it appears 
to me a matter of regret that a man of the 
position of Hatim Alavi should for a cause 
which he appears to hold so noble and so 
dear, bo prepared to stoop so low. My 
attention has been drawn to a consent 
decree in the High Court of Bombay in 
which a dispute between Borahs in 
Bombay was decided by a suit brought by 
those aggrieved, as Hatim Alavi feels he is 
aggrieved, in a decent and seemly manner. 

I suggest therefore that it is in the public 
interest that the reformers seek a remedy 
for their grievances not by direct action 
but by a suit in a Civil Coui^t and that 
they cease to adopt methods which may 
lead to violence and to consequences which 
all one day may bitterly regret. The pre. 
sence of Makranis at the graveyard that 
day, purjwrting to be on the side of the 
reformers and the evidence of Lieut. Colonel 
Ziauddin, show clearly the dangers which 
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attend the avoidance of the Civil Court. 
The conviction and sentences are confirmed 
and the appeal dismissed. 

D.s ./e ,K. Appeal dism issed. 
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Davis J. C. akd Lobo J. 

Jhngo Kandcro — Appellant. 

V. 

Emperor. 

Criminal Appeal No. 123 of 1937, De¬ 
cided on 12th November 1937, against 
judgment of Addl. Sess. Judge, Larkana, 
D/- 22nd June 1937. 

(a) Evidence Act (1872), Ss. 10, 30 — Con- 
iession of person who is dead and not brought 
to trial is not admissible under S. 30 — It can¬ 
not also be admitted under S. 10 — S. 10 does 
not apply to confession made, after conspiracy 
and acts done in pursuance thereof are at 
an end. 

The confession of a person who is dead and has 
never been brought to trial is not admissible under 
S. 30 as the confession of a co-accused. Nor can it 
be admitted under S. 10, because S. 10 applies to 
acts done in furtherance of a conspiracy or which 
bear some relation to the conspiracy and does not 
apply to a confession made after the conspiracy, 
and the acts done in pursuance thereof were at 
an end. S. 10 cannot be extended to cover the 
case of a confession of a person who was co-accused 
or who might have been a co-accused on the charge 
of conspiracy and the offences which were its pur¬ 
pose or committed in pursuance of it : 25 Bom 
L R 246 and 38 Cal 169, Bel. on; AIR 2935 Cal 
26, Dissent. [P 96 C 1] 

(b) Criminal Trial — Murder — Evidence — 
Dying declaration by deceased indicating exis¬ 
tence of conspiracy to wrongly implicate parti¬ 
cular person—High Court would not rely on 
evidence of witnesses so conspiring unless there 
is other evidence to enable it to distinguish the 
true from the false. 

\Yhere from the dying declaration made by a 
person, who is alleged to have been murdered, it 
appears that there wasclearlyaconspivacy wrongly 
to implicate a particular person, the High Court 
before it would rely on the evidence of witnesses 
who have so conspired, and who have had such an 
influence over the deceased making a dying decla¬ 
ration that they could have induced him to make 
a particular dying declaration to suit their pur¬ 
pose, must have some other evidence before it 
which would enable it to distinguish the true 
from the false. [P 97 C 1] 

Gobindram H. — for Appellant. 

Partabrai D. Punwani, Advocate.Gene¬ 
ral — for the Crown. 

Davis J. C. — This is an appeal against 
tba judgment of the learned Additional 
Sessions Judge, Larkana, -who has convicted 
the appellant Dengo ^alad Kandero of the 


murder of one Eahimbux under very brutaJ 
circumstances in the garden of one Rah. 
matullah near the village of Dadu Hullio 
on 5th May 1936 and has sentenced Dengc- 
to transportation for life. Tried also with 
Dengo was one other person Amin, who, 
the case for the prosecution was, had 
incited Dengo and another Haji, who died 
before he could be brought to trial, to com¬ 
mit this murder of Eahimbux and it was- 
on the basis of this concerted action that 
these two accused Dengo and Amin were 
charged with conspiracy. The learned 
Judge acquitted Amin on all charges and 
he acquitted Dengo of the charge of conspir 
racy because he thought there was no evi¬ 
dence of any substance to support it and. 
because he thought that as the accused bad. 
been convicted of the substantive offence, 
the charge of conspiracy was superfluous. 
Incidentally a man cannot be convicted of 
conspiracy with himself. 

We have heard very careful arguments 
in this case. We have carefully considered 
them and after hearing, given them our 
best consideration. We have come to the 
conclusion that as the evidence was not 
sufficient to convict Amin, as clearly it was 
not sufficient, so it follows that it cannot 
be sufficient to convict Dengo, unless there 
is further evidence which would satisfy us 
that, while all the witnesses, Alihassan, 
Jurial, Habibullah, Karimdad and Chhutal 
give false evidence against Amin, their evi¬ 
dence against Dengo is true; so that, while 
we reject their evidence against Amin, we 
can accept it as regards Dengo. But the 
only other evidence we can find is the evi¬ 
dence of the bania Hotalmal who says that 
when he went to the field between 1 and 
2 o’clock and questioned the dying man, 
he implicated only Haji and Dengo and 
not Amin. But again this Hotalmal lends 
himself to support a false case by his 
signature on the dying declaration recorded 
by the Sub.Inspector in his presence., 
wherein Eahimbux is made to implicate 
both Haji and Dengo and Amin too, and 
we think that a witness who can be in¬ 
duced to act as he has acted under the cir¬ 
cumstances, is not a person upon whom 
very great reliance can be placed and if 
we cannot place very great reliance upon 
Hotalmal, there is no evidence sufficiently 
strong to support the evidence of Alihassan, 
Jurial and Habibullah and other witness^ 
against Dengo who, so far as they impli¬ 
cated Amin, we consider deliberately gave 
false evidence. Therefore upon the case as- 
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put before us we come to the conclusion 
that the only proper course to take is to 
acquit Dengo because the prosecution have 
failed, upon the evidence brought before 
the Court, to prove his guilt. 

Now the case for the prosecution is that 
one deceased Rahimbux who lived in the 
village of Dadu Hullio in Kambar Taluka, 
was cultivating the garden land of Eahmat- 
ullah and on 5th j\Iay his maternal uncle 
Jurial took his mid-day meal to the field 
and when he approached it, ho saw to his 
horror Dengo and Haji striking Eahimbux 
vyith axes while Amin stood there inciting 
them to strike and kill. He called out to 
the assailants and his call apparently 
brought upon the scene another uncle of 
Eahimbux, Habibullah, who by chance was 
collecting Babul pods on a tree near by. 
Both Jurial and Habibullah went forward 
to where the accused were attacking the 
deceased, but they were frightened by the 
threats of the accused and kept away. 
After the accused had gone, however, Jurial 
and Habibullah picked up the deceased, 
who had fallen into the cistern of the well 
and placed him upon a mattress in the 
landhi. He was terribly injured, having 
17 injuries upon his body, but he was able 
according to both Habibullah and Jurial 
to tell them that he was attacked by Dengo 
and Haji while Amin incited them. Habib, 
ullah stayed by Eahimbux while Jurial 
hastened to the village to the otak of one 
Alihassan a relation and told him of what 
had happened. Chhutal and Karimdad 
other relations were sitting with Alihassan 
and all three went at once to the field 
where Eahimbux was lying. Eahimbux, 
according to the prosecution again named 
Haji, Dengo and Amin and told them of 
the manner of his assault and Alihassan 
left for Kambar to make the first report 
which he did at 7 o’clock in the evening. 
Shortly after this at about 8 o'clock the 
Snb-Inspector arrived at the scene of 
offence. Before Alihassan left however, he 
told Jurial to bring Hotalmal and Bakhsho. 
maJ, two Hindus so that Eahimbux could 
tell not only his relations and fellow 
Mnssalmans of what had been done but 
two Hindus also. When the Sub-Inspector 
arrived, he took down the dying declaration 
of Eahimbux in which he implicated these 
three men as bis assailants and sent the 
deceased to Kambar dispensary. Dengo 
and Haji were arrested that very night, 
but early that morning i^himbux being, it 
appeared, in danger of bis life the Medical 


Officer sent for the Third Class Magistrate 
of Kambar, who recorded the dying declara- 
tion of Eahimbux shortly before 4 o’clocli 
in the morning. On the evening of the 
same day at about 7 o’clock Eahimbux 
died. Amin was not arrested until the 9th. 

Now, there can be no doubt that Eahim¬ 
bux died of the injuries that were inflicted 
upon him some time on the morning of 
oth May and there appears no reason to 
doubt the truth of the prosecution case to 
this extent that he was attacked while he 
was lying down, because there are no less 
than 17 injuries upon him and most of 
these injuries are upon his left side. The 
important question to consider, as the 
learned Judge says, is whether these accused 
caused these dreadful injuries and he has 
come to the conclusion that so far as Dengo 
is concerned, the evidence of Habibullah 
and Jurial is true and that this evidence is 
corroborated by the evidence of other wit. 
nesses, wlio came upon the scene, by the 
dying declaration of Eahimbux made ta 
the Sub-Inspector and to the Magistrate. 
But the learned Judge does not seem to us. 
Bufiiciently to consider the circumstances 
of this case or to explain why if he acquits 
Amin as he has done, ho can upon much 
the same evidence convict Dengo of this 
very serious offence. He, and apparently 
the assessors too are of the opinion that 
.Jurial and Habibullah are true eye-wit¬ 
nesses, but he has not explained to us, 
nor does he appear to have considered how 
it came to pass that just on this day two 
uncles of this unfortunate Eahimbux should 
be present at the scene of offence and have 
witnessed the assault. Jurial says that he 
was bringing the mid-day meal to Eahim- 
bux who was cultivating EahmatuUah's 
garden land, but Jurial does not live with 
Eahmatullah and when we consider the 
evidence of Jurial on this question of why 
it was that on that day of all days he was 
taking Eahimbux’s food to him we can 
only say that we find it extremely unsatis¬ 
factory; nor can we see that the evidence 
of Habibullah as to why he should just 
that day be collecting pods from a Babul 
tree so close at hand, was any more satis¬ 
factory than the evidence of Jurial. 

The learned Judge himself has rejected 
the evidence of Habibullah and Jurial so 
far as it has implicated Amin. We cannot 
see how he can justify hie rejection of the 
evidence as regards Amin and justify its 
acceptance as regards Dengo, the accused; 
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nor can we see that he has sufficiently con¬ 
sidered the delay which admittedly took 
place in this case before the first information 
was recorded. The first information shows 
that it was recorded by Alihassan at 
7 o’clock, but Kambar is only 4 miles 
away from the place where this crime took 
place and if it took place at noon—and 
Hotalmal says that he came to the field 
between 1 o’clock and 2—this delay of 
7 hours appears to us unexplained and that 
the only true and likely explanation of this 
delay is that this Jurial and Habibullah 
and others were making inquiries and were 
making up a case against Amin, Haji and 
Dengo. 

Alihassan gives in his first complaint a 
motive for the attack upon Eahimbux, 
which we find far fetched and which we 
see, the learned Judge himself has been 
unable to accept. There was some quarrel 
apparently between Alihassan and a Fir a 
relation of Amin, and Alihassan brings in 
Amin in his first information because of 
this and explains the complicity of Haji 
and Dengo in the crime as they were 
^‘Murids” or followers of this Fir but, the 
learned Judge has referred to some other 
motive as the possible motive of the crime— 
trouble about a woman, about the wife of 
Dengo and her familiarity with Kabimbux 
and he has admitted upon the record a 
confession made by Haji to the Magistrate 
in which this motive for the crime is given. 
Though when he admitted this confession 
he appears to have been of the opinion that 
it was admissible evidence, thereafter ho 
appears to have changed his mind, for he 
does not refer to it in his judgment. In 
view of the fact that Haji was dead and 
was never brought to trial, clearly this 
confession would not be admissible under 
S. 30 as the confession of the co-accused. 
Nor, if it was admitted, do we think it 
could bo admitted under S. 10, because 
S. 10 applies to acts done in furtherance 
of a conspiracy or which bear some rela- 
jtion to the conspiracy and cannot be said 
ito apply to a confession made after the 
conspiracy and the acts done in pursuance 
thereof were at an end and the accused is 
challaned on this very charge. Wo do not 
think the words of S. 10 can be extended 
to cover the case of the confession of a 
person who was co-accused or who might 
have been a co-accused on the charge of 
conspiracy and the offences which were 
its purpose or committed in pursuance of 
it. We refer to the cases in 25 Bom L R 


248^ and 38 Cal 169^ in support of this 
view. The judgment in the case reported in 
AIR 1^935 Cal 26^ does not refer to 38 
Cal 169^ and is not a case reported in the 
authorized law reports. We do not think 
it is correct ruling and we do not follow it. 
But the learned Judge, as we have pointed 
out, has not relied in his judgment upon 
this confession of Haji, nor do we think 
it should in any way be allowed to affect 
the case. This being so, we find our. 
selves referred again to the evidence of 
Habibullah, Jurial, Alihassan, Chhutal 
and Karimdad and the dying declaration 
of the deceased made to the police, the 
Sub-Inspector and the Magistrate. In 
addition we find no evidence of adequate 
motive explaining this crime. Evidence of 
motive of course is not always necessary, 
but evidence of motive or evidence of an 
adequate motive does assist and we have 
not in this case that assistance. Therefore, 
the other evidence must be such as to 
leave no real doubt in our mind that the 
accused is guilty. 

Now, according to the evidence of .Jurial 
he went to fetch Alihassan and brought 
back Karimdad and Chhutal and both 
Karimdad and Chhutal say that Rahimbux 
implicated all three accused and where the 
learned Judge says in his judgment that 
Karimdad does not say that Rahimbux 
mentioned the name of Amin, he is wrong 
because we have carefully referred to the 
evidence of Karimdad and find he does. 
The learned Judge has therefore rejected 
the evidence of Alihassan and Chhutal as 
regards Amin and has not rejected the evi¬ 
dence of Karimdad because he says he does 
not implicate Amin, but he should have 
rejected the evidence of Karimdad because 
he does implicate Amin. The evidence of 
Karimdad is no better than the evidence 
of the others. We reject therefore the 
evidence of Jurial, Habibullah, Karimdad 
and Chhutal so far as they implicate Amin 
and so far as they implicate Dengo. The 
evidence of Alihassan quite clearly is the 
evidence of a man who had some quarrel 
or who imagines he had some quarrel with 
Amin or with the Fir. We think his evi¬ 
dence the least reliable of all, so that at 

1. Emperor v. Keshav Narayan, (1923) 26 Bom 

Ij R 248. 

2. Emperor v. Abani Bhushan, (1910) 38 Cal 169 

=810 770=15 OWN 25=11 Cr Ii J 710. 

3. Kunjlal Gbose v. Emperor, (1936) 22 A I R 

Cal 26=1935 Cr 0 40=155 10 261=36 CrL J 

678=38 OWN 1015. 
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last we come to the evidence of Hotalmal. 
It was urged by the learned Advocate 
General that Hotalmal is a true witness 
because he says that when he first went to 
the field and spoke to Rahimbux, Rahim, 
bux implicated only Haji and Dengo. It 
may be that in this matter Hotalmal speaks 
the truth, but if he speaks the truth in 
this matter then it is improbable that 
Jurial saw the assault upon Rahimbux 
because Hotalmal explains how Jurial 
passed his shop going to fetch Alihassan 
and yet did not mention the names of the 
assailants. We think this rather shows 
that Jurial when he first went to fetch Ali- 
hassan did not know the names of the 
assailants, but if Hotalmal speaks the truth 
when he says that Rahimbux implicated 
only Haji and Dengo and if what he says 
is true, then we must come to the conclu¬ 
sion that Jurial, Habibullah, Alihassan 
Ohhutal and Karimdad have all falsely and 
wrongly implicated Amin and further they 
have been able to induce the dying man 
wrongly to implicate Amin because in the 
dying declaration recorded by the Sub- 
Inspector on the evening of the 5th May 
and in the dying declaration recorded by 
the Magistrate early on the morning of the 
6th, Amin and the part he played is men¬ 
tioned in both. When however we read 
through the dying declaration mad© by 
Dengo to the Sub-Inspector, we think that 
it is doubtful whether at that time Rahim¬ 
bux had at all identified his assailants 
because he said he saw them from behind. 
Indeed the nature of the injuries upon 
Rahimbux is such; they were so serious 
and so many that we think it improbable 
that this unfortunate man attacked in his 
sleep would have had the time or capacity 
to identify his assailants. But apparently 
this unfortunate man Rahimbux was 
induced to implicate in both his dying 
declarations Amin and in our opinion to 
implicate him falsely. 

It is true that the learned Judge says 
neither the deposition of the witnesses nor 
the dying declaration should be rejected in 
whole because it is false in part, but when 
w© have a case as her© where clearly there 
is a conspiracy wrongly to implicate a par¬ 
ticular individual, w© think that before we 
can rely upon the evidence of witnesses 
who have so conspired and who had such 
influence over the dying man that they 
can induce him to serve tMr purpose, 
there must be some other evidence which 
will enable us to distinguish the true from 
1988 B/18 & 14 
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the false. It does not appear to us the 
learned Judge has in this case sufficiently 
considered this aspect of the matter. 
Merely to refer to it and to quote a Latin 
maxim is not enough and we think if he 
had considered it and discussed it, he would 
have found that the only evidence which 
could sustain the false evidence of Jurial 
and Habibullah and the other witnesses 
was a few words in the evidence of Hotal¬ 
mal. This in our opinion is not sufficient. 
We think therefor© that the accused Dengo 
should be acquitted. We allow the appeal 
and set aside the conviction and sentence. 

R.M./r.K. Appeal allowed.. 

^ A. I. R. 1938 Sind 97 
Davis J. C. and Haveliwala J. 
Eahan Lalu Shaikh — Appellant. 

V. 

Emperor. 

Death Confirmation Case No. 23 and Cri¬ 
minal Appeal No. 178 of 1937, Decided on 
20th January 1938, against conviction and 
capital sentence passed by Sessions Judge, 
Larkana, D/- 30bh September 1937. 

(a) Criminal Trial — Evidence — Prosecution 
failing to examine in committal proceedings 
important witness on whose evidence prosecu¬ 
tion and Judge rely — Conviction is not proper. 

Where the prosecution have failed to examine 
an important witness in the committing Magis¬ 
trate’s Court on whose evidence the prosecution 
and the Judge largely rely, and with whose evi¬ 
dence the evidence of other witnesses is closely 
connected, conviction is not justified : A 1 B 1935 
Sind 31, Bel. on A I R 1930 Sind 99, Disting. 

[P 98 0 2] 

(b) Criminal P. C. (1898), Ss. 342, 537 — 
Confession forming integral part of prosecution 
case — Failure to examine accused about it is 
not covered by S. 537. 

The failure of a Judge to question the accused 
about a confession, which forms an integral and 
substantial part of the prosecution case, is a serious 
omission, not covered by the provisions of S. 637 : 
AIR 1937 Sind 221, Bel. on. [P 99 0 2) 

(c) Criminal Trial — Evidence—Murder of 
mother—Passers by attracted by cries of child— 
Witnesses may speak not only of nature of 
cries but also of what child said, so far as it 
explains their conduct. 

The evidence of the child Is not admissible as 
evidence of the truth of what she said but as 
explaining the conduct of the other witnesses; 
even what she said is admissible in evidence. Thus 
in a trial for murder of mother of a child whose 
cries attracted the passers by, the witnesses can 
speak not only of the nature of the child's bries, 
but even as to what the child said se far as it 
explains their conduct. CP 99 C 2; P 100 0 1) 

Jefchanand J. T.—/or Appellant. 

Partftbrai D.Panwani, Advocate-Qoneral 

—for the Croton. 
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Davis J. C. The accused in this case 
is one Raban, son of Lalu, and he has been 
convicted by the Sessions Judge of Larkana 
of the murder of his wife Janat on 4th 
June 1937, and sentenced to death. He 
has appealed and the death sentence has 
come before us for confirmation. The case 
of the prosecution is that Janat was a 
woman of good character but that her 
husband, the accused, quarrelled with her, 
and on the morning of 4th June killed her 
with an axe. Raban and Janat lived in the 
village of Pir Baksh. They had three 
children, one, a girl Sapuran, who was 
married and lived in another village, a son 
Lalu married to a girl aged about eight, 
Alma, but that morning both were in the 
fields grazing buffaloes, and a third, a child 
of five years called Bashi, whose cries 
attracted the neighbours and passers by 
who found Raban with the murdered 
woman Janat, with an axe in his hand. The 
girl Bashi was tendered by the prosecution 
as a witness, but the Judge having satisfied 
himself that this child could not under¬ 
stand the meaning of truth did not record 
her evidence. One Allahdino, a hari of 
Khan Bahadur Ahmed Khan Bhutto, who 
lived in his bungalow near by went and 
informed his zamindar of what had hap. 
pened. Ahmed Khan Bhutto sent his kam. 
dar Inayat and his hari Haji to bring 
Raban before him and Allahdino, Ina. 
yat, Haji, Fazul, a neighbour who had 
come, and one Muhammadali who was 
passing by, seized and bound Raban and 
brought him and his bloodstained axe to 
the zamindar. To those who seized and 
bound him Raban said he had killed his 
wife on the order of Lai Shahbaz. 

It is the case of the prosecution that 
Raban confessed the murder to the zamin¬ 
dar who told his men to take Raban and 
his axe back to his hut and wait until the 
police came, and he sent Allahdino to make 
a report to the police. This he did at 
'Batodero on 4th June at 2 P. M. The 
head constable reached the scene of the 
offence about 3.30 that afternoon : ho 
found the dead body of Janat lying in the 
landhi of the accused. He found Raban, 
the accused, tied to a pole of the landhi, 
He sent the body of Janat to the hospital 
at Batodero. He found blood upon the 
scene of the offence and the bloodstained 
hatchet near the accused. He made a 
mashirnama of the scene of the offence, 
sent the axe and a blopdstained shirt found 
upon the child Bashi to the Chemical 


Analyser. The Sub-Inspector, Inspector and 
Superintendent of Police came and verified 
the investigation, and on 5th .Juue the 
accused was sent up before the Mukhtiar- 
kar and First Class Magistrate of Ratodero. 

The case for the defence is that the- 
accused did not murder his wife ; he made- 
no confession to those who seized and 
bound him, but that when he came home 
he found his wife dead and saw two men 
whom he did not recognize, going away. 
He said his wife was of doubtful character 
and that several times she had run away. 
The defence of accused’s counsel was that 
the accused was of unsound mind. Before 
us the learned advocate advanced three 
further points in favour of the accused, 
firstly, that as the child Bashi was held by 
the Judge not to be a competent witness, 
what she said should not have been allowed 
upon the record, and, secondly, that the 
Judge should not have relied upon the- 
alleged confession to the zamindar Ahmed 
Khan Bhutto because he was not examined 
as a witness before the committing Magis¬ 
trate, and, thirdly, the Judge did not 
question the accused about this confession 
under S. 342, Criminal P. C., though the 
Judge himself described this confession as 
a very important piece of evidence. 

Now we have carefully considered this 
question of the failure of the prosecution 
to call in the committing Magistrate's 
Court the zamindar Khan Bahadur Ahmed 
Khan Bhutto on whose evidence the Judge 
so largely relies to convict the accused, and 
his failure to question the accused as to 
this confession, and though we appreciate 
the force of the argument that there is much 
more evidence upon the record on which 
the Judge might have based the convic¬ 
tion, we consider the evidence of the other 
witnesses on whom the Judge relies—Allah, 
dino, Inayat, Haji, Fazul — so connected 
with the evidence of the zamindar, whose 
evidence has been made by the learned 
Judge so important a part of the prosecu. 
tion case, that it is only proper in the 
circumstances that we should set aside the 
conviction and sentence and order a retrial. 
We would invite the attention of the 
learned Judge to the case in 28 SLR 317,' 
on the question of the failure of the prose¬ 
cution to call all their important witnesses 
before the Court of the committing Magis- 

1. Nandram Bhimbabadur v. Emperor, (1985) 92 

AIR Sind 31=1936 Cr 0 160=154 10 455= 

.36 Or L J 663=28 S L R 317. 
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trate. Keference to the case in 24 S L R 
96,^ sometimes quoted as authority for the 
argument that the prosecution need not 
produce all the evidence on which they 
rely, clearly does not apply to a case such 
as this where an important witness on 
whose evidence the prosecution and the 
Judge in his judgment largely rely, but to 
matters of detail. Percival J. C., said 

{p. 108 ): 

I am of opinion that there is no obligation on 
the part of the prosecution to get rccordcci by the 
committing Magistrate every jot and tittle of the 
evidence which they intend to place before tho 
Sessions Court. 

To those who know the ordinary mean¬ 
ing of English words used in their context, 
this statement does not apply, and clearly 
was nob intended to apply to a case where 
the prosecution have failed to examine 
an important witness in the committing 
Magistrate’s Court, and so far as the Judge 
failed to question the accused on the ques¬ 
tion of this confession to the zamindar, we 
would invite the attention of the Judge to 
the recent case of this Court in 31 S L R 
470,* and the Privy Council judgment in 
37 C W N 514^ at p, 52G, on which that 
case was based. 

We have considered carefully the argu¬ 
ment that the case for the prosecution is 
amply proved without the evidence of the 
zamindar and that the Judge believes the 
other witnesses, but tho Judge has not 
considered the evidence of these witnesses 
at length apart from the evidence of the 
zamindar. Where on p. 35 of the paper- 
book in the first paragraph the Judge refers 
to the evidence of Allahdino, Inayat, Haji 
and Fazul, he refers to it in conjunction 
with the evidence of Khan Bahadur Ahmed 
Khan the zamindar, and goes on to consider 
not the evidence of these other witnesses 
at length but the evidence of the zamindar, 
and whatever our opinion may be as to the 
evidence of these other witnesses, we must 
bear in mind that we have not seen these 
witnesses, we have not before us a careful 
consideration of their evidence by the 
Judge, and that it will be difficult for us to 

deal with the evidence of these witnesses 

1 _ _ ___ 

a. Nur Khan V. Emperor, (1930) 17 A I B Sind 
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as it stands on the record, apart from the 
evidence of the zamindar, whose absence 
in the committing Magistrate’s Court the 
Judge has not noted or explained or com¬ 
mented upon. 

It may of course be argued that the 
accused was not taken by surprise by the 
evidence of this zamindar. Other witnesses 
had testified to this confession in the lower 
Court, but that is no substitute for the 
evidence itself. What the accused had to 
meet was the evidence of the zamindar, 
not only tho reference to it by other 
witnesses and their evidence. We think 
therefore it would not bo proper for us to, 
deal with this case merely on the basis of 
excluding the evidence of the zamindar and 
excluding the failure of the Judge to ques¬ 
tion the accused on that confession, on the 
ground that as we exclude the confession, 
so the failure of the Judge to question the 
accused on it is immaterial. For, as the 
case is put before us, the confession to the 
zamindar has been made an integral and 
substantial part of the prosecution case, 
and the failure of the Judge to question the 
accused about it is clearly a serious omis¬ 
sion not covered by the provisions of 

S. 537, Criminal P. C., but more of the 
nature of the omission referred to in the 
recent case of this Court in 31 S L R 470.* 

We should perhaps for the guidance of 
the Judge refer to the question of the 
admissibility of the statements made by 
the child Bashi. It is argued that the 
Judge should not have admitted upon the 
record evidence of Allahdino and Fazul as 
to what this child said, and the learned 
Advocate-General was prepared to agree 
with the learned advocate for the accused 
to this extent, that evidence only as to the 
fact that the child cried and that the cries 
attracted the attention of Allahdino and 
Fazul, was admissible upon the record and 
not evidence of what she said. We are not 
certain however that the Advocate-General 
was not too cautious. It is true of course 
that the evidence of the child is not admis. 
sible as evidence of the truth of what she 
said but as explaining the conduct of other 
witnesses; it appears to us that even what 
she said is admissible in evidence. As the 
child is not called as a witness, her evident 
in a way is hearsay evidence, but she is 
deemed by reason of her tender years to be 
an incompetent witness; she does not 
understand the meaning of the truth. To 
this extent she is regarded by the law as 
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an irrational creature, but if, for instance, 
instead of being concerned with the cries 
of a child we were concerned with the 
barking of a dog, clearly witnesses would 
be entitled to speak to the barking of the 
dog to explain their conduct. They could 
say the dog barked so long and so loudly 
that they were attracted to the place; it 
continued barking and would not be 
quietened by their voices, so they went 
aside a hut to investigate and found the 
dog's master murdered. So in this case it 
appears to us the witnesses can speak to 
the nature of the child’s cries and even as 
to what the child said so far as it explains 
their conduct. While, for instance, Fazul 
as a neighbour was attracted by the child’s 
cries, clearly if the child had not said to 
him that her father had killed her mother 
but that both her mother and father had 
gone out and left her, Fazul might not have 
gone into the hut and found the mother 
dead and the father with a bloodstained 
axe. He might merely have questioned 
the child or taken the child into his own 
hut: therefore as explaining why Fazul did 
go inside the hut and investigate what the 
child said, as explaining his conduct, as 
giving to it the value of probability, what 
the child said, for this purpose and not for 
the purpose of proving its truth, would be, 
in our opinion, admissible in evidence. 

We must therefore for the reasons we 
have given, set aside the conviction and 
sentence of the accused and order him to be 
retried. As the Sessions Judge who tried 
the case has been transferred, the case can 
go for retrial before the Sessions Judge or 
Additional Sessions Judge at Larkana, and 
the accused should be given a reasonable 
opportunity to call, if he wishes, and if ho 
is able, relevant evidence rebutting the 
evidence of the zamindar Khan Bahadur 
Ahmed Khan Bhutto as to the confession 
made to him; and we order accordingly. 

V.B.B./r.K. Retrial ordered. 


^ A. L R. 1938 Sind 100 

Davis J. C. 


Kanji Juma Khoja — Appellant. 

V. 

Emperor, 

Criminal Appeal No. 120 of 1937, De¬ 
cided on 3rd December 1937, against con¬ 
viction and sentence passed by Additional 
City Magistrate, Karachi, D/- 20bh Octo- 
ber 1937. 


^ (a) Penal Code (1860), S. 304-A — Lorry 
driver driving lorry loaded with wooden sleepers 
through gateway several times without accident 
— On one occasion one projecting sleeper 
striking stone pillar of gateway — Pillar falling 
Upon person standing behind it and causing his 
death — Death, though direct result of driver's 
act, held was caused through error of judgment 
and not by criminal rashness. 

Section 304-A, like other sections of the Penal 
Code, requires a mens rea or guilty mind. The 
rashness or negligence must be such as fairly to 
be described criminal. Mere carelessness is not 
sufficient for conviction under S. 304-A. 

[P 102 C 2] 

A lorry driver was driving a lorry loaded with 
wooden sleepers through a gateway. He drove 
the lorry several times without any accident. On 
one occasion when the lorry was overloaded and 
was not being driven fast, one projecting sleeper 
struck one of the stone pillars. The stone pillar 
fell upon the person standing behind it and caused 
his death : 

Held that it could not be said that the death 
was not caused directly by the act of the driver. 
The fact that it was not the lorry itself but part 
of its load which struck the pillar was a matter 
of no consequence. Similarly the fact that it was 
not the sleeper itself but a stone in a pillar which 
struck the deceased did not make the act of the 
driver merely the indirect and remote cause of the 
deceased’s death. However, in the circumstances 
of the case, the driver was guilty of only an error 
of judgment and not of criminal rashness. He 
therefore could not be convicted under S. 304-A. 

[P 102 C 1; P 103 0 2] 
(b) Penal Code (1860), S. 304-A*— Contribu¬ 
tory negligence of deceased is of itself no 
defence (Obiter). 

Contributory negligence on the part of the per¬ 
son killed is no defence of itself to a charge under 
8 . 304.A : 6 All 248, Rel. on. CP 102 0 1] 

Khemchand Sukhramdas — 

for Appellant. 

Parsram Tolaram — for the Crown. 

Judgment. — The facts of this case are 
unusual. The appellant, a lorry driver, 
was driving a lorry loaded with wooden 
sleepers through the gateway of the com¬ 
pound where they had been stored and 
from where he was removing them when 
one of the sleepers projecting over the side 
of the lorry struck one of the stone pillars 
of the gateway and knocked it down and 
the pillar fell upon one Fakirmahomed, 
a barber who was standing behind it, and 
inflicted injuries upon him wherefrom he 
died on the night of the same day. The 
appellant was tried for an offence under 
S. 304.A, 1. P. C., and sentenced to six 
months’ rigorous imprisonment. Now many 
of the facts in this case are not disputed. 
It is not disputed, for instance, that the 
appellant was the driver of the motor lorry 
loaded with wooden sleepers which knocked 
down the pillar of the gateway which on 
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its fall inflicted injuries upon the barber 
Fakirmabomed from which he died. Fakir, 
mahomed was a barber who lived in an 
outhouse in the compound of Edulji Din- 
shaw where the sleepers were stored, and 
he was returning home about 5-30 P. M. 
on 22Qd January when he met the lorry 
coming out of the gateway and stepped 
aside and stood by the pillar to let it pass. 
There is the dying declaration of Fakir- 
mohamed himself recorded before Sergeant 
Hannighan to this effect : Ex. 6. 

There is the evidence of Nadirshah, a 
Parsi who lives in Edulji Dinshaw s 
bungalow, and of Sardar Khan, a peon who 
lives in the same compound. Nadirshah 
heard cries and went cut and found the 
lorry, loaded with sleepers, stuck in the 
gateway and the deceased lying upon the 
ground and the pillar knocked down. The 
accused was in the driver’s seat. The peon 
Sardar Khan returning to bis house in the 
compound also saw the deceased lying on 
the ground injured, the lorry loaded with 
sleepers and a big stone from the pillar 
lying near the deceased. Sergeant Hanni¬ 
ghan measured the gateway, the width 
of the lorry and the projection of the 
wooden sleepers and noade a mashirnama. 
The width of the gateway was 12 feet 
9 inches, the width of the lorry was 6 feet 
6 inches, the sleepers protruded 2 feet 
1 inch on one side and 3 feet 6 inches on 
the other. The mashir Shawak who was 
called as a witness states he only signed the 
mashirnama and did not see the measure¬ 
ments taken, but there is no reason to 
doubt the correctness of the measurements 
taken by Sergeant Hannighan, but it is to be 
noted that the mashirnama mentions that 
only one sleeper appears to have struck the 
pillar because only one sleeper bore marks 
of powdered stone and this fact is to be 
remembered when the defence of the appel¬ 
lant that one sleeper slipped out of place is 
considered. The medical evidence shows 
Fakirmabomed died of shock and internal 
bleeding from injuries which might have 
been caused by the falling pillar. 

The accused admits that he was driving 
a lorry and that a sleeper in the lorry 
struck the pillar and that the pillar fell 
and struck Fakirmabomed. There can then 
be DO doubt as to how and why Fakir, 
mahomed died. He died becanse he wm 
struck by a falling pillar which itself fell 
because it was struck by a wooden sleeper 
proj6CtiDS froiB th6 lorry which th© 


lant was driving. The prosecution also 
rely upon the fact that the lorry was over- 
loaded. lbs proper load was five tons and 
it was that day carrying 6 tons 3 cwts. 
14 lbs. This is proved by the evidence of 
Sergeant Mules and is not disputed by the 
defence. 

Now the first argument taken in defence 
is that it was not the act of the appellant 
which killed the deceased. It was not the 
lorry which struck the deceased, it was not 
even the sleeper the lorry carried, but a 
stone in a pillar which the sleeper struck. 
Thus, it is argued, the cause of death was 
something too remote to make the appel. 
lant liable, and I am referred to the cases 
4 Bom L R 679' and 32 Cal 73,^ in sup- 
port of the argument that to sustain a con¬ 
viction under S. 304, I. R. C., the act of 
the accused must be the direct cause of the 
death of the person killed. The facts in 
the Bombay case however were entirely 
different. All that the Bombay case' lays 
down is that in order to impose criminal 
liability on the accused, it is necessary that 
death should have been the direct result of 
a rash and negligent act of the accused, 
and that act must have been the proximate 
and efficient cause without the interven- 
tion of another’s negligence. It must have 
been the causa, causans : it is not enough 
that it may have been the causa sine qua 
non. In that case, it was the case of the 
prosecution that the women who had been 
engaged in grinding sulphur had died as 
the result of an explosion from gunpowder 
store on the premises, but the evidence 
showed they did not die from the effect of 
an explosion. Their death was not shown 
as due to the acts of the accused and they 

were acquitted. . n • 

In the Calcutta case''* an Assistant Station 
Master and a railway guard were both 
convicted under S. 304.A, I. P. O., because 
as the result of their negligence two trains 
came into collision and some passengers 
were killed and the Court set aside the 
conviction of the Assistant Station Master 
because though he had contrary to rules 
filled up a form and left the book lying on 
his table, yet he was not expected to know 
that the guard of the train also contrary to 
rules would take the form from the book 
and use it before it was completed, but it 
was hel d that the guard who had started 

1. Emperor v. Omkat Bampartap, (1803) 4 Bom 
Xi B ^70 

2 Bhankar Balkriahna ▼. King-Emperor, (1906) 
32 Cal 78=8 C W N 646=1 Or L J 684. 
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the train which came into collision in 
wliich lives were lost was rightly convicted. 

I do not think it can be said that the 
dealli of this harber was not caused directly 
by the act of the accused. I think the fact 
that it was not the lorry itself but part of 
'its load which struck the pillar is a matter 
of no consequence. It is the loaded lorry 
iand not the empty lorry the accused was 
|driving. The lorry and the loaded sleepers 
must he looked on as one vehicle under the 
control of the appellant ; nor do I think 
the fact that it was not the sleeper itself 
which struck the deceased but a stone in a 
pillar which the sleeper struck makes the 
act of the accused merely the indirect and 
remote cause of the deceased's death. It 
may well he a fact that must be taken into 
consideration when the question of his 
rashness or negligence is concerned, but it 
is not in itself a complete defence. If I 
were to accept this argument, I should 
have to hold that a man who was driving 
rashly, and negligently and who drove at 
great speed into a wall and broke down the 
wall which killed a child who was sitting 
in its shade would be guilty if the child 
was killed by the car he was driving, but 
not by a stone from the wall which his car 
broke down. Stated thus, I think that is 
a proposition which could not be accepted. 
Moreover, S. 304.A, I. P. C., is far wider 
in its terms than S. 302 or S. 304, I. P. C. 
It does not require either intention dr 
knowledge to be proved. The test applied 
in the Bombay case^ above referred to was 
whether the act was caused without the 
intervention of another’s negligence though 
;ib must be remembered that contributory 
^negligence on the part of the person killed 
is no defence of itself to a charge under this 
'section : sec 6 All 248.'’^ 

There is in this case no question of the 
intervention of another's negligence. It 
cannot be suggested that the pillar of the 
gateway was such that it should have stood 
without falling down the shock of the im¬ 
pact of a heavy wooden sleeper. The only 
question in this case which remains to be 
considered is, in my opinion, whether on 
the facts of this case, it is proved that the 
appellant was rash or negligent w'ithin the 
meaning of S. 304.A, 1. P. C., and it is be. 
cause I think this is not proved that I 
think he should be acquitted. 


the learned Public Prosecutor mainly upon 
the fact that the lorry was overload^ and 
that the gateway left but a clearance of 
eiglit inches for the lorry loaded as it was 
with the projecting sleepers. The over¬ 
loading of a vehicle is not in itself evidence 
of rash and negligent driving. It may cer. 
tainly be an important factor in the case, a 
lorry overloaded must be more difiiculb to 
control than a lorry loaded only to its 
proper limits, and therefore requires more 
careful driving, but it is not in itself, I 
think, sufficient without more to convict of 
an offence under S. 304.A, I. P. C. More, 
over mere carelessness is not sufficient. 
S. 304-A, I. P. C., like other sections of the 
Penal Code, requires a mens rea or guilty 
mind. The rashness or negligence must be 
such as fairly to be described criminal. The 
phrase criminal negligence” as used in 
ordinary conversation conveys something 
of the meaning. Mere carelessness is not 
sufficient. Thequestionisdiscussedat length 
in 53 Cal 333.'* Mukerji .1. in bis judgment 
said : 

The difficulty in dealing with a caf^c of this 
nature i.s to keep out of one's mind the prejudice 
that inevitably creeps in hv reason of the fact that 
lives have been lost and the responsibility for the 
same ultimately rc.sts with none else but the ac- 
cused. This prejudice is bound more or loss to 
reflect on the question of the culpability of the 
accused aud gives rise to false issues which tend to 
cloud judicial vision. 

Section 304.A has been judicially interpreted in 
a number of decisions of which two stand out as 
the most valuable. In 7 M H C K 119,5 Hollo* 
way J. said this : ‘Culpable rashness is acting 
with the consciousness that the mischievous aud 
illegal consequences may follow but with the hope 
that they will not and often with the belief that 
the actor has taken sufi'jcieut precautions to pre¬ 
vent their happening. The imputability arises 
from acting de-pito the consciousness. Culpable 
negligence is acting %Yibhout the consciousness that 
the illegal aud mischievous effect will follow but 
iu circumstances which show that the actor has 
not exercised the caution incumbent upon him, 
and that, if he had. ho would have the conscious¬ 
ness. The imputability arises from the neglect of 
the civic duty of circumspection.’ 

In 3 All 776,® Straight J. observed as follows : 
‘Criminal rashness is hazarding a dangerous or 
wautou act with the knowledge that it is so. and 
that it may cause injury, but without the inten¬ 
tion to cause injury or knowledge that it will 
probably. be caused. The criminality lies in run¬ 
ning the risk of doing such au act with reckless- 

4. Smith V. Emperor. (1926) 13 A I R Cal 800= 

. 91 1,0 889=53 Cal 333=27 Cr L J 153=30 
OWN 66. 


The prosecut ion have relied, according to 

3. Queen.Empress v. Naud Kishore. (1884) 6 AU 
i^48=1884 A W N 71. 


5. Nidamai^ti Nagabhusbauam, In re, (1872) 7 

M S C'R 119=1'Weir 324. 

6. Rf^: V. tdufe.(18ei) 8 Air776=1881 A W N 
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noss or iruliflei'onceastothc'CODsequences. Criminal 
negligence is the gross and culpable neglect or 
failure to exercise that reasonable and proper care to 
guard against injury either to the public generally 
or to an individual in particular which, having 
regard to all the circumstances out of which the 
charge has arisen, it was the imperative duty of 
the accused person to have adopted.’ 

The learned Deputy Legal Remembrancer has 
cited before us a number of other decisions in 
which S. 304.A, I. P. C. or the English Law of 
Alanslaughter by Negligence has been explained, 
.ind also referred to some cases dc.\ling with negli* 
gout use of public way. in order to show under 
what circumstauces special care is necessary, want 
of which will make one liable for the offence. The 
one principle of universal applicability deducible 
from all these cases is that which was laid down 
bv .Aldcrson B. iu (ISoG) 11 Ex 7817 at p. 784. 
and adopted b}’ Brett J. in (1870) I. R 5 C P 98 
at p. 102. ‘Each case must be judged in reference 
to the precautions, which, in respect of it. the 
ordinary experience of men has found to be suffi- 
(lent, though the use of special or extraordinary 
precautions might have prevented the particular 
acoident which happened.’ 

The question whether the accused’s conduct 
amounted to culpable rashness or negligence there- 
fore depends dircctlv on the question as to what is 
the amount of care anti circumspection which a 
prudrut and reasonable man would consider to be 
.•.iifhcienb upon all the circumstances of the case. 


In this case, I think the learned Magis¬ 
trate himself feels this difficulty when he 
says in his judgment "the accused Kanji 
has conducted himself in a careless manner”. 
It is true he goes on in the following sen¬ 
tence to say that “his act was negligent 
being without deliberation and caution, 
but this appears to me more the text book 
speaking than the Magistrate himself, and 
I do not think that the case against the 
accused at its very highest can be placed at 
more than mere carelessness. It seems triie 
that he had driven this lorry through the 
4 jateway five times that afternoon without 
accident. Apart from the statement of the 
accused, the muccadam to whom the lorry 
belongs says it was being driven out for the 
sixth and last time. There seems no reason 
to disbelieve this statement. This does not 
in itself prove that the accused had not 
been rash and negligent on the sixth occa¬ 
sion On the previous occasions be may 
have been merely lucky, but where, as here, 
there is no case of furious driving, the fact 
that a lorry driver has driven his lorry 
loaded with sleepers five times through the 
same gateway that same afternoon without 
. an accident is evidence that the driving of 

n wivti, V Birminsham Water Works Co.. (1866) 

Ex VelSiS L J Ex 212=2 Jut (N S) 383 

«. SmUrv!*!? a ’s W Ry. Co., (1870) L R 5 C P 
98. 


the loaded lorry did not necessarily involve 
negligence or rashness, rather is it evidence 
to the contrary. Moreover, in this case, the 
evidence is that only one sleeper bore marks 
of haviog struck the pillar. This appears 
to me strongly to support the case of the 
appellant that only one sleeper had slipped, 
for, if more than one sleeper had been pro. 
jecting sufficiently far to strike the pillar, 
it appears to me that more than one sleeper 
must have shown signs of the impact. This 
was not the case. It is not suggested that 
the lorry was being driven fast. The fact 
that there were ruts on the road would 
account for the slipping of the sleeper which 
struck the pillar though this of course would 
necessitate more careful driving. 

On this reading of the evidence, I cannot 
find the accused was rash or negligent. 
Carelessness is not enough, for the section 
does not punish carelessness alone. lam not 
even sure the appellant was guilty of care¬ 
lessness. I should say myself that he was 
guilty of an error of judgment and npthing! 
more. I think therefore the convictionj 
must be set aside and the accused acquitted! 
and discharged. Order accordingly. 

D.S./li.K. Conviction set aside. 
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Davis J. C. and Loro J. 

Karlarchand Shaiikerdas and others 

Applicants. 

v. 


Emperor. 


Criminal Revn. Applns. Nos. 1B4, 187 
and 188 of 1937, Decided on 11th Novem. 
ber 1937, from order of Addl. City Magis¬ 
trate, Karachi, D/- 22nd May 1937. 

(a) Criminal P. C. (1898). S. 367 — High 
Court when would expunge remark, from 
Magistrate’, judgment or order stated. 


It is a serious matter for the High Court to 
exouDKO remarks from a Magistrate's judgment or 
order. High Court will interfere to expunge 
remarks which are libellous and irrelevant. But, 
if they form an integral part of the jud^e^ ot 
its argument, and if they are mseparable. High 
Court will not interfere and mutilate a judgment 
80 that it reads disjointedly or incoherently not 
will it interfere merely because the Court may 
have passed remarks adverse^ to a witness provided 
the judgment shows there is some basU for them, 
however inadequate may appear this basis to the 

higher Court. It may well te the 
of a Judge or Magistrate m giving his judgme^ 
and his reasons to comment adversely u^n tto 
conduct of witnesses; so also it may be his duty 
to comment adversely upon the conduct of accused 
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persons even though be may not consider the evi. 
dence sufficient to commit them for trial to the 
Court of Session. Nor will High Court in revision 
inqu)re into question of fact, but in dealing with 
appJications of this nature it will take the Magis¬ 
trate s judgment as it stands. (P 104 C 1, 2] 

(1898), S. 367 — Order 
of Magistrate exculpating rather than inculpat¬ 
ing accused—Remarks seriously to prejudice of 
accused are not justified. 

Where a Magistrate by his own order exculpates 
rather than inculpates an accused, he is not justi¬ 
fied m making remarks seriously to his prejudice 
which will be justified only if his order tended to 
inculpate rather than exculpate. (P 105 C 2] 

(c) Criminal P. C. (1898), S. 367—Person 
neither accused nor witness — Magistrate is not 
justified in condemning him without giving him 
opportunity of being heard. 

Though a Magistrate may have to consider facts 
in relation to a particular individual who is not 
an accused or witness in order to weigh fairly the 
evidence against the accused or the evidence given 
by witnesses, yet he is not justified in condemning 
such person without his being given an oppor¬ 
tunity of being heard. [P 105 0 2] 

Syed Aslam — for Applicant No. 1. 

K. H. Nagrani —for Applicants Nos. 2 
and 3. 

Partabrai D. Punwani — for the Crown. 

Davis J. C. — These are revision appli. 
cations made on behalf of Kartarchand 
and Eijhumal, employees in the Karachi 
General Post Office, against whom proceed, 
ings were taken for offences under S. 52, 
Post Office Act in the Court of the Addi- 
tional City Magistrate, Karachi. The Addi. 


marks adverse to a witness provided the- 
judgment shows there is some basis for 
them, however inadequate may appear this 
basis to the higher Court. It may well be- 
the bounden duty of a Judge or Magistrate- 
in giving his judgment and his reasons 
to comment adversely upon the conduct 
of witnesses; so also it may be his duty 
to comment adversely upon the conduct of 
accused persons even though he may not 
consider the evidence sufficient to commit 
them for trial to the Court of Session. 
Nor will this Court in revision inquire into- 
question of fact, but in dealing with 
applications of this nature it will take the- 
Magistrate’s judgment as it stands. There, 
fore we asked the learned advocates in 
these applications to conhne themselves to- 
the written orders of the Magistrate and to 
8ho\y from the orders themselves that the- 
Magistrate’s remarks could in no way be 
justified. 

Now, so far as Kartarchand is concerned, 
it appears that in the Magistrate’s Court 
the inquiry was directed to offences relat¬ 
ing to letters Nos. 28 and 1800, and 63 and 
735. But the remarks to which objection 
has been taken about Kartarchand relate to 
two letters Nos. 63 and 735, and these- 
remarks are as follows : 

All that can reasonably be said is that these 
circumstances create suspicion against the accused- 
and j'ustify his exclusion from a job of delicate res¬ 
ponsibility or trust but no conviction can possibly 
be based on the strength of these circumstances. 


tional City Magistrate discharged the 
accused being of the opinion that there was 
not sufficient evidence for their commit, 
ment to the Sessions Court to take their 
trial, but at the same time be passed in 
his order certain remarks which, it is said, 
if allowed to stand will be highly pre¬ 
judicial to the accused in their service in 
the Post Office and may even lead to their 
dismissal and that these remarks are in no 
way justified and indeed are contrary to 
the findings of the learned Magistrate 
himself. 

Now, it is a serious matter for this 
Court to expunge remarks from a Magis¬ 
trate’s judgment or order. This Court 
will interfere to expunge remarks which 
are libellous and irrelevant. But if they 
form an integral part of the judgment or 
its^ argument, and if they are inseparable, 
this Court will not interfere and mutilate 
^ judgment so that it reads disjointedly or 
•uwherently, nor will it interfere merely 
because the Court may have passed re. 


Now, reading through the order of the- 
Magistrate, it appears the whole tendency of 
his order was to exculpate Kartarchand. 
He says the bag from which the letter 
No. 735 was taken could have been under 
the control of Kartarchand hardly for a< 
minute or two and that also in the imme¬ 
diate presence of the packer. He goes on 
to say : 

The opportunity open to Kartarchand to steal a 
letter was small as compared to the opportunity 
available to Murajmal and those who were helping: 
him . . . 

and then he goes on to point out that 
persons other than Kartarchand had con. 
trol over the letters for as long as two 
hours during which time there was ample- 
opportunity to substitute a bogus letter. 
The omission of Kartarchand to sign on 
Ex. 12, the Magistrate points out, might 
well have been due to inadvertence. He- 
points out like omissions by other persons. 
Therefore so far as letter No. 735 is con¬ 
cerned, the Magistrate’s order is to excul. 
pate and not to inculpate Kartarchand. 
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The case against Kartarchand so far as 
letter No. 63 is concerned, is, as the Magis. 
trate points out, subject to the same 
remarks as the case regarding letter No. 735, 
and it would appear from the order of the 
Magistrate that the case against Kartar¬ 
chand so far as letter No. 63 is concerned 
is even weaker than the ease concerning 
letter No. 735. Therefore the Magistrate’s 
further remark against Kartarchand so far 

as letter No. 735 is concerned, namely, 
although tho abo%’e mentioned circumstances 
against Kartarchand do not suffice to entrap him 
in connexion with the removal of letters Nos. 735 
and G3, still they do tend to create considerable 
suspicion against him disentitling him to a posi¬ 
tion of trust, 

appears to us to be unjustified on the 
Magistrate’s own order. While therefore 
we cannot without mutilating the judg. 
ment expunge these remarks which reflect 
upon Kartarchand, we give our opinion 
that we do not think upon the Magistrate’s 
own order the remarks which reflect upon 
the conduct of Kartarchand in this manner 
are justified. 

So far as letters Nos. 28 and 1800 are 
concerned, it appears from the Magistrate’s 
order that there is no case at all against 
Kartarchand and the remarks made by the 
Magistrate in the beginning of his order 
which have been taken to reflect upon the 
conduct of Kartarchand with respect to 
these letters do not appear, according to 
the Magistrate’s own order, to have been 
intended so to be applied, and if they were 
II intended to apply they appear in our 
opinion to have even less justification than 
in the case of the letters Nos. 63 and 735. 
So far as the accused Hijhumal is concerned, 
he also was concerned with letters Nos. 63 
and 735, and the Magistrate made remarks 
reflecting upon him. He said : 

Although the above mentioned circumstances do 
not suffice to inculpate Rijhumal, they do tend to 
create certain amount of tangible suspicion against 
him disentitling him to a post involving trust. 

Heading through the order of the Magis. 
trate it would appear the utmost the 
Magistrate was prepared to say against 
Bijhumal was that it was wrong that he 
did not admit that the number slip had 
fallen off from letter No. Nil, and that this 
error was due to carelessness to which no 
criminal significance of any kind could 
attach, and a reference to the Magistrate’s 
order will show the whole tendency of his 
order is to exculpate rather than inculpate 
Hijhumal. 

And so far as letter No. 63 is concerned, 


the Magistrate is of the opinion that tho 
same remarks which apply to letter No. 735 
apply with equal force to letter No. 63. 
Indeed, the Magistrate seems to think that 
the case against Rijhumal so far as letter 
No. 63 is concerned is mere conjecture. 
Therefore, we do not see how on the 
Magistrate’s own order which exculpates 
rather than inculpates Hijhumal, he is 
justified in making remarks seriously to his 
prejudice which will be justified only if 
his order tended to inculpate rather than 
exculpate. Therefore, so far as Rijhumal 
is concerned, we give it as our opinion that 
the remarks made by the Magistrate which 
are to his prejudice are on his own order' 
unjustified. 

There is one third application in this 
matter, and it relates to one Bhagwanani 
who was not called as a witness nor was 
he an accused, and so far as he is concerned 
his advocate objects particularly to the 
following passage : 

Perhaps it may still bo possible to deal with 
Bhagwauaui and Bhagirath departmeutally to tho 
end of attempting to purge the highly trusted and 
deservjDgly famous department of unusual and 
rare impurities, if detectable. 

The learned advocate objects roost 
strongly to his client Bhagwanani being 
described as an unsual and rare impurity. 
The language of this paragraph is the 
language of absurd exaggeration. We can- 
not however say that a Magistrate when 
he is called upon to investigate a case of 
this nature in which a large number of 
persons may be involved and may appear 
to be implicated in some offence must not 
in his order consider the case against a 
person who is neither a witness nor an 
accused. He may have to consider facts in 
relation to a particular individual who is 
not an accused or witness in order to weigh 
fairly the evidence against the accused or 
the evidence given by witnesses, but we: 
do not think a Magistrate is justified in! 
condemning any person without his beingj 
given an opportunity of being beard. For' 
instance, it may be that in this case the 
learned advocate for Bhagwanani is correct 
when he says that Bhagwanani has not 
been punished departmentally for the theft 
of a registered letter from the registered 
packet, and that the Magistrate was wrong 
in relying upon the evidence of Sabbandas 
to that effect. It may be that Sabbandas' 
evidence on this point is wrong, and the 
Magistrate should not have relied upon it, 
but this we cannot say. And upon this we 
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c.Lunot and do not j^ive any opinion. The 
^ra£,nstrate had before him Sabhandas as a 
v. itness, and it was within his authority to 
r^ly or not to rely upon the evidence of 
this witness, and w© cannot interfere in an 
a j)plication of this kind merely because the 
advocate for the applicant was prepared to 
say that Sabhandas’ evidence on this point 
must be false. We will not in an appli. 
cation of this nature go into the Magistrate’s 
findings on facts, and if what Sabhandas 
says is false that Bhagwanani has not been 
punished departmentally for the theft of 
the registered letter, the department con. 
cerned can easily from its record ascertain 
the truth. But when the Magistrate goes on 
to describe Bhagwanani as an unusual and 
rare impurity, he goes far beyond what the 
case justifies or requires. It is more than 
merely a comment on the conduct of one 
who was neither an accused nor a witness, 
lie goes on to condemn him. 

The case of disparaging remarks against 
the conduct of a person in the course of an 
investigation was the subject of a ruling of 
this Court in 27 S L R 13,^ and in that 
judgment one of the learned Judges said : 

Now, it may often bo the duty of a Sessions 
Judge to comment adversely upon the conduct of 
an investigation. But great care should be taken, 
when it is necessary to do anything of this kind, 
that no disparaging or libellous remarks should be 
made upon any person who has had no opportunity 
to defend himself and who has not even appeared 
in the witness>box. 

The learned Judges in that case were of 
tb© opinion that a Sessions Judge was 
justified under certain circumstances in 
making comments upon the conduct of the 
investigation, and to say that there were 
circumstances which appear to the Court 
to call for an explanation, but he was not 
entitled to use language which was injudi¬ 
cious and uncalled for. There is no great 
difference in the application of this prin¬ 
ciple to a Judge or a Magistrate or where 
the investigation is made by a Police 
Officer or an officer of the Postal Depart¬ 
ment. The principle to be applied is the 
same : A man should not be condemned 
without being given an opportunity of 
being heard in his defence. 

We do not think that we can expunge 
this paragraph relating to Bhagwanani 
because the Magistrate has rightly or 
wrongly made the case of Bhagwanani an 
integral part of his order and this- para- 

1. Tejumal v. Emperor, (1933) 20 A I R Sind 91= 
1933 0r,0 219=142 I C 587=34 Cr L J 367= 
27 S L R 13. 
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graph also relates to Bbagirath who was a 
witness in the case. But w'e also give as 
our opinion in this case that the Magis¬ 
trate’s remarks as regards Bhagwanani 
made in this paragraph to which objection 
has been taken are unjustified upon the 
Magistrate’s own order. We direct, as 
requested, that a copy of this order be 
appended to the order of the Magistrate. 

D.S./r.K. Order accordingly. 


A. I. R. 1938 Sind 106 

Dadiba C. Mehta and Loro JJ. 

Ashi w!o Abdul Kadar — Plaintiff. 

v. 

Abdxil Kadar and anoihei —Defendants. 

Reference No. 90 of 1936, Decided on 
9bh February 1938, made by Judge, Small 
Cause Court Karachi. 

(a) Karachi Small Cause Courts Act (4 of 
1929), S. 14 — Maintenance suit is cognizable 
by Small Cause Court. 

Section 14 does not esenipt suits relating to 
maiutenanco from cognizance of Court of Small 
Causes, Karachi. [P 107 C 2] 

(b) Karachi Small Cause Courts Act (4 of 
1929), S. 14 (h) — Suit by wife against husband 
for maintenance amount though not recognized 
as debt, is not for specihc performance. 

suit for recovery of money can in no sense be 
treated as a suit to enforce a contract unless the 
contract is for tho delivery of particular coins. 
Therefore a suit by a wife against her husband for 
the recovorv of a certain amount for maintenance 
even though it bo not acknowledged as a debt, is 
cognizable by the Court of Small Causes, Karachi, 
as it is not a suit for specific performance of any 
contract : .4 7 i? 1024 Mad 4S5 and A I B 1929 
Sind 43, Bel. on, [P 108 C 1] 

(c) Karachi Small Cause Courts Act (4 of 
1929), S. 32 — Aggrieved party deliberately 
choosing circuitous method—Review will notbe 
granted. 

Where a remedy is open to an aggrieved party to 
move tho Judicial Commissioner’s Court of Sind 
direct, and that party deliberately refrains from 
doing so and resorts to a circuitous method oi 
approaching that Court, the Judicial Commis¬ 
sioner's Court should not exercise its extraordinary 
jurisdiction under S. 82 and review the whole case 
as if there bad been an application for that from 
the aggrieved party. [P 108 C 2] 

Fatehchand Asudomal Amicus Curia. 

Srikishendas H. Lulla — 

for Judgment.creditor. 

Dadiba C. Mehta J. — The facts on 
which this reference is made by the learn¬ 
ed Judge of the Court of Small Causes 
under O. 46. R. 1, Civil P. C. are as under: 
A suit was filed in the Court of Small 



1938 


Ashi V. Aldui. Kadau (Dadiba G. Mehta J.) 


Causes, being Suit No. 765 of 1936 on the 
Registrar’s file, by one Ashi, aMahomedau 
minor, against her husband Abdul Kadar 
and her father-in-law, Ali ^lahomed to 
recover Rs. 48 as maintenance for six 
months at the rate of Rs. 8 per month. In 
the plaint she stated that she was legally 
married to defendant in April 1933 ; that 
the Nikahnama had been duly executed by 
the two defendants under which both of 
them agreed to maintain her especially if 
lier husband lived separate from her ; that 
for some months defendant 1 had been 
living separate from the plaintiff out of 
Karachi and had failed to give her any 
maintenance as agreed ; that about seven 
months prior to the suit, to be more exact 
in the month of August 1934, both the 
-defendants jointly and severally agreed to 
pay her Rs. 8 per month for her mainte¬ 
nance, but that in spite of repeated demands 
no maintenance allowance had been given 
and that therefore the plaintiff was entitled 
to recover maintenance for six months, that 
is, in all Rs. 48. The defendants denied to 
have agreed to pay Rs. 8 by way of main¬ 
tenance; aud No. 2 appears to have further 
contended that a suit for past maintenance 
cannot lie. The learned Registrar gave a 
judgment after hearing the evidence of both 
the sides to the effect that the plaintiff had 
based her claim on the Nikahnama (Rx. 20) 
and also on the subsequent oral agreement 
between the parties; that the plaintiff had 
reasonable cause for not living with her 
husband; and that therefore she was enti- 
tied to a decree for the amount claimed. 

The decree was mad© on 30th April 1936. 
An execution application was filed by the 
plaintiff on 22Qd May 1936. The father- 
in-law of the plaintiff who was defendant 2 
made a petition to the learned Judge of the 
Small Cause Court in which the petitioner 
brought to the notice of the Judge certain 
facts, whereupon the Judge ordered the 
execution to be transferred to his own file 
from that of the Registrar, and thought fit 
to make this reference in which he submits 
-one question to be decided by this Court 
under O. 46. B. 1, Civil P. C. The question 
proposed in the reference is: 

Whether a euib by a wife against her husband 
for recovery for a certain amonnt as maintenance 
without its being acknowledged as a debt, is cog¬ 
nizable b> the Court of Small Causes, Karachi? 

That is bow the question has been for¬ 
mulated in the reference. The learned Judge 
aeemed to be of the opinion that this parti- 
<uilar suit was in the nature of a suit for 
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the specific performance of a contract aud as 
such barred from cognizance by this Court. 
S. 14 (h), Karachi Small Cause Courts Act 
does provide that “the Court shall have no 
jurisdiction in suits for specific performance 
or rescission of contracts”. On the reference 
coming up for hearing, Mr. Fatehchand 
Assudomal w’as good enough to argue amicus 
curiiB whilst Mr. Lulla appeared to oppose 
it on behalf of the plaintift'-judgment-credi- 
tor. Mr. Lulla first of all challenges the 
competency of the reference on the ground 
that the validity of the decree was not to be 
questioned by the executing Court, because 
such a question cannot arise in execution 
when the decree itself is not on the face of 
it without jurisdiction. He argues that this 
is not a matter which the learned Judge in 
execution had to decide, and in the decision 
of which he entertained certain doubts 
which he wanted to have solved. The 
terms of the decree, it is contended, are per¬ 
fectly clear. As it is drawn up it is a decree 
for Rs. 48 for a debt adjudged which the 
defendants had to pay with costs. 

Now, on the face of the decree there was 
surely nothing to justify the presumption 
that in passing the decree the Registrar 
who passed it had committed an error on 
any question of law. It is further argued 
however that even if such a question does 
arise in execution, and the reference is not 
incompetent, still the answer to the refer¬ 
ence must be in the negative. If we review 
the history of the provisions with regard 
to suits relating to maintenance, it appears 
that in the Provincial Small Cause Courts 
Act of 1887 which is applicable to the 
mofussil of Sind, and was till 1929 appli¬ 
cable to Karachi as well, a suit relating to 
mainteDanco was exempt from the cogniz¬ 
ance of the Provincial Small Cause Court, 
and specifically mentioned as such under 
Art. 38 of Sch. 2, Provincial Small Cause 
Courts Act. But the Presidency Towns 
Small Cause Courts Act, the Rangoon Small 
Cause Courts Act, and the Karachi Small 
Cause Courts Act (4 of 1929) do not exempt 
suits relating to maintenance from the 
cognizance of the respective Small Cause 
Courts: see S. 19, Presidency Towns Small 
Cause Courts Act, 8. 14, Rangoon Small 
Cause Courts Act and B. 14, Karachi Small 
Cause Courts Act. Under the circumstances, 
it is perfectly obvious that after the Act of 
1929 a suit relating to maintenance may be 
institute in a Court of Small Causes, and 
that Court would be competent to take cog. 
nizance of it. 
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The view of the learned Judge that a 
suit for maintenance on an agreement by 
the husband to maintain his wife is a suit 
for specific performance of that agreement 
does not commend itself to us; in 4 Bang 
i2‘27^ the view taken was that a suit for 
money due on a promissory note is a 
suit based on and to enforce the contract. 
The contention that it was a suit for 
specific performance of a contract and so 
within the class of cases excluded from the 
jurisdiction of a Court of Small Causes did 
not find favour with the learned Judges 
who decided the case. A suit for the 
recovery of money can in no sense be 
treated as a suit to enforce a contract 
unless the contract is for the delivery of 
particular coins. In laying down this pro¬ 
position, the learned Judges followed the 
ruling in A I R 1924 Mad 485.2 23 

SLR 411,2 (decision of our own Court, it 
has been held that a suit to recover an 
amount due under an award passed under 
the Arbitration Act, 9 of 1899, is not one for 
specific performance of a contract, and is 
therefore not outside the jurisdiction of a 
Court of Small Causes; nor is the jurisdic- 
tioD of such Court ousted by Art. 24 of 
Sch. 2 or S. 23, Provincial Small Cause 
Courts Act, 9 of 1887. The view taken was 
that a suit to recover under an award was 
not a suit for the specific performance of 
the award, and that therefore the suit was 
not exempt from the jurisdiction of the 
Small Cause Court. 

We have therefore no hesitation in 
answering the reference in the negative on 
the question submitted to us, because we 
are of the opinion that a suit by a wife 
against her husband for the recovery of a 
certain amount for maintenance even 
though it be not acknowledged as a debt, is 
cognizable by the Court of Small Causes, 
Karachi. It is a suit relating to mainten. 
ance, which under the Act of 1929 is not 
exempted. The learned Judge in the refer, 
ence has remarked that since he was mak. 
ing the reference, he might as well point 
out that the judgment of the Registrar is 
fit to be revised under S. 32, Karachi Small 
Cause Courts Act, the Registrar having pro- 
ceeded to base his decree upon the Nikah- 
nama which was against public policy. In 

1. MauDg Ni V. Maung Aung Ba, (1926) 13 A I R 

Rang 198=97 I G 1032=4 Rang 227. 

2. Thimmurthy Chetty v. Ponnan Chetty, (1924) 

HAIR Mad 485=76 I 0 843=46 M L J 51 

3. Bansidhar Mangatraiv. Dinanath & Co., (1929) 

16 A I B Sind 43=112 I C 11=28 SLR 411. 


the nikahnama there is a stipulation that the 
husband was to live with his wife in his 
mother-in-law’s house and if he made 
default he was to give his wife maintenance. 
We do not think we should be justified in 
going into the merits of this question. The 
aggrieved party had a remedy. It was 
open to the judgment-debtors or any of 
them to come in revision to this Court 
after the decree was passed, instead of urg. 
ing the Judge to refer the matter to this 
Court. All that the judgment-debtors 
actually prayed during execution was that 
the decretal amount may be recovered by 
instalments as they were too poor to pay 
the whole amount at once. We do not 
think that where a remedy is open to an 
aggrieved party to move this Court direct; 
and that party deliberately refrains from' 
doing so and resorts to a circuitous method; 
of approaching this Court, we should exer-l 
cise our extraordinary jurisdiction under 
S. 32 of the Act and review the whole case 
as if there had been an application for that 
from the aggrieved party. There are no 
special circumstances to warrant this pro¬ 
cedure. We therefore return the reference 
with the answer as given above. 

v.b.b./r.k. Answered in the negative. 
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Davis J. C. and Lobo J. 

Kmperor 

V. 

Pursumal Gerimal and another 

Accused. 

Criminal -\cquittal Appeal No. 143/6 of 
1937, Decided on 21st January 1938, 
against order of Sessions Judge, Sukkur, 
D/. 27th February 1937. 

* (a) Criminal P. C. (1898), Si. 177 and 180 
—Conspiracy—Jurisdiction of Court is detei^ 
mined by place where conspiracy was formed 
or made and not by place where act in pursuj 
ance of conspiracy is done—Accused charged 
with conspiracy formed in U* P.—Accused 
alleged to have made another conspiracy at 
Sukkur but never charged with it nor was it the 
case that two conspiracies formed one trensac* 
tion—Sukkur Court has no jurisdiction to try 
offence of conspiracy formed in U* P* 

Conspiracy is a substantive offence in itself. It 
is not given in one of the illustrations to S.^ 180^ 
Criminal P* 0., as one of the offences which is an 
offence because of its relation to another offence, 
such as abetment which would give the Court 
jurisdiction either where the principal offence or 
the connected offence was committed, nor can^ it 
be brought within the meaning of this section 
itself. It is not one of the offences named m 
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B. 181. The gist of the offence of conspiracy lies 
not in doing that act of effecting the purpose for 
which the conspiracy is formed nor in attempting 
to do any of the acts nor in inducing others to do 
them, but in the forming of the scheme of agree- 
ment between the parties. In certain cases it may 
be difficult for the Courts to decide whether a 
particular agreement which forms the basis of a 
criminal charge was made or concluded at a parti¬ 
cular time or at a particular place. But it does not 
follow therefrom that the scope of the conspiracy 
would determine the place where the conspiracy or 
part of it occurred. It is not the act done in 
pursuance of the conspiracy but the place where 
the conspiracy was formed or made which deter¬ 
mines the jurisdiction of the Court and in an 
indictment for conspiracy the venue should be 
laid where the conspiracy was and not where the 
result of such conspiracy was put in execution. 

[P 109 C 2; P 110 C 2; P 111 C 1] 

The criminal conspiracy was formed, that is to 
say, the offence was committed in U. P., that is 
outside the jurisdiction of the Sukkur Court. The 
accused also entered into a further conspiracy at 
Sukkur. The accused were however not charged 
with this second or further conspiracy at all. The 
two conspiracies were not parts of one transaction: 

Held that S. 177 applied and the Sukkur Court 
had no jurisdiction to try the offence of criminal 
conspiracy formed in U. P. 112 C 1, 2] 

(b) Criminal Trial—Appeal against acquittal 
^^GovcrnxDCnt $Hould b© bound in arguenont to 
grounds raised in memorandum of appeal—It 
ahould not be allowed to snatch conviction by 
making out new case against accused. 

It is not proper in an appeal against an accjuittal 
for Governmenb to attempt to snatch a conviction 
by making out another case against the accused. 
An appeal against an acquittal is a serious matter. 
The liberty of a person once acquitted is again to 
be put in jeopardy, and cases, in which an appeal 
against an acquittal is to be made, should ^ 
carefully considered in all their aspects before the 
appeal is filed, and Govecninent should be bound 
In argument and should consider themselves bound 
in argument to the grounds raised in the memo¬ 
randum of appeal : 19 Bom 51, Ref- [P 113 C 1] 

Partabrai D. Punwani, Advocate-General 

— for the Crown. 

P, 8. Bhahani — for Accused 1. 

Mangharam Ailncal for Accused 2. 

DaYiB J. C. —Five accused persona were 
tried by the Sessions Judge of Sukkur of 
offences under S. 120.B. conspiracy, under 
S. 366, kidnapping, and S. 420, cheating. All 
were acquitted on the charge of conspiracy 
asthe Court held that the offence of conapu 
racy was completed outside its jurisdiction, 
and that there was no offence of abduction 
committed because the young woman in 
this case was not abducted, so he acquitted 
all the five accused on these two charge. 
On the charge of cheating he acquitted the 
woman accused, the wife of Dhooji, because 
he was of the opinion that she merely lived 
with her husband, accused 2, in his howe 
but he convicted the husband Dhooji. Me 
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also convicted one Parumal accused 4, but 
acquitted P'ursu and Thaku, accused 1 and 
6, and it is against the acquittal of these 
two accused on the charges of conspiracy 
and cheating that Government has appealed. 

Accused Dhooji and Parumal appealed to 
this Court against their conviction on the 
charge of cheating and their appeals wore 
dismissed. It is not clear to us why if 
Government considered it proper to appeal 
against the acquittal of the two accused 
Pursu and Thaku, they did not appeal 
against the acquittal of their two fellow con¬ 
spirators Dhooji and Parumal of the charge 
of conspiracy. We think however the 
appeal of Government against the acquittals 
of these two accused Pursu and Thaku 
should be dismissed. The case for the 
prosecution was that the five accused with 
three others, tw’o women, Mt. Neepali and 
Mt. Parpati, and a man Lai Bahadur not 
before the Court, entered into a criminal 
conspiracy about the month of March 1936 
to abduct ^Yomen so that they may be com¬ 
pelled to marry against their will and to 
cheat by deceiving persons into marrying 
the abducted women and to pay money for 
them, and that in pursuance of this con- 
spiracy they abducted Mt. Saraswati from 
Chamti in Gonda district on or about 5th 
April 1936, and compelled her to marry 
Sugnomal against her will at Sukkur on Ist 
May 1936, and on the same day cheated 
Sugnomal by deceiving him by falsely repre- 
senting that Saraswati was a widow with- 
out relations, which she was not, and thus 
induced him to marry Saraswati and pay 
them Rs. 475. This is the case for the pro- 
secution as stated in the amended charge, 
for the Sessions Judge of Sukkur amended 
the charge as framed by the committing 
Magistrate. 

Now conspiracy is a substantive offence 
in itself. It is not given in one of the illus- 
tratioDS to S. 180, Criminal P. 0., as one of 
the offences which is an offence because of 
its relation to another offence, such as abet- 
ment which would give the Court jurisdic¬ 
tion either where the principal offence or 
the connected offence was committed, nor 
can it be brought within the meaning of 
the section itself. It is not one of the 
offences named in S. 181. It is not alleged 
in the charge that the conspiracy to abduct 
and the abduction was made in Sukkur 
where all the five accused live. Clearly 
the criminal conspiracy ^as formed, that 
is to say, the offence was committed out- 
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side the Proviuce of Sind and outside the 
lurisdiction of the Sukkur Court, whether 
in Cawnpore or in some other place in 
another province does not matter. The 
three persons most closely connected with 
the conspiracy, Mt. Neepali, Mt. Parpati 
and Lai Bahadur were not before the 
Court. Indeed, Government in their memo- 
randnm of appeal seem to rely not upon 
the conspiracy made outside the jurisdic¬ 
tion but upon another conspiracy made in 
Sukkur. In para. 4 in the memorandum 
it is stated that the conspiracy of cheating 
could only have taken place in Sukkur or 
in Shikarpur, and in para. 5 it is com¬ 
plained that the Judge did not apply his 
mind to the question whether the accused 
did not enter into a further conspiracy at 
Sukkur; but the accused were not charged 
with this second or further conspiracy at 
all and we cannot say that a Judge is 
wrong because when the accused are 
charged with one conspiracy at one place, 
he does not convict them of another cons¬ 
piracy at another place. We think the 
complaint in this case should be directed 
not against the Judge but those responsi- 
ble for the conduct of the prosecution at 
Sukkur. 

From para. 9 of the memorandum of 
appeal, the Advocate-General appears to be 
of the opinion that a novel and important 
question of jurisdiction is raised in this 
appeal. But the point is not novel. The 
learned Advocate-General could assist us 
in his argument only by reference to a 
decision of the Punjab Chief Court in a 
single Judge judgment reported in an 
unauthorized law report, the case in 24 
P R Cr 1917 *= 18 Cr L J 847^ men¬ 
tioned on page 456 of Mitra’s Criminal 
Procedure Code, Edn. 8. That case how¬ 
ever was decided on differentr facts and a 
different section, and can be of no assist- 
ance in this case, and the learned Advocate. 
General could, we think, have more profit¬ 
ably referred to the case mentioned by the 
Sessions Judge in his judgment, a case of 
this Court — and reported in 148 I C 135, 
at p. 138 and also reported in 27 S L R 
392.® In that case the learned Additional 
Judicial Commissioner whose order was set 
aside in revision fell into precisely that 

1. Gurdit Singh v. Emperor, (1917) 4 A I R Lah 

304=41 I 0 671=27 P R Cr 1917=18 Cr L J 

847. 

2. Gokaldas Amarsee v. Emperor, (1933) 20 A1R 

Sind 333=1933 Cr O 1180=148 I C 136=35 

Cr L J 685=27 SLR 392. 
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error into which the learned Advocate. 
General invites us to fall. The learned 
Additional Judicial Commissioner said : 

The scope of the conspiracy would, in my 
opinion, determine the place where the 
conspiracy or any part of it occurred”; but 
the Court was of the opinion that there 
was no warrant for this proposition. 

The Court said : 

The definition of conspiracy as given by Wiles J. 
at p. 317 in the very case referred to by the 
learned Additional Judicial Commissioner, (1886) 
L R 3 H L 306,* is with all respect to the learned 
Additional Judicial Commissioner, a complete 
answer to the reasoning adopted by him. The 
definition is as follows : 

'A conspiracy consists not merely in the inten¬ 
tion of two or more, but in the agreement of two 
or more to do an unlawful act, or to do a lawful 
act by unlawful means. So long as a design rests 
in intention only, it is not indictable. When 
two or move agree to carry it into effect, the very 
plot is an act in itself, and the act of each of the 
parties, promise again.st promise acttis contra 
actum capable of being enforced, if lawful, is 
punishable if for a criminal object or for the use 
of criminal means.’ 

This definition forms the foundation ofi 
S. 120.A, Penal Code. The gist of the 
offence of conspiracy lies not in doing that 
act or effecting the purpose for which the 
conspiracy is formed nor in attempting to 
do any of the acts nor in inducing others 
to do them, but in the forming of the 
scheme of agreement between the parties;! 
(1800) 1 East 462,^ (1760) 2 Burr 993=97 
E R 669,® (1844) 11 C and F 155 = 1 Cox 
C C 413.® It is no doubt true that soctie- 
times it is difficult to ascertain the point 
of time when the alleged agreement is said 
to have been made, that is to say, the 
point at which a combination of several 
persons for a common object becomes 
unlawful. But the factum of the criminal 
agreement should not be confounded with, 
its proof. So far as proof goes, as said by 
Gross J. in (1803) 4 East 164^ at page 171 ; 

Conspiracy is generally a matter of inference 
deducted from certain criminal acts of the parties 
accused done in pursuance of an apparent criminal 
purpose common between them. 

In certain cases it may therefore be diffi¬ 
cult for the Courts to decide whether aj 
particular agreement which forms the basis 

3. (Denis Dowling) Mulcahy v. Queen-Empress, 

(1886) L R 3 H L 306. 

4. Domiua Regina v. Best & Co., (1800) 1 East 

462. 

5. Rex V. John Spragg and Mary Eliaebeth 

Spragg, (1760) 2 Burr 993=97 E R 669. 

6 . O’Connel v. Reg. (1844) 11 Cl & P 155=1 Cox 

O 0 413=8 E R 1061. 

7. Rex V. Brisao, (1803) 4 East 164=7 R R 551. 
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of a criminal charge was made or concluded 
at a particular time or at a particular 
place. But it does not follow therefrom 
that the “scope of the conspiracy would 
determine the place where the conspiracy 
or part of it occurred.” It is also difficult 
to appreciate the sense in which the learned 
Additional Judicial Commissioner has used 
the expression “any part” of the conspiracy 
occurring in one place and any other part of 
it occurring in another place. The learned 
Additional Judicial Commissioner has fur. 
ther said : 

A conspiracy may te a continuous offence. Its 
duration may depend on the achievement of its 
object, .\fter forming a common intention with 
regard to the main purpose details may be left to 
be settled as and when they arise. The conspira* 
tors may think and act in concert during the 
attainment of their purpose. This continuous 
activity which may be characterized as conspiracy 
may be coterminous with the commission of a 
crime. Thus where the conspiracy is a scheme to 
do certain acts towards an offence (as in this case) 
for the purpose of cheating, then whatever any 
such act may be. if it is done by any of the cons¬ 
pirators in furtherance of the scheme, that act 
would decide the jurisdiction to try the offence of 
conspiracy. 

Again with all respect there is, we think, 
no warrant for either of the above proposi- 
tiODS. 

It is not the act done in pursuance of the cons¬ 
piracy but the place where the conspiracy was 
formed or made which determines the jurisdiction 
of the Court and it has been consistently held that 
in an indictment for conspiracy the venue should 
,be laid where the conspiracy was and not where 
Ithe result of such conspiracy was put in execution: 
Russell on Crimes and Misdemeanours, Edn. 8, 
page 185. 

There are however two judgments of 
this Court in the Sind Law Reporter to 
which we would invite the-attention of 
the learned Advocate-General; the one is 
20 S L B 18^ and the other, 20 S L R 
140.® In both those cases stress is laid 
on the fact that the conspiracy itself is a 
substantive offence, and the acts done in 
pursuance of the conspiracy are evidence of 
that conspiracy. The offence is the cons¬ 
piracy. In 20 S L R 140® Kennedy J. C. 
said at page 142 : 

It must be remembered that wnspiracy Is a 
substantive offence and 

abetment. It is to be remembered al» that though 
an overt act may be speciffad in the charge, yet 
this is not (except when the end of the 
is not to commit an offence) necessary. In any 

8 Kishanchand v. Emperor, (1926) 18 A I B Si^ 
171=93 I 0 419=27 Or L J 248=20 S L B 

9 Emperor v. Ohandiram, (1926) 19 A I R Sind 
IC 462=90 SLR 140=27 Cr E J 

386. 


case, the overt act or acts is or arc introduced not 
as partially constituting the offence but as giving 
information and example as to what the conspiracy 
was- Nor is there any limit to the number of 
overt acts which can be given in the charge. The 
accused is not charged with committing them but 
with committing the offence of conspiracy in the 
course of which these events took place. It is 
thus clear that it may be specified in a charge 
that a certain act has been committed which coold 
not possibly be committed by one of the alleged 
conspirators, nevertheless such conspirator may be 
guilty of that conspiracy in the course of which 
such act was committed. Thus Lady Rochford 
might well have been charged with conspiracy to 
commit high treason in connextion with the seduc¬ 
tion of Anne Boleyn. 

Again, it is not by any means necessary that 
each conspirator should be aware of all the acts 
done by each of the conspirators in the course of 
the conspiracy. This necessarily follows from 
what has been said above. His offence is the cons¬ 
piracy. The acts done by any of the conspirators 
in furtherance of the purpose of the conspir.icy 
are merely indications of what the object of the 
conspiracy was. 

What is necessary however is that there should 
be one conspiracy and not a series of conspiracies 
and criminal acts unconnected by unity of inten- 
tion. It is quite possible that the same gang may 
commit conspiracy after conspiracy, all of the 
same nature yet actually unrelated. Again it is 
quite possible'that there may be a baud of conspi- 
rators working for a common criminal end, and 
that for the purpose of that conspiracy they may 
find it necessary to procure the doing of unlawful 
acts by persons who are not members of the cons¬ 
piracy. In that case, if the persons so seduced into 
unlawful acts are not aware of the conspiracy, the 
fact that they do unlawful acts does not make 
them members. Thus let it be supposed that 
a gang of men conspire to murder some one and to 
that end borrow a gun from a license holder, who 
thus commits the offence of parting with his gun 
contrary to his license, but who imagines that the 
conspirators have borrowed the gun for Shikar; 
that will not make the license holder a conspirator. 


It might be that in certain cases the 
prosecution could rely on a series of con¬ 
nected conspiracies so as to bring the 
charge within the provisions of S. 239 (d). 
Criminal P. C., or on the argument that a 
conspiracy and acts done in pursuance 
thereof are all parts of one transaction so 
as to bring the case within that section, 
and on the class of cases illustrated by 30 
Bom 49,^® 7 Rang 82l“ and 28 S L K 
119*® at p. 132. But it was never the case 
of the prosecution that these two conspi- . 
raoies were part of one transaction, nor was 


1 Emperor v. Date Hanmant, (1906) 80 Bom 49 
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it the case of the prosecution, nor was it 
argued before us, that the Sukkur Court 
had jurisdiction because the conspiracy in 
the United Provinces and the acts of cheat¬ 
ing in Sukkur or Shikarpur were parts of 
the same transaction. The question of the 
territorial jurisdiction of the Courts dealt 
with in Chap. 15, Criminal P. C., would 
then have had to be argued and consi¬ 
dered. Nor do the provisions of S. 181, 
Criminal P. C., which in the case of kid¬ 
napping or abduction give jurisdiction to 
several Courts be of any help to Govern¬ 
ment in this appeal. 

In the memorandum of appeal the fur¬ 
ther conspiracy at Sukkur is emphasized 
and the Sukkur Court’s jurisdiction in 
consequence is stressed. But the answer to 
those arguments is that the accused were 
not charged with a conspiracy at Sukkur. 
They might well have been so charged and 
convicted, if the prosecution at Sukkur had 
not been mishandled, but they were not so 
charged. Nor is the case of Government 
as set out in the memorandum of appeal 
based upon S. 239, Criminal P. C., nor did 
the learned Advocate.General refer to one 
case based on that section. We are not 
prepared in an appeal against an acquittal 
of a charge of one conspirancy in the 
United Provinces to convict the accused 
of another conspiracy at Sukkur, or to 
allow a case to be argued on grounds other 
than those set out in the memorandum of 
appeal. Moreover, as the evidence of the 
charge of conspiracy to cheat is the cheat, 
ing of Sugnomal, and no Court would give 
consecutive sentences for the conspiracy 
and the cheating, the acquittal on the 
charge of conspiracy to cheat is in this case 
of no practical importance. Moreover, we 
would point out that the worst aspect of 
these cases is not the offence of cheating, 
but the offence of kidnapping or abduction, 
but the learned Judge has found quite 
rightly that in this case there was no 
abduction, for the woman was over the 
statutory age ; she was a married woman, 
a bad character and a willing agent, while 
Sugnomal, the middle aged bania, who so 
eagerly and so imprudently married this 
woman in circumstances almost bound to 
■excite suspicion, is deserving of little sym¬ 
pathy. 

We think, therefore, that on the facts of 
this case, and on the charge as framed, the 
Judge was perfectly justified in applying to 
the charge of the substantive offence of 
conspiracy^ the simple provision of S. 177, 


Criminal P. 0., and to acquit the acetwed 
on this charge. The appeal on this charge 
must clearly fail. On the charge of the 
substantive offence of cheating, the learned 
Advocate-General does not press the charge 
against Thaku, accused 5, but he presses 
the charge against accused Pursu, and he 
relies mainly on what he describes as an 
error of the learned Judge in confusing 
Thaku and Pursu in his judgment and 
stating that Sugnomal did not implicate 
Pursu in his application Ex. 20. It is true 
the learned Judge’s words invite some 
argument because reference to Ex. 20 will 
show that Sugnomal names Pursu as a 
trafficker in women and as an accomplice. 
But when the learned Judge uses the 
word ‘implicates,’ he means, we think, 
implicated in the offence of cheating, as 
a principal in the offence and not as an 
abettor or an accomplice. We think, in 
deciding to convict some and acquit others, 
he has drawn the line broadly between 
those who executed the deed and as 
such can be deemed to have been a party 
to the actual misrepresentations and those 
who took some lesser part, whether by 
attesting or otherwise. We cannot say, 
on the evidence before us, that the learned 
Judge was wrong. He had before him some 
very unsatisfactory witnesses. Khanu and 
Jhaman, the go-betweens, appear to have 
been accomplices. Lakha was a partner 
with Jhaman. Pewandbai apparently was 
anxious to get her simple and middle aged 
unmarried brother married. The learned 
Judge appears to have been impressed by 
the simplicity of Sugnomal, the dupe, but 
not to the extent of convicting all whom 
Sugnomal implicates. He states : 

Sugno no doubt implicates Thaku and Pursu 
too in his evidence, but they are not implicated by 
him in the application nor have they executed 
the deed ; Thaku did not even attest it. 

The learned Judge had therefore clearly 
in his mind the fact that Pursu attested 
the deed but he acquits him. When we 
turn to Sugno’s evidence we find a general 
indictment of all the accused. For instance, 
he says: “Pursu, Paru and a Punjabi asked 
her if she would marry”. appear to 

have spoken in chorus. Then “Pursu and 
Paru said that the girl was the daughter of 
Umrah and that her husband was dead and 
so I should bo at ease”. This was a duet. 
Suguo also says : “I did not hear the de^ 
completely but Khanu a^ured me that it 
was all pukka business”. It is clearly 
impossible to place great reliance upon a 
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■witness such as Sugno and we think the 
Judge was right when he convicted only 
those whose signatures as the executants of 
the deed corroborated the evidence of Sug- 
nomal. In the course of his arguments, the 
learned Advocate-General said that if Pursu 
could not be convicted of the offence of 
cheating, he could have been convicted of 
abetment of the offence. There is at least 
the authority of the Bombay High Court 
in A I R 1924 Bom 432,^^ that an accused 
charged with the substantive offence can. 
not be convicted of the abetment of that 
offence. We do not wish to commit our¬ 
selves to the statement that in no case can 
an accused charged with the principal 
offence be convicted of abetment on the 
same charge, because while ‘ attempt” is 
epecihcally mentioned in S. 238, Criminal 
;P. C., “abetment” is not. But we do say 
that it is not proper in an appeal against 
an acquittal for Government to attempt to 
snatch a conviction by making out another 
case against the accused. We think that 
an appeal against an acquittal is a serious 
matter. The liberty of a person once 
acquitted is again to be put in jeopardy, 
and we think we are justified in asking 
that cases, in which an appeal against an 
acquittal is to be made, should be carefully 
considered in all their aspects before the 
appeal is filed, and that Government should 
be bound in argument and should consider 
themselves bound in argument to the 
grounds raised in the memorandum of 
'appeal. In 19 Bom 51.'* the High Court 
of Bombay refused to consider the question 
whether a charge under S. 211, I. P. C. 
was or was not maintainable as no objec- 
tion was urged on that point. Jardine J. 


said : „ 

At the same time it seems to me that it would 
not be proper tor this Court to consider the appeal 
on grounds not contained in the objections urged 
on behalf of Government. 


There is no hint or suggestion in the 
memorandum of appeal that the accused 
should have been convicted of the abetment 
of the offence of cheating. Abetment and 
<x)nspiracy are two quite different offences. 
We refuse therefore to consider a case of 
abetment now. We think therefore the 
judgment of the Sessions Judge was clearly 
Tight on all the p oints on which Govern. 

18. Emperor v. Bas**^* ^a^ya, (1924) R 

Bom 482=81 I O 959=25 Or L J 1185—26 

Boni Xi B 833* 

14 . Queen-Empress v. Karigowda, (1695) 19 Bom 
61. 
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ment have raised objection, and we dismiss 
this appeal accordingly. 

d.s./r.K. Appeal dismissed. 
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Davis J. C., Dadiba C. Mehta and 

LOBO JJ. 

Emperor 

V. 

Bikha Moti. 

Criminal Ref. No. 270 of 1937, Decided 
on 22nd March 1938, made by District 
Magistrate, Thar Parkar, and referred by 
Divieion Bench of Davis J. C. and 
Haveliwala J. 

^ Criminal P. C. (1898), S. 202—Complaint 
referred by Magistrate to police for investiga¬ 
tion under S. 202—Police have power to arrest 
but cannot investigate offence independently 
of Magistrate's directions and send accused for 
trial upon charge sheet : 27 S Xj R 67 ^ A I R 
1933 Sind 136—lU I C 409, Overruled. 

There is nothing in S. 202 which debars the 
police from esercising their powers under S. 54 
and arresting the accused, merely because the 
Mat'istrate had referred a case for investigation by 
them under S. 202. But when a Magistrate has 
referred a complaint of an offence to the police for 
investigation under S. 202, it is not competent to 
the police to investigate the offence complained of 
independently of the Magistrate’s directions and 
to send up the accused for trial for the offence 
complained of upon a charge sheet; 27 S L R 67— 
AIR 1933 Sind 136=144 I O 409, Overruled. 

[P 113 0 2 ; P 114 0 1 ; P 116 0 1,2] 

Partabrai D. Punwani, Advocato-Gene- 
ral — for the Crown. 

Davis J. C. — The question referred to 
us for our decision is as follows: 

Whether when a Magistrate has referred a 
complaint of an offence to the police for investiga¬ 
tion under S. 202, Criminal P. 0., it is competent 
to the police to investigate the offence complained 
of independently of the Magistrate’s directions 
and to send up the accused for trial for the offence 
complained of upon a charge sheet. 

In our opinion, the answer to that ques. 
tion should be in the negative. It is, in 
our opinion, not competent to the police 
when they have been directed by the 
Magistrate to enquire into a complaint of 
an offence of which ho has taken oogniz. 
ance, in effect to ignore the Magistrate's 
direction and to start proceedings of their 
own. To hold otherwise would, in our 
opinion, be to ignore the purpose and effect 
of 8. 202, Criminal P. 0., and merely to 
invite a conflict of jurisdictions between 
the police and Magistrate such as this 
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reference by the District Magistrate illus¬ 
trates, and \vhich in the public interest, 
should be avoided. It is true that there is 
a judgment of a Division Bench of this 
Court to the contrary effect, but that 
judgment, as well as the judgments of cer¬ 
tain other Courts, appear based upon a 
misapprehension. In 27 S L E 67,^ Aston 
A. J. C. in concurring with the opinion 
expressed by the Patna High Court in 2 
Pat 379^ said: 

It is possible to conceive o£ offenders who had 
committed grave crimes making good their escape 
if the mere fact that some one had made a com¬ 
plaint to a Magistrate which had been forwardei 
to the police for investigation under S. 202, Cri¬ 
minal P. C., debarred the police from arresting 
the accused and placing him before the Magis¬ 
trate on a charge sheet, if there were sufficient 
grounds for so doing. 

But with all respect to the learned 
Judge we cannot see that there is anything 
in S. 202, Criminal P. C., which debars 
the police from exercising their powers 
under S. 54 and arresting the accused, 
merely because the Magistrate had refer, 
red a case for investigation by them under 
S. 202, Criminal P. C., and indeed 
S. 202 (2) appears to contemplate the 
police using such power of arrest and all 
other such powers as they would have, 
had proceedings been started on a first 
information recorded under S. 154 by 
them, instead of upon a complaint made 
to a Magistrate of which he has taken 
cognizance under S. 190 (a). It is perhaps 
as well to set out S. 202, Criminal P. C., 
at length, for, it is our experience that 
reliance upon reported cases, almost inevit¬ 
ably coloured by their own particular 
facts, rather than reference to the words of 
the statutory sections which apply, is a 
frequent cause of error and confusion. 

S. 202, Criminal P. C., is as follows : 

202. (1) Any Magistrate, on receipt of a com¬ 

plaint of an offence of which he is authorized to 
take cognizance, or which has been transferred to 
him under S. 192, may, if he thinks fit for 
reasons to be recorded in writing, postpone the 
issue of process for compelling the attendance of 
the person complained against, and either inquire 
into the case himself or, if he is a Magistrate other 
than a Magistrate of the third class, direct an 
inquiry or investigation to be made by any 
Magistrate subordinate to him, or by a police 
officer, or by such other person as he thinks fit, 

1. Emperor v. Ghulam Nabi, (1933) 20 A I R 

Sind 136=1933 Or G 384 = 144 I C 409=27 
8 DR 67=34 Or L J 763. 

2. Emperor v. Bhola Bhagat, (1928) 10 A I R 
Pat 647=72 I C 876=24 Or L J 375 = 2 Pat 
379=4 P L T 621. 


A. I. R. 

for the purpose of ascertaining the truth or false, 
aood of the complaint : 

Provided that, save where the complaint has 
been made by a Court, no such direction shall be 
made unless the complainant has been examined 
on oath under the provisions of S, 200. 

(2) If any inquiry or investigation under this 
section IS made by a person not being a Magistrate 
or a police officer, such person shall exercise all< 
the powers conferred by this Coda on an officer in 
charge of a police station, except that he shall not 
have power to arrest without warrant. 

Any Magistrate inquiring into a case 
under this section, may, if he thinks fit, take 
evidence of witnesses on oath. 

(3) This section applies also to the police in the 
towns of Calcutta and Bombay. 

Now S. 202 (1) refers not only to an 
enquiry but also to an investigation ; and 
S. 202 (2) confers upon a person other than 
a Magistrate or a police officer all powers 
conferred upon a police officer in charge of 
a police station except 1*he power of arrest 
without warrant. Surely this implies that 
a police officer to whom a complaint has 
been referred for investigation has the 
power to arrest without warrant under 
S. 54, Criminal P. C. and all other powers 
which may be exercised by a police officer 
in the course of an investigation. To us 
the scheme of the section appears to be, 
that when a complaint is sent to the police 
for investigation and report, they are to 
investigate in precisely the same manner 
and to arrest in precisely the same way as 
they would have done if their powers had 
been first invoked by a first report under 
S. 154, their being only this difference, 
that in the one case the police embody the 
result of their investigation to the Magis. 
trate in a report which the Magistrate 
proceeds to consider under S. 203, while in 
the other case the police embody the result 
of their investigation in what is called a 
challan or charge-sheet, but which is really 
a police report under S. 190 (b), the term 
challan or charge sheet not occurring in 
the section, the accused person, in any 
case, if arrested by the police, being pro. 
duced before the Magistrate in the ordi. 
nary way. To hold otherwise would be 
to leave the proceedings started by the 
Magistrate under S. 202, Criminal P. 0. 
unfinished, and in the air ; for, he would 
not have, as the law contemplates, a 
report of the investigation but he would 
have a refusal by the police to report as 
in this case, and other and independent 
proceedings in the same matter initiat- 
ed by them. But the law contemplates 
that proceedings, begun by the acceptance 
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by a Magistrate of a complaint under 
S. 200, Criminal P. C. and sent to the 
police for investigation under Section 202, 
should be terminated by the Magistrate as 
set out in Section 203 and the following 
sections. The proceedings are not termi. 
nated when the Magistrate’s authority is 
defied, his jurisdiction in effect denied and 
the order to investigate and report dis. 
obeyed. The law does not contemplate 
this, and we cannot see that this aspect of 
the case has been considered* in any of the 
judgments which have been cited to us in 
support of the case of this Court in 27 
SLR 67.^ 

The Patna case, 2 Pat 379,^ is clearly 
distinguishable from the case before us. In 
that case, the Judges held that the order 
■was not an order by a Magistrate under 
Section 202, Criminal P. C. The remark 
that even if it had been an order under 
Section 202, Criminal P. C. 'the police 
could have jurisdiction to arrest and send 
up a charge sheet is obiter. With the 
further remark that the police ^Yould have 
powers to arrest and investigate, we res¬ 
pectfully agree because Section 202 clearly 
contemplates that the police would have 
such powers; but we do not think that the 
section contemplates the termination of 
the investigation by the police sending up a 
charge sheet, for, the Magistrate would have 
no need of a police report or challan or 
charge sheet to take cogQi;i:ance under 
• S. 190 (b), having already a complaint under 
S. 190 (a). The Madras case in 54 Mad 
698,^ is a short judgment of a single Judge 
and appears to proceed upon the ground 
that because a Magistrate has ordered the 
police to investigate and report, they could 
not arrest a dangerous murderer. But, for 
the reasons we have given, we see no reason 
why the police should not have power to 
arrest a dangerous murderer even if the 
Magistrate has sent a complaint for invest!, 
gation under S. 202 ; and they can still 
report to the Magistrate as directed, and 
need not defy his authority. 

Moreover, we are dealing here with a 
case where the police have sought to chal. 
Ian accused persons upon the same facta 
and allegations as are contained in the 
complaint, although they choose to consi¬ 
der the offence complained of as an offence 
under 8. 406, I. P. C., while the Magistrate 

8. Gopal Naiek v. Alagirisami Naick, (1981) 18 
AIR Mad 770=1981 Or O 1026=181 I 0 
176=33 Or L J 690=60 M L J 630=64 Mad 
698. 


is of the opinion that the complaint dis¬ 
closed an offence only under S. 403, I. P. C. 
Should the police in the course of their 
investigation of a complaint sent to them 
under S. 202, Criminal P. C., find different 
facts and a different offence ; should they, 
for instance, upon a complaint of simple 
hurt find facts which show a case of murder, 
it is not suggested that they could nob 
themselves record a first information and 
challan the accused for murder ; but even 
this would not relieve them of the duty to 
report to the Magistrate the result of their 
investigation of the complaint referred to 
them, so that he could deal with the com¬ 
plaint according to the provisions of S. 203, 
Criminal P. C. In fact, if the words of the 
material sections are carefully read and 
followed, no difficulty in practice and no 
conflict in jurisdiction would appear to us 
to arise at all. In the Lahore case in 
14 Lab 194,^ the question is dealt with in 
general terms. The difficulty which arises 
in the co-existence of a complaint and chal¬ 
lan is not resolved, but with the general 
proposition that there is nothing in S. 202 
to restrict the powers of the police in invest!- 
gation we respectfully agree because our 
reading of S. 202 (2) is that all these 
powers are by implication clearly preserved 
but the power to investigate and arrest is 
not necessarily dependent upon the power 
to send up the accused upon a charge sheet. 

In support of the view taken by the 
learned Advocate.General on behalf of 
Government that when the Magistrate 
has referred a complaint to the police 
for investigation under S. 202, Criminal 
P. C., the police cannot themselves start 
independent proceedings under S. 154, 
Criminal P. C., but must investigate and 
if need be, arrest in consequence of the 
reference to them by the Magistrate, we 
are referred to two cases, 54 Cal 303® 
and 63 Bom 339.® In the Calcutta case 
the simple proposition is laid down that 
when a Magistrate takes cognizance of a 
case under 8. 200, Criminal P. 0. and 
refers the complaint to the police for 
enquiry under 8. 202, Criminal P. C., 
he most pass the necessary order on the 

4 . Rashid Ahmad v. Emperor, (1932) 19 A I R 
Lab 679=1983 Or 0 807=189 I 0 189=14 
Lah 194=88 Cr L J 787=88 F L B 840. 

6. leaf Kasya v. Emperor, (1938) 16 A I R Cal 
24=102 1 0 646=64 Cal 808=28 Or L J 
677. 

6. Emperor v. HajI Nnr Mohamed, (1929) 16 
A I B Bom 72^-117 1 0 829=68 Bom 889= 

80 Or L J 781=81 Bom L R 84. 
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police report under Ss. 203 and 204, 
Criminal P. C. To us, this proposition 
appears indisputable, and is obviously 
incompatil)le with independent proceed¬ 
ings hy tlio police upon the same facts, 
for the Magistrate cannot pass orders upon 
the complaint after considering the report 
of the police, when the police do not 
report to him the result of their investi¬ 
gation but take independent proceedings 
of their own. When the police do take 
such independent action, the obvious course 
is for the Magistrate to treat the police 
report as made, not independently by the 
police but in proper obedience to his order, 
and act accordingly. In the Bombay 
case the general proposition is laid down 
that the police cannot, when a com. 
plaint is referred to them by a Magistrate 
under S. 202, Criminal P. C., for report, 
exercise their independent powers of inves- 
tigation and send up the accused on a 
charge sheet or even arrest the accused. 
Baker J. said : 

It is quite clear, on the ruling of the Calcutta 
High Court in 54 Cal 303,5 that the Magistrate to 
whom a complaint is made can only proceed 
under Ss. 202, 203. and 204, and in the present 
case, from the Magistrate’s own order, it would be 
seen that ho sent the case for investigation to the 
police after examining the complainant on oath. 
That must be taken to be an order under S. 202 
In that case the police had no power to arrest the 
accused or send him up for trial on a charge sheet. 
The only action they could take was to make a 
report to the Magistrate, after consideration of 
which it was open to him to proceed either under 
S. 203 by dismissing the complaint, or S. 204 by 
issuing process. The view taken by the learned 
Presidency Magistrate, is, therefore, in my opinion, 
correct, and must be upheld. The sole remaining 
point is as to the result of the proceedings. It is 
quite clear that the result is that the original 
complaint made by Cunningham is still undis¬ 
posed of, because no order has been passed by the 
Magistrate on the result of the investigation made 
by the police. The question whether such an 
order should be made by the Chief Presidency 
Magistrate to whom the complaint was originally 
made or by the Presidency Magistrate to whom 
the proceedings under the charge sheet were trans¬ 
ferred is of minor importance. I agree that what 
appear to be transferred to the Third Presidency 
Magistrate were the proceedings initiated upon the 
charge sheet. In any case, as the complaint is 
still undisposed of, it will be necessary for the 
proceedings to be taken up at the point where the , 
irregularity commenced, that is to say, it will be 
necessary that the police report should bo made in 
reply to the reference under S. 202, and the Chief 
Presidency Magistrate should then proceed to dis¬ 
pose of it in accordance with law, that is to say, 
under S. 203 or S. 204 as the case may be. 

• But with all respect to the learned Judge, 
iwe do not think it can be said that a re- 
•feronce by a Magistrate under S. 202, 


A. I. F. 

Criminal P. C., prevents the police from 
arresting the accused. Our reading of 
S. 202 (2), Criminal P. C., is that by impli- 
cation the sub-section very clearly reserves 
this power to the police as we have before 
explained. For the reasons we have given, 
we think the case in 27 S L R 67^ is 
wrongly decided by the Divisional Bench 
of this Court and should no longer be fol¬ 
lowed. We would answer the reference 
accordingly. 

d.s./r.k. Answered in negative. 
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Davis J. C. and Lobo J. 

Tarachand Pribhdas — Applicant. 

v. 

Emperor. 

Criminal Revn. Appln. No. 248 of 1937, 
Decided on 1st March 1938, to quash the 
proceedings pending in the Court of Resi¬ 
dent Magistrate, Dadu. 

^ (a) Bombay Local Boards Act (6 of 1923 
as amended by Act 13 of 1935), Ss. 136 (2), 
119, 50— Sub-overseer of Local Board prepar¬ 
ing false bills and overcharging Board in course 
of his duty of taking measurements of work 
and preparation of bill—He acts or at least 
purports to act under Act—Prosecution after 
three months is barred even if act is not a bona 
fide one. 

A part of the duties of a sub.oveFseer under 
Local Board was the taking of measurements of 
repair and other work done and the preparation of , 
bills in respect thereof. The overseer prepared 
false bills and overcharged the Board : 

Held that the acts which were alleged to con¬ 
stitute a criminal offence on his part were acts 
done by him.or.in any case, purported to have been 
done by him, in pursuance of the Local Boards 
Act, and whether they were bona fide or otherwise, 
he was immune from prosecution after a lapse of 
three months from the date of the act complained 
of ; AI B 1930 Sind 144 \ A I R 1933 Sind J6J; 
AIR 1933 Sind 165 and AIR 1937 Sind 129, 
Bel. on ; (1926) 1 AC 242, Dieting. [P 118 0 2; 

P 119 0 1] 

(b) Interpretation of Statutes—Case inter¬ 
preting English Act is no guide in interpreting 
Indian Act. 

An English case interpreting an Act of Parlia¬ 
ment is DO guide for the interpretation of a section 
of an Indian Provincial statute, especially where 
the wordings in the two Acts are difierent: AIR 
1937 P C 306, Bel. on. [P 121 0 1] 

Hashmatrai G. Chainani — 

for Applicant. 

Parfcabrai D. Punwani — for the Grown. 

Lobo J. — The applicant Tarachand 
Pribhdas was during the year 1934-35 a 
sub-overseer in the employ of the District 
Local Board of Dadu and in charge inter 
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alia of the Mehar taluka roads and other 
engineering v7orks. A part of his duties 
as Sub.Overseer -was the taking of measure¬ 
ments of repair and other work done and 
the preparation of bills in respect thereof. 
In 1935 the overseer and other superiors 
of the applicant discovered that in respect 
to certain works the applicant had pre¬ 
pared and preferred false bills overcharging 
the Board to the extent of Rs. 562.2.0. At 
the instance of the District Local Board a 
complaint was filed against the applicant 
in the Court of the Resident Magistrate of 
Dadu of offences under Ss. 417;511,I. P. C. 
and the learned Magistrate thereon issued 
process against him. The case proceeded, 
and on 2nd June 1936 the learned Magis¬ 
trate framed a charge against the applicant 
the material portion of which reads as 
follows : 

I, Rochiram Bulchaiid Hiranandani. Resident 
Magistrate, Dadu. hereby charge you Tarachand 
Pribhdas as follows: That j-ou between December 
1934 and April 1935 at Mehar Taluka District 
Dadu being a public servant to wit. Sub-overseer 
Taluka Local Board Mehar and being as such 
public servant, charged with preparation of docu¬ 
ments relating to Local Board works framed the 
documents to wit, bills for repairs to Mehar 
Nasirabad Road. Mehar-warah Road and Sir 
Shah Nawaz Bhutto Park in a manner which you 
knew to be incorrect, intending thereby to cause 
injury to Local Board to the extent of Rs. 295*4*0 
or in the alternative ‘you by deceiving the Local 
Board dishonestly attempted to induce the Local 
Board to make payment to the afore.=aid amount 
as detailed below to the contractor .... and 
thereby committed an offence punishable under 
8. 167 or S. 417 read with S. 511 of the Indian 
Penal Code and within my cognizance. 


In the meanwhile, a prosecution had 
been launched by the Tatta Taluka Local 
Board in or about March 1936 against 
one Nuralhaqshah a Sub-overseer in the 
employ of the Board, against Muhammad 
Usman Sumro, the President of the Board, 
and Sheikh Umar, a contractor, for conspir- 
ing to commit criminal breach of trust in 
respect of certain moneys of the Board and 
other offences under Ss. 120.B, or 

406 420 and 477.A read with S. 109, 
I. p' C., in the Court of the City Magis¬ 
trate of Karachi, and that learned Magia- 
trate had on 29th May 1936 framed 
charges against the accused in that case. 
Thereupon Nural-Haq Shah presented an 
application to the learned Magistrate m 
which he prayed that the Court would be 
pleased to terminate the proceedings against 
him and acquit him” on the ground inter 
alia that the prosecution was barred under 
the provisions of S. 136 (2) of the Local 


Boards Act 6 of 1923, as amended by 
Act 13 of 1935. This application being 
rejected by the learned Magistrate, both 
Nuralhaq Shah and Muhammad Usman 
Sumro brought the matter before the High 
Court in Revision Applications Nos. 167, 
and 176 of 1936'. A Divisional Bench 
consisting of the present learned Judicial 
Commissioner and Dadiba Mehta A. J. C. 


were of opinion that the contention of the 
applicants in these revision applications was 
well founded. At the end of a long and 
elaborate discussion as to the construction 
to be placed upon S. 136 (2), Local Boards 
Act as amended, the learned Judicial Com¬ 
missioner who delivered the judgment of 
the Divisional Bench concludes as follo^vs: 

It may be, as was said in 25 S L R 395,^ tha^ 
the result of sub-section (2) of Section 136 of the 
Bombay Local Boards Act is unfortunate, and the 
sub-section is one which the Legislature might 
well ameud, but it is not our duty to make the 
law. It is out duty to administer it. 

Tho Divisional Bench however, in view 
of tho importance of the question involved, 
referred the point for decision to a Full 
Bench. The present learned Judicial Com¬ 
missioner and Dadiba Mehta A. J. C., two 
out of the three learned Judges constituting 
the Full Bench, adhered to the view already 
adopted by them. Rupchand A. J. G. 
however recorded a dissenting judgment. 
This was in January 1937. Availing him¬ 
self of the majority Judgment of the Full 
Bench, the applicant before us on 18th 
February 1937 applied to the Resident 

Magistrate of Dadu that . ^ , , 

tho proceedings against him be terminated and 
he be acquitted in view of the decision of the High 
Court in the Talta Taluha Local Board casc.^ 


The learned Magistrate passed no order 
a the application, and Tarachand moved 
16 High Court in Revision Application 
o. 58 of 1937. In a brief order delivered 
y the present Bench on 23rd April 1937 
le application was dismissed as premature 
nd it was pointed out that it w’as for the 
larned trial Magistrate, on the materials 
laced before him. "to consider and give his 
ecision on the question raised , it being 
pen to Tarachand, if the decision was 
eainst him, to come to this Court in revi- 
on The learned Resident Magistrate 
aving on 2l8t July 1937 on the evidence 
Qd other material placed before him rejected 




728. 
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Tarachand s application, he has come before 
us again in revision against that order. 
The case of Tarachand, the applicant, is not 
distinguishable from the case of Nuralhaq 
Shah dealt with by the Full Bench, and in 
fact presents fewer difficulties for, it is not 
complicated by the joinder of the President 
of the Local Board and a contractor as 
co-accused, nor is a charge of conspiracy 
involved. Both Tarachand and Nuralhaq 
Shah were Sub-overseers in the employ of 
a Local Board : in the case against the 
applicant, as in the case against Nuralhaq 
Shah, the act charged as criminal is the 
recording of alleged false measurements in 
connexion with road repairs and prepafa. 
tion of false bills in order to defraud the 
Local Board. As in the case of Nuralhaq 
Shah, so in the present case therefore in 
view of the Full Bench ruling, this revi- 
sional application must be allowed and the 
proceedings pending against the applicant 
must be quashed. I would however like to 
record as briefly as possible the reasons for 
my agreement with the majority judgment 
in the Full Bench case, quite apart from 
the fact that that decision is binding on 
this Bench. S. 136, Bombay Local Boards 
Act 6 of 1923, as it stood before the amend, 
ing Act of 1935, was clear and unambiguous 
and presented no difficulty in the matter of 
construction. It read as follows : 

136 (1). No suit shall bo commenced against 
any local board, or against any officer or servant 
of a local board, or any person acting under the 
orders of a local board, for anything done, or pur- 
porting to have been done, in pursuance of this 
Act, without giving to such local board, officer, 
servant or person one month's previous notice in 
writing of the intended action and of the cause 
thereof, nor after three months from the date of 
the act complained of. 

(2) In the case of any such suit for damages, if 
tender of sufficient amends shall have been made 
before the action was brought, the plaintiff shall 
not recover more than the amount so tendered, 
and shall pay all costs incurred by the defeudant 
after such tender. 

The section was however recast and 
amended by Bombay Act 13 of 1935 and 
the section as amended now reads as 
follows ; 

136 (1). No suit, prosecution or other legal pro¬ 
ceeding shall lie against any member, officer or a 
servant of a local board, or any person acting 
under the order of a local board in respect of any¬ 
thing which is in good faith, done or intended to 
be done under this Act or under any other law 
for the time being in force which entitles or 
requires a member, officer, or servant as such, or 
other person .so acting, to exercise any powers or 
perform any duties. 

(2) No suit, prosecution or other legal proceed* 
mg shall be commenced against any local board, 


or against any member, officer or servant of a 
local board, or any person acting under the order 
of a local board, for anything done, or purporting 
to have been done, in pursuance of this Act, 
or any other law for the time being in force which 
entitles or requires a local board, member, officer, 
servant as such, or other person so acting to 
exercise any powers or perform any duties without 
giving to such local board, member, officer, ser¬ 
vant or person one month’s previous notice in 
writing of the intended action and of the cause 
thereof, nor after three months from the date of 
the act complained of. 

(3) In case of any such suit for damages, if 
tender of sufficient amends shall have been made 
before the action was brought, the plaintiff shall 
not recover more than the amount so tendered, 
and shall pay all costs incurred by the defendant 
after such tender. 

Now, Clause (l) of the section is plain 
and unambiguous; it affords immunity to 
any member, officer or servant of a Local 
Board or any person acting under the 
orders of a Local Board from a suit, pro- 
secution or other legal proceeding in 
respect of an act done or intended to be 
done by him in good faith under the Act 
or any other law for the time being in 
force. But the applicant in this case 
claims the benefit of the second clause, and 
it is here that difficulties begin. The 
language of the sub.section again is plain 
and unambiguous but when the sub-section 
is carefully considered its faulty drafting is 
apparent. The sub-section as it reads 
contemplates a prosecution against a Local 
Board when in law such a prosecution is 
not possible; it requires one month’s 
previous notice of an intended prosecution 
which has no meaning as it is clear from 
sub-s. (3) that this provision is intended to 
afford an opportunity to avoid action by 
tender of sufficient amends, and as there 
can be no compounding of a felony, there¬ 
fore no occasion can arise of tendering 
sufficient amends for an act constituting a 
non-oompoundable criminal offence. 

The applicant however has every right] 
to contend as he does, that he has no! 
concern with these inaccuracies and intri-' 
oacies; the plain language of the sub-section 
affords him immunity from prosecution 
after a lapse of three months from the! 
date of the act complained of, and that is 
sufficient for him; the acts which are. 
alleged to constitute a criminal offence on 
his part were acts done by him, or, in any 
case, purport to have been done by him, in 
pursuance of the Local Boards Act, and 
whether they were bona fide or otherwise 
this is all the sub.section requires. It is 
necessary therefore first to consider this 
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claim of the applicant: Were the mea¬ 
surements taken by him in pursuance of 
the Local Boards Act; or was he purport¬ 
ing to act in pursuance of the Local Boards 
Act when he took the measurements and 
.prepared the bills ? 

The construction, maintenance and 
repair of roads is under S. 50 of the Act 
an obligatory duty of a District Local 
Board. When a road is constructed or 
repaired in pursuance of such a contract, 
the contractor has to be paid ordinarily by 
measurement and he is paid out of the 
Local Board’s funds which are built up 
^rom the tax.payers money. S. 119 em¬ 
powers a District Local Board to appoint 
officers and servants to carry out its duties 
and provides that the Board 

shall from time to time prepare and sanction a 
schedule of the staff to be so maintained .... their 
respective duties and the amount and nature of the 
salaries, fees and allowances to be paid to each . .. 

The applicant must therefore have been 
appointed a servant of the District Local 
Board under this section. S. 135 states : 

Every member of a Local Board and every 
officer and servant maintained by or employed 
under a District Local Board shall be deemed to 
be a public servant within the meaning of S. 21, 
I. P. C. 

The applicant was therefore a public 
servant. It is true that no schedule such 
AS is required by S. 119 has, according to 
"the evidence in this case, been prepared, 
but that evidence nevertheless makes it 
'dear that the duties of the applicant were 
well defined and included the taking of 
■measurements of repair work and the pre- 
paratioD of bills. The learned advocate for 
■the applicant puts his case thus the 
•repair of roads is an obligatory duty of the 
District Local Board to fulfil which, as 
the Board cannot itself carry out the work, 
it must contract with some one to do so. 
When the work is done, it has to be paid 
-for from the taxpayers’ moneys; the 
Amount to be so paid has to be ascertained 
by the Board through its servants who 
are public servants. When therefore the 
applicant, in performance of the duties 
assigned to him as a servant of the Board, 
took the measurements of the work in this 
case and prepared the bills for payment, 
he was performing a public duty as a 
public servant, he was acting in pursuance 
of the Act, or, in any case, he purported to 
do BO. If this argument is sound, then 
eorely there is no answer to the appli- 
•oant's case. I would therefore proceed to 


consider the possible objections to the 
learned advocate’s proposition. 


It may be objected that the applicant 
was not acting in pursuance of the Act or 
purporting to do so ; he was merely carry¬ 
ing out the obligations imposed upon him 
by his contract of service with the District 
Local Board and was not performing a 
public duty when he took the measure¬ 
ments and prepared the bills. The answer 
to this objection is that he was doing both. 
In so far as he was a servant of the Board 
he was performing his contract with his 
masters ; in so far as he was assessing the 
amount to be paid to the contractor from 
the tax.payers’ moneys for carrying out a 
work which w'as imposed upon the Board 
by statute as an obligatory duty he was as 
a public servant in pursuance of the Act 
performing a public duty or purporting to 
do so. I do not intend to enter upon the 
question of the import of the phrase pur¬ 
porting to act The identical phrase is 
used in S. 197, Criminal P. C., and a mass 
of authorities including those of our own 
High Court reported in 24 S L R 385,® 
27 S L R 3* and 27 S L R 36,® make it 
clear that in this case the applicant if he 
was not acting under, was certainly pur¬ 
porting to act under the District Local 
Boards .\ct. 


Again, it may be objected that it could 
never have been the intention of the 
Legislature to afford protection to mem¬ 
bers, officers, or servants of a Local Board 
committing criminal offences while acting 
or purporting to act in pursuance of the 
District Local Boards Act; the Legislature 
could only have intended to protect them 
in respect of acts done in good faith. 
These words are specifically used in sub- 
cl. (l) of the section, and if they do not 
appear in sub-cl. (2) this is a mere acci¬ 
dental omission. The intention of the 
Legislature being clear, sub-cl, (2) ™ust 
be read and construed as if the words in 
good faith ” appeared between the words 
‘ purporting to have been done^^ and the 
words *’ia pursuance of this Act . 


3. Karachi Municipality v. Mukhtiarkar of 

Karachi, (1930) 17 A I R Sind 144=1930 
Or C 627=128 I 0 701=31 Or L J 697=24 
SLR 386. 

4. Hidayatullab v. Emperor, (1938) 20 A I R 

Sind 161-141 I C 603=1933 Or 0 626=27 
SLR 8=84 OtltJ 191. 

5. Harumal Hotchand v. Hazl Imambux Jatoi, 

(1938) 20 A I R Sind 166=1938 Or 0 629— 
144 I O 477=27 SLR 86=34 Or L J 819. 
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To such an objection, it appears to me, 
there are several answers. In the first 
place, the very fact that the words “in 
good faith” are used in sub.cl. (l) of the 
section makes it manifest that the phrase 
and what the use of it connotes was pre¬ 
sent to the mind of the Legislature when 
it recast and amended S. 136 of the Act. 
How can it then be argued with any force 
whatever that the omission thereof in sub- 
cl. (2) was accidental ? On the contrary, 
it could be urged and with considerable 
force, that in these circumstances there is 
every indication that the omission was 
designed and intentional. Then again, why 
should the intention of the Legislature in 
enacting Cl. (2) of S. 136 be assumed to be 
the protection of bona fide act only? In 
25^ SLR 395,^ it was held by a Bench of 
this Court that the intention of the Legis¬ 
lature in enacting Cl. (3), S. 80, Bombay 
District Police Act “as expressed” was to 
give protection even to the mala fide acts 
of a police officer acting as such, and the 
argument that 

it was absurd that a police officer who had been so 
clever as to escape detection for six months should 
on that account escape Bcot«free 

was not accepted. The learned Judges 
composing the Bench stated that the result 
was unfortunate but it was for the Legis. 
lature to amend the section. This w’as as 
far back as 1931 and I am not aw'are of 
any amendment of sub-cl. (3), S. 80, Dis. 
trict Police Act by the Legislature up to 
date. It appears to me that any argu¬ 
ment based on the intention of the Legis. 
lature stands upon unsafe foundations. 

I am aware that in the dissenting judg. 
ment of Rupchand A. J. C. in the Full 
Bench case, the learned Judge cites in 
support of his construction of S. 136, 
sub.cl. (2), Bombay District Local Boards 
Act, a number of English and Indian High 
Court decisions on sections embodied in 
other statutes containing provisions similar 
to those contained in S. 136, Bombay Dis. 
trict Local Boards Act. With all respect 
to the learned Judge, however, I feel it is 
a weak argument, if any, to advance in 
support of an interpretation of S. 136, sub. 
cl. (2). The provisions referred to in these 
decisions either contained the phrase “in 
good faith” or implied it in unmistakable 
terms: it can scarcely be contended that 
because the intention of the Legislature in 
enacting those provisions was the protec¬ 
tion of acts done in good faith, therefore 
the same intention must be attributed 


to the Legislature in enacting S. 136, 
Bombay District Local Boards Act, regard¬ 
less of the language of the section itself. 


Yet another objection presents itself and 
calls for an answer, and this objection, 
is based on (1916) 1 A C 242.® The objec¬ 
tion takes this form; the particular matter 
in which the applicant in this case is 
alleged to have prepared false measure¬ 
ments and false bills was a contract 
between the District Local Board of Dadu 
and a contractor; the entering into such 
contracts is not a duty imposed upon the 
Board by statute; in so far as the Board 
enters into such contracts for the fulfil¬ 
ment of its statutory duties it has power 
to do so and is not acting ultra vires; but 
the provisions of S. 136 of the Act cannot 
be availed of in actions civil or criminal 
arising out of and connected with such 
contracts; the applicant in this case cannot 
be said^to have acted or purported to have 
acted “in pursuance of this Act”. The 
objection needs to be carefully examined. 
In (1916) 1 A C 242® the action was by 
Myers, a private individual, against the 
Corporation for damages sustained by him 
by reason of the negligence of the agent of 
the Corporation in delivering a load of coke 
at Myer’s premises whereby part of the 
coke was precipitated through a plate glass- 
window in Myer’s shop. The action was 
not commenced by Myers within six 
months next after the act, neglect or 
default complained of. The Corporation 
set up the statutory defence that the 
action was barred by the Public Authori¬ 
ties Protection Act 1893. Now, the rele¬ 
vant section of the statute is S. 1, the- 
material part of which is in the following, 
terms; 


\yhere after the commencement of this Act any 
action, prosecution or other proceeding is com¬ 
menced in the United Kingdom against any per¬ 
son for any act done in pursuance, or execution^ 
or intended execution of any Act of Parliament, 
or of any public duty or authority, or in respect^ 
of any alleged neglect or default in the executioik 
of any such Act, duty or authority, the following, 
provisions shall have effect : 

(a) The action, prosecution, or proceeding shall- 
not lie or be instituted unless it is commenced 
within six months next after the act, neglect, or- 
default complained of, or in case of a continuance- 
of injury or damage within six months next after- 
the ceasing thereof; 


6 . Bradford Corporation v. Myers, (1916) 1 A O’ 
242=85 L J K B 146=114 L T 83=80 J P* 
121=14 L G R 130=60 S J 74=32 T !». 
R 113. 
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(b) Wherever in any such action a judgment is 
obtained by the defendant, it shall carry costs to 
be taxed as between solicitor and client. 


Now it will easily be observed that there 
is a most material distinction between the 
wording of the English statute'and that of 
S. 136, Bombay District Local Boards Act, 
for, whereas the English statute affords pro¬ 
tection to "any person for any act done in 
pursuance, or execution, or intended exe. 
cution of any Act of Parliament”, S. 136 
uses the words "for anything done, or 
purporting to have been done in pursuance 
of this Act", and the latter phrase is un. 
doubtedly far wider and includes within 
its ambit acts which cannot be covered by 
the wording of the English Statute. Then 
again Lord Buckmaster, the Lord Chancel, 
lor, has in his judgment pointed out that 
the words "any person” in the section of 
the English statute must be limited so as 
to apply only to public authorities. He 
says : 

Now it must be conceded that the Act applies 
only to a definite class of persons and to a definite 
class of action. If the section stood alone, and 
were construed without reference to the introduc¬ 
tory words of the statute, it would bo wide 
enough to grant protection to any person who was 
acting in pursuance of a private Ac& of Parliament, 
but on more than one occasion the Courts have 
pointed out that this cannot be its true interpreta. 
tion, and that 'any person’ must be limited so 
as to apply only to public authorities. The case 
in (1900) 1 Ch 749^ is an excellent illustration of 
auch a case, and this was expressly approved by 
Channell J. in (1904) 2 KB 501.8 while the 
preamble is necessary thus to construe the moaning 
of the persons whom the statute is intended to 
protect, the words of the section themselves limit 
the class of action, and show that it was not in¬ 
tended to cover every act which a local authority 
had power to perform. 


On the other hand, S. 136, Bombay 
Local Boards Act specifically refers to 
officers and servants of the Board. It is 
no doubt true that a contrary view was 
taken on this point by Viscount Haldane 
in his judgment in the same case, but these 
and other considerations illustrate the 
danger of accepting an English case inter¬ 
preting an Act of Parliament os a guide 
for the interpretation of a section of an 
Indian Provincial Statute. And nowhere 
is this danger more clearly and pointedly 
emphasized than in the very recent case 


7. Attorney General v. Margate Pier and Harbour 
• Co., (1900) 1 Ch 749 = 69 li J Ch 831 = 83 

L T 448 = 48 W R 518 = 64 J P 406. 
fi Parker v. London Connty Council, (1904) 2 
K B 601=73 L J K B 661=90 L T 416 = 62 
W R 476 = 68 J P 239 = 2 L G R 662 — 20 
T L R 271. 


in 31 S L R 686® decided by their Lord¬ 
ships of the Privy Council which involved 
the interpretation of S. 142, Calcutta Port 
Act (Bengal Act 3 of 1890), Lord Alness 
says there (page 694) : 

Reliance was placed by the respondents on 
(1916) 1 A 0 242.6 Now, inasmuch as that case 
related to the construction of the Public Authori¬ 
ties Protection Act (1893) which contains language 
not to be found in the Indian statute, and which 
omits language to be found in the latter, mani¬ 
festly the decision falls to be handled with care. In 
particular, the English Act does not contain the 
words ‘purporting or professing to act in pursu* 
ance of the statute’. Their Lordships regard these 
words as of pivotal importance. Their presence 
in the statute appears to postulate that work which 
is not done in pursuance of the statute may never¬ 
theless be accorded its protection, if the work pro¬ 
fesses or purports to be done in pursuance of the 
statute. The English Act was properly treated by 
the house in (1916) 1 A C 2426 as one from which 
the words 'professiug or purporting’ were omitted, 
and the observations of the house must, oi course, 
be construed 'srcundum sxibjectum matcriam.’ 
They have, in their Lordships' judgment, no appli¬ 
cation to this case. Their Lordships can find 
nothing in the Bradford's cdst® which forbids the 
interpretation which they propose to attach to the 
Indian .‘\ct. 

In my humble opinion therefore this 
objection as well cannot stand, and (1916) 

1 A C 242® cannot be usefully invoked in 
interpreting S. 136, Bombay District Local 
Boards .\ct. On these grounds and for these 
reasons I agree with the majority judgment 
in the Full Bench case and think that 
another reference to a Full Bench is nob 
necessary. This revision application is ac- 
cordingly allowed and the proceedings pend¬ 
ing against the applicant are quashed. 

Davis J. C. —I agree with the order my 
learned brother proposes to make. The 
question raised in this revision application 
has already been made the subject of a 
decision by a Full Bench of this Court in 
Nuralkaq Shah v. Emperor^ in the Tatta 
Taluka Local Board case. That decision 
unfortunately was not a unanimous deci¬ 
sion and we admitted this revision applica¬ 
tion 80 that we could again hear argu- 
ments, as in view of the importance and' 
the difficulty of the question raised, I as a 
party to the majority judgment in the 
Full Bench decision, would have agreed to 
a further reference to another Full Bench 
did any new argument or authority rein- 
force the dissenting judgment. But no 
new argument and no new authority in 

9, Commissioner for the Port of Calcutta v. The 
Corporation of Calcutta, (1987) 24 A I R P O 
806 ^ 170 I C 332 = 64 I A 868 = 31 8 L R 
686 (P C). 
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support of that judf*ment has been cited to 
us. On the contrary, a very recent judg. 
ment of the Privy Council in 31 S L R 
686 ,^ is an argument for. rather than 
against, the majority judgments of the 
Full Bench. 

The case in (1916) 1 A C 242,® was 
greatly relied on as an authority in the 
dissenting judgment in the Full Bench 
decision but a further careful consideration 
of the case in (1916) 1 A C 242® appears to 
me only to emphasize the difference bet- 
^veen the Fnglish law and the provisions 
of the particular statute, a statute of the 
Bombay Legislature, with which we have 
to deal and to interpret. In (1916) 1 A C 
242 certain points are emphasized. In 
his judgment Lord Buckraaster L. C. points 
out that the Knglish statute has been 
interpreted only to apply to public autho. 
rities. But S. 136, Bombay Local Boards 
Acts refers specifically to any officer or 
servant of the Board. It is true Viscount 
Haldane was of the opinion that a natural 
person or a Common law corporation is 
equally within the statute, but on this 
point the interpretation of the English 
statute is obviously no certain guide. In 
(1916) 1 A C 242® the distinction between 
duties imposed and powers conferred, bet. 
ween the obligatory and enabling provi. 
sions of an Act is emphasized, but what, 
over be the case when the local authority 
itself is concerned with a matter of con. 
tract, so far as the officers and servants of 
the Board are concerned, S. 119, Bombay 
Local Boards Act refers to duties imposed 
upon the servants of the Board under 
statutory provision. Such officers and ser. 
vants are under S. 135 of the Act declared 
public servants within the meaning of 
S. 21, I, P. C. and though this is not in 
itself conclusive, for a public servant as 
such may exercise powers as well as per¬ 
form duties, the very S. 167, I. P. C. 
under which the accused is charged refers 
to a public servant “charged” with the 
preparation of any document; and the 
charge itself is so framed. 

In (1916) 1 A C 242®’the difference bet¬ 
ween rights and duties arising out of a 
private individual bargain and the provi. 
sions of a statute is emphasized. In that 
case, it was held that the act complained 
of arose out of a private individual bargain. 

It is possible to argue in this case that the 
taluka overseer, when he was drawing up 
a map or estimate or measuring up a work 

acting in pursuance of a private indi- 
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vidual bargain struck between him and 
his employers, the Local Board, but this 
position appears to me inconsistent with 
the public nature of the office and duties 
of the overseer, created as the office is, and 
imposed as the duties are, by statutory 
provision. Moreover this argument would 
be as applicable to the case in 31 S L R 
686 ,® recently decided by the Privy Coun. 
oil, as to this case ; but it was not an 
argument that was accepted; and, indeed, 
if it were accepted, it would nullify in the 
great majority of cases the protection 
which the Legislature intended to give 
and which, in my opinion, the law gives, 
though in excessive measure, to officers 
and servants of the Board. 

One other case to which our attention 
was again drawn, 56 Bom 448^®, is more 
in favour of than against the majority 
decision of the Full Bench, as is a very 
recent English case of the Court of Appeal 
reported in (1937) 3 All E L R 227,“ 
which was not referred to in the argu. 
ments before us. I agree, therefore, with 
the order my learned brother proposes 
to make. 

K-S./b.K, _ Applicatio n allowed, 

10. Govind Dhondshet v. Chiplun Municipality, 
(1932) 19 .4 I R Bom 562=140 I 0 213=56 
Bom 448=34 Bom L R 1216. 

11. McManus v. Bowes. (1937) 3 All E L R 227. 


A. I. R. 1938 Sind 122 

Dadiba C. Mehta and Lobo JJ. 

Kewalmal Gobindram and others — 

Applicants. 

V. 

Sobhomal Mulchand —Opponent. 

Civil Revn. Appln. No. 2 of 1937, Be- 
cided on 15th February 1938, to revise 
the Judgment and decree of Sm. C. 0., 
Larkana, in Suit No. 324 of 1935. 

Provincial Small Cause Courts Act (1887), 
Art. 4, as amended by Bombay Act 6 of 1930— 
Court can look into not only plaint but also 
statement in defence to determine jurisdiction. 

In cases under Art. 4 for purposes of deciding 
as to whether the Court has got jurisdiction to 
entertain the suit both the plaint and the allega* 
tions in the written statement can be considered : 
AIR 1936 Bom 98, Rcl. on. [P 123 C 2] 

Plaintiff sued for recovery of rent and ejectment 
of defendants. The rent deed was executed by 
only one of the defendants and the others were 
impleaded on the ground that they were in posses- 
sioQ as members of joint family along with the 
executant of rent note. These defendants denied 
the title of the plaintiff : 


Kewalmal v. Sobhomal 
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Held the substantial issue as between these 
-defendants and plaintiS being one of title, the 
Small Cause Court bad no jurisdiction to try that 
issue. [P 124 C 1] 

KhanchancI Gopaldas — for Applicants. 

Dipchand Chandumal — for Opponent. 

Dadiba C. Mehta J. —This is an appli. 
•cation under S. 25, Provincial Small Cause 
Court Act 9 of 1887 to revise the Judg. 
ment and decree of the Small Cause 
Court, Larkana, in the Suit No. 324 of 
1935. The plaintiff Sobhomal sought to 
eject the defendants on the ground that 
defendant 1 had executed a rent.note for 
a period of eleven months and a half on 
'9th April 1934 the rent fixed being Es. 3 
per month; that defendant 1 had not paid 
rent for a period of 12 months and 15 days 
the accumulated rent in arrears being 
Es. 37-8.0; and that the defendant though 
asked to vacate was not vacating although 
in the rent note he had agreed to give 
vacant possession on the expiry of the 
lease. The plaintiff’ averred in the plaint 
that defendant 2 is father of defendant 1, 
whilst defendants 3 and 4 are step bro¬ 
thers of defendant 1; that defendants 2, 3 
•and 4 along with defendant 1 formed a 
joint Hindu family: that defendants 2, 3 
and 4 had been joined in the suit because 
they were members of a joint Hindu 
family and were in possession of the suit 
house along with defendant 1, and that 
therefore the plaintiff was entitled to evict 
-all the defendants from the suit house. 

Defendants 1 and 2 remained absent: so 
the hearing of the suit proceeded as against 
them ex parte. On behalf of defendant 4 
it was contended that the house in suit did 
not belong to the plaintiff, but that when 
the plaintiff purchased it at the court-auc- 
lion he was supplied with funds by the 
mother of defendant 4; and that therefore 
■the plaintiff was merely a benamidar. It 
was also urged that the Court had no 
.jurisdiction to try a suit of this nature. 

The parties went to trial on the follow, 
ing issues : (l) Whether the house in suit 
belongs to the plaintiff ? (2) Whether de. 
fendant 4 is tenant of the plaintiff? (3) 
"Whether the plaintiff is entitled to posses- 
-sion from defendant 4 ? (4) Whether the 
Court has jurisdiction to try this suit? 
The learned Judge after bearing the evi- 
■dence adduced by both sides found that the 
plaintiff was the owner of the suit house; 
■that the defendants were tenants of the 
plaintiff; that the plaintiff was entitled to 
*6cx)ver possession from all of them; and 


that the Court had jurisdiction to try the 
suit. The defendants have come in revision; 
and the only point of law relied on on their 
behalf is that it was beyond the jurisdic- 
tion of the Court of Small Causes to try 
the suit because the substantial issue in 
the case was one which necessitated an 
adjudication of the rival claims of the plain, 
tiff and defendant 4 with regard to the 
ownership of the house. 

In order to determine the question of 
jurisdiction it is necessary to see what 
limitations have been imposed by law on 
the powers of the Small Cause Court in 
trying suits for possession of immovable 
property. According to Cl. 4 of Sch 2, to 
the Provincial Small Cause Courts Act 9 
of 1887 a suit for possession of immovable 
property or for the recovery of an interest 
in such property is exempted from the 
cognizance of that Court. By the amend, 
ing Act, viz. Bombay Act 6 of 1930, how. 
over, after the words ‘such property’ in 
Cl. 4 following is added : 

But not including a suit for ejectment where fa) 
the property has been let under a lease made by a 
written instrument, and (b) the Court of Small 
Causes would be competent to take cognizance of a 
suit for the rent of the property, and (c) the only 
substantial issue arising for decision is as to whe* 
ther the lease has determined by ofHux of the time 
limited thereby or has been determined by a notice 
in accordance with clause (h) of section 111 of the 
Transfer of Property .4ct, 1382. 

The question in the present suit there, 
fore is: What was the substantial issue in 
the case ? According to the lower Court, 
for the purposes of jurisdiction, the Court 
bad only to look to the plaint and not to 
what was alleged in the defence. That 
view however does not commend itself to 
us, because, an issue presupposes the asser¬ 
tion of a claim by one party and the denial 
of it by the opposite party; hence the 
determining factor is not tbeone-sided ver. 
sion in the plaint; but the assertion of a 
claim in the plaint and the denial of it in 
defence. That is the view also taken by 
the learned Chief Justice of the Bombay 
High Court in A I E 1936 Bom 98.^ 
Looking at the question from that point of 
view we are of opinion that the Court 
exceeded its powers in trying the issue 
whether the suit house belonged to the 
plaintiff so far as the suit related to reoo. 
very of possession from defendants 2, 3 and 
4 who were admittedly not the executants of 

1. Jivkore Bai v. HimatUl Oirdharlal, (1986) 

28 A I B Bom 98=161 I C 210=87 Bom h R 
966. 
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the rent.note T^-hich was the basis of the 
suit. The suit so far as it related to the 
recovery of rent and possession of the 
house from defendant 1 on the expiry of 
the lease was perfectly w’ithin the jurisdic¬ 
tion of the Small Cause Court, because the 
execution of the rent-note had not been 
denied by defendant 1; the arrears of rent 
had not been denied by defendant 1; and 
the fact that the lease had run out was also 
not denied by defendant 1. It was perfectly 
competent to the learned Judge on these 
facts straightway to give a decree to the 
plaintiff as praj’ed for against defendant 1. 

With regard to defendants 2, 3 and 
4 who were impleaded in the suit not 
because they were tenants under the rent- 
note, but because they were alleged to be 
in possession of the suit bouse as members 
of a joint family along with the executant 
of the rent.note, the plaintiff made no 
claim in the suit. He only asked for the 
relief of ejecting all the defendants on the 
ground that they were members <M a joint 
Hindu family. On behalf of defendant 4, 
who was a minor, the Nazir had taken up 
the defence that the suit house did not 
belong to the plaintiff but that it belonged 
to defendant 4. Defendant 3 by his writ- 
ten statement adopted the defence taken 
up on behalf of defendant 4. Thus as bet- 
jween the plaintiff and these two defen¬ 
dants the dispute was one of title; and 
|that was the substantial issue to be 
decided. The substantial issue betw’cen 
these parties was not whether the lease 
had determined by efflux of time, but whe¬ 
ther the plaintiff had proved his owner, 
ship. The Court exceeded its jurisdiction 
in determining such an issue. The decree 
against defendants 3 and 4 must therefore 
be vacated and the plaintiff’s suit as 
against them must be dismissed. 

With regard to defendant 2, no doubt he 
was also not an executant of the rent note 
which was the basis of the suit; but there 
was an averment in the plaint that the 
plaintiff had purchased this house in the 
execution of a decree against defendants 1 
and 2; that defendant 1 had executed a 
rent-note and defendant 2 as a member of 
the joint family of defendant 1 had been 
in possession of the house; and that there¬ 
fore defendant 2 should also be ejected 
along with defendant 1. Defendant 2 did 
not defend the suit. It is therefore not 
open to him now in appeal to say that he 
was not liable to be ejected along with 
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defendant 1. The decree for rent and 
for ejectment as against defendants 1 and 2 
must therefore be affirmed. We modify 
the decree of the lower Court according 
to the above ffndings. 

With regard to the costs in the lower 
Court, we think that the plaintiff is 
entitled to his costs from defendants 1 and' 
2. With regard to the costs of, defen¬ 
dants 3 and 4 we think that we should 
make no order, because they appear to have 
colluded with defendant 1 in order tO' 
have the whole suit dismissed even as- 
against the ex parte defendants. On behalf 
of defendants 3 and 4 if it had been merely 
contended that they were unnecessarily- 
joined as parties to the suit and that the 
dispute with regard to the ownership of 
the house was not within the cognizance 
of the Court, the defendants would have 
been entitled to have costs. It appears to 
us however that on behalf of defendants 
3 and 4 it was thought that instead of 
filing a suit for declaration that the plain¬ 
tiff was merely a benamidar, they might 
as well take a shorter cut by achieving 
their object in the Small Cause Court- 
Under these circumstances we do not 
think that defendants 3 and 4 are entitled 
to have their costs provided for. Coming 
to the costs of the appeal, we think that 
the most equitable order would be, and that 
is the order we propose to pass, namely 
that the parties should bear their own 
costs. Order accordingly. 

k.S./r.k. Ordey accordingly. 

A. I. R. 1938 Sind 124 
Dadiba C, Mehta and Loeo, JJ. 
Khiomal Dewandas —Appellant. 

V. 

Gopaldas Dayaldas and others — 

Respondents. 

Misc. Appeal No. 18 of 1937, Decided 
on 3rd February 1938, against decision of 
First Class Sub.Judge, Hyderabad, D/- 
6 th February 1937. 

(a) Practice — Issues — Defendant alleging, 
that plaintiff has inflated claim to file suit in 
higher Court—Specific issue on point and not 
preliminary issue about jurisdiction should be 
framed. 

Where the defendant alleges that the plaintiff 
has inflated his claim in the plaint in order to 
bring his suit in a higher Court, the Court should 
frame a specific issue on the point as to whether 
there was any mala fides on the part of the plain¬ 
tiff and not merely frame a preliminary issue 
about jurisdiction. [P 125 C 21 
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(b)Civil P. C. (1908), O. 7, R. 10 and O. 43, 
R. 1 and S. 151—Plaint returned on ground of 
,pecuniary jurisdiction—Order is appealable. 

Order 7, Rule 10 is not restricted only to those 
oases in which the Court for want of territorial 
jurisdiction returns the plaint. A plaint returned 
on the ground of pecuniary jurisdiction is also to 
be considered as returned under this provision 
and not under S. 151. Hence the order returning 
the plaint on this ground for presentation to 
proper Court is appealable : 6 S L li 256, Ecpl. 

[P 125 C 2; P 120 0 1) 

Kiraatrai Bhojraj —for Appellant. 

Fatechand Assudomal —for Respondents. 

Dadiba C. Mehta J. — The plaintiff 
■instituted a suit in the Court of the Sub¬ 
ordinate Judge of Hyderabad, being Suit 
No. 85 of 1935 for the recovery of Rupees 
5702.8.0, made up of Re. 4204 by way 
of principal and Rs. 1609-8.0 by way of 
•interest. The plaintiff’s case was that he 
had deposited a certain amount with the 
defendants which with interest had come 
to the total claimed in the plaint. Defen. 
dant 1 inter alia contended that the plain, 
tiff had calculated the amount claimed in 
the plaint at the rate of 12 per cent per 
annum from the date of the last settlement; 
bub that the defendant had never agreed 
to pay as much as 12 per cent and that 
the plaintiff’s allegation about this agree, 
menb to pay at this rate of interest was 
simply with a view to inflate the claim 
so as to give the first class Court juris¬ 
diction and oust the jurisdiction of the 
second class Court at Naushahro, where, if 
the suit had been for less that Rs. 5000, • 
it should have been filed. 

The learned Subordinate Judge on the 
day of hearing tried as preliminary issues, 
Issues I and 9, namely "whether the 
Court has no jurisdiction to entertain this 
suit,” and "whether there was an oral 
stipulation regarding interest as alleged in 
para. 6 of the plaint.” Holding that the 
agreement to calculate interest at 12 per 
cent, had not been proved and that the 
averment in the plaint to that effect was 
nob bona fide, the learned Subordinate 
Judge thought that it was a fib case in 
which the plaint should be returned for 
presentation to the second class^ Court 
at Naushahro, and directed the plaintiff to 
modify the plaint claim so as to calculate 
interest at the rate of 6 per cent. After 
the plaint was so amended, it was ordered 
"to be returned to what was considered to 
be the proper Court, that is, to the Court 
of the Subordinate Judge at Naushahro. 
The plaintiff being thus directed and 
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thinking that he had no option but to com¬ 
ply with the order, presented the amended 
plaint to the second class Court, and 
at the same time preferred the present 
appeal. 

Apart from the question as to ■under 
what circumstances in a suit to recover 
with interest an amount alleged to have 
been deposited with the defendant the 
Court would be justified in determining the 
real value of the claim on the score of 
the principal and interest, before disposing 
of the suit on its merits, the main issue for 
decision in this appeal is whether the 
finding of the lower Court that the plain, 
tiff has deliberately over-valued his claim 
in order to avoid having to file a suit in 
the second class Court at Naushahro is 
justifiable ou the record as it stood. In the 
first place, we think that there should 
have been a specific issue on the point 
raised in the Court below, instead of two 
preliminary issues about jurisdiction and 
the rate of interest, so as to give the plain¬ 
tiff a notice that what was required to 
prove was that there was no mala fides on 
his part in alleging in the plaint that 
the rate of interest agreed to was 12 per 
cent. It appears to us however that the 
plaintiff knew what he was required to 
meet, and that therefore he was nob pre¬ 
judiced. 

Before we decide this issue, we have 
however to consider the objection urged on 
behalf of the respondents by Mr. Fabeh- 
chand that this is not an appeal and that 
therefore the Court is precluded from recon¬ 
sidering the finding of the lower Court on 
facts. The first point bo be determined there¬ 
fore is whether this is an appeal or whether 
it is to be considered an application for 
revision. Now the only provision in Civil 
Procedure Code for the returning of a 
plaint for presentation to proper Coiirb is 
admittedly that which is contained in 
O. 7, R. 10, Civil P. 0., the material part 
whereof reads thus: 

The plaint ehall at any stage of the suit be 
returned to be presented to the Oourt in which the 
suit should have been instituted. 

The provision does not appear to be| 
restricted only to those cases in which the 
Coart for want of territorial jurisdiction 
returns the plaint. It would appear there¬ 
fore that a plaint returned on the ground 
of pecuniary jurisdiction is also to be consi¬ 
dered as returned under this provision. 

Mr. Fatehchand for the respondents con. 
tends that when a plaint is returned, as it 
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has been returned by the lower Court, on 
the ground of pecuniary jurisdiction, it is 
an order under S. 151, Civil P. C. But 
there is no warrant for this proposition. 
Tho learned advocate relies on a ruling of 
this Court reported in 6 S L R 256.^ 
Reliance is placed particularly on certain 
observations of Pratt J. C., with regard 
to the principle that the jurisdiction of the 
Court properly having cognizance is not 
to be ousted by unwarranted additions to 
the claim is a principle referable to S. 151, 
Civil P. C., and it is argued therefrom that 
the Court has considered that an order 
returning the plaint for presentation to the 
proper Court on the ground of pecuniary 
jurisdiction is an order under that section 
of the Civil Procedure Code, and not under 
O. 7, R. 10 of the Code. But it appears 
that there is no foundation for this argu¬ 
ment because the Court treated the appeal 
as an appeal and disposed of it as an 
appeal, the final order being : “We there, 
fore confirm the order of the lower Court 
and dismiss this appeal with costs.” We 
have therefore no hesitation in coming 
to the conclusion that an appeal does lie 
under O. 43. R. 1, Civil P. C. from the 
order of the First Class Subordinate Judge 
returning the plaint for presentation to the 
Court at Naushahro, and we are prepared 
to proceed on that basis. That being so, 
we are not precluded from determining 
the issue, as to whether it is satisfactorily 
established on the record that in claiming 
interest at 12 per cent, in the plaint the 
plaintiff wanted to play a fraud on law or 
on the Court. 

The reasons given by the learned Sub. 
ordinate Judge for coming to the conclu. 
sion that the plaintiff’s intention in 
calculating interest at the rate of 12 p. c. 
was not bona fide are two-fold; in the 
first place, it is held that the plaintiff has 
not succeeded in proving the rate of inte. 
rest at 12 p. c. because the plaintiff has 
no other witness to support him and the 
defendant naturally enough denies that 
there was any such agreement. In the 
second place, it is stated that because the 
plaintiff although originally a resident of 
Dabhro, Taluka Kindiaro, is now residing 
in Karachi, it would therefore be more 
convenient for him to have this suit tried 
by the Hyderabad Court which is nearer 
to Karachi than the Naushahro Feroze 

1. Wadhumal v. Chellomal, (1912) 6 S L R 266 
=19 I C 870. 


Court. We think that both these grounds 
are not such as might justify the conclu. 
sion reached with regard to the intention 
of the plaintiff. It is admitted by th& 
defendant himself that the rates charged 
varied from time to time. The abstracts 
of accounts put in show that on one occa. 
sion interest charged was ten annas a month, 
which will work out at p. c. Even 
calculating interest at the rate of p. c. 
the total claim of the plaintiff would 
exceed Rs. 5000. There was therefore no 
particular point in the plaintiff choosing to 
mention 12 p. c. in the plaint. Moreover, 
every time that the account was settled 
between the parties and a balance was 
drawn, the rate of interest was mentioned 
at the time of the drawing up of such 
balance; but at the time that the balance 
was drawn for the last time there is no 
such mention; and it might perhaps support 
the plaintiff’s version that at the time the 
last balance was drawn, because thedefend. 
ant had no money to pay, he agreed to pay a 
higher rate of interest. In any case it is not 
proved definitely that the plaintiff’s allega¬ 
tion about 12 per cent, being the rate of 
interest is proved to be false. If a plain¬ 
tiff fails to establish his claim because he 
has not adduced corroborative evidence, 
that is no reason to think that the allega¬ 
tion is false; and there is no justification 
for the inference that because the plaintiff 
has not proved what he has claimed in the 
plaint, that therefore he was wanting in 
' bona fides. 

As for the other grounds, namely that 
the plaintiff having shifted bis residence to 
Karachi may have found it more convenient 
to have his suit tried by the Hyderabad 
Court, it appears to us to be too far fetched 
to be accepted as a good ground. It is 
hardly likely, because the plaintiff has now 
chosen to reside in Karachi, that therefore 
he would take the risk of filing bis suit in 
a wrong Court, because on detection he 
would render himself liable to pay the costs 
of the defendant and the further discomfi¬ 
ture of having his plaint to be returned to 
him for presentation to the proper Court. 
Even if the plaintiff calculated interest at 
the rate of six per cent., the amount of 
interest added to the principal would total 
Rs. 4958 and odd annas so that the total 
claim would fall short of Rs. 5000 by 
about Rs. 41 or 42. We do not think that 
the plaintiff for the sake of this^ smaU 
amount would take the risk of baying his 
plaint returned and being mulcted in costs. 
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We do nofc think therefore that the find, 
ing of the lower Court that the plaintiff 
has deliberately inflate^ his claim for the 
purpose of ousting the jurisdiction of the 
second class Court is justifiable; and we 
must therefore set aside the order of the 
lower Court returning the plaint and throw¬ 
ing costs on the plaintiff at this stage. 

We therefore direct that the plaint which 
is filed in the second class Court at Naushahro 
should be accepted again in the Court of 
the First Class Subordinate Judge at 
Hyderabad, and disposed of according to 
law. With regard to the costs of this 
appeal, it appears to us that the fairest order 
to make under the circumstances of this 
case would be that the parties should bear 
their own costs of this appeal; and we 
order accordingly. 

K.s./b.K. Appeal allowed. 


A. I. R. 1938 Sind 127 

Davis J. C. and Lobo J. 

Mt. Kalan wlo Hassomal 
Applicant. 

V. 

Dmperor. 

Criminal Eevn. Appln. No. 298 of 1937, 
Decided on 25th March 1938, from order 
of Second Addl. Sess. Judge, Hyderabad, 
D/- 12th November J937. 

(a) Penal Code(1860), Ss. 494, 497 and 498 
—Duty of Court* 

Judges should be particularly careful^ sec that 
Ss. 494. 497 and 498 are not abused for the purpose 
of private spite or persecution. [P 127 C 2] 

Sis(b) Penal Code (1860), S. 494 — Going 
through form of marriage recognized or known 
to law must be proved—Marriage need not 
be otherwise valid. 

The word ‘marries’ used in 8. 494 means 
marries by some form of marriage known to or 
recognized by the law. Merely showing that some 
form of marriage ceremony was gone through is 
not suflBcient. The section does not refer to a 
valid marriage. A bigamous marriage cannot to 
a valid marriage, and apart from the bar of the 
first marriage, it may to that there may to some 
other legal impediment to the validity of the 
marriage of the man or woman, some legal im^di- 
ment personal to the man or woman, sneh as 
consanguinity, yet if the second marnage to a 
form recognized by or known to the law, that 
would to sufficient to 8»t«fy this particular provi¬ 
sion of the section. CP 137 0 2; P 128 0 1) 

D. N. O'Sullivan — for Applicant. 

Partabrai D. Panwani, Advocate. 

General — for the Crown. 

Davis J. C. — This is an application in 
revision against an order of the Second 


Additional Sessions Judge, Hyderabad, 
setting aside an order of the First Class 
Magistrate, Hyderabad, in which he dis¬ 
charged eight persons accused of offences 
under Ss. 494 and 494 read with S. 109 
of the Penal Code, and ordering further 
enquiry to be made. On behalf of the 
applicant, Mt. Kalan, whose alleged 
bigamous marriage is the subject of the 
complaint by the husband Hassomal, it is 
urged that the Additional Sessions Judge 
should not have interfered with the finding 
of the Magistrate, who is an experienced 
Magistrate, so far as it is based on facts, 
and that so far as the order of the Magis. 
trate is based on law, the law is correctly 
set out by the Magistrate. 

It does not appear that the complaint of 
Hassomal, the supposedly aggrieved hus¬ 
band, has much merit in fact. It appears 
quite clear that his wife Mt. Kalan 
left him because he married her own sister 
and that this complaint of bigamy by 
Hassomal is a mere answer to the appli¬ 
cation of bis wife for maintenance. That 
application for maintenance can be dealt 
with on its merits, and an answer by way 
of a complaint of bigamy may quite easily 
be an attempt to prevent the application 
for maintenance being decided on its merits, 
and judges should be particularly careful 
to see that Ss. 494, 497 and 498, Penal 
Code, are not abused for the purpose of 
private spite or persecution. Nevertheless, 
if we thought that in law the husband had 
a good case, however conducive to the 
commission of the offence of bigamy his 
own oppressive or improper conduct might 
have been, we should not have interfered 
with the order of the Additional Sessions 
Judge though in the result the proper 
punishment for the offence if committed by 
the woman might have been a day’s simple 
imprisonment. In this case however we 
think not only was it not necessary for the 
Judge to interfere on the merits of the 
case, but he is himself in error on the law. 
He says in his judgment: 

The learned Public Prosecutor concedes, and I 
think rightly, that on the evidence accepted by 
the learned Magistrate that some form of marriage 
ceremony was performed at Jakhro where the 
seven witnesses of the complainant named above 
were present, he cannot support the order of the 
learned Magistrate. 

But we do not think it is sufficient for 
the prosecution on whom the burden lies 
merely to show that something which the 
prosecution chooses to assert is some form 
of marriage ceremony" was gone through. 



12S Sind 


Mt. Kalan V. Emperor (Davis J. C.) A. I. B. 


We think it is necessary for the prosecution 
to prove that the form of marriage was a 
form recogni;^ed by or known to the law, 
otherwise it would be open to the prosecu- 
tion by mere assertion to constitute any 
mutual act on the part of the man and 
woman a form of marriage. For instance, 
taking an absurd example—and the error 
in a proposition is often most easily and 
clearly shown by an absurd example, if 
the complainant chose to come forward and 
say that the man and woman held hands 
while the man crowed like a cock and the 
woman clucked like a hen, that was a “form 
of marriage,” would the learned Judge have 
accepted that assertion as sufficient? Clearly 
iwhen the word “marries’,’ is used in S. 494, 
I. P. C. it means marries by some form of 
marriage known to or recognized by the 
law. S. 494, when it uses the word “mar- 
rios” does not of course refer to a valid 
marriage. A bigamous marriage cannot be 
a valid marriage, and apart from the bar of 
the first marriage, it may be that there 
may be some other legal impediment to the 
validity of the marriage of the man or 
woman, some legal impediment personal to 
the man or woman, such as consanguinity, 
yet if the second marriage be a form recog¬ 
nized by or known to the law, that would, 
we think, be sufficient to satisfy this parti¬ 
cular provision of the section. 

Reference may usefully be made to a re¬ 
cent English case in (1938) 1 All E L R 301.* 
The Indian cases to which we have been re- 
ferred do not appear particularly helpful. In 
11 Lah 178,^ the learned Judges disposed 
briefly of the point referring to a Calcutta 
case while reference to 45 Cal 641^ will 
show that the learned Judges disposed of 
the point in a manner almost equally brief. 
Two Madras cases, 30 Mad 550* and 33 
Mad 371,® are of limited interest as relating 
to the marriage of Indian Christians and 
are of doubtful assistance as the two judg¬ 
ments do not agree. We think the short 
paragraph in Halsbury’s Laws of England, 
Vol. 9, page 533, relating to the invalid 

1. Eq Robinson, (1938) 1 All E L R 301. 

2. Sant Ram v. Emperor, (1929) 16 A I R Lah 

713=-1929 Or G 305=124 I G 310=11 Lah 

178=31 Or L J 648=30 P L R,.573. 

3. Taher Khan v. Emperor, 11918) 5 A I R Cal 

136=45 I C 688=19 Cr L J 640=45 Cal 641 

=22 C \V N 695=27 C L J 436. 

4. Emperor v. Lazar, (1907) 30 Mad 650=17 

M L J 476=6 Cr L J 333. 

6 . Emperor v. Antony, (1910) S3 Mad 371=8 I 0 

672=11 Cr L J 682. 


second marriage offers a surer and suffi¬ 
cient guidance. This is as follows : 

A person already married when having the inten¬ 
tion of appearing to contract a second marriage 
goes through a form of marriage known to and 
recognized by law as capable of producing a valid 
marriage is guilty of bigamy, although the second 
marriage, even if it were not bigamous, would be 
otherwise invalid. 

But, in this case, the prosecution have 
failed to prove that the ceremony, to which 
it is alleged the man and woman were a 
party, was a form of marriage recognized 
by or known to the law. The evidence 
only shows some acts which show if they 
showed anything at all, part only of a form 
of marriage. We have to go to the Magis- 
trate’s judgment, for the Judge does not 
mention in his judgment what was the 
ceremony the witnesses saw or say they 
saw. They say, they saw the shawl of the 
woman tied with the shawl of the man 
and the distribution of sweetmeats, but the 
Magistrate does not accept their statement, 
and we think quite rightly, that they saw 
anything else. There is no reliable evi- 
dence that the Granth or Anand Sahib was 
read ; there is no reliable evidence that the 
ceremonies necessary for a form of mar¬ 
riage under the Anand Marriage Act were 
performed ; there is no evidence of a sacred 
fire or walking round a sacred fire, as in 
the Nagpur case in A I R (l936)i Nag 13® 
on which the learned advocate for the 
husband strongly relies. In fact, the evi. 
dence of the witnesses shows, if it shows 
anything at all, a ceremony unknown to 
the law, or some small part of a ceremony 
known to the law. In any case, the evi¬ 
dence shows no form of marriage known to 
or recognized by the law. Nor do we 
think this is a case for enquiring into an 
offence of attempted bigamy. 

We think therefore the learned Judge 
should not have interfered with the order 
of the learned Magistrate. We therefore 
set aside the order of the learned Judge 
and restore the order of the Magistrate. 
The revision application is allowed accord¬ 
ingly. 

K.S./r.k. Application allowed. 

__ -t - 

6 . Emperor v. Mt. Soiu, (1936) 23 A I R 13 
=1936 Cr 0 35=159 I 0 855=37 Or L J 161. 
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Davis J. C. and Lobo J. 


Kalumal Motiram — Applicant. 


V, 

Mulchand Kiviatrai — Complainant. 

Criminal Eevn. Appln. No. 263 of 1937, 
Decided on 1st December 1937. 

Criminal P. C. (1898). S. 476—^Defamatory 
statements made in afAdavit in course of 
judicial proceedings not deAnitely constituting 
offence relating to administration of justice— 
Complaint of defamation can be made under 
S. 500, Penal Code, without complaint of Court 
—Filing of such complaint does not amount to 
evasion of law. 

It cannot be said that where defamatory state* 
meats are made in an affidavit in the course of 
judicial proceedings a complaint of defamation 
cannot in any case be made without complaint of 
the-^Courb. [P 129 C 2] 

Where it is a matter of doubt whether the fact 
complained of constitutes one of the ofiences relat¬ 
ing to the administration of justice as provided in 
S. 193, Penal Code, or one of its cognate sections, 
the complainant is not thereby debarred from 
placing his complaint under S. 500 of the Code. 
The complaint of the Court not being necessary in 
such a case, the filing of the complaint under 
S.-500 does not amount to an evasion of law : 
AIR 1925 Sind 2G3 and AIR 1936 Sind 123, 
DisRnff. [P 129 C 2] 

Stephen Menezes — /or Applicant. 

Jessaram B. Hingorani — 

for Complainant. 

Partabrai D, Punwani, Advocate General 

— for the Crown. 


Davis J. — This is an application in 
revision asking us to quash proceedings 
relating to a complaint under S. 500, Penal 
Code in the Court of the Additional City 
Magistrate, Karachi, on the ground that 
the facts alleged in the complaint constitute 
an offence under S. 193 or some other sec¬ 
tion of the Penal Code for which complaint 
of the Court is required under Sec. 476, 
Criminal P. C. In support of this applica- 
tion reference was mad© to two reported 
cases of this Court in 18 S L R 83^ and 
29 S L B 356.* Reference was also made 
to the case reported in 21 S L R 130* 
where however the point before us was 
not raised or decided and reference was also 
made to cases reported in an unauthorized 
law report to which w© need not refer. 


1. Gangoomal v. Emperor, (1925) 12 A I B Sind 

263=86 i O 1005=19 8 L B 83=26 Or L J 
941. 

2. Bhimomal v. Jalo, (1936) 23 A I B Sind 123= 

1986 Or 0 804=164 I O 797=29 8 Ii B 866= 

87 Or LJ1007. , . __ 

■ 8 . Bhikaohsnd v. Emperor, (1927) 14 A I B Sind 
64=98 I 0 124=21 8 L B 130=27 Or L J 
1276. 
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It appears that in a civil suit between 
the applicant and the opponent, the oppo¬ 
nent filed an aflfidavit in support of his 
application for attachment before judgment 
and in that aflSdavit he made statements 
relating to the applicant which were highly 
defamatory. But, it is said that as these 
false statements were made on oath in civil 
proceedings, so the offence was under S. 193 
or S. 199. It is an offence which relates 
to the administration of justice ; the com. 
plaint of the Court is necessary and for the 
opponent simply to place his complaint 
under S. 500, Penal Code, is a mere evasion 
of the law. 

W© do not think it necessary to consider 
or decide in this case whether we follow 
the judgment of the Calcutta High Court in 
48 Cal 388'* or of the Bombay High Court 
reported in 50 Bom 162,* because we do 
not think either the case reported in 18 
SLR 83^ or 29 S L R 356,* is authority 
for the statement that because defamatory 
statements are made in an affidavit in the 
course of judicial proceedings, no complaint 
of defamation relating to them can be made 
without complaint of the Court. It is not 
difficult to imagine circumstances where 
the conditions necessary for successful 
prosecution for an offence under S. 193 or 
one of its cognate sections are not present 
and yet the conditions necessary for a com¬ 
plaint under S. 500 are present. The 
principle upon which the two cases reported 
in 18 S L R 83^ and 29 S L E 356* have 
been decided, is that a complainant cannot, 
by placing his complaint under one section 
rather than another, evade the provisions of 
law which provide that offences relating to 
the administration of justice must be kept 
within the control of the Court. But 
where it is a matter of doubt, as in this 
case, whether the facts complained of do 
constitute one of such offences, we do not 
think it can be said that the complainant 
is thereby debarred from placing his com- 
plaint under S. 500, Penal Code. We do not 
think he is evading the provisions of the 
law. We do not think therefore that at 
this stage we should interfere and quash 
these proceedings, having regard to the 
statements made in the affidavit about 


4. Satish Chandra v. Bam Dayal, (1921) 8 A I R 
Cal 1=69 10 148=22 Cr D J 81=24 OWN 
962=48 Cal 868=82 C L J 94 (8 B). 

6 . Shanka Bai v. Umrao Amir Malek, (1926) 18 
A I B Bom 141=93 1 0 161=60 Bom 162=37 
Cr L 7 423=28 Bom L B 1 (F B). 
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•which the complainant has made his com. 
plaint. We dismiss the revision applica. 
tioD accordingly. 

k.m./k.k. Application dismissed. 
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Dadiba C. Mehta J. 

Fazal Ellahie Rahmat Khan — Res¬ 
pondent 1 — Petitioner. 

V. 

Nazir Ahmed Ghulavikadir — Respon¬ 
dent 2 — Opposite Party. 

Misc. No. 265 of 1937, Decided on 24th 
March 1938. 

Arbitration—Award—Criminal complaint of 
misappropriation — Disputes between parties 
(chief of which concerned misappropriation) 
referred to arbitration — Criminai Court not 
compounding case—Award acquitting accused 
holding that there was no misappropriation— 
Award held invalid—Rest of award also held 
could not be upheld. 

After filing a complaint for criminal misappro¬ 
priation the parties submitted their disputes, the 
chief one concerning misappropriation, to arbitra* 
tion. One of the patties moved the Criminal Court 
to have the case compounded, but the application 
was rejected. The result was that while the arbi¬ 
trators were engaged in settling the disputes, one 
of the main disputes concerning misappropriation 
was being agitated in the Criminal Court. The 
award delivered held that no amount had been mis¬ 
appropriated and acquitted the accused. The whole 
award mainly depended on the finding on the 
issue: 

Beld that under the circumstances although the 
reference did not succeed in stifling the criminal 
prosecution, still the arbitrators did arrogate to 
themselves the powers of a Magisterial Court. 
Hence the award was invalid. ' [P 131 C 1) 

Held also that the rest of the award also could 
not be upheld. That would have been possible only 
if the arbitrators had acquitted the accused of the 
charge pending against him by merely stating 
that fact. [P 131 C 2] 

J. B. Kadri — for Petitioner. 

MurlidharG. Mani —for Opposite Party. 

Order. — These are objections to an 
award made outside the Court. The facts 
leading up to the reference in the case are 
briefly as follows: Both the respondents 
are poulterers, doing business in Karachi 
Camp. Respondent 2, Nazir Ahmed, secufed 
a contract with the Mess of the First 
Battalion Royal West Kent Regiment, 
Karachi, in the beginning of November 
1936 for the supply of poultry and eggs. 
He took respondent 1 Fazal Ellahie as a 
partner in that business. An agreement of 
partnership was entered into dated* 17th 
November 1936, under which respondent 1 
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Fazal Ellahie was to finance the concern 
and also to supply the poultry and eggs as 
and when required, which respondent 2 
Nazir Ahmed was to deliver to the Mess 
and obtain payments from time to time. A 
quarrel arose in the first week of February 
1937 between the two partners as a result 
of which respondent 1 Fazal Ellahie filed a 
criminal complaint in the Court of the 
Additional City Magistrate, Karachi, against 
respondent 2 Nazir Ahmed for criminal 
misappropriation. Whilst that criminal 
case was pending in the Court, the parties 
entered into a reference on 6th August 1937 
whereby all the disputes pertaining to the 
partnership agreement and in respect of 
shop dealings were referred to the arbitra. 
tion of Messrs. Hiranand Motiram and 
C. M. Shahani advocates respectively for 
the complainant Fazal Ellahie and the 
accused Nazir Ahmed. From the proceed¬ 
ings of the arbitrators it appears that the 
first hearing was fixed to take place on 
11 th August 1937; but although the par. 
ties attended, one of the arbitrators, 
Mr. Hiranand, was absent; hence the hear, 
ing was postponed to 16th August. On 
that date none of the parties appeared, so 
the hearing was again postponed to 23rd 
August, on which day Fazal Ellahie was 
absent, and the hearing was again post¬ 
poned to 25th August, when in the absence 
of Fazal Ellahie ex parte proof was taken 
from Nazir Ahmed and the arbitrators then 
arrived at their award which is the sub¬ 
ject-matter of the objections in this case. 

The objections have been filed by Fazal 
Ellahie, respondent 1. The first ground on 
which the award is attacked by him is 
that the offence complained of was really 
one punishable under S. 406, I. P. C. and 
as such not compoundable, and that con- 
sequently the reference to arbitration of a 
dispute of this nature was tantamount to 
the stifling of criminal prosecution. Another 
objection is that although the arbitrators 
who were pleaders of the parties knew 
fully well that the Criminal Court had 
refused permission to compound the case 
they nevertheless in hot haste proceeded 
with the matter of the arbitration and 
gave a one-sided award which amounts to 
misconduct. The third objection is to the 
effect that respondent 1 Fazal Ellahie had 
been made to sign the reference under a 
misrepresentation. The misrepresentation 
alleged is that the arbitrators bad told 
Fazal Ellahie that they -would see to it 
that he got the money which he alleged 



1938 Fazal Ellahie v. Nazir Ahmed (Dadiha C. Mehta J ,) Sind 131 

had been misappropriated. The fourth arbitrators exceeded their powers in record- 


objection is that although one of the arbi- 
trators, Mr. Hiranand, was a pleader of 
respondent 1, the complainant in the cri- 
minal case, and knew very well that evi- 
dence his client had to counter the 
allegations of the other side, did neverthe. 
less proceed with the arbitration as if 
there was no evidence in support of the 
claim of respondent 1 and consequently the 
award is vitiated. 

The answer of respondent 2, Nazir 
Ahmed, to the objections of respondent 1, 
Fazal Ellahie, is that there was no stifling 
of a criminal prosecution because as a 
matter of fact the criminal case is still 
going on; and that as respondent 1 deli, 
berately absented himself from the arbitra. 
tion proceedings he had to thank himself 
if the evidence was recorded ex parte and 
the award given thereon. The parties have 
not chosen to adduce any evidence before 
me. I have heard Mr. Kadri for respon. 
klent 1 and Mr. Murlidhar Mani for res. 
ipondent 2. I think that the award in this 
case cannot stand and it should not be 
filed and made a rule of the Court for the 
following reasons : In the first place, there 
is no doubt that there was a criminal case 
pending at the time of the reference, and 
obviously the idea was that on the submis. 
sion of the parties to arbitration the 
prosecution should be withdrawn. The 
arbitrators, according to respondent 1, actu. 
ally moved the criminal Court to have the 
case compounded, but the Court rejected 
the application. It may be that this was 
because the complainant was not willing 
at that stage to withdraw his complaint. 
The fact however remains that whilst the 
arbitrators were engaged in settling the 
disputes between the parties, one of the 
main disputes, namely in respect of the 
alleged misappropriation of the amount of 
a certain bill was being agitated in the cri. 
minal Court. Under these circumstances, 
although the reference did not succeed in 
stifling the criminal prosecution, still the 
'arbitrators did arrogate to themselves the 
powers G»f a magisterial Court in order to 
decide whether respondent 2 bad or had 
not committed the offence of misappropria- 
tion. That the arbitrators did so is clear 
from the finding in the award which reads ; 
“We find and hold that Nazir Ahmed has 
not misappropriated any moneys of Fazal 
EUabie." 

The learned advocate for respondent 2 
with bis usual candour admits that the 


ing such a finding : he however contends 
that it is a mere surplusage and can be got 
rid of easily so that the rest of the award 
may stand without any legal objection 
thereto. I have no doubt that if the arbi¬ 
trators had acquitted the accused, respon¬ 
dent 2, of the charge pending against him 
by merely stating that fact, that would not 
have vitiated the rest of the award. In 
this case however, the arbitrators’ finding 
that there was no misappropriation 
amounted to a finding with regard to the 
alleged liability of respondent 2 to respon¬ 
dent 1 in respect of the bill amount alleged 
to have been misappropriated. That being 
so, if the rest of the award is upheld, it 
would be a great hardship on respondent 1. 
Whereas respondent 1 would be made to 
pay under part 2 of the award, he could 
not possibly recover any money even if he 
succeeded in establishing that there was 
criminal misappropriation by respondent 2 
of the amount of the bill recovered under 
the contract. The final result arrived at by 
the arbitrators depends mainly on the 
finding on the issue about misappropria¬ 
tion. What the amount of misappropriation 
could possibly be if the alleged misappro- 
priatioD is proved cannot be ascertained. 
Therefore it is difficult to ascertain what 
amount should be deducted from the 
amount found due to respondent 2 on part 
2 of the reference, viz. with regard to the 
shop dealings between the parties. Beluc. 
tant as I am to interfere with the decision 
of a private tribunal of the choice of the 
parties, this is one of those cases in which 
I do not think that the arbitrators have 
acted properly. They have exceeded their 
authority in recording a sort of an acquit¬ 
tal of respondent 2 on the criminal charge; 
and consequently the award is not such as 
in fairness should be allowed to remain on 
the file. As I understand that the criminal ^ 
case is still going on, I refrain from making 
any further remarks with regard to the 
evidence recorded by the arbitrators and 
the circumstances in which the award was 
made. The result is that the Court will not 
allow the award to be filed. 

Bespondent 1 succeeds not because of 
any fraud on the part of respondent 2, but 
because of the wrongful arrogation of the 
magisterial powers by the arbitrators, and 
therefore I do not think that this is a case 
in which although respondent 1 is success, 
fnl he should be given bis costs from the 
other side. The order is that the award 
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should not be filed and the parties should 
bear their own costs. 

v.b.b./r.k. Aiuard set aside. 
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Davis J. C. and Dadiba C. Mehta J. 

Tahilram Tackchand and another — 

Appellants. 

V. 

iLTi. Miral ivio Jamalshah and others 

— Respondents. 
Second Appeal No. 2 of 1937, Decided 
on 20th January 1938, against Judgment 
and decree of Second Asst. Judge, Hydera. 
bad (Sind), D/. 30th October 1936. 

(a) Criminal P. C. (1898), S. 145 — Orders 
under, partake nature of interim proceedings 
in Civil Court. 

Orders under S. 145 relate essentially to the 
possession of land and partake something of the 
nature of interim proceedings in a Civil Court and 
the order itself partakes something of the nature 
of a decree, so that a judgment which relates to 
such orders is not necessarily to be applied with- 
out some modification to ordinary criminal pro. 
ceedings for offences leading to a conviction or an 
acquittal. [P 135 0 2] 

(b) Evidence Act (1872), S. 13 — Judgment 
not inter partes is admissible — But findings of 
fact in previous suit are inadmissible. 

The purpose of S. 13 is to enable a right which 
may be constituted by ^ number of acts by the 
exercise of the right itself unimo domini, on 
numerous occasions, to be proved by transactions 
or particular instances in which the right or 
custom in question was asserted or denied, but by 
evidence otherwise admissible. A judgment is 
admissible because it is the evidence or integration 
of a litigation or a judicial proceeding, a transac* 
tion within the meaning of S. 13 for the purpose of 
ascertaining the parties to the dispute and the 
contentions of the parties, the subject of the dis¬ 
pute, and the final decision of the Court, but not 
for the purpose of proving the reasons for the 
Court’s decision and for using its findings of fact 
as evidence of those facts in another case. Thus, 
though a judgment in other proceedings even 
though not inter partes is admissible in evidence 
as, what has been described as an integration of 
judicial proceedings, themselves held to be a 
transaction within the meaning of S. 18, itsadmis* 
sibility is subject also to other provisions of the 
Evidence Act, and is subject to the overriding 
principle that the Evidence Act does not make a 
finding of fact arrived at on the evidence before 
one Court in one case evidence of that fact in 
another case : Case laio discussed. [P 137 C 1, 2] 


facts, it is not a question of fact; it is a question 
^ ^ inference to be drawn from facts : 19 

Cal 249 and 19 Cal 253, Rel, on. [P 138 C 2] 

(d) Adverse Possession — Hostile possession 
by co-owner—It must be actual, visible, exclu- 
sive and continued for statutory period. 

Where one co-owner asserts a title hostile to his 
co-owners, he must do so byan open and unequi¬ 
vocal assertion of a hostile title. The possession 
must be actual, visible, exclusive, hostile and 
continued for the statutory period. Mere intention 
to possession is not a substitute for actual posses¬ 
sion, or actual possession of one survey number 
would not be possession of say sixty : A I R 1929 
Sind 212 and 19 Cal 253, Rel. on. [P 139 C 2] 

(e) Adverse Possession — Breach in con¬ 
tinuity of adverse possession — Land reverts to 
rightful owner — Held In circumstances of 
case that plaintiff's adverse possession was 
established. 


Whether continuity of the possession be broken 
by flood or by draught, or because the nature of 
the land itself is such that it is not susceptible of 
continued acts or user or possession, once there is a 
breach in the continuity of adverse possession, the 
chain of years is broken and the land reverts to its 
rightful owner. [P 140 C 1] 


In a suit for adverse possession of certain Maho- 
medan family lands, which though they weredesori- 
bed as waste, were susceptible of agricultural uses, 
it was found the plaintiff not only appropriated all 
the proceeds of cultivation,but used the lands, so far 
as they could be, for grazing purposes and appro¬ 
priated the grazing fees. Such possession by the 
plaintiff was for more than the statutory period. 
No ejectment suit was ever brought. But the 
defendant, who was entitled to such lands by sale, 
got entries made, got receipts for the payment 
of assessment, for payment of boundary marks, 
got compensation money when some land was 
acquired by Government, and got the entries 
made in the Record of Rights : 

Held that the defendant’s possession was paper 
possession only, and the plaintiff had acquired a 
title by adverse possession '.AIR 1917 P C 
6 Rel. on; (1888) 13 A C 793 and 29 Cal 518. 
Distinff. [p 141 0 1, 23 

(f) Record of Rights—Entries in—Value of. 


The importance and weight of entries in the 
Record of Rights varies with the circumstances of 
each case: AIR 1930 P C 93, Foil. [P 141 C 1] 

(g) Adverse Possession — Acts of possession 
must vary with nature of land. 


Acts indicative of possession must vary with the 
nature of the land over which possession is to be 
exercised and asserted: 31 Cal 397, Disting. 

[P 141 0 2] 

D. N. O’ Sullivan and Dingomal Narain- 
sing— for Appellants. 

Fatehohand Assudomal and Santdas 


Idanmal— for Respondents. 


(c) Adverse Possession — Question whether 
adverse possession has been proved is question 
of fact — But whether adverse possession shall 
be inferred from proved facts is question of 
law. 

It is a question of fact whether adverse posses¬ 
sion has been proved, but where the decision is 
whether adverse possession shall he inferred from 


Davis J« C.—This is an appeal from the 
judgment of the Second Assistant Judge of 
Hyderabad by which he dismissed an 
appeal against the judgment of the Subordi. 
Date Judge of Mirpur Khas in which he 
decreed the plaintiff's suit for partition of 
the suit lands. The suit land is arable land 
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in Deh Garar, Taluka Khipro, and the deed 
■whereby one Pirushah, a dumb Maho- 
medan zamindar, transferred his eight 
annas share in this land to two banias 
Amuldas and Issardas whose successors in 
title are defendants 12 to 16, is dated as 
far back as 1898. It is common ground be¬ 
tween the parties that eight annas share of 
the suit lands belonged to Pirushah and 
eight annas share to the three sons of Lai 
Muhammad whose successors are defen. 
dants 1 to 11, and the only question really 
in dispute in this appeal is, whether the 
plaintiff who is now the widow of the 
original plaintiff Jamalshah, the son of 
Pirushah, proves a title of adverse posses, 
sion to the eight annas share of Pirushah 
in the suit lands sold to the two banias in 
1898. The Subordinate Judge found that 
the eight annas share of Pirushah was sold 
by Pirushah under the sale deed of 1898 
to the two banias Amuldas and Issardas, 
and that sale was binding upon Pirushah's 
heirs. This finding of the Subordinate 
Judge was not challenged in the lower 
Appellate Court, and in fact the decision 
of the first appeal in that Court, as the 
decision of the second appeal in this Court, 
must turn upon the question of the proof 
by the plaintiff of the title by adverse 
possession. 

Now the argument before us on the first 
point taken by the learned advocate for 
the appellants-defendants 12 to 16 was 
that the Subordinate Judge was wrong in 
admitting and relying in evidence upon a 
Magistrate’s judgment of March 1908, in 
criminal proceedings between Amuldas and 
Ghulam Nabi defendant 6, in the suit. It 
appears that in 1908 there was a dispute 
between the parties about the produce of 
the land and Ghulam Nabi was tried for 
an offence under S. 424,1. P. C. on the com. 
plaint of Amuldas and was acquitted, and 
it is about the admissibility of this judg. 
ment in evidence and the extent to which 
it can be relied on in these proceedings that 
there has been much argument. 

Now there appears to us no doubt that 
the judgment is admissible under S. 13, 
Tividence Act, for the limited purposes of 
that section; but in relying upon that 
judgment as proving in this suit the pos¬ 
session and cultivation by Ghulam Nabi 
Bbah on behalf of Pirushah and the other 
Syeds we think the learned Subordinate 
Judge has gone too far in that though judg. 
mente even not inter partes are admissible 
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under S. 13, as evidencing a transaction 
within the meaning of S. 13, Evidence Act, 
in which a right was asserted or denied, 
this admittedly is subject to the limitation 
that findings of fact in one case cannot be 
used as evidence of facts in another case. 
For instance, in his judgment the Subordii 
nate Judge has appeared to rely upon the 
finding of the Magistrate that the “accused 
has made out his defence”, which means, 
the learned Judge says, in other words, 
that the accused, that is defendant 6, was 
in sole possession of the land» and got the 
land cultivated; and the learned Judge 
finds as one of the facta established from 
the rival contentions of the parties and the 
judgment, that Ghulam Nabi defendant 6 
“got the land cultivated and appropriated 
the produce to the exclusion of the ven. 
dees.” But mere assertions or denials of 
parties in previous proceedings or findings 
of facts by a Magistrate in those proceed, 
ings are not evidence of the truth of those 
assertions or denials or of those findings of 
facts in other proceedings ; and we do not 
think that the Court should, when a judg. 
ment is admitted under S. 13, Evidence 
Act, look at the reasons of the Magistrate 
or at his findings of fact. The fallacy in 
such a course is proved by a finding of the 
Subordinate Judge himself in this very 
suit; for, while the Magistrate in the cri. 
minal case accepted the defence of the 
accused, part of that defence was that the 
land was the land of the accused and of 
Pirushah and that Pirushah had not and 
could not have transferred the land to the 
banias because he was deaf and dumb, the 
Subordinate Judge has himself found that 
Pirushah could and did transfer the land. 
He finds then that to this extent the 
Magistrate was wrong when he accepted 
the defence of the accused ; and as he was 
wrong on the question of the transfer of 
the land, so he might have been wrong on 
other findings of fact or law, for instance, 
on the question of sole possession of the 
accused, on the cultivation of the accused 
and the exclusion of the vendees. 

It is true that the Magistrate found the 
accused not guilty of an offence under 
8 . 424, Penal Code, with respect to the 
produce of one survey number of the suit 
lands, but we do not think the Subordinate 
Judge should have looked at or relied upon 
the reasons given by the Magistrate for 
his decision. He may have acquitted the 
accused because he gave him the benefit 
of doubt or because there was a bona fide 
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dispute and no criminal intention. The 
fact that the accused was acquitted is 
indeed admissible in evidence, and is best 
proved l)y a copy of the judgment under 
S. 13, Evidence Act ; but the fact that the 
judgment is otherwise admissible under 
S. 13 for the purposes of that section, does 
not, we think, make the hnding of facts or 
the reasons given by the Magistrate for 
the Hndings evidence of facts in these 
proceedings. So far as the admissibility of 
this judgment under S. 13, Evidence Act is 
concerned, the advocate for the appellants 
has referred us particularly to three cases, 
firstly, the case in 15 Pat 336,^ and 
secondly the case in 59 Cal 136,' and 
thirdly, to the case in 56 I A 119.* So far 
as the Patna and Calcutta cases are con. 
cerned, the judgments do not refer to or 
consider the question of the admissibility 
of the judgments under S. 13. Evidence 
Act : while we can more conveniently refer 
to the third case later. On the question of 
the admissibility of judgments under S. 13, 
Evidence Act, however, we would refer to 
two cases, the Bombay case in 24 Bom 
591* and the Calcutta case in 25 Cal 522.® 
In the Bombay case, Ranade J. said : 

As regards the judgments in the former suit, 
the appellants’ contention was that the judgments 
operated as res judicata. The Court of first 
mstauce took this view but the lower Appellate 
Court held that they were not res judicata, and 
were not even relevant evidence. There can be no 
doubt that the lower Court was right in holding 
that they were not res judicata, because the deci¬ 
sion was not inter partes, though it related to the 
same subject-matter ; but while the lower Court 
was right so far, it was wrong in holding that 
these judgments were not admissible in evidence. 
There has, no doubt, been some conflict of opinion 
on this point. On tho one hand there is the 
judgment of the Full Bench in 6 Cal 171,® where 
it was held by four Judges that former judgments 
which are not of the nature of judgments in rem, 
nor judgments relating to public matters, cannot 
be admitted in evidence, where the parties are 
different, either as ‘transactions’ under S. 13 or as 
evidence of relevant facts under S. 11 or under 
any other section of the Act. This ruling in 6 Cal 

1. Raghunath Singh v. Emperor. (1936) 23 A I R 
Pat 537=165 I C 289=15 Pat 336=17 P L T 


171® was followed in 12 Cai 207,? 12 Cal 82 3 13 
Cal 3529, 10 Bom 439i0and 11 Mad US.n On the 
other hand, previous judgments not inter partes 
were held admissible in evidence for certaiu pur¬ 
poses: 12 Mad 9,12 16 Mad 36113 and 1 W R 270 
The leading case is 4 Cal 633,15 where the Privy 
Council admitted as evidence a certain rajiuama 
made between the tenants and acted upon by the 
landlord, and hald it to bind the landlord in a 
subsequent suit, though the’plaintiff was not a 
patty to the previous rajinama. In two more 
recent cases, the same principle was affirmed by 
the Privy Council. In the first of these cases 
22 Cal 5331 ® certain decrees passed in 1817 and 
1845, to which the plaintiff zamindat’s predeces- 
sors-in.title were not parties, were admitted as 
evidence on behalf of the defendants’ claim to 
ancient possession. In tho other case, 19 All 277.17 
a decree obtained against the defendant that the 
will was revoked was held not to be res judicata 
in a suit against him brought by other plaintiffs, 
but was held to be admissible as evidencs against 
him. In the earlier Calcutta case 22 W R SCSi'J 
Sir R. Couch had held that the word ‘transac¬ 
tion’ in S. 13 included judgments, not conclusive, 
but still admissible as evidence for what they 
are worth, even when thev might not bo admissi- 
ble under Ss. 40 to 43. The Allahabad High Court 
in a recent case in 12 All l.f® has noticed the deci¬ 
sion in 6 Cal 171,® and held that though the 
judgment as to whether a certain person was or 
was not heir, was not a transaction of fact under 
Ss. 13 and 11, yet it was admissible under S. 13 
as showing an instance in which the right was 
claimed; only in such cases the whole record, and 
not the judgment, should be admitted as evidence. 
Former judgments and other documents were 
held admissible on these and other grounds in 
15 Mad 12.2® 16 Mad 194,21 2 W R 2 G 722 and 23 

7. Mahendra Lai v. Rosomoyi Dasi, (1896) 12 
Cal 207. 

8. Radha Gobiud v. Rakhal Das, (1896) 12 Cal 
82. 

9. Sutendec Nath v. Brojo Nath. (1397) 13 Cal 
352 (F B). 

10. Ranchoddas v. Bapu. (18S6) 10 Bom 439. 

11. Subramanyan v. Paramaswaran, (1889) 11 

Mad 116. 

12 RamasamL v. Appavu. (1839) 12 Mad 9. 

13. Nilkanta v. Imamsahib, (1893) 16 Mad 361= 

3 M L J 364. 


14. Dost Muhammad Khan v. Soolochana Dabia. 

(1864) 1 W R 270. 

15 . Ramessuc Persad Narain Sing v. KoonjBehari 

Pattuk. (1879) 4 Cal 633=3 Sar 856=6 I A 
33 (P C). 

16. Ram Ranjau v. Ram Narain Singh, (1895) 

22 Cal 533=22 I A 60=5 M L J 7=6 Sar 
530 (P C). 


526. 

2. Trailokyanath Das v. Emperor, (1932) 19 
A I R Cal 293=1932 Cr C 262=137 I C 163 
=59 Cal 136=33 Cr L J 441. 

3. Gopika Raman Roy v. Atal Singh. (1929) 16 

A I R P C 99=114 I C 561=56 I A 119 = 
56 Cal 1003 (P C). 

4. Lakshman Govind v. Amrit Gopal, (1900) 24 

Bom 591=2 Bom L R 386. 

5. Tepu Khan v. Rajani Mohun Das, (1893) 25 

Cal 522=2 OWN 501. 

6. Gujja Lall v. Fatteh Lall, (1881) 6 Cal 171= 

6 C L R 439 (P B). 


17. Bhitto Kunwar v. Kesho Persad, (1897) 19 
All 277=24 I A 10=1 OWN 265=7 Sar 
131 (P C). 

18. Noamut AU v. Gooroo Doss, (1874) 22 W R 

365. 

19. Collector of Gorakhpur v. Palakdhari Singh, 

(1890) 12 All 1 (F B). 

20. Venkatasami v. Venkatareddi, (1892) 15 Mad 
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21. Vythilinga v. Venkatachala, (1893) 16 Mad 

194. 

22. Ashrufooaissa Begum v. Rughoonath Sohoy, 

(1865) 2 W R 267. 
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W E 162.23 It is nob easy to reconcile this conflict 
of views in particular instances, but apparently, 
the cases, which decide that judgments not inter 
partes, are not admissible in evidence proceed 
chiefly on the ground that those judgments are 
sought to be used as having the efiect, more or 
less, of res judicata. For that purpose, a judgment 
inter partes alone can be admitted in evidence, but 
for other purposes where judgments are sought 
to be used to show the conduct of the parties, or 
show particular instances of the exercise of a 
right, or admission made by ancestors, or how the 
property was dealt with previously, they may be 
used under Ss. 11 or 13 as exceptions recognized 
under S. 43, as relevant evidence: 15 Slad 12,20 3 
Bom 3,2*12 All 1.1918 Mad 73.25 24 WR 470,20 and 
22 \V R 457.27 Id the present case, the judgments 
in the former suit raised the question now in issue 
in a pointed manner. It is true that the former 
suit was brought by certain creditors of respondent 
1, while the present suit was instituted by a pur. 
chaser from respondent 1. This is however a difler* 
ence which did not affect the merits. The real 
question at issue was the same. viz. the bona fide 
character of the partition deed of 1865. Though 
the decision in the former suit will not estop the 
respondeutS'defendanbs from contesting the claim 
as being res judicata, still the record and the judg¬ 
ment iu that case, showing the conduct of the 
parties and their admissions, would be admissible 
in evidence under S. 13. The interpretation placed 
upon the words ‘right’ and ‘transaction’ in 6 Cal 
171,9 seems not to have been accepted by the Privy 
Council, and its correctness is questioned in the 
Full Bench judgment of the Allahabad High 
Court in 12 Ail l.i® iu so far as the exclusion of 
such judgments from being received as evidence 
under any section is concerned. Except where they 
are judgments in rom, or where they relate to pub¬ 
lic matters, judgments not inter partes have been 
always held to be not res judicata, but they can- 
not be wholly excluded for other purposes iu so far 
as they explain the nature of possession, or throw 
light on the motives or conduct of parties or 
identify property. The cases show that such judg¬ 
ments may have very high value as evidence, 
may even shift the burden of proof: 22 \\ R 365 


Iq the Calcutta case, the question of the 
admissibility of judgments not inter partes 
was raised and referred to a Full Bench, 
but it was not considered necessary to 
decide the question because in the course 
of further argument it appealed that the 
property in suit was not identical, but, in 
the course of his referring judgment, 
Banerjee J. put the case for and against 
the admissibility of judgments not inter 
partes in the following words : 

Next as to the relevancy of the judgment m 
Suit No. 742 of 1867 under S. 13. If the existence 
of judgment is no t a transaction within the mean- 

23. Roop Chand Bhukut v. Hur KUheu Doss. 

(1875) 23 W R 162. ^ ^ ^ 

24. Naranji v. Dips Umed. (1978) 3 Bom 3. 

25. KrUhnasami v. Bajagopala. (1995) 18 Mad 73. 

26. Omer Dutt Jba v. Colonel James Burn. (iB/oj 

24WR 470. ^ ^ 

^7. Gattee Kolburto v. Bhukut Koiburto. 11974} 

22 W R 457. 


ing of Cl. (a) of S. 13, it proves that a litigation 
terminating in the judgment took place ; and the 
litigation comes well within the meaning of the 
clause as being a transaction by which the right 
now claimed by the defendants was asserted. So 
again the litigation which is evidenced by the 
existence of the judgment-was a particular instance 
within the meaning of Cl. (b) of S. 13, in which 
the right of possession now claimed by the defen- 
dants was claimed. It has been said that the right 
spoken of in this section is an incorporeal right. I 
do not think that there is any suflicient reason for 
putting this limitation on the meaning of the 
terms as used in the section. The judgment there* 
fore is in my opinion relevant under S. 13. 

If such judgments were not relevant under either 
of the two Ss. 11 and 13. they could not beadmis- 
sible iu evidence, as the Privy Council have held 
them to be in the two cases referred to above. 


The strongest argument against the admissi¬ 
bility of such judgments in evidence is, to use the 
language of a well-known writer on the Law of 
Evidence (see Taylor on Evidence, Edn. 9, S. 1682), 
‘that DO mao ought to be bound by proceedings to 
which be was a stranger and over the conduct of 
which he could therefore have exercised no con¬ 
trol’. But in the first place, the judgments in 
question are sought to be used, not as binding and 
conclusive evidence, but only as evidence for what 
they are worth, the weight to be attached to the 
evidence being left to the Court to determine. And 
iu the second place, the reason stated above, 
though it is a good reason for excluding from con¬ 
sideration as against a stranger, the evidence 
afforded by a judgment, so far as it is the opinion 
of a Court upon materials in the placing of which 
before the Court the stranger could have had no 
control, does not appear to hold equally good 
where what is sought to be taken into considera¬ 
tion is the evidence afforded by the existence of 
the judgment as to .a litigation relating to the 
right in question and the way iu which that liti¬ 
gation terminated. For such collateral purposes, 
judgments are admissible in evidence against 
strangers under the English law: $ee (1843) 6 M 
& G 471.29 It is true that their Lordships of the 
Privy Council in the two case referred to above 
while overruling in efiect the decision of this 
Court iu G Cal I?!® and 13 Cal 352.9 do not 
refer to any section of the Evidence Act. But I 
may add that the view I take is support^ to 
some extent by the cases In 11 C L R 528, 9 15 
Mad 1220 and 12 All l.*o It has sometimes been 
said, see 10 Bom that if the Legislature In 

this country had intended to make judgments 
admissible in evidence against strangers, as it was 
an important departure from the English Jaw, the 
intention would have been expressed, not indi¬ 
rectly by the provisions embodied In Bs. 11 and 
13, but directly by some express provisions In 
that part of the Evidence Act which relates to 
judgments. I think the answer to this remark 
is furnished by 8, 43. which Is one of the group of 
sections relating to judgments, and which con¬ 
tains the provision applicable to cases like the 
one before us, relating to the relevancy of judg- 
iD^Dts as evidsnee against strangsrs. 


8. Davies v. Ix»wndes, (1843) 6 M & G 471— 

7 Scott N R 141=12 L J Ex 606=61 R R 
763 

9 . Hira Lai Pal v. A. Hills. (1892) 11 C L R 628. 
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The Bombay case is subsequent in point 
of time to and is of greater assistance 
in this case than the Calcutta case; and it 
IS clear that the fact that a judgment 
IS not inter partes is not in itself a reason 
for holding it inadmissible under the pro. 
visions of S. 13, Evidence Act. In this 
case however, Amuldas and Ghulam Nabi, 
the parties in the criminal proceedings 
or their successors-in.title, are parties to 
the civil suit, and both the Courts have 
found that Ghulam Nabi in the criminal 

was acting and was asserting a 
title on behalf of his dumb brother Piru- 
shah. There is thus then an identity of 
interests between Ghulam Nabi and Piru- 
shah, and the question of whether a judg¬ 
ment not inter partes is admissible under 
p. 13, Evidence Act, does not arise. There 
IS clear authority however that subject to 
the limitation involved by the provisions 
of S. 13. Evidence Act itself, a judgment 
not inter partes is admissible for the pur- 
pose of that section. The Subordinate 
r relied largely on the judgment 

of the Privy Council in the Calcutta case 
in 29 Cal 187,®*^ as supporting his conclu¬ 
sion that the judgment and the rival 
contentions of the parties established the 
exclusive possession and cultivation by the 
accused of the suit lands; but, though that 
judgment admits certain police orders made 
under S. 145, Civil P. C. as evidence of 
possession at the date when they were 
made, that judgment is careful to refer not 
to the finding of the Magistrate on the 
fact of possession but as to who was 
declared entitled to retain possession. As 
however this judgment was largely relied 
on by the Subordinate Judge and has been 
made the subject of argument and does 
indeed stress the very wide nature of 
the words used in S, 13, it should be here 
referred to. On page 198 their Lordships 
say; 

These police orders are in their Lordships’ 
opinion admissible in evidence on general princi¬ 
ples as well as under S. 13, Evidence Act, to 
show the fact that such orders were made. This 
necessarily makes them evidence of the following 
facts, all of which appear from the orders them¬ 
selves, viz. who the parties to the dispute were; 
what the land in dispute was; and who was 
declared entitled to retain possession. For this 
purpose and to this extent such orders are admis¬ 
sible in evidence for and against every one when 
the fact of possession at the date of the order has 
to be ascertained. If the lands referred to in such 

So. Dinamoni Chowdhrani v. Brojo Mohini Chow- 
dhrani, (1902) 29 Cal 187=29 I A 24=6 C W 
N 386=8 Sar 224 (P C). 
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an or<3er are described by metes and bounds, 
or by reference to objects or marks physically 
existing, th^e must necessarily be ascertained by 
extrinsic evidence i e. the testimony of persons 
who know the locality. If the orders refer to a 
map that map is admissible in evidence to render 
the order intelligible ; and the actual situation of 
the objects drawn or otherwise indicated on the 
map must, as in all cases of this sort, be ascer- 
tamed by extrinsic evidence. So far there appears 
to be no diflSculty. Reports accompanying the 
orders or maps and not referred to in the orders 
may be admissible as hearsay evidence of reputed 
possession: Taylor on Evidence, S. 617. But they 
are not otherwise admissible, unless they are made 
so by S. 13, Evidence Act. To bring a report 
within that section the report must be ‘a transac¬ 
tion in which the right or custom in question was 
created, claimed, modified, recognized, asserted or 
denied or which was inconsistent with its exist¬ 
ence.’ These words are very wide and are wide 
enough to let in the reports forming part of the 
proceedings in 1867, 1876 and 1888. Their Lord¬ 
ships are of opinion that the High Court did not 
err in receiving the report made in the proceedings 
of 1876 to the reception of which Mr. Cohen 
objected. 

And on page 199 their Lordships say : 

As regards possession under a Magistrate’s order 
although the order confers no title, the fact of 
possession remains, and the person in possession 
can only be evicted by a person who can prove a 
better right to the possession himself. The order of 
1888 and possession under it threw upon the 
plaintiff the burden of proving her title and she 
did so to the satisfaction of the High Court so far 
as the larger part of the land in dispute is con¬ 
cerned. But the onus is not now on her to show 
that the judgment in her favour is right ; it is for 
the appellant to show that it is wrong, and where 
and why it is wrong. 

Ib is to be remembered that orders under 
S. 145, Criminal P. C. relate essentially to 
the possession of land and partake some 
thing of the nature of interim proceedings! 
in a Civil Court and the order itself par¬ 
takes something of the nature of a decree, 
so that a judgment which relates to such 
orders is not necessarily to be applied 
without some modification to ordinary 
criminal proceedings for offences leading to 
a conviction or an acquittal. But the casej 
in 29 Cal 187^° must, we think, be read- 
with a subsequent case of the Privy 
Council reported in 561A119.® In that case, 
the appellant brought a suit against numer¬ 
ous defendants claiming possession of land' 
which they held, as being part of his 
zamindari estate, and the appellant.plain, 
tiff finally found himself forced to rely 
upon a decree obtained in a suit instituted 
by his predeeessors-in-title in 1854 to prove 
a case he was then relying on, of landlord 
and tenant; and the Board then consideredi 
the question whether the decree in the suit, 
of 1854 established the relations of land-^ 
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lord acd tenant -bet-ween the appellant, 
plaintiff and the respondents.defendants. 
The Board came to the conclusion that it 
did not do so. In considering this question 
however, the Board looked at the plaint in 
the suit of 1854 and found it inconsistent 
with the view that there subsisted a rela¬ 
tion of landlord and tenants between the 
plaintiff and defendants. They looked at 
the summary of the written statement con. 
tained in the judgment to see what were 
the assertions or denials of the defendants; 
they looked at the findings on certain 
issues, but it would appear only for the 
purpose of interpreting the decree; but 
when they were asked to look at and rely 
upon certain findings of fact, as to the pay¬ 
ment of rent, recorded by another Court 
in another case, they declined to do so. 
Their Lordships said ; 

Tho plaintiff also relied on a certified copy of an 
a\Yard of the Deputy Collector of Sylbet in certain 
boundary cases under Reg. 7 of 1822. The plain- 
tifis in those cases were the predecessors of the 
plaintiff, and one case related to the alleged inclu- 
sion of 5636 bighas of estate Ko. 85 in other 
mauzas. The defendants' names are given as 
Bamanand Singh, Mohan Singh and Munai Singh 
who are not shown to have been the predecessors 
of defendants 1 to 160 or any of them. The plain* 
tiff relies on certain statements of the Deputy 
Collector in his award in this case as to rent 
having been realized by the plaintiffs in Suit No. 9 
of 1854 from the defendants in that suit. In their 
Lordships’ opinion these statements are not admis¬ 
sible as evidence of rents having been realized from 
the defendants in that suit. The Evidence Act 
does not make finding of fact arrived at on the 
evidence before the Court in one case evidence of 
that fact in another case. Their Lordships also 
agree with the Courts below that this evidence, 
even if admissible, would be of very little weight. 

Therefore though a judgment in other 
proceedings even not inter partes is admissi¬ 
ble in evidence as, what has been described 
as an integration of judicial proceedings, 
themselves held to be a transaction within 
the meaning of S. 13, its admissibility is 
subject also to other provisions of the 
Evidence Act, and is subject to the over¬ 
riding principle that the Evidence Act does 
not make a finding of fact arrived at on 
the evidence before one Court in one case 
evidence of that fact in another case. And 
after all the purpose of 8. 13 is clear. It is 
to enable a right which may be constituted 
by a number of facts by the exercise of the 
right itself animo domini, on numerous 
occasions, to be proved by transactions or 
particular instances in which the right or 
custom in question was asserted or denied, 
but by evidence otherwise admissible. A 
judgment is admissible because it is the 
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evidence or integration of a litigation or 
a judicial proceeding, a transaction within 
the meaning of S. 13, Evidence Act, for 
the purpose of ascertaining the parties to 
the dispute and the contentions of the par¬ 
ties, the subject of the dispute, and the 
final decision of the Court, but not for the 
purpose of proving the reasons for the 
Court’s decision and for using its findings 
of fact as evidence of those facts in another 
case. S. 13 and the Illustration are as 
follows : 

23. Where the question is as to the existence of 
any right or custom, the following facts are rele¬ 
vant : (a) any transaction by which the right or 
custom in question was created, claimed, modi¬ 
fied, recognized, asserted or denied, or which was 
inconsistent with its existence ; (b) particular 
instances in which the right or custom was- 
claimed, recognized or exercised, or in which its 
exercise was disputed, asserted or departed from. 

Illuslration. 

The question is whether A has a right to a 
fishery. A deed conferring the fishery on A's 
ancestors, a mortgage of the fishery by A’s father, 
a subsequent grant of the fishery by A*s father 
irreconcilable with the mortgage, particular 
instances in which A's father exercised the right, 
or in which tho exercise of the right was stopped* 
by A’siueighbours, are relevant facts. 

The section does not abrogate all other 
sections of the Evidence Act; it does not, 
for instance, make any gossip or rumour or 
hearsay, evidence. It has to be read with 
the other sections of the Evidence Act. It 
merely lays down, subject consistently with 
other sections of the Evidence Act, what 
is relevant evidence of a right or custom 
when the question is as to the existence of 
any right or custom. But while the learned 
Subordinate Judge gives to this judgment 
an important part in the case, the lower 
Appellate Court appears more correctly to 
have appreciated the nature and limitations 
of this kind of evidence. On page 39 of the 
paper book the Assistant Judge says : 

The judgment in the criminal case gives us an 
idea about the contention of the parties, and the 
case of the Syeds even as early as 1907-08. A 
perusal of the judgment (Ex. 282) shows that 
defendant 6 Qhulam Nabishab asserted the exclu. 
sive right of 8yed to this property. It is worth, 
while re-producing his statement in extenso : 

‘Yes, I have taken away the produce as the land 
is mine and of Firnshab. Possession of the land 
is mine. 1 am in possession of the mukhtiamama 
in the name of my father which was given to him 
by mother of Firusbab. Pirushab could not give 
the mukhtiamama as the Deputy Commissioner 
said that he is deaf and dumb. Firnshab has not 
transferred the land. There has been cheating. If 
be had given the land, 1 vrould have certainly 
known it. He cannot talk nor can be hear.* The 
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perusal of the judgment shows in unmistakable 
cernis that Ghulam Nabi asserted openlj' and to 
the knowledge of Amuldas the exclusive right to 
tbG property on his behalf and on behalf of the 
heirs f j Pirushah. This is certainly a disclaimer 
by open and unequivocal assertion of hostile 
title. Thi.s was not only a false threat but it was 
tccompauied by a resolute act ou his part for he 
took away the produce and compelled Amuldas to 
file a criminal prosecution against him. He was 
not daunted by this and asserted in the Court of 
law the exclusive ownership and possession. He 
was acquitted in that and nothing was done by 
Amuldas or his heirs or eveu defendant 10 or his 
f-ither, to assert their claim to the property. The 
vendees of Picushah should thank themselves if 
they allowed the Syed to be in an undisturbed 
pos.sessiou, and did not dare to come to the Civil 
Court at any time. This was either due to uncer¬ 
tainty of their position or was with a view to 
allow the evidence of exclusive possession in 
1907-03 and 1910-11 to disappear. 

If the learned Judge means that the 
judgment is evidence of the fact that the 
accused took away the crops in dispute, we 
think to that extent he is wrong because 
a finding of fact of that Court in those 
proceedings is not evidence of that fact in 
these proceedings, but to his final accept, 
auce of the judgment in evidence as show¬ 
ing “what the case of the Syed defendants 
was even at the outset in 1907-1908, even 
at that time they claimed the whole pro. 
perty and asserted the right of exclusive 
possession to the knowledge of the vendees 
of Pirushah”, there can be no objection. Our 
conclusion then is that this judgment is 
admissible to show who were parties to 
the dispute, what were their contentions, 
what was the subject-matter of the dispute, 
what was the offence the accused was 
charged with, and what was the final order 
of the Court; but this in itself falls far 
short of establishing the actual fact of the 
exclusive possession and cultivation of the 
suit lands by Pirushah and the Syeds or 
his exclusive possession and cultivation by 
Pirushah or some one else on his behalf of 
this eight annas share. It is evidence to be 
considered with other evidence of an asser¬ 
tion by Ghulam Nabi of the exclusive 
cultivation and possession of the land 
adverse to the defendants and a successful 
assertion to the extent that he was acquit, 
ted by the Magistrate of a charge of an 
offence under S. 424, I. P. C., with relation 
to the produce of one survey number of 
the sixty now in suit of the right in dis¬ 
pute. 

But the evidence of this judgment does 
not stand alone, and w'O have now to con. 
aider whether the plaintiff establishes the 
title by adverse possession to the land 


transferred by Pirushah to the bania in 
1898. The lower Appellate Court is of 
the opinion that it is a question of fact! 
whether adverse possession has been proved 
but where the decision is whether adverse 
possession shall be inferred from facts, asi 
is the case here, it is not a question of fact; 
it is a question of the legal inference to be 
drawn from facts. What facts are or are nob 
proved is ordinarily a question for the 
lower Courts, and not for us in second 
appeal; nor in view of the fact that all the 
evidence is not upon the record but only 
selections made by the appellants for their 
own purposes, could we, if we had wished,' 
go into questions of fact; bub whether the^ 
facts as found by the lower Courts do or 
do not prove or justify an inference of 
adverse possession is a question of law. In 
19 Cal 253,^^ the Privy Council held that 
the decision that the defendants' possession 
had been adverse having been an inference 
from facts in the Courts below, the cor. 
rectness of this as a legal conclusion to be 
drawn or nob was a question open to second 
appeal, and the High Court was nob 
precluded from deciding to tbe contrary. 
But as to the facts themselves, apart from 
the legal inference to be drawn, this Court 
as the third Court must accept the finding 
of fact of tbe second Court, and if there is 
evidence to be considered, however unsatis¬ 
factory the finding of fact might be if 
examined, it must stand final: 19 Cal 
249 . 3 - 

Now the learned advocate for the appel¬ 
lants has argued that it is not shown at 
any time that Pirushah asserted an adverse 
title to the appellants, far less exercised 
rights of exclusive possession and cultiva¬ 
tion, and that Ghulam Nabi, defendant 6 
was an interloper concerned not with the 
interest of Pirushah but with his own 
interests, and he argues that the Judges 
iu the lower Courts are wrong when they 
have identified Pirushah and his interests 
with the other Syeds and their interests, 
and that the co.owners with Ghulam Nabi 
were, by virtue of the transfer of 1898, 
which the losver Courts have found was a 
valid transfer, the banias Amuldas and 
Issardas, but this aspect of the case did 
not escape the notice of the lower Courts. 
The Subordinate Judge refers to this aspect 
of the case at the bottom of p. 32 of the 

31. Lachmeswar Singh v. Manowar Ho^in* 

(1892) 19 Cal 253=19 I A 48=6 Sat 133 (PC). 

32, Ramratan Sukal v. Nandu, (1892) 19 Cal 249 

=19 I A 1=6 Sat 119 (P C). 
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papar book. The Subordinate Judge refers 
to the association of Pirushah himself with 
defendant 6 in subsequent proceedings 
when the title of the banias was disputed. 
There is the oral evidence of Ghulam 
Nabi himself which both the Courts have 
believed. There is the evidence of the 
judgment to which we have already refer- 
red at length as to the assertions and 
denials of the parties. We cannot say there 
is not evidence on which the lower Courts 
could come to the conclusion that Ghulam 
Nabi. defendant 6, did act on behalf and 
with the authority of Pirushah when he 
challenged the right and title of the banias 
to the lands transferred by the deed of 
1898 ; and these being conclusions of facts, 
we as the third Court are bound to accept 
them as correct. 

But it is then argued that even if 
Ghulam Nabi, defendant 6, did act on 
behalf and with the authority of his dumb 
brother, no actual possession is proved. 
The only acts of possession are fugitive 
acts of possession, It is argued that it is 
proved that at the very highest from 1908 
to the date the suit was tiled the land was 
only cultivated twice, once in 1907.1908 
and once in 1910.1911; that any continuity 
of possession was broken and indeed was 
not possible by reason of the waste nature 
of the laud itself; and that it matters not 
whether the continuity of possession was 
broken by the vis major or natural causes 
or by voluntary abandonment. Once the 
continuity of possession was broken, pos¬ 
session previous to that breach must be 
excluded for the purpose of proving a title 
based on adverse possession. It is argued 
that the laud here was waste or derelict, 
and abandoned from time to time by those 
who now claim a title by adverse posses, 
sion; and the learned advocate refers us to 
the well known case in (1888) 13 A C 
793.^^ The learned advocate also argues 
that if there is adverse possession there 
must be the corx'esponding remedy of a 
suit for the ejectment of the trespassers, 
and that at no time during the years 
which have elapsed from 1907-1908, the 
year found by the lower Courts as the 
beginning of adverse possession, could it be 
said that the banias could have brought a 
suit to eject the Syeds. The possession 
with Syeds was merely s. transitory pos- 

38. Trustees, Executors A Agency Co. Ltd., ▼. 

Short (1898) 13 A 0 793=59 L 3 PC 4 = 59 
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session; the possession with the banias was 
the permanent possession. 

Now the case of the plaintiff depends 
upon assertion of title and acts of posses, 
sion. It is not possible to say that the 
lower Courts have approached this case 
from the wrong point of view. They have 
not overlooked the fact that where one 
co-owner asserts a title hostile to his 
co-owners, he must do so by an open and 
unequivocal assertion of a hostile title,, 
23 S L R 461^* at p. 468, and that there 
is a difference between cases where thel 
alleged ouster is by a stranger or a' 
co-owner: 19 Cal 253.^^ The lower Appel-' 
late Court has stated that the possession! 
must be actual, visible, exclusive, hostile 
and continued for the statutory period., 
There is nothing in the judgment to sug. 
gest that the Judges have regarded mere 
intention to possess as a substitute for 
actual possession or that they have lost 
sight of the fact that actual possession of 
one survey number would not be possession 
of sixty. Our attention has been drawn to 
the case in A I R 1935 Cal 760,^' as sum. 
marizing in a convenient way the case 
relating to adverse possession ; but even 
when tested by the conditions therein laid 
down, it would not appear the Judges 
have misdirected themselves on the prin¬ 
ciple of the law to be applied or the 
pitfalls to be avoided. 

Now so far as an assertion of title is 
concerned, it is clear that defendant 6 in 
the criminal proceedings in 1908, and the 
judgment is admissible for this purpose, 
asserted the claim and the possession of 
Pirushah and himself to all the suit lands. 
They were mentioned in the complaint by 
Amuldas, the complainant. Defendant 6 did 
not confine his assertion to the produce of 
one survey number, but he asserted his 
claim and the claim of Pirushah to all the 
land in suit. This clearly was an open and 
public and unequivocal disclaimer of the 
title of the banias, and the fact that they 
did not then have recourse to the Civil 
Courts in spite of the fact that defendant 6 
was acquitted of the offence with relation 
to the produce of even only one survey 
number, read with the evidence of Ghulam 
Nabi on the record, and the evidence of 
Pamoomal, the son of Issardas, to which 

84. Abdul Rahman t . Mahomed Idris, (1939) 16 

AIR Sind 212=118 I 0 207=28 SLR 461. 

35. Bbabani Frosanna Lahiri v. Mantndra 

Chandra Roy, (1936) 22 A I R Cal 760 = 159 

I C 762. 
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the Assistant Judge refers, abundantly 
justices, in our opinion, the findings of the 
lovrer Courts that the adverse possession of 
Pirushah dated from 1908, for excluding 
the judgment in the criminal case as 
evidence of facts, to be found on the evi- 
dence in this case, it is clear upon the 
other evidence on the record, to vrhich -we 
have referred, that the Judges are justified 
in their conclusions that in 1908 Pirushah 
and his Syed cosharers ■were in sole occu. 
pation of the disputed land and that they 
asserted a title hostile to the banias in 
explicit terms. But the evidence only defi. 
nitely shows that the land was cultivated 
only twice in all these years and though 
we accept the findings of the lower Courts 
that when the lan’d was cultivated on 
those two occasions in 1907.1908 and 
1909-1910 the Syeds took all the produce 
and the banias took none, we should have 
found it difficult in the absence of any 
other acts of ownership to find two such 
isolated and distant acts of possession suffi¬ 
cient to constitute a title by adverse pos- 
session of which continuity is an essential 
|attribute. For, whether the continuity of 
|tbe possession be broken by flood as in 29 
Cal 518,^® or by draught, or because the 
nature of the land itself is such that it is 
not susceptible of continued acts or user or 
ipossession, once there is a breach in the 
continuity of adverse possession the chain 
of years is broken, and the land reverts to 
its rightful owner. 

Now' the lower Appellate Court has 
found in this case not only that when the 
land was cultivated the Syeds including 
Pirushah appropriated all the proceeds of 
the cultivation, but that they used the 
land, so far as it could be used, for grazing 
purposes and took the grazing fees. It can. 
not be said that on this point there is no 
evidence. There is the evidence of Haji for 
the plaintiff, and there is the evidence of 
Tahilram for the defendants, to the effect 
that there is grass on the land after rain, 
that cattle owners come and graze their 
cattle and that they give cash or goods as 
grazing fees, and it is clear that throughout 
all the years the banias got nothing from 
this land in the way of grazing charge. We 
think care must be taken to give to the 
facts of each case their proper weight and 
not to confuse for instance, the facts of 
this case with the facts of the case in 

86. Secretary of State v. Krishnamoni Gupta, 
(1902) 29 Cal 518=29 I A 104=6 C W N 617 
=8 Sar 260 (P C). 


A. I. R. 

(1888) 13 A C 793=^ or 29 Cal 518.=® We 
are not dealing with Australian scrub or 
desert land or lands submerged, nor are we 
dealing with squatters or trespassers in the 
ordinary sense of that word. We are deal, 
ing with waste land in the Mirpurkhas 
District and waste land in this part of 
India at least, it is notorious, is ordinarily 
used for the grazing of cattle. It is not 
useless scrub jungle, and we are dealing 
not with trespassers but with the claim of 
a Mahomedan family to family lands of 
which there has been no partition, and of 
the whole area of which the members of 
the family would ordinarily be in actual 
physical possession. The Subordinate Judge 
presumed the joint possession of the bania 
vendee on the basis of a document of title 
then in the suit before him over 30 years 
old, and even on this assumption the Sub¬ 
ordinate Judge himself comes to the con¬ 
clusion that from 1908 this joint possession 
or possession by the Syeds on behalf of the 
vendees came to an end and that it is an 
irresistible conclusion on the facts of this 
case that the Syeds including Pirushah 
were in possession, if they were in posses, 
sion at all, of all the family lands. 

The facts then in this case are very 
different from the facts in either the case 
in (1888) 13 A C 793®® or 29 Cal 518.®® 
And it is clear we are dealing here not with 
derelict or abandoned lands subject only to 
the transitory occupation of a squatter, but 
family lands though described as waste, 
susceptible of agricultural uses, never 
abandoned and tenaciously claimed and 
held by members of the family. Taking the 
test the learned advocate himself suggests, 
the test of whether an ejectment suit 
would lie, it is clear that at any time in 
the 30 years preceding this suit a suit w’ould 
have lain and have been stubbornly con¬ 
tested. The lower Courts came to findings 
of fact that cattle grazed upon these lands 
after rain and that there was rain and that 
the Syeds took the grazing fees. They do 
not say specifically that it rained every 
year and that the grazing fees were taken 
every year without exception, but it is 
clear they find that the Syeds took grazing 
fees continuously over the years from 1907- 
1908 to the date when the suit was filed, 
in all a period of over 30 years, sufllciently 
continuous to evidence acts of continuous 
physical possession; and it cannot be said 
that there is no evidence on the record to 
justify this finding. The Courts find in fact 
that the banias or their successors-in-title 
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did not even once exercise over this land 
from the year 1907-1908 any acts of pos¬ 
session. Moreover when they could or should 
have produced books to rebut the plain, 
tiff’s case, they did not do so ; and the 
Subordinate Judge was clearly justified in 
the circumstances in drawing in this matter 
an inference adverse to the defendants 
relying upon a judgment of the Privy 
Council in 40 Mad 402.^^ 

Clearly it is the opinion of both the 
Courts that the possession of the banias 
was a paper possession only. They got 
entries made, they got receipts for the pay. 
ment of assessment, for repairs to boundary 
marks, they got part payment of compen. 
sation money when some of the land was 
acquired by Government for barrage pur. 
poses, they got the entries made in the 
Record of Rights, but to any one acquaint, 
ed with the conditions of life of the parties 
to these proceedings and the witnesses, all 
this is evidence, having no necessary rela- 
tion to the physical possession of the land. 
The Subordinate Judge has carefully con- 
sidered and weighed the value to be 
attached to the entries in the various regis- 
ters and he has relied on a judgment of 
the Privy Council in 32 Bom L R 368,^® 
as authority for the statement that the 
importance and weight of entries in the 
Record of Rights varies with the circum. 
stances of each case; and, in our opinion, 
the Subordinate Judge was right in reject¬ 
ing these entries as evidence of any weight 
or value in the circumstances of this case 
on the question of the actual possession of 
the suit lands. There remains only the 
argument of the learned advocate that the 
acts of cultivation and the acts of grazing 
were in themselves only fugitive acts of 
possession and that in the land acquisition 
proceedings the land was described as 
waste. But the description of land as waste 
land does not in this part of the country 
mean desert land incapable of being made 
the subject of continued acts of possession 
except by acts of active physical occupation 
such as fencing. The waste lands here des- 
oribed are waste lands only cultivable at 
long intervals of time but offering at much 
shorter intervals of time grazing for cattle. 
The Sobordinate Judge does not err when 

S7. Marageaam Filial v. Qnana Sainbandha Pan- 
data Sannadhi, (1917) 4 A I R P 0 6sd9 I 0 
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he says that acts indicative of possession 
must vary with the nature of the land 
over which possession is to be exercised 
and asserted. It is true, that in the case 
the Subordinate Judge refers to the case 
in 31 Cal 397,the claim of adverse pos. 
session based on the cutting of grass and 
the grazing of cattle failed, but that was 
due to the special circumstances of that 
case. We do not think therefore we have 
here a case where possession is abandoned 
over land not susceptible of acts of con¬ 
tinuous user and susceptible only of fugitive 
acts of possession. We do not think we 
have here a case of merely fugitive acts of 
possession or a possession which is con. 
structive only. We are of the opinion that 
the lower Courts were right in their con. 
elusions that the evidence shows that the 
Syeds (including Pirushah or his heirs and 
successors) were in actual and exclusive 
and continuous occupation of the suit lands 
adverse to the defendants for over thirty 
years immediately preceding the suit, and 
that the defendants have been unable to 
show one positive act of possession through, 
out this long period of time. We think 
therefore the lower Courts were right when 
they decreed the plaintiff's claim, and we 
dismiss this appeal with costs. 

v.b.B./r.k. Appeal dismissed. 

39. Wall Ahmed v. Tota Meah, (1904) 31 Cal 397. 
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Davis J. C. and Haveliwala J. 

Emperor 

V. 

Gulab, son of Laloo —Opposite Party. 

Criminal Ref. No. 250 of 1937, Decided 
on 10th January 1938, made by Dist. Magis. 
trate, Sukkur, asking to quash proceedings. 

Criminal P. C. (1898), St. 198, 199—Pur- 
po*e of Ss. 198 and 199 i« that offencei to 
which they refer fhould not be made lubjectf 
of complaint except by aggrieved person—Hut- 
band himself not complaining of oBence under 
S. 494, 1. P. C.—Court cannot force upon him 
character of aggrieved husband. 

The purpose of Ss. 198 aad 199 is to make sure 
that the offences to which they refer are not made 
the eabjeots of complaint except by aggrieved 
persons. [P 142 0 1] 

Where therefore the husband flies a complaint 
under Ss. 868, 842 and 606,1. P. C., and does not 
himself complain of an offence under S. 494, 

I. P. 0., it is not open to the Ooort to force upon 
him, as a complainant, the character ofan aggrieved 
hnsband, which he does not wish to assame : SS 
All 209, Dieting. [F 142 0 1] 

Partabral D. Panwani. Advooato.Goneral 

— for the Crown. 



142 Sind 


A. I. R. 


Menghomal t. Varumal (Loho J.) 


Davis J. C.—This is a reference by the 
District Magistrate of Sukkur, asking us to 
quash proceedings against certain persons 
for an offence under S. 494, I. P. C., and 
for abetment of the offence on the ground 
that the husband is not the complainant 
as required by S. 198, Criminal P. C. It 
appears that in the first instance complaint 
was made by the husband for offences 
under Ss. 363, 342 and 506, I. P. C.. but 
that the learned Magistrate came to the 
conclusion on the evidence that the facts 
did not disclose an offence under any one 
of these sections but disclosed an offence 
under S. 494, I. P. C. But it is clear that 
he did not come to this conclusion either 
from the facts stated by the husband, the 
complainant, in his complaint or from any 
facts stated by the husband in his depo- 
sition in Court ; because we have before 
us the complaint and the deposition of the 
husband. We have read them through and 
it is clear that the husband does not com. 
plain of an offence under S. 494. Therefore, 
iWe do not think that it was competent for 
the Magistrate to force upon the complain, 
ant this character of an aggrieved husband 
which he did not wish to assume. 

The purpose of Ss. 198 and 199, Criminal 
P. C. is to make sure that the offences 
to which they refer are not made the 
subject of complaint except by aggrieved 
persons. For instance, bigamy is a matter 
which closely affects husband and wife 
and if the husband does not wish to pro- 
secute his wife for bigamy, it is not for the 
Court to compel him to do so. We have 
been referred to the case in 25 AH 209.^ 
In that case the husband in the first 
instance made a complaint under S. 498, 
I. P. 0. and all that Ss. 198 and 199, 
Criminal P. C. require is that the person 
a^rieved shall be the complainant. In 
that case the husband was the aggrieved 
party both in the case of the offence under 
S. 498, I. P. C. and in the case of the 
offence under S. 494, I. P. C. These were 
both matrimonial offences, the husband 
was the complainant in one : he became 
the complainant in the other. In this case 
however the facts are different. The bus- 
band does not complain of an offence under 
S. 498 nor of an offence under S. 494, 
I. P. 0. We therefore accept the reference 
by the learned District Magistrate, Sukkur, 
and quash the proceedings. 

_ r.m./r.k. _ Pr oceedings q uashed. 

i. Emperor v. Alii, (1903) 25 All 209 = 1903 
AWN 7. 
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Dadiba C. Mehta and Lobo JJ. 

Menghomal Topandas and others — 

Appellants. 

V. 

Varumal and another — Respondents. 
Mise. Appeal No. 25 of 1936, Decided on 
3l3t March 1938. 

Civil P. C. (1908), O. 17, R. 3 — Suit for 
partnership accounts — Preliminary decree 
passed and commissioner appointed for taking 
accounts — Trial Court ordering plaintiff to 
deposit commissioner’s fees — Deposit not 
having been made even on adjourned date. 
Court dismissing suit — Appeal — Appellate 
Court admitting appeal on condition of plain* 
tiff making required deposit — Decision of 
Appellate Court in so far as it interfered with 
lower Court's discretion held not justifiable — 
But trial Court’s order dismissing suit without 
reference to materials on record held against 
provision of O. 17, R. 3—After passing of 
preliminary decree suit held could not be dis> 
missed. 

In a suit for taking partnership accounts a 
preliminary decree was passed and a commissioner 
was appointed for settling partnership accounts. 
The trial Court ordered the plaintiS to deposit a 
certain sum towards the commissioner’s fees. The 
plaintiff did not make the deposit and obtained 
adjournment. On the adjourned date, the plaintiff 
was warned that if the deposit was not made 
within a week the suit was liable to be dismissed 
for want of prosecution. No deposit having been 
made within the time allowed, the Courtdismissed 
the suit. On appeal against this order the Appellate 
Court admitted the appeal on condition that the 
plaintiS deposited the required sum : 

Held (l)that the order of the Appellate Court in 
so far as it interfered with the discretion exercised 
by the trial Court was unjustifiable ; [P 143 C 2] 

(2) that the order of the trial Court dismissing 
the suit fell under 0. 17, R. 3. Hence in dismiss¬ 
ing the suit because of the failure of the plaintiff 
to deposit the sum and without reference to the 
materials on the record the trial Court acted 
against the provisions of O. 17 R. 3 ; [P 144 C 1] 

(3) that the preliminary decree having been 

passed the Court had uo jurisdiction thereafter to 
dismiss the suit, [P 144 C 1] 

(4) that the suit should nob be placed on the 

dormant file till such time as the plaintiff chose 
to come forward and comply with the order of the 
Court and apply that the suit should be removed 
from the dormant file and brought up for dis. 
posal. 144C 1] 

Asudamal Rewachand — for Appellants. 

Pahlajsing B. Advani — for Respondents^ 
Lobo J. — This miscellaneoas appeal 
arises in the following way. The res¬ 
pondents filed Suit No. 860 of 1927 in 
the Sub.Civil CJourt of Sehwan against 
the appellants for taking of partnership 
accounts. There was a preliminary decree 
passed in this suit and a commissioner 


1938 


Menghomal V. Vaeumal [hoho J .) Sind 143 


^as appointed for the purpose of going 
into and settling the partnership accounts. 
On 26th September 1935 the Court ordered 
the respondents-plaintid's in the case to 
deposit a sum of Rs. 200 towards the 
commissioner's fees. On the record before 
us, it does not appear whether this was a 
first deposit or whether as contended by 
the respondents the amount ordered to be 
deposited by the respondents' was required 
to complete the commissioner’s fees before 
he submitted bis report. The respondents, 
plaintiffs did not make the deposit as 
ordered and obtained an adjournment for 
this purpose from time to time. On 7th 
November 1935 the respondents.plaintiffs 
were peremptorily ordered to deposit the 
sum of Rs. 200 and specifically warned that 
if the money was not deposited within 7 
days, the suit was liable to be dismissed for 
want of prosecution. No deposit having 
been made till 14th November 1935, the 
learned Subordinate Judge on that day 
passed the following order : 

Rupees 200 ordered to be deposited have not 
been deposited. Mr. Valicam asks for time. 1 do 
not think he is entitled to any time now. The 
order for deposit of this money was passed as long 
ago as 2Gth September 1935 and plaintiff has been 
obtaining time thereafter for this purpose. On the 
last occasion, viz. on 7th November 1935, plaintiff 
was specifically warned that if money was not 
deposited, the suit was liable to be dismissed for 
want of prosecution and yet there has been default. 
Plaintiff has been negligent and must bear the 
consequences. Suit dismissed with costs. Recall 
papers from commissioner. 

Against this order, the respondents 
appealed to the District Court of Larkana. 
The appeal was admitted by the learned 
District Judge on condition that the res. 
pondents deposited the sum of Rs. 200 in 
the lower Court. This the respondents 
did. The learned District Judge, on 8th 
May 1936, allowed the appeal of the res. 
pondents. He states : 

On the merits, 1 think the appellants should 
not be penalized for failure to deposit expenses 
by having their entire suit dismissed. I therefore 
allow the appeal and remand the suit to the lower 
Court for further proceedings on the preliminary 
decree. 

It is against this order of remand of the 
learned District Judge of Larkana that 
the appellants, the original defendants in 
the case, have come to us in appeal, such 
appeal being allowed by O. 43, Role 1, 
Cl. (u), Civil P. 0. It appears to us in this 
matter that the order of the learned Di8> 
trict Judge, in so far as it interferes with 
the discretion deliberately exercised by the 
trial Court when it penalized the respon. 


dents for their repeated failure to comply 
with the Court’s orders, is entirely unjusti. 
fiable and cannot be supported. The suit 
was one of 1927. It was a simple suit for 
taking of partnership accounts. In Novem- 
her 1935 it had been pending for seven 
years. The learned Judge of the trial Court 
was therefore quite reasonably desirous 
and anxious that this suit should come to 
a conclusion and be removed from his file 
of pending cases. The respondents were 
given time from 26th September 1935 to 
14th November 1935, a period of over 6 
weeks, to comply with the order of the 
Court. They had failed to do so and in our 
opinion the learned Judge was perfectly- 
justified in the circumstances of the case 
and exercised a judicial discretion in decid. 
ing to penalize the respondents for their 
continuous flouting of the Court’s order. 
The only reason given by the learned Dis. 
trict Judge for so interfering is contained 
in the words : 

Ou the merits I think the appellants should noS 
be penalized for failure to deposit expenses by 
having their entire suit dismissed. 

No doubt the order of the learned Judge 
of the trial Court is in law subject to 
appeal, and the learned District Judge 
hearing the appeal was in law authorized 
to allow it. In our opinion however in the 
circumstances of this case, the learned, 
Judge has unnecessarily and unjustifiably' 
interfered with a discretion judicially exer. 
cised by the learned Judge of the trial 
Court and on this ground we would not! 
have been prepared to uphold the order of 
remand. But there is an aspect of the case 
which has not been considered either by 
the trial Court or by the learned District 
Judge and it is this aspect that induces us 
to make an order of remand. Although the 
learned Judge of the trial Court does not 
specifically say so, his order of dismissal of 
the suit is evidently under the provisions 
of O. 17, R. 3, Civil P. C. which reads as 
follows: 

Where any party to a suit to whom time has 
been granted fails to produce his evidence or to 
cause the attendance of his witnesses, or to pec^ 
form any other act necessary to the further 
progress of the suit, for which time has been 
allowed, the Court may, notwithstanding such 
default, proceed to decide the suit forthwith. 

The rule does not say fcbat the Court 
shall proceed to dismiss the suit. The 
words used are “the Court may proceed to 
decide the suit forthwith.” This can only 
mean that the Court may proceed in such 
circumstances as the rule refers to, to 
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decide the suit on such material as there is 
on the record before it. Had the learned 
Judge of the trial Court decided the suit on 
the materials before him, ho would, with, 
out doubt, have acted according to law, but 
the learned Judge has not done so. Prom 
the order passed by him it is apparent that 
he dismissed the suit because of the failure 
lof the respondents to deposit the sum of 
jRs. 200 ordered to be deposited by them 
and without reference to the materials on 
the record before him. This, in our opinion, 
he could not do. 

It has been argued for the respondents, 
and rightly so, that the procedure adopted 
by the learned trial Judge was illegal; that 
ja preliminary decree having been passed in 
!the suit, the Court had no jurisdiction 
thereafter to dismiss the suit, and reliance 
was placed in support of this proposition on 
the decision of their Lordships of the Privy 
Council in 51 I A 321^ which formed the 
basis of the decision of a Bench of this 
Court in 28 S L B 167.* So far, we are in 
agreement with the contention on this 
point of the learned advocate for the res. 
pondents. But the learned advocate went 
further and argued that in the events that 
happened the only order that the learned 
Judge could have passed was that the suit 
Jshould be placed on the dormant file till 
such time as the respondents chose to come 
forward and comply with the order of the 
Court and apply that the suit should be 
removed from the dormant file and brought 
up for disposal. The learned advocate 
attempted to convince us that his conten. 
tion received support from the decision of 
their Lordships of the Privy Council in 
the case above referred to. The case with 
which their Lordships were dealing, how. 
ever, is entirely distinguishable, as that 
was a case of default of appearance covered 
by O. 17, E. 2, Civil P. C. where entirely 
different considerations enter. Under E. 2 
the manner of disposal of the suit after 
default of appearance is restricted to one 
of the modes directed in that behalf by 
O. 9, Civil P. C. No such restriction 
appears in E. 3 of 0.17, Civil P. C. and the 
remarks of their Lordships of the Privy 
Council in Lachmi Narain*s case^ which 
have been relied upon can only be read as 

I. Lachmi Karain v.Balmakund, (1924) 11 AIR 
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(1933) 20 A 1 B Sind 200=144 I 0 883=28 
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applicable to the facts and circumstances 
of that case. The general principle how. 
over there enunciated that after a prelimi. 
nary decree has once been passed in a 
partition suit and the rights of the parties 
have been fixed the suit cannot be dis. 
missed otherwise than by an Appellate 
Court, is undoubtedly applicable in this 
case. To accept the argument of the 
learned advocate for the respondents would 
further, it can easily be seen, lead to 
results most undesirable and disastrous. In 
every case of a similar kind the Court 
would be at the mercy of the parties in the 
matter of disposal of the suit. The orders 
of a Court could be defied with impunity 
and suits would lie indefinitely perhaps 
for years on a so.called “dormant file”. We 
cannot for a moment accept such an argu¬ 
ment. The learned advocate for the respon. 
dents contended that O. 17, E. 3, Civil 
P. C. had no application. He was unable 
however to support his contention by 
reference to any authority and left us 
unconvinced. We think that in this case 
the proper order to pass is to set aside the 
order of the learned District Judge and to 
remand the case to the trial Court to be 
proceeded with and decided forthwith on 
such materials as are on the record before 
the Court, and we order accordingly. The 
costs in this appeal and those of the lower 
Appellate Court to be borne by the respon¬ 
dents. The costs in the original Court to 
be costs in the cause. 

D.S./r.k. Case remanded. 
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Lobo J. 

Kewalmal Salamatrai — 

Judgment-creditor. 

V. 

Rodrigues F. G. — Judgment-debtor. 

Misc. Case No. 335 of 1934 and Exn. 
Appln. No. 1056 of 1936, Decided on 24th 
February 1938. 

Civil P. C. (1908 at amended in 1937), St. 60 
and 73—S. 73 is not affected by amendment of 
S. 60. 

The amendment of S. 60 by S. 3 of Act 9 of 
1937 does not affect the provisions of S. 73. Thus 
a decree-holder has still a right under 3. 73 to 
come in for a share in the rateable distribution of 
salary attached under a decree, though his suit in 
which the decree is obtained may have been 
brought after June 1937. [P 145 0 1] 
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L. A. D’Sa (in 1380) 

for Judgment‘Creditor. 

Santdas Idanaal (in 1056) — 

for Judgment, creditor. 

Order« — In this matter the salary of 
one F. G. Rodrigues, an employee in the 
North Western Railway has been attached 
in execution of a decree and amounts under 
•the order of attachment are being received 
by this Court from month to month. A 
•mimber of decree-holders—13 in number 
—have applied for rateable distribution 
under the provisions of S. 73, Civil P. C. 
■One of these is the applicant in Execution 
Application No. 1380 of 1937. The suit 
which resulted in the decree of this decree- 
holder was filed after June 1937, and the 
remaining decree-holders, 12 in number, 
are seeking to exclude the applicant in 
Exn. Application No. 1380 of 1937 from 
receiving a share in the rateable distribu¬ 
tion on the basis of the amendment of 

S. 60, Civil P. C. by Act 9 of 1937. As the 

matter is contested, it has been submitted 
for the orders of the Court by the Second 
Registrar. Of the 12 decree.holders who 
are opposing the application in Exn. Appli¬ 
cation No. 1380 of 1937 only one has 
appeared before me. 

In my opinion the applicant in Exn. 
: Application No. 1380 is entitled to share in 
the rateable distribution. All that the 
amendment to S. 60, Civil P. C. provides 
is that in respect of proceedings arising out 
of any suit instituted after 1st June 1937, 
' the amount attachable out of the salary of 
an employee in a Railway Company is half 
the amount of that salary over a hundred 
rupees. The amendment however does not 
' affect the provisions of S. 73, Civil P. C. 
Had the applicant in Exn. Application No. 
1380 of 1937 himself attached the salary 
of F. G. Rodrigues, he could not have 
attached more than a moiety of that salary 
■over a hundred rupees, but that does not 
affect his right under S. 73 to come in for 
a share in the rateable distribution of 
salary attached under a decree which is 
not covered by S. 3 of the Amending A^. I 
•accordingly order that the applicant in Em. 
Application No. 1380 of 1937 should be 
aUowed his share in the rateable distnbu. 

tion. 

V.B.B./R.K. Application allowed. 
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Missir Saligram Mathradas — 

Appellant. 

V. 

Missir Bansiram and others — 

Respondents. 

Second Appeal No. 12 of 1935, Decided 
on 31st March 1938. 

Easement — Quasi easements — Rights in 
faaveli are attached to buildings abutting and 
opening thereon — Owners of such alone are 
entitled to enjoy them qua owners — Such are 
not easements proper but partake nature of 
quasi easements— Their nature and extent are 
governed by custom. 

A haveli is not like property held jointly in 
co-ownership in the sense that all the rules and 
incidents of joint property are applicable to it, 
where any co-owner may alienate his rights 
therein, for such a power of alienation would 
immediately defeat the very object of maintaining 
a haveli. The law of easements as such cannot be 
applied to a haveli, for an easement predicates a 
dominant and a servient tenement vested in differ, 
ent persons. The rights of the owners over the 
haveli partake of the character of easements. 
They are quasi easements though not easements 
proper, the nature and extent of such rights being 
regulated by custom. Such rights can in law and 
in the nature of things only be attached to immo- 
vable property and can only be enjoyed by the 
owners of such property qua owners. 

[P 147 0 1, 2; P 148 C 1] 

There was a Shingrapota Brahmins’ haveli, 
entirely enclosed by buildings, built originally by 
the inter-related Shingrapota Brahmins, with the 
intention that the open space should serve as a 
common courtyard to which they should all have 
access and over which they should all have rights 
of enjoyment consistent with each other's con* 
venienoe. To the north of the haveli was a plot 
which, though abutting on the haveli, bad a 
building thereon which did not originally open on 
to the haveli. This building was bought by a 
non-Shingrapota Brahmin, who owned a building 
encircling the haveli. He, on the same site, built 
a new house, with doors and windows overlooking 
the haveli and a door on the ground floor provid¬ 
ing entrance from the haveli. The owners of the 
buildings enclosing the haveli brought a suit for a 
declaration that the non-Shlngrapota Brahmin 
bouse owner could not open doors, etc., on the side 
of the haveli or build projections over it and for 
an injunction directing the defendant to close the 
doors, etc. The lower Court dismiBsed the suit on 
the ground that the defendant ae owner of the 
house which abutted on and opened on to the 
haveli, had a personal right of ownership in the 
haveli which he could exercise in respect of the 
new plot, which he had purohaeed and which 
abutted on the haveli: 

Beld that the original owner of the plot having 
enjoyed no rights in the haveli qua the plot, ooold 
and did convey none to the defendant. By open- 
ing doors, etc., the defendant had materially 
affected Its privacy and placed an additional bur¬ 
den on the restricted nse of the haveli. Hence the 
plalDtifis were entitled to the relief aeked for : 1 


Saligram y. Bansiram 


i988 8/19 dt 20 
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Sel Dec 179 and (1875) Bom P J 2&6, Bel. on; 
AIR 1930 Sind 34, Bxpl. [P 148 C 2; P 149 C 1] 

Dipchand Chandumal — for Appellant. 

Hakumatrai M. Eidnani — 

for Respondents. 

Lobo J. — This is a second appeal from 
the judgment of the Assistant Judge of 
Sukkur by which the learned Judge upheld 
the judgment and decree of the Judge of 
the subordinate Court of Shikarpur in 
Suit No. 992 of 1928 dismissing the suit of 
the appellant. The facts need to be set 
out in some detail. In the town of Shikar¬ 
pur there is a haveli called the Shingra. 
pota Brahmins’ haveli. It bears survey 
No. 15/38 in the Record of Rights. Abut, 
ting on the haveli and opening on to it are 
buildings on plots bearing survey Nos. 39 
to 45. On survey No. 41 is the temple or 
thawn of these Brahmins. To the north 
of the haveli and abutting on it is survey 
No. 46 with a building thereon which did 
not originally open on to the haveli. The 
haveli is entirely enclosed by the buildings 
above referred to except that towards the 
north between survey Nos. 46 and 39 there 
is an opening with a gateway which leads 
into a narrow street which ultimately 
connects with the public road. Abutting 
on this street are buildings on survey 
Nos. 37, 47 and part of 46. The owners of 
the buildings on survey Nos. 39 to 45 are all 
Sbingrapota Brahmins. By two sale deeds 
dated 19bh July 1911 and 12th January 
1912 the respondents, the owners of plot 
No. 39, purchased the plot of land with 
buildings thereon bearing survey No. 46 
on the northern side of the haveli. The 
vendors were not Sbingrapota Brahmins. 
Shortly before this suit the respondents 
built a new house on this plot with doors 
and windows in the wall overlooking the 
haveli and a door on the ground floor pro¬ 
viding entrance into the house from the 
haveli. They also placed beams in the wall 
of this house projecting therefrom over the 
haveli, evidently with the intention of 
erecting thereon a terrace or wadhawa. 
They further connected the drain of the 
new building with the main drain in the 
haveli. The appellant who is the owner of 
plot No, 45 thereupon filed Suit No. 992 of 
1928 against the respondents for a declara¬ 
tion that the respondents’ house on plot 
No. 46 was not *'of Sbingrapota Brahmins 
haveli” and that they were not entitled to 
open doors, windows, drains or spouts on 
the side of the haveli or build projections 


over the haveli and for an injunction direct¬ 
ing the respondents to close the spouts,, 
doors, windows, etc. and not to prevent the 
appellant from closing the same by erecting 
a wall or otherwise. The suit was originally 
filed by the appellant in his individual 
capacity but later he was given permission 
to sue on behalf of all the owners of houses 
abutting and opening on the haveli other 
than the respondents. 

The respondents contested the appellant’s 
suit mainly on two grounds. They con- 
tended in the first instance that the original 
building on survey No. 46 had the samo 
rights over the haveli as the buildings on 
plots Nos. 39 to 45. Their second line of 
defence was that the haveli was the joint 
property of all the owners of the houses 
abutting and opening on to the haveli and 
that the defendants, having purchased plot 
No. 46 which also abutted on the haveli, 
were entitled as owners of plot No. 46 to- 
the same rights over the haveli as they 
enjoyed by reason of their ownership of plot 
No. 39. According to their first contention 
the haveli extended beyond the gate and 
included the street up to the road. The 
learned Judge of the trial Court found that 
the haveli terminated with the gate on the 
north between survey Nos. 46 and 39 and 
did not include the street beyond. Ho found 
that the original building on survey No. 46- 
did not open on to the haveli and for this 
reason had not over the haveli the rights 
enjoyed by the buildings on plots Nos. 39 
to 45. He held however relying on the case 
in 24 S L R 208,^ that the respondents as 
owners of a house which abutted on and 
opened on to the haveli had a personal right 
of ownership in the haveli which they could 
exercise in respect of plot No. 46 which 
they had purchased and which abutted on 
the haveli. The learned Judge states : 

I am not able to agree that this case is distin- 
guisbable from the express decision of the Judicial 
Commissioner’s Court in 24 B L B 208.^ It has 
been expressly ruled in that decision that the right 
of ownership in a haveli is a personal right inde¬ 
pendently of the old house abutting on the haveli. 

The learned Judge of the trial Court 
accordingly dismissed the suit of the appel¬ 
lant. There was an appeal against this- 
decision being Civil Appeal No. 24 of 1931 
which was heard by the Assistant Judge of 
Sukkur. The learned Judge of the Appellate- 
Court disposed of that appeal quite sum¬ 
marily. He states : 

1, Qirdharidas Badhakishendas v. Tirathdaa 
Qokaldas, (1930) 17 A I B Sind 34=120 1 O 
497=24 S L B 208. 
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I do not propose to enter into a disoussion of 
the evidence in the case. On the admitted facts 
the appellant was rightly nonsuited. The decision 
report^ in 21 S L B 206^ is on all fours with the 
present case. There also the defendants owned a 
house in a particular haveli and they were sued 
for a declaration and injunction on exactly the 
same facts as in this case. Following the above 
decision, I would dismiss the appeal with costs. 

The appellant having lost in both the 
lower Courts has now come to us in second 
appeal. The learned advocate who appeared 
for the appellant has taken three points 
before us. He contends in the first instance 
that the ruling of the High Court in 24 
S L B 208^ is not and was never intended 
to have general application to all havelis 
in the Province, but must be confined in its 
application to the particular haveli dealt 
with in that case. Secondly, the learned 
advocate contends that in the present case, 
it is admitted that rights in the haveli are 
not independent of the ownership of the 
houses abutting and opening on the haveli. 
His third contention is that a haveli is not 
like ordinary property held in co-owner¬ 
ship. It is not alienable by itself. It is 
established by authority that in the absence 
of a custom or of evidence to the contrary, 
rights in a haveli are attached to the build¬ 
ings abutting and opening thereon, the 
owners of which alone are entitled to enjoy 
them, qua owners. We have read the case 
in 24 S L R 208^ and can find nothing in it 
indicating that it has or was intended to 
have application to havelis in general or to 
any haveli other than the one with which 
the learned Judges were there dealing. The 
learned Judge who tried the present case is 
therefore wrong when he states, 

Ik hafi been expressly ruled in that decision that 
the right of ownership in a haveli is a personal 


right. ... 

Nor was the learned Judge of the Appel¬ 
late Court justified in summarily disposing 
of the matter because "the decision reported 
in 24 S L R 208^ was on all fours with 
the present case." There are passages in 
that judgment of the High Court which 
make it clear that its finding was based on 
the evidence in the case and admitted facts. 
At p. 209, Kalumal A. J. C. in reciting the 
factsstates: "It is common ground that 
haveli is the joint property of these men . 
At p. 210 the learned Judge refers to a 
finding of the lower Appellate ^Mt, 

that the right of ownership of the 1**''®^* 7?.! 
distinct and separate from tbit of those hoiwes In 
the haveli end wae capable of transfer Indepen- 
dently of the said houses. 

In dealing with the appeal before us we 
therefore feel ourselves entirely untram¬ 


melled by the decision in 24 S L R 208.^ 
In support of the second contention the 
learned advocate for the appellant relies on 
the following passage in the evidence of 
respondent Bansiram, one of the defendants 
in the suit, which is quoted by the learned 
Judge of the trial Court in his judgment: 

The haveli yard belongs to the houses abutting 
on the haveli and also to the houses in the street 
leading from the haveli to the main road. If the 
house is transferred, then the transfer passed the 
right in the yard also. That is my personal opi¬ 
nion. 1 know of no instance where the house 
having the right to a haveli is sold to one man 
and the right to the haveli yard to a different 
person. Any co-owner can use the haveli yard. 

Now this can scarcely be regarded as 
an admission. The Court is only concerned 
with admissions of fact and in this passage 
no fact is admitted. It is the opinion of 
the witness asserted explicitly as opinion. 
There is therefore no force in the conten¬ 
tion that the trial Court should have 
decreed the appellant’s suit on this admis. 
sion alone or that the appellant is entitled 
to succeed in this appeal on this so-called 
admission. No attempt appears to have 
been made to place before the trial Court 
any material bearing on the origin and 
history of this haveli and in fact the 
only document to which we have been 
referred is an entry in the Record of Bights 
relating to survey No. 15-138 wherein this 
survey number is merely described as 
'compound of plots Nos. 41, 46, 39 40.’ 
There can be no doubt however that at 
some time the predecessors-in.title of the 
present owners of plots Nos. 39 to 45, all 
8hingrapota Brahmins and inter-related, 
built their houses around this open space 
intending that this open space should serve 
as a common courtyard or haveli to which 
they should all have access, through which 
they should have access to the thawn 
which they built on plot No. 41 and over 
which they should all have rights of enjoy¬ 
ment consistent with each other’s conveni¬ 
ence. Brahmins are essentially exclusive 
and hence it is not difficult to understand 
that the owner of plot No. 46 who was not 
a Shingrapota Brahmin could get no aoceas 
to the haveli. It is extremely difficult to 
define with any degree of precision the 
legal position in regard to such a common 
courtyard or haveli of those for whoM 
benefit it was formed or exists. A haveli is 
not like property held jointly in co.owner- 
ship in the sense that all the rules and 
incidents of joint property are applicable to 
it, where any co-owner may alienate bis 
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rights therein, for such a power of aliena¬ 
tion would immediately defeat the very 
object of maintaining a haveli. The law of 
'easements as such cannot be applied to a 
haveli, for, an easement predicates a domi¬ 
nant and a servient tenement vested in 
different persons. 

But we think that the true legal position 
is that indicated in 1 Sel Dec 179^ to which 
reference has been made by the learned 
advocate for the appellant. Candy J. was 
there considering the rights of the several 
occupiers of contiguous houses over a com. 
mon lane for their common use as passage. 
The case is closely analogous to the case of 
a haveli for the common use of the houses 
abutting on and opening upon it. The 
plaintiff in that case who had purchased 
one of the houses abutting on a common 
lane rebuilt the house and in doing so 
erected a step in front of his door. The 
other occupants in the lane destroyed this 
step one night and the plaintiff brought the 
suit to establish his right to have such a 
step. Dealing with the nature of the plain. 

tiff’s right Candy J. says : 

This is not the case of an easement proper; then 
there would be dominant and servient tenements, 
but here there is a lane, which is as much the 
property of the plaintifi as of defendants. . . . 

No doubt it is a quasi easement. As Gale says 
page 17—‘there are many rights which in their 
mode of enjoyment partake of the character of 
easements ; as however the existence and validity 
of these rights generally depend upon some local 
custom, excluding the operation of the general 
rules of law, and as they are sometimes entirely 
independent of any express or implied agreement 
between the parties, they generally stand upon a 
different footing, and are not in all respects 
governed by the same principles as those which 
determine the boundaries of private easements’. 

Candy J, upheld the decree granted to 
the plaintiff by the two lower Courts as it 
was found as a fact that the common user 
of the lane included a right to erect a step 
outside the door of any occupant’s house 
provided that this did not obstruct the 
general right of way. It would appear then 
that the rights of the owners of plots Nos. 
39 to 45 over the haveli partake of the 
Icharacter of easements, that they are quasi 
^easements though not easements proper, 
the nature and extent of such rights being 
regulated by custom. Such rights can in 
law and in the nature of things only be 
attached to immovable property and can 
only be enjoyed by the owners of such pro¬ 
perty qua owners. That being so, the origi. 

2. Obuhermal Jethmal y. Sewalram Menghraj, 1 
Sel. Deo. 179. 


nal owner of plot No. 46 having enjoyed 
no rights in the haveli qua plot No. 46 
could and did convey none to the respon- 
dents : and it is difficult to see on what 
basis other than custom the respondents 
can claim such rights of easement qua 
owners of plot No. 46 because they enjoy 
such rights qua owners of plot No. 39. No 
such custom has been pleaded or proved. 
Again, a haveli is essentially the same as 
the common “mahla” so frequently to be 
found in Bombay and parts of the Presi- 
dency and the legal rights of the joint 
holders of a ‘mahla’ have been the subject- 
matter of a decision of the Bombay High 
Court in (1875) Bom P J 266.* In this 
case the defendants, the majority of the 
joint holders of a common 'mahla', against 
the wishes of the minority encroached to 
the extent of only a foot on one side of the 
entrance to the mahla’. No substantial 
injury was caused to any one holder, the 
passage into the ‘mahla’ was unaffected. 
Still the High Court held that the defen- 
dants had no legal right to do what they 
had done. 

We think this case has a direct bearing 
on the issue before us for decision and that 
it is good authority for holding that the 
respondents have by their admitted acts 
in regard to the building on plot No. 46 
encroached upon the haveli and imposed 
upon the haveli additional burdens which 
they have no right to do except with the 
consent of all the joint holders of the 
haveli. By opening doors and windows in 
the wall of the building on plot No. 46 
which overlook the haveli they have mate, 
rially affected its privacy; by opening a 
door on the ground floor providing entrance 
into the house from the haveli they have 
placed an additional burden on the res¬ 
tricted use of the haveli: the projecting 
beams are an encroachment on the haveli 
and so will be the wadhawa when con. 
structed ; by connecting the drain of the 
new building with the main drain of the 
haveli they have thrown upon that drain 
and therefore upon the haveli an additional 
burden. It may be that the other joint 
holders have not sustained any substantial 
injury but that makes no difference what- 
ever. For these reasons we think that the 
learned advocate for the appellant must 
succeed on his third contention which 
involves the rea l issue in this case and 

3. Hemcband Virohand v. Pitamber Amichand, 
(1676) Bom F J 266. 
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•which both the lower Courts have entirely 
failed to appreciate; the appellant is en. 
titled to the declaration and injunctions 
he claims in this suit against the respon. 
dents. We accordingly reverse the judgment 
and decree of the lower Appellate Court 
and allow this appeal with costs throughout. 

v.B.B./r.K. Appeal allowed. 
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Davis J. C. and Lobo J. 

Pir Shahdino Shah Ali Bux Shah 

Applicant. 

V. 

Emperor. 

Criminal Revn. No. 306 of 1937, Decided 
on 19th March 1938, from order of Second 
Addl. Sess. Judge, Hyderabad, D/. 24th 
September 1937. 

Mussalman Wakf Act (42 of 1923 as amend* 
ed by Bombay Act 18 of 193S), Ss. 10, 10-B— 
Jurisdiction to try offences under Act is not 
confined to District Court alone but extends to 
ordinary Criminal Courts excepting Second or 
Third Class Magistrates, provided necessary 
sanction to prosecute is obtained. 

After the Bombay Amendiog Act of 1935. so far 
as Bombay Presidency and presumably Sind is 
coQoerned, itis not now the scheme of the Act that 
oSences under the Act should be punished only by 
the District Court as the only Court contemplated 
by the Act, for the Amending Act has now created 
other offences besides the offence under 3. 10 and 
added S. 10-B which applies generally to offences 
committed under the Act as a whole. The scheme 
of the Act is that offences under the Act are ordi¬ 
nary criminal proceedings to be tried by the ordi¬ 
nary Criminal Courts with the provisos that 
sanction for prosecutions must be given by a Court 
in the manner prescribed and that no Criminal 
Court of the Second or Third Class Magistrate 
shall be competent to try an offence under that 
Act X AI B 1930 All 81; AIR 1932 Oudh 210; 
AIR 1935 Bom 207 and AIR 1934 Bom 169, 
Ref. [P 149 0 2; P 160 0 1] 

Taraohand Khimandas — /or Applicant. 

Parfcabrai D.Punwani, Advocate. General 

— for the Crown. 

Davifi J. C.—This is an application in 
revision to set aside the order of the Second 
Additional Sessions Judge of Hyderabad in 
which he dismissed an appeal by the appli¬ 
cant who had been convicted by the City 
Magistrate of Hyderabad of an offence 
trader S. 10, Mussalman Wakf Act and 
fined Bs. 100. When this application first 
came before us, it appeared to us from the 
record that neither of the lower Courts 
knew of an Amending Act Bombay Act 
18 of 1935—which has now very largely 
amended the origineU Mussalman Wakf 
Act 43 of 1923. We asked the learned 
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advocate for the applicant if he had consi. 
dered the effect of the Amending Act of 
1936 upon his client's case; but he had to 
confess that be also had not heard of the 
Amending Act of 1935, so that we put the 
case back for hearing in order that the 
learned advocate could acquaint himself 
with the provisions of this Act which, after 
it received the assent of the Governor- 
General on 14th September 1935, was pub¬ 
lished in the Bombay Government Gazette 
on 23rd September 1935. Now that the case 
has come up before us again for hearing, it 
is clear that the application must succeed 
but on grounds quite different from those 
advanced in the application itself. 

In the revision application itself reliance 
is placed upon two rulings : one in 52 All 
167^ and one (Full Bench ruling) in 7 Luck 
601,^ in which it is held that the District 
Court only has jurisdiction to deal with 
the offences punishable under S. 10, and, 
presumably, the learned advocate hoped to 
be able to persuade us, when he came to 
know of the ruling of this Court to the 
contrary effect, that this Court was wrong 
and that the Allahabad and Lucknow High 
Courts were right. He may also have 
intended to refer to the case decided by one 
learned Judge of the Bombay High Court 
in 37 Bom L R 207,^ in which the learned 
Judge agreed with the Allahabad High 
Court and disagreed with this Court. He- 
may also have intended to refer to another 
case of the Bombay High Court, 58 Bona 
302,* in which a Division Bench of the Bom¬ 
bay High Court has held that under S. 10, 
Mussalman Wakf Act of 1923 a Magistrate's 
Court has jurisdiction under the Act. 8o 
far as Bombay Presidency and presumably 
Sind is now concerned, however, what¬ 
ever may have been the case before the 
Amending Act of 1936, there appears now 
no doubt that it is not now the scheme of 
the Act that offences under the Act should 
be punished only by the District Court as 
the only Court contemplated by the Act as 
Broomfield J. held, for the Amending Act 

1. Nasrullah Khan v. Wajid All, (1980) 17 A IR 
All 81=118 I 0 717=62 All 167=1930 A D J 
, 288. 

2 Mahomed Baqar t. Mahomed Qasim, (1082) 19 
AIR Oudh 210=138 I 0 726=7 Duck 601= 

9 O W N 680 (P B). 

8. Ealekhau Mahomedkhan v. Karim Behman 
Malik, (1986) 22 A 1 R Bom 207=166 1 0 268 
=87 Bom £i R 20T, 

4. Sirdar Savedua Tahee Salfuddin v. Emperor, 
(1984) 21 A I B Bom 169=164 I 0 940=1984 
Or 0 646=68 Bom 802=86 Bom h R 811. 
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has now created other offences besides the 
offence under S. 10 and added S. lO.B, 
which appears to us to apply generally to 
offences committed under the Act as a 
whole. S. 10-B reads : 

(1) No prosecution under this Act shall be in¬ 
stituted except by or with the previous sanction of 
the Court given in the prescribed manner. (2) No 
Criminal Court inferior to that of a Presidency 
l\Iagistrate or of a Magistrate of the First Class 
shall try an offence under this Act. 

It does not now appear to us possible to 
say that the scheme of the Act is that 
offences under the Act are not ordinary 
criminal proceedings to be tried by the 
ordinary Criminal Courts with the provisos 
that sanction for prosecutions must be given 
by a Court in the manner prescribed and 
that no Criminal Court of the Second or 
Third Class Magistrate shall be competent 
to try an offence under this Act. Now 
neither the learned City Magistrate nor the 
learned Judge makes any reference what, 
ever to this Amending Act of 1935 and the 
learned Judge in fact deals at length with 
Government Resolutions containing in¬ 
structions to their executive officers, but all 
passed long before the Amending Act, and 
as neither the lower Courts were cognizant 
of the existence of the Amending Act, so 
neither of the lower Courts considered 
whether the conditions precedent to the 
institution of a prosecntion as required by 
S. lO-B had been satisfied. We see on the 
record a complaint under S. 10, Mussalman 
Wakf Act, but we can find no reference to 
any sanction given under S. 10.B, and this 
is not surprising, in view of the fact that 
the Assistant Public Prosecutor, who it 
appears, made the complaint on 12th Janu- 
ary 1937 did not in all probability know 
the Amending Act. The learned Advocate- 
General informs us that he has made 
inquiry and no rules, so far as he can ascer. 
tain, have been made which prescribe the 
manner in which sanction of the Court 
should be given. But be this as it may, we 
cannot say upon the record that the sanc¬ 
tion of the Court has been given in the 
prescribed manner contemplated by Sec. 
lO-B of the Amending Act. The prosecution 
therefore failed in limine; the conviction 
and sentence must he set aside and the 
fine refunded and the revision application 
allowed. 

v.b.B./r.k. Conviction set aside. 


A. I. R. 1938 Sind 130 

Davis J. C. and Havelivala J. 

E. L. Wise — Accused. 

V. 

Emperor. 

Criminal Revn. Appln. No. 305 of 1937, 
Decided on 20th January 1938, to quash 
the charge framed by the City Magistrate, 
Karachi, D/- 20th November 1937. 

(a) Criminal P. C. (1898), Ch. 33-Proceed¬ 
ings under Ch. 33 taken — Charge cannot be 
cancelled and accused, if not discharged, must 
be committed to Sessions. 

Once a Magistrate has taken proceedings under 
Ch. 83 bis powers are curtailed. He cannot for 
instance under 8. 213 (2) cancel the charge, and if 
he does not discharge the accused under S. 209 or 
S. 253. he must, as 8. 446 of the Code directs, 
commit the accused for trial : A I R 1931 All 366, 
Rel. on. [p 161 0 1] 

(b) Criminal P. C. (1898), Ch. 33~ Privilege 
of Ch. 33 can be waived. 

There is no reason why an accused should be 
compelled to continue to avail himself of a privi¬ 
lege, which there is good reason to believe, bis 
impoverished state will render infructuous. if not 
harmful. Ch. 83 is a special procedure of which 
certain individuals at their own request are permit¬ 
ted to avail themselves. There is therefore no rea¬ 
son why the accused cannot waive a right which 
be need never have claimed, provided his request 
can be granted without prejudice to the trial of 
his oo.accused or the business of the Courts. 

[P 161 C 1) 

H. T. Raymond — for Accused. 

Partabrai D. Punwani —for the Crown, 

Davis J. C. — This is an application by 
one E. L, Wise, who has been charged with 
others as a European British subject by 
the City Magistrate Karachi with offences 
under S. 120-B read with S. 420 and Sec. 
420 read with S. 109, I. P. C., that he and 
his co.accused should not be committed to 
the Court of Session under S. 446, Crimi. 
nal P. C., as he does not now wish to take 
advantage of the privileges Ch. 33 confers 
but wishes to be tried by the City Magis- 
trate. He first made an application to the 
City Magistrate explaining that the cost of 
a Sessions trial would be greater than he 
could bear and that the special privileges 
which Ch. 33, Criminal P. C. confers and 
of which he first desired to take advan- 
tage may prove a curse rather than a bless, 
ing. The learned Magistrate himself states 
he would willingly have granted the appli¬ 
cant’s request but he has framed a charge 
though he has not yet committed the ac¬ 
cused, but the proceedings having been 
taken at the applicant’s request under 
Ch. 33, CriminfJ P, C., he has no option 
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bat to commit the accused to the Court of 
Session to take his trial. It does appear 
[that once a Magistrate has taken proceed, 
ings under Chapter 33. Criminal P. G., his 
iPOwers are curtailed. He could not, for 
instance under S. 213 (2), Criminal P. C., 
cancel the charge, and if he does not dis¬ 
charge the accused under S. 209 or S. 253, 
[Criminal P. C., he must as S. 446 of the 
Code directs, commit the accused for trial. 
Beference may be made to the case in 53 
All 690.^ We think therefore the Magis¬ 
trate was right in his opinion that he could 
not himself grant the applicant’s request 
a>nd he has granted an adjournment to 
enable the applicant to apply to this Court. 

All that we are really asked to do is to 
■direct that these proceedings be taken out 
of Ch. 33 and be placed under Ch. 21, 
Criminal P. C., and to make such verbal 
alterations in the charge as will make it 
appropriate to a trial by the Magistrate 
■himself of the applicant and the co-accused 
as in a warrant case, and we think the 
most appropriate section under which we 
should act is S. 561. A, Criminal P. C. We 
[see no reason why we should compel the 
applicant to continue to avail himself of a 
privilege which, there is good reason to 
believe, his impoverished state will render 
infructuous, if not harmful. We are not 
concerned here with provisions of the Code 
which the Legislature has enacted for the 
conduct of trials generally, with mandatory 
provisions of the Code, the observance of 
Iwhich the accused cannot waive; but we 
are dealing with a special procedure of 
which certain individuals at their own re¬ 
quest are permitted to avail themselves. 
We therefore see no reason why the appli- 
cant cannot waive a right which he need 
never have claimed provided his request 
can be granted without prejudice to the 
trial of his co-accused or the business of 
the Courts. It appears that the foundation 
of these proceedings is the finding of the 
Magistrate under S. 443 (l) (6), Criminal 
P. O. that the case is one which ought to 
be tried under the Chapter. This is the 
basis of this particular jurisdiction, but, 
curiously enough, though the applicant 
claimed at the outset of his trial that the 
case was one that fell under this Chapter, 
and the Magistrate granted an adjoum- 
ment, and thereafter proceeded to hear the 
one under this Chapter, no finding 

1. BftBhia Ahmad v. 8. S'. Rich, (1931) 18 A IB 
All 866=1981 Or 0 693=183 I O 889=89 Or 
Ii J 866=68 All 690=1981 A L J 696. 
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such as S. 443, Criminal P. 0., requires to 
be recorded, was in fact recorded, so that 
it is not necessary for us in terms to set 
aside the order of the Magistrate on this 
point. 

The advocates who represent the appli. 
cants concerned have been present and 
have been asked if they wish to object to 
the removal of the proceedings from Ch. 33 
to Ch. 21, the corresponding alteration in 
the charge and a direction to the Magis¬ 
trate to proceed with the case as a warrant 
case from the stage at which the charge 
has been framed, and they state that they 
have no objection. Though we are asked to 
deal with this application as a revision 
application under S. 439, Criminal P. 0., 
and we might make the necessary orders 
under that section read with S. 428 (l)(c) 
and (d), we think this case can be better 
dealt with as a case under S. 561.A, Cri- 
minal P. C., under which we pass the 
necessary orders to secure the ends of jus¬ 
tice. We therefore grant the application, 
direct these proceedings be deemed pro- 
ceedings under Ch. 21, Criminal P. C., 
make the necessary verbal alteration in the 
charge to make the offences charged within 
the cognizance of the City Magistrate, and 
to be tried by him, and direct the case to 
be proceeded with as a warrant case from 
the stage which it has reached. Order 
accordingly. 

d.S./b.k. Application granted. 

A. I. R. 1938 Sind 131 
Davis J. C. and Lobo J. 

Chetibai wlo Naroomal — Applicant. 

V. 

Naroomal Shehoomal, 

Criminal Revn. Appln. No. 308 of 1987, 
Decided on 22nd March 1938. 

(a) Criminal P. C. (1898), S. 488 - Joint 
order in favour of women and her child — 
Reaeone depriving woman of her right do not 
affect child. 

Where a maintenance order is jointly passed In 
favour of a child and his mother, consideration 
which would deprive the mother of her right to 
maintenance would not prevent the child from 
asking and recovering it. [B 0 

(b) Criminal P. C, (1898), S. 488 (3) Proviso 
—Maintenance cannot be allowed to be accu- 
mulatede 

Proviso to sub-fv (8),S. 488 means that a person 
In whose favour an order for maintenaooe has 
been made most, to enable her to recover arrears 
of maintenance, apply to the Coart to recover such 
arrears within one year from the date the arrears 
dne. Snch person cannot allow arrears to 
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accumulate indefinitely and apply for the recovery 
of those arrears for the first time after several 
years- [P 152 C 2] 

fc) Criminal P. C. (1898), S. 488 CU. (4) 
and (5)—Difference between explained. 

Under sub-cl. (5) the Magistrate is entitled to 
cancel the previous orders of maintenance and 
render them of no effect for the future on a find¬ 
ing that the applicant in whose favour the order 
had been made was “living in adultery”. Under 
sub-cl. (4) the Magistrate is entitled to refuse to 
enforce the maintenance order on a finding that 
during the period in respect of which maintenance 
was sought to be recovered the applicant was 
“living in adultery” : A I R 1928 Bom 69 and 
AIR 1936 Rang 446, Ref. [P 152 C 2; P 153 0 1] 

Hassomal M. Gurbuxani — 

for Applicant. 

PartabraiD. Punwani, Advocate-General 

— for the Grown. 

Lobo J. — This is an application to 
revise an order passed by the Additional 
City Magistrate of Hyderabad by which he 
rejected the applicant's prayer for issue of 
process for the recovery of a sum of Bupees 
262-11.9 being arrears of maintenance from 
the opponent who by successive orders 
under S. 488, Criminal P. C. dated 28th 
April 1933, 25th March 1935 and 1st 
February 1936 was required to pay sums 
of Bs. 12, Bs. 6 and Bs. 4 per month res. 
pectively for the maintenance of his wife 
and minor son. We have come to the con. 
elusion that for reasons we proceed to state 
the order in its present form cannot be 
maintained, but in view of the order we 
propose to make we think it fair to refrain 
as far as possible from entering into the 
merits of the applicant’s claim or of the 
grounds on which that claim is opposed so 
as not to prejudice either the applicant or 
the opponent in the further proceedings 
which our order will render necessary. In 
the first place the learned Magistrate’s 
order is wrong in that it leaves out of 
consideration altogether the fact that the 
maintenance allowance under the three 
orders referred to under S. 488, Criminal 
P. 0. were in favour jointly of the appli. 
cant and her minor son by Naroomal the 
opponent, and that even if the applicant 
had forfeited her claim to a maintenance 
allowance for the reason found by the 
learned Magistrate that reason did not 
affect the claim of the minor son who was 
jointly entitled to the maintenance allow¬ 
ance. This is clearly an error on the part 
of the learned Magistrate which renders 
his order unsustainable. That the main¬ 
tenance orders were in favour of Chetibai 
and her minor son jointly appears clearly 


from the learned Magistrate’s order itself. 
Another error into which the learned 
Magistrate has allowed himself to fall 
appears from the following passage in his 
order: 

Under S. 488, Criminal P. C., claim for main¬ 
tenance allowance has to be enforced for a period 
of 12 months and not more. This application is 
dated 3rd February 1937. It can be enforced from 
2nd February 1936 and not for any period befora 
that. 

This is an obvious error as it involves a- 
misreading of Proviso 2 to sub. cl. (3) of 
S. 488, Criminal P. C. The Proviso reads : 

No warrant shall be issued for the recovery of 
any amount due under this section unless applica¬ 
tion be made to the Court to levy such amount 
within a period of one year from the date on which 
it became due. 

This can only mean that a person in 
whose favour an order for maintenance has 
been made must, to enable her to recover 
arrears of maintenance, apply to the Court 
to recover such arrears within one year 
from the date the arrears became due. She 
cannot allow arrears to accumulate indefi¬ 
nitely and apply for the recovery of those 
arrears for the first time after several years. 
In the present case it appears from the 
statement presented to us and prepared by 
reference to the record by the learned 
advocate for the applicant and the Advo- 
cate-General jointly that successive appli. 
cations for recovery of arrears of mainten- 
ance had been made by the applicant 
within a year of each other from 17th July 
1933 to 2nd February 1937. The applica¬ 
tion dated 10th July 1935 was about 15 
months after the previous application dated 
4th April 1934 but between these dates a 
sum of Bs. 64.8-0 had been recovered. Any 
other interpretation of the Proviso would 
clearly lead to an absurdity, for a party 
who at any time successfully evaded exe- 
cution of a maintenance order for the 
period of a year would escape all liability 
for that period and this could hardly be 
said to be the intention of the Legislature. 
In our opinion in this respect as well the 
learned Magistrate’s order has to be revised 
and needs re-adjustment. Yet a third error 
into which the learned Magistrate has 
fallen is his failure to distinguish between 
the provisions of Cls. (4) and (6) of S. 488, 
Criminal P. C. Under sub.cl. (5) the Magis¬ 
trate was entitled to cancel the previous 
orders of maintenance and render them of 
no effect for the future on a finding that 
the applicant in whose favour the order 
had been made was ''living in adultery . 
Under sub.cl. (4) the learned Magistrate 


1938 


Harohandrai V. Tando Adam Municipality (Davis J. 0.) Sind 163 


was entitled to refuse to enforce the main, 
tenance orders on a finding that during the 
period in respect of which maintenance 
was sought to be recovered the applicant 
was “living in adultery”. 


Now while on the one hand the learned 
Magistrate was dealing with the applicant's 
prayer to issue process for the recovery of 
Bs. 262.11.9, he had also before him the 
opponent’s applications dated 16th April 
1937 and 26th April 1937 praying inter 
alia for cancellation of the orders granting 
maintenance, and as will appear from his 
order he purported to deal with the whole 
matter before him. In these circumstances 
the proper issues the learned Magistrate 
should have proposed for determination and 
should have determined were ; (l) whe. 

ther the existing orders for maintenance 
should be cancelled in whole or in part on 
the ground that the applicant was living 
in adultery; (2) whether the prayer for 
recovery of arrears of maintenance should 
be refused in whole or in part on the ground 
that the applicant was living in adultery 
during the whole or part of the period 
during which the arrears bad accumu¬ 
lated. But this the learned Magistrate did 
not do. He ignored the opponent's prayer 
under sub.cl. (5) of S. 488, Criminal P. O., 
and by erroneously interpreting Proviso 2 
to sub.clause (3) confined his finding on 
the question of the applicant living in 
adultery” to the period of one year prior 
to the date of the applicant's application 
which was dated 3rd February 1937. As 
to this period however, be came to a defi¬ 
nite finding that applicant was living in 
adultery and not entitled to receive main¬ 
tenance. On this ground as well therefore 
the order of the learned Magistrate cannot 
be sustained. In dealing with the question 
of “living in adultery” the learned Magis- 
trate would do well to refer to the case in 
62 Bom 160' and the case in 1937 R L R 
86.® We accordingly allow this revision 
application and set aside the order of the 
learned Magistrate and return the record 
of the case to him with directions to dis¬ 
pose of the matter according to law and in 
the light of the observations contained in 
this order. Ho will consider separately the 
claim of the minor son under the appli- 


X. In re Folohand Maganlal, (1OT8) 16 A I B 
Bom 69—108 I O 94=39 Or L J 814=69 Bom 

160=80 Bom L B 79. ___ » 

3. Ma Mya Khin ▼. Godenho. (1988) 93 A I B 
BaDgW=1936 Or 0 864=166 I 0 206—87 
Or L J 1116=1987 B L B 86. 


cant’s application; he will dispose of the 
opponent’s prayer for cancellation of the 
orders of maintenance; he will come to a 
finding on the question of “living in adul- 
tery” as to the whole of the period to which 
the arrears of maintenance sought to be' 
recovered by the applicant relate. 

B.d./r.k. Case remanded. 


A. I. B. 1938 Sind 153 

Davis J. C. and Dadiba C. Mehta J. 

Harckandrai Karamchand —Applicant- 

V. 

Municipality of Tando Adam — 

Opponent?- 

Civil Revision Appln. No. 19 of 1938,, 
Decided on 20th May 1938, from orders of 
District Judge, Hyderabad, Dated 23rd. 
February 1938. 

Bombay District Municipal Act (3 of 1901), 
Ss. 22 and 11 (1) (c) (iv) — Orders of District 
Judge and Assistant Judge in appeal relating 
to amendment of list of voters - Orders are in 
capacity of persona designata and not as Court 
—Application against such orders does not fall 
under S. IIS, Civil P. C. 

The whole Bobeme of Act 8 of 1901 is that in. 
matters of dispute relating to Municipal election, 
while inquiry shall be held by a Judicial Of^cer 
as distinct from a Revenue Officer, that Judicial' 
Officer shall hold an inquiry as a persona desiguata 
and not as a Court. It was not tho intention of 
the Legislature that the words "judicial autho¬ 
rity” in Cl. (iv) of 8ub-s. (1) (o) of S. 11 should be 
construed to mean a Court as such. There is no 
distinction between an inquiry relating to the 
validity of the election itself and objections re¬ 
garding the lists of voters. Hence the orders of the 
District Judge and of the Assistant Judge in an 
appeal relating to the amendment of the list of 
voters are in the capacity of persona designata and 
therefore an application against such orders does 
not fall under 8. 116, Civil P. 0. i A I B J92A 
Mad 561 (FB) and A I B 1931 Nag 82 (FB)^ 
Ezvl. ; Case law rejerred. (P IW 0 Ij 

^ P 166 0 1; P 167 0 1, 9} 

Kbanchand Gopaldas — for Applicant. 

Kimatrai Bhojrai for Opponents. 

Davis J. C.— This is a revision applica¬ 
tion purporting to fall under 8. 116,^ Civil 
P. 0. against the orders of the District 
Judge of Hyderabad and of the Assistant 
Judge of Nawabshah, made in relation to- 
an appeal of the applicant relating to the 
amendment of the list of voters in tho 
Tando Adam Municipality, and the first 
question which falls to bo considered is, 
whether this application can fall under 
8. 116, Civil P. 0. at all, for, it is contended 
by the respondents that the appeal pre¬ 
sented to the District Judge of Hyderabad 
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And to the Assistant Judge of Nawabshah 
•were both presented to them in their 
personal capacity, as persona designata, 
persons nominated personally under the 
Act to deal with matters such as the one 
before us. The District Judge returned 
the appeal for presentation to the proper 
Court, the Assistant Judge Nawabshah, 
who is named in the Sind Government 
Gazette as the person, being an Assistant 
Judge, empowered to hold inquiries in 
Municipal election cases, and the Assistant 
Judge, when the appeal was presented to 
him, returned it on the ground that as the 
appeal related to the wrong entry on the 
election roll of 250 persons, so there should 
be 250 appeals. But we are not concerned 
whether the orders of the District Judge 
or the Assistant Judge were right or wrong, 
once we are satished that they acted not as 
a Court but as persona designata under 
the Act. 

Words similar to those we are now called 
upon to interpret have already been made 
the subject of a ruling of this Court in 
AIB 1934 Sind 110^ where an application 
purporting to fall under S. 115, Civil P. 0. 
was made against the order of the Assis¬ 
tant Judge, Larkana, acting under S. 19 
(3) (b), Bombay Local Boards Act, and the 
relevant words of S. 19 are as follows : 

19. (1) If the validity of any election of a 
member of a local board, or the legality of any 
order or proceeding made or held under S. 18 is 
brought in question by any person qualified to 
vote at the election to which such question refers, 
such person may, at any time within fifteen days 
after the date of the declaration of the result of 
the election or the date of the order or proceeding, 
apply to the District Judge of the district within 
which the election has b^n or should have been 
held for the determination of such question. 

(2) An inquiry shall thereupon be held by a 
Judge, not below the grade of an Assistant Judge, 
appointed by the Government either specially for 
the case or for such cases generally ; and such 
Judge may, after such inquiry as be deems neces¬ 
sary, pass an order confirming or amending the 
declared result of the election or the order of the 
Collector under S. 18, or setting the election aside. 
For the purposes of the said inquiry the said 
Judge may exercise any of the powers of a Civil 
Court, and his decision shall be conclusive. If he 
sets aside an election, a date shall forthwith be 
fixed and the necessary steps taken, for holding a 
■fresh one. • • • • • 

Now, with respect to these words, and 
in the matter of the argument directed to 
-the question of persona designata, the 
learned Judges said : 

1. Hemandas Sataondas v. Bhai Nlohaldas 
Fernandas, (1934) 21 A I B Sind 110=151 
10 89. 


Now. these words really leave little scope for 
argument. They are the formula which has been 
used with very little variation in a number of 
similar pieces of legislation and they have been 
more than once the subject of judicial interpreta¬ 
tion. The authorities all agree that the Judge 
who discharges this duty is a persona designata 
appointed by Government for a particular purpose 
and authorized for that purpose to exercise the 
powers of a Civil Court. The same authorities 
show that when quasi judicial functions are 
delegated to an officer ordinarily subject to the 
revisional powers of a High Court, he is not with 
reference to the delegated power necessarily sub¬ 
ject to appellate or revisional authority. On this 
proposition, it is scarcely necessary to cite a great 
number of authorities, but the whole law on the 
subject has been carefully considered, and all the 
authorities reviewed in 55 All 1008.^ 

Now, it is true that the learned Judges 
were here referring to Section 19 of Act 6 
of 1923, but these words are, with such 
triding variations as are necessary to make 
them apply to Municipalities as against 
Local Boards, repeated in S. 22 of Act 3 
of 1901, which is the Act that we are 
interpreting. In S. 22 (1) of this Act the 
words "the District Judge of the district 
within which the election has been or 
should have been held” occur, and in sub- 
8. (2) ‘ and enquiry shall thereupon be held 
by a Judge .... appointed by the Gover- 
nor-in-CouDcil either specially for the case 
or for such cases” also occur as in Act 6 of 
1923, while further directions as to the 
manner in which the Judge shall conduct 
the enquiry, declaring that for the purpose 
of the said enquiry the Judge may exercise 
any of the powers of the Civil Court and a 
declaration that his "decision shall be con. 
elusive” are contained in similar words in 
sub-s. (2) of 8. 19 of Act 6 of 1923 as in 
8ub-s.(2) of S. 22 of Act 3 of 1901, the Act 
under which this Municipal election at 
Tando Adam, to which the present appli- 
cation relates, was held. So that, if we 
were now dealing in this application with 
words identical with or similar to words 
used in 8. 22 of Act 3 of 1901, it could not 
properly be the subject of much argument 
or debate or really of any doubt at all. 

But the learned advocate for the appli¬ 
cant has, and from his point of view, quite 
rightly seized upon a slight verbal differ¬ 
ence that occurs in 8. 22 and S. 11 of the 
Act under which the rules, the operation 
of which we have now to consider, were 
made, for the rules we have to consider 
are sub-rr. (5) and (6) of R. 9 of the Rules 

2. Masoom All Khan v. All Ahmed Khan, (1933) 

20 A I B All 764=147 I 0 148=65 AU1008= 

1933 A D J 971. 
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of Tando Adam Munioipality, and although 
the rules are silent as to the section or sub. 
section under which they are made, it is 
clear that they are made, as the learned 
advocate for the applicant contends, under 
01. (4) of sub.s. (l) (c) of Section 11, which 
reads : 

The GoTernor'in-Council shall from time to 
time, generally or specially for each Municipality 
make rules consistent with this Act, for determin* 
ing the manner la which and the authority by 
whom any objection to such lists in regard to the 
names entered therein or omitted therefrom may 
be heard and decided, and to what judicial author¬ 
ity the appeals as to such entries and omissions 
shall lie. 

And it is the words "judicial authority” 
which he has so heavily emphasized in his 
arguments and on which he has so heavily 
relied to distinguish this case from a case 
falling under S. 22, Bombay District Muni, 
cipal Act, 1901, or the Sind reported case 
falling under S. 19, Local Boards Act, 6 of 
1923. But we do not think that the use in 
this place and in this manner of these 
particular words make any difference at 
all, for we think the simple answer to the 
learned advocate’s contention that "judicial 
authority” in Cl. (4) of aub-s. (l) (c) of Sec. 
11, District Municipalities Act means ‘the 
Court” is that if the Legislature intended 
to mean "a Court” they would have said 
so, and there appears to us no doubt at all 
that the whole scheme of this Act 3 of 
1901, as the whole scheme of Act 6 of 
1923, is that in matters of dispute relating 
to Municipal election, while enquiry shall 
be held by a Judicial Officer as distinct 
from a Bevenue Officer, that Judicial 
Officer shall hold an enquiry as a persona 
designata and not as a Court, so that the 
application against his order would nob 
fall under S. 115, Civil P. C., which relates 
to Courts and nob to persons subordinate 
to this Court. 

Now, aub.rr. (5) and (6) of B. 9 of the 
Tando Adam Municipality are as follows : 

(6) A Becond appeal may be preferred to the 
Diatriot Judge from the deoision of the appellate 
authority on any such application or reference ; 
but no such second appeal be entertained which is 
not presented within ten days from the date when 
the deoiBioD of the appellate authority wae des¬ 
patched to the appellant. 

(6) The appeal ehall be beard by a Judge, not 
below the eecond grade of an Assistant Judge, 
appointed by the Gk>yernor*ln.Oonncil either 
Bpecially for the case or for such casea generally, 
and Buoh Judge shall after snob inquiry as he 
deems necessary pass a deoision or order on such 
appeal. For the porpose of said Inquiry the said 
Judge may summon and enforoe the attendance of 
vitnesses and compel them to give evidence as If 
he were a OlvU Oourt, and he may also direct by 


whom the whole or any part of the cost of such 
inquiry shall be paid and such costs shall be 
recoverable as If they bad been awarded in a suit 
under the Code of Civil Procedure. The deoision 
or order of the Judge shall be conclusive. 

We have read the rules through with 
their misprints, but it appears to us there 
is no essential difference between these 
sub.rules (5) and (6) and sub-ss. (l) and (2) 
of S. 22 of Act 3 of 1901, this very Act, or 
Bub-ss. (1) and (2) of S. 19 of Act 6 of 1923. 
But, the learned advocate for the applicant 
argues, it may be that under sub-rule (6) 
the Assistant Judge is a persona designata, 
although this he denies, but the District 
Judge under sub-rule (5) cannot be a per. 
Bona designata because it is not even he 
who is to hear the enquiry under sub. 
rule (6) ; he is not specially or generally 
empowered in the Government Gazette ; 
most important it is, so he argues, that an 
appeal is to be preferred ; this is the first 
step ; therefore it is to be preferred to him 
as a Court and not as Judge or persona 
designata. 

To this, we think, the answer is that 
sub.rules (5) and (6) must be read together, 
and that the words "District Judge” in 
sub-rule (5) are merely used to indicate the 
person to whom the appeal shall be pre¬ 
ferred, and it is a matter of some interest 
that in the Bombay case in 35 Bom L B 
89,^ the learned Judges of the Bombay 
High Court in deciding that case noted 
that in S. 15, Bombay City Municipalities 
Act 18 of 1925, there was an amendment 
substituting the words 'District Court’ for 
those of "District Judge” in the Act of 
1901, and they said : 

The difficulty, in fact, had been in the case 
dealt with by Sir Norman Macleod in 26 Bom 
h R 619* that the application had been pre¬ 
sented to the Olerk of the Court and not to the 
District Judge personally, and this was clearly 
the difficulty sought to be got over by the 
change. Sub-section (2) however is substantially 
wbat it was in the Act preceding the present one, 
and that is what we have to interpret. Under S. 16 
an application has to be made to the Dlstrlot 
Court under sub-s. (1) and an enquiry has then to 
beheld by the District Judge or Assistant Judge 
specially empowered under sub-s. (9) by Govern, 
ment. The same sub'seotion then goes on further 
to empower the specially empowered Judge to 
summon and enforoe the attendance of witnesses 
and compel them to give evidence as if he were a 
Civil Court, and ho may also direct by whom the 
whole or any part of the costs of such enquiry 

8 Jagmohan Surajmalv.YenkatesbGopal.dQSS) 

20 A I B Bom 106 = 142 I 0 878 86 Bom 

L R 89. 

4. Gansadhar v. Hnbli Munioipality, (19261 18 

A 1 B Bom 844 = 94 1 0 660=:60 Bom 867^ 

28 Bom L B 619. 
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shall be paid ; aiid such costs shall be recoverable 
as if they had been awarded in a suit under the 
Code of Civil Procedure and that the decision or 
order shall bo conclusive. It seems to me that a 
clearer case oi a persona designata is bard to 
frame. It is not the District Court, but one of its 
o/licers who has to be specially designated. Such 
oflicer does not exercise his ordinary powers in 
summoning and enforcing the attendance of wit^ 
nesses, but those specially conferred upon him by 
the section. 

Therefore even if in sub-rule (5) the 
words “District Court” and not “District 
Judge” had occurred, we should then even 
have held that a “District Court” used in 
that context meant the officer presiding in 
that Court, and that the words were used 
not to change the nature of those tribunals 
but to indicate the place in which the 
appeal was to be preferred and to be re¬ 
ceived. But this really is beside the point. 

The words used in sub.r. (5), which we 
have to interpret, are “District Judge” and 
not District Court” and there are a long 
series of Bombay cases which follow one 
consistent view, and that is that in these 
Municipal Acts the judicial officers referred 
to are referred to not as Courts but as 
persons, and the fact that in Cl. (4), sub- 
8. (l) (c) of S. 11 of Act 3 of 1901, the 
words “judicial authority” instead of “judi. 
cial officer” are used appears to us a matter 
of no importance. In 21 Bom 279® as long 
ago as in 1895, the Bombay High Court 
held that under S. 23, Bombay District 
Municipal Act (Amendment Act 2 of 1884) 
the District Judge holding an enquiry under 
Municipal elections acted as a persona 
designata and not as a Court. In 50 Bom 
357^ the Chief Justice held that a District 
Judge acting under S. 22 of Act 3 of 1901 
was not acting as a Court but as persona 
designata. And in 25 Bom L B 463,® the 
Chief Justice held that the Chief Judge of 
the Small Cause Court of Bombay, acting 
under the powers granted him by S. 33, 
City of Bombay Municipal Act 1888, is a 
persona designata, and not a Court subor. 
dinate to the High Court, and iu the course 
of their judgment, the Chief Justice refer¬ 
red to another case in 9 Bom L R 417,^ a 
case under S. 33, City of Bombay Muni¬ 
cipal Act, in which the Chief Justice said : 

6. Balaji Sakharam Gurav v. Merwanji Naorojl, 

(1897) 21 Bom 279. 

6. B. S. Navalkar v. Mrs. Sarojini Naidu, (192S) 

10 A I R Bom 421=73 I 0 133=25 Bom L R 

463. 

7. Bbaishaakar v. Municipal Oorporation of 

Bombay. (1907) 31 Bom 604=9 Bom Ii B 

417. 


But under S. 33 the Chief Judge has jurisdiction 
to determine the validitj of a contested election, 
and so he is the tribunal appointed by the Act for 
that purpose. But where a special tribunal, out of 
the ordinary course, is appointed by an Act to 
determin equestions as to rights which are the 
creation of that Act, then, except so far as other¬ 
wise expressly provided or necessarilyimplied,tbat 
tribunal’s jurisdiction to determine those ques' 
tions is exclusive . . . Here not only is the Chief 
Judge appointed the tribunal, but it also is expressly 
provided that his order shall be conclusive and 
that every election not called in question in 
accordance with the provisions of S. 33 shall be 
deemed to have been to all intents and purposes a 
good and valid election. 

In the Madras case in 38 Mad 581® the 
High Court held that a Magistrate decid¬ 
ing the competency or otherwise of a can- 
didate for a Municipal election under the 
Madras City Municipal Act 3 of 1904, was 
not a Court subject to the appellate juris¬ 
diction of the High Court within the 
meaning of that word, and they referred in 
that case to a judgment of the Privy Coun¬ 
cil in 11 Mad 26® at p. 34 in which the 
Privy Council held that even the expres- 
sion “Civil Court” in S. 10 of Act 20 of 
1863 does not import that the presiding 
officer is subject to the appellate authority 
of the High Court. Their Lordships of the 
Privy Council said : 

In the opinion of their Lordships the tenth 
section places the right of appointing a member of 
the committee in the Civil Court not as a matter 
of ordinary civil jurisdiction, but because the offi¬ 
cer who constitutes the Civil Court is sure to be 
one of weight and authority, and with the best 
means of knowing the movements of local opinion 
and feeling and one can hardly imagine a case in 
which it would be more desirable that the discre* 
tioD should be exercised by a person acquainted 
with the district and with all the surroundings. 

The learned Judges of the Madras High 
Court then go on to say : 

We are of opinion that similar considerations- 
are responsible foe Local Government vesting in 
the Presidency Magistrate the discretion to pro¬ 
nounce an opinion on the competency or etherise 
of a candidate for election. 

And in view of the fact that the learned 
advocate for the applicant in the course of 
his arguments referred us to Halabury’e 
Laws of England, and Stroud’s Judicial 
Dictionary, the following passage in this 
judgment may be of interest: 

A reference may be made to the functions of 
the Court as pointed out in Blaokstone, pages 22 


8. Vijiaraghavalu Pillai v. Emperor, (1916) 2 

AIR Mad 860=26 I 0 346=88 Mad 681= 
27 M L J 227. 

9. Minakshi v. Subramanya, (1888) 11 Mad 26= 

14 I A 160=6 Sat 64 (F 0). 
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and as Fry L. J. in (1092) 1 Q B 43110 at pp. 447 
and 448 makes some general observations regard* 
ing the functions of a Court of law. Applying the 
tests mentioned by the Lord Justice, the Magis* 
trate acting under the rules could not be regarded 
as a Court of law. In 9 Halsbury, p. 9, it is said: 
“Many bodies are not Courts, although they have 
to decide questions, and in so doing have to act 
judicially, in the sense that the proceedings must 
be conducted with fairness and impartiality." 

We find it difficult to persuade oureelvos 
that while the Legislature considered that 
an enquiry under S. 22 of Act 3 of 1901 
would be properly and adequately conduct¬ 
ed by an Assistant Judge as a persona 
designata an enquiry relating to the vali¬ 
dity of the election itself, yet in a far 
smaller matter, objections regarding the 
lists of voters, the Legislature would have 
thought it necessary to adopt a different 
procedure, and to provide that objections 
'to the lists should be heard not by a Judge 
'as a persona designata but by a Judge as a 
Court. We ourselves can see no justification 
for such a distinction, either by reason of 
the words used or for any other reason. 

But the learned advocate for the appli. 
cant has referred us to and has argued at 
greater length perhaps than the relevance 
of the ruling justified, a case, 47 Mad 
369^^ and there is no doubt in that case 
that a Full Bench of the Madras High 
Court did decide that an election tribunal 
was a Court subject to the revisional juris, 
diction of the High Court under S. 115, 
Civil P. C. But when that judgment is 
read through, it is perfectly clear that that 
decision was finally infiuenced by the fact 
that in rules themselves governing the 
enquiries into elections, the word “Courts" 
was used, “Courts" were referred to and 
“Courts” were clearly contemplated. That 
case therefore was decided, as a case of 
this nature must be decided, upon the 
words of the sections and the rules. Simi- 
larly, the case of the Nagpur Court cited to 
ns is of little assistance in the decision of 
this case, because in A I B 1931 Nag 82,^^ 
it is clear from that judgment that the 
words of the Act itself referred to Courts” 
and not to “Judges.” 

We think therefore that it is clear that it 

10. Boyal Aquarium and Summer & Winter 

Garden Society, Ltd. v. Parkinson, (1892) 
1 Q B 481=61 L J Q B 409=66 L T 618= 
40 W B 460=66 J P 404. 

11. Parthaearathy Naidu v. 0. Koteawara I^, 

(1994) HAIR Mad 661=78 I 0 98=47 Mad 
869=46 M L J 301 (F B). 

IS. NUkanthrao v. Jagnath, (1981) 18 A I B Nag 
63=18110 434=37 N L B 61 (F B). 


was not f’he intention of the Legislature that 
the words “judicial authority” in Cl. (iv) of 
sub.8. 1 (c) of S. 11 of Act 3 of 1901. should 
be construed to mean a Court as such. To 
do so, we think, would be to do violence to 
the words of that section read with other 
sections, to the intention of the Legislature 
and to the long practice of the Legislature 
in keeping matters relating to municipal 
elections for special tribunals, constituted, 
it is true, of judicial authorities, but not as 
Courts under the Act whereby the rights 
in dispute themselves were created. We 
think then, it is clear we have no power to 
interfere under S. 115, Civil P. C. and this 
revision application must be dismissed 
with costs accordingly. 

d.s./r.k. Application dismissed. 

A. I. R. 1938 Sind 157 

Lobo j. 

Khudabadi Amil Co-operative Credit 
Bank Ltd, Hyderabad, Sind — 

Applicants. 

V. 

Hyderabad Amil Co-operative Urban 
Bank Ltd. Hyderabad, Sind and 
another — Opponents. 

J. Misc. No, 305 of 1937, Decided on 6th 
May 1938. 

Bombay Co-operative Socieiie* Act (7 of 
192S), S. 59 (1) (b) — Award executed under 
S. 59 (1) (b) according to procedure provided 
for recovery of arrears of land revenue — Sale 
proceeds in hands of Collector are not liable to 
attachment at the instance of other creditor —* 
Principle of S. 73, Civil P. C. cannot apply. 

Section 59(1) (b), Bombay Co-operative Societies 
Aot, provides for the execution of aa award accord¬ 
ing to law applicable for the recovery of arrears of 
land revenue. S. 163 of the Bombay Land Revenue 
Code provides that the sale proceeds shall be 
applied towards payment of the arrears due by the 
defaulter. 8. 184 provides that the surplus shall 
not except under an order of a Civil Court be pay¬ 
able to any creditor of the person whose property 
has been sold. CP 158 0 2j P 169 0 2] 

Where therefore an award under the Bombay 
Co-operative Societies Aot is executed under Sec. 

69 (1) (b) of that Aot according to the procedure 
provided for recovery of arrears of land revenue 
by the sale of the judgment-debtor’e land, the sale 
proceeds in the hands of the Collector are not lia¬ 
ble to attachment at the Instance of other creditor 
of the person whose land Is sold as the sale pro¬ 
ceeds are speclfloally to be applied In payment of 
the claim of the person obtaining award. The 
principle of 8. 78, Civil P. 0., cahuot be applied to 
such a case. [P 169 0 1. 3; P 160 0 2] 

Pahlajsing B. Advani —for Applicants. 

Jamiatrai Lalohand 

for Opponent No, 1» 
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Order, — This is an application under 
O. 21, B. 58, Civil P. C. which arises in 
the following circumstances. The Khuda- 
badi Amil Co-operative Credit Bank Ltd. 
of Hyderabad Sind, which I will here¬ 
after refer to as the applicant Bank, obtained 
an award under the Bombay Co-operative 
Societies Act 7 of 1925 for a sum of Rupees 
20()0 costs and interest against certain per. 
sons one of whom was Hashmatrai Naval, 
rai Advani, opponent No. 2. The applicant 
Bank after obtaining a certificate from the 
Registrar of Co-operative Societies under 
S. 69 (l) (b), Co-operative Societies Act 
applied to the Collector of Karachi for 
recovery of the amount of the award. This 
was in the years 1929 and 1930. The pro. 
ceedings after the application to the Collec- 
tor appear to have been for some reason or 
other of a protracted nature, but ultimately 
on 12th June 1937 certain agricultural 
land belonging to Hashmatrai Navalrai 
Advani was sold and a sum of Bs. 2116-6.0 
was realized and came into the hands 
of the Collector. About this time the Hy. 
derabadi Amil Co-operative Urban Bank 
also obtained an award against certain per. 
sons inter alia Hashmatrai Navalrai Advani, 
opponent No. 2, under the Bombay Co. ope. 
rative Societies Act. This Bank, which 
I will hereafter refer to as the opponent 
Bank, obtained a certificate from the Regis, 
trar of Co-operative Societies under S. 59 
(l) (a), Co-operative Societies Act, and on 
1st July 1937 applied to this Court for 
recovery of the amount in execution. They 
sought execution for a sum of Rupees 
2026.13.0 

by attachment of the amount in the hands of the 
Collector, Karachi, being the sale proceeds of the 
lands of defendant S sold in execution of Kbuda* 
badi Amil Co. Bank Ltd. of Hyderabad against 
Hashmatrai Navalrai under O. 21, E. 62, Civil 
Procedure Code. 

A writ of attachment was issued on 2nd 
July 1937. In the present application the 
applicant Bank seeks to raise the attach¬ 
ment on the sum of Rs. 2116-6-0 in the 
hands of the Collector of Karachi levied by 
the opponent Bank on the following ground 
which is embodied in para. 7 of their 
application : 

The applicants submit that the said sale pro- 
ceeds are not liable to attachment at the instance 
of the opponents as the net sale proceeds are to be 
specifically applied in payment of the claim of 
the applicants and the surplus, if any, be 
claimed by the opponents under the provisions of 
the Bombay Land Revenue Code. 

For the opponent Bank it has been con¬ 
tended that there is no substance in the 
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application of the applicant Bank. The case, 
it is contended by the learned advocate, is 
parallel to the ordinary case where a 
decree.holder in a Civil Court in execution 
of his decree attaches and brings to sale an 
immovable property and other decree-hol. 
ders apply for rateable distribution after 
the sale proceeds have been realized and 
received by the Court. It is contended that 
there is no reason whatever why the posi- 
tion should be different merely because the 
applicant Bank in this case has obtained 
by means of a special procedure execution 
through the Collector instead of through 
the instrumentality of the Civil Court. The 
learned advocate contends that S. 73, Civil 
P. C., is clearly applicable by analogy and 
the opponent Bank is entitled to rateable 
distribution in regard to the money in the 
hands of the Collector. Now S. 69, Bom. 
bay Co-operative Societies Act 7 of 1925 
reads as under : 

69. (1) Every order passed by a liquidator under 
S. 50, or by the Registrar or his nominee or arbi¬ 
trators on disputes referred to him or them under 
01. (g), S. 60 or under S. 64 or under sub-s. (3), 
S. 64'A, every order passed in appeal under S. 56 
and every order passed by the Provincial Govern- 
ment in appeal against orders passed under Ss. 60, 
54 or sub-s. (3), S. 64.A shall, if not carried out, 
be executed . . . 

(a) on a certificate signed by the Registrar or a 
liquidator by any Civil Court in the same manner 
as a decree of such Court ; or 

(b) according to the law and under the rules for 
the time being in force for the recovery of arrears 
of land revenue, provided that any application for 
the recovery in such manner of any such sum 
shall be made to the Collector and shall be aooom- 
panied by a certificate signed by the Registrar or 
by an Assistant Registrar to whom the said power 
has been delegated by the Registrar. 

The applicant Bank acting under Gl. (b), 
sub.s. (l) of this section applied to the 
Collector for the recovery of the amount 
awarded to him and filed the certificate 
signed by the Registrar. Under this 01. (b) 
he is entitled to recover, "according to the 
law and under the rules for the time being 
in force, for the recovery of arrears of land 
revenue." The reference in S. 69 is obvi- 
ously to the Bombay Land Revenue Code. 
S. 187, Bombay Land Revenue Code pro¬ 
vides inter alia that 

all sums declared by this or by any other Act or 
Regulation at the time being in force or by any 
contract with the Secretary of State for India in 
Council to be leviable as an assessment, or as a 
revenue demand, or as an arreat of land revenne, 
shall be levied under the foregoing pro^ions of 
this chapter and all the foregoing ptoviflions of 
this chapter ehall, so fat as may be, be applicable 

thereto. 
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This section appears in Ch. 2, Bombay 
Land Revenue Code and clearly makes 
applicable all the provisions of Ch. 2 as far 
as they may be applicable. Sale of immov¬ 
able property under the Land Revenue 
Code is provided for in Ch. 2, Ss. 173 to 
186. S. 173 provides for the deposit to be 
made by a purchaser in the case of a sale 
of immovable property; S. 174 provides 
for the payment of the balance of the pur. 
chase money; S. 175 deals with a case of 
default in payment of the balance of pur¬ 
chase money; S. 176 makes the purchaser 
liable for any loss by re-sale; Sec. 177 
requires a notification to be published of a 
re-sale consequent upon default of payment 
of purchase money; S. 178 provides for an 
application to set aside a sale on the ground 
of some material irregularity, mistake or 
fraud; S. 179 provides for confirmation or 
setting aside of a sale and S. 180 for the 
refund of deposit of purchase money. S. 183 
reads as follows : 

When any Bale of moveable property under this 
chapter has become absolute, and when any sale 
of immovable property has been conhrmed, the 
proceeds of the sale shall be applied to defraying 
the expenses of the sale and to the payment of any 
arrears due by the defaulter at the date of the 
confirmation of such sale, and recoverable as an 
arrear of land revenue, and the surplus (if any) 
shall be paid to the person whose property has 
been sold. 

Section 184 reads as follows: 

The said surplus shall not, except under an 
order of a Civil Court, be payable to any creditor 
of the person whose property has been sold. 

It is upon the provisions of Ss. 183 and 
184 that the learned advocate for the 
applicant has relied in support of the con¬ 
tention raised by him in para. 7 of the 
application that the sale proceeds in this 
case are not liable to attachment at the 
instance of the opponent Bank and are to 
be applied specifically in payment of the 
claim of the applicant Bank. The matter 
appears to be res Integra, for neither have 
the learned advocates been able to place 
before me any decided case on the point, 
nor have I myself been able to come upon 
any such case. The matter must then be 
decided upon a construction of Ss. 183 and 
184, Bombay Land Revenue Code and the 
general intention of the Legislature in pro- 
viding that awards nnder the Bombay 
Co-operative Societies Act may be enforced 
and moneys recovered as arrears of land 
revenne under the provisions of the Land 
Revenue Code. If Ss. 163 and 184, Bombay 
Land Revenue Code are carefully ezamin. 
Bd. there can, to my mind, be no doubt that 


the applicant Bank in this case must suo.j 
ceed and that the attachment levied by the 
opponent Bank on the moneys in the bandS 
of the Collector of Karachi must be raised! 
S. 187, Land Revenue Code, as I have said 
above, makes applicable to a sale under 
Ch. 2 all the provisions of that Chapter. 
S. 183, Land Revenue Code specifically 
provides that when an immovable pro¬ 
perty has been sold and the sale thereof 
confirmed the proceeds of the sale shall bo 
applied: (1) to defraying the expenses of 
the sale, (2) to the payment of any arrears 
due by the defaulter at the date of the 
confirmation of such sale and recoverable 
as an arrear of land revenue, (3) the sur. 
plus, ii any, to be paid to the person whoso- 
property has been sold. S. 184 makes it 
further clear that ‘the said surplus’ referred 
to in S. 183 shall not be payable to any ere- ' 
ditor or to the general body of creditors of • 
the person whose property has been sold ' 
except under an order of a Civil Court. 

I think the language of these two sections- 
read together is dlear and unambiguous and. 
when applied to the facts of the case before ■ 
me, must work out the following result. 
Immovable propj»£y belonging to opponent 
No. 2, Hashmatnti Navalrai Advani has by 
reason of S. 59 (l) (b), Bombay Go-opera- 
tive Societies Act been sold under the pro. 
visions of Ch. 2 of the Bombay Land 
Revenue Code according to the law and 
under the rules for the time being in force 
for the recovery of arrears of land revenue; 
the sale has been confirmed and the sale 
proceeds are to be applied, in conformity 
with the provisions of Ss. 183 and 184 (1). 
to defraying the expenses of the sale, (2) to 
payment of the amount for which the pro- 
perty was sold as if that amount were- 
arrears due by the defaulter at the date of. 
the confirmation of the sale and recover, 
able as an arrear of land revenue and 
(3) the surplus, if any, is to be paid to ■ 
opponent No. 2 and not to bis creditors 
except under an order of a Civil Court. To 
my mind no other reasonable interpreta. 
tion can be placed upon the wording of 
these two sections. 

But even apart from the language of the . 
sections referred to such an interpreta- 
tion appears reasonable and proper. What 
was the intention of the Legislature in 
providing in S. 69 (l) (b) for recovery of 
the amount of an award under the provi. 
sions of the Land Revenue Code if not to 
place the holder of such an award in the 
same position as Government itself in the • 
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recovery of its dues under the Land Reve- 
nue Code and under various enactments 
such as the Bombay Abkari Act which 
contain provisions for the recovery of the 
dues of Government in the shape of license 
fees, etc. through the Collector under the 
provisions of the Land Revenue Code. The 
intention clearly appears to have been to 
give the holder of such an award a prefer, 
ential claim over the proceeds of a sale 
carried out under the provisions of the 
Land Revenue Code to other ordinary cre¬ 
ditors. It could not have been as I at one 
stage thought merely to provide an alterna- 
tive remedy because no such provision was 
necessary. If the Civil Court was asked to 
execute an award under .the Bombay 
Co-operative Societies Act by sale of agri¬ 
cultural land belonging to the debtor that 
Court itself had the power to transfer the 
award for execution to the Collector under 
Sch. 3, Civil Procedure Code. 

The learned advocate for the opponent 
Bank has tried to unnecessarily complicate 
a simple question by reference to the case 
in 26 Mad 230^ and to the judgment of 
Aston A. J. C. of our Court in A I R 1932 
Sind 121^ in the latter.®! which cases it 
was held that a sale by G^ernment of the 
land of an abkari licensee' for recovery of 
abkari revenue is subject to a prior mort¬ 
gage on the land. It appears to me that 
these rulings have no bearing on the point 
before me for decision. There is no question 
here of any mortgage on the land which 
has been sold for the recovery of dues of 
the applicant Bank and no useful purpose 
can therefore be served by referring to 
such cases. S. 184 of the Bombay Land 
Revenue Code specifically provides what in 
the case of a sale of immovable property 
under Ch. 2 is to be available to the gene¬ 
ral body of creditors of the person whose 
property has been sold. It is the surplus 
after defraying the expenses of the sale and 
the payment of moneys due by the defaul¬ 
ter at the date of the confirmation of such 
sale and recoverable as an arrear of land 
revenue. 

There can be no question as to the appli¬ 
cability of S. 73, Civil P. C., for that sec¬ 
tion distinctly refers to assets held by a 
Court and applications made by more decree- 
holders than one for the execution of 

1 Kadit Mohideen Marakkayar v. Muthukrishna 
Ayyar, (1903)26 Mad 230=12 M L J 368. 

2. Ahmed Hail Ismail v. Parmanand Meghraj, 
(1932) 19 A I B Sind 121=139 I 0 47=26 
S L B 890. 


decrees for the payment of money passed 
against the same judgment, debtor. Indeed 
it was not attempted to be argued that 
S. 73, Civil P. C., applied to this case as 
such. The only argument urged was that 
the principle of the section applied by 
analogy. To my mind the argument has no 
force in view of the specific provisions of 
S. 69 (l) (b), Bombay Co-operative Socie¬ 
ties Act, and the provisions of Ss. 187,183 
and 184 of the Bombay Land Revenue 
Code. On these grounds I grant the appli¬ 
cation of the applicant Bank and order the 
attachment levied by the opponent Bank 
on the moneys in the hands of the Collec. 
tor of Karachi to be raised. The applicant 
to have the costs of this application. 

d.s./r.K. Application granted. 

A. I. R. 1938 Sind 160 

Lobo J. 

In re Madhu Krishna — Applicant. 

Misc. Appln. No. 74 of 1937, Decided on 
12bh May 1938. 

(a) Provident Fund# Act (1925), S. 5—Estate 
of deceased. 

Provident fund and gratuity do not form part 
of a deceased’s estate '.AIR 2936 Mad i77, Rel. 
on. [P 161 0 1] 

(b) Succession Act (1925), S. 383 — Succes¬ 
sion certificate—Grant of, on untrue allegations 
and fraudulent concealment—Grant can be re« 
voked. 

Where a succession certificate is obtained on 
behalf of a minor by his next friend on allegations 
which were false as to the deceased's property and 
on allegations which in law would not justify the 
grant and by fraudulent concealment of material 
facts from Court, the grant can be revoked. 

[P 162 C 1) 

Tarachand Chandanani — for Sonoo 
Kundelik. 

Goverdhandas T. Vazirani— for Shankar 
Vithoo. 

Lobo J.—On 22nd December 1937 on an 
application for a succession certificate under 
Act 39 of 1925 by Madhu eon of Krishna 
a minor through his next friend Sonoo son 
of Kundelik, a succession certificate was 
granted to the minor by his next friend. 
The order reads : 

Certificate to issue on the next friend executing 
a bond for Rs. 2500 with one or more sureties m 
the like amount. 

It transpires that in this case the secu¬ 
rity taken was by a personal bond of the 
next friend and one surety. On 25th Mwch 
1938 an application was filed by one Shan¬ 
kar Vithoo for revocation of this certificate 
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•under the provisions of S. 383, Succession 
Acb 39 of 1925 and it is this application 
which is before me at present for disposal. 
Now S. 383, Succession Act, provides that a 
certificate granted may be revoked inter alia 
for any of the following causes : (a) that 
the proceedings to obtain the certificate 
were defective in substance; (b) that the 
certificate was obtained fraudulently by the 
making of a false suggestion or by the con. 
cealment from the Court of something 
material to the case ; (c) that the certi. 
ficate was obtained by means of an untrue 
allegation of a fact essential in point of 
law to justify the grant thereof, though 
such allegation was made in ignorance or 
inadvertently. The learned advocate for 
the applicant argues that his case falls 
under Cls. (a), (b) and (c) of S. 383. The 
proceedings, he argues, to obtain the certi. 
ficate were defective in substance in that 
the certificate prayed for was to enable the 
applicant to recover amounts forming part 
of the estate of the deceased. Three items 
have been shown in the schedule attached 
to the application out of which the items 
of provident fund and gratuity recoverable 
from the Port Trust do not form part of 
the estate of the deceased Krishna Kunde. 
lik. The learned advocate has referred me 
to the provisions of S. 5, Provident Funds 
Act, and to the case in 59 Mad 855.^ It 
would appear that neither the provident 
fund nor the gratuity items 2 and 3 in the 
schedule attached to the application form 
- any part of the estate of the deceased. The 
learned advocate contends and with con. 
siderable force that in so far as the inclu. 
sion of these items in the application is 
concerned the case falls within Gl. (a) of 
S. 383 and the proceedings to obtain the 

■ certificate were defective in substance. The 
learned advocate for the applicant further 
contended that by including these items in 
the schedule attached to the application 
there was being made to the Court an 
untrue allegation of fact essential in point 
of law to justify the grant of a certificate 
and that even if the allegation was made 
in ignorance or inadvertence it still falls 
within the purview of 01. (o) of S. 383. 

It appears to me again that there Is 
considerable force in this contention. The 

■ items of provident fund and gratuity re. 
-coverable from the Port Trust form more 
•’'than two thirds of t he estate shown in th e 

1. Mon Singh v. Mothl Bal, (1936) 93 A I R Mad 

477=^163 I 0 966:^69 Mad 865=71 M L J 

790. 
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schedule attached to the application. The 
learned advocate has also pointed out to 
the Court that there has been concealment 
of material facts from the Court falling 
within the purview of Cl. (b) of Sec. 383. 
The learned advocate contends that Sonoo 
Kundelik who acts as next friend of the 
minor is a convict and that besides being 
an improper person to act as next friend of 
the minor in the proceedings he has frau. 
dulently filed a schedule of debts which is 
Sch. JB attached to the application showing 
debts due by the deceased to the extent of 
Ks. 1494.2.9, which debts, he argues, are 
either bogus or largely exaggerated. He 
therefore contends that the case also falls 
under Cl. (b) of S. 383, and that the certi. 
ficate has been obtained fraudulently by 
making false suggestions and by concealing 
from the Court facts material to the case. 

To satisfy myself on this particular 
aspect of the case, I have examined Sonoo 
Kundelik and the result of his examination 
convinces me that there is considerable 
substance in the allegations made by the 
learned advocate for the applicant. Sonoo 
Kundelik has denied that he was convicted 
and sentenced to imprisonment for an 
offence of theft in about the year 1913. He 
admits that he was in the service of the 
Karachi Port Trust for 15 years but says 
he left Karachi 20 years ago. His own 
explanation as to why he left Karachi and 
Port Trust service is that he was ill. Evi. 
donee has been given by one Laxman Bhi. 
kaji Head Time-Keeper of the Karachi 
Port Trust who has been in Port Trust 
service for the past 28 years and who has 
deposed that he is personally aware that 
Sonoo Kundelik along with 2 or 3 others 
was in 1913 concerned in a theft of piece, 
goods and was convicted and sentenced to 
rigorous imprisonment in Karachi. This 
witness appears to me to be a reliable 
person. He has been in Port Trust employ 
for 28 years and is drawing a salary of Rs. 
146 a month. I have every reason to believe 
that his evidence is true and that Sonoo’s 
denial is disingenious. 

Sonoo's cross.examination with regard 
to Sch. B has brought out the important 
fact that he has shown these items of 
debts amounting to nearly Be. 1600 merely 
upon the statements of his nephew and his 
SOD ; that he has no documents in his pos. 
session showing the existence of these 
debts; that he never approached any one 
of the creditors shown in Sch. B to ascer. 
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tain whether the debts shown in the scha. 
dule are due to him and whether he had 
any document in support of his claim. The 
largest debt shown in the schedule is one 
of Rs. 260 said to be due to Mahadev 
Keshav and this man Sonoo admits is his 
nephew who is responsible for the list of 
debts in Sch. B. It appears to me that this 
is a case in which the certificate granted 
by the Court must be revoked. The pro¬ 
ceedings to obtain it were defective in 
substance. It has been obtained fraudu- 
lently by making a false suggestion and by 
[the concealment from the Court of mate, 
rial facts. It has been obtained by the 
making of untrue allegations of fact essen. 
tial in point of law to justify the grant of 
a certificate. I accordingly revoke the cer- 
tificate granted on 22nd December 1937 to 
Madhu son of Krishna minor through his 
next friend Sonoo Kundelik and this order 
of revocation should be communicated to 
the Karachi Fort Trust and the Gresham 
Life Insurance Co. There will be no order 
as to costs. 

B.d./r.k. Certificate revoked. 
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SPECIAL BENCH 

Davis J. C., Dadiba C. Mehta 
AND Lobo JJ. 

Mrs. Feliciana Hope — Petitioner. 

V. 

Douglas W. Hope — Respondent. 

Miss. Shelverton — Co-Respondent. 

Civil Ref. No. 106 of 1937, Decided on 
25th April 1938. 

Divorce Act (1869), S. 14 Proviso — Hus¬ 
band living in adultery treating wife with 
cruelty and deserting her — Wife marrying 
Mahomedan husband believing thereby that 
her marriage with former husband would be 
dissolved and leading respectable life—Discre¬ 
tion under S. 14 held should be exercised in 
her favour. 

Where a woman who has been treated with 
gross cruelty and has been deserted by a husband 
guilty of habitual adultery under the most aggra¬ 
vating circumstances and who, after her husband 
had left the place where he had in fact long 
deserted her, married a Mahomedan husband 
according to Islamic law believing that by so 
doing and by herself becoming a Mahomedan, her 
marriage with her Christian husband would ipso 
facto be dissolved, it cannot be said, merMy 
because she was wrongly advised as to the law, 
that exercising discretion in her favour and grant- 
ing her decree nisi would encourage immorality. 
Hence, discretion under S. 14 should be exercis^ 
in her favour. fP 164 0 1] 


Santdas Idanmal — for Petitioner. 

Partabrai D. Punwani, Advocate-General 

— for the Crown. 

Davis J. C. — We have before us for 
making absolute a decree nisi of this Court 
as a High Court made by a Judge of this 
Court as a High Court under S. 16, Divorce 
Act, and as more than the prescribed 
period of six months has elapsed this decree 
comes properly before us. This case is a 
case of adultery and desertion and also of 
gross cruelty towards the petitioner by the 
husband, one Douglas W. Hope, and 
although the learned Judge in his judgment 
has not raised specific issues of adultery 
and desertion, or adultery and gross cruel¬ 
ty, and, indeed, the petition is itself not 
drafted with any great precision, we have 
no doubt that the learned Judge by bis 
judgment intended to find that there was 
adultery and desertion and adultery and 
gross cruelty, and that the petitioner was 
entitled to the leniency which S. 14 of the 
Act permits the Court in proper circum. 
stances to show towards an erring peti- 
tioner, and that he found, and intended to 
find, that the petitioner was entitled to her 
decree nisi. We ourselves think this is a case 
where the petitioner has been very cruelly 
treated, where she has submitted for some 
years, because she was helpless, to most 
abominable conditions, her husband actu¬ 
ally living in the conjugal house with 
another woman and having children by 
that other woman, refusing to associate 
with the petitioner, who was his law¬ 
ful wife, as a wife at all, and then leaving 
her, when he was transferred from Sukkur, 
to her own devices to support herself as 
best she might. It was not then surprising 
that she sought protection and marriage 
with another man who would treat her in 
a less brutal manner. That being so, we 
find it very difficult to hold, that merely 
because she was wrongly advised as to the 
law, because she was wrongly advised that 
she could lawfully marry a Mahomedan, 
the man with whom she went to live after 
the husband had left Sukkur, and whom 
she believed sbe had married, after she had 
herself become a Mahomedan, it is possible 
to say that in granting her petition we 
would do anything which may be said pro¬ 
bably to encourage immorality. 

The petitioner in this case is one Feli¬ 
ciana Hope, and it is now clear from the 
evidence on the record that she was mar¬ 
ried on 13th April 1920 according to the 
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rites of the Gatholio Churoh to one Douglas 
W. Hope. After her marriage, she lived for 
some time with this Douglas Hope at 
Jhansi and then at Lahore where this 
Douglas Hope was employed as Loco Fore¬ 
man on the North Western Railway. In 
1929 he was transferred from Lahore to 
Sukkur. During the period of her marriage, 
1920-29, the petitioner and the respon¬ 
dent had lived as husband and wife and 
there were five children from that marriage, 
of whom four were living when the parents 
removed to Sukkur. But soon after they 
came to live at Sukkur, the respondent 
introduced in his house a voung woman 
named Shelverton and he lived with this 
young woman in the house as his wife, giv- 
ing the petitioner one room and refusing to 
associate with the petitioner as her hus¬ 
band. The petitioner protested, as one may 
well infer she would protest, against this 
scandalous treatment of herself, and she 
says, as one may well believe to be the 
truth, that her protests were met with 
cruelty. This state of things persisted till 
October 1932 when the respondent was 
transferred again to Lahore and he went 
with this co-respondent—this woman Shel- 
verton—to Lahore taking with him his 
children and leaving his lawful wife, 
the petitioner, to do as best she might. 
Apparently she knew one Abdul Razak 
who lived opposite and she married him 
according to Islamic law believing that by 
BO doing and by herself becoming a Maho- 
medan, her marriage with her Christian 
husband would ipso facto be dissolved. 
Thus in December 1932, she believed she 
had become a Mahomedan and believed she 
had lawfully married a Mahomedan accord¬ 
ing to the rites of the Mahomedan religion. 
In this however she was, in law, mistaken; 
but since that time she has lived with him 
as his wife and she had two children by 
him. This was at Sukkur, but thereafter 
the petitioner and this Abdul Razak were 
transferred to Karachi and she discovered 
that her marriage with Abdul Razak was 
not a valid marriage because her first mar¬ 
riage had not been lawfully dissolved, and 
she petitioned the District Court at Sukkur 
in Suit No. 6 of 1936 for the dissolution of 
her marriage with her Christian husband 
on grounds which she has made the basis 
of her subsequent petition to this Court. 
But the District Judge, though he makes it 
clear that he would, if it were in his power, 
exercise his discretion in favour of the 
petitioner, was onable to do so because 
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there was not upon record suflBcient evi¬ 
dence to prove the marriage. Therefore her 
petition was dismissed, but she subse¬ 
quently on 16th January 1937 brought 
another petition to this Court as a High 
Court, as she was entitled under S. 13 of 
the Act read with S. 3 to do, and it is upon 
this petition that the learned Judge of this 
Court granted her a decree nisi which is 
now before us to be made absolute. 

It is clear that the learned Judge was 
justified in finding that the Court had juris¬ 
diction and that both adultery and deaer- 
tion and gross cruelty were proved. The only 
point that we have left seriously to consi¬ 
der is whether the learned Judge was 
justified in exercising his discretion under 
S. 14, Divorce Act? It is undoubted that 
the petitioner from 1932 was living in 
adultery with Abdul Razak whom she 
believed to be her husband; therefore under 
the Proviso to S. 14 this Court is not 
bound to pronounce a decree in her favour, 
and indeed, it should not do so, according 
to the rulings, if it is satisfied that by so 
doing, it will encourage in any way immo¬ 
rality. But we do not think it is possible to 
say that by making this decree absolute, we 
should in any way encourage immorality. 
On the contrary, if we do not make this 
decree absolute, we should compel the peti¬ 
tioner who has been most cruelly and 
shamefully treated by her husband to 
depart from the ways of public morality 
and decency and indefinitely live in a state 
of immorality with this man, Abdul Razak, 
This of course would be no concern of ours 
if she were not entitled to the discretion of 
the Court in her favour, but we think the 
treatment of her by her husband has been 
so outrageous as to call for leniency upon 
our part. It may well be said that the 
desertion started long before 1932, that it 
started in 1929 when this respondent 
brought another woman into bis house and 
refused to live with bis wife at all. The 
fact that he gave her one room for shelter 
and her food and possibly sufficient for the 
purchase of clothes does not appear to us 
to make his conduct any the less desertion, 
than if he had actually driven her by force 
and violence out of the bouse. We do nob 
think the husband is entitled to take 
advantage, and, in fact, this husband does 
not endeavour to take advantage, of the 
fact that the woman has not left him, so 
that he may say that he has not deserted 
her. In any ease, he obviously cannot be 
allowed to take advantage in any way of 
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his abominable and cruel treatment of his 
■wife. 

We have had cited to us certain cases in 
which the Courts have exercised their dis¬ 
cretion under the Proviso to S. 14 in favour 
of women who have taken to a life of pro- 
istitution. In this case this woman has not 
.taken to a life of prostitution and therefore 
fortunately it is not necessary for us to 
'decide whether if she had taken to a life of 
prostitution, we would have condoned her 
misconduct under the particular circum- 
stances of this case. All we are asked now is to 
exercise our discretion in favour of a woman 
who has been treated with gross cruelty 
and has been deserted by a husband guilty 
of habitual adultery, under the most aggra¬ 
vating circumstances, and who, after her 
husband had left the place where he had 
in fact long deserted her, married, as she 
thought, in good faith, another husband 
and endeavoured to lead a decent and self- 
respecting life. We cannot see how by 
exercising our discretion in her favour it 
can be said we have done anything in any 
way to encourage public or, indeed, private 
immorality. We think therefore that this 
is a case where we should exercise our dis¬ 
cretion in favour of the petitioner, that she 
has proved all the facts necessary to entitle 
her to a divorce and to our discretion in 
her favour, and that this is a case where 
we should make the decree absolute. We 
therefore make the decree nisi passed by 
the learned Judge and dated 30th April 
1937 absolute. Order accordingly. The 
petitioner is entitled to costs throughout. 

d.s./r.R. Decree nisi made absolute. 
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Davis J. C. and Havelivala J. 

Chuharmal Nirmaldas and another 

Applicants. 

V. 

Emperor, 

Criminal Revn. Appln. No. 276 of 1937, 
Decided on 8th March 1938, to revise con¬ 
victions and sentences confirmed by Addi. 
tional Sess. Judge, Hyderabad, D/- 11th 
November 1937. 

(a) Criminal P. C. (1898), S. 239—'Offence* 
includes minor offences. 

The term ‘offence’ under 6. 239 includes minor 
or alternative oSences within the meaning of Sec. 
235 (2) or S. 236: 33 Bom 221, Rel.on.iB 166 0 2] 

(b) Criminal P. C. (1898), S. 239 — Three 
transactions of same kind cannot be tried to- 
Sether—Meaning of transaction explained. 


A. I. R. 

Under Cl. (c) of S. 239, Criminal P. C., three 
offences of the same kind may be tried at once, 
but not three transactions of the same kind: AIR 
1917 Sind 40, Ref.; AIR 1932 Bom 277, Eel. on. 

tP 165 C 2 ; P 166 C 1] 

The meaning and nature of transaction is a 
question which commonsense and the ordinary 
use of language must decide on the particular 
facts of the case : A I R 1936 Bom 154, Rel. on. 

[P 166 C 1] 

❖ (c) Criminal P. C. (1898), S. 239 — Ex¬ 
clusive nature of different clauses explained — 
More than one person charged and tried In 
same trial—Case must come under some clause 
of S. 239. 

The clauses of S. 239, Criminal P. C., are 
mutually exclusive in the sense that they cannot 
be added one to another so as to bring some of the 
persons charged under one clause and some under 
another and so to put them upon their trial all 
together at one and the same time ; but they are 
not mutually exclusive in the sense that persons 
accused of an offence and persons accused of abet¬ 
ment or of an attempt can only be tried at one 
trial because their case comes under Cl. (b). But 
if more than one person are to be tried and charged 
together, their case must be brought within one of 
the clauses of Sec. 239 before they can be tried 
together, or the trial is contrary to law. 

[P 167 0 1] 

(d) Charge—Misjoinder— Defect is vital and 
vitiates whole trial {Obiter.) 

It makes no difference whether the acts charged 
are fortyone, fourteen or four, provided they 
exceed the statutory number and are not covered 
by the provisions of S. 234, Criminal P. C., or the 
following provisions relating to the joinder of 
charges; the misjoinder of charges is a vital defect 
in the trial which cannot be cured by the provb 
sions of S. 537, Criminal P. C. : 25 Mad 61 (P 0), 
Foil.; AIR 1927 P C 44, Explained-iP 168 C 2] 

D. N. CSulIivan and P. S. Shahani — 
for Applicants 1 and 2, Bespec, 
tively. 

Fartabrai D. Punwani — for the Crown. 

Davis J. C. — In the proceedings oat of 
which this revision application arises, 
three accused persons, Chuharmal, Teku- 
mal and Lokumal were jointly charged 
with a multiplicity of offences under 
different Sections of the Bombay Abkari 
Act and the Opium Act, and in the case of 
Chuharmal also with abetment under Sec. 
109, I. P. 0., and sentenced to various 
terms of imprisonment and fines. For in¬ 
stance, Chuharmal, accused 1, was sentenced 
to three months' rigorous imprisonment and 
a fine of Bs. 200 under 01. (a) and (i) of 
sub-s. (1), S. 43, Bombay Abkari Act, read 
with Ss. 3.A, 46.0 and 47 of the same Act 
and S. 109, Penal Code, the sentences of 
imprisonment to be concurrent. He was 
sentenced to three months’ rigorous impri¬ 
sonment and a fine of Rs. 600 under S. 9, 
Opium Act. In all he was sentenced to six 
months’ rigorous imprisonment and a fine 
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of Eg. 1000 or six months’ rigorous impri¬ 
sonment in default. In much the same way 
with the difference that there was no con. 
viction for abetment under S. 109, L P. 0., 
the accused Tekumal was sentenced under 
the several Sections and Acts to a fine of 
Rs. 200 in all, mercy being shown to him 
as he was the informant; and in much the 
same way, the accused Lokumal was sen- 
tenced under the several Sections and the 
several Acts to a total of four months’ 
rigorous imprisonment and a fine of Rupees 
400. In the appeal, the First Additional 
Sessions Judge of Hyderabad confirmed the 
convictions and sentences of Chuharmal 
and Lokumal who appealed and dismissed 
the appeals. The accused Tekumal did not 
appeal nor has he applied in revision to 
this Court. We must however deal with 
the case of all three accused as we must 
deal with the case and judgment as a 
whole. 

In revision, in argument before us the 
first and principal objection taken is that 
the trial is bad on the ground of the mis- 
joinder of charges. It is argued firstly, that 
the accused are charged with many acts of 
possession and sale between the months of 
October 1935 and 14th January 1936, 
these charges being supported by accounts 
Exs. 11, 12 and 13, which purport to show 
possession and sales over a period of 
months, but that each act of possession is 
a separate offence under S. 43 (l) (a), 
Abkari Act, and that each act of sale is a 
separate offence under S. 43 (1) (i), Abkari 
Act, and that, in any case, no one accused 
could be tried at the same time for more 
than three offences of the same kind within 
12 months. Moreover, it is argued, offences 
relating to the possession and sale of opium 
cannot be tried at the same time with 
offences relating to the possession and sale 
of foreign liquor for they are not offences of 
the same kind ; they are offences under 
different Acts. 

It is strange that this question of mis¬ 
joinder did not attract the attention of the 
Additional Sessions Judge apart from its 
mention in the memorandum of appeal. 
The learned advocate for the applicants 
states that it was raised and argued, but 
the judgment of the Appellate Court is silent 
on the point, and the Advocate.General 
who appears for the Crown states^ that ho 
can only admit that the misjoinder . of 
eharges in this trial is such that 8. 637, 
Criminal P. C., wiU not avail to cure an 
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irregularity of these dimensions, and hh 
states that if the prosecution had been 
content to charge the accused with offences 
arising from possession of the illicit opium, 
oharas and brandy found when the pre¬ 
mises were raided on 14th January 1936, 
there would have been no misjoinder, for 
the possession of the different articles at 
one and the same time would have been 
part of the same transaction ; a conviction 
was assured and an adequate punishment 
could have been imposed; or the accused 
could have been tried for the different 
offences under the different Acts at sepa¬ 
rate trials. It is however clear that the 
convictions of the accused must be set 
aside, and as we have set aside the con¬ 
victions on grounds other than that of 
merit, we direct them to be re-tried either 
separately or jointly at one or more trials, 
as the case may be, in accordance with the 
provisions of the law, as we shall explain 
it, on all or any of the charges the Crown 
may think it is in the public interest proper 
again to prosecute the accused. We wish 
however to make it clear that nothing we 
may say in this judgment is intended in 
any way to fetter the discretion of the 
Government not to proceed with the cases 
against the accused if it thinks proper. 

The three accused have been tried jointly 
for several offences at one trial. Therefore, 
it is clear that the relevant Section of the 
Criminal Procedure Code to which refer¬ 
ence should have first been made by the 
the lower Courts is S. 239, Criminal P. O., 
because we are dealing here with more 
persons than one being charged and tried 
together. S. 239 (c) relates back to 8. 234, 
but there is no reason also to suppose that 
the term "offence” under 8. 239 does not 
include minor or alternative offences within 
the meaning of 8. 236 (2) or 8. 236, as 
"offence” under S. 234 was held to include 
a minor or alternative offence within the 
meaning of S. 236 (2) or 236 by the Bom- 
bay High Court in 33 Bom 22L 
whether 8. 234 or 6. 239, Criminal P. O., 
is to be applied, the distinction to be borne 
in mind to prevent errors is the distinction 
between offences and transactions, subject 
to the overriding principle that an^ accused 
must not be prejudiced in his trial by a 
multiplicity of charges. Under 01. (cj of 
8. 239, Criminal P. 0., throe offences of the 
same kind may b e tried at once, but not 

1. In re Bal Oangadhsr Tllak, (1909) 88 Bom 221 
s2 1 0 277^10 Bom 978. 
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three transactions of the same kind * 10 
SLR192.- 

In 34 Bom L R 590^ the Bombay High 
Court set aside the conviction of an accused 
person who had been charged and convicted 
at one trial of one offence and one transac¬ 
tion, on the ground that while S. 235, 
Criminal P. C., permits the trial at the 
same time of three offences, it does not 
permit the trial of more than one transac. 
tion. To the same effect is the case in 49 
Bom 892,* but that case is of interest as 
referring to the judgment of the Bombay 
High Court in 33 Bom 221,^ which is 
authority against the argument advanced 
before us that the Sections, which constitute 
exceptions to the general rule laid down in 

5. 233, Criminal P. C., namely, that for 
every distinct offence there shall be a sepa¬ 
rate charge and each such charge shall be 
tried separately, are all mutually exclusive, 
for in that case the Judges said : 

We find it difilcult to believe that the Legis¬ 
lature intended that a joint trial of three offences 
under S. 234 should prevent the prosecution from 
establishing at the same trial the minor or alter¬ 
native degrees of criminality involved in the acts 
complained of. For these reasons we think that 
the exceptions are not necessarily exclusive ; and 
that 8s. 235 (2) and 236 may be resorted to in 
framing additional charges where the trial is of 
three offences of the same kind committed within 
the year. 

But this ruling leaves untouched the 
principle that while three offences of the 
same kind committed within the year may 
be tried at the same trial only one transac- 
tion can be so tried. The meaning and 
nature of transaction is discussed at length 
by Broomfield J. in 60 Bom 148.® It is, as 
he says, a question which commonsense 
and the ordinary use of language must 
decide on the particular facts of the case. 
There is however no doubt in our minds 
that the charges as supported by the evi¬ 
dence in this case, Exs. 11, 12 and 13, 
relate to many more than three acts of 
possession and many more than three acts 
of sale, each a separate transaction, within 
the meaning of Sec. 239, Criminal P. G. 
Moreover, these accused have'been charged 

2. Gerlmal Hemaumal v. Emperor, (1917) 4 A IR 

Sind 40=40 I 0 312=10 SLR 192. 

3. Emperor v. Erishnaji Anant, (1932) 19 A I B 

Bom 277=1932 Or C 389=138 I 0 620=33 
Or L J 619=34 Bom L R 690. 

4. Emperor v. Manant E. Mehta, (1926) 13 AIR 

Bom 110=92 I C 689=27 Or L J 305=49 
Bom 892=27 Bom L R 1343. 

6. Shapurji Sorabji V. Emperor, (1936) 23 A I R 
Bom 154=1936 Or C 388=162 I 0 399=37 
Or L J 688=60 Bom 148=38 Bom L R 106. 


with and convicted of offences under Ss. 45 
and 43, Abkari Act, which are offences 
punishable under different Sections of the 
Act and for offences under the Opium Act, 
that is to say, for offences under different 
Acts. Reference however may be made to 
the case of this Court in A I R 1933 Sind 
255® as illustrating circumstances under 
which an accused person might be convicted 
and tried at one trial of offences under 
Ss. 43 and 45, Abkari Act. In this case 
however the joint trial of all these offenders 
for all these offences could only be valid if 
brought within S. 239 (d) or S. 239 (c), 
Criminal P. C., interpreted, if need be, as 

5. 234 is interpreted in 33 Bom 221^ 
or under some other clause of S. 239, 
Criminal P. C., and the prosecution do 
not now contend that this could be done. 
This same case in A I B 1938 Sind 255® 
also explains the application of S. 47 and 
by analogy S. 3.A, Abkari Act. In that 
case one Jethanand was charged firstly, 
with selling liquor off the hotel premises, 
secondly, with serving liquor without food 
in contravention of Cl. (6) of his license 
under Ss. 47 and 43 (l)of Bombay Act 5 
of 1878, and thirdly, with having allowed 
Bhagwandas to conduct this business with- 
out a nokarnama in contravention of cl. (2) 
of his license under S. 45, Bombay Act 
7 of 1878. In appeal, the Court acquitted 
him of the charge under S. 45 on the 
ground that it was not proved that the 
accused bad violated any term or condition 
of his license and confirmed the conviction 
and sentence for an offence under S. 43 (l) 
(i) read with S. 47 of the Act, and with 
reference to the argument, that an accused 
person could not be tried for offences under 
8. 45 and S. 43 (l) (i) read with S. 47 at 
one and the same trial, the Court said : 

Under S. 283 for every distinct offence of which 
any person is accused, there shall be a separate 
charge and every such charge shall be tried sepa¬ 
rately except in the cases mentioned under Ss. 
234, 235, 236 and 239. It is clear that S. 234 is 
not applicable to the present case. The offences 
under S. 45 and under S. 43 (1) (i) are not 
offences of the same kind, since they do not 
comply with the conditions laid down in the Pro¬ 
viso to B. 234. It is contended on behalf of the 
Crown that S. 235 is the Section which is appli¬ 
cable, that the offences were committed by the 
same person and were so connected together as to 
form the same transaction. Against this, it is 
argued that the liability of a person charged under 

S. 47, Abkari Act, is not an offence committed by 
him; S. 47 merely imposes liability in respect of 

6. Jethanand Murijmal v. Emperor, (1933) 20 
AIR Sind 266=1933 Or C 811=147 I 0 66= 
85 Or L J 266. 
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an offence committed by his servant. It is there* 
fore contended that the joinder of theoharge under 
S. 45 in which the holder of the license is directly 
implicated with a charge under S. 43 (1) (i) read 
with S. 47, is a joinder of charges in which the 
oSences are not committed by the same person. 
1 am unable to agree with this contention. It seems 
to me olear that S. 47 provides for liability for 
the holder of a license, as if he himself had oom- 
snitted an ofience and bis trial under S. 43 (1) (i) 
read with S. 47 is a trial as to his criminal liabi* 
lity. That being so, I see no valid objection to a 
charge under S. 45 being joined with a charge 
under S. 43 (1) (i) read with S. 47. 

The prosecution must in this case take 
their choice in the trial of these accused 
between trying them for three offences 
of the same kind committed by them jointly 
within one year within the meaning of 
S. 239 (c), or for different offences in one 
transaction within the meaning of S. 239 
<d). or each accused may be tried separately 
in accordance with the provisions of S. 234 
or S. 235, Criminal P. C., as explained 
by us. Wo think that offences under S. 43 
(l) (a) and (l) (i) will fall within the defi- 
nition of offence as given in sub-s. (2) of 
S. 234; for, though within different sub-sec- 
tions, these offences are in the same Section 
and punishable with the same amount of 
imprisonment. Apart then from the general 
question of the application of S. 537, Cri- 
minal P. C., to the case of misjoinder of 
charges, with which we shall deal here¬ 
after, there remains the question of the 
joinder of the charge of abetment in the 
case of accused Chuharmal with the other 
charges, and the learned Advocate-General 
was of the opinion that it is wrong because 
the clauses of S. 239, Criminal P. 0., are 
mutually exclusive. They are, we think, 
mutually exclusive in the sense that they 
cannot be added one to another so as to 
bring some of the persons charged under 
one clause and some under another and 
so to put them upon their trial all together 
|at one and the same time, but they are 
not mutually exclusive in the sense that 
persons accused of an offence and persons 
accused of abetment or of an attempt can 
only be tried at one trial because their 
ease comes under Cl. (b). Their case might, 
for instance, come under 01. (dj. Cl. lej 
refers also to attempts or abutments of 
offences within the meaning of S. 234 
flection 239 (c) is now amended to include 
attempt; but if more than one person are 
to be tried and charged together their case 
must be brought within one of the clauses 
of S. 239, Criminal P. 0., as we have inter, 
preted it, before they can be tried together, 
lor the trial is contrary to law. 


Here Chuharmal is charged jointly with 
others with the abetment of offences under 
S. 43 (l) (a) and (l) (i), Abkari Act, and 8. 9 
(a) and (d), Opium Act, but the charge does 
not fall under 8.239 (c) or 8.239 (d) or under 
any other clause of S. 239 of the Code. 
Therefore the charge of abetment is a mis. 
joinder even when read with S. 235 or 
8. 236. As the learned Advocate-General 
agreed that under the circumstances the 
misjoinder in this case could not be cured 
by the provisions of S. 637, Criminal P. C. 
and a retrial should be ordered, it is not 
strictly necessary for the decision of this 
case for us to decide the question which 
the learned advocate for the applicants so 
ably argued, that S. 537, Criminal P. C., 
can never be invoked to cure a misjoinder, 
because a misjoinder goes to the root of the 
trial, and 8. 537 cures irregularities and 
not illegalities. The Privy Council case in 
5 Rang 53,' has, he argues, been misunder¬ 
stood. 


Now it is no doubt often argued that 
be effect of the judgment of the Privy 
Council in 5 Rang 63' is to nullify the 
udgment of the Privy Council in 28 I A 
J57—25 Mad 61.® but this argument pro- 
leeds on the assumption that the effect of 
;heir Lordships* judgment in 25 Mad 61 
(vas that no breach of any mandatory pro- 
vision of the Code could be cured un^r 
ihe provisions of S. 537, Criminal 
ind that the effect of their Lordships 
udgment in 5 Rang 53' was that the breach 
)£ any mandatory provisions of the Crimi- 
lal Procedure Code could be cured under 
ihe provisions of S. 537, but a careful read- 
Dg of these two cases will show that these 
presumptions are in no way justified and 
ihat it is more accurate to say that the 
udgment of the Privy Council in 5 Rang 
53' now deprives of its effectiveness the 
rule in accordance with which some High 
Courts once distinguished between jJlW- 
:ities which could not be cured by 8. 637 
md irregularities which could, holding that 
;ho breach of a mandatory provision of the 
Criminal Procedure Code was an illegality 
which could not be cured under the provi- 
jions of S. 637, while the breach of a pro- 
vision that was merely directory and not 
mandatory was an irregularity only which 
jould be cured under the provisions of that 

7 Abdul Rahman v. Emperor, (1927) 14 A I B 
PO 44=100 I 0 227=^ Or L J 269=64 I A 
96=6 Bang 63 (P C). 

8. Snbrtmania Aiyer v. King-Bmperor, (1902) 26 
Mad 61=28 I A 267=6 Bar 160 (F 0). 
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Section. In 5 Rang 53“ the Board held 
that in the case before it a breach of the 
provisions of S. 360. Criminal P. C., could 
be cured under the provisions of S. 537, 
and S. 360 is a mandatory provision because 
in Sec. 360 (l) occurs the word ‘shall’. 
Section 360 (l) reads : 

As the evidence of each witness taken under 
S. 356 or S. 357 is completed, it shall be read over 
to him in the presence of the accused, if in atten* 
dance, or of his pleader, if he appears by pleader, 
and shall, if necessary, be corrected. 

The reading of the depositions of wit¬ 
nesses is quite a different matter from the 
misjoinder of charges, and so far as 5 Rang 
53' related to the question of the charge, 
the relevant provisions in the opinion of 
their Lordships were Ss. 190 (a) and (c) 
and S. 535, Criminal P. C., and their Lord- 
ships distinguished the case before them as 
a case under S. 190 (a) from 28 All 212,® 
which was a case under S. 190 (c) and, so 
far as we can see, 5 Rang 53^ leaves 
unaffected the particular question dealt 
with in 25 Mad 61,® that of misjoinder, 
which case must still guide the Courts on 
questions of misjoinder. Indeed, in 5 Rang 
63,^ referring to 25 Mad 61,® their Lord, 
ships said ; 

There have been a number of decisions in India 
upon these enabling or curing Sections, bat the 
only important one which came before this Board 
is the case in 28 1 A 257^. There the trial of a man 
on charges of extortion in which 41 criminal acts 
extending over a period of two years were brought 
against him in contravention of a Section of the 
Code which provides that a man can only be tried 
for three ofiences and those committed within a 
period of 12 months, was held bad, and the con- 
viotion was quashed because the provisions of 

8. 637 of the then Criminal P. 0., did not cure it. 
The distinction between that case and the present 
is fairly obvious. The procedure adopted was one 
which the Code positively prohibited, and it was 
possible that it might have worked actual injustice 
to the accused. 

Ib does not appear therefore that the 
Board’s judgment in 5 Rang 53^ gives any 
countenance to the argument that 25 Mad 
61® was wrongly decided. Turning then to 
25 Mad 61® an authority of the highest 
Court binding upon this as on other Courts 
in India, ib appears from the judgment of 
their Lordships that misjoinder, so far as 
it is a misjoinder of a larger number of 
charges than the law permits, is nob an 
irregularity which can be cured under the 
provision of S. 537, Criminal P. C. It is 
true, of course, that in a sense all irregu- 
larities as bei ng departures from or contra. 

9. Emperor v. Chedi, (1905) 28 All 212=2 Or L J 

809=1905 AWN 258=2 A L J 746. 
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ventions of statutory provisions or rules of 
law are illegalities, bub the word ‘irregu¬ 
larity was used in Sec. 537 purposely as 
conveying an idea familiar to the English 
system of Jurisprudence, but it was not 
intended to cure vital defects, defects that 
went to the root of the trial. In 25 Mad 
61® the appellant was tried on an indict¬ 
ment and with no less than forty one acts, 
these acts extending over a period of more 
than two years, and their Lordships were 
of the opinion that the defect in the trial 
was not such as could be cured by the pro- 
visions of S. 537, Criminal P. C. “This” 
their Lordships said 

was plainly in contravention of the Code o! 
Criminal Procedure, S. 234, which provided that a 
person may only be tried for three offences of the 
same kind if committed within a period of twelve 
months, 

and 

their Lordships are unable to regard the dis¬ 
obedience to an express provision as to a mode of 
trialas a mere irregularity. Bach phrase as irregu- 
larlty is not appropriate to the illegality of trying 
an accused person for many different offences at 
the same time and those offences being spread over 
a longer period than by law could have l^en joined 
together in one indictment. The illustration of the 
Section itself sufficiently shows what was meant. 

Lastly their Lordships said : 

But this trial was prohibited in the mode in 
which it was conducted and their Lordships will 
humbly advise His Majesty that the conviction 
should be set aside. 

And it appears to us that it makes no 
difference whether the acts charged are 
fortyone, fourteen or four, provided they 
exceed the statutory number and are not 
covered by the provisions of S. 234 or the 
following provisions relating to the joinder 
of charges; the misjoinder of charges is 
a vital defect in the trial which cannot be 
cured by the provisions of S. 537, Criminal 
P. C. It is quite different from the failure 
to read over the statement of a witness 
which is something merely incidental to 
the trial itself. We do not think it can be 
said that any error which affects jurisdic. 
tion is necessarily a fatal error. For in- 
stance, S. 531, Criminal P. C., deals with 
an error in territorial jurisdiction and in 
certain circumstances cures it. Nor can we 
accept the argument of the Advocate-Gene- 
ral that a misjoinder of charges is not a 
vital defect or fatal error, because it is not- 
mentioned in S. 630, Criminal P, C., which 
refers to irregularities which vitiate pro- 
ceedings. Obviously in the face of the 
Privy Council judgments this Section is not 
exhaustive. For the purpose of this case ib 
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suffices for us to say that we consider the 
Privy Council decision in 25 Mad 61® still 
binds the Courts on the question of the 
misjoinder of charges. 

The learned Advocate*General has not 
been able to draw our attention to one case 
where a High Court has held that a mis. 
joinder of charges is not a vital defect in a 
trial curable under the provisions of S. 537, 
Criminal P. C. In 5 Rang 53’ a case of 
the Calcutta High Court in 8 W E (Or.) 
47^® is referred to and not approved. To 
the contrary effect are four cases 21 Bom 
L R 732,“ 27 Bom L R 1343,* 49 All 
312“ and 34 Bom L R 590.® We therefore 
set aside the convictions and sentences of 
all the accused including Tekumal and 
direct them to be re-tried according to law. 

In giving that direction we do not mean, 
as we have already said, to fetter the dis¬ 
cretion which is normally vested in the 
Crown of deciding whether the prosecution 
should proceed or not. 

B.d./r.k. Retrial ordered. 

10. Queen v. Sheikh Bazu, (1867) 8 W R Cr 47= 

Beng L R Sup Vol Or 760. 

11. Emperor v. Ramnarayan Amatchand, (1919) 6 
AIR Bom 111=52 I 0 481=20 Cr L J 667= 

21 Bom L R 732. 

12. Emperor v. Raman Lai, (1927) 14 A I R All 
223=99 I 0 603=28 Cr L J 171=49 All 312 
=25 A L J 217. 
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Slst March 1938. 

Deccan Agriculturlata’ Relief Act (17 of 
1879), S. 2—Statue agreed to be waived at the 
time of paMing of decree can atill be claimed 
in execution. 

Ati agrioulturisfc judgment*debtoc who at the 
time of passing the decree agrees to waive hie sta¬ 
tus, can be allowed to go back upon the agreement 
and claim all the benefits of an agriculturist at the 
time of exeontion A J R 192b Sind 49 i AIR 
1980 Sind JOandAIR 1935 Bom 

Sunderdas Jethanand — for Appellants. 

Kodumal Xiokbraj for Respondent. 

Dftdiba C* Hehta J.—This is an appeal 
against the order of the learned First Class 
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Sub.Judge, Larkana, passed in execution 
proceedings holding that the appellants, 
who were defendants 2 and 3 in the suit, 
are estopped from raising the plea that- 
they are agriculturists, and consequently 
directing sale of certain immovable pro¬ 
perty through the Court. The order ie 
very short and may be reproduced here in 
toto : 

Heard pleaders. There is a clause In the deoreo 
based on an agreement of the parties that the judg. 
ment-debtoE would not raise a plea of agriculturist 
for the purpose of sending the papers to the Col¬ 
lector for sale of the property. This plea in spite of 
the agreement has been taken and the argument 
of Mr. Siroomal, advocate, based on A I R 1935 
Bom 433^ is that that agreement in the decree has 
no force. 1 am not inclined to agree with him. 
The ruling relied upon by him is distinguishable. 
There it was a case of arrest and it was held that 
the judgment-creditor could not by an agreement 
takeaway the statutory right and thereby defeat 
the policy of the Act. The question involved in 
the present case is however a different one. No- 
where in the Deccan Agriculturists’Relief Act is it 
provided that the immovable property of an agri. 
culturist is to be sold by the Collector in execution 
of the decree. In such a case the agreement entered 
into by the judgment-debtor is legally enforceable. 

I accordingly hold that the judgment-debtor is 
estopped from raising this plea. Objection dis¬ 
allowed. Sale proclamation to issue. 

The facta leading up to the above order 
may briefly be reviewed to atarb with. One 
Gulomal, grandfather of appellant Prem. 
chand and great grandfather of appellant 
Sadoromal (a minor) had mortgaged certain 
arable lands with posaesaion. The mort. 
gagees brought a suit on the mortgage in 
the Court of the First Class Sub-Judge, 
Larkana, being Suit No. 3 of 1933 of that 
Court, claiming Ra. 16,000 with costa and 
interest. During the pendency of the suit, 
Gulomal the mortgagor who was defendant 
1 died. The suit was then compromised ; 
and a consent decree was passed, paras. 3 
and 4 of which are as follows : 

Para. (3) Gulomal, deceased, was not an agrioul* 
turlst and defendants 2 and 3 cannot raise the plea 
of statue for the purpose of getting the sale effected 
tbroDgb the Collector. 

Pars. (4) Defendants 2 and 8 are agriculturists 
and they are not personally liable for the above 
amount. 

As the decretal amount was not paid, the 
deoree-holdera sought execution in which 
the order above reproduced was passed. 
Defendants 2 and 3 referred to in paras. 3 
and 4 of the decree bad insisted that 
according to law the decree should be 

1. Bhankarlal Bansilal v. Baghnnath Das. (1936) 

29 AI B Bom 488=160 I 0 88=87 Bom D R 
778. 
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transferred to the Collector for execution 
because admittedly they were agricultu¬ 
rists. On their behalf reliance was placed 
on the ruling in A I R 1935 Bom 433.^ 
The learned Judge distinguished that ruling 
from the facts of the present case, because 
in the Bombay case the agreement not to 
plead the status of an agriculturist was an 
agreement virtually amounting to waiver 
of the right of the agriculturist not to be 
arrested ; whereas in the present case there 
is no question of arrest of the judgment- 
debtors. Consequently the learned Sub- 
Judge decided that the mortgaged lands 
should bo sold through the Court and not 
through the Collector. Hence, the present 
appeal ; and the only question for determi¬ 
nation is whether the order of the lower 
Court refusing to transfer the decree to the 
Collector for execution is legally maintain, 
able. There is no doubt that the lands to 
be sold now belong to the appellants, who, 
it is admitted, are agriculturists. It may be 
that partly or wholly the lands are theirs 
as heirs of their deceased ancestor, the 
mortgagor Gulomal. The fact nevertheless 
remains that it is their property which the 
decree-holders seek to have sold in exeou- 
tion of the decree. According to the tenor 
of the decree which must be construed 
liberally in favour of these acknowledged 
agriculturists, one of whom is a minor, all 
that the appellants as defendants 2 and 3 
in the suit agreed to was not to raise the 
plea of the status of the deceased Gulomal. 
The agreement appears to relate to the 
status of Gulomal who was by consent not 
to be put forward as an agriculturist and 
not to the status of the appellants. This is 
clear from the fact that defendants 2 and 
3 were by consent speoihcally declared as 
agriculturists. Assuming however for the 
sake of argument that the appellants had 
agreed not to plead their own status at the 
time of the execution of the decree they 
were consenting to, the question resolves 
itself into this : “Whether an agriculturist 
judgment-debtor who at the time of the 
decree agrees to waive his status, cannot 
be allowed to go back upon the agreement 
and claim all the benefits of an agriculturist 
at the time of execution." 

Now in this case the appellants were 
admittedly agriculturists under the decree; 
but even if they had pleaded such a status 
in the suit and their plea had been rejected 
there was nothing to prevent them from 
claiming that status at the time of execu. 
tion. There is the authority of a Full 


&. I. R. 

Bench decision of our own Court on the 
point: 18 SLR 19.* It was held that: 

The definition of an agricalturist in S. 2, Decoan 
Agriculturists’ Relief Act Is not limited to the 
judgment-debtor being an agriculturist at the date 
of the suit or of the decree. 

There is no bar to a judgment-debtor applying 
for the transfer of his decree for execution to the 
Collector under B. 28 of the Rules of the Judicial 
Commissioner’s Court provided the decree is of the 
description falling under the rule. 

A judgment-debtor for the purpose of B. 28 is 
entitled to plead in execution proceedings that he 
is an agriculturist though he has not raised the 
plea before. (Head-note of 18 S L B 19.) 

It may be noted that the above proposi¬ 
tion of law is without reservation. In a 
subsequent Bench decision of this Court in 
AIR 1930 Sind 16* it has been held 
that : 

The legal representative of the judgment-debtor 
is entitled to plead and lead evidence to prove that 
he is an agriculturist even though the judgment- 
debtor had already raised the plea and it was 
decided that he was not an agriculturist. (Head- 
note of A X B 1930 Sind 16.) 

In our opinion the reason for this indul¬ 
gence is not far to seek. As observed by 
Murphy J. in A I R 1935 Bom 433'; 

The object of the Act is well known. It was to 
prevent the peasant proprietors of the original four 
districts losing all their proprietary interest and 
becoming landless day-labourers, or at least no 
more than yearly tenants of the money-lenders. 
All the provisions of the Act are framed to this end 
and its policy is clearly to protect the agricultu¬ 
rist against misfortune, or his own improvidence 
as the case may be. That it is a statute based on 
public policy has been held in several of the cases 
quoted above as in 7 Bom L B 688^ and 8 Bom 
340.® 

Sen J. has also aptly observed in his 
concurring judgment that: 

No Court can neglect or omit the performance 
of the imperative duty cast on it'under the Act on 
the ground that the party for whoso benefit it was 
created waived it. 

Although the insistence on the part of 
the agriculturist judgment-debtor to have 
his land sold through the Collector is not 
in virtue of any of the provisions of the 
Deccan Agriculturists’ Relief Act, it is clear 
that there are other provisions of law the 
object of which is the same as that of the 
Act, viz. to prevent the peasant proprietors 

2. Hariomal v. Hazarising, (1925) 12 A I R Sind 

49=78 I O 583=18 8 L E 19 (F B). 

3. Showkomal v. Jagatmal Tharumal, (1930) 17 

AIR Sind 16=118 I 0 221. 

4. Patho V. Naru, (1906) 7 Bom L R 688. 

6. Shivaram Udaram v. Eondlba Mukbaji, (1884) 

8 Bom 340. 
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of certain districts losing all their proprie. 
tary interest and becoming landless day 
labourers or at least no more than yearly 
tenants of the money lenders. Let us now 
see what provision of law there is with 
regard to transference to Collectors of exe. 
cution of certain decrees. S. 68, Civil P. C. 
reads : 

The Local Government may declare, by notifi* 
cation in the Local Official Gazette, that in any 
local area the execution of decrees in cases in 
which a Court has ordered any immovable pro¬ 
perty to be sold, or the execution of any parti¬ 
cular kind of such decrees, or the execution of 
decrees ordering the sale of any particular kind of 
interest in immovable property shall be trans¬ 
ferred to the Collector. 

The Local Government has issued a 
notification which is embodied in E. 28 
given at p. 134 of the Eules of this Court. 
It reads as follows : 

In each of the revenue districts in the Province 
of Sind the execution of decrees shall be transferred 
to the Collector of that district in the following 
•cases, viz.: 

The execution of decrees ordering the attachment 
or sale of immovable property shall be transferred 
to the Collector of the district in cases where such 
property belongs to a person who is an agricultu¬ 
rist within the meaning of the Deccan Agricultu¬ 
rists’ Relief Act, 1879, and has been specifically 
mortgaged for the repayment of the debt to which 
the decree relates, and the security still subsists. 

Having regard to the mandatory nature 
of this provision of law, it is not open to a 
Court to disregard it by reason of the fact 
that at a time when it was not necessary 
for an agriculturist to claim his status, he 
to the detriment of his own interest had 
given an undertakiDg not to do so at any 
subsequent stage of the suit or execution, 
A money-lender should be prevented from 
frustrating the declared policy of the 
Legislature by somehow securing the con¬ 
sent of an agriculturist to waive the provi¬ 
sion for his benefit when the Legislature 
wants to protect the agriculturist in spite 
of himself. It is therefore against public 
policy to allow a money-lender to enforce 
such an agreement ; and the lower Court 
has erred in giving effect to the agreement 
in the present case by refusing to transfer 
the execution of the decree to the Collector. 
For the foregoing reasons then we reverse 
the order of the lower Court and allow the 
Appeal with costs. 

B.D./B.K. Appeal allowed. 
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Emperor 

V. * 

Balumal Hotchand and others 

Accused. 


Criminal Eevn. Appln. No. 292 of 1937, 
Decided on 2l9t April 1938, to enhance 
sentences passed on accused by Addl. City 
Magistrate, Hyderabad, D/- 10th Septem¬ 
ber 1937. 


(a) Criminal Trial—Appeal— Summary dis- 
mistal—Judge mu*t use independent discretion 
after reading copy of judgment—Failure of 
accused to prosecute appeal—Appeal cannot 
be summarily dismissed. 

A Court canoot dismiss an appeal summarily 
simply because the accused fails to prosecute his 
appeal. The law requires that the dismissal of the 
appeal shall depend upon the exercise by the Judge 
of bis independent and impartial judgment after 
he has read a copy of the judgment and not upon 
the failure of the accused to prosecute his appeal. 

[P 172 0 2] 

(b) Criminal Trial — Alternative charges — 
Conspiracy to commit breach of trust and com¬ 
mission of breach of trust in pursuance thereof 
—Alternative charges of abetting and com¬ 
mitting breach of trust against different accused 
—Conviction should be under one and not both 
charges. 

Where the accused were charged with offences 
in the alternative, with conspiracy to commit 
criminal breach of trust and with committing 
criminal breach of trust in pursuance of that con¬ 
spiracy, and in the alternative, upon the same 
facte, when one of the accused is charged as the 
principal offender with criminal breach of trust 
and the others as abettors, the accused should be 
convicted under one or other of the altornativo 
charges ; they should not bo convicted 


(c) Criminal Trial — Misjoinder — Test of— 
^ot conviction under various charges but trial 
inder different charges vitiates trial. 

The test whether a trial is or is nob bad owing 
;o a misjoinder of charges is not the number of 
)ffenceB with which he has bean charged. The trial 
s bad not because the accused has been wrongly 
jonvicted but because ho has been wrongly tried. 
:b is the multiplicity of charges whioh vitiates the 
irial and prejudices the aooused in • 

HR 1938 S\nd 16i, Bel. on. [P 173 0 3] 

(d) Criminal Trial—Conspiracy to commit 
iffence — Proof of offence going to prove 
:enspiracy— Charges under both in one Inal 
ire valid. 

Special considerations attach to a charge of 
jonspiraoy and things done In pursuance thereof. 
Cn many oases the offence of conspiracy Is only 
irovable by proof of the offences done in pur- 
ioance thereof. If the proof of these offenw can 
tie used to prove the conspiracy, It follows that it 
8 only reasonable, they can be proved as subston. 
five offences against the accused in the same trial. 
3enoe,a person can be charged with offences under 
jonspiraoy and acts done in pursuance thereof as 
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they form part of the same transaction : A I R 
193i Sind 57, Foil.; AIR 1938 P C 130, Rel. on. 

[P 173 C2; P 174 C 1] 

(e) Criminal P. C. (1898), S. 537—Errone* 
ous statement of charge — Distinction from mis* 
joinder—Error is curable. 

There is a distinction between a misjoinder of 
charge and an erroneous statement of a charge 
otherwise lawful. Such error in charge can be 
cured under S. 537 : A I R 1938 P C 130, Rel. on. 

CP 174 0 1] 

Partabrai D. Punwani, Advocate-Gene- 
ral — for the Crown. 

U. B. Chandiramani and D. N. O’Sulli. 
van — for Accused. 

DaYis J. C.— This is a revision applica. 
tion by Government to enhance the sen¬ 
tences passed upon the three opponents, 
one E. A. Gordon, formerly a Station 
Master at Hyderabad, and one Balumal a 
Jamadar of coolies at that station, and one 
Hundomal, the sister's son of Balumal, who 
kept the accounts of the earnings of the 
coolies at the station and himself nominally 
a cooly, who have been convicted by the 
Additional City Magistrate of Hyderabad 
of offences under S. 120-B, Penal Code, 
conspiracy, of criminal breach of trust, 
under S. 406, Penal Code, and abetment 
of criminal breach of trust, S. 406 read 
with S. 109, Penal Code, and sentenced 
to imprisonment till the rising of the 
Court and to fines. Gordon, the Station 
Master, was sentenced to a fine of Es. 1000 
while Balumal, the jamadar of coolies and 
his sister’s son Hundomal the accountant, 
were sentenced each to a fine of Es. 500. 
Gordon, the Station Master, and Balumal 
the jamadar, appealed against their con- 
victions and sentences to the Sessions 
Court at Hyderabad.'Hundomal, the sister's 
son of Balumal and accountant did not 
appeal. It appears from the record that 
Gordon and Balumal wished to withdraw 
their appeals, and the Sessions Judge in 
consequence dismissed them summarily, 
and the point was raised in argument 
before us on behalf of the opponents that, 
as that Court did not adjudicate upon the 
appeals but merely dismissed them sum. 
marily, the accused are entitled under Sec. 
439 (6), Criminal P. C., to show cause 
against their convictions not only on ques¬ 
tions of law but on questions of fact, and 
that the rulings of this Court in 21 S L E 
107^ and 22 S L E 453,® that accused per. 

1. Emperor v. Lukman, (1927) 14 A I B Sind 39 

=98 I 0 49=27 Or L J 1233=21 SLR 107. 

2. Emperor v. Shidoo Mahomed, (1929) 16 A I B 
Sind 26=111 I C 866=29 Or L J 936=22 
SLR 453. 


sons can be heard against their conviction 
in proceedings for enhancement of sentence^ 
only as if the case had come before tho 
Court in its revisional jurisdiction, do not 
apply. 

We think the Sessions Judge was wrong 
when he dismissed the appeals of the 
accused summarily on the ground that the 
accused themselves did not wish to prose, 
cute them. He had before him a criminal 
case and not a civil suit. His proceedings 
were to be controlled by the Criminal Pro. 
cedure Code and not by the Civil Procedure 
Code, and if he had referred to S. 421, 
Criminal P. C., he would have found no 
provision for the dismissal of appeals on 
default of prosecution. He would have 
found that the law requires that before an 
Appellate Court dismisses an appeal sum. 
marily, it shall read a copy of the judg. 
ment, and then, if there is no sufficient 
ground for interfering, it may dismiss thej 
appeal summarily. But, clearly, the law 
requires that the dismissal of the appeal 
shall depend upon the exercise by the 
Judge of his independent and impartial 
judgment after he has read a copy of the 
judgment, and not upon the failure of the 
accused to prosecute his appeal. We can 
have no doubt from the order of the learned 
Judge and the great length of the judgment 
that he did not dismiss the appeal in tho 
manner the law requires. We therefore 
informed the learned advocates for the 
accused that we would hear arguments 
within reason upon the facts. In any case, 
the accused Hundomal had not appealed to 
the Sessions Court. The first and most 
important point raised by the learned advo- 
cate for the opponent Gordon was a point 
of law. He argued that the charge against 
the accused set out on p. 230 of the paper 
book was bad on the ground of misjoinder. 
If he had been successful in his argument 
and could have shown that there was a 
misjoinder, we should have had to set 
aside the convictions and sentences, but wo 
should most certainly have ordered a 
re-trial, though the trial of these accused 
lasted almost for four years, but fortu* 
nately we are not under that necessity. 

We think that the learned Magistrate 
who has dealt most carefully with the 
mass of evidence on record is entirely cor¬ 
rect in his appreciation of the facts of ’ hia 
lamentable case, and we think also that ho 
has understood and correctly applied tbo 
law relating to criminal breach of trtwfc^ 
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and, we think, the charge itself was legal ; 
but whereas in a case of this nature the 
accused were charged with offences in the 
alternative with conspiracy to commit 
criminal breach of trust and with commit¬ 
ting criminal breach of trust in pursuance 
of that conspiracy, and in the alternative, 
upon the same facts, when one of the 
accused is charged as the principal offender 
with criminal breach of trust and the 
others as abettors, the accused should be 
convicted under one or other of the alter, 
native charges ; they should not have been 
convicted under both. For instance, in this 
case, the accused have been convicted upon 
the first charge of conspiracy and upon the 
alternative charge of abetment. We do not 
think that this was right though in effect, 
the accused have suffered no real injury in 
consequence because one sentence has been 
passed for all the offences of which they 
have been convicted. Moreover, as the 
Magistrate has acquitted the accused of the 
offences of criminal breach of trust com. 
mittod in pursuance of the conspiracy, for 
reasons which we think insufficient, and 
we cannot, as a Court of Revision, convert 
this acquittal into a conviction, and as the 
two parts of each alternative charge must 
be read as a whole, we think the proper 
oourse to be to confirm the conviction of 
the accused of the offences under the alter¬ 
native charge and acquit them of the 
offence under the first charge, of which 
they have been convicted. 

We ourselves think it was unnecessary 
for the Magistrate to frame alternative 
■charges, for save that in the first charge 
the offences of criminal breach of trust in 
pursuance of a conspiracy are alleged to 
have continued over a period of three 
years, and in the alternative charge these 
offences are limited to a period of one year, 
presumably in accordance with the Proviso 
to S. 222, Criminal P. 0., the two charges 
in this case really say much the same thing 
in two different ways. In the first charge 
the criminal acts with which these accused 
are charged are set out in the form of a 
conspiracy, and in the alternative charge 
the criminal acts are set out in the form of 
abetment which under S. 107 of the Penu 
Code also includes conspiracy. The learned 
advocate for the opponent Gordon contends 
that, assuming for the sake of argument 
that these charges are alternative charges 
under the provisions of Sec. 236, Criminal 
P. O., yet a charge even in the altOTnative 
nust conform to the provisions of Bs. 233, 
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234, 235 or 239, Criminal P. 0., and that 
in alternative charges, each charge must 
be a legal charge. To this argument, so 
put, we think no proper objection can be 
taken, but when the charges on p. 230 are 
examined in themselves, we see nothing 
that offends against the provisions of Sec. 
233 and the following Sections, or against 
Sec. 222, Criminal P. C. A Bench of this 
Court in a recent case in Cr. Rev. Appln, 
No. 276 of 1937^ has discussed at length 
the question whether a misjoinder of 
charges is or is not fatal to the trial, and 
came to the conclusion that a misjoinder of 
charges is something which the law posi¬ 
tively prohibits and is fatal to the trial, 
and it is to be noted that the test whether 
a trial is or is not bad owing to a mis. 
joinder of charges is not the number of 
offences of which the accused has been 
convicted. It is the number of offences with 
which he has been charged. The trial is 
bad, not because the accused has been 
wrongly convicted but because he has been 
wrongly tried. It is the multiplicity of 
charges which vitiates the trial and pre. 
judices the accused in bis defence. But, in 
this case, each of the alternative charges 
can be brought within the provisions of 
one of those Sections which form the 
exceptions to S. 233, Criminal P. C. 

It is urged that on the first charge, 
which we may conveniently call the charge 
of conspiracy, the accused are charged with 
offences of criminal breach of trust extend¬ 
ing over a period of three years, and this 
must in itself offend against the provisions 
of S. 222, Criminal P. C., where the period 
of such offences is to be limited to one year. 
But special considerations attach to a 
charge of conspiracy and things done in 
pursuance thereof. In many oases, the 
offence of conspiracy is only provable by 
proof of the offences done in pursuance 
thereof. If the proof of these offences can 
be used to prove the conspiracy, it follows 
that it is only reasonable they can be 
proved as substantive offences against the 
accused in the same trial. This question, in 
fact, has been already decided by a Bench 
of this Court in a reported case by which 
we are bound r 28 SLR 119.* But there 
is a very recent judgment of the Privy 
Connoil which is to the same effect • 

8 Chobarxnal Kirmaldas v. Emperor, HeporUd 
in (1938) 26 A 1 B Bind 

i Dnr Mahomed Gbalam Mahomed y. Emperor, 
(1984) 21 A I B Sind 67=1934 Or 0 628=161 
I 0 494=86 Or L J 1887 =28 8 L B 119. 
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the two alternative charges therefore falls 
under S. 239 (d), Criminal P. C., the con. 
spiracy and acts done in pursuance thereof 
forming part of one transaction. We do not 
think that there is much force in a further 
objection taken that as it was the case of 
the prosecution that money was taken at 
intervals of ten days from the coolies, so 
the charge should have alleged separate 
acts of criminal breach of trust at intervals 
of ten days and not at intervals of one 
month ; but though there is oral evidence 
to show that money was taken from the 
coolies at intervals of ten days, there is 
evidence and accounts to show that the 
accounts were kept on a monthly basis and 
payments only disguised as charity were 
made on a monthly basis, so that it was 
proper to charge the accused with criminal 
breach of trust of a sum of Es. 210 month 
by month, rather than of a sum of Ks. 70 
every ten days. But even had it been 
otherwise, we could not have held under 
the circumstances of this case that any one 
of the accused was prejudiced in his trial 
by this multiplication of Rs. 70 by 3. We 
could have only held that there was an 
absence of particularity in the charge 
which was to be regretted, but which was 
an irregularity curable, and in fact cured 
under the provisions of S. 537, Criminal 
P. 0., within the ruling of the Privy 
Council in 174 I C 1® above referred to. 
We distinguish between a misjoinder of 
charges and an error in the statement of a 

charge otherwise lawful. 

As far as the second of the alternative 
charges is concerned, the accused are 
charged with criminal breach of trust or 
abetment thereof, of about Rs. 210 a 
month from April 1931 to March 1932. 
This charge appears to us to fall clearly 
within the provisions of S. 239 (b) read 
with S. 222, Criminal P. C. We think 
therefore that the arguments against the 
conviction of the accused based upon mis- 
joinder must fail, and that any illegality in 
their convictions can be cured by our 
acquitting the accused of all the offences 
with which they are charged, and of which 
they have been convicted on the first of 
the two alternative charges, and confirm¬ 
ing the convictions of all the offences with 
which they have been charged and con¬ 
victed on the second of the alternative 

6. Babulal Choukhani v. Emperor, (1938) 26 

A I R P C 130 = 174 I C 1 = 39 Ct L J 462 

(P C). 


charges. We note also the Government 
resolution which authorizes this applica¬ 
tion for enhancement of sentences refers 
only to offences under S. 406 and S. 406 
read with S. 109, I. P. C. We do not how¬ 
ever wish it to be inferred that we do 
not consider that there is not abundant 
evidence on the record on which the accused 
could not have been convicted of conspi¬ 
racy and criminal breach of trust commit¬ 
ted in pursuance thereof. The second point 
taken by the learned advocates for the 
opponents was that however bad ethically 
the acts of the Station Master may have 
been, they are not offences under the cri¬ 
minal law. (Their Lordships after going 
through the evidence, oral and documentary, 
proceeded.) There remains then only the 
question of sentence. The learned Magis¬ 
trate has given reasons why he considers a 
nominal sentence of imprisonment suffi¬ 
cient, but, with all respect to the learned 
Magistrate, we cannot accept his reasons 
as sufficient. The accused have no claim to 
pity because the trial has lasted long, nor 
do we consider old age in itself mitigation 
of an offence of the nature of which the 
accused have been found guilty. Old age 
should have taught them pity. Nor can we 
see that the death of the son of the accused 
Gordon in an accident during the course of 
the proceedings good ground for mitigation 
of the punishment for an offence marked 
in this case by greed and oppression. We 
interfere but rarely in revision to enhance 
sentences, and only when we consider the 
sentences so grossly inadequate as to make 
them fail of their purpose, and the learned 
advocate has pleaded with us on behalf of 
Gordon on the ground of his ill-health and 
that this trial and these convictions must 
lead the railway authorities to take effec¬ 
tive steps to root out the corruption and 
oppression which the record of this case 
may show exist in this system of cooly 
labour. This may well be so ; and, in our 
opinion, the evidence clearly shows that 
this system as it existed at this particular 
time and place was a vicious system and 
calls for enquiry and appropriate action by 
the railway authorities concerned. But any 
such action will not relieve us of our duty* 
which is to impose upon the accused such a 
penalty as will serve as some deterrent 
against corruption and oppression such as 
this case reveals. The only plea that 
weighs with us at all is the plea, that the 
accused Gordon is suffering from grave 
heart disease, and even so, it influences us 
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only to this extent, that we will instead of 
passing upon the accused a sentence of 
rigorous imprisonment, pass upon him a 
sentence of simple imprisonment. 

We therefore confirm the conviction of 
the accused Gordon of the offence under 
S. 406 read with S. 109, I. P. 0., of which 
he has been convicted, and while main, 
taining the sentence of fine, enhance the 
sentence to one of simple imprisonment for 
six months. We take into account the fact 
that he is old and ill and the disgrace and 
shame which imprisonment of any kind 
for any time must infiict upon him. So far 
as the accused Hundomal, the accountant 
and Balu the jamadar are concerned, we 
confirm their convictions for offences under 
S. 406 and S. 406 read with S. 109,1. P. C., 
respectively, and because we think they 
acted under the infiuence of their co. 
accused Gordon and because they are also 
old men, we will not differentiate between 
their case and his, and we will, while 
maintaining the sentence of fine, pass upon 
them each a like sentence of simple impri. 
sonment for six months, and we enhance 
the sentences passed upon them accord, 
ingly. It is of course open to Government 
at any time before the expiry of the sen. 
tences which we have thought it our duty 
to impose, to exercise their prerogative of 
mercy and release the accused, should they 
wish to do so. We direct a copy of this 
judgment to be sent to the Eailway Board, 
to the Agent of the North Western Bail¬ 
way and to the Chief Secretary to the 
Government of Sind. 

B.D./r.k. Sentences enhanced. 
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LOBO J. 

HiTidu Co-operative Bank — 

Judgment.creditor. 

V. 

Mahadev Kalianji and others — 

Judgment-debtors. 

Exn. Appln. No. 283 of 1937, Decided 
on 20th May 1938. 

Civil P. C. (1908), Sf. 63. 73 — Certain 
decree-helder* applying for execution of de- 
cree in Court of Small Cauoci attoehing oalary 
of jadgment'debtor and roaliaing money ““ 
Other decree.holdera tubfeiiuently applying to 
High Court for execution by attachment of 
aalary—Garnishee sending monthly instalment 
to High Court and discontinuing sending instal¬ 
ment to SmaU Cause Court ■— Former decree- 
holders applying to High Court for rateable 


distribution — Held that they were entitled to 
rateable distribution. 

Certain decree-holders applied for execution of 
the decree in the Court of Small Causes, their 
decrees being of that Court. The Small Cause 
Court attached the salary of the judgment-debtor 
and money was actually being realized by the 
Court. Subsequently other decree-holders holding 
decrees against the same judgment-debtor, having 
applied to the High Court for execution by attach, 
ment of the salary of the judgment-debtor, the 
garnishees began to send the monthly instalments 
to the High Court and discontinued sending instal. 
ments to the Small Cause Court. Thereupon the 
decree-holders executing their decrees in the Court of 
Small Causes filed their application for execution 
in the High Court. It was contended that they 
were not entitled to rateable distribution with 
regard to money received prior to their applica. 
tions being received in the High Court : 

Held that the decree.bolders were entitled to 
rateable distribution along with other decree-hol. 
deis in all the money received in the High Court 
by attachment of the salary of the judgment, 
debtor : A I R 1936 Cal 723 and AIR 1914 
Mad 454, Rel. on; 16 Bovi 683, Disting. 

[P 176 0 1. 2] 

Gobindram Golani, C. M. Shahani and 
Haricharan Jagumal —for Judgment- 
creditor. 

Order.—This is a dispute between vari¬ 
ous decree-holders as to rateable distri. 
bution of certain moneys attached and 
received by the Court in execution of F.C.D. 
No. 101 of 1937 against Devsi Kara. In 
this execution application the judgment- 
creditor attached the salary of one judg¬ 
ment-debtor Devsi Kara in the hands of 
the Karachi Municipality and under the 
attachment various sums of money have- 
been received by the Court from the Karachi 
Municipality on various dates between 12th 
August 1937 and 9th April 1938. Besides 
decree No. 101 of 1937 there were other 
decrees against Devsi Kara and execution 
applications thereunder are execution ap¬ 
plications Nos. 631 of 1937, 1250 of 1937, 
1566 of 1937, 5 of 1938 and 309 of 1938. 
Execution applications Nos. 1556 of 1937 
and 309 of 1938 had been filed by decree- 
holders in the Small Cause Court, Karachi. 
The moneys now realized in Court aro 
therefore also claimed by decree-holders in 
execution applications Nos. 283 of 1937, 
631 of 1937, 1260 of 1937, 1556 of 1987, 

6 of 1938 and 309 of 1938. The decree- 
holders in execution application No. 283 of 
1937 contend that the decree-holders in 
execution application No. 1556 of 1937 are 
not entitled to rateable distribution of 
money received in the Court prior to 30th 
November 1937 and the decree-holders in 
execution application No. 309 of 1938 are 
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not entitled to rateable distribution in res¬ 
pect of money received in Court prior to 
12th January 1938 as execution applica¬ 
tions by these decree-holders were not 
pending in the Court prior to the dates 
referred to. 

Reliance is placed by the learned advo¬ 
cate on behalf of the decree-holders in exe¬ 
cution application No. 283 of 1937 on the 
case in 16 Bom 683.^ It would appear 
however that the case relied upon was a 
decision upon S. 295, Civil P. C., 1882, and 
not a decision relating to the corresponding 
S. 73, Civil P. C. Quite apart from this, 
however, the case is not applicable because 
the facts here are different. The decree- 
holders in execution applications Nos. 1556 
of 1937 and 309 of 1938 had applied for 
execution of their decrees originally in the 
Small Cause Court, their decrees being of 
that Court and the Small Cause Court had 
in execution attached the salary of Devsi 
Kara in the hands of the Karachi Munici¬ 
pality and under these attachments, money 
was actually being received in the Court of 
Small Causes prior to August 1937, When 
however the judgment-creditors in execu¬ 
tion application No. 283 of 1937 applied 
to this Court for execution by attachment 
of the salary of Devsi Kara, the garnishees 
commenced to send monthly instalments to 
this Court and discontinued sending instal- 
ments to the Small Cause Court under the 
attachment levied by that Court. When 
the decree-holders in execution applications 
Nos. 1556 of 1937 and 309 of 1938 became 
aware of this fact, they filed the present 
execution applications in this Court, and in 
these circumstances it would appear that 
they are entitled to rateable distribution 
along with the other decree-holders in all 
the moneys now lying in Court and received 
from the Karachi Municipality between 
12th August 1934 and 9th April 1938. This 
view of the matter receives support from 
the decision of Mitter J. in A I R 1936 
Cal 723^ as will be indicated by the follow, 
ing passage from the judgment of the 
learned Judge. Referring to S. 63 the 
learned Judge says : 

The principle underlying it is the principle of 
convenience, the principle of avoiding multiplicity 
of proceedings, the principle of fair distribution 
and not the principle of exclusion. The distribu¬ 
tion is to be made by the superior Court and if 

1. Nimbaji Tulsitam v. Vadia Venkati, (1892) 16 

Bom 683. 

2. Surendra Kumar Guha v. Jamini Kumar 

Guha, (1986) 23 A I R Cal 723=166 I 0 178 

=40 OWN 1807=1 1» R (1937) 1 Cal 391. 


all the Courts be of the same grade, the distribu- 
tion is to be made by the Court nhich first 
attached the property. 

For this purpose it is the duty of the 
Court of inferior grade or the Court of the 
same grade which had attached last of all 
to send the sale proceeds to the superior 
Court, or if all the Courts are of the same 
grade, to the Court which first attached the 
property and the proceeds so received shall 
be deemed to have been so received on 
behalf of all the Courts in which there had 
been attachments in execution of the 
money decrees prior to the receipt of the 
assets. The decree-holders in all such Courts 
shall be entitled to rateable distribution 
under S. 73. The learned Judge has relied 
upon the judgment of Wallis J. in the case 
reported in 26 M L J 406.® I am therefore 
of opinion that the contention of the judg¬ 
ment-creditors in execution application 
No. 283 of 1937 cannot be sustained and 
that there is no reason to exclude the 
judgment.creditors in execution applica¬ 
tions Nos. 1556 of 1937 and 309 of 1938 
from rateable distribution. 

E.M./r.K. Order accordingly. 

3. Narasimhachaiiarv.Krishnamaohariar, (1914) 
1 A 1 R Mad 454=23 I 0 909=26 M L J 406. 
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Karachi Urban Co-operative Bank Ltd. 

— Judgment-creditor. 

V. 

Mahomedshah Saidullah — 

Judgment-debtor. 

Execution Darkhasfe No. 898 of 1935, 
Decided on 17th May 1938. 

Civil P. C. (Second Amendment Act 9 of 
1937), S. 3—Word ‘suit’ in S. 3 is not confined 
to execution proceedings initiated by presenta¬ 
tion of plaint but also applies to proceedings 
resulting on award. 

The word ‘suit’ In 8. 3 of the Amending Act 9 of 
1937 is not necessarily confined to execution pro¬ 
ceedings which are initiated by the presentation of 
a plaint, but is also applicable to execution proceed- 
ings resulting on an award. The Legislature never 
intended that the word ‘suit’ in S. 3 should be 
used in a restricted sense: A J B 1936 Bom 250 
and AIB 1935 Sind 208, Bel. on. [P 177 C 2] 

Jamaitrai Dal Chaud — 

for Judgment-creditor. 

A. P. FoDseca — for Judgment-debtor. 

Order. — The judgment-creditors in 
this matter held an award against several 
persons, inter alia, Mahomedshah SaiduUah. 
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In November 1935 they applied to this 
Court to enforce the award in execution. 
In respect of Mahomedshah Saidullah they 
prayed for attachment of his salary in the 
hands of the Karachi Municipality. The 
e.pplication for execution was granted and 
the salary of Mahomedshah was attached; 
and in consequence of the attachment asum 
of Bs. 60 was being paid into this Court 
ior the beneBt of the judgment-creditors. 
Later, on 15th September 1936, Mahomed, 
shah Saidulla arrived at an arrangement 
or settlement with the judgment-creditors 
under which it was agreed that Es. 30 and 
not Bs. 60 a month should be attached 
and remitted to this Court under attach¬ 
ment. Mahomedshah has now Bled an 
application purporting to be under Ss. 47, 
151 and O. 21, E. 40. O. 21, E. 58 read 
with S. 141, Civil P. C., the substantial 
part of which reads as follows; 

Aocordlng bo law salary of Ks. 100 cannot be 
attached after 1st June 1937. As there is an award 
decree passed in this case and is not a .<;uit, it is 
prayed that the Court will be pleased to raise the 
attachment on the salary of the opponent. 

Sub-section 1 of S. 60, Civil P. G., has 
been amended by Act 9 of 1937. The salary 
of Mahomedshah is Es. 100 per month and 
if the amendment referred to above is 
applicable to the applicant’s case no part 
of bis salary is liable to attachment. 8. 3 
of the Amending Act however roads as 
follows: 

The amendinents made by S. 2 shall not have 
effect in respect of any proceedings arising out of 
uny suit instituted before Ist day of June 1937. 

It is contended for the applicant that 
the restriction in S. 3 does not apply in 
the present case because these execution 
proceedings do not arise out of any suit 
instituted before 1st June 1937 but out of 
proceedings under the Arbitration Act and 
an award thereunder. The application is 
opposed by the learned advocate for the 
judgment-oreditors who has in his turn 
raised two points (l) that it is not open to 
the applicant to raise the contention that 
he has raised, because of the adjustment 
arrived at between the judgment-creditors 
and the applicant in September 1936; 
secondly, that the applicant’s remedy if 
any, is by a suit and not by such an appli¬ 
cation as he has made. Now the argument 
for the learned advocate for the applicant 
is that the words *suit instituted' in S. 3 
of the Amending Act must be strictly con¬ 
strued and that the restriction contained in 
the Section must be confined in its applica¬ 
tion to suits and not to other proceedings. 

1998 8/38 & 31 
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He has however been unable to satisfy me 
that there is any reason whatever why the 
Legislature should in S. 3 of the Amending 
Act have made a distinction between exe 
cution proceedings arising out of a suit and 
execution proceedings resulting upon ani 
award. Why in respect of the latter S. 2| 
of the Amending Act should have applica-l 
tion, when it has no application in respect! 
of proceedings arising out of a suit. It) 
would appear therefore that the Legislature' 
never intended that the word ‘suit’ should' 
in this Section be used in any restricted! 
sense. In 60 Bom 645^ it was held that the 
provisions of O. 1, E. 8 apply to a petition 
for setting aside an award under S. 14, 
Arbitration Act. In A I E 1935 Sind 208* 
it was held that the expression ‘suit’ in 
S. 16, Provincial Small Cause Courts Act, 
was wide enough to include in its ambit 
an application under Para. 20, Sch. 2, Civil 
P. C., which is not a suit but is required to 
be registered as a suit. I do not think 
therefore that it was the intention of the) 
Legislature that the word ‘suit’ in S. 3 of 
the Amending Act should necessarily be 
confined to a proceeding which is initiated 
by the presentation of a plaint. I accord¬ 
ingly dismiss the application with no order 
as to costs. 

r.m./r.k. Application dismissed. 


1. Abdul Gani Sumar v. Reception Committee of 
the 48th Indian National Congress, (1936) 28 
AIR Bom 250=163 I 0 532=60 Bom 646= 
38 Bom L R 380. 

3. Lokumal y. Dilsher, (1935) 22 A I R Sind 208 
=168 I 0 1102. 
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Lobo J. 

Hariram Dipchand — Plaintiff — 

Judgment-creditor. 

V. 

Baghunath Jethabhai — Defendant — 

Judgment.debtor. 

Suit No. 98 of 1936 and Execution No. 
384 of 1937, Decided on 28th March 1938. 

#(•) Civil P. C. (1908), O. 21, R. 89 — 

Court sale - Judgment-debtor subsequently sel¬ 
ling such property to third person — Though 
judgment-debtor can apply under O. 21, R. 89, 
purchaser from him cannot so apply. 

A judgment-debtor who, after the Court sale, 
transfers his interest In the property sold in 
execution of a decree, retains sufficient ''interest" 
within the meaning of O. 31, B. 89 to allow him 
to apply under the Buie. But the purchaser of 
such properties after Court sale is precluded from 
applying under the Bale x A I R 19S1 Mad 167; 
A I B 1986 All 804 and AIR 1982 Oal 871, Rel. 
on: AI B 2827 All 661, Dieting. fP 179 0 1} 
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(b) Civil P. C. (1908), O. 21, R. 89 — 

Deduction can be allowed only of money 
actually received by decree-holder — Deposit 
made in Court but not accepted by decree- 
holder cannot be said to be received. 

Rule 80 has to be strictly construed and even a 
mistake cannot bo availed of aa justifying a 
departure from tho requirements of the Rule. The 
judgment-debtor cannot be allowed to take credit 
for any amount which he might have deposited 
in Court behind the back and without the con* 
sent of the judgment-creditor and which the 
judgment-creditor has refused to accept. The only 
deduction allowed by the Rule is the amount 
which since the date of the proclamation of sale 
has been actually received by the decree-holder : 
A I li 1933 All 292, Dissent.; Case law referred. 

[P 181 G 1; P 182 C 1] 
(c) Civil P. C. (1908), O. 21. R. 89-Appli- 
cation under R. 90 and alternative application 
under R. 89 — Latter to be considered only if 
former not granted—Deposit made under R. 89 
also conditional—Such application is not main¬ 
tainable. 

Neither the judgment-debtor nor a person inter- 
estedin the property sold can attach any condi* 
tion to his deposit under O. 21, Rule 89 and the 
Court cannot accept the deposit subject to any 
condition or protest '.AIR 1935 Mad 842; AIR 
1930 Mad 921; 30 All 192 and AIR 1932 Cal 
216. Rel. on. [P 182 0 1. 2) 

A judgment-debtor made applications under 
Rr. 90 and 89. The prayer under R. 89 was in the 
first place “ in the alternative. ” It was to be 
taken into consideration only if the first prayer in 
the application which was the main prayer vvae 
not granted, namely if the sale was not set aside 
under R. 90. Further, even this alternative prayer 
was hedged round with conditions. The deposit 
made was to be retained only if the sale was set 
aside. If tho sale was confirmed it was to be 
refunded. The main prayer under B. 90 was 
dropped by the judgment-debtor subsequently : 

Held that the application was conditional and 
hence not maintainable and the date on which 
the application under R. 90 was dropped must be 
taken to be the date on which the application 
under Rule 89 was filed. The application if more 
than thirty days after the date of the sale was 
accordingly time-barred. [P 182 0 1, 2] 

W. Lobo — for Judgment-creditor. 

Dipchand Chandumal — 

for Judgment-debtor. 

Order, — This is an application under 
Order 21. Rules 89. 90 and S. 151, Civil 
P. 0. These execution proceedings arose 
out of Suit No. 98 of 1936 filed by the 
judgment-creditor against the judgment- 
debtor on a mortgage. A final decree was 
passed in the suit on 26th February 1937 
for a sum of Es. 26,609-7-3. On 4th 
March 1937, the judgment-creditor applied 
in execution for sale of the naortgaged pro- 
petty. The sale proclamation was issued 
on lObh August 1937, the sale being fixed for 
24th September 1937. On 21st September 
the judgment-debtor filed an application 

under S. 151, Civil F. 0., read with O. 21, 


R. 83, Civil P. C., praying for postponement 
of the sale, undertaking to deposit imme¬ 
diately a sum of Rs. 5000 towards the 
decretal amount and undertaking also to 
pay a further sum of Rs. 10,000 in October 

1937 and the balance of the decretal 
amount within two months thereafter. 
The application was disposed of ex parte 
on 23id September and the sale was post¬ 
poned to 9th November 1937. On 24th 
September, the judgment-debtor deposited 
a sum of Rs. 5000 towards the decretal 
amount. The judgment-creditor apparently 
came to hear of this and on 24th Septem¬ 
ber presented an application under S. 151, 
Civil P. C., pointing out that O. 21, R. 83 
had no application as the decree was a 
mortgage decree. The judgment-creditor 
prayed that the auction as advertised for 
24th September 1937 should proceed. The 
Honourable Mr. Mehta before whom this 
application came for orders rejected it by 
an order passed on the same date. The 
mortgaged property was sold by auction on 
9th November 1937 and was purchased by 
the judgment-creditor, who had obtained 
leave to bid, for the decretal %.mounb. The 
present application was filed on 9bh Decem¬ 
ber 1937. It sets out alleged material 
irregularities in publishing the sale. It 
further sets out alleged material irregu¬ 
larities in conducting the sale and this part 
of the application concludes with the words: 

It Is submitted that the judgment-debtor has 
suffered substantial injury on account of the above 
irregularities and if the sale is not set aside he 
will be very seriously prejudiced. 

The second part of the application reads 

thus: 

In the alternative it is submitted that in case- 
this Honourable Court is not prepared to set aside 
the sale, on the above grounds, Messrs. Hiranand 
Vensimal on behalf of the judgment-debtor have 
deposited in Court today a sum of Rs. 22.880-1-0 
as purchasers of the said property from the judg¬ 
ment-debtor for Rs. 36,000 being the balance of 
the decretal amount after giving credit for Rupees 
5000 and a further sum of Rs. 1376, being five pet 
cent, of the sale price, which amounts are to be 
refunded to Messrs. Hiranand Vensimal in case- 
the sale in favour of the plaintiff is confirmed. 

The application is signed by Dipchand 
Chandumal & Co., advocates for the judg¬ 
ment-debtor. ” The application came up- 
for hearing before me on 23rd February 

1938 and at this hearing Mr. Dipchand, 
the learned advocate for the judgment- 
debtor, stated that in view of the Provi¬ 
sions of sub-ol. (2) of O. 21, Rule 89 e 
dropped that part of the application whicb 
prayed for the sale being set aside under 
R. 90. The application was opposed on 
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behalf of the judgment-creditor but as no 
objections in writing had been filed on 
behalf of the judgment-creditor his learnbd 
advocate was ordered to do so and the 
hearing was adjourned to 24th February. 
Written objections on behalf of the judg¬ 
ment-creditor were tiled on the following 

day. The first objection reads as follows : 

The application is incompetent inasmuch as it 
has been filed virtually on behalf of the pur¬ 
chasers Messrs. Hiranand Vensimal and not ac* 
tually on behalf of the judgment-debtor. 

Now R. 89 of O. 21 indicates specifically 
who alone may apply under this Rule to 

have a sale set aside. Cl. (1) reads : 

Where immovable property has been sold in 
execution of a decree, any person, either owning 
such property or holding an interest therein by 
virtue of a title acquired before such sale, may 
apply to have the sale set aside .... 

There is no dispute that the sale of this 
property by the judgment-debtor to Hira. 
nand Yensimal was made on 9tb December 
1937 after the sale. The learned advocate 
for the judgment.debtor has produced the 
registered sale deed in Court. In 44 Mad 
554^ a Full Bench of the Madras High 
Court has held that : 

A judgment'dobtor who after the Court sale, 
transfers his interest in the property sold inexecu- 
tioD of a decree retains sufficient ‘interest* within 
the meaning of 0. 21, B. 89 to allow him to apply 
under the Buie. 

But the Full Bench also held that *'the 
purchaser of such properties after Court 
sale is precluded from applying under the 
Rule.’' In 48 All 188^ a Bench of the 
Allahabad High Court held that: 

A judgment-debtor whose property has been 
attached and sold has until the confirmation of 
the sale a right to make an application under 
0. 21, B. 89, Civil P. C., to have the sale set aside 
but he cannot, by selling such property to a third 
party, enable the purchaser so to apply. 

In 49 Cal 454^ it was held that : 

A purchaser of an immovable property from a 
judgment'debtor, subsequent to the sale of the 
same in execution of a decree, cannot apply to 
have the execution sale set aside on deposit under 
O. 21. R. 89, Civil P. 0. 

If the application under O. 21, B. 89 
before me is therefore one by the judgment, 
debtor this first objection raised on behalf 
of the judgment-creditor cannot stand. But 
this is not so; for, if the application with 
which I am now dealing be carefully exa- 

1. Baudaram v. Mamsa Mavutbar, (1921) 8 A IB 
Mad 157=63 I C 937=41 Mad 654=40ML J 
497 (F B). 

S. Fatlma-ul-Hssna v. Baldeo Bahai, (1926) 18 
A 1 B All 204=93 I O 24=48 All 188=24 
A L J 69 (F B). 

8. Saroda Eripa Iiala ▼. ^^rendra Lai Das, 
(1922) 9 A I B Cal 271=68 I 0 209=49 Oal 
484=26 OWN 149. 


mined it becomes at once manifest that so 
f&T as it is an application under O. 21 
R. 89, it is not only virtually an applica! 
Mon by the purchaser but actually one by 
mm. No doubt the application begins with 
the words It is prayed on behalf of the 
judgment-debtor” and is signed at the end 
by Dipehand Chandumal, advocate for 
ludgment-debtor”. But in between the 
application is sharply divided into two 
distinct parts. The first concludes with the 
words ; 

It is submitted that the judgment-debtor has 
suffered substautial injury on account of the 
above irregularities, and if the sale is not set aside 
he will be very seriously prejudiced. 

The second part of the application which 
is the part with which I am now concerned! 
reads ; 

In the alternative it is submitted that in case 
this Honourable Court is not prepared to set aside 
the sale on the above grounds, Messrs. Hiranand 
Versimal on behalf of judgment-debtor have depo¬ 
sited in Court today a sum of Rs. 22,880-1-0 as 
purchasers of the said property from the judgment- 
debtor for Bs. 35,000 being the balance of the 
decretal amount after giving credit for Bs. 6000 
and a further sum of Bs. 1375 being 6 per cent, of 
the sale price, which amounts are to be refunded 
to Messrs. Hiranand Versimal in case the sale in 
favour of the plaintiff is confirmed. 

There can be no donbt that this part of 
the application is one on behalf of Hira¬ 
nand Yensimal, the purchaser. It sets out 
in clear terms that the deposits of Rupees 
22,880-1-0 and Rs. 1375 have been made 
by Hiranand Yensimal as purchaser of the 
said property from the judgment.debtor. 

It further sets ont that these amounts are 
to be refunded to Messrs. Hiranand Yensi¬ 
mal in case the sale is confirmed. It is true 
that the words "on behalf of the judgment- 
debtor” have been added, but this makes 
no difference. The person depositing is 
Hiranand Yensimal as purchaser and if 
the sale is not confirmed the deposit is to 
be returned to Hiranand Yensimal. The 
words "on behalf of the judgment-debtor” 
can in these oirenmstanoes only mean "for 
the benefit of the judgment-debtor”. I feel 
DO donbt whatever that the only interpre- 
tation that can be placed npon this part of 
the application is that it is an application 
made by Hiranand Yensimal who pnrohas. 
ed the property in question from the 
judgment-debtor after the sale. Such an 
application cannot, under the provisions of 
B. 89, be entertained and the Rule has 
been so interpreted by the authorities to 
which reference has been made above. It 
is worthy of note that this very objection 
was raised by the Deputy Registrar of this 
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Court when the application was originally 
filed on 9th December 1937 aa will appear 
from his endorsements on the reverse of 
the application. The learned advocate for 
the judgment-debtor appears to have suc¬ 
cessfully evaded the difficulty so far as the 
admission of the application is concerned 
by adding the words “on behalf of judg¬ 
ment.debtor” in the second part of the 
application. The learned advocate for the 
judgment-debtor did not fail to appreciate 
this position and was constrained to rely 
on the case in 49 All 839,^ the head-note 
of which reads as follows : 

Certain judgment-debtors whose property had 
been sold in execution of a decree executed a mort¬ 
gage of the property, and then the mortgagees and 
themselves by means of separate applications paid 
into Court the amount needed to get the sale set 
aside, one party tendering approximately two- 
thirds and the other one-third. 

Held that there was nothing illegal in payment 
being made in this way; the two payments should 
be treated as one and as being the payment of 
the judgment-debtors. 

Afc first sight it would appear that this 
is an authority very much in favour of the 
judgment-debtor but that it is entirely dis¬ 
tinguishable, and that it can be of no assist¬ 
ance to the judgment-debtor is indicated 
in the following sentence which appears at 
the end of the judgment : “The amendment 
of the Rules by the rule making powers has 
made the point raised in this case clear.” 
At p. 1441 of Mulla’s Civil Procedure Code 
the rules framed by the Allahabad High 
Court under O. 21, Civil P. C., are set out. 
Under the heading “Rule 89” the following 

appears : , ,, 

In sub-r. (1) of this rule for the words ^any 
person . . . before such sale,” read the words “the 
judgment-debtor, or any person deriving title 
through the judgment-debtor, or any person hold¬ 
ing an interest in the property”. 

It is not necessary to elaborate the point. 
R. 89 as it appears in the Civil Procedure 
Code is not in force in Allahabad. What is 
in force there is R. 89 with the amendment 
referred to in the Allahabad High Court 
Rules set out at p. 1441 of Mulla’s Civil 
Procedure Code. According to the Allahabad 
High Court Rules, a person who has acquir¬ 
ed an interest from the judgment-debtors 
in the property sold even after such sale 
would appear to be entitled to apply. The 
case reported in 49 All 839* is thus clearly 
distinguishable. The application under 
O. 21, R. 89 being thus an application not 
only virtually but actually by Hiranand 

1. Madhuri Baran v. Bishambhat Nath, (1927) 
14 A I R All 661=102 I 0 471=49 All 839= 
26 A L J 676. 


Vensimal, the purchaser of the property 
from the judgment-debtor after the date 
o^ the sale, this application must on this 
ground alone be dismissed. But other objeo. 
tioDs have been raised and as this matter 
has been argued before me so strenuously 
by the learned advocates for the opposing 
parties, it is obvious that one or other of 
them will take this matter on appeal or 
revision to the High Court and it appears 
to me proper in these circumstances to dis¬ 
pose of all the objections. The second objec¬ 
tion raised on behalf of the judgment- 

creditor reads as follows : 

The application is incompetent as the full 
amount shown in the proclamation has not been 
paid into Court. The full amount was Rupees 
27,752-8-6 whereas the amount deposited was only 
Bs. 22,880-1-0. 

What is to be deposited in order that an 
application under R. 89 of O. 21 should be 
successful, is clearly set out in the Rule : 

(a) For payment to the purchaser, a sum equal 
to 6 per cent, of the purchase money, and 

(b) for payment to the decree-holder, the amount 
specified in the proclamation of sale as that for 
the recovery of which the sale was ordered, less 
any amount which may, since the date of such 
proclamation of sale, have been received by the 
decree-holder. 

In this case 5 per cent, amounts to Rs. 
1376. The amount shown in the sale procla- 
mation is Rs. 26,614-15-3. This makes a 
total of Rs. 27.989-15.3. The deposit actually 
made is Rs. 1375 and Rs. 22,880.1.0 making 
a total of Rs. 24,255-1-0. But credit is 
claimed for the sum of Rs. 5000 deposited 
in Court by the judgment-debtor on 24th 
September 1937. The learned advocate for 
the judgment-debtor argues that including 
the sum of Rs. 6000 referred to above the 
deposit made under R. 89 amounts to Rs. 
29,255-1-0 which is considerably over the 
amount required to be deposited. The 
learned advocate argues the deposit of Rs. 
5000 was made by the judgment-debtor. 
It is idle to contend that he should have 
paid Rs. 5000 twice over. What was the 
point of depositing Rs; 5000 more than 
was actually deposited when the sum of 
Rs. 5000 had already been paid in by the 
judgment-debtor and was lying in Cotwfe 
available to the judgment-creditor. But the 
requirement of R. 89 is clear and specific. 
Five per cent of the purchase money has to 
be deposited for payment to the purchaser 
and for payment to the decree-holdw the 
amount specified in the proclamation of 
sale less any amounts which may since the 
date of such proclamation of sale have been 
received by the decree-holder. It appears 
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to me thab H. 89 has to be very strictly 
construed. The rule is intended to confer a 
special benefit on a judgment.debtor whose 
immovable property has been sold in eze. 
cution of a decree. There is a chance that 
at a Court auction his property may have 
been sold at an undervalue. To enable the 
judgment.debtor to obviate such a dis. 
advantage to him the Eule entitled him to 
have the sale set aside by deposit of the 
amounts specified in the Rule. The judg- 
meht-debtor cannot be allowed to take 
credit for any amount which he might 
have deposited in Court behind the back 
and without the consent of the judgment- 
creditor and which the judgmenb-creditor 
has refused to accept. The only deduction 
allowed by the Eule is the amount which 
since the date of the proclamation of sale 
has been received by the decree-holder. 
Authority is not wanting in support of my 
interpretation of the Eule. In 46 Bom 171® 
it was held that; 

The proTisions of O. 21, R. 89 being a con¬ 
cession allowed to the judgment'debtot must 
be strictly complied with in order to enable the 
judgment* debtor to obtain the advantage of the 
concession. 

To the same effect are the remarks of a 
Bench of our own Court in 22 8 L E 82.® 
At page 89 Eupchand A. J. C. states : 

A Court auction is not a voluntary contract 
between the vendor and the vendee which may be 
broken at the will of either party. It is held in 
pursuance of statutory powers, and can be set 
aside only on certain conditions. If those^ condi¬ 
tions do not exist or are not otherwise availed of, 
the sale must be confirmed. 

The words "received by the decree- 
holder” in R. 89, sub-cl. (l) (b) have been 
strictly construed in 23 Bom 723^ where it 
was held : . ^ ^ 

Ths words in Cl* (b) of B. 310*A» ClTil P* C., 
amendecl hj Act 5 of 1894, ‘less any amount 
which maj", sinoc ths dats of such proclamation 
of sale, havd been received by the decree-holder’ 
contemplate an actual receipt of the amount by 
the decreo^holder. A mere payment of the sale- 
proceeds into Court does not satisfy the require¬ 
ments of the Section. 

Section 310-A referred to in this ruling 
corresponds to O. 21, R. 89 of the present 
Oivil Procedure Code. In 25 Bom Jj R 446 

6. Manaji Kaverji v. Aramita, (1929) 9 A I B 

Bom 193 = 63 I 0 89 = 46 Bom 171=28 

Bom L B 847. , 

6. Shewakram Gutdinomal v. Ghulam 8hah, 

(1997) 14 A I R Sind 226 = 106 I 0 440 = 29 

8LB82. „ , 

7. Trimbak Barayan v. Bamohandra Narsingrao, 

(1899) 28 Bom 798=1 Bom L B 216. 

8. Totaram Cbanllal v. Ohhotaram Mottram, 

(1928) 10 A I R Bom 299 = 78 I 0 464 = 26 

Bom L B 446. 


it is held that the phrase "any amount 
which may .... have been received by the 
decree-holder” in Cl. (b) of O. 21, R. 89, 
Oivil P. C,, means "money actually received 
by the decree-holder, and does not include 
payment of sale proceeds into Court." In 
AIR 1933 All 155® it was held that: 

In order to avail himself of the provisions of 
R. 89, the judgment-debtor must bring himself 
strictly within its purview and must fulfil all the 
conditions required by it. 

He could not take advantage of the fact 
that other sales had taken place on the 
same date and that auction.purchasers had 
deposited amounts and claimed credit for 
those sums and deduct the same from the 
amount which he offered to pay. In 39 Mad 
429^® it was held that: 

Order 21, Rule 89, Civil P. C., is in the nature 
of an indulgence to judgment-debtors; and a judg¬ 
ment.debtor who wishes to take advantage of its 
provisions must strictly comply with the same, 
by paying all the amounts as directed by theBule, 
less any amount that may have been paid by him¬ 
self, and he cannot take credit for any amount 
paid by a co-judgment-debtor who has not joined 
him in the application;and according to the Buie, 
credit can be taken only for any amount that may 
have been actually or constructively received by^ 
the decree-holder and not for one which, having 
been deposited could have been received by him, 
had be been minded to do so. 

A contrary view appears to have been 
taken by the Allahabad High Court in 
55 All 200.'^ The facts in that case how¬ 
ever were somewhat different and in any 
event with all respect to the learned Judges 
of the Allahabad High Court, I am not 
prepared to follow this ruling in preference 
to the decisions of the Bombay and Madras 


Sigh Courts to which reference has been 
nade. In the case before me the judg- 
nent-debtor had so to say surreptitiously 
ieposited the sum of Es. 5000 in Court 
igainst the decretal amount. The judgment- 
creditor on coming to know had refused 
[0 accept the amount. The money lay in 
Jourt and could have been attached by any 
verson in execution of a decree against the 
udgment-debtor, or before judgment by 
iny person having a claim against the 
udgment.debtor and filing a suit against 
lim. To my mind it can by no means be 
aid that this amount of Rs. 5000 had been 
received’ by the judgment-creditor since 

9. Mannu Nalk v. Mathura Prasad, (1983) 20 
A I B All 166 = 148 I 0 127 = 66 All 128 = 
1932 A li J 1107. 

0 M. Karunakara Menon v. M. Krishna Meson, 
(1916) 8 A I B Mad 717=97 I 0 969=89 Mad 

429=28 M L J: 269. ^ 

1. Ahmadi Begam v. Ishaq Muha mma d, (1988) 
20 A I B AU 292=146 I 0 872=66 AU 200 = 
1983 A LI 76. 
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the date of the proclamation of the sale 
within the meaning of R. 89 so as to enable 
the judgment-debtor to take credit for this 
amount in connexion with an application 
under R. 89. As I have stated above, R. 89 
has to be strictly construed and even a 
mistake cannot be availed of as justifying 
a departure from the requirements of the 
Rule. In A I R 1934 Lah 790^- it was held: 

Whore the decretal amount is wrongly stated 
in the proclamation of sale through mistake as 
being less than the original decretal amount, the 
judgment-debtor cannot be allowed to take advan¬ 
tage of such a mistake. Therefore if he deposits 
the amount less than the decretal amount taking 
advantage of such a mistake ho does not comply 
with the provisions of R. 89. 

In 26 Cal 449^^ at page 450, Full Bench, 
a judgment, debtor was held not to have 
complied with the provisions of the Rule, 
though his failure to do so was the result 
of a mistake in calculation by an officer of 
the Court. Now in the present case I have 
held that the application under O. 21, R. 89 
is one by Hiranand Vensimal, but even 
if the application were by the judgment- 
debtor himself I bold that he has failed to 
comply with the provisions of O. 21, R. 89 
in respect of the deposits he had to make 
under that rule and that for this reason as 
well the application must bo dismissed. 
The last objection urged on behalf of the 
judgment.creditor reads as follows : 

The application is incompetent inasmuch as the 
application hied on 9th December 1937 was condi¬ 
tional. If the application be treated as one filed 
yesterday (33rd February 1938), it is submitted it 
is out of time. 

The prayer under R. 89 of O. 21 is in 
the first place “in the alternative.” It is to 
be taken into consideration only if the first 
prayer in the application which is the main 
prayer is not granted, namely if the sale is 
not set aside under B. 90. Further, even 
this alternative prayer is hedged round 
with conditions. The deposit made is to be 
retained only if the sale is set aside. If the 
sale is confirmed it is to be refunded to 
Messrs. Hiranand Vensimal. Now this is 
surely not a kind of application contem. 
plated by R. 89 of O. 21. In 68 Mad 972.^^ 
Full Bench, it was held : 

Neither the judgmont-debtoi nor a person inte- 
rested in the property sold can attach any condi- 
jbion to his deposit under 0. 2L, R. 89, Civil P. C., 

12. Mt. Uda Bat v. Bam Autar Singh, (1934) 

21 A I R Lah 790=164 I C 641. 

18. Ohundi Charan Mandal v. Banke Behary Lai, 

(1899) 26 Cal 449=3 0 W N 283 (P B). 

14. L. A. Krishna Ayyar v. Arunacbalam Cbdttiar, 

(1935) 22 A I R Mad 842 = 168 I C 207 = 68 

Mad 972=69 M L J 349 (P B). 
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and the Court cannot accept the deposit subject to 
any condition or protest. 

The cases in 53 Mad 943^® and 30 All 
192,^® on this point were followed. To the 
same effect is the ruling in 35 C W N1056.^^ 
It is further worthy of note that the prayer 
under R. 89 was an alternative prayer sub. 
sidiary to the main prayer under R. 90. The 
main prayer was dropped by the learned 
advocate for the iudgment.debtor only on 
23rd February 1938, and it is argued with 
considerable force that this must be taken 
to be the date on which the application 
under R. 89 was filed, even assuming the 
application is one by the judgment-debtor; 
that the application is thus more than 
thirty days after the date of the sale and 
is accordingly time-barred. I hold that the* 
judgment, creditor is entitled to succeed on 
this objection as well, even if it be held 
that the application under B. 89 is one by 
the judgment-debtor. I accordingly uphold 
the objections raised to this application on 
behalf of the judgment-creditor, dismiss 
this application with costs, and confirm the 
sale on payment of poundage fee. 

D.s./r.k. Application dismissed. 


15. Kummakutty v. Neelakandan Nambudri, 
(1930) 17 A I R Mad 921 = 128 I C 509 = 63 
Mad 943=59 M L J 893. 

16. Tuhi Ram v. Izzat Ali, (1908) 30 All 192=6 

A L J 253=1908 A W N 77. 

17. Nurjahan Kbatun v. Asia Kbatun, (1932) 19 

A I R Cal 216=136 I 0 478=36 OWN 1066. 
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Lobo J. 

In the matter of Seth Moosaji Amiji 

Misc. No. 334 of 1937, Decided on 29th 
March 1938. 

Trusts Act (1882), S. 34 — Summary nature 
— Question of conversion of trust property — 
Separate suit is better — Proceedings under 
S. 34 are not proper. 

Proceedings in an application under S. 34 are 
intended to be summary and the Court would not 
be exercising a proper discretion if It disposed of 
matters of such vital importance as involving the 
conversion of the entire trust property, especially 
when there is no question of emergency : 28 Mad 
443, Set. on ; AIR 1924 Bom 252, Expl. and 
Disling. [P 184 C 2; P 186 0 1] 

Fatehchand Asudamal — for Applicant. 

Bewachand V. Thadani— for Opponents. 

Order. — This is an application under 
S. 34, Trusts Act, which arises in the fol¬ 
lowing way : One Badruddin Budhabhoy 
died in the year 1924 leaving considerable 
property moveable and immovable. Ho 
also left very large debts. In 1926 a suit 
was filed for administration of the pro¬ 
perty of the deceased being Suit No. 523 of 
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1926 of this Court. The suit terminated in ^ 
a decree which is dated 2l3b June 1927 * 
and which embodied a scheme for the 
administration as a trust of one of the pro¬ 
perties belonging to the deceased Badrudin 
Budhabhoy, namely plot No. 26, Sheet 
D-1 in the jail quarter of the City of 
Karachi with buildings thereon measuring 
782 sq. yards. Under the decree the pre. 
sent applicants were appointed trustees. 
The trustees were required under the trust 
scheme to have the property transferred 
in their name in the Government records. 
They were required to appoint a managing 
trustee. The scheme provided that the 
income of the property after payment of 
all outgoings was to be utilized in paying 
a sum of Es. 100 monthly to four benefi¬ 
ciaries, members of the family of Badrudin 
Budhabhoy and the balance, if any, to cer¬ 
tain charitable institutions mentioned in 
the scheme. The trustees have been car- 
■rying on the trust since 1927 and with 
regard to their management of the trust, 
nothing has been or can be said. They 
have published printed yearly and biennial 
reports of their management of the trust 
and of the accounts thereof. It would 
appear however that in the course of years, 
the trust property has depreciated and 
deteriorated in spite of the fact that be- 
tween August 1927 and December 1937 the 
trustees have expended sums amounting to 
nearly Es. 2700 on repairs. At the same 
time the income from the trust property 
has been proportionately reduced. It has 
eome down from Es. 4072-8-0 in the year 
1928-29 to Es. 2083-7-6 in the year 
1936.37. 

In these circumstances the trustees have 
filed the present application under Sec. 34, 
Trusts Act. The application states that 
fhe trust property has deteriorated and 
depreciated in the course of years and that 
the income therefrom has been proportion, 
ately reduced; that the costs of substantial 
repairs to the property are estimated to be 
Tfe. 16,000; that the present value of the 
•property would be about Ks. 40,000 ; that 
the trustees hold in their hands, apart 
from the immovable property referred to, 
-seourities which are likely to realize a sum 
of Es. 10,000; it is pointed out in the 
application that the tenure upon which the 
property is bold is unfavourable because 
thongh the lease is one from Government 
■for 99 years in perpetuity, yet it provides 
for the enhancement of land rent after 
aaoh period of 20 years; that at present 
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the laud rent payable is 5 annas per eq,' 
yard and that in 20 years hereafter it will 
be 10 annas per sq. yard. Part 10 of the 
application reads thus; 

The trustees therefore pray that permission may 
be given to them to convert the property now in 
trust and purchase another rent producing pro- 

petty to carry out the purposes and objects of the 
trust. 

The four beneficiaries referred to above 
oppose the application of the trustees in no 
uncertain terms. They contend that the 
property in question was the family dwel¬ 
ling house and that the four beneficiaries 
who belong to the family of the deceased, 
two of them being his sons and the remain¬ 
ing two his widows, have all along been 
residing in this property. They further 
contend that this property is an extremely 
valuable property situated as it is in the 
Napier or Jail quarter of the city of 
Karachi where the value of property is 
very high; that this is a residential quarter 
where they have been residing for many 
years and that in these circumstances it 
would be highly prejudicial to them to have 
to vacate their family residence and seek 
residence elsewhere. Mr. Eewachand how. 
ever who appears for the beneficiaries was 
unable to indicate any provision in the 
decree in Suit No. 523 of 1926, which 
embodies the scheme, under which the 
beneficiaries were given the right of resi. 
deuce in the trust property or in any part 
thereof. It has also been contended on 
behalf of the beneficiaries that the pro¬ 
perty can be substantially repaired so as to 
become a thoroughly good rent-earning 
property for something like Es. 10,000 to 
Es. 12,000 and as the trustees actually 
hold this money or a very large part of it, 
there is no reason why that money should 
not be utilized in renewing the property 
in the manner indicated instead of sel- 
ling it. But a more serious point which has 
been raised by the learned advocate for the 
beneficiaries is that this is not a matter in 
which the Court should act under the pro¬ 
visions of S. 34, Trusts Act. He contends 
that the question involved upon which the 
trustees have sought the directions of the 
Court is one of difficulty and importance 
and one which it is not proper for the 
Court to dispose of in an application under 
8. 34, the procedure connected with which 
is of a summary nature. In support of his 
contention the learned advocate bad drawn 
my attention to the case in 18 Mad 443 

1. lo re Madrsa Doveton Truk Food, (1806) 16 

Had 448. 
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at p. 444. This ^as a case under Sec. 34 
Trusts Act, and the judgment of Subra- 
mania Ayyar J. therein is entitled to very 
considerable weight. The question involved 
in that case was the investment of a sum 
of Rs. 8700 which the trustees held over 
and above two lakhs of rupees which under 
the trust deed they were required to keep 
intact as principal. The trustees had applied 
under S. 34 for the directions of the Court 
to enable them to apply the sum of Rupees 
8700 upon the repairs of certain buildings 
and premises held by them under the 
Trust. The learned Judge rejected the ap¬ 
plication quoting as his reason the words 
of Vice-Chancellor Sir William Page-Wood 
in (1860) 1 J & H 142^ at p. 143, where the 
Vice-Chancellor said: 

My reason for nob giving an express opinion is, 
that the case goes into details, with v»hich the 
Court cannot effectually deal, without having a 
superintending power and being informed by affi¬ 
davits ; whereas, under this statute, the facts 
must be taken to be as they are stated in the 
petition of the trustees, who take the risk of mis¬ 
statement and the Court has no means of exercis¬ 
ing any controlling power over the subject-matter. 

Subramania Ayyar J. then proceeds : 

For similar reasons, it appears to me that the 
present is not a case in which I can authorita* 
tively advise and direct the trustees to lay out the 
money referred to in the petition on repairs, which 
it is alleged, the buildings stand in need of. 

The learned Judge thereafter proceeds to 
point out that the proper course for the 
trustees is to institute a regular suit. He 
states : 

I am therefore inclined to hold that theproposed 
expenditure could, on the Court being satisfied of 
its necessity, be sanctioned, if the matter comes 
before it in the form of a suit In its original 
jurisdiction. 

The learned Judge accordingly left the 
trustees to file a plaint if they should be 
so advised to do. In the case before me the 
matter is even more serious than the one 
referred to in the judgment of Subramania 
Ayyar J. in the case referred to. Here 
there is the question of selling the trust 
property and investing the proceeds and 
other trust money in another property, 
which is a far more serious question than 
whether a sum of Rs. 8700 should or 
should not be expended on effecting repairs 
to trust property. For the applicants, my 
attention has been invited to several rulings 
of the Bombay High Court which estab- 
lish the proposition that a Court has power 
in the exercise of its extraordinary juris¬ 
diction to go beyond the express provisions 

2. Id re Barrington’s Settlement, (1860) 1 J & H 

142=29 LJ Ch 807=6 Jur (n s) 1073=128 

R R 813=8 WR 577. 
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of the trust instrument in cases of emer¬ 
gency or in cases not foreseen or provided 
for by the author of the trust. The learned 
advocate argues that it may be that the- 
scheme contained in the decree in Suit No. 
523 of 1926 does not reserve the power to 
the trustees to sell the trust property but 
he argues that this is a case of emergency, 
a case which was not foreseen or contem- 
plated at the time the scheme was drawn 
up and sanctioned by the Court, and that 
the circumstances which have arisen call 
for the exercise of the Court’s extraordi¬ 
nary jurisdiction. In 25 Bom L R 610® 
Mulla J. states as follows : 

That the High Court of Bombay has this juris, 
diction is beyond all doubt. This jurisdiction was 
recognized in 25 Bom 353^ where Sir Lawrence 
Jenkins sanctioned the sale of a minor’s interesV 
in Hindu joint family property. It was also re* 
cognized in 43 Bom 519^ where Marten J. sanc¬ 
tioned a sale by trustees of immovable property 
vested in them. But this jurisdiction is of an 
extremely delicate character and has to be exer- 
oised with the greatest caution. "The principle” 
as observed by Romer, L J in (1901) 2 Ch SSl^ at 
p. 543 "seems to be this that the Court may, on an.- 
emergency do something not authorized by the 
trust. It has no general power to interfere with - 
or disregard the trust ; but there are cases where 
the Court has gone beyond the express provisions 
of the trust instrument, cases of emergency, cases 
not foreseen or provided for by the author of the 
trust, where the circumstances require that some¬ 
thing should be done.” But the Court will not in- 
the exercise of its extraordinary jurisdiction sanc¬ 
tion an unauthorized change of investment pro¬ 
posed on the mere ground that it will be to the 
advantage of the beneficiaries : (1903) 1 Cb 956.^ 

Id the present case there can be no doubk 
that the matter on which the directions of 
the Court are sought by the trustees is a 
matter of difficulty and of great importance. 
It involves the conversion of the entire- 
trust property. The action which the trus- 
tees propose to take and for which they 
asked the directions of the Court is stoutly 
opposed by the beneficiaries. There is no| 
real question of emergency nor are tbe^ 
circumstances in this case similar to thosej- 
in 43 Bom 519® wherein an emergency had{ 
arisen, namely the depreciation of the entire 

3. P. D. DeSouza v. K. R. Daphtary, (1924) IL 

AIR Bom 262=87 I C 230=25 Bom L R 

610. 

4. In re Manilal Hargovan, (1901) 25 Bom 353= 

8 Bom L R 411. 

5. In re Shitinbai Metwanji, (1919) BAIR Bom- 

119=49 I 0 882=43 Bom 519=21 Bom L R 

41. 

6. In re New’s Settlement, (1901) 2 Ch 684—70 

L J Ch 710=60 W R 17=86 L T 174. 

7. In re Tollemacbe, (1903) 1 Ch 956=72 L J Ch 

639=88 L T 670=61 W R 697 ; affirming . 

(1903) 1 Ch 457=72 L J Ch 226=61 W R- 

668=88 L T 13. 
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trust property by a substantial portion 
thereof being acquired by the Bombay 
Improvement Trust. In these circumstances 
it appears to me that it would not be proper 
for the Court to accede to this application 
under S. 34 made by the trustees. Proceed, 
ings in an application under Section 34 are 
intended to be summary and the Court 
■would not be exercising a proper discretion 
if it disposed of matters of such vital im¬ 
portance in a summary manner when it is 
open to the trustees at all times to hie a 
regular suit. For these reasons I reject the 
application under S, 34, Trusts Act. There 
will be no order as to costs. 

B.d./r.k. Application rejected. 

A, I. R. 1938 Sind 185 

Haveliwala and Lobo JJ. 

Ahmedbux Sujawal and others — 

Appellants. 

V. 

Balchand Menghraj — Respondent. 

First Appeal No. 27 of 1935, Decided on 
25th May 1938. 

Contract Act (1872), S. 74—Penal clause— 
On construction of decree, clause in it held 
penal—Executing Court held bad power to 
relieve against penalty even though decree 
was on award. 

The amount which was found due under a decree 
was Rs. 5600. This included a sum of Rs. 850 
compound and penal interest provided for in the 
original document as penalty. The decree provided 
that if the amount less the penalty was paid in 
certain instalments the debtor would be allowed a 
rebate of this amount of penalty imposed in the 
original document between the parties. In default 
of the payment of instalments the defendant would 
be liable to pay the whole sum of Rs. 5600: 

Held that there was clearly a penal clause: 
A I B 19Si Bom 370 and A I B 1929 Sind 98, 
Expl. and Dieting. [P 186 C 2) 

Held further that the executing Court as a 
Court of equity had the power to relieve against 
the penalty, even if the decree was one on award : 
AI B 1934 Bom 370, Foil.; AIR 1928 Mad 193, 
Hot foil.; AIR 1936 Sind 140, Dieting; AIR 
2933 All 252; AIR 1931 Sind 42; AIR 1924 Pat 
38? and AIR 1922 Bom 170, Ref. tP 187 0 1] 

8underdas Jethanand — for Appellants. 

ThaDwerdas Isardas — for Respondent. 

Lobo J.— This is an appeal against an 
order passed by -the learned First Class 
Bnb.Jndge, Larkana, in execution proceed, 
ings arising out of Suit No. 49 of 1930 of 
hig Court. The respondent in this appeal 
held an award decree against the appellants 
passed on 6th January 1931. The terms of 

that award decree are as follows: 

That the defendants do pay to the plalnlifl a 
nm of Rs. 6600, but if they pay Re. 4760 as under, 
In instalments and on due dates, they are only 
bound to this amount of Bs. 4760 and the plain* 
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tiS will only be entitled to receive Es. 4760. Fortha 

defendants will have rebate. 
If the defendants commit default in payment ol 

I? ® defendants will not be 

entitled to the rebate. Interest on the above 

amount should run at eight annas per cent, per 
mensem from 19th December 1930 till the date of 
recovery. If the defendants do not pay any instal. 
ment on due date, they should pay Rs. 6600 with 
interest at the rate of twelve annas per cent, per 
mensem. 

In the same way the undermentioned mortgaged 
property should remain liable for the payment of 
the above amount and in case the money is not 
paid, the plaintiS has the power to recover his 
amount with interest by way of execution either 
by getting the mortgaged property auctioned or 
from some other property or from the defendants 
personally, whichever the plaintiS prefers. If the 
defendants pay any amount to the plaintiS before 
the due date the plaintiS is bound to receive it and 
on receipt of the moneys, the interest should cease 
to run on that amount. The above mentioned 
rebate is allowed from the compound interest and 
penal interest shown in the document so that the 
defendants may be able to pay the amounts ol 
inetslments on the dates shown in proper way. If 
they do not make proper compliance, they will not 
be entitled to the rebate. 

The first iostalment uuder the decree 
was of Bs. 2300 and was payable od Slst 
January 1931. It was paid. The second 
instalment under the decree was of Bs. 2450 
and interest. This was payable on 1st 
August 1931 and was not paid. Before that 
date however the opponents bad applied to 
the Court for extension of time for the pay. 
ment of the second instalment. Notice had 
been issued of this application to the res¬ 
pondent and the order of the Court on the 
application made on 9th October 1931 is as 
follows: 

If I extend the time for payment of the instal¬ 
ment till the next kharif season the plaintiff will 
stand to lose Rs. 860 as shown in the decree. I 
however grant time to the defendants to pay the 
amount under O. 34, R. 4, Civil P. 0., on 16tb 
February 1932 subject to the condition that they 
would be liable to pay Rs. 860 in addition. 

It is clear from this order that extension 
of time for payment of the second instal¬ 
ment was granted to the appellants till 
16th February 1932 sabjeot to their paying 
the additional earn of Rs. 860 bat not sub¬ 
ject to their paying an enhanced rate of 
interest provided by the decree. The appel¬ 
lants before 16th February 1932 paid the 
entire amount of the second instalment 
provided in the decree with interest. They 
had made payments of Rs. 900 on 26th 
January 1932, Rs. 1100 on 13th February 
1932 and Rs. 624.7-0 on 16th February 
1932 making in all R6.-2624.7.0 which was 
equivalent to the amount of the second 
instalment with interest op to 16th Febru¬ 
ary 1932. It appears that some months 
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later the appellants applied for an order of upon the case in 36 Bom L R 798 = 58 


the Court relieving them from the payment 
of the sum of Rs. 850 referred to in the 
order of the Judge dated 9th October 1931. 
The order on this application which is 
dated 27th iNIay 1932 reads thus: **I don’t 
think I can go behind the decree. Rejected 
with costs.” 

On 30th June 1934 the respondent applied 
for execution of the decree against the 
appellants. In that execution application 
he claimed from the appellants a sum of 
Rs. 1104.12-0 the greater part of which 
consisted of the Rs. 850 referred to in the 
decree and in the order of the Judge dated 
9th October 1931 and the higher rate of 
interest provided in the decree. Objections 
were filed to the application by the appel- 
lants, the main objections being (l) that 
the Court should relieve the appellants 
from the payment of the sum of Rs. 850 
and interest as this constituted a penal 
provision ; and (2) that the appellants were 
agriculturists. The order of the learned 
Judge on the execution application is dated 
6th April 1935 and reads thus: 

The two orders of my predecessor are quite clear. 
He has never excused the default clause. The same 
defence raised to this application therefore cannot 
be permitted. The other objections raised have no 
substance. Objections disallowed. 

It is against this order in execution pro. 
ceedings that the present appeal has been 
presented. The learned advocate who argued 
the appeal has raised three points before 
us: (1) he contends that the lower Court 
failed to exercise a proper discretion in not 
relieving the appellants from what was a 
penal provision in the decree of which 
execution was sought; (2) that the learned 
Judge of the lower Court failed to consider 
the fact that his predecessor had by his 
order dated 9th October 1931 already 
relieved the appellants from the payment 
of the higher rate of interest provided in 
the decree and had granted an extension of 
time on condition of the payment of a sum 
of Rs. 850 only ; and (3) that the learned 
Judge of the lower Court erred in summa- 
rily rejecting the other objections raised by 
the appellants specially the objection as to 
their being agriculturists. 

For the respondent it has been argued 
that there was no penal clause in the 
decree; that all that the decree provided 
for was the payment of a certain sum of 
money with certain concessions available 
to the appellants in the event they paid 
certain instalments on certain dates ; and 
he has relied in support of his contention 


Bom 610.^ No doubt the document which 
the learned Judges in that case were deal, 
ing with was one which provided for pay- 
ment of a particular sum followed by a 
condition allowing to the debtor a concea. 
slon; but each case must be decided on its 
own facts and it does not appear to us 
after a perusal of the case referred to by 
the learned advocate that the decree in 
that case corresponds in any manner in its 
terms with the decree in the case before 
us. Reliance was placed on the case in 23 
SLR 375,^ but the decision in this case 
also turned on the special terms of the 
decree. The decree in the present case, it 
appears to us, is not one which provides 
for the payment of a certain sum of money 
followed by a condition allowing the debtor 
a concession. The decree must be read as a 
whole and so read it amounts to this: Rs. 
5600 is the amount which is found due. 
This includes a sum of Ra. 850 compound 
and penal interest provided for in the ori¬ 
ginal document as penalty; if the amount 
leas the penalty is paid in certain instal. 
ments the debtor will be allowed a rebate 
of the amount of penalty imposed in the 
original document between the parties. That 
this so-called rebate is a provision in 
terrorem is clear from the final words of 

the decree which read: 

Thus above-mentioned rebate is allowed from 
the compound interest and penal interest shown 
in the document, so that the defendants may be 
able to pay the amounts on the date shown in 
proper way. If they do not make proper compli¬ 
ance, they will not be entitled to the rebate. 

We are of opinion that we have here 
very clearly a penal clause. The next ques- 
tion that arises then is whether the Court 
executing the decree had the power to 
relieve against the clause. The learned 
advocate for the appellants has drawn our 
attention to a series of cases in which 
Courts in the exercise of their equitable 
jurisdiction have granted relief against 
penal clauses in decrees. Reference in par¬ 
ticular has been made to the cases in 65 
All 33 4,^ 25 S L R 279,* 2 Pat 906^ and 

1. Barjorji Shapurji v. Madhavlal Jesingbhal, 

(1934) 21 A I R Bom 370=162 I C 575 = 58 

Bom 610=36 Bom L R 798. 

2. Dayaram Gidumal v. Nablbnx, (1929) 16 

AIR Sind 98=116 I C 577=23 8 L R 375. 

3. Mohl-uddin v. Mt. Kashmito Bibi, (1933) 20 

A I R All 262=142 IO 419=65 AU 334 (FB). 

4. Hotchand Tolaram v. Ptemchand, (1931) 18 

AIR Sind 42=131 1 0 710=26 SLR 279. 

5. Mb. Nand Rani Kuer v. Durga Dass Natam, 

(1924) HAIR Pat 387=82 I 0 606=2 Pat 

906=6 P L T 401. 
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46 Bom 463.® In these cases, some of which 
relate to conseot decrees and others to 
decrees in invitum, relief has been granted 
by the Court in respect of penalty clauses 
contained in decrees. It has been contended 
for the respondent that this being a decree 
on an award, the executing Court had no 
power to alter the terms of the award and 
relieve against any penalty, and in support 
of this proposition the learned advocate for 
the respondent has relied on the case in 
A I E 1935 Sind 140^ and the case in 
51 Mad 157.® We do not think how¬ 
ever that the case in A I E 1935 Sind 
140^ has any application as that was a 
case of an award outside the Court under 
Sch. 2, Para. 20, Civil P. C. It is true that 
in 51 Mad 157,® it is held that relief 
against forfeiture on default of payment 
incurred under decrees other than consent 
•decrees, cannot be granted by a Court in 
•execution: but, we prefer to follow the deci¬ 
sion of the Bombay High Court in 36 
Bom L E 798^ where Beaumont C. J. says: 


There is no general principle of equity that the 
Court can relieve a party in default in respect of 
money payments whenever the Court thinks it 
just so to do. Courts of equity will in cases which 
'have become well defined relieve against the 
rigours of the common law and for the purpose of 
'this case two beads of relief are relevant. A Court 
of equity will relieve against a penalty, and will 
also refuse to enforce strictly stipulations as to 
time where it is satisfied that the parties them¬ 
selves did not intend those stipulations to be acted 
■upon strictly. Those two matters are dealt with in 
this country by Ss. 65 and 74, Contract Act, and 
■unless the present case can be brought un^t one 
of those heads, in my judgment, the Court has no 
ipower to relieve the respondents from the conw- 
quencesof their failure to carry out strictly the 
'terms of their agreement. 


Now, in the case before U8, as already 
stated we have held that the provision for 
the payment of Es. 850 is a penalty and it 
appears to us therefore that as a Court 
of equity the lower Court had the power to 
Telieve against the penalty and in the cir. 
cumstances of the case should have dtmo 
Bo. It appears to us therefore that in this 
view of the matter the order of the lower 
Court cannot be sustained. In so far as it 
grants the execution application in respect 
of the higher rate of interest provided by 
4he decree, the learned Judge acted illegally 

■6. Narsinha Gopal v. 

AIR Bom 170 = 64 I C 670=46 Bom 468- 

38 Booi Xj B 1388« A%t \jr 

t. Gangaram Khemslogh j 

=64 H D J 816. 


because that higher rate of interest had 
already been relieved against by the order 
of the Court dated 9th October 1931, In so 
far as the learned Judge ordered execution 
to proceed in respect of the amount of 
Es. 850, it appears to us that he erred in 
refusing to relieve the appellants from 
what was clearly a penalty clause. The 
appellants had paid interest at a reasonable 
rate for the period of extension of time 
which they enjoyed. The respondent had 
sufficient security for his money and in 
these circumstances the learned Judge 
should have relieved the appellants from 
the penal clause without any compensation 
to the respondent. In so far as the learned 
Judge refused to consider the plea of the 
appellants that they were agriculturists, the 
learned Judge was again in our opinion 
wrong. We accordingly reverse the order of 
the lower Court and dismiss the execution 
application filed by the respondent. TVe 
think that the proper order as to costs in 
this matter will be that each party should 
bear his own costs. Order accordingly. 

D.S./r.k. Order reversed. 
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Dadiba C. Mehta and Lobo JJ. 

Vazirmal Kewalram and others — 

Appellants. 

V. 

Makran Coast Steam Navigation Co. 

Ltd. — Eespondents. 

First Appeal No. 11 of 1934, Decided on 
3th October 1937. 

Companiei Act (1913), S. 184—Signa¬ 
tories to Memorandum of Association are 
deemed to have agreed to become members— 
Fact that no shares are allotted to them and 
that they have ceased to be treated as mem¬ 
bers for considerable time doesnot relieve them 
From liability of being placed on list of contri- 

sutories. . xv , » 

Signatories to the Memorandum ol the Aesoola- 
tion of a company become the first members of 
ihe Company as from the date of Incorporation 
nentioned In the Registrar’s certificate. They 
ire deemed to have agreed to become membera of 
,be Company and on Its registration are to bo 
mtered as members in its tej^sUr ot memUn. 
3ut neither this entry nor the allotment of shares 
s a condition precedent. Each subscriber at onM 
)y Bubsoriblng Irrevocably agrees to take from the 
3ompany the number of shares 
ili slE&atora unleei all its share capital baa been 
Plotted to other persons. The fact that no s^rw 
^e allotted to him and that 

reated as a member lor a considerablo time does 
lot relieve him from l^abUity and he Is lUbta to 
M placed on the list ol oontributorUs. (P 188 0 Ij 

KunJanmol Dayaram — for Appellants , 

FahlajBiogbB. Advani —for Respondents , 
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Lobo J.—This is an appeal under Sec. 
202, Companies Act, against an order of 
the learned Rupchand B., A. J. C., in the 
liquidation proceedings relating to a Com¬ 
pany called the Makran Coast Steam Navi¬ 
gation Co. Ltd, The learned Judge while 
settling a list of contributories under Sec. 
184 ordered that the present appellants 
among others should be included therein. 
This Company was registered on 20th 
November 1929. The Memorandum and 
Articles of Association and a declaration of 
their willingness to be directors were 
signed by the present appellants among 
others on 19th November 1929. The 
learned Judge who held that the appellants 
were liable to be placed on the list of con- 
tributories set out the following proposition 
of law as the ground of bis decision: 

Ifc is well settled that signatories to the Memo¬ 
randum ot Association of a Company become the 
first members of the Company as from the date of 
incorporation mentioned in the Registrar's certi¬ 
ficate. They are deemed to have agreed to become 
members of the Company and on its registration 
are to be entered as members in its register of 
members. But neither this entry nor the allot¬ 
ment of shares is a condition precedent. Each 
subscriber at once by subscribing irrevocably agrees 
to take from the Company the number of shares 
placed opposite bis signature unless all its share 
capital has been allotted to other persons. The 
fact that no shares are allotted to him and that 
he has ceased to be treated as a member for a con. 
siderable time does not relieve him from liability. 

The learned Judge proceeded to quote in 
support of this proposition of law a num- 
her of authorities referred to mainly in 
Halsbury’s Laws of England. The learned 
advocate who appeared for the appellants 
was asked by us whether or not he contro¬ 
verted the position of law as set out by 
the learned Judge. He did not attempt to 
controvert that legal position but argued 
instead that whether or not the proposi- 
tion of law was correct, he attacked the 
order of the learned Judge on the ground 
that the appellants bad as a matter of fact 
surrendered the shares they had taken up 
and that surrender had been duly accepted 
by the Directors of the Company under the 
powers conferred upon the Directors by 
Art. 103 of the Articles of Association. On 
this ground he argued the appellants were 
ifreed from all liability as share-holders and 
‘their names had been wrongly included in 
the list of contributories settled by the 
learned Judge. Art. 103 of the Articles of 
Association of the Company refers to the 
general powers of Directors and includes 
the power 

to accept from any member, on such terms and 


condibions as shall be agreed, a sarrender of his 
shares or an; part thereof. 

The learned advocate for the appellants 
however has been wholly unable to satisfy 
us that the appellants at any time surren- 
dered their shares or that any such surrender 
was at any time accepted by the Direc. 
tors of the Company. The learned advocate 
referred us in support of his contention to 
Exs. 32/24 and 32/23. The first of these is 
a letter addressed to the Directors of the 
Makran Coast Steam Navigation Go. Ltd. 
by three of the present appellants in which 
they state that for the reasons mentioned 
in the letter, they are unable to allow their 
names to be associated with the Company 

as Directors. The letter concludes : 

Under the circumstances, you will please call a 
meeting and pass a resolution to the above efiect, 
otherwise we shall be obliged to take legal steps as 
advised. 

Exhibit 32/23 is a reply to the above 
letter by Sonalkar & Co., the Managing 
Agents of the Company, in which they 
state : 

Your letter of the 22nd instant addressed to the 
Directors of this Company will be placed before 
the next meeting of those Directors who, on 
account of their qualifications, are now competent 
to transact business on behalf of this Company. 

These letters are dated 22nd and 24th 
January 1930 and the learned advocate for 
the appellants has been unable to point to 
anything on the record which would show 
that any such meeting of Directors was 
held or any resolution was passed at any 
meeting of the Directors accepting any 
surrender of shares by the signatories of 
Ex. 32/24. On the contrary it is clear from 
the record that Rughnath Sonalkar, one of 
the firm of the Managing Agents, definitely 
stated before the liquidator that no meet¬ 
ing of the Directors of the Company vyas 
ever held. The learned advocate next relied 
upon the evidence of Rughnath Sonalkar 
who was examined as a witness in the pro¬ 
ceedings before the learned Judge. He has 
stated in his evidence : 

Wc held a meeting of the Directors after 24th 
January 1930; three or four Directors were present 
then. We had four Directors then; two of them 
were Sonalkars and the other two were Ladharam 

Jeoomal and Jhamandas Khubohand.We 

decided to release all the four Directors from their 
liability to pay for the shares. Vazirmal was one 
of those who was released from his liability. 

This is directly contradictory to the 
statement made by the witness before the 
Official Liquidator. No documentary evi¬ 
dence has been produced in support of the 
statement, and we cannot for a 
therefore accept a statement of this kind. 
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comiDg from the mouth of a witness such 
as Eughnath Sonalkar who along with his 
brother Dattatraya has been described by 
the learned Judge of the Court below as 
“two inexperienced raw and penniless 
youths.” There is therefore in our opinion 
no substance in the contention put forward 
by the learned advocate for the appellants. 

The learned advocate next contended 
that the appellants are absolved from 
liability on the shares they took up by rea¬ 
son of the provisions of S. 156, Companies 
Act. He has however been unable to satisfy 
us that S. 166 has any application to the 
case of the appellants. Whatever may be 
said with regard to their having ceased to 
be Directors of the Company, they never 
ceased to be members of the Company and 
in any case they cannot be held to be past 
members’ who had ceased to be members 
for one year and upwards before the com¬ 
mencement of the winding up. Lastly, the 
learned advocate for the appellants has 
contended that in any event appellant 
Basarmal has been wrongly included in the 
list of contributories as he was not even 
served with a notice of the proceedings 
before he was so included. Quite apart 
from the question whether it is open to 
appellant Basarmal to raise this question 
at this stage, the learned advocate for the 
appellants has been unable to show us from 
the record that appellant Basarmal was 
not served with notice of the proceedings 
in the lower Court. In our opinion there is 
no substance whatsoever in this appeal 
which we accordingly dismiss with costs. 

d.s./r.e. Appeal dismissed. 


A. I. R. 1938 Sind 189 
Rupchand Biuaram j. C. and 
L oBO A. J. C. 

Hussain Baksh Imam Baksh and others 

— Appellants. 


Muhammad Musa Muhammad Tayab 
and others ~~ Respondents. 

First Appeal No. 2 of 1936. Decided on 
12th July 1937, against decree of First 
Class Sub. Judge, Shikarpur, D/- 12th Goto- 


Courl-feet Act (1870). S. 7 M (c) ■««* 

Sell. 2. Art. 17 (6)-Compromue during p^n- 
ifft’ minority between edult member* of f^Uy 

W pertiUon - Preliminery decree 

lo partition by mete* end 

along In joint potooMion—Suit hy 
loeUrmtion that proUmfaa^ dec^ 
retiee end for pertition-Suit felU under S. 7 

iv) (c) end Sch. 2. Art. 17 (6). 


In a suit for partition of property court-fee is 
to be determined solely on the consideration of 
the cause of action as stated In the plaint. A 
denial by the defendant that the plaintiff was not 
in joint possession at the date of suit does not 
alter the character of the suit : 6 S L R 72 and 
6 S L B 74i, Rel, on, [p 539 q gj 

Plaintiffs alleged that during their minority 
their brothers and sisters, who were adults, entered 
into a collusive compromise with defendant, who 
was their uncle, by which a much larger share of 
the property was to be given to the defendant 
than what he was entitled to according to law. 
But they said that only a preliminary decree bad 
been passed in that suit and no partition by metes 
and bounds bad been effected. They contended 
that they were still in joint possession of the pro¬ 
perty and brought a suit praying for two reliefs : 
( 1 ) for declaration that the previons compromise 
and the preliminary decree passed thereon were 
inoperative and not binding upon them, and ( 2 ) 
for partition of the property which was in their 
joint possession according to law : 

Held that as regards ffrst relief the suit fell 
under S. 7 (iv) (c). The second relief fell under 
Art. 17 ( 6 ) of Sch. 2. As the plaintiff contended 
that they were in joint possession of the property, 
it was open to them to put such value as they 
thought proper under S. 7, Cl. (iv) (c) : 8 Cal 757, 
Bel. on. (P 190 0 1 ] 

Dipchaod Chandumal — for Appellant. 

Partabrai D. Punwani, Advocate General 

— for the Crown. 

Rupchand Bilaram J. C. — The only 
point with which we are at present con¬ 
cerned is whether the suit falls within the 
purview of S. 7, 01. (iv) (c), Court-fees Act, 
and Art. 17 (c) of Sch. 2 of the Act or of 
S. 7, 01. (v) of that Act. Now, it is well 
settled that in a suit for partition of pro¬ 
perty, court-fee is to be determined solely 
on the consideration of the cause of action 
as stated in the plaint. A denial by the 
defendant that the plaintiff was not in 
joint possession at the date of suit does not 
alter the character of the suit: 6 8 L B 
72* and 6 S L R 74.® In such a case if the 
defendant is able to establish his defence 
that the plaintiff was not in joint posses¬ 
sion of the property which was the subject 
matter of the suit, the plaintiffs cause of 
action as laid fails and his suit is liable to 
be dismissed unless he is permitted to 
amend the plaint and pay the additional 
court.fee. In the present case, the plaintiffs 
have alleged that they are in joint posses- 
sion of the property in suit. Their case is 
that daring their minority their brothers 
and sisters, who were adults, entered into 
a collusive compromise with defendant 1, 

1. Manghanmal v. Tolaram, (1919) 6 B It B 79= 

3 Yoaif ▼. Ohnlam Hotmln Easslm, (1913) 

6 8 L B 74=16 I 0 771. 
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who is their uncle, by which a much larger 
share of the property was to be given to 
defendant 1 than what he was entitled to 
according to law. But they say that only a 
preliminary decree has been passed in that 
suit and no partition by metes and bounds 
has up to now been eflfected. They contend 
that they are in joint possession of the 
property and have brought the present suit 
praying for two reliefs: (1) for a declaration 
that the previous compromise and the pre¬ 
liminary decree passed thereon are inope- 
rative and not binding upon them, and (2) 
for partition of the property which is in 
their joint possession according to law. 

Now so far as the first part of their case 
is concerned, it is a suit for a declaration 
and at most for an additional prayer for 
consequential relief, flowing from such 
declaration, namely that the contesting 
defendant be prohibited from asking the 
Court to give effect to the preliminary 
decree by effecting a partition by metes 
and bounds in accordance therewith. So 
far as that relief goes, the suit clearly falls 
under S. 7 (iv) (c). The second relief claimed 
by the plaintiffs for partition of the pro¬ 
perty, which is in their joint possession in 
accordance with the ordinary law appli¬ 
cable to the circumstances of the case, 
clearly falls under Art. 17 (6) of Sch. 2. 
One of the earliest cases on the ques- 
tion of court-fee payable by a plaintiff 
seeking partition of property which is in 
joint possession is 8 Cal 757.* In that case 
Garth C. J. has said : 

If the plaintiff’s suit had been to recover pos¬ 
session of, or establish his title to, the share 
which he claims in the property, he must have 
paid an ad valorem stamp-fee upon the value of 
that share. But, as I understand, he is already in 
possession of his share, and all that he wants is, 
to obtain a partition, which is merely, as ex¬ 
plained by the learned Judges in 4 0 L R 418,* to 
“obange the form of his enjoyment” of the pro¬ 
perty, or, in other words, to obtain a divided, 
instead of an undivided share. It seems to me 
impossible to say what will be the value to the 
plaintiS of this change in the nature of his pro¬ 
perty .... It was quite right, of course, for 
the purpose of jurisdiction, to be guided by the 
value of the property in suit, but the amount of 
the stamp* fee is governed by a different principle. 

These observations equally apply to the 
present case, and the plaintiffs’ contention 
that as they are in joint possession of the 
property in suit it is open to them to put 
such value as they think proper under S. 7, 

3. Kirby Churn Mitter v. Annath Nath Deb, 

{1882) 8 Cal 757=11 C L R 95. 

4. Rajendro Loll Gossami v. Shama Churn 

Lahori, (1880) 5 Cal 188=4 C L R 418. 


Cl. (iv) (c) must be upheld. This appeal 
is therefore allowed. It is held that the 
court-fee paid on the plaint is a proper 
court.fee. The learned trial Judge is directed 
to take the suit back on his file and dispose 
of it according to law. This order is how¬ 
ever without prejudice to the trial Court 
going into the question whether or not the 
plaintiffs were in joint possession of the 
property at the date of the suit or not. As 
the respondents have not appeared, costs 
will be costs in the cause. 

d.s./r.k. Appeal allowed. 

A. I. R. 1938 Sind 190 
Davis J. C. and Lobo J. 

Bhojraj Pheroomal 

V. 

Abdul Waheed. 

Criminal Ref. No. 48 of 1938, Decided 
on 4th April 1938, made by First AddL 
Sessions Judge, Sukkur, D/. 31-1-1938. 

Bombay Public Conveyances Act (7 of 1920)» 

S. 24 —For conviction under S, 24 it must be 
proved that when the unlicensed driver was 
driving he was driving public conveyance for 
use as such—It is not sufficient to show that 
accused is licensee of public conveyance and 
that he permitted it to be driven by driver who 
is not licensed. 

To ooDviot an accused under S. 24 it is not 
sufficient merely to show that the accused is a 
licensee of a public conveyance and that he per¬ 
mitted it to be driven by a driver who is not 
licensed: it must be shown that when this un¬ 
licensed driver was driving, he was driving a publio 
Conveyance for use as such. 8. 24 does not mean 
that if the licensee of a public conveyance himself 
takes his family out for a treat or permits an 
unlicensed driver to take his family out fora treat, 
an offence is committed; for. the public convey¬ 
ance is not then used for the purpose of public 
conveyance at all. It is used for the purpose of 
private conveyance. [P 190 0 2; P 191 0 1] 

Davis J. C.—This is a reference to u» 
by the First Additional Sessions Judge of 
Sukkur recommending that the conviction 
of one Mamtazali for an offence under S. 24, 
Bombay Public Conveyances Act 7 of 1920, 
to a fine of Rs. 10 be quashed. The learned 
Judge is of the opinion that the conviction 
is wrong because the Magistrate has taken 
the test whether the accused should be 
convicted or not to be simply whether the 
driver of a public conveyance was or was 
not a licensed driver, whereas the proper 
test is whether the public conveyance was 
used as such at the material time. Now to 
convict an accused under S. 24 of the Act, 
it is not sufficient merely to show that the 
accused is a licensee of a public convey¬ 
ance and that he permitted it to be driven 
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by a driver who is cot licensed; it must be 
shown that when this unlicensed driver 
was driving, he was driving a public con¬ 
veyance for use as such. S. 24 reads : 

Any licensee of a public conveyance who shall, 
when the same is used (or the purpose of a public 
conveyance, permit any person to act as driver 
thereof other than a driver duly licensed under 
this Act, or who shall, when such conveyance is 
used for the purpose aforesaid, permit the same to 
be drawn by a horse other than a horse for which 
a license is in force under this Act, shall be 
punishable with fine which may extend to fifty 
rupees. 

The material words in this case, we 
think, are “when the same is used for the 
purpose of a public conveyance". The Sec- 
tioD does not mean that if the licensee of a 
public conveyance himself takes his family 
out for a treat or permits an unlicensed 
driver to take bis family out for a treat an 
offence is committed, for, the public con. 
veyance is not then used for the purpose of 
public conveyance at all. It is used for the 
purpose of private conveyance. It is not 
being plied for hire or for carrying members 
of the public for hire. It is used by a 
private individual for his private purposes. 
In this particular case it is the case of the 
driver, which there seems no reason to 
doubt, that the horse was sick and at 11 P. M. 
on the night in question he was driving 
the horse to the horse doctor. Apparently 
this plea did not avail him in another case 
in which he was charged as a non.licensed 
driver with driving a licensed public con- 
veyance. But in this case we are concerned 
only with the case of the licensee. We 
think the learned Sessions Judge was right 
when he says that this conviction of the 
accused cannot be sustained. We therefore 
set aside the conviction and order the fine 
imposed upon the accused to be refunded. 

R.M./r.k. Conviction set aside. 


A. L R. 1938 Sind 191 
Davis J. C. and Dadiba C. Mehta J. 
Gustad Bahrain Irani — Applicant. 

V. 

Dr. A. Said — Opponent. 

Civil Sevn. Appln. No. 117 of 1937, 
Decided on 17th May 1938, from order of 
Judge, Small Cause Court, Karachi, D/- 

18th December 1937. 

Karachi Small Cauce Coiirta Act (4 of 1929), 
S. 24—Scope — Security should not be eacea- 
aive or punitive. 

The purpose ol 8. S4 U to allow tbeCourt power 
to demand such security as to ensure the prompt 
Inititutlou by the applicant of bis suit and as a 
proof that he U in earnest. The security can he 


fixed in such a sum as will test the good faith of 
the applicant and induce him to do that which 
the bond requires, so that he and bis surety mav 
be free of the liability which the bond imposes. 
This can be done within the provisions of the Sec¬ 
tion but excessive or punitive security cannot be 
demanded : AI R 1937 Sind 253, Ref. 

[P 191 C 2; P 192 0 1] 

W. Lobo — for Applicant. 

Fatehchand Assudomal —for Opponent. 

Davis J. C.—This is a revision applica¬ 
tion against an order of the Judge of the 
Small Cause Court, Karachi, under S. 24, 
Karachi Small Cause Courts Act, 1929, in 
which the Court direofced the applicant to 
give security in the sum of one lakh of 
rupees for the stay of a suit of ejectment 
against him, the Judge being of the opi¬ 
nion that the application to stay the suit 
was mala fide and therefore, according to 
him, punishable by a punitive order as to 
the security to be furnished under S. 24 
of the Act. But we do not think it was 
contemplated that the security demanded 
under S. 24 would be such as to render this 
Section inoperative and it is clear that to 
demand under the circumstances of this 
case a security of one lakh of rupees would 
debar the applicant from filing his suit at 
all. For, in the ordinary way an applicant 
could not find security for a lakh of rupees. 
The purpose for which this security is to 
be given under 8. 24 has been discussed by 
this Court in the case in 30 S L K 221^ and 
there it is made clear that the Court can¬ 
not refuse to stay a suit merely because it 
is thought that the application made under 
S. 24 is made for the purpose of delay. 
There this Court has explained that the 
bond itself is intended to provide against 
delay and that the security to be given is 
to be determined not only having regard to 
the probable costs, but also having regard 
to the value of the property. Clearly thej 
purpose of that Section was to allow the 
Court power to demand such a security ac 
to ensure the prompt institution by tht 
applicant of his suit and as a proof that he 
was in earnest. Therefore, the order .^ty 
security under 8. 24 can be for a Is 
amount but it cannot, we think, be 
excessive amount and we think in the^ ^ 
cumstances of this case in view of ggg 
that the monthly rental of the prop? j ggl. 

Rs. 76, the security of a lakh of £ a All 
demanded is excessive though the 1 A h\J 
valu e of the building may be ^ 

1. Kersondas Shamji v. Devohand Anai^ ^ 

94 A IB Bind 168=169 I 0 2*8* 

331. ^ 


( 
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half lakhs. We think the security should 
be reduced from one lakh to Rs. 10,000. 
That, we think, would be a sufficient incen¬ 
tive to the applicant to institute his suit 
without delay — and we are informed that 
it was instituted without delay—and act as 
a deterrent against frivolous applications. 
The purpose of the security demanded 
under S. 24, according to the words of the 
Section itself is the institution of the suit 
without delay. In any case, the security 
can be fixed in such a sum as will test the 
good faith of the applicant and induce him 
to do that which the bond requires, so that 
he and his surety may be free of the liabi. 
lity which the bond imposes. This can be 
‘done within the provisions of the Section 
but excessive or punitive security cannot 
be demanded. We think therefore the 
order of the learned Judge should be modi¬ 
fied, as we have said, and the revision 
application to this extent allowed. Order 
accordingly. No order as to costs. 

d.S./b.k. Order modified. 

A. I. R. 1938 Sind 192 
Davis J. C. 

Pherumal Lilaram — Applicant. 

V. 

Emperor. 

Criminal Eevn. Appin. No. 17 of 1938, 
Decided on 1st June 1938, from order of 
Addl. City Magistrate, Karachi, D/. 25th 
February 1938. 

Criminal Trial—Complaint — Diimista! of— 
Granting of summary A, B or C is administra¬ 
tive matter but dismissal under S. 203, Crimi¬ 
nal P. C., requires judicial order — Procedure 
on taking cognizance of complaint explained. 

The granting of a eummary A, B or 0 ia a mere 
administrative matter, while the dismissal of the 
complaint requires a judicial order under S 203, 
Criminal P. 0. Ordinarily, when a Magistrate 
takes cognizance of an offence on a complaint, he 
should examine the complainant on oath and 
reduce the substance of his examination to writing, 
and if he wishes to postpone the issue of process, 
be acts in accordance with S. 202, Criminal P. 0., 
and then if after inquiry he wishes to dismiss the 
complaint he acts under S. 203, Criminal P. 0. 
But that Section contemplates that he should 

exercise his own independent judgment, and if be 

does not wish to postpone the issue of process, 
then he acts under S. 204 and the following Sec¬ 
tions : Criminal Revn. Appin. No. 15 of 1938, 
Rel. on. CP 192 C 2] 

Balkriahen H. Lulla — for Applicant. 

Kazi Khuda Baksh, Assist. Public Pro¬ 
secutor — for the Crown. 

Order.—This is an application in revi¬ 
sion against an order of the Additional 


Emperor (Davis J. G.) A. I. R, 

City Magistrate, Karachi. Apparently he 
has dismissed the applicant’s complaint 
under S. 203, Criminal P. 0., by an order 
granting a “C" summary. But, as I have 
just pointed out in my order in the case of 
Jeoomal Tikamdas v. Crown (Cri. Revn. 
Appin. No. 15 of 1938), which has preceded 
this, this is not a proper dismissal of the 
complaint under S. 203, Criminal P. C., at 
all. The granting of a summary A, B or G 
is a mere administrative matter, while the 
dismissal of the complaint requires a judi. 
cial order under S. 208, Criminal P. C. 
The learned Magistrate would save him. 
self much time aud save much time of this 
Court if be would carefully refer to the 
provisions of Ss. 200, 202 and 203, Cri. 
minal P. C., and also S. 204, and he would 
then find that ordinarily when he takes 
cognizance of an offence on a complaint, he 
should examine the complainant on oath 
and reduce the substance of his exa- 
mination to writing, and if ho wishes to 
postpone the issue of process, he acts in 
accordance with S. 202, Criminal P. 0., 
and then if after inquiry he wishes to 
dismiss the complaint he acts under S. 203, 
Criminal P. C. But that Section con¬ 
templates that he should exercise his own 
independent judgment, and if he does not 
wish to postpone the issue of process, then 
he acts under S. 204 and the following 
Sections. 

The learned Assistant Public Prosecutor 
pointed out one possible difficulty in the 
way of my ordering farther inquiry because 
this matter comes before me in Sessions 
Court jurisdiction; and S. 436, Criminal 
P. C., contemplates a further inquiry if any 
complaint has been dismissed under S. 203 
or sub.s. (3) of S. 204, or when a person 
accused of an offence has been discharged ; 
and it may be said the Magistrate has not 
in this case dismissed the complaint under 
S. 203, Criminal P. 0., therefore he sag- 
gested it might be necessary to refer this 
matter to the High Court. But, it appears 
to me, the Magistrate, when he ordered the 
issue of summary * C”, intended to dismiss 
the complaint under S. 203, Criminal P. 0., 
and his order can be taken as such. There¬ 
fore, it enables me to follow the simple 
process of sending this case back through 
the District Magistrate, Karachi, for farther 
inquiry by this or any other Magistrate in 
accordance with the provisions of S. 436, 
Criminal P. C. Order accordingly. 

•R Ti /r ir. Case remanded. 
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A. I. R. 1938 Sind 193 

Davis J. C. 


Ayodhya Parsad Sital Parsad 

V. 


Emperor, 

Criminal Appeal No. 26 of 1938, Decided 
on 28bh March 1938, against conviction 
and sentence passed by Addl. City Magis¬ 
trate, Karachi, D/. ISth February 1938. 

(a) Penal Code (1860), S. 417 — Sending 
'bogus insured letter is not cheating. 

Whatever oSence may be committed when a 
bogus insured cover is sent through the post, the 
offence of cheating the addressee within the provi¬ 
sions of a. 417 is not committed \ AIR 1927 Mad 
199: A J R 192i Cal 215 and AIR 1924 All 205, 
Bel. on: AIR 1933 Pat 183. Dissent. (P 193 C 2] 


(b) Penal Code (I860), S. 417—Cheating- 
Mere deceit or doing something fraudulently is 
insufficient—Necessary ingredients explained— 
Act or omission should in itself cause damage 
or harm. 

It is clear from the words of S. 415, that mere 
deceit of a person is not sufficient. The mere doing 
of something fraudulently or dishonestly is not 
sufficient. The deceipt of the fraudulent or dis- 
honest person must induce the person deceived to 
deliver some property, or to consent that some 
property shall bo retained, or intentionally induce 
the person deceived to do or omit to do something 
which he would not otherwise do or omit to do, 
and which act or omission causes or is likely to 
cause damage or harm to that person in body, 
mind, reputation or property. But when the Sec¬ 
tion says “which act or omission causes or is 
likely to cause damage or barm to that person in 
body, mind, reputation or property.” it clearly 
'means which act or omission lo itself causes or is 
likely to cause damage or harm to that person in 
body, mind, reputation or property and that if 
that damage or harm is dependent upon the future 
•act of some other person, then such damage or 
■harm is too remote to be within the provisions of 
•the Section, which contemplates that the act done 
U in itself likely to cause damage or harm and 
which is not dependent for damage or harm upon 
the entirely problematical action of some other 
person. To use a trite phrase, the act done or 
omitted to be done must be the causa cauaans ot 
the barm caused ot llke >7 to be caused : A I R 
m* Onl 215: AIR 1924 All 205 AI R 1927 
Mad 199, Discussed and Rel. on ; A I R 1933 
Pat 183, Dissent. [P 193 C 2 j P 194 0 1] 


Dipchand Chandumal — /or Appellant. 

Hatim B. Tyabji, Assistant Pablio 
Prosecutor — for the Crown. 

Judgment.—la this case the accused, 
wvho is a Municipal peon, named Ayodhya 
Parsad has been convicted by the Addi¬ 
tional City Magistrate of an attempt to 
cheat, an offence under 8. 417 read with 
6.511.1. P. C-. end sentenced to six months' 
rigorous imprisonment. The offence of 
««rhioh the aaoosad has bean convicted is 
1988 8/36 & 96 


said to lie in the fact that he sent to one 
Raghurajsing, son of Shivnabhsing, at Rangi, 
Tahsil Tarab Gunj, District Gonda, a regis. 
tered and insured cover which was supposed 
to have contained Rupees 300 in currency 
notes, but which, when opened by the 
addressee, contained only worthless pieces 
of paper. 


This case has been argued before me as 
a question of law because it appeared from 
the authorities with which both the learned 
advocate for the appellant and the learned 
Assistant Public Prosecutor had quite 
rightly forti6ed themselves, that the offence 
of attempting to cheat had not been com. 
mitted, neither had the offence of cheating. 
Indeed, even if reliance be placed upon 
cases decided by the Patna High Court, 
which is the only Court which, it can be 
said, takes the view that a conviction such 
as this can -be sustained, reference to the 
latest judgment of that Court in A I R 1933 
Pat 183,^ will show that in the judgment 
of the Judges in that case the previous 
judgment of that Court in 1 Pat L J 391* 
was wrong and has misled other Courts. 
But it appears to me, with all respect to 
the learned Judges of the Patna High 
Court, who decided the case in A I R 1933 
Pat 183,* that the view taken by the Allaha. 
bad High Court in AIR 1924 All 205,* 
by the Calcutta High Court in 60 Oal 849* 
and by the Madras High Court in 28 Cr L J 
70* is the better view, and that whatever 
offence may be committed when a bogus 
insured cover is sent through the post, the 
offence of cheating the addressee within 
the provisions of 8. 417, I. P. C., is not 
committed and I think that this is clear 
from the words of S. 415, I. P. 0., itself. 
It is clear from the words of S. 416 that 
mere deceit of a person is not suflicient. 
The mere doing of something fraudulently 
or dishonestly is not sufEoient. The deceit 
of the fraudulent or dishonest person must 
induce the person deceived to deliver Bom6| 
property, or to consent that some property 


1. Baijoath Sahay v. Emperor, (1933) 20 A I B 
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shall be retained, or intentionally induce 
the person deceived to do or omit to do 
something which he would not otherwise 
do or omit to do, and, these words are im¬ 
portant, “and which act or omission causes 
or is likely to cause damage or harm to 
that person in body, mind, reputation or 
property.” But when the Section says 
“which act or omission causes or is likely 
to cause damage or harm to that person in 
body, mind, reputation or property,” it 
lappears to me, it clearly means—which 
jact or omission in itself causes or is likely 
!to cause damage or harm to that person in 
'body, mind, reputation or property and 
that if that damage or barm is dependent 
lupon the future act of some other person, 
then such damage or harm is too remote 
to be within the provisions of the Section, 
which contemplates that the act done is in 
itself likely to cause damage pr harm and 
which is not dependent for damage or 
harm upon the entirely problematical ac¬ 
tion of some other person. To use a trite 
phrase, the act done or omitted to be done 
must be the causa causans of the harm 
caused or likely to be caused. This inter¬ 
pretation of the Section is strongly sup- 
ported and clearly put in the Calcutta and 
Madras cases and also in the Allahabad 
case to which I shall refer. 

In the Calcutta case, 50 Cal 849,^ the 
accused handed over to the Postmaster of 
the Nilambazar Post 0£Bce an insured 
letter purporting to contain currency notes 
to the value of Hs. 800 addressed to one 
Nobin Chunder Chowdhury, Beliaghata 
Post Office, Calcutta. The letter was deli¬ 
vered by the latter post-office to the addres¬ 
see’s agent, on his signing the receipt slip, 
and was made over by him to the addressee 
who, on opening the same, found it to 
contain only a letter advising the despatch 
of the notes and pieces of waste paper. It 
appeared that the sum in question was due 
by the petitioner to Nobin Chunder. The 
petitioner was put on trial under S. 417, 
I. P. C., and was convicted and sentenced 
to imprisonment and fine. His appeal to 
the Sessions Judge of Sylhet was dismissed 
and he then applied to the High Court. 
The learned Judges assuming that the facts 
alleged by the prosecution to be true, after 
having divided S. 415, I. P. C., into its 
separate parts said: 

Now, in this case, having regard to the facts 
found,it is difficult for us to say that the person 
deceivedhas been induced to deliver any property 
to any other person, or to consent that the said 
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other person should retain any property, or that- 
the person deceived has been induced to do or 
omit to do anything which he would not have 
done or omitted, if he were not so deceived, and 
which act or omission has caused, or was likely tO’ 
cause, damage or harm to that person in body 
mind, reputation or property. All that the person 
deceived has been induced to do is that he has 
signed a receipt acknowledging the delivery of' 
a cover. He has not acknowledged by that the 
receipt of any sum of money alleged to be con¬ 
tained in the cover. That being so, we are unable- 
to say that the charge of cheating has been 
brought home to the accused in the circumstances 
which appear on the record before us. 

In the Madras ease, 28 Cr L J 70,® a 
debtor purporting to send an insured packet 
containing currency notes in discharge of 
his debt actually sent waste paper and he- 
was sued for his debt, and he brought 
forward and relied upon the postal acknow¬ 
ledgment in support of his plea that the 
debt had been discharged. The addressee 
had also been induced to acknowledge the 
receipt of the insured cover. The accused' 
was in the first instance charged with' 
attempting to cheat the plaintiff by induc¬ 
ing him to sign the acknowledgment to the' 
receipt, an offence under S. 417, Penal Code;, 
and thereafter he was further charged with- 
offences under Ss. 193 and 611, Penal Code, 
in that he had caused circumstances to 
exist as detailed in the charge under Ss. 417 
and 511, Penal Code and made a document 
containing a false statement, intending thafr 
such circumstances and false entry may 
appear in a judicial proceeding and may 
cause an erroneous opinion regarding the 
offence of cheating, an offence under Ss. 193 
and 611, Penal Code. The accused was- 
convicted of the offence under S. 417 read 
with S. 611, Penal Code. The Magistrate 
in that case appears to have relied upon 
the‘Patna case, 1 Pat L J 391^ and to 
distinguish the case then before him from 
the case in A I R 1924 All 206,^ on the 
ground that in the case before him the 
accused had actually endeavoured to use 
the postal receipt as proof of the discharge 
of his debt. The learned Judge of the High 
Court, after referring with approval to the 
Calcutta case, 50 Cal 849,^ and pointing 
out that in the Patna case the Judges were- 
of the opinion that only an attempt to 
cheat was committed, goes on to say : 

The Judge would have been better advised to- 
follow 60 Cal 849,^ for the point is quite plain. 
The act of signing a postal acknowledgment by 
itself is not likely to cause damage. To satisfy^' 
definition of cheating, there must be immediate 
causation, and the act itself must involve the 
probabUlty. It is not enough to say that tne^ 
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signed acknowledgment is likely to be used so as 
to oause damage; the act of signing itself must be 
likely to cause damage. Nor can there be said to 
have been an attempt as distinguished from a 
preparation as already shown in discussing the 
trial Oourt’s judgment. 

And if we substitute for the word ‘proba¬ 
bility’ iu that passage of the judgment the 
word 'likelihood,' it appears to me that, that 
case states as concisely and clearly as pos¬ 
sible the case against the conviction of this 
accused, the appellant in the case before me. 
In A 1 K 1924 All 205,^ to which reference 
has already been made, the accused sent 
certain khilafat bonds, which were worth, 
less, in an insured postal cover instead of 
Government currency notes, and the Court 
held that while there might be an offence 
of fabricating false evidence, it was no 
offence of cheating for the mere fact that a 
cover insured for a certain amount is sent, 
raises no presumption in law that that cover 
contains the necessary amount of Govern¬ 
ment cuifrency notes. In that case, the 
accused had in fact borrowed money from 
the complainant. He borrowed Bs. 562.8.0 
some years before. The complainant was 
asking for the payment of the loan, and the 
accused made promises to repay, and some 
time before the alleged occurrence he sent 
a letter to the complainant saying he would 
be sending the money in a registered cover, 
and on 8th March 1923 the accused did 
send a registered and insured cover to the 
address of the complainant. When the cover 
was received by the complainant he did not 
open it in the post office but took it home 
and opened it in the presence of a number 
of witnesses, and on opening it he found 
that instead of five currency notes of Bs. 100 
each, there were khilafat bonds and no 
money. He reported the matter to the post 
office; there was an inquiry, the accused’s 
statement was taken and bis defence was 
that he had sent Government currency 
notes and not khilafat bonds. He was put 
on his trial and charged with cheating 
Erishen Das Harrumal at Moradabad in 
that he bad dishonestly induced him to 
veoeive and accept an insured letter which 
he would not have accepted if be had not 
been so deceived and thereby he caused 
him damage. It is to be noted that there 
Was no charge of any attempt to cheat 
t^ postal authorities. The Magistrate con- 
▼ioted the aooosed under S. 417, Penal Code, 
Uid on appeal the conviction was altered to 
one under 8. 417 read with 8. 611. Penal 
^^ode. On the facts thus set out the learned 
Judge of the Allahabad High Court says: 


It IB obvious that no question of an offence of 
any actual cheating having been committed arlsi 
in this case. Under 8 416, I. P. 0.. mere deoel?! 
mg a person fraudulently Is not sufficient onleL 
that deception ia coupled with dishonestly Indun 
ing that person to deUyer any property to anv 
person, or to consent that any person shall retain 
any property, or intentionally induce the person 
so deceived to do or omit to do anything which 
he would not do or omit to do if he were not so 
deceived, and which act or omission is likely to 
cause damage or harm to that person. It is con¬ 
ceded that in the present case no offence of cheat¬ 
ing was committed. 


I have then to sea whether the accused can be 
convicted of an attempt to cheat. There can be no 
doubt that the sending of these worthless bonds 
was not by way of a mere joke. In bis statement 
before the postal authorities, aa well as in his 
defence at the trial, the accused stuck to his story 
that he bad in fact sent Government currency 
notes. In cases of this kind one may very well 
imagine that the object is to cheat the postal 
authorities and try to recover the amount for 
which the contents were said to have been insured. 
But that is not the offence with which the 
accused has been charged. I may therefore leave 
that possibility entirely out of account. 

The question to be answered is whether the 
accused did attempt to cheat the complainant, 
and if so, in what way. It cannot be imagined 
that the accused expected that on the receipt of 
these false notes the complainant would be in¬ 
duced either to give a valid discharge of his debt, 
or to grant him any receipt, or to deliver any pro¬ 
perty to him, or to consent to retaining any 
property. 

The point to be further considered is whether 
the object was not to induce the complainant to 
do or omit to do anything which he would not 
have done or omitted to do. The only possible 
suggestion that has been made, and that can be 
made, is that by these means of fraud the accused 
hoped that when a suit for recovery of the debt 
was instituted, be would have in substance some 
sort of evidence to bolster up a defence that the 
debt had been discharged. I cannot see how on 
receipt of these false bonds the complainant would 
have been prevented from bringing a~suit altoge¬ 
ther. The mere fact that a cover Insured for a 
certain amount is sent raises no presumption in 
law that that cover contains the necessary amount 
of Government currency notes. It is therefore not 
easily ooooeivable, what is the thing which the 
complainant would have done or omitted to do, if 
the fraud contemplated by the accused had suc¬ 
ceeded. The only thing that can be said is that 
the accused imagined that he would have had 
some sort of proof that the debt had been paid off. 

If however that be the view, theoffenoethat the 
accused committed was an attempt to cause a olr- 
oumstance to exist, intending that such olroum- 
stance may appear In evidence in a jndiolal 
proceeding or proceeding taken by law before a 
public servant, or before an arbitrator, and such 
otremnstanoe so appearing In evidence, may causa 
a person who in such proceeding Is to form an 
opinion upon the evidence, to entertain an errone¬ 
ous opinion on any point material to the result of 
the proceeding. Thra the ofienoa would be an 
attempt to fabricate false evidenoe within the 
of B. 193, I. P. 0. The aoonaed however 
has Bol ebar^ with any such oflenoa. 
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The learned Judge therefore set aside 
the conviction for an offence under S. 417, 
read with Sec. 511, I. P. C. He made it 
clear that he did not wish to say that 
no offence of any kind whatsoever had been 
committed. 

Now, the only authority by which it can 
now be said that the conviction of this 
accused can be sustained is the Patna 
case, AIR 1933 Pat 183.In that case 
the accused, desiring to evade payment of 
his debt, and to procure a document which 
would assist him in evading payment 
sent to his creditor a registered and in- 
sured cover containing only blank pieces of 
paper in order to obtain from him an 
acknowledgment of receipt which could sub- 
sequently be used in order to evade payment; 
and it was held that the offence under 
S. 417, I. P. C., was actually committed, 
for, where the creditor signed the acknow. 
lodgment which he would not have done 
if he had not been so deceived, he com. 
mitted an act which was likely to cause 
damage or harm to him within the mean, 
ing of S. 415, I. P. C. The accused in this 
case owed a sura of Rs. 120 to one Sant 
Ram who asked one Banarsi Singh to 
recover from the accused the money which 
be owed. But the accused said that ha 
would send the money direct to Sant Ram 
and he sent a letter insured for Bs. 120 
from the Post OflQce at Barth addressed to 
Sant Ram, but Sant Bam, after be had 
signed the acknowledgment of the receipt 
of this insured letter, discoverd that it 
contained nothing but blank sheets of 
paper, and the accused was convicted of 
the substantive offence of cheating. It was 
pointed out on behalf of the Crown that 
the Judges in the previous case in 1 Pat 
L J 391,^ should have convicted the 
accused of cheating and not of attempted 
cheating and it was pointed out that the 
offence of cheating was committed as an 
acknowledgment intended to be put for. 
ward as a proof of payment of debt had 
been obtained fraudulently and dishonestly 
by deception. 

But, with all respect, it does not ap. 
pear to me that this is sufficient, for the 
mere obtaining of something by deception 
fraudulently and dishonestly is not cheat, 
ing. unless it is brought within the pro. 
visions of S. 415, 1. P. C., and unless, in 
my opinion, it is in itself likely to cause 
damage or harm within the meaning of 
that Section. But the learned Judge in 
this case in A 1 E 1933 Pat 183^ said : 


On the findings, the petitioner, desiring to 
evade payment of his debt, and to produce a docu¬ 
ment which would assist him in evading payment, 
sent to Sant Ram a registered and insured cover, 
in order to obtain from him an acknowledgment 
of receipt which could subsequently be used in 
order to evade payment. Sant Ram would not 
have signed the acknowledgment of the receipt of 
the insured letter, if he had imagined that it con¬ 
tained nothing but blank sheets of paper. When 
he did this act which he would not have done if 
he bad not been so deceived he committed an act 
which was likely to cause damage or harm to him 
within the meaning of 8. 415, I. P. C. 

If I might be permitted to criticize the grounds 
for the decision given by those learned Judges who 
have difiered from the decision of this Court, I 
would say that too much stress has been laid 
throughout upon the question of whether the 
acknowledgment of receipt of an insured letter 
obtained in this fashion amounts in itself to a 
valid quittance or to anything which might be 
described as a valuable security, and it appears to 
me that although the Division Bench of this 
Court rightly convicted in 1 Pat L J 391,2 the 
learned Judges by themselves laying unnecessary 
stress on this point, and by adopting the view 
that the commission of the substantive ofience of 
cheating would be postponed until the fabricated 
evidence was used, created the diflUoulties which 
were subsequently found in following their deci¬ 
sion. In A I R 1924 All 205,2 which is the impor. 
tant link in the chain, the Assistant Government 
Advocate appears to have weighed scales in the 
wrong directions by conceding that no ofience of 
cheating bad been committed; and the learned 
Judge confined himself to considering whether the 
effect of signing the acknowledgment would be to 
debar the creditor from instituting a suit. 

These decisions differing from that of the Patua 
High Court proceed on the assumption that to 
trick a creditor into fabricating evidence which 
may be used against him is not an offence punish¬ 
able under S. 417, I. P. C., unless the evidence is 
such as would afford conclusive proof of payment. 
I would say, with due respect to the learned 
Judges who have in my judgment thus been 
misled, that the question of whether what is 
obtained from the creditor is a valid quittance or 
merely something to be used as evidence of pay¬ 
ment, is unimportant. If he had been tricked into 
giving what, if obtained honestly, woald have been 
a valid quittance, he would no more be debarred 
from instituting a suit than if he had been tricked 
into giving a receipt which was to be used merely 
as a piece of evidence. A person commits an 
offence punishable under S. 417 if by deceiving bis 
creditor he obtains from him a docoment, not 
necessarily a legal quittance or a valnable seen- 
rity, but such a document as is likely to facilitate 
the evasion of payment by tbe debtor and to cause 
embarrassment to the creditor when he seeks to 
enforce his claim. The terms of S. 416 of the 
Code are wide; in this particular case, it is clear 
that the intention of the petitioner wasfraudulent, 
and he has been rightly convicted. 

But, with all respect to the learned 
Judge, this appears to me to make the 
commission of this offence dependent upon 
some future contingency which may or 
may not arise upon something less than a 
likelihood, upon something even less than a 
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probability, upon a mere possibility. The 
Section says "causes, or is likely to cause 
harm.” It does not say "causes or may 
possibly cause harm” nor can the Section 
be intended to apply where the harm is 
dependent upon an uncertain future event. 
The act of the person deceived in accepting 
the cover or giving the receipt is not in 
itself likely to cause damage or harm in 
body, mind, reputation or property. At the 
most it might be said that if in the future 
a suit was brought, the person deceived 
would have to meet the fact that the 
accused had in his possession a receipt 
showing that he had accepted delivery of 
a cover insured for a certain sum. But 
that in itself would not be proof that the 
cover did contain currency notes of the 
insured value, nor can it be said with any 
certainty that the mere assertion of the 
debtor that he had in this manner evidence 
of the payment of his debt was likely to 
cause the person deceived damage or harm 
in body, mind, reputation or property ; 
even less would the acceptance of the cover 
or the giving of the receipt itself do so. 
Speaking with all respect, it appears to me 
that the learned Judge who decided the 
case in AIR 1933 Pat 183^ omitted to give 
due weight to that aspect of the case which 
the Calcutta and the Madras cases em- 
phasize, that is to say, the thing done or 
omitted to be done must in itself be the 
cause of likely damage or harm. 

Considering the facts of this case, assum¬ 
ing for the sake of argument that the facts 
alleged by the prosecution are true, it is 
not possible not to notice their similarity 
with the facts of these cases cited. This 
is a case like the other cases where the 
accused owed money. The accused was a 
Karachi Municipal peon named Ayodhya 
Parsad, and the person he owed naoney to 
was Raghurajsing of Eangi, Tahsil Tarab 
Gud], District Gonda, and the accused sent 
an insured cover through the Napier 
Market Post Office to Eaghurajsing, in 
purported payment of a mortgage debt. 
When the cover was examined by the 
Registration clerk at the Post Office, it 
was properly stringed and sealed. It wm 
weighed and assigned No. 142 and its 
weight was 20 ratia. The Kegistration 
clerk noted the weight on the insured cover 
in his own handwriting, enclosed by a r^ 
pencil circle and gave a receipt to the 
accused. He booked it and put it in ano¬ 
ther envelope, sealed this envelop wit 
the Bub-Postmaster’s seal m the buD- 


Postmaster’s presence, and noted its weight 
on the second envelope as 32 ratis. He 
handed this envelope to the Sub-Post- 
master, who saw the seals, verified the 
weights and put it in the bag which was 
sealed in his presence, and the bag was 
sent to the Karachi General Post Office. 
This was on 8bh February 1937, and on 
23rd February the Sub-Postmaster, Napier 
Market received a telegram from the Ins¬ 
pector of Post Offices, Gonda, that the 
insured letter No. 142 dated 8th February 
1937, addressed to Eaghurajsing did not 
contain currency notes. The Sub-Post- 
master sent a telegram to the Postmaster, 
General Post Office, and the Town Inspec. 
tor Post Offices, one Mr. Bhagwandas, was 
sent to inquire into the matter, and he 
sent a complaint to the officer.in-charge of 
the City Police Station. On 24th February 
the accused sent a letter to the officer, in. 


charge Police Station at Boulton Market 
that Eaghurajsiog bad wired to him that 
currency notes of Rs. 300 were not to be 
found in the insured cover which the 
accused had sent to him. This letter was 
given to the Sub-Inspector in charge of the 
case to put it along with the complaint 
received from the Postmaster, General Post 
Office, and the accused was challaned on 
30th March 1937. 

The accused's defence was that he had 


>ut Rs. 300 notes in the insured envelope 
ent from the Napier Market Post Office 
o Raghurajsing at his village Eangi, Tahsil 
Carab Gunj, District Gonda. The Magis- 
rate disbelieving the defence of the accused 
lonvicted him of an attempt to cheat. 
jJven on the judgment of the Patna High 
lourb the conviction of an attempt to 
heat was not correct. The offence, if any, 
vas completed; it was the offence of cheab- 
ng. The learned Magistrate accepted the 
jvidence of Kundanmal, the Registration 
•lerk, Basantsing, the Sub-Postmaster. 
which showed that the accused presented 
ihe letter insured for Rs. 300 at the Napier 
Vlarkeb Sub-Posb Office on 8bh February ; 
ihat the letter was examined and found 
n sound condition, stringed through and 
jealed. weighed, given its assigned number 
ind the receipt duly given to the aoouaed. 
He accepted the evidence of the bub. 
Postmaster and the clerk that this insured 
letter was pub in another coyer, sealed 
with the Postmaster’s seal handed over to 
the Sub-Postmaster, weighed and its weight 

Doted as 32 ratis. He accepted the evi- 
dence which showed that this insured 
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cover -was opened before the Branch Post- 
master at Rangi but no currency notes 
■were found inside. Nothing was found 
except three blank papers and two Hindi 
letter ends. He accepted the evidence that 
the accused said that he bad sent six cur. 
rency notes of Rs. 50 each in the insured 
letter with two Hindi letters, but he could 
not give the numbers of currency notes, 
and he accepted the evidence that the 
Hindi letters and blank papers found in 
the insured cover corresponded with the 
samples of papers which the accused had 
in his possession. He also accepted the 
evidence of the Sub.Inspector that the 
insured envelope when weighed with the 
blank papers in the presence of the mashirs 
weighed 20 ratis, and that when he put 
six currency notes of Rs. 50 of the new 
pattern along with the two letters which 
the accused said he had sent, the weight 
was not 20 ratis but 17. Therefore the 
Magistrate accepted the case that the 
insured cover contained the two letters and 
the blank papers which weighed 20 ratis 
and not the two letters and six currency 
notes which weighed 17 ratis. 

He also accepted the fact that the holes 
in the papers corresponded with the holes 
in the envelope when the envelope was 
stringed, and therefore showed quite clearly 
that the insured cover had not been 
tampered with after it was stringed and 
sealed and until it was opened by Raghu. 
Rising in the Branch Post Office at Rangi. 
He accepted the evidence of Raghurajsing 
that the accused owed him Rs. 300 on the 
mortgage of a garden, that he received 
intimation through one Jugal postman of 
an insured cover for him at Rangi five 
miles distant and he left his village of 
I^raora at 12 noon and reached Rangi at 
about 1 P.M.; he opened the insured cover 
in the presence of the Branch Postmaster 
and found two written and three blank 
papers but no currency notes, and the 
insured cover was intact; that there is no 
Telegraph Office at Rangi, and therefore 
he went to Nawab Gunj Post Office six or 
^ven miles away on the advice of the 
Branch Postmaster and sent telegrams to 
the Superintendent of Posts at Faizabad, 
^spector of Posts at Godha and to Rarachi. 
The Magistrate accepted the evidence of 
the Postmaster at Rangi, that the insured 
letter No. 142 was received on 12th Feb. 
^ary and its seals were intact ; that the 
Postmaster at Rangi has only one postman 
and sends him once a day on the same 
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beat, and that on 12th February when the 
insured letter No. 142 had arrived, the 
postman had already left; that he gave a 
notice to the postman for Raghurajsing on 
the 16th, but on account of pressure of 
work he could not deliver it till the 19th 
and Raghurajsing came to the Post Office 
on the 20th; that the letter was delivered 
in good condition; that Raghurajsing passed 
the receipt and opened the letter in bis 
presence which contained three blank and 
two written papers but no currency notes. 

The accused in his defence examined 
five witnesses : (l) Vasudev, the camel cart 
jamadar, (2) Mr. P. M. Gopal Aiyer, Advo¬ 
cate, (3) Sant Baksh, (4) Shiv Varan, both 
peons in the Municipal Corporation where 
the accused was a peon, and (5) one 
Rajaram who has a private service. It is 
unnecessary for me, in view of the course 
the case has taken, to discuss this defence 
evidence. It might fairly be said that a 
more effective answer to the prosecution 
case than the evidence of this camel cart 
jamadar, or the advocate, or of the two 
peons or of the private servant, would have 
been the numbers of currency notes, but 
assuming the case of the prosecution to be 
true, it is clear the facts as set out so 
closely resemble the facts in the Madras, 
Calcutta and Allajiabad cases as to be in 
essential points in no way differentiated or 
distinguishable from them. 1 think myself 
that the view taken by the High Courts of 
Madras, Calcutta and Allahabad is the 
better view and is more consistent with 
the words of the Section itself. It is a view 
with which, with all respect, I agree. 1 
therefore set aside the conviction of the 
accused and order him to be acquitted and 
discharged. 

B.D./r.K. Accused acquitted. 
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Davis J. G. and Dadiba C. Mehta J. 

Arab Jhanglu — Appellant. 

V. 

Panjalshah Yakuhalishdh and another 

— Respondents. 

Second Appeals Nos. 24 to 31 of 1935, 
Decided on 16th May 1938, against decree 
by Asst. Judge, Sukkur, D/. 8th June 
1935. 

(a) Civil P. C. (1908), O. 41, R. 27—Appel¬ 
late Court bating its judgment on new cate 
railed for first time in appeal and in support 
of case relying on evidence admitted by it but 
not under O. 41, R. 27—Its judgment cannot 
be upheld. 
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Where an Appellate Court bases its judgment 
cn an entirely new case, raised for the first time 
in the appeal, and in support ol the case admits 
and relies on evidence, which is improperly 
admitted inasmuch as it does not come under 
O. 41, R. 27, Civil P. 0., its judgment cannot be 
upheld in second appeal and the Court sitting in 
second appeal will not take into consideration the 
^new case : 38 Cal 153, Rel^ oh* [P 200 C 1] 

(b) Finding of fact —Binding effect* 

A finding ot fact by one Court in one judgment 
ds nob bindiajr upon another Court in another 
oase. tP 200 C 1] 

(c) Limitation Act (1908)i Arts* 142» 144 — 

Suit based on title and dispossession—Art. 1^2 

Art. 144 wiU apply—Suit based on title and 
alleged permissive occupancy — Article 144 
applies — Case can be decided on question of 
adverse possession — Long uninterrupted poi- 
aession of jagir land without rent or any condi^ 
tions,inthefull sight of jagirdars, evidenced by 
permanent hcuseSf constitutes adverse posses* 
aion* 

Dispossession, referred to in Article 142, is a 
ioroible dispossession or ouster and the discon* 
tlnuance referred to in it being interpreted ejus- 
dem generis with possession, means something of 
the nature of an abandonment* So where a suit 
is based on title and dispossession Article 142 or 
Art. 144 will apply as the case may be, for a 
plaintiff may fail to prove title and may yet prove 
possession within twelve years and win his suit. 
Where, however, a suit is based on title and an 
alleged permissive occupancy, Art. 144 applies 
and the case can be decided fairly on the question 
of adverse possession : 15 Bom L R 445 (P O/, 
Expl.: AIR 1916 P C 21 and A I ^ 

181, Bel. on. 201 0 IJ 

IjODg and uninterrupted posBession of jagir 
without tent ot termorconditionB.in the full sight 
of the iagirdara, evidenced by permanent houses 
and not temporary hutments, constitutes adverse 
possession in the full sense of that word. 

20a O aJ 

-(d) Civil P. C. (1908), s. 100 —Judge sitting 

in appeal basing his judgment on new case 
made out for first time in appeal and in doing 
•o failing to adequately consider more import- 
aspect of the case and arpvmg at wrong 
conclusion—His judgment is liable to be set 
Midein second appeaL 

Where a Judge sitting in appeal bases hif Mf* 
ment on a new case made out for the first time m 
appeal, and it is clear that the new case has 
coloured and influenced his consideration of the 
facts and his decision on another as^ob ^ the 
case, which, although treated by 
Ooutb as a minor aspect, turns out in 
the most Impotbanb aspect of the caw, U 
appears that the Court has not 
•Idered that aspect and consequently J**® 
at a wrong conclusion, his judgment U liable to 
•be set aside In second appeal. u a, a 

(e) PracHce-New case—Duty of Court. 

I* Is not within the jndloial duties of » 8J 
>to raise a case not raised by the party b 
io decide It for him. LF 201 ^ 

Aasndomal Bewachand-*/or Appellant. 
D. N. O'SaUivan — for Beepondonts. 


Dayis J. C,— Thia is a seoond appeal 
from the judgment of the AgsUtanfe Judge 
Sukkur, allowing the appeal of the appel 
lants, Syedg of Rohri, against a judgment of 
the Subordinate Judge, Rohri, in which he 
dismissed their suit for possession of a plot 
of land measuring about 400 square feet in 
Survey No. 31 in their jagir in deb Yakub- 
alishah. The plaintiffs who are the respond 
dents in this second appeal sued for 
possession of the suit land and to eject the 
appellant on the ground that he wag in 
possession of this land in virtue of a per. 
mission granted to him some 15 years 
before to occupy the land and build his 
house thereon in return for certain services 
to be rendered by him—the use on certain 
occasions of his horse and carriage, for the 
appellant is a tonga.driver—and that the 
appellant had refused to render this service 
and was therefore liable to be evicted. 

The defendant, now the appellant, took 
the defence that the land was not granted 
15 years before on the alleged terms and 
conditions but had been occupied by him 
and by bis predecessors.in.title for at least 
80 years and his title was now secure by 
reason of his adverse possession. The Sub. 
ordinate Judge found that the plaintiffs' 
case as set out in their pleadings was false 
and that the defendant had proved adverse 
possession and dismissed the suit. The 
plaintiffs appealed and the Assistant Judge 
allowed the appeal and decreed the plain, 
tiffs' suit finding for the plaintiffs two new 
oases they had not made out for themselves 
in the trial Court, firstly, that though they 
had failed to prove an express grant of 
some 15 years before which they had 
pleaded or an express grant by their 
ancestors, their case in the witness-box, 
they had proved an implied grant by their 
ancestors which they bad not pleaded, and 
that secondly, that as the jagir was a 
khairabi grant, it was inalienable, and that 
the defendant could not therefore acquire 

A 


idverse possession. , . . 

This case — the case of the khairati 

?rant, an entirely new case—was raised in 
first appeal after a remand from this Court 
cefusing to allow the plaintiffs to amend 
tiheir plaint in first appeal as the appellate 
Judge had allowed them to do; it was a 
case which the present appellant had no 
opportunity of meeting, and it is a case we 
cannot consider in appeal. The learned 

appellate Jndge api^ars 

overlooked the provisions of O. 41, K. 27, 

Civil P. 0-. “ admission of fresh 
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evidence, and has, in support of this new 
case, to admit which, it is clear to us the 
plaintiffs wanted the pleadings to be 
amended, which this Court refused to per¬ 
mit, referred to the first and second volumes 
of the History of Alienations in Sind, and 
has referred to a decision of this Court as 
a Saddar Court in 2 Sind S D 380A But 
these books, oven if Government publics- 
tious, came in the class of documentary 
evidence admissible in appeal, if at all, 
only under the provisions of O. 41, E. 27, 
ICivil P. C., while a finding of fact by one 
Court in one judgment is not a finding of 
fact binding upon another Court in another 
case. Whether the lands in suit were 
granted to the Syeds, the plaintiffs, on cer- 
tain terms and conditions, and what these 
terms and conditions are, are all questions 
of fact to be proved by evidence properly 
admitted. So the evidence to prove that 
the jagir was a khairati jagir on which the 
lower Appellate Court has relied, is evi. 
jdence improperly admitted, and the learn, 
ed advocate for the respondents, when this 
aspect of the case was pointed out to him, 
did not argue or press the matter further. 
lEeference may be made to 38 Cal 153.^ 

Though we reject from our consideration 
this new case, the ease of the khairati 
grant raised and decided by the learned 
Judge in this unusual manner in first 
appeal, it is clear that both this new case 
and the other new case, the one of an 
implied possession by ancestors made out 
by the learned appellate Judge for the 
plaintiffs, have coloured and infiuenced bis 
consideration of the facts and his decision 
on yet another aspect of this case, which 
in fact turns out finally to be its most 
important aspect, that of adverse possession. 
It is clearly to him a minor aspect of the 
case and has not received from him ade. 
quate attention. His decision on the ques. 
tion of adverse possession has, it is clear, 
been greatly influenced by the two new 
cases for the plaintiffs which he found for 
them, the case of the khairati grant and 
the case of implied possession by ancestors 
so much so that we think there is no 
doubt he has not adequately considered 
che facts of the case of adverse possession, 
and that his conclusion that these facts do 
not prove adverse possession is a wrong 

1. Hassomal v. Shah Nawaz Shah, (1903) 2 Sind 

S D 380. 

2. Burga Prasad Singh v. Ham Doyal Chaa- 

dhuri, (1910) 38 Cal 153=10 I C 956. 


conclusion which we can and should setf 
right in second appeal. 

Now, as often happens in the mofussil, 
the pleadings were badly drafted, and the 
first question argued before us was, whe. 
ther this suit was a suit for ejectment and 
possession based on title. As there was no 
clear and unequivocal assertion of title in 
the plaint, so there was no clear and un. 
equivocal assertion of adverse possession in 
the written statement, but both the lower 
Courts have in effect held, and we agree, 
that a reasonable construction of both 
plaint and written statement must be that 
the plaintiff's pleaded title as owners and 
the defendant pleaded adverse possession. 
When this question of the amendment of 
the plaint was before the Judges of this 
Court in 27 S L B 341^ the Judges treated 
the suit as one based upon title, the defence 
being a defence of adverse possession, and 
were clearly of the opinion that the plain, 
tiffs’ suit must fail because while according 
to their own case the defendant was in 
possession for fifteen years, they, suing upon 
title for ejectment, must prove not only 
title but possession within twelve years and 
this obviously they could not do on their 
own pleadings. Therefore, we treat this 
case as a suit for ejectment and possession 
based upon title as owners, and the defence 
as a defence of adverse possession. 

The question whether this suit was one 
to which Art. 142 or Art. 144, Limitation 
Act, applied was argued before us. This 
question does not appear to have been 
raised and decided in the trial Court; the 
lower Appellate Court merely refers to the 
plaintiffs’ case as a case to which Art. 144 
applies, while the Judges of this Court in 
the reported case clearly treated this suit 
as one to which Art. 142 applies by reason 
of the ruling of the Privy Council case in 
15 Bom L B 445* at p. 451 and which 
must therefore inevitably fail because the 
plaintiffs could not prove that they had 
been in possession of the land within twelve 
years, as they themselves pleaded an occu¬ 
pation by the defendant of fifteen years. 
But we do not think we can hold that the 
Privy Council ruling decided, or wasuntend. 
ed to decide, that whenever a suit for 
ejectment and possession was brought, even 
a suit based on title, the plaintiff was 
bound to prove possession within twelve 

3. Khanu Chtihar v. Panjalshah, (1933) 20 AI B 

Sind 279=146 I 0 777=27 S L R 341 (P B). 

4. Bharani Kanta Lahlrl v. Oabar Ali Kban» 

(1913) 15 Bom L R 446=18 I 0 17 (P 0). 
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years or fail, because if that were so, the 
doctrine of adverse possession could have 
no real purpose or existence. If the plain, 
tiffs proved possession within twelve years, 
they won; if they failed to prove possession 
within twelve years, they lost; so that the 
defendant would never be called upon to 
prove adverse possession. The plaintiffs 
failure to prove possession within twelve 
years, even when the suit was based on 
title, would enable the defendant to succeed 
without proof of adverse possession, or in- 
deed, of anything else. We ourselves think 
that the dispossession referred to in Art. 
142, Limitation Act, is a forcible disposses. 
sion or ouster and that the discontinuance 
referred to in that Article being inter¬ 
preted ejusdem generis with possession, 
means something of the nature of an aban¬ 
donment. So where a suit is based on title 
and dispossession, Art. 142 or Art. 144 
will apply as the case may be, for a plain¬ 
tiff may fail to prove title and yet prove 
possession within twelve years and win 
his suit. Where however a suit is based 
upon title and an alleged permissive occu¬ 
pancy, as in this case, Art. 144 applies. 
This, we think, is the interpretation of the 
Privy Council case* above referred to and 
finds support from two subsequent cases of 
the Board : 39 Mad 617® at p. 631 and 44 
Mad 883.® But we do not think it neces¬ 
sary for us to discuss this point further, 
because, we think, this case can be decided 
fairly and squarely on the question of 
adverse possession, and the two Privy 
Council cases last referred to are authority, 
if authority is required, for so dealing with 
this case. 

Now the trial Court held that the defen. 
dant had proved his plea of adverse posses¬ 
sion, and the Appellate Court has found 
that he had not, and it is for us, accepting 
the finding of facts of the lower Courts, to 
decide whether the facts as found do or do 
not prove adverse possession on the part of 
the defendant. Now it is quite clear the 
plaintiffs failed to prove their case as set 
out in the plaint, namely that the defen¬ 
dants were in permissive occupation by 
reason of a grant made by them fifteen 
years before. As the trial Judge points out, 
this is a case demonstrably false, for a 
Government map prepared years before An 

fi.Beoiefeary of State V: OhellUani RMW 

(1916) 8 A I B P 0 ai=36 I 0 903=39 Mad 
617=«8 I A 192 (P C). ^ 

«. Xnthali Mootbawa* v. 

katiy. (1939) 9 A I B P 0 181=63 I 0 461- 

44 Mad 868=48 1 A 896 (P 0). 
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1892.93 shows the village in which the 
defendant’s house and the houses of the 
defendants in the cognate suits are situate, 
in existence as Barocb villages. The trial 
Judge points out that the two witnesses 
brought to prove an express grant, Abdul 
Eahim Shah and Bahim Baksh, clearly 
failed to do so. The only plaintiff who had 
the courage to go into the witness-box bad 
not the courage to state there what be had 
stated in the plaint. The plaintiffs changed 
their case from one of grant by them fifteen 
years before to one of a grant by their 
ancestors, and the two witnesses on this 
point succeeded apparently only in contra¬ 
dicting each other and in satisfying the 
Judge that they were false witnesses. The 
plaintiffs therefore quite clearly failed to 
prove either their case in the plaint an 
express grant by them, or their new esse in 
the witness-box, an express grant by their 
ancestors; and it is not possible to say that 
the trial Judge has not considered the 
plaintiffs’ evidence carefully and given good 
reasons to reject it. 

But let US see how the learned Judge of 
the Appellate Court dealt with this part of 
the case. He cannot differ from the finding 
of the trial Judge that the case of an 
express grant must fail, but he takes the 
view that the Judge failed to consider 
another aspect of the case, the case that 
there was an implied as against an express 
permission. In view of the fact that this 
was not the plaintiffs’ case at all, it is not 
surprising that the trial Judge failed to con¬ 
sider it, and we can only say that the 
learned Judge of the Appellate Court in 
raising in favour of the plaintiffs a case 
they did not raise themselves, and deciding 
their case in their favour, appears to us to 
have accepted a burden his judicial du y 
did not lay upon him. The evidence of 

trivial and friendly service which the 
appellate Judge found proved by witnesses 
whom the trial Judge saw and disbelieved 

as false witnesses for good ^iven 

fails in any way, in our opinion, to sustain 

the burden of the new case f, 

the plaintiffs which the appellate Judge 

*’*^L°o?r“opinion that there was no suffi- 

oient evidence on which the 
lower Appellate Court was justified in find¬ 
ing an implied permissive 
that, in any case, this was not !^® 

TiUintiffa and that it was not within the 

f^ioial dati* of the J adgeto 

it for them. The learned appellate Judge 
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then comes to consider the question of 
adverse possession, having found, we con. 
aider wrongly, that there was proved an 
implied grant by the plaintiffs’ ancestors; 
but while we hold the defendant had not to 
disprove the case of an implied grant which 
was not pleaded and is not proved, he must 
prove his title by adverse possession as 
against the title of the plaintiffs as co- 
owners and sharers in the jagir. The trial • 
Judge has given good reasons for holding 
that the defendant has proved his title by 
adverse possession; the lower Appellate 
Court has given no good or sufficient rea¬ 
sons for Bnding to the contrary. It is urged 
before us that the houses in which the de- 
fendant and other people lived were poor 
temporary hutments, and our attention was 
drawn to the Bombay case in 16 Bom 
338.^ But clearly the houses of these 
people and of the defendant are not tem¬ 
porary hutments at all. From the Appel, 
late Judge’s own reference to the evidence 
the houses would be worth Es. 300 to 600 
each, and indeed, the learned Judge, unable 
to disbelieve the evidence of the deh map 
and the evidence of long and undisturbed 
occupancy by the defendants, suddenly 
leaves this aspect of the case and says : 

The only point therefore for determination sol- 
vent of our difficulty in present case rvill be whe¬ 
ther defendants’ ancestors occupied the land and 
built village with permission of jagirdars and 
their descendants continued to hold occupancy of 
the same as such. 

And the solution of this difficulty the 
learned Judge finds is this implied permis- 
sive occupancy which was never the plain¬ 
tiffs’ case and to which we have already 
referred. But another solution of the diffi. 
culty is the proof by the appellant of 
adverse possession, and the learned Judge 
deals but inadequately with this on p. 15 
of the paper.book. To his declaration of the 
law that the possession to be adverse must 
be adequate in continuity, publicity and 
extent, that it must be actual, visible, and 
exclusive and hostile, provided by "hos¬ 
tile" is meant adverse, and not that the 
defendants must be expected to defend their 
title at intervals from forcible attempts of 
the jagirdars to dispossess them, there can 
be no objection ; but with his finding that 
the evidence proves only possession and 
not adverse possession we cannot agree. It 
is true that the trial Judge when referring 
to a case reported in A I E 1929 Bang 

7. Pramji Cursetji v. Ooouldas Madhowjl, (1692) 

16 Bom 888. 
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170® has referred to, as presumption of 
law, what might more aptly be referred to 
as an inference from facts, namely that 
where the plaintiffs allege and fail to prove 
a permissive occupancy, adverse possession 
can be inferred. But the defendant proves 
that his house, with others, has been built 
upon the jagir land in full sight of the 
jagirdars for some eighty years. His wit- 
nesses, old men, though Hindus, have sup. 
ported him in this. The trial Judge has 
held, and we think rightly, that the occa. 
sional loan and service of the carriage were 
but friendly respectful acts, in no way 
constituting the land service land on the 
terms and conditions on which the defen. 
dants held, and we have no doubt the trial 
Judge is right in his conclusions that the 
land now of little value, then of no value 
at all, was left by the jagirdars to their 
neighbours without complaint, and that it 
is only the plaintiffs, the younger men and 
nob their elders, who seek now harshly to 
enforce their supposed rights. We assume 
that the appellate Judge is right in his 
findings of fact when he finds that Wahid 
Baksh Shah did not try to disturb Allah- 
warayo’s possession 18 or 19 years ago and 
that the story of Dai or the sale of houses 
of lands are not satisfactorily proved, but 
even so, we say that this long and un- 
interrupted possession of this jagir land, 
without rent or terms or conditions, in 
the sight of the jagirdars, evidenced by 
permanent houses and not temporary hut. 
ments constitutes adverse possession in the 
full sense of that word and that the plain, 
tiffs must fail in the suit. 

We therefore allow the appeal with 
costs throughout and restore the decree of 
the trial Court and dismiss the plaintiffs' 
suit. 

B.M./b.e. Appeal allowed. 

8 . Ba Thein v. Sein Win, (1929) 16 A I B Bang 
170=120 I 0 662. 
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Davis J, 0. and Lobo J. 

Jado Bahim — Appellant 

v. 

Emperor. 

Criminal Appeal No. 176 and Ref. No. 
254 of 1937, Decided on 18bh March 1938, 
against conviction and sentence passed by 
Addl. Sess. Judge, Sukkur, Dated 13th 
September 1937. 
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(a) Criminal Trial — Confataion If confes« 
aion h accepted, part which exculpates though 
inherently incredible, should be accepted when 
there is no evidence to prove that such part 
is false —* Evidence includes circumstantial 
evidence* 


It Is true that a confession must be accepted or 
rejected as a whole if it is to be relied on—the 
part which implicates as well as the part which 
exculpates, though the part which exculpates may 
appear inherently incredible because there is no 
evidence to prove that tho part which exculpates 
is false* Bub by "‘evidence’• is meant not only 
direct evidence but circumstantial evidence, and 
a Judge must not leave out of his consideration, 
when considering the truth or falsity of a confes- 
sion or its parts, those probabilities and those pre¬ 
sumptions which may properly arise from the 
other evidence on record, regard being had to the 
common course of natural events and human 
conduct, because little evidence is necessary to 
rebut statements which ate in themselves in¬ 
herently incredible, even when made by an 
accused in a confession * A I R 1931 All 1 (F B) 
and AIR 1987 Sind 212, Expl. [P 203 C 2; 

P 204 0 2] 

(b) Criminal Trial — Evidence — Interested 
evidence* 

Interested evidence is not necessarily false* 

[P 206 C 1] 

(c) Criminal P. C. (1898), S. 439 (4) - 
Bar in S. 439 (4) applies to partial acquittal 
•s well. 

The bar in aub-s. (4) of 8. 439 applies to a par¬ 
tial as well as to a total acquittal. Hence where 
an accused is convicted under B* 304 Cl), 
and is thus acquitted of oflence under 8. 302, he 
cannot in revision bo convicted under Sec. ; 
AIR 1928 P C 254, Bel. on; AIR 1927 Sind 

16 held no longer good law; AIR 

Awroved. [P 205 C 1, 2; P 206 0 1) 

(d) Criminal P. C. (1898), S. 423 (1) (b)~ 
S. 423 (1) (b) does not apply to coses of acquit¬ 
tal, partial or total, but to cases of conviction. 

The words “alter the finding, maintaining the aen- 
tence” occurring in S. 423 (1) (b) (2) must be rwd as 
awbole. The powers under 8.423(1) (b) of altering 
the finding and then as a Court of revision en¬ 
hancing the punishment cannot turn upon obance. 
Cl. (b) of 8. 423 (1) does not apply to oases of 
acquittal, partial or total, but to cases oiconvic- 
tion, and 01. (a) applies to oases of acquittal, and 
if the appellate powers of the Court are to bo 
exercised to convert on acquittal Into a conviction, 
then they should-be exercised on on appeal against 
an acquittal under 8. 423 (D 

appeal against a conviction under 8 . q Ij 


Tikamdae Wadhumal — for Appellant. 

Parfcabrai D. Punwani, Advooate.General 

— for the Grown. 

DaTia J. C, — The accused in this case 
is one Jado, son of Rahim, and he has been 
convicted by the learned Additional 
fiions Judge, Bukkur, of an oflfenoe under 
S. 804 (1), I. P. 0.. and senteno^ to ten 
years^ rigorooB imprisonment, and he hM 
not been convicted of the murder of hia 
wife, a young woman of some 20 years of 


age with whose murder he was charged. 
But we think the learned Additional Bos. 
Bions Judge has so failed to appreciate the 
evidence and to apply the law corrootlv 
doubtless because of his inexperience, that 
we think the only proper conrse for ns is 
to set aside the conviction and sentence of 
the accused who has appealed and direct 
him to be retried for the murder of his 
wife by the Sessions Judge himself. We 
do not wish to prejudice the case of the 
accused by a detailed consideration of the 
evidence. We will therefore give as briefly 
as we can reasons why we think the learned 
Judge has failed correctly to appreciate 
the facts and law in this case. 


It is not disputed in this case that tho 
woman Hayatan was killed by her hus¬ 
band in a field of cotton, but the learned 
Judge felt himself compelled to accept the 
confession of the accused in its entirety 
because of two rulings, 52 All 1011^ and 
AIR 1937 Sind 212=31 SLR 460.* one 
of this Court, which he felt left him no 
alternative. A confession, be argues, must 
be accepted or rejected as a whole if it is 
to be relied on, the part which implicates 
as well as the part which exculpates though 
the part which exculpates may appear 
inherently incredible because there is no 
evidence to prove that the part which 
exculpates is false. So far the learned Judge 
is right. But we would point out that by 
“evidence” is meant not only direct evi- 
dence hut circumstantial evidence, and a 
Judge must not leave out of his considera. 
tion when considering the truth or falsity of 
a confession or its parts, those probabilities 
and those presumptions which may pro¬ 
perly arise from the other evidence on 
record, regard being had to the common 
course of natural events and human con. 
duct to which 8. 114, Evidence Act, refers. 


Moreover while the burden always rests 
ipon the prosecution to prove the guilt of 
ihe accused, if the accused seeks to take 
idvantage of an exception to the general 
aw, he must under S. 105, Evidence Act, 
sring himself within it. Ho may, of course, 
lo this by a confession which in part excul¬ 
pates when there is no other evidence on 
ihe record whereby the exculpatory part 
)f the confessi on can be proved false. 

1. Emperor v. Balmakund, (1981) 18 A | R ^ 
1=1981 Or 0 1=129 I 0 268=82 Or L J 862 
=62 All 1011=1980 A L J 1481 (P B). 

9. Nookar Mooladlno ▼. Bniparor, (1987) 24 
A I B Bind 219=170 I 0 827=88 Or L J 968 
=818 li B 460. 
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After all, the principle on which the two 
cases cited by the learned Judge proceed is 
not difiScuU to understand and is not un- 
reasonable. If a Court is to rely upon a 
confession made by an accused it does so 
because it believes that confession to be 
true, and if there is no other evidence on 
the record by which its truth or falsehood 
may be judged, then that part of the con. 
fession which exculpates cannot be rejected 
as inherently improbable, while that part 
of the confession which implicates only is 
accepted. When therefore there is no other 
evidence on the record to show affirma. 
tively that the exculpatory part of the 
confession is false, the part which excul¬ 
pates must be accepted along with the part 
that implicates; it cannot be rejected on 
the ground that it is inherently incredible: 
but only so long as there is no other evi. 
dence on the record by which that part 
which appears inherently incredible can 
bo proved false. But the evidence that 
proves a statement, in itself inherently 
incredible, to be false, may be circum. 
stantial evidence and clearly less evidence 
can reasonably be required to prove a 
statement which is inherently incredible 
to be false than is required to prove false 
a statement which is not inherently incre¬ 
dible. Moreover the learned Judge should 
consider the definition of “proved” in S. 3, 
Evidence Act. 

In this case it would appear that cir. 
cumstantial evidence against the truth of 
that part of the accused’s confession in 
which he says he killed his wife with an 
axe may be the medical evidence which 
the learned Judge does not appear to have 
considered; and also the fact that the 
accused did not produce the axe. The 
medical evidence shows that there was one 
deep wound running right across the neck 
10 2 deep to the vertical column on 

the front of the neck. The edges were 
irregular. The learned Judge does not com- 
ment upon the nature of this wound at all; 
the doctor was not even asked if it was 
caused by an axe or a knife. The size of 
this wound, the fact that there was only 
one, the irregular edges, may make it proba- 
ble that the woman was killed not by an 
axe at all but by a knife; this would also 
explain why when the accused came to the 
Deputy Commissioner to confess he did not 
bring the axe nor was the axe found, nor, 
as the learned Judge points out, did any of 
the prosecution witnesses see an axe in the 
hand of the accused. It may be that the 


woman was killed by the accused who, 
when he took her out, had a knife concealed 
in his clothing. Now, so far as the impli. 
cation of Khan Bahadur Dil Murad Khan 
by the accused is concerned, the learned 
Judge in one part of his judgment appears 
extremely doubtful as to the truth of Dil 
Murad Khan’s implication by the accused. 
He says : 

Then 16 appears inherently incredible that a 
man of means and influence like K. B. Dil Murad 
Khan would have sexual intercourse with ac¬ 
cused’s wife in an open field instead of a house or 
some such secret place, even assuming he was on 
terms of criminal intimacy with her. Accused 
says he used to have sexual intercourse with her 
in the fleld, because he was afraid of his keeping 
Mt. Zcni. But this seems hardly believable as, 
even in spite of her, it would not have been diffi¬ 
cult for a wealthy man like K.B. Dil Murad Khan 
to find out a more suitable place than an open 
field for sexual intercourse with her. 

Yet when K. B. Dil Murad Khan comes 
and swears on oath that he did not do this 
apparently incredible thing, the learned 
Judge says in effect : “I am sorry, I cannot 
believe you for you are interested.” Surely 
this is unreasonable ; surely little evidence 
is necessary to rebut statements which are 
in themselves inherently incredible, even 
when made by an accused in a confession. 
Moreover, the learned Judge should have 
considered, in considering this confession, 
and he has failed so to do, the past trouble 
between the accused and his wife to which 
Mr. Sharpies' evidence refers, and the man 
with whom this accused then implicated 
his wife was not K. B. Dil Murad Khan at 
all but another man, Audho, son of Balo. 
The woman had been in such fear of her 
husband that she had sought shelter with 
the police, but Mr. Sharpies called the 
parties, peace was made between them and 
one Hisar Khan was accepted as surety. 
This was in June and the woman was killed 
by the husband on 30th September. But 
among Baluchis an outward show of amity 
may be preserved towards the suspected 
woman till fears and suspicions are lulled 
and the woman can be killed at leisure. 
Consideration by the learned Judge of this 
previous charge of infidelity might have 
satisfied him that that which appeared to 
him inherently incredible was in fact untrue 
and that the accused did not charge the 
woman with infidelity with Audho because 
it would at once have raised the inference 
that the murder was premeditated. Another 
man, his master Dil Murad Khan, was 
therefore implicated. 
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Moreover, the manner in which the 
learned Judge has regarded the-evidence 
appears to us to leave the most ‘innocent 
and decent man powerless against the most 
infamous charges, His evidence and the 
evidence of those most likely to be able to 
testify on his behalf is to be rejected in 
limine as interested. Interested it must be, 
but not necessarily false, and if a man 
before he can be taken to have refuted the 
most infamous charges is to rely upon the 
evidence of strangers, his lot is hard indeed. 
On page 51 of the paper.book the learned 
Judge rejects the evidence of Zahro, the 
father of Hayatan, because he is the servant 
of Dil Murad Khan. The evidence of 
Zahto’s wife, Sahib Khatun, and of his 
mother Sodhi is rejected because they are 
Zahro’s wife and mother. The evidence of 
Shahal Khan, the brother of Dil Murad 
Khan, is rejected because he is the brother of 
Dil Murad Khan. The evidence of Samano, 
the carriage driver, is rejected because be is 
carriage driver of Dil Murad Khan. The 
evidence of Sumar, a potter, is rejected 
because he goes to Dil Murad Khan’s otak 
and is therefore, the Judge says, intimately 
connected with Dil Murad Khan. The dis¬ 


crepancies to which the Judge refers in his 
further discussion of the evidence of some 
of these witnesses are not serious discre¬ 
pancies. No good reason is given for reject¬ 
ing the testimony of Khan Bahadur Dil 
Murad Khan when he swears that he did 
not do that which the Judge himself 
apparently considers incredible. We must 
therefore set aside the conviction and sen¬ 
tence, and order the accused to be retried 
by the Sessions Judge himself. 

When the appeal of the accused was 
admitted, this Court ordered notice to issue 
upon the accused to show cause why his 
•sentence should not be enhanced by this 
■Court, but it is clear that if we conBrm the 
conviction under S. 304 (l), Penal Code, 
this is not a case where we could properly 
impose a sentence of transportation, for 
had the accused seen his wife naked with 
K. B. Dil Murad Khan and his servant in 
a cotton field on the early morning, a sen- 
tenceof ten years’ rigorous imprisonment is 
in no way inadequate; and we cannot in 
exercise of our revisional jurisdiction change 
an acquittal into a conviction, and 
the judgment of the Privy Council in 50 
All 722® the bar in sub-s. (4) of S . 439, 

3. KUhan Singh v. Emperor, (1928) 16 AIR 
P 0 264=111 I O 332=29 Cr L J 828—50 
' All 722=66 I A 890 (P C). 


Orimmal P C., applies to a partial as well 
as to a total acquittal, and olearly the 
aooused has been acquitted of the murder 
of his wife. 

It was suggested by the learned Advo 
cate. General that we could, by a combined 
exercise of our powers as an Appellate 
Court and a Kevisional Court, alter the 
finding from one of culpable homicide not 
amounting to murder to one of murflAi- 
under S. 423 (l) (b), Criminal P. C,, and 
enhance the sentence under S. 439 (l) and 
in support of this view, which he did not 
press, the learned Advocate-General drew 
our attODtion to the case in A I R 1983 
Lah 661,^ a judgment of the Lahore High 
Court, in which the learned Judges fol¬ 
lowed two cases, the Madras case in 37 
Mad 119® and a Bangoon case, 1 Bang 436,® 
remarking that the Privy Council in 6*0 
All 722® bad not decided the point as to 
the exercise by the High Court of their 
combined powers, as a Court of Appeal and 
a Court of revision. But the Privy Coun¬ 
cil did not approve the exercise of these 
combined powers, while in a recent case 
the Privy Council approved, not the exer. 
cise by a High Court of its combined 
powers as a mixed Court of Appeal and 
revision, but the exercise by the High Court 
of its powers in appeal and its powers in 
revision, not simultaneously but in succes¬ 
sion. In 37 Bom L B 160,' the accused 
were convicted of murder and sentenced 
to transportation and they appealed. The 
High Court dismissed their appeals but 
in exercise of their revisional jurisdiction 
enhanced the sentences to sentences of 
death, but there was in that case no ques. 
tion of converting an acquittal into a con¬ 
viction . It was a simple and straightforward 
case of enhancing sentence, a power speci¬ 
fically conferred by Sec. 439 (l), Criminal 
Proc^ure Code. 


Under S. 423 (l). Criminal P. C., the 
High Court as a Court of Appeal dismissed 
the appeal and under 8. 439 (1), as a Court 
of revision, it enhanced the sentence, but 
it is difficult to read into 8. 423 (l) (b) the 

4 Mebdl V. Emperor, (1938) 20 A I R Lah 661= 
1933 Or 0 888=146 I 0 949=36 Or D J 260 
35 P L B 238. 

6 . Balli Reddi v. Emperor, (1914) 1 A I R Mad 

258=22 I 0 766=16 Or L J 180=37 Mad 119. 

6 On Sbwe v. Emperor, (1924) HAIR Rang 
98=76 I 0 711=26 Cc L J 247=1 Rang 486. 

7. Cbanbldya v. Emperor, (1936) 22 A 1 R P 0 

36=1936 Or 0 199=168 I 0 936=37 Bom L R 
160=86 Or L J 482=67 AU 166=62 I A 86 
(P 0). 
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power to convert an acquittal into a con- 
viction on an appeal against a conviction. 
We think the words “alter the finding, 
maintaining the sentence” occurring in 
S. 423 (1) (b) (2) must be read as a whole, 
and we could not in this case, for instance, 
;alter the finding from one of a conviction 
under S. 304 to one of a conviction under 
S. 302, I. P. C., and maintain the sentence 
because we could not for an offence under 
S. 302, I. P. C., maintain a sentence of ten 
years rigorous imprisonment. And even if 
the Judge in this case had imposed a sen. 
tence of transportation for life, we do not 
think we could for that reason have altered 
the finding from a conviction under S. 304 
to a conviction under S. 302, I. P. C., and 
then as a Court of revision have enhanced 
jthe punishment to one of death under 
S. 439, Criminal P. C., because we do not 
think the exercise of these powers can turn 
upon chance. We do not think the exer. 
cise of these powers can depend upon the 
chance that in a case under S. 304 (1) the 
Judge has imposed the maximum penalty 
under the Section. We think the better 
'view to take is that Cl. (b) of S. 423 (l). 
Criminal P. C., does not apply to cases of 
Jacquittal, partial or total, but to cases of 
conviction, and that Cl. (a) applies to cases 
of acquittal; and that if the appellate powers 
of the Court are to be exercised to convert 
an acquittal into a conviction, then they 
should be exercised on an appeal against 
an acquittal under S. 423 (l) (a) and not 
on an appeal against a conviction under 
Sec. 423 (l) (b), Criminal P, C., which is 
the case here. 

In view of the Privy Council decision in 
50 All 722,® the judgment of this Court in 
20 S L H 352® appears no longer good law 
and the judgment of the Bombay High 
Court in 48 Bom 510® has proved to be 
correct. In any case we should think it 
desirable in a case of this serious nature to 
order a retrial rather than that we should 
as a mixed Court of Appeal and revision 
convert an acquittal into a conviction and 
enhance the sentence. It is not necessary 
therefore to discuss further the question of 
law involved. This is clearly a case which 
should be retried by a Sessions Judge and 
IS not a case which should be decided by a 
Court whi ch has not seen the witnesses, 

8 . Emperor v. Shahu, (1927) 14 A I R Sind 16 

=97 I 0 641=27 Or L J 1121=20 SLR 862. 

9. Emperor v, Shivpatraya Dardandaya, (1924) 

HAIR Bom 466=86 I 0 478=26 Or L J 

880=48 Bom 610=26 Bom L R 438. 


A. I. B. 

Under S. 423 (l) (b), Criminal P. G., we 
reverse the finding and the sentence and 
order the appellant to be retried for the 
murder of his wife by the Sessions Judge of 
Sukkur. 

D.s./r.k. Retrial ordered. 
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Davis J. C. and Dadiba C. Mehta J. 

Smt. Viranbai (alias Dadanbai) tulo 
Hiranand Chugh — Appellant. 

V. 

Parmanand Jhangaldas and others — 

Respondents. 

Second Appeal No. 22 of 1935, Decided 
on 24th May 1938, against Judgment of 
Asst. Judge, Sukkur, D/- 25th February 
1935. 

(a) Benami — Benami purchase — Anotker*f 
money and benami intention must be proved— 
Evidence insufficient in England may be suffi* 
cient in India. 

In order that a property may be shown to be 
benami, it is not only necessary to show that it 
was purchased by another's money, but itisneces* 
sary to show that it was purchased by that other, 
benami. But circumstances in India are such and 
the habits of society ate such, that evidence which 
might not be sufficient in England to show that 
the property was benami would be sufficient in 
India : IIM I A28(P O); 16 Cal 20 (P C) and 
AIR 1925 P 0 131, Explained. [P 207 0 Qj 

# (b) Practice — Evidence — Party which 
should be first witness refusing but desiring to 
enter witnest*box at late stage — Refusal by 
Court held justified. 

Where a person should have been the first wit* 
ness to go into the witnes8>boz, but did not do so 
and desires to go into the witness box at a late 
stage and the Court in its discretion refuses to 
allow him at that stage there is no irregularity in 
the procedure adopted : 20 Gal 470, Disting, 

[P 209 0 1) 

(c) Second Appeal—Findings of fact—Legal 
conclusion drawn from findings can be const* 
dered. 

Where a Court Is dealing with the question as 
to whether from the facts found the legal inference 
drawn by the lower Courts is correct in oasessuch 
as of adverse possession, or under 8. 63, T. P. Act, 
or 8. 82, Trusts Act, it is entitled to consider In 
second appeal whether the facts found by the 
lower Court justified the conclusions in law that 
they have drawn. [P 207 0 1] 

Kimatrai Bhojraj — for Appellant, 

Davis J. C, —This is an appeal againsb 
the judgment of the Assistant Judge at 
Sukkur who dismissed an appeal against a 
judgment of the Joint Subordinate Judge 
of Shikarpur, in which he found that the 
suit house purchased by defendant I, the 
husband, in the name of defendant 2, his 



the plaintiff ^as entitled to the declara¬ 
tion he sought in his suit to this effect. 

Now, a preliminary objection was taken 
that we could not hear this case in second 
appeal because it was an appeal baaed 
upon facta, that whether a transaction 
was or was not a benami transaction Judge has dealt very 
was a question of fact upon which two —j i... .. . V with thtv 
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Tvifd, was a benami purchasei and that while the Iowap u 

property in queeHrwa,'‘DnreK“^“l'“ 
hneband, the Conrte h“ e not 
It was pnrohaeea by the hnebanS^^ u ?*** 
self, and that before the wife the 
can be deprived of her prCr 
be shown. Now. the le«Md 

Judge has dealt very oarefuUy with^th® 
arguments raised by the learni^ 
before us in this case, which are thB^°°*'’^ 

ments raised by the learned adtoL?:®?; 

the case in the trial Court, and it is noint^ 
out that this decision of the Privy Cnn.!^ 
in 11 M I A 28,> must be re^d 
subsequent decisions of the Privy 
in which the full force of that judgment 
applied to Indian cases is Bomewhirmodf 
fied In 15 Cal 20» Lord Hobfone“ has 

SwlCl • 

It Is familiar to ua all that the system of Bnf 
ting property benami is so extremely cornmnS 
India that the mere fact of a deed being e«o“ted 
in proper form and apparently effecting a yaHA 
transfer to another, is not as good evidence of Z 
real transfer as it would be in other countries anA 
even a slight quantity of evidence to show that it 
was a sham transaction will suffice for the pur¬ 
pose. Still such a transfer cannot be considered ae 
nothing. The person who impugns its apparent 
character must show something or other to- 
establish that it is a benami or sham transaction. 

In A I R 1925 P G 181* Sir John Edge- 
said : 

There can be no doubt now that a purchase in 
India by a native of India of property in India In 
the name of his wife unexplained by other proved 
or admitted facts is to be regarded as a benami 
transaction by which the benefloial interest in the- 
property is in the husband although the ostensible- 
title is in the wife. The rule of the law of England 
that such a purchase by a husband in England la 
to be assumed to be a purchase for the advance¬ 
ment of the wife does not apply in India. 

But we do not think the result of the; 
two later judgments to which we have re- 
ferred affect the principle that in order that 
a property may be shown to be benami, it 
is not only necessary to show that it was 
purchased by another’s money, but it is 
necessary to show that it was purchased 
by that other benami. What all these later 
judgments do is to point out that circum¬ 
stances in India are such, the habits of 
society are such, that evidence which might 
not be sufficient in England to show that 
the property was benami would be soffi-ji 
oient in India^_ 

8 . Dman Parehsd v. Oaodharp Slogh, (1886) 16 
Oal 30=14 I A 137=6 Bar 71 (P 0). 

4 Bara Laksbmlah Ohetty ▼. Kothandarama. 

’ PUlai, (1936) 13 A I B P 0 181=88 10 887= 
48 Mad 606=63 I A 866 (P 0). 


lower Courts had given concurrent findings. 
But, we think, in this case, as in other 
oases, we are dealing with the question as 
to whether from the facts found the legal 
inference drawn by the lower Courts is 
correct; and as we can in a case of adverse 
possession, or in a case under S. 53, T. P. 
Act, consider whether the facts found by 
the lower Court justified the conclusions in 
law that they have drawn, so we can con. 
aider in this case whether the facts found 
justify the conclusion drawn by the lower 
Courts that the transaction in question is a 
benami transaction or within the provisions 
of S. 82. Trusts Act. 2 of 1882. Now. we 
have heard arguments of the learned advo- 
cate for the appellant based principally 
upon a judgment ol the Privy Council in 
11 M I A 28,^ followed by a decision of 
the Bombay High Court in 5 Bom L R 
784^ at p. 788 and the words stressed by 
the learned advocate in the case reported 
in 11 M I A 28,^ are : 

If we were to take away men’s estates upon 
inferences derived from such circumstances as 
these, it would be impossible that any property 
could be safe ; 

while in 6 Bom L R 784 the learned 
advocate relies particularly upon the 

following passage : . . i 

The law of benami is founded on principles 
which are not limited to India; it is nothing more 
or less than an application of the equitable rule 
that where there is a purchase by A in the name 
of B there is a resulting trust of the whole to A. 
It is no doubt an accepted rule ol guidance in 
reference to benami transactions to see from what 
6 oorc6 the purcbftBO money has proceeded^ and tha 
argument here has been that the purchase money 
proceeded from John Joseph De Silva, and so Anna 
Estellita De Silva most be regarded as beoamidar 

for him; but it appears to me w 

something further is required. It should I think 
be shown that the person, whose money has gone 
to effect the purchase, furnished it Purchaser 
That this is the doctrine of the Court of Equity 
In England with regard to the resulting trusts Is 
clear. 

And. put briefly, what the learned advo. 
cate for the appellant saya ib t biB, tow 

l.Breeman Chunder 

Ohuokerbutty, (1867) 11 M I A 30=7 W B 10 

a. jSn Joseph De BUvav. John Joseph DoSUva. 

(1908) 6 Bom D B T84. 
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These two later rulings of the Privy 
Council affect rather the amount of evi. 
dence which is necessary to prove the 
benami nature of the transaction than the 
nature of the transaction itself: the pur¬ 
chase of property by one person for him. 
self in the name of another must still be 
proved, but in the case of a purchase by a 
husband in the name of his wife much 
less evidence is required in India than in 
England. 

In this case a dispute arose as to a house 
and because the husband was a partner 
indebted to the partnership, in a suit 
brought by the plaintiffs against the hus¬ 
band for this partnership debt, two houses 
one in the name of the husband and one 
in the name of the wife were attached in 
execution of their decree, whereupon the 
wife filed a petition claiming the house in 
question as her own, and in consequence 
this suit for a declaration was brought, in 
which defendant 2, Viranbai the wife, from 
the outset took the case that the house 
was hers and was purchased by her money. 
But this was not the case to which she was 
in the first instance and at the proper time 
prepared to justify. Neither she nor her 
husband, the persons most concerned, were 
prepared to go into the witness-box at the 
proper time. But the chief protagonist in 
the suit was her father, and it was bis case, 
and not the case of the wife and husband 
in the witness-box that this property was 
purchased partly with his money, partly 
with money provided by the sale of his 
daughter’s ornaments: but the lower Courts 
rejected and for good reason this case as 
false, and came to the conclusion that the 
money was provided by the husband. It is 
true that the trial Court was in error on a 
question of fact when it stated that Bs. 
1600 only had been provided by the hus¬ 
band and that Bs. 1900 were not deposited 
in Court, and therefore the question as to 
the balance of this purchase money, that 
is Es. 1900, was leh by the trial Court 
undecided. But the lower Appellate Court 
corrected this error of the trial Court and 
pointed out that on the evidence it was 
clear Bs. 1900 were deposited in Court and 
found that these Es. 1900 were deposited 
by the husband. 

Now, as far as the sum of Es. 1600 is 
concerned, the lower Appellate Court shows 
quite clearly that from accounts it can be 
proved that Rs. 1600 was borrowed by the 
husband some few days before the sale, 
deed. The wife herself had nothing, as the 


A. I.R 

lower Courts have found, and the lower 
Courts were justified in finding that her 
father did nothing in this matter but to 
have an agreement for the purchase made 
out first in his name, though the actual 
deed of sale was made out in the name of 
the wife, his daughter. So that the plain, 
tiffs have clearly proved that these Bs. 
1600 came from the husband and were 
used in the purchase of the house, and by 
a process of inference the lower Appellate 
Court was justified in the conclusion that 
it came to, that the husband alone proyi. 
ded the balance of Bs. 1900; but it was 
argued that conceding that the husband 
paid this money for this house, it is not 
sufficient. It must be shown that he inten. 
ded that this money should be used for the 
purchase of the house for himself and not 
for his wife. Now it is trne that there is 
one passage in the judgment of the trial 
Court which is open to attack where it 
refers to the purchase of the property by 
the husband for the wife out of affection 
for her; and, indeed, if the lower Courts 
were of the opinion that the house was in 
fact purchased by the husband with his 
money out of affection for his wife, then it 
could not be held that it was purchased by 
the husband for himself. 

It is argued that here there was no qnes- 
tion of screening the property from the 
creditors; the house was purchased at the 
beginning of tbe partnership and if it was 
purchased out of affection by the husband 
for the wife, she was the beneficial owner 
of the house and it could not be taken 
away from her. But in this case we think, 
the lower Courts were bound to draw an 
adverse inference from the fact that the 
husband and wife, most interested in tbe 
suit, in fact, the two defendants, kept them¬ 
selves out of the witness-box, and the only 
inference to be drawn is that if they had 
submitted themselves to cross-examination, 
their evidence would nob have supported 
their case bub would have strengthened 
that of the plaintiffs. We think therefore 
that upon the circumstances the lower 
Courts were justified in holding that this 
purchase made by the husband was made 
not for his wife but according to Indian 
custom for himself. 

Bub it was urged in appeal that we are 
not justified in inferring from the absence 
of the husband and the wife from the wit¬ 
ness-box anything against them, because 
in fact they desired to go into the witness- 
box bub their request waS refused. • But 
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that is not a fair statement of the case at 
all. The advocate for the appellant and her 
husband made a definite statement in Court 
that he did not propose to call his clients. 
The case was adjourned for argument from 
time to time, and it was only in the course 
of arguments that the appellants changed 
their advocate and an application was put 
in praying that the wife and husband who 
were in Court should be examined as wit¬ 
nesses. This application the Judge refused, 
as it was in his discretion to refuse it. We 
have not here a case where a defendant 
has been trying to procure the presence of 
his witnesses and had first failed but had 
at the last minute succeeded, but we have 
a case where the defendants should have 
been the first witnesses to go into the wit- 
’ness.box, but did not do so; and even when 
a commission was issued for the examina¬ 
tion of the appellant at her request, it was 
never executed because no costs were paid. 
The circumstances in this case are quite 
different from the facts and circumstances 
of the case in 20 Cal 740,® and moreover, 
with the greatest respect to the Chief 
Justice who gave judgment in that case, 
we prefer the reasoning of Ghose J., who 
doubted the correctness of the order that 
the Court was about to make, being of the 
opinion that there was no irregularity in 
the procedure adopted by the Munsif, So in 
this case we hold that there was no irregu. 
larity in the procedure on the part of the 
Subordinate Judge. There was no such 
error in procedure as can bo allowed to 
prevail in an appeal under Section 100, 

Civil P. C. . 

We see therefore no reasons whatever to 
interfere with the concurrent findings of 
the lower Courts on facts or with the legal 
inferences that have been drawn from those 
findings. The appeal is therefore dismissed 

with costs. . _ 

B D /r.k. App eal dismtssea. 

6 . Moni Lai Bandopadhya v. Khiroda Daai, 
(1893) 20 Cal 740. 
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Lilaram Ladakmal and others — 

Applicants* 

V* 

WadhumalAssudomal—Opposite Party. 

Criminal Revn. Appln. Nos. 31 to 43 of 
1938, Decided on 5th May 1938 , to quash 
the proceedings pending before the Bench 
Magistrates, Hyderabad. 
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(s':) Ac. 

Bench of Honorary to 

fad that upon verifacaUon of 
uaignatureof one Magutrate S**®*^® 

mean that they were not aitting as ** 

In Hyderabad the MaoUtrafao *^*** 

the ‘B- Bench, ate Magie^ratea of the 

only when sitting together as a BeLh Tnd ” 

SoS'" °|>7 oTVh“ 

Where the complaint was addressatl 
of Honorary Magistrates as such! fp^m 
that upon the veridoation of the 
there was only the signature of one hself 

would not follow thit 

present sitting as a Bench, [P^ 11 (?qi 

(b) Bombay Prevention of Adultera««.. a ^ 
(5 of 1925), S. 13 (l)~Summon. « 

for within 30 days of grant of certifinti**^ 
Defect IS not mere irregularity but is fatal » 
prosecution case* * 

Section 13 should he considered eeparatelv 
regards its two sub-sections, because sub-s^ 111 
relates to a condition of time, and if it oak 
shown that a summons was not applied for with 
in 30 days of the date of the grant of the certll 
ficate by the public analyst, that would be fatal 
to the prosecution case, for time once gone is gone 
beyond recall. This cannot be regarded as a mere 
irregularity which can be cured. [P 2 n c 2] 

(c) Bombay Prevention of Adulteration Act 
(5 of 1925), S. 13 (2)—Mere fact that dale is 
omitted from summons would not be fatal flaw 
in proceeding. 

Though it is very desirable indeed that the pro. 
visions of Sec. 13 (2) should be closely followed, 
that the name of the complainant should be given, 
the name and place fixed for hearing should be 
shown, it cannot be held that if for instance the 
date be omitted from the summons It would be a 
fatal flaw in the proceedings. All that can be said 
is that it is an irregularity which can be cured, if 
necessary, by an Issue of amended summons and 
by the Magistrate allowing such adjournment as 
the omission of any particular from the summons 
may seem to require so as to give the accused the 
notice in the summons to which he is entitled. 

[P 212 0 1] 

sft (d) Criminal P. C. (1898), S. 200—Mere 
fact that complaint mentions wrong Section or 
wrong Act does not prevent Court from taking 
cognizance of offence under right Section of 
right Act. 

It would not be right to say that merely because 
the complainant whether In ignorance or inadver¬ 
tence. mentions the wrong Act or mentions the 
wrong Section, there Is no complaint within the 
meaning of B. 200. It Is true that if such errors 
occur In the complaint, care must be taken at the 
proper time to see that the accused is In no way 
prejudiced. But if the facts are such’as to disclose 
an offence under a particular Section, under a 
particular Act then existing, then whatever errors 
there may be in the complaint as regards the 
number or name of the Act or Section, the Magla- 
trate should take cognizance of the oonoplaint for 
what in substance It Is and even it the MagUtrato 
has repeated In the summons the mistake that 
occurr^n the complaint Itself, that mistake Is a 
mUtake which can subsequently be reotifle^ 
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P. S. Shahni — for Applicants 

1 to 11 and 13. 

Kundanmal Dayaram — 

for Applicant 12. 

Partabrai D. Punwani —for the Grown. 

Davis J. C. — These revision applica. 
tions are made to us so that we may quash 
proceedings purporting to be under S. 4, 
Bombay Prevention of Adulteration Act, 5 
of 1925, now pending before the City 
Magistrate, Hyderabad, on the ground that 
the provisions required by that Act as a 
condition precedent to a proper institution 
of proceedings have not been complied 
with. This case in some ways is an interest, 
ing case as throwing light upon the pro¬ 
ceedings of Honorary Magistrates in the 
mofussil. It appears that trouble in the 
first instance arose because the complaint 
was made under S. 176 of Act 18 of 1925, 
Bombay Municipalities Act, which at 
that time was not in force in Hyderabad 
Municipality, its place having been taken 
by the corresponding provisions of the 
Bombay Prevention of Adulteration Act 5 
of 1925, for on Ist August 1936, by the 
application of Act 5 of 1925 to the Hydera- 
bad Municipality, S. 176 of Act 18 of 1925 
was no longer in operation or effective. 
Therefore when on 6th October 1936 a 
complaint was made by the Municipal 
Prosecuting Inspector of the Hyderabad 
Municipality of an offence under S. 176 of 
Act 18 of 1925, he was making a com. 
plaint under a Section of the Act which 
was no longer in operation. The appro, 
priate Section at that time was Sec. 4, 
Bombay Prevention of Adulteration Act 5 
of 1925, as subsequently amended by Act 
23 of 1935. But it is perhaps only fair to 
say that the Municipality guarded them, 
selves against any charge that they were 
not conversant with what was being done 
in the way of enacting new laws and 
repealing old ones, by a sentence in the 
complaint which asks the Court to proceed 
against the accused under the Section 
above named or any other Act or any other 
Section applicable. 

The learned Bench Magistrates however 
who dealt with this complaint, were con. 
tent to direct summons under S. 176 of 
Act 18 of 1925 to issue and to fix the 
bearing for 13th October 1936, and a 
summons, which did not appear to contain 
the details required by S. 13, Bombay Pre. 
vention of Adulteration Act, which was 
the appropriate Section then in operation, 


was received by the applicants on lOth 
October. Thereafter, when, on these pro. 
ceedings, this and other similar cases came 
before the City Magistrate, Hyderabad, 
and this question of the repeal of S. 176 of 
Act 18 of 1925, so far as the Municipality 
of Hyderabad was concerned, was raised, 
the City Magistrate was of the opinion 
that, as a complaint had been filed under 
a wrong law and as the particulars requir- 
ed by Section 13, Bombay Prevention of 
Adulteration Act, had not been given, the 
complaint was bad ; and he advised their 
withdrawal. 

Apparently however, the District Magis¬ 
trate was not content with this opinion of 
the City Magistrate, and possibly because 
the complaint had not been dismissed or 
the accused had not been discharged, no 
application vras made by the District Magis¬ 
trate to the Sessions Court in revision or 
to this Court in revision to set aside what 
he apparently considered a wrong decision 
of the City Magistrate. But the Public Pro¬ 
secutor of Hyderabad was consulted, and he 
apparently was of the opinion that the 
fact that the complaint was put under 
a wrong Section or a wrong law did not 
bar the jurisdiction of the Court or prevent 
it taking cognizance of an offence under 
the right Section of the right law, and 
apparently in accordance, let us say, with 
the view of the Public Prosecutor, the then 
City Magistrate on 18th December 1936, 
ordered process to issue against the accused 
presumably under Section 13, Bombay 
Prevention of Adulteration Act, for an 
offence under that Act. Hence these appli> 
cations in revision have been argued by 
Mr. Shahani before us with his cus. 
tomary enthusiasm and thoroughness. 

Now the case, as he takes it, can be put 
simply in this fashion; that the Sections 
that really govern the proceedings of the 
nature contemplated by this complaint and 
of the offence charged are Ss. 12 and 13, 
Bombay Prevention of Adulteration Act, 
and Ss. 12 and 13 are as follows : 

12. (1) No offence under this Act shall be triable 
by a Magistrate exercising powers less than those 
of a Magistrate of the Second Class. 

(2) The amount of fine recovered from persons 
accused of any offence under this Act shall be 
paid to the local authorities within whose local 
areas the offence is committed. 

IS. (1) No summons shall be issued for the 
attendance of a person aconsed of an offence under 
this Act unless the summons is applied for within 
30 days of the date of the grant of the certificate 
by the public analyst of the result of his analysis. 
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(2) Ever; such summons shall specify the parti* 
culars of the offence charged, the name of the 
complainant and the date and place fixed for the 
hearing of the case. The case shall not be pro¬ 
ceeded with until at least seven clear days have 
elapsed from the date of the service of the 
summons. 

So far as S. 12 of the Act is concerned, 
he emphasizes the fact that these offences 
are offences triable only by Magistrates of 
,the Second Class and that in Hyderabad 
the Magistrates who constitute the B” 

Bench are Magistrates of the Second Class 
only when sitting together as a Bench and 
that when sitting singly they are Magis¬ 
trates only of the Third Class, and he has 
referred us to the pages of the Sind Official 
Gazette which support his contentions. 

Therefore his first point is that the record 
shows that this complaint was made and 
cognizance in effect taken only by a Magis¬ 
trate sitting singly, sitting as a Third Class 
Magistrate; therefore no proper complaint 
can be deemed to have been made to a 
Magistrate of the Second Class within the 
provisions of S. 12. Bombay Prevention of 
Adulteration Act. Moreover he argues it is 
important that a proper complaint should 
have been made within the provisions of 
S. 13 of the Act, because they provide that 
no summons shall be issued for the ^ten¬ 
dance of a person accused of an offence 
under this Act unless the summons is 
applied for within 30 days of the date of 
the grant of the certificate by the public 
analyst of the result of his analysis; it 
follows that a summons can only be grant- 
ed when a complaint has been properly 
made and a summons properly applied for; 
if no complaint has been properly made, 
no summons can have been properly applied 
for or properly granted; therefore it is quite 
impossible in this case that the provisions 
of S. 13 of the Act can have been complied 
with and non-compliance must be fatal 
to these proceedings. But this argument 
depends, of course, upon our accepting as 
correct the very attractive picture the 
learned advocate has drawn to us of two 

Honorary Magistrates, constituting 

Bench sitting, at different ends ^ 

Bench, each one busily upon a 

different case, so that 

naU, sitting as a Bench of Socpnd Cl^ 

Magistrates they are in fact sitfci“8 singly 
as Third Class Magistrates. But 
exaggerated or however true 
of Honorary Magistrates at work 

it is not proved to be a fwt -nnli' 

dfiziee before ns. We are dealing with appU- 


Wnd ail 

cations in revision, and the 

us at the outset to quash certSuT^® 

mgs. and we think the 
upon them of showing 
are necessary to the makinn of 
us in their favour have been prove”^> 
19 no proof upon the record tw 
this complaint was made to the^fitn'?®*! 
Magistrates, it was not revived bv 
sitting as a Benoh of two or more 
record shows it was addressed to a ^ v 
of Magistrates as such. The only 
It could be so oalled, of their aotTng the 
manner whieh the learned advocate hw 
described, lies m the fact that upon 
verification of the complaint itself, there ia 
only the signature of one Magistrate Bnf 
It 18 very natural to suppose that if two 
Magistrates are sitbing together in a case 
of this nature, one Magistrate only would 
sign below the verification of the complaint 
but it by no means follows two Magistrates 
were not present sitting as a Benoh 6n this 
one case, and we think we are justified 
and indeed under the circumstances we 
think it is only proper that we should infer 
under S. 114, Evidence Act, that these 
Magistrates to this extent properly dis. 
charged their judicial functions. 

So that we cannot say that it is in any 
way proved that the application for a 
summons was not made bo a Bench of 
Second Glass Magistrates properly oonsti. 
tuted, or that a summons was not granted 
by a proper Benoh so as to make the objec¬ 
tion brought in the matter of the time 
limit of 30 days effective. We would point 
out here that we consider that 8. 13, Bom¬ 
bay Prevention of Adnlteration Act, should 
be considered separately as regards its two 
sub.sections because sub-s. (l) relates to a 
condition of time, and we think that if it 
can be shown that a sammons was not 
applied for within 30 days of the date of 
the grant of the certificate by the public 
analyst that would be fatal to the prose, 
oubion case, for time once gone ia gone 
beyond recall. The law requires that pro. 
ceedings shall be started within a certain 
time; if they are nob started within that 
time then they cannot start at all. We can¬ 
not regard this as a mere irregularity which 
can bo cured. We can regard it only as a 
fatal defect in the proceedings in limine, 
bub in this case this fatal defect is nob 

second part of S. 13, Bom¬ 
bay Prevention of Adnltwabion Act, iJ con- 
cerned, that is the part which reUtee to the 
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speciBcation of particulars of the offence 
charged in the summons, though it is very 
desirable indeed that the provisions of this 
Section should be closely followed, that the 
'name of the complainant should be given, 
the name-and place fixed for hearing should 
be shown, we should find it difficult to hold 
that if, for instance, the date be omitted 
from the summons, that could be said to 
be a fatal flaw in the proceedings. All that 
can be said is that it is an irregularity 
which can be cured, if necessary, by an 
issue of amended summons and by the 
Magistrate allowing such adjournment as 
the omission of any particular from the 
summons may seem to require so as to 
give the accused the notice in the sum. 
mons to which be is entitled. It is also to 
be observed that under Sec. 13 (2) of the 
Act 


the case shall not be proceeded with until at least 
seven clear days have elapsed from the date of the 
service of the summons, 

and when the summons is referred to in 
sub.s. (2) it means a summons with all 
necessary particulars. Mr. Shahani was at 
first inclined to emphasize the point that 
as the complaint was made on 6th October, 
while the offence complained of occurred 
on 14th August 1936, it is almost inevit¬ 
able that more than 30 days elapsed before 
application was made for a summons, an 
application which we assume to have been 
made under S. 13, Bombay Prevention of 
Adulteration Act. But again, so far as that 
point is concerned, we can only say that 
there is no evidence to support this case 
that the application was made after 30 
days. In the absence of any evidence, we 
cannot accept his objection on this point as 
proved. 

But apart from these particular objec. 
tions, the general objection was taken that 
nothing now could rectify these proceed¬ 
ings, that they were started under a wrong 
Act, and so far as the particular Section of 
the particular Act under which the com. 
plaint was made is concerned, it was on 
that day, 6th August 1936, repealed and 
ineffective, and this was the view which 
commended itself to the learned City 
Magistrate when in the first instance he 
suggested that this complaint and others 
like it, should be withdrawn. But we do 
not think that it would be right to say 
that merely because the complainant, whe- 
ther in ignorance or inadvertence, men¬ 
tions the wrong Act or mentions the wrong 
Section, that thereby it must be said that 


there is no complaint within the meaning 
of S. 200, Criminal P. C. It is true that if 
such errors occur in the complaint, care 
must be taken at the proper time to see 
that the accused is in no way prejudiced. 
But if the facts are such as to disclose an 
offence under a particular Section, under a 
particular Act, then existing, then we think 
whatever errors there may be in the com. 
plaint as regards the number or name of 
the Act or Section, the Magistrate should 
take cognizance of the complaint for what 
in substance it is, and although in this case 
the Bench Magistrates have repeated in 
the summons the mistake that occurred in 
the complaint itself, that mistake is, we 
think, a mistake which can hereafter be 
rectified in accordance with the order that 
we shall have made. 

We think therefore that so far as the 
objections urged by Mr. Shahani are con. 
cerned, that is to say, that the Magistrates 
did not function as a Bench, that they are 
not competent to take cognizance of this 
complaint of an offence which is triable 
only by Magistrates of the Second Class, 
that the wrong Section of the wrong Act 
was mentioned in the complaint, and that 
the application for the summons was made 
too late after the grant of the certificate to 
found lawful proceedings, we must say 
that upon the record before us these objec. 
tions have not been proved and cannot be 
allowed to prevail. 

We must however see that the accused 
is not prejudiced by the irregularities which 
undoubtedly have occurred in these proceed, 
ings, and we think that the proper course 
to take is to make it clear that the offence 
alleged is an offence falling under S. 4 (l), 
Bombay Prevention of Adulteration Act, 
(the appropriate clause or clauses should be 
stated in the summons) and that the pro¬ 
cedure laid down in sub-s. (2) of S. 13 of 
the Act must be strictly followed, and that 
a new summons specifying the particulars 
of the offence charged, the name of the 
complainant, the date and place fixed for 
hearing of the case as required by that 
sub.section shall issue and the case shall 
not be proceeded with until at least seven 
clear days have elapsed from the date of 
the service of the summons as the Section 
requires. That again will make clear the 
time within which the accused now being 
charged with an offence under the Bombay 
Prevention of Adulteration Act will have 
to take action if they wish to plead the 
defence of warranty. For instance, i** 
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of Bub.a. (3) of S. 4 of the Act lays down 
certain provisions as to the time within 
which the defence of warranty can be 
taken. It says : 

No evidence of a warranty under Proviso (a) to 
sub.s. (3) shall be admissible on tehalf of the 
seller (a) unless the seller has within three days 
of the service of the summons under S. 13 sent to 
the complainant a copy of the warranty with a 
written notice stating that he intends to rely upon 
it and specifying the name and address of the 
person from whom he received it and has also 
sent a like notice of his intention to that person ; 
and (b) . . . . 

These are the conditions of the sub¬ 
section required of a seller if he is to take 
advantage of a warranty, and the period of 
three days which is fixed within Cl. (a) of 
sub-s. (4) of Sec. 4 of the Act must as 
strictly be complied with, as the period of 
30 days fixed under sub-s. (1) of S. 13 of 
the Act. If this is done, we think these 
proceedings will be regularized and it will 
be possible for them now to proceed before 
the City Magistrate in a regular, lawful 
and seemly manner. Order accordingly. 
The order we have made above will also 
mutatia mutandis be the order passed in 
the connected applications, that is to say, 
in Criminal Revision Applications Nos. 32 
to 43 of 1938, inclusive. 

D.S./r.K. Order accordingly. 
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Davis J. C. and Dadiba C. Mehta J. 

Dharamdas Hiranand — Appellant. 

V. 

Emperor. 

Criminal Appeal No. 34 of 1938, Decided 
on 20th May 1938. 

(a) Criminal P. C. (1898), S. 195 — Old »yB- 
tem of sanctions is now abolished. 

The old system of sanctions is now abolished. 
The Court or officer concerned does not sanction a 
prosecution. The Court or officer concerned makes 
the complaint direct. Where therefore complaint 
in a case is made by the Sub-Inspectoc concerned, 
with the necessary administrative sanction, no 
judicial sanction is necessary. [P 214 0 1] 

«(b) Penal Code (1860), S. 211—Giving of 
first information of cognizable offence to police 
is institution of criminal proceedings within 
the mesming of second part of S. 211. 

No distinction should be drawn between the 
first and second parts of 8. 311, I. F. G., between 
proceedings before the police and proceedings before 
the Magistrate. The second part of 8eo. 311 must 
be Tead*wlth the first part of S. 211 and the second 
part of 8. 311 refers to '’saoh criminal proceed- 
h^gs”; obviously these criminal proceedings are 
the criminal proceedings referred to in the first 
putt. Criminal proceedings are just as much insti¬ 
tuted within uie meaning of the 8eotion when 
first information of a cognizable offenoe is given 
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to the police under 8. 164, Criminal P. 0., as when 
a complaint is made direct to a Magistrate under 
8. 200 : A I B 1931 Nag 134 (F B), Dissent.; 17 
Cal 374; 20 Mad 79 and A 1 B 1931 All 269, 
Bel. on. [P 214 0 1. 2] 

(c) Penal Code (1860), S. 211—Words “be 
instituted** in second part denote passive mood. 

The words ‘*be instituted” in second part of 
S. 211 do not denote the past tense. The words 
denote the passive mood. [P 215 0 1] 

(d) Criminal P. C. (1898), S. 195 (1) (b) — 
OHence under S. 211, 1. P. C., not committed 
in Court of Sub-divisional Magistrate—His giv¬ 
ing of *B’ summary as administrative officer 
cannot be held to have been proceeding in his 
Court—His complaint is not necessary. 

Section 195 (1) (b) does not relate to offences 
under 8. 211 generally. It relates to offences under 
8.211,I.P.0.,when such offence is alleged to have 
been committed in or in relation to any proceed¬ 
ings in any Court. [P 215 C 1] 

Where offence under 8. 211,1. P.O., is not com¬ 
mitted in the Court of Sub-divisional Magistrate, 
his giving of the ”B” summary as an adminlstra* 
tive officer cannot be held to have been a proceed¬ 
ings in his Court. Hence his complaint is not 
necessary. [P 216 C 1] 

H. T. Raymond — for Appellant. 
Fartabrai D. Funwani, Advocate-Gene¬ 
ral — for the Grown, 

Davis J, C. — The accused in this case, 
one Dharancdas, has been convicted by the 
Sessions Judge of Larkana of an offence 
under S. 211 (2), Fenal Code, and sentenced 
to two years' rigorous imprisonment and a 
fine of Rs. 300. The case for the prosecu¬ 
tion is that on 15th January 1936 the 
accused made a complaint to the head con. 
stable in charge at Sewan Police Station 
against one Muradali Shah of Wahur and 
six others, alleging that Muradali Shah had 
shot at him with his gun, had incited his 
men to beat and rob him and they had 
robbed him of his coat and Bs. 20 and 
kicked and beaten him. He named one 
Raghumal, who was with him, as his wit. 
ness. The head constable took a copy of 
his first report to the Sub-Inspector who 
was camped at Bubak, who, that same 
night, went to Wahur, the scene of the 
offence, and the next morning made enquiry. 
The accused, then the complainant, pointed 
out the wall behind which he had taken 
refuge from the shot and the Sub-Inspector 
could find no trace of shot; the accused 
refused to go to a doctor to be examined 
and said he bad no injury; the house and 
otak of the zamindar were searched and a 
black coat claimed by the accused as his 
and alleged to have been taken when he 
was robbed, was attached. This coat the 
zamindar claimed as his own, and it was 
identified by the tailor and the washerman 
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as the zamindar’s coat, and the son of the 
accused, who was said to have bought it 
for his father, failed to identify it. The 
Sub.Inspector could not find the accused’s 
witness Kaghumal, and after having exa. 
mined other witnesses and having come to 
the conclusion that the case was false, the 
Sub.Inspector reported the case to the Sub. 
divisional Magistrate for **B” summary, 
which was given, and on having received 
the administrative sanction of the Deputy 
Superintendent, the Sub.Inspector filed a 
complaint against the accused for the 
offence under S. 211, 1. P. C., of which the 
accused has been convicted. (After discuss¬ 
ing the evidence the conclusion was that 
the accused had knowingly made a false 
complaint against the zamindar Muradali 
Shah. The judgment then proceeded fur. 
ther.) It is argued however that the con. 
viction must be set aside on the grounds of 
law. First, it was argued that the necessary 
sanction for filing the complaint was not 
obtained and that absence of such sanction 
is not cured under S. 537, Criminal P. C., 
because Cl. (b) relating to sanction has now 
been omitted from S. 537. Apparently the 
learned advocate was not aware that Cl. (b) 
of S. 537, Criminal P. C., relating to sane, 
tions is now omitted from the Section be- 
cause it is no longer necessary. The old 
system of santions is now abolished. The 
Court or officer concerned does not sanction 
a prosecution. The Court or officer concerned 
makes the complaint direct : see S. 195 (l) 
(a) and (b), Criminal P. C. The complaint 
in this case is made by the Sub-lnspector 
concerned, with the necessary administra¬ 
tive sanction. No judicial sanction is now 
^necessary. 

It was then urged that the offence could 
not fall under Sec. 211 (2), Penal Code, 
because the making of a false complaint to 
the police is not the institution of criminal 
proceedings within the meaning of that 
Section and reliance was placed upon a 
Full Bench ruling of the Nagpur High 
Court, AIR 1931 Nag 134.^ With all due 
respect to the learned Judges who decided 
that case, we can see no such distinction 
as they have drawn between the first and 
second parts of S. 211, I. P. C., between 
proceedings before the police and proceed, 
ings before the Magistrate. The learned 
Judges have not referred to Cls. (1) and (m) 
of S. 4 (1), Criminal P. C. Under 01. (1) the 

1. Sultan Ahmad v. Emperor, (1931) 18 A I B 
Nag 134=1931 Cr 0 721=188 I C 398=32 
Cr L J 1009=27 N L R 275 (F B). 
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term “investigation” by a police officer 
includes all proceedings under the Code for 
the collection of evidence by a police officer 
or an authorized person other than a 
Magistrate, and is distinguished from a 
judicial proceeding which includes any pro- 
ceedings in the course of which evidence 
may be legally taken on oath. If therefore 
the Legislature had wished to differentiate 
between proceedings by a police officer and 
proceedings by a Magistrate, as the learned 
Judges of the Nagpur High Court believed, 
then, with all respect, it appears to us the 
Legislature would have used the term 
“judicial proceedings” as contrasted with 
“criminal proceedings,” the term used in 
S. 211, I. P. C. 

Our opinion is that the second part of 
S. 211, I. P. C. differs from the first, so far 
as the institution of criminal proceedings is 
concerned inasmuch as it provides a more 
serious punishment for criminal proceedings 
on false charges when such proceedings 
relate to the more serious offences. It is true 
the first part of S. 211, I. P. C., refers both 
to criminal proceedings and false charges, 
while the second part of S. 211, I. P. C., 
does not seem so to differentiate, but 
appears to combine both in language so 
concise as to be defective. But it is clear 
that the second part of S. 211,1. P. G., must 
be read with the first part of S. 211,1. P. 0. 
and the second part of S. 211,1. P. C., refers 
to “such criminal proceedings;” obviously 
these criminal proceedings are the criminal 
proceedings referred to in the first part. It 
may be that the second part of S. 211, 
I. P. G., will not apply in certain cases 
when the first part will apply, for the first 
part of S. 211, I. P. C., relates specifically 
to a “false charge” while in the second part 
of S. 211, I. P. C.. the "false charge” 
appears involved in the criminal proceed, 
ings, but with that aspect of the case we 
are not now concerned. In our opinion, 
criminal proceedings are just as much insti- 
tuted within the meaning of the Section 
when first information of a cognizable 
offence is given to the police under S. 154, 
Griminal P. G., as when a complaint is 
made direct to a Magistrate under S. 200. 
S. 190, Criminal P. C., applies equally to 
both cases. The view that the second part 
of S. 211, Penal Code, applies in appropriate 
cases to investigations by the police and 
are not limited to proceedings before a 
Magistrate is the view of the Calcutta and 
Madras High Courts : 17 Oal 574" and 20 
2. Karim v. Queen Empress, (1890) 17 Cal 674. 
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Mad 79.^ Reference may also be made feo 
an interesting judgment of the Allahabad 
High Court reported in (1931) 29 A L J 
177,^ in ^vhich a previous ruling of that 
Court that Sec. 211. Penal Code, cannot 
apply to a police investigation is dissented 
from. We think that it is clear the first 
information given by the accused to the 
Sub.Inspector of the offences of attempted 
murder, dacoity, etc. committed by the 
zamindar and his raj ncen amounted to the 
institution of criminal proceedings vffithin 
the meaning of the second part of S. 211, 

I. P. C. The words "be instituted” in that 
part of the Section do not appear to us to 
denote the past tense as is sometimes con- 
tended. The words denote the passive 
mood. 

One last and further point is raised how¬ 
ever in a very prolonged defence, and that 
is, that as no complaint was made by a 
]Court, the complaint would not lie; but 
[reference to S. 195 (l) (b) does not relate to 
offences under S. 211 generally. It relates 
to offences under S. 211,1. P. C., when such 
offence is alleged to have been committed 
in or in relation to any proceedings in any 
Court, and when the learned advocate was 
asked to identify the Court or the Court s 
proceedings in which this offence had been 
committed, he finally pointed to the Court 
of the Sub-divisional Magistrate who gave 
the "B” summary. But this "B” surnmary 
was given by a Sub-divisional Magistrate 
iSS an administrative officer and not as a 
Court at all. The giving of a “B” summary 
cannot be held to have been a proceeding 
in his Court. The offence under S. 211, 
I. P. C., was not committed in his Court. 
The accused never came before the Court. 
Nor was the offence committed in relation 
to the Court or in relation to any proceed¬ 
ing in his Court, wide as those words are. 
We think therefore there is no merit in 
this appeal either on law or on facts. We 
think this case was a false case deliberately 
persisted in till the end, and a deterrent 
punishment is called for. We see therefore 
no reason to interfere with the sentence of 
two years’ rigorous imprisonment passed by 
the SessioDS Court. The appeal is dismis¬ 
sed accordingly. 

d.s./b.K. Appeal dismissed. 

3. Qiieen-Bmpress ▼. Nunjaada Bau, (1897) 20 

Mad 79=1 Wetr 188=7 M Ij 7 16. 

4. Bmpator v. Johrl, (1931) 18 A I B All 969= 

1981 Or 0 489=136 I C 277=88 Ct L J 266= 

(1981) 99 A li 7 177. 
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Davis J. C. and Dadiba C. Mehta J. 

Parmanand Jhangaldas and others — 

Appellants. 

V. 

Jairamdas Sadhuram and others — 

Respondents. 

Second Appeal No. 14 of 1935, Decided 
on 24th May 1938, against Judgment of 
Asst. Judge, Sukkur, D/. 22nd December 
1934. 

(a) Transfer of Property Act (1682), S.53— 
Fraudulent preference — Mere preference to 
particular creditor is not transfer within S. 53 
—Difference between transfers in bankruptcy 
and under Section S3 explained. 

Mere preference of one creditor to another is 
not a transfer within the meaning of 9. 53. There 
is a distinction between transfers in bankruptcy 
which are bad, because they do in fact prefer one 
creditor to another, and between transfers which 
fall under the provisions of S. 53, which are had 
because they are sham transactions intended to 
benefit the debtor and defeat or delay thecredltors 
generally. [P 216 C 1] 

(b) Second Appeal—Findings of fact cannot 
be disturbed—Yet inferences of law can be 
interfered in second appeal. 

While a Court in second appeal will not inter¬ 
fere with findings of fact of the lower Appellate 
Court, whether right legal inferences have been 
drawn from those facts, whether, for instance, the 
possession is adverse or not, whether a transfer is 
made with intent to defeat or delay within the 
meaning of 8. 53, are questions of law, which can 
be dealt with in second appeal : 20 Cal 93 (P C); 
19 Cal 255 (P C); AIR 1930 P 0 91 and AIR 
1937 Sind 51, Rel. on. [P 216 0 1] 

(c) Transfer of Property Act (1882), S. 53— 
Para. 2 of sub-s. 1 does not come into opera¬ 
tion until Para. 1 is fulhiled. 

Section 53 does not apply to cases simply where 
one creditor is preferred to another, and the pro¬ 
visions of Para. 2 of 8Ub-8. (1) of 8. 53 do not oome 
into operation until the provisions of Para. 1 of 
that sub-section have been fulfilled : A I R 1916 
P C 116 and AIR 1929 P C 279, Rel. on. 

[P 216 C 1, 2] 

Sunderdas Jethanand — for Appellants. 
Kimatrai Bhojraj — for Respondents. 
Davis J. C. — This is au appeal from 
the judgment of the Assistant Judge at 
Sukkur reversing a judgment of the Joint 
Subordinate Judge at Shikarpur in which 
he held that a particular transaction was 
void under S. 53, T. P. Act, being a trans¬ 
fer of an immovable property with intent 
to defeat or delay creditors within the 
meaning of S. 53 (l), T. P. Act. The Appel¬ 
late Court however took a different view. 
It held that the plaintiffs had failed to 
prove that the transfer was not a transfer 
for consideration, and that it was not even 
proved that the transferor was indebted 
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to the plaintiffs. But we think, that this 
case can be quite briefly decided on the 
principle that mere preference of one cre¬ 
ditor to another is not a transfer within 
the meaning of Section 53, T. P. Act, and 
that there is a distinction between trans. 
fers in bankruptcy which are bad, be¬ 
cause they do in fact prefer one creditor 
to another, and between transfers which 
fall under the provisions of S. 53, T. P. 
Act, and which are bad because they are 
sham transactions intended to benefit the 
debtor and defeat or delay the creditors 
generally. The first point taken in appeal 
was that no second appeal would lie in a 
case of this nature because whether a trans¬ 
fer of an immovable property is made with 
a particular intent, with intent to defeat 
or delay creditors, is a question of fact, 
which has been found by the lower Appel¬ 
late Court, and however erroneous that 
finding may be, it is not for us in second 
appeal to interfere. But while a Court in 
second appeal will not interfere with find- 
ings of fact of the lower Appellate Court, 
whether right legal inferences have been 
drawn from those facts, whether, for 
instance, the possession is adverse or not 
whether a transfer is made with intent to 
defeat or delay within the meaning of Sec. 
53, T. P. Act, are questions of law, which 
can be dealt with in second appeal, and 
reference may be made to the case of the 
Privy Council in 19 I A 228^ and the case 
in 19 I A 48^ and a case of the Privy 
Council reported in 32 Bom L R 380^ 
while one aspect of this matter has been 
considered and discussed at some length in 
a case of this Court in 30 S L B 371,^ so 
that there is no doubt in our mind that 
the question as to whether this transfer is 
or is not a transfer falling within Para. 1 
of sub-s. (l) of S. 53, T. P. Act, is a ques- 
tion we can consider in second appeal. 

Now, it is, we think, settled law, what¬ 
ever may have been the opinion in the 
past, that S. 53, T. P. Act. does not apply 
to cases simply where one creditor is pre¬ 
ferred to another, and that the provisions 

1. Bam Gopal v. Bhamskhaton, (1898) 20 Cal 93 

=19 I A 228 (P C). 

2. Luchmeswar SiagL Babadoor v. Manowat 

Hoosein, (1692) 19 Cal 265=19 I A 48=6 Bar 

133 (P 0), 

3. Wall Muhammad v. Muhammad Baksh, 

(1930) 17 A I R P 0 91=122 I C 316=11 Lah 

199=67 I A 86=32 Bom L R 380 (P 0). 

4. Gulabrai v. India Equitable lusurauce Co. 

Ltd., (1937) 24 A I R Sind 61=167 I 0 929= 

SO S L R 871. 


of Para. 2 of sub.s. (l) of S. 53 of the Act' 
do not come into operation until the provi¬ 
sions of Para. 1 of that sub.section have 
been fulfilled. In 43 Cal 521® at page 524, 
Lord Wrenbury said : 

As matter of law their Lordships take it to be 
clear that in a case in which no consideration of 
the law of bankruptcy applies there is nothing to 
prevent a debtor paying one creditor in full and 
leaving others unpaid although the result may be 
that the rest of bis assets will be insufficient to 
provide for the payment of the rest of bis debts. 
The law is, in their Lordships’ opinion, rightly 
stated by Palles, C. B. in (1887) 21 Ir 27^ where 
he says : 

“The right of the creditors taken as a whole is 
that all the property of the debtor should be 
applied in payment of demands of them or some of 
them, without any portion of it being parted with 
or without consideration or reserved or retained by 
the debtor to their prejudice. It follows from thisr 
that security given by a debtor to one creditor 
upon a portion of or upon all his property although 
the effect of it or even the Interest of the debtor in 
making it, may be to defeat an expected execution 
of another creditor, Is not a fraud within the- 
statute, because notwithstanding such an act, the 
entire property remains available for the creditors 
or some or one of them, and as the statute gives 
no right to rateable distribution, the right of the 
creditors by such act is not invaded or affected. 

The transfer which defeats or delays creditors is 
not an instrument which prefers one creditor to 
another, but an instrument which removes pro* 
perty from the creditors to the benefit of the 
debtor. The debtor must not retain a benefit for 
himself. He may pay one creditor and leave an¬ 
other unpaid : (1876)20hD1047at p. 108. Bo soon 
as it is found that the transfer here impeached 
was made for adequate oonsideration in satisfac¬ 
tion of genuine debts, and without reservation of 
any benefit to the debtor, it follows that no ground 
for impeaching it lies in the fact that the plaintiff 
who also was a creditor was a loser by payment 
being made to this preferred creditor—there being 
in the case no question of bankruptcy”. 

And the exposition of the law as laid 
down by Lord Wrenbury was followed by 
the Privy Council in 7 Rang 624.® Now, 
tbe facts found by the lower Appellate 
Court in this case fit most aptly to tbe law 
as set out by Lord Wrenbury, for the lower 
Appellate Court has found that the transfer 
impeached was made for adequate consider, 
ation in satisfaction of genuine debts and 
without reservation of any benefit to tho 
debtor. It cannot be said that there was 
not upon the record evidence which justified 
the lower Appellate Court in a finding of 

6. Musahar Sahu v. Hakim Lai, (1916) 2 A I R 

B 0 116=32 I 0 343=43 Cal 621=43 I A 104 

(P 0). 

6. Re Moroney, (1887) 21 Ir 27. 

7. Middleton v. Pollock. (1876) 2 Oh D 104=4& 

LJCh 293. 

8. Ma Pwa May v. Chettyar Firm, (1929) 

A I R P 0 279=120 I 0 646=7 Rang624=6& 

I A 379 (P 0). 



Sind 217 


1938 Takhtbam Tulsidas v. 

facts -which bo aptly attracts this appli. 
cation of the law. 

It is true, as the learned advocate for 
the respondents says, that in this case 
defendant 1 mortgaged to his father-in-law 
the only immovable property he possessed 
as security for money advanced by him 
some years before, but the lower appellate 
Judge found that this was a perfectly 
genuine transaction. He found, and there 
is clearly evidence to support his finding, 
that there was a genuine debt due by 
defendant 1 to defendant 2, and defendant 2 
had advanced to defendant 1, for the pur¬ 
pose of the partnership of which the plain¬ 
tiffs were members, sums of money from 
time to time, and the fact that there was 
this relationship and this lapse of time 
does not appear to us in itself sufficient to 
attract the application of Para. 1 of sub-s. (l) 
of S. 53, T. P, Act, to this mortgage so as 
to make this transfer voidable. We think 
there is nothing more in this appeal than 
this, and that it should be dismissed with 
costs. Order accordingly. 

B.D./r.k. Appeal dismissed. 

A. I. B. 1938 Sind 217 
Davis J, C. and Dadiba 0. Mehta J. 
Takhtram Tulsidas Ambwani —Appellant. 

V. 

Emperor. 

Criminal Eevn. Appln. No. 75 of 1938, 
Decided on 11th May 1938, from Judgment 
of Additional Sessions Judge of Nawabshah. 

(a) Penal Code (1860), S. 204—Mere refusal 
to produce document if not offence under Sec- 
204—But refufal coupled with lecret dealing 
with document or with dealing intended to be 
kept secret, amounts to offence under S. 204. 

Although a mere refusal to produce documeuts 
1b not an offence under 8. 204, a refusal to produce 
a document with the intention, otherwise proved 
of keeping the document secret may well be suffi¬ 
cient evidence to prove a secretion within the 
meaning of Seo. 204. An honest refusal to produce 
a document is not a “secretion” of a document 
within the meaning of S. 204. Where there is a 
refusal, coupled with a secret dealing with the 
document or with a dealing intended to be kept 
secret it amounts to an odence under S. 204. 

[P 218 C 1] 

(b) Bombay Court of Wards Act (1 of 1905), 
Ss. 44. A, 15, 16—Power to call for documents 
tiven by S. 44-A can be ezereised by Court of 
Wards for purposes of the Act and not only for 
purposes of Ss. 15 and 16—Mere fact that 
Court of Wards is party to civil suit does not 
deprive it of that power. 

Beotlon 44-A gives the Court of Wards power to 
«4ll for prodaotion of documents for the purposes 
of the Aot referred to In B. 4 and other Sections of 


Emperor (Davis J . C .) 

the Act and not only for the purposes of 8s. 16 
and 16; and an enquiry under Be. 15 and IG Is not 
a condition precedent for the exercise of the power. 
So also the mere fact that a claimant to the cstato 
has filed a civil suit against the Court of Wards 
would not deprive it of the power to call (or docu¬ 
ments under 8. 44-A. [P 216 C 1, 2] 

K. H. Nagrani — for Appellant. 

Partabrai D.Punwani, Advocate-General 

— for the Crown. 

Davis J. C.—The accused in this case 
was a clerk in the Court of Wards. He also 
claimed to be the adopted son of one Tulsi¬ 
das Vaparimal who died possessed of consi¬ 
derable property but without a son. His 
nearest heir was Kishinchand Changomal, 
a minor, and a son of his daughter. As the 
result of the attempt of the accused to have 
his name entered as the heir of Tulsidas in 
the Revenue records, the Court of Wards 
assumed superintendence of the minor’s 
estate and thereupon issued notice upon the 
accused to produce all account books and 
documents relating to the property of the 
deceased. These notices were for some time 
ignored but at last the accused agreed te 
produce the account books and documents 
in accordance with the notice, but under 
legal advice he changed his mind and 
refused to do so. Thereafter it came to the 
knowledge of the Court of Wards that the 
accused was dealing with the property and 
had accepted, in satisfaction of debt, 9 acres 
and 24i ghuntas of land from one Hasso- 
mal Abumal, and from the sale.deed it 
appeared that this Hassomal had executed 
a kabuliyat in favour of the deceased in 
his lifetime and thus the existence of this 
document which the accused had among 
others refused to produce became known. 
A complaint therefore of offences under 
Bs. 204, 403 and 404, I. P. C., was made» 
and ultimately the accused was convicted of 
offences under Bs. 204 and 403, I. P. O. 
and sentenced for each offence to a fine of 
Bs. 200. His appeal was dismissed by the 
Additional Bessions Judge of Nawabshah 
and his revision application was admitted 
in this Court mainly on the argument that 
a mere refusal to produce a document was 
not a secretion of a document within the 
meaning of 8. 203, I. P. 0. It was also 
urged that as the accused had filed a civil 
suit against the Court of Wards involving 
this question in dispute between him and 
them, they could not lawfully call upon him 
to produce documents or account books in 
relation to the estate. 

As this is an application in revision, we 
are not prepared to hear arguments upop 



218 Sind 


Gobindram V. Karachi Municipality (Davis J. C.) l. R, 


the facts, to hear, for instance, arguments 
that the accused did not act dishonestly. 
This is a question of fact on which on evi¬ 
dence both Courts have come to a concur¬ 
rent finding, but on the question of whether 
a mere refusal to produce documents is a 
secretion within the meaning of S. 204, 
I. P. C., we have heard arguments, and 
though it follows that a mere refusal to 
'produce documents is not an offence under 
|th 0 Section, for the Section does not say 

whoever refuses to produce or secrets or 
Idestroys any document,” and indeed, Sec. 
175, 1. P. C., relates to the intentional 
omission to produce a document, a refusal 
to produce a document, with the intention, 
otherwise proved, of keeping the document 
secret may well be sufficient evidence to 
prove a secretion within the meaning of the 
Section. 

Refusal to produce a document may well 
be evidence of the secretion of a document 
iwithin the meaning of S. 204, I. P. C. An 
[honest refusal to produce a document is 
obviously not a 'secretion” of a document 
within the meaning of the Section, but 
where, as in this case, the accused out of set 
Ipurpose kept the Court of Wards in ignor. 
ance of what documents were in his posses, 
sion and in addition disposed of one of 
these documents without the knowledge of 
the Court of Wards, so that now the docu- 
ment is no longer in his possession, it 
appears to us that the Courts below were 
justified in finding that the accused secreted 
the document. It is clear the accused kept 
secret the existence of the document, and 
perhaps the words "keeps secret" more 
clearly express the idea of “secretion” in- 
volved in S. 204, I. P. C., than does the 
word “secrets,” but where there is a refu. 
sal coupled with a secret dealing with the 
document or with a dealing intended to be 
kept secret, as is the case here, we cannot 
say that the offence is not committed. 

But it was then argued that as the Court 
of Wards was a party to a civil suit, they 
were not entitled to order documents to be 
produced under S. 44.A of the Act, nor 
apart from this, were they entitled to call 
for documents when there was no enquiry 
within the meaning of S. 15 or S. 16 of the 
Act. But we cannot accept the argument 
that the Court of Wards is rendered power- 
less and unable to act in protection of the 
ward’s estate because a claimant to that 
estate chooses to file a suit in a Civil Court, 
nor can we hold that the Court of Wards 
is empowered to call for documents only 


when an enquiry under S. 15 or S. 16 of 
the Act is pending. S. 44.A of the Act gives 
the Court of Wards power to call for the 
production of documents for the purposes! 
of tbe Act, not only for the purposes of 
S. 15 or S. 16 of the Act. What the pur¬ 
poses of the Act are, are clearly to be ascer. 
tained from S. 4 and other Sections of the' 
Act. We see therefore no reason to inter¬ 
fere with the conviction under Sec. 204, 
I. P. C. No point of law arises out of the 
conviction under S. 403,1. P. C. We there¬ 
fore dismiss the revision application. Order 
accordingly. 

r.m./R.K. Application dismissed. 
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Davis J. C. and Lobo J. 

Gobindram Jamiatrai — Applicant. 

V. 

Karachi Municipal Corporation — 

Opponent. 

Criminal Revn. Appin. No. 47 of 1933, 
Decided on 7th April 1938, against convic- 
tioD and sentence passed by Special First 
Class Magistrate, Karachi. 

(a) Bombay Prevention of Adulteration Act 
(5 of 1925), S. 4 (1) (a)—Proprietor altbougb 
sleeping portner is liable. 

A proprietor of a shop is liable for the sale of 
adulterated stuff sold in his shop, although such 
proprietor is only a sleeping partner : (1892) 66 
L T 649 and (1S98) 79 L T 381, Rel. on. 

[P 219 0 1] 

(b) Bombay Prevention of Adulteration Act 
(5 of 1925), S. 4 (1) (a)—Public officer as pur¬ 
chaser—Offence IS committed. 

An offence under S. 4 (1) (a) is committed in 
respect of adulterated food even though it is pur* 
chased by a public officer as such publio officer : 
(1902) 2 K B 1, Expl. and Rel. on. 

CP 220 0 1, 2] 

Hari Charan Jagumal — for Applicant. 

Sunderdas Jethanand — for Opponent. 

Partabrai D. Punwani, Advocate-General 

— for the Grown. 

Davis J. C. — The applicant in this 
revision application has been convicted by 
the Special First Class Magistrate, Karachi, 
of an offence under S. 4 (1) (a), Bombay 
Prevention of Adulteration Act, and sen. 
tenced to a fine of Rs. 30. The Magistrate 
found that the Assistant Health Officer of 
Karachi took five samples of ghee from a 
shop of Gobindram Dhanomal, the appli¬ 
cant, and that of the five samples one was 
shown to contain 37 per cent, of foreign fat. 
It was nob therefore genuine but adul¬ 
terated ghee. Now we admitted this appli¬ 
cation on the argument that this applicant 
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Gobindram was a sleeping partner, and as 
such, was not responsible for the sale at 
his shop of adulterated ghee. But after 
having looked into the record, we are not 
satisfied in any way that the applicant 
proves that he was a sleeping partner. His 
shop is named after himself and his mere 
allegation that he is a sleeping partner is 
not sufiicient, in our opinion, to establish 
that fact. But even if he were, we think, 
that following the decisions in the two 
English cases in (1892) 66 L T 649^ and 
(1899) 79 L T 381," it is clear that he 
would be liable, for it is not only the actual 
salesman who is responsible and who can 
be convicted under the Act for sale of 
adulterated food. 

In (1892) 66 L T 649.^ the master was 
convicted as a seller of adulterated milk 
under S. 6, Sale of Food and Drugs Act, 
1375, though the servant had adulterated 
it with water. It was urged on behalf of 
the master in appeal against his conviction 
that he had not connived at the adultera. 
tion, nor had he actually sold the milk, 
and therefore he could not be rightly con. 
victed. Hawkins J. said : 

Now I am of opinion, as I have already said, 
that the conviotion ought to be affirmed. I think 
myself that the master for all purposes must be 
deemed to be the seller of the milk; that is to say, 
it is impossible to say that he is not a seller of the 
milk. It may be said that the person who actually 
deals with the milk, and sells it, and delivers it 
for the master, may also within the provisions of 
this Act of Pariiament be the seller of the milk ; 
but at the same time, even if he is so, as I think 
he is, I think that the master himself is also the 
seller of the milk. There Is no doubt that civilly 
be would be the person alone who would be to 
blame. 


The learned Judge goes on to say : 

I think however that It is not necessary at all 
that the man who sells the milk, that is to say 
the principal or seller, is necessarily to be taken to 
be cognizant of the adnlterstion, the law making 
it, I think, an oflence if adulterated milk is sold 
in point of fact, unless, indeed, the Pefson^^^o 
sells it is able to protect himself from liability to 
a penalty by reason of the provisions to be found 

in 8. 26.8. 6 does not say, No person shall 

knowingly sell to the prejudice of the purchaser 
any article of food which is not of the nature, 
substance, and quality demanded’. The word 
‘knowingly’ seems to have been carefully exclnaen 
by the Legislature from this S. 6, and I can very 
well understand good reasons for it. A master 
might In that case protect himself by saying. 
‘Although it is perfectly true my servant sold 
adulterated milk, and I recei ved the proceeds of 

1. Brown V. Foot. (1892) 66 L T 6^ = 6' ^ ^ 

M 0 110=17 Cox 0 C 509=M J ^ oot 

2. Parker v. Alder. (1899) 1 Q B 20=79 ^ T 

=68 L J Q B 7=47 W R 142=15 T L B 3— 

19 Oox 0 0 191=63 J P 772. 


the milk which he so sold, yet I am Dot to be 
rendered responsible, because you failed to prove 
I had any cognizance, or that I was conniving 

at the wrongful act of my servant’.No 

connivance beiog therefore necessary to establish 
the offence under this Section, is there any reason 
for saying that the man is not to be responsible 
for the act of a servant in the same way that the 
master is ordinarily responsible for the act of a 
servant ? The Magistrate does not put it that it 
is a criminal act on the part of the master, but 
the penalty is inflicted, it seems to me. for the 
purpose of making people exercise care in selling 
articles which they have no right to adulterate* 
If what was done was the act of the servant, no 
one could doubt that the master would bo res¬ 
ponsible for the act. 

Then the learned Judge goes on to say: 

It does not seem to me that connivance would 
make the smallest difference. It would not have 
made the agent more or less the agent acting for 
the appellant, selling the milk taken from the 
appellant's premises. It strikes me if he had gone 
with the milk, his master knowing perfectly well 
he was going to adulterate it. and sell it as adul¬ 
terated milk, no one would for a moment have 
contended with anything like a hope of success 
that the master was not responsible under such 
circumstances for the act of the person 
acting under bis directions. Connivance is imma¬ 
terial, and the mere actual sale of the milk is that 
which creates what it is difficult to call an offence, 
if it is done without anything like a guilty know¬ 
ledge; but call it an offence for the purpose of 
defining and expressing what I mean, it is not the 
less an agency on the part of the man who sold 
the milk, because, cognizance being immaterial, rt 
is not proved or shown that the master had any 
knowledge of the fact of the adulteration. 

This case, (1892) 66 L T 649.* was 
followed in (1898) 79 L T 381.** In that 
case, the seller undertook to sell pure un. 
skimmed new milk in specified quantities 
and prices to be sent by the Great Western 
Bail way to its destination: but it was adul¬ 
terated on the way and nevertheless the 
farmer who supplied the milk was held 
liable for its adulteration. Lord Bussel C. J. 


ai(^ • 

The sole remaining question is this : Take lb 
tiat the respondent was entirely innocent morally 
t the adulteration to which he was no 
ould not protect himself, is be “nswer- 

blefot it? I think he has brought himself within 
he Act, taking into consideration the object and 
;ope of the Act of Parliament. An ^ 

oris liable for the unauthorized act ofhlawrvanb 
eyond the scope of hie employment. 
rhen the act ie done In exprese to his 

rders. I think therefore looking to the object of 
tie Act and the absence of any P^j/^lon or any 
iferenoe to scitnUr he has brought WmseUvrithln 
If he were to be relieved 
ride door would be open to evade the beneficial 

rovisioDS of the I^lslatute, 

The learned Judge goes on to say : 

Assuming the Magistrate was right In holding 
bat tne respondent has acted innocently, it was 
bviously a case in which the fine ought to be * 
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nominal one, but we cannot be deterred by the 
hardship of the case from giving full effect to the 
intention of the Legislature* 

Now, in each of those cases the circum. 
stances were far more strongly in favour 
of the appellant than the circumstances in 
this case. The words of S. 4, Bombay Pre. 
vention of Adulteration Act, are even wider 
than the words in the corresponding pro¬ 
vision of the English Act. For while S. 6, 

Sale of Food and Drugs Act, 1875 says : 

No person shall sell to the prejudice of the pur. 
chaser any article of food or any drug which is not 
of the nature, substance, and quality of the article 
demanded by such purchaser 

the words of the Bombay Act are : 

Any person who (a) sells or causes to be sold or 
offers for sale to the prejudice of the purchaser . . , 

so that there is nothing in the provisions 
of the English Act which prevent the 
rulings under it operating with greater force 
in cases coming under the Bombay Act. 
The learned advocate who appeared for the 
applicant has raised another point urging 
that it cannot be said that a Municipal 
Officer who purchased food for the purpose 
of analysis can be prejudiced, should it 
subsequently appear that the food is adul¬ 
terated, and he referred us to the case in 
\1902) 2 K B 1^ at p. 10, relying upon the 
judgment of Darling J. But we do not 
think that the learned advocate has cor. 
rectly appreciated the meaning of that 
judgment. In fact Darling J. seems to say 
that which is contrary to what the learned 
advocate thinks he says. Darling J. does 
not say, it is necessary to prove that the 
purchaser was in fact prejudiced, but he 
says : 

I think the words (of the Section) ‘to the pre- 
judice of the purchaser’ are used in the sense that 
there is a sale to the prejudice of the purchaser if 
a purchaser in the abstract would be prejudiced, 
although the actual purchaser may for some 
reason peculiar to himself not be prejudiced. 
Goods might be sold under a false description and 
might not inflict any actual injury, because they 
were In fact of a better quality than the goods 
demanded; but it was never intended that in such 
a case there should be a prosecution; and 1 think 
that is the reason why the words ‘to the prejudice 
of the purchaser’ are inserted in the Section. Pro¬ 
vision is made in 8. 13 for the purchase by Inspec¬ 
tors of Nuisance, Officers of Health, and other 
similar persons, of samples of food or drugs for the 
purpose of analysis, and if it were necessary to 
prove that the sale was to the prejudice of the 
particular purchaser, it never could be proved in 
such a case as that, because the purchaser is pro* 
bably provided with money out of the public funds 
to pay for the article and however bad it may be, 
be is none the worse off becaus e the article is not 

3. Pearks, Gunston & Tee Ltd. v. Ward, (1902) 3 

K B 1=71 L J K B 666=87 L T 61=66 J P 

774=20 Ooz 0 0 379=18 TLB 638. 
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intended to be used by him. but it is to be analysed. 
A person in that position cannot in the nature of 
things be prejudiced by the sale. 

And, apparently, it is upon the last sen¬ 
tence here quoted that the learned advocate 
relies in proof of his argument that if the 
purchaser was a public officer, an offence 
cannot be committed in respect of adnl- 
terated food purchased by him as such 
public officer, but that is not the meaning 
of the words used by Darling J. at all, and 
the meaning of his words is precisely to 
the contrary effect. We think therefore that 
there is nothing in this revision application, 
and it must be dismissed. 

B.D./r.k. Application dismissed. 

A. I. B. 1938 Sind 220 
Lobo j. 

Ghulam Hussein Ehatau — 

Petitioning Creditor. 

V. 

Shahban Mohib — Debtor, 

Case No. 10 of 1938, Decided on 11th 
July 1938. 

Presidency Towns Insolvency Act (1909), 
S. 9 (e)—Attachment in execution of award is 
not attachment in execution of decree of Court 
for creating act of insolvency. 

Sec. 9 (e) must be strictly construed in favour 
of the debtor to whom the matter of adjudication 
as an insolvent under the Insolvency law is one of 
vital importance. Any inconvenience arising out 
of such a construction is for the Legislature to 
consider and remedy if they think proper by 
amendment ; it is not for the Court to enlarge the 
meaning of the words used by the Legislature. An 
attachment in execution of an award is not an 
attachment in execution of the decree of a Court 
within the meaning of S. 9 (e) for the purpose of 
creating an act of insolvency : A I B 1928 Cal 
840. Approved and Foil. ; 35 Bom 196, Bel. on. 

[P 221 0 1; P 222 0 21 

Kimatrai Bhojraj and Hakumatrai H. 
Eidnani — for Petitioning.creditor. 

Kundanmal Dayaram — for Opponent. 
Order.—On 29th March 1938 the peti. 
tioning creditor Ghulam Hussein Khatan 
presented a petition for the adjudication of 
Shahban Mohib as an insolvent. The act 
of insolvency on which the petition is 

based is thus set out in the petition : 

That he failed to pay the amount of the decree 
though an attachment against his immovable pro¬ 
perties, viz., plot Nos. 31 M. M. 3 and No. 7 
M. M. 4 situate at Machi Miani Quarter, Karachi, 
has been made in Kzn. No. 1351 of 1937 on 23rd 
December 1937 and 7th January 1933 which 
attachment has subsisted for more than 21 days. 

Notice of the petition was issued to the 
debtor who filed objections. The debtor 
stated (1) that he disputed the petitioning 
creditor’s debt; (2) that he disputed the 
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act of insolvency alleged against him ; and 
(3) that the properties alleged to bo under 
attachment were not his properties but 
were wakf properties in which he had no 
interest. The second of these objections has 
been argued as a preliminary point. Now 
Sec. 9, Presidency Towns Insolvency Act, 
sets out the acts of insolvency which entitle 
a creditor to present a petition for adjudi¬ 
cation. Cl. (e) of Sec. 9 reads : 


If any of his property has beon sold or attached 
for a period of not less than 21 days in execution 
of the decree of any Court for the payment of 
money. 


It is the debtor 8 contention that in this 
case there was no attachment of property 
in execution of the decree of any Court for 
the payment of money. The attachment 
relied upon by the petitioning creditor was 
an attachment in execution proceedings 
arising out of an award under the Arbitra¬ 
tion Act. Under S. 15, Arbitration Act, an 
award on a submission on being filed in 
Court shall be enforceable as if it were a 
decree of the Court, and it is the contention 
accordingly of the petitioning creditor that 
the words in Cl. (e) of Sec. 9 "in execution 
of the decree of any Court for the payment 
of money,” are wide enough to cover exe- 
cution proceedings to enforce an award 
under the Arbitration Act. It is argued 
that there is no reason whatever why the 
Legislature should have placed an attach¬ 
ment in execution of the decree of a Court 
on a higher plane than an attachment in 
execution of an award when the Arbitra. 
tion Act provides that an award when 
filed in Court is enforceable as if it were a 
decree of the Court. There is however 
direct authority in support of the conten. 
tion raised by the debtor in this case. In 
A I E 1928 Cal 840^ a Bench of the Cal. 


cutta High Court has held that an attach¬ 
ment in execution of an award is not an 
attachment in execution of the decree of a 
Court within the meaning of Sec. 9 (e) for 
the purpose of creating an act of insol. 
venoy. The judgment in this case is that of 
Bankin 0. J. of the Calcutta High Court, 
and must undoubtedly be treated with the 
greatest respect. In the course of his judg¬ 
ment Bankin C. J. says : 

When we come to look at the words of Bee. 9, 
Presidency Town Insolvency Act, we find they are 
words which have to be given a strict construc¬ 
tion. I do not mean a narrow construction, but 
they are not words which are to be amplified 
upon any notion of convenience. 

- 1. Bamsahal Mull More v. JoylaU. UM8) 16 
A I B Oal 840=116 I 0 684=88 OWN 608. 


Now, no doubt it would be a matter of 
great convenience that an attachment in 
execution of an award should be treated on 
the same basis for the purposes of S. 9 (e), 
Presidency Towns Insolvency Act, as an 
attachment in execution of the decree of a 


Court; but the Chief Justice of the Calcuta 
High Court was clearly of the opinion that 
the argument of convenience did not justify 
an amplification of the clear words of 
Cl. (e) of Sec. 9. In another part of his 
judgment Bankin C. J. says : 

Could 16 be said in favour of such petitioning 
creditor that the words 'in execution of the decree 
of any Court for the payment of money’ had been 
satisfied ? It seems to me quits impossible to say 
that. It is true enough that for the purpose of 
enforcing an award you may treat the award as 
though it were a judgment, and therefore you may 
apply to it all the provisions of O. 21 and various 
other provisions. It is another thing altogether 
to say that something which is not a decree must 
be taken to be a decree with the result that a man 
is to commit an aot of insolvency so that he is to 
be adjudicated upon a petition presented, it may 
be, by some one who has no concern with the 
award at all. In my judgment the only way to 
deal with this matter ie to deal with it in the 
same spirit as in the case to which we have 
been referred : (1907) 1 KB 478.2 The words : 
“In execution of the decree of any Court for the 
payment of money” cannot be extended by ana¬ 
logy. They must be extended, if at all, by the 
Ijegislature and we cannot hold that there has 
been an act of insolvency when the definition 
given by the Legislature has nob been complied 
with. 


These are strong words and strong langu¬ 
age, and as I have said above the judgment 
of Bankin C. J. must be treated with the 
greatest respect. The case of Ramsahai y. 
JoylaU^ is referred to by Sir D. Mulla in 
bis Commentary on the Law of Insolvency 
at p. 94. In para. 123 Sir D. Mulla states : 

An award for the payment of money filed In 
Court under B. 11 of I. A. A. 1890, is not a ‘decree 
within the meaning of the present clause although 
it is enforceable under that Act ae if it were a 
decree. No insolvency petition can therefore be 
founded on an attachment or sale in execution of 

an award. , , o- r* 

In support of this proposition Sir JJ. 

Mulla cites the case of Bamsahai v. Joy. 
lall} The commentator proceeds : 

It Is therefore for consideration whether 01. (e) 
should not be amended by adding the words or in 
exeenUon of an award for the payment of money. 

Now, it cannot be disputed that Sir D. 
Mulla as a commentator on the Law of 
Insolvency is universally regarded as an 
authority, and in the coarse of his Com¬ 
mentary on the Law of Insolvency Sir 
T). Mnlla has not hesitated in several places 

2 In xe Bankrupfcoy Notice (No. 1), (1907) 1KB 
47^^ DJ K B 171=96 I. T 181=11 M.Q. 
BOO 1^=38 T D B S14e 
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to record bis respectful dissent when he 
has considered that the judgment of any 
High Court in India is doubtful or incor- 
rect. It is significant that in referring to 
the case in A I E. 1928 Cal 840* the learned 
commentator has not recorded any dissent, 
but on the contrary states that it is for 
consideration whether Cl. (e) should not be 
amended by adding the words ‘or in exe¬ 
cution of an award for the payment of 
money.’ In this part of his commentary 
Sir D. Mulla has also referred to the case 
in 35 Bom 196,® where it was held by a 
Bench of the Bombay High Court that an 
award filed in Court under S. 11, Arbitra¬ 
tion Act, was nothing more than an award 
although it was enforceable as if it were a 
decree. In that case an application had 
been made under O. 21, B. 29, for stay of 
execution of a decree. The application was 
dismissed on the following grounds set out 
in the judgment of Sir Basil Scott C. J. : 

Now, such an order can only bo made by the 
Court, ii there is a suit pending on the part of a 
person against whom a decree has been passed, 
against the holder of a decree of the Court. It 
appears to me that the petitioner is not a holder 

of a decree of the Court.for the award, to 

which the applicants seek to give the force of a 
decree, is nothing more than an award, although 
it is enforceable as if it were a decree. 

In the course of his judgment in A I R 
1928 Cal 840* Rankin C. J. has stated that 
in his opinion the matter before him was 
to be treated in the same spirit as in (1907) 
1 KB 478." That was a case under S. 4 (l)(g), 
Bankruptcy Act of 1883, in which the 
Court of Appeal upheld the order of the 
Registrar refusing the issue of a Bankruptcy 
Notice on the strength of a judgment ob¬ 
tained in pursuance of an order purporting 
to be made under the Arbitration Act of 
1889 to enforce an award on a submission. 
Referring to the executing of an award 
under the English Arbitration Act, Fletcher 
Moulton, L. J. states : 

The powers of the Court as to giving eSect to 
such an award in such an arbitration are defined 
by Sec. 12, Arbitration Act, 1889. That Section 
provides that ‘an award on a submission may by 
leave of the Court or a Judge be enforced in the 
same manner as a judgment or order to the same 
efieot.’ But it gives no power to turn such an 
award into a judgment. It gives to the award the 
same status as a judgment for the purpose of 
enforcement, but it leaves it what it was before, 
viz. au award. 

The learned advocate for the petitioning 
creditor has argued that the judgment of 

3. Tribhuvandas v. Jivanohand Lallubhai & Co., 

(1911) 36 Bom 196=8 I C 179=12 Bom L R 

860. 


Rankin C. J. is wrong; that it places too 
narrow an interpretation on the wording 
of Cl. (e) of S. 9, Presidency Towns Insol¬ 
vency Act, that the words “in execution of 
the decree of the Court for the payment of 
money” are wide enough to cover the 
execution of an award for the payment of 
money. He has drawn my attention to a 
series of reported cases in which various 
provisions of the Civil Procedure Code 
dealing specifically with decrees resulting 
from civil suits have been bold applicable 
to proceedings connected with the enforce¬ 
ment of an award; and he has invited me 
on a consideration of these cases and on 
general principle to differ from Rankin C. J. 
and to hold that the words in Sec. 9 {e), 
Presidency Towns Insolvency Act, “in exe¬ 
cution of the decree of any Court for the 
payment of money” are sufficiently wide to 
cover the execution of an award for the 
payment of money.” I must however de- 
dine the invitation not only because in 
my humble opinion the judgment of the 
Calcutta High Court is good law but be¬ 
cause it appears to me that S. 9 (e). Presi¬ 
dency Towns Insolvency Act, must be 
strictly construed in favour of the debtor 
to whom the matter of adjudication as an 
insolvent under the Insolvency law is one 
of vital importance. It seems to me clear 
that any inconvenience arising out of such 
a construction is for the Legislature to 
consider and remedy if they think proper 
by amendment; it is not for the Court to 
enlarge the meaning of the words used by 
the Legislature. 

In this view of the matter, it would 
serve no purpose for me to refer to the 
cases reported in 43 All 394,* 27 C W N 
666,® 75 I C 927® and 47 Cal 29' and 
other cases cited by the learned advocate 
for the petitioning creditor where it has 
been held that the provision of the Civil 
Procedure Code applying specifically to 
decrees in civil suits is applicable to execu¬ 
tion proceedings on an award under the 
Arbitration Act. I may however remark 
that in each and every one of those cases 


4. Sital Prasad v. Clements Robson &, Co., (1921) 

8 A I R All 199=61 I C 401=43 All 394=19 
ALJ187. 

5. Gladstone Wyllie & Co. v. Joosule Peer Mah<> 

med & Co., (1924) 11 A I R Cal 117=76 I 0 
868=27 OWN 666. 

6. Pakhar Das v. Radha Kishen, (1924) HAIR 

Lah 544=75 I C 927. 
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the procedure held applicable was proce¬ 
dure necessary for the execution of an 
award. On these grounds and for these 
reasons I must decide this objection in 
favour of the debtor. It follows that no act 
of insolvency having been established by 
the petitioning creditor bis application for 
adjudicating the debtor as an insolvent 
must be dismissed. I accordingly dismiss 
it with costs. 

d.s./r.k. Application dismissed. 
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Davis J. C. and Lobo J. 

Gangabai wlo Pamanmal 

V. 

Pamanmal Lachman. 

Criminal Eevn. Appln. No. 50 of 1938, 
Decided on 7bh April 1938, from order of 
the Addl. City Magistrate, Karachi, D/- 
24th January 1938. 

Ji! Criminal P. C. (1898), S. 488 (8) — Reii- 
dence—Maintenance — Residence need not be 
permanent — Wbat amounts to sufbcient resi* 
dence—No bard and fast rule available—Rule 
should not be construed strictly so as to de¬ 
prive woman of assistance from Court which is 
easily accessible — Each case however must be 
dealt on its own facts. 

Where there is sometbing more than a flying 
visit, where a man leaves his house and resides 
for some time in the hoase of his paronts-in-law 
with his wife, that is a sufficient residence within 
the meaning of sub-s. 8 of S. 488. Sub-s. 8 does 
not necessarily refer to permanent residence. It 
refers also to temporary residence. The word resi¬ 
dence” of course implies something more than a 
mere brief visit, a mere flying visit. It suggests a 
certain continuity, but if there be a continuity 
for such a period of time as to allow it fairly to be 
said that the husband did reside even for a matter 
of some weeks with his wife, it does not appear 
that the Section should be so strictly construed as 
to deprive the woman, who often in these cases is 
helpless, of assistance from the Coart which is 
most easily accessible to her. It is not however 
possible in such cases to fix any arbitrary period 
of time to say, for instance, two months at Agra, 
six weeks at Bombay, one month at Karachi as a 
minimnm to constitute residence for the purposes 
of B. 483. Bach case will have to be dealt with on 
its merits. It could easily be said that a visit of a 
lew days is not residence within the meaning of 
B. 488, but It could not easily be said that a visit 
of a few weeks was not residence within tbemoan- 
ing of B. 488. Each case however must be dealt 
with on its merits, the distinction betw^ a mere 
visit and residence being borne In mind : A I 

1930 Bom 348 andAJB 1937 991,^1.^ 

[P 238 O 3; P 324 0 1] 

Kiahinchand J. — for Applicant. 

Partabrai D. Punwaoi, Advooate General 

— for the Crown . 


Davis J. C.—This is a revision applica¬ 
tion against an order of the Additional City 
Magistrate of Karachi disnaiasing the peti¬ 
tion of the applicant for maintenance of 
herself and her children under S. 488, 
Criminal P. C. The learned Magistrate die- 
missed the petition of the applicant Ganga- 
bai not on its merits but because he was of 
the opinion that the husband against whom 
these proceedings were brought does not 
reside in Karachi, nor he is in Karachi 
w'ibhin the meaning of Cl. 8 of S. 488, Cri¬ 
minal P. C., nor could it be said that he 
last resided with his wife in Karachi so as 
to give the Karachi Court jurisdiction. 


The learned Magistrate however does 
not appear to have considered the evidence 
from the point of view of whether the visit 
of this Pamanmal to his parents-in.law'a 
house after his wife had left him in 
Hyderabad was of suflioient duration to 
constitute a last residence within the 


meaning of sub-s. 8 so as to give the 
Karachi Magistrate jurisdiction, but there 
is authority to show that where there is 
some thing more than a flying visit, where 
J man leaves his house and resides for 
some time in the house of his parents.in. 
[aw with his wife, that is a sufficient resi¬ 
lence within the meaning of sub-s. 8 of 
3. 488, Criminal P. 0. Reference may be 
made to the case in 54 Bom 548 and to 
ihe case in 49 All 479.^ Sub-s. 8 does not 
necessarily refer to permanent residence, 
[t refers also to temporary residence. 
The word “residence” of course implies 
something more than a mere brief visit, a 
mere flying visit. It suggests a certain con. 
iinuity, but if there be a continuity for 
such a period of time as to allow it fairly 
io be said that the husband did reside even 
for a matter of some weeks with his wife, 
it does not appear to us that the Section 
should be so strictly construed as to de. 
prive the woman, who often in these oases 
is helpless, of assistance from the Court 
which is most easily accessible to her. In 
this case the evidence of the mother and 
father of Gangabai is to the effect that after 
she left Hyderabad, as she says, because of 
the ill-treatment of her by the opponent, 
she came and lived in her parents’ house 
wd that after some time the opponent 

1 . Bama Jetha v. Bai WaU, (1980)7^74.1H Bom 

848»ie30 Or 0 780=137 I 0 179=81 Or L J 

1157s=64 Bom 648=83 Bom L B 784, 

2. Bber Singh v. Amir Knnwar, (1W7) 14 A I B 

All 391=10110 670=38 Or Ii J 494=49 All 
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Pamanmal her husband followed her and 
lived with her there. Their evidence is to 
the effect that the opponent lived with the 
petitioner as his wife in the house of her 
parents for more than a month. We do not 
think that this can be said to be merely a 
Hying visit, a visit of so brief a nature as 
not to bring the petitioner within the pro¬ 
visions of sub s. 8 of S. 488, Criminal P. C. 
It is not possible in such cases to fix any 
arbitrary period of time to say, for 
instance, two months at Agra, six weeks at 
Bombay, one month at Karachi as a mini, 
mum to constitute residence for the pur. 
poses of S. 488, Criminal P. C, Each case 
will have to be dealt with on its merits. It 
could easily be said that a visit of a few 
days is not residence within the meaning of 
S. 488, Criminal P. C., but it could not 
easily be said that a visit of a few weeks 
was not residence within the meaning of 
S. 488, Criminal P. C. Each case however 
must be dealt with on its merits, the distinc- 
|tion between a mere visit and residence 
being borne in mind. We think therefore 
the learned Magistrate was wrong on the 
question of jurisdiction and that the case 
should be sent back to him to dispose of 
it on its merits according to law. Order 
accordingly. 

B.d./r.k. Case sent back. 


A. I. R. 1938 Sind 224 
DAVIS J. C. AND LOBO J. 

Emperor 

V. 

Kauro Mizari. 

Criminal Revn. Appln. No. 14 of 1938, 
Decided on 6th April 1938. 

Bombay Children Act (13 of 1924), S». 3 (a). 

22 — Accused, child within meaning of 
Cl. (a) of S. 3 and youthful offender within 
meaning of Cl. (c) of S. 3—Court cannot order 
his detention in prison without certificate under 
Section 22. 

Where the accused, convicted of the offence of 
murder, is a child within the meaning of Cl. (a) 
of S. (3), and is a youthful offender within the 
meaning of 01. (o), the Court can lawfully commit 
him to prison only under the provisions of S. 22 
after it certifies that the boy is so unruly or of so 
depraved a character that he is not a fit person to 
be sent to a certified sohool and that none of the 
methods by which a case may be legally dealt 
with is suitable. [P 224 C 2] 

Partabrai D. Punwani, Advocate-Goneral 

— for the Crown. 

Davis J» C. — In this case one Kauro, 
son of Mizari, caste Brohi, a boy of 14 


years, has been found guilty on his own 
plea of killing his mother whom he said 
he found at night in illicit intercourse with 
her paramour Imamdin and the Sessions 
Judge of Sukkur sentenced him to five 
years’ rigorous imprisonment. The atten¬ 
tion of the learned Judge however was not 
drawn to the relevant provisions of the 
Bombay Children Act and we have been 
moved by the learned Advocate-General bo 
modify the order of the Sessions Judge 
that the accused should be sentenced to five 
years' rigorous imprisonment and kept in 
the juvenile section of the prison and bring 
it in accordance with the provisions of the 
Children Act. 


The accused in this case is a child within 
the provisions of Cl. (a) of S. 3 because he 
is under 16 years of age and he is a youth¬ 
ful offender within the meaning of Cl. (c) 
because he has been found to have com. 
mitted an offence punishable with trans¬ 
portation or imprisonment, but the learned 
Judge could only have lawfully committed 
this boy of 14 years to prison under the 
provisions of S. 22 of the Act after he had 
certified that the boy is so unruly or of so 
depraved character that he is not a fit 
person to be sent to a certified school and 
that none of the other methods by which 
a case may be legally dealt with is suitable. 
But the learned Judge has not so certified, 
nor can we upon the material before us, 
give this certificate, without inquiry, as we 
cannot say merely on the material before 
us that the boy is so unruly or of so de¬ 
praved character that he is not a fit person 
to be sent to a certified school. Moreover 
any order of ours to send the boy to a 
certified school under S. 23 would be of no 
avail because the learned Advocate-General 
informs us that as yet there is no certified 
school in this province. Therefore it ap¬ 
pears to us that the proper course for us to 
take is to pass an order under S. 26 that 
this youthful offender shall be kept where 
he is at present, in the Hyderabad Jail, 
and report the case to the Governor-in- 
Council for orders under sub s. (l) of that 
Section, Under snb-s. (2) the Governor-m- 
Council has ample powers to order this 
youbhful offender to be detained in such 
place and on such conditions as be thinks 
fib. We therefore modify the order;.o£ the 
learned Sessions Judge accordingly. 


R.M./B.K. 


Order modified. 
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Lobo J. 

Special Land Acquisition Officer — 

Applicant. 


V. 


Assudomal Dharamdas, Claimant and 
others — Opponents 
J. Misc. No. 14 of 1938, Decided on 17th 

^LLd^Aciuisition AcHl894),S. 23-Method5 
of valuation classified — Claimant challenging 
valuation — Burden of proof is on him to show 
that it is unfair - Price paid in reasonable time 
in transactions relating to land is most cogent 
evidence of market value Evidence of offers 
has little probative value— Evidence of experts 
is not reliable unless it is supported by other 

evidence. » * 1 . 

The methods o£ valuation of land, under tne 
Land Acquisition Act. may be classified under 
three headings : (a) the opinion ol valuators or 
experts, (b) prices paid within reasonable time in 
boif& fide transactions of purchasers of land acqui¬ 
red or lands adjacent to the land acquired and 
pofiseBsing similar advantages, and (o) a number ol 
years purchase of the actual or immediate prospec¬ 
tive profit from the land acquired. To arrive at a 
fairly correct valuation, it is necessary to take 
two or all of these methods. An exact valuation is 
practically impossible. It is the approximate market 
value that at most can be sought to be 

Where a claimant challenges 
made by tho Special Land Acquisition Officer, the 
burden of proof is on him to prove that 
tionis insufficientand unfair. The price paid w 
in a reasonable time in bona fide transactions 
relating to the land is the most cogent evidence of 
market value under the Land Acquisition Act. 
also groat weight should be attached in 
at the market value, to admissions in solemn 
deeds executed by parties to a litigation, dou^ 
evidence of offers in respect of the land ^*9 ^ ^ 

considered by the Court but the 
such evidence is very low, for, offers alleged m 
Land Acquisition proceedings are scarcely ever 
bona fide. They can easily be arranged without 
any loss or inconvenience to either party; so also 
although the opinion of experts Is fjidence 1“ 8“°^ 
cases, its value is not great and it would not to 
possible to place reliance on this kind «>* 
unless it is supported by or coincided 
evidence; and where such evidence is not only not 
supported by or coincident with the best evl^nM 
in the case, but there Is such 
agreement on material points totwwn ‘ho ev^ 
denceof the so-called experts, no feHanoe can to 
placed over It. Moreover, even experienced arohU 
teots and municipal land surveyors ^nnot to 
regarded as valuators or experts merely. tooaiiM in 
course of their business or duty ‘he? have had an 
occasion to value some propef*y h«re and ‘here . 

3ICW N 875: A I P07 

(PC): A I B 1938 Bang 65: 10 

„ndAIB 19i* LaK 9*9 ,^-° 

Sandordas Jethanand — for Applicant. 
Khanohand Gopaldaa — for Claimant. 
Order. — For the purpose of wideoing 
Itapier Bead in connexion with a general 
1988 Sy99 ft 80 


scheme for the development of the Serai 
Quarter, the Karachi Municipality have 
through the Special Land Acquisition Officer 
acquired 226 square yards of open land 
being part of Survey No. 3/2/2 survey sheet 
S. R. 5 Serai Quarter at the junction of 
Napier Road and Bellasis Street. The Spe¬ 
cial Land Acquisition Officer awarded com¬ 
pensation at the rate of Rs. 45 per square 
yard. Adding to this 15 per cent, for com- 
pulsory acquisition, the Special Land Acqui¬ 
sition Officer awarded a total amount of 
Rs. 11,696 to Assudomal Dharamdas, the 
claimant. Assudomal received the amount 
under protest and called for a reference 
under S. 18, Land Acquisition Act. It was 
his contention that compensation should 
have been allowed at the rate of Rs. 100 a 
square yard. It is this reference under S. 18, 
Land Acquisition Act, which is now before 
me for disposal. 

Now, it is generally recognized that 
methods of valuation of land under ^ the 
Land Acquisition Act may be classified 
under three beads : (a) the opinions of 
valuators or experts; (b) the prices paid 
within a reasonable time in bona fide trans¬ 
actions of purchase of the land acquired 
or of lands adjacent to the land acquired 
and possessing similar advantages, and (c) 
a number of years purchase of the actual 
or immediate prospective profit from the 
land acquired. It is also generally recog. 
nized that to arrive at a fairly correct 
valuation, it is necessary to take twoior all 
of these methods. An exact valuation is 
practically impossible. It is the approxi- 
mate market value that at most can be 

sought to be determined. 

Now in the case before me the third of 
the methods referred to above cannot be 
employ6d for the strip of Isod acquired is 
open land only ten feet wide and at the 
tims of acquisition the owner had already 
erected on the remaining part of his plot 
of land a complete and consolidated build¬ 
ing. Nor is there in this case tho evidence 
of valuators or experts in the true sense of 
the term. I am not prepared for a moment 
to regard experienced architects and mum- 
cipal land surveyors as valuators or experts 
merely because in the course of their busi- 
ness or duty they have had occasion to 
value a property here or there in Karaobi. 
There remains therefore only one method; 
recent transactions relating to the land 
acquired itself and to adjacent lands posses, 
sing similar advantages; and it is upon an 
appreciation of the evidence abont these 
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that it falls to me to decide -whether the 
award of the Special Land Acquisition 
Officer should stand or needs to be revised. 
The burden of proof in these cases is on the 
claimant to prove that the valuation of the 
Special Land Acquisition Officer is insuffi. 
cient and unfair. Reference may be made in 
thisconnexion tothecase in 11 C "W N 875.^ 
Plot No. 3/2 sheet S. E. 6 measuring 
2807i square yards was originally the pro. 
perty of one Ghulam Hussein Varu. By a 
deed of conveyance dated 28th November 
1932 it was purchased by the claimant in 
this case and one Thadomal, his cousin, for 
a sum of Es. 82,000. There were structures 
on the plot consisting of a two floored build¬ 
ing including godowns with out-houses 
attached. On 25th May 1934 the claimant 
and Thadomal effected a partition of plot 
No. 3/2 by a deed of partition which is 
Ex. 15 in the case. A sub-division of this 
plot into Survey Nos. 3/2/1 and 3/2/2 con. 
taining respectively 1336^ square yards 
and 1407^ square yards had already been 
sanctioned by the Karachi Municipality: 
Exs. 16 and 17. By this deed of partition 
the claimant obtained plot No. 3/2/2, the 
western part, containing 1470i square 
yards and abutting on Napier Eoad, while 
Thadomal got plot No. 3/2/1, the eastern 
part, measuring 1336^ square yards. 


boom in land in Karachi which reached a 
peak in 1920-21, that thereafter there was 
a decline till 1930 or 1931 followed by a 
scarcely appreciable rise. On 25th May 
1934 just about two years before the 
acquisition proceedings the co-owners in 
this plot of land effected a partition thereof 
between themselves. A reference to the 
deed of partition, Ex. 15, makes it perfectly 
clear that the co-owners were aware of the 
fact that the 226 square yards of land 
which have been acquired by the Karachi* 
Municipality were at the time under align¬ 
ment. This fact is referred to in the deed 
of partition; it is indicated in the sketch 
attached to the deed of partition. Eurther 
the partition deed recites: 

The west side plot bearing Survey No. 3/2/lA 
has been agreed to be taken by party 1, Seth Assu- 
domal.for the price of Rs. 73,525 calculated at the 
rate of Bs. 50 per square yard being the present 
market value, and the other plot, viz. the eaet side 
plot beating Survey No. 3/2/1 has been agreed to 
be taken by party 2, Seth Thadomal, for the price 
of Rs. 37,422 calculated at the rate of Rs. 28 per 
square yard. 

The deed further recites that for the 
purpose of equalization, Seth Assudomal 
was to pay and had paid to Seth Thadomal 
a sum of Rupees 18,051.8.0. It has been 
argued, and there is no answer to the- 
argument, that there could be no better 
evidence of the market value of the land 


The notification under S. 4 in this case 
is dated 20th July 1936 and though the 
award was only made on 13th December 
1937 it is clear that the acquisition pro- 
ceedings before the Special Land Acquisi. 
tion Officer bad been started already in 
November 1936. In 31 Bom L R 241,* it 
has been held by their Lordships of the 
Privy Council that the price paid within a 
reasonable time in bona fide transactions 
relating to the land acquired is the most 
cogent evidence of market value under the 
Land Acquisition Act. Here we have two 
such transactions relating to the land in 
question. The entire plot was purchased by 
the claimant and Thadomal on 20th Nov- 
ember 1932 only four years before the 
acquisition proceedings. The price at which 
it was purchased including the value of the 
buildings thereon works out at Bs. 29 per 
square yard and there is no reason to hold 
that that was not the real market price. 
Evidence has been given that there was a 

1. Hatish Chunder Neogy v. Secretary of State, 

(1907) 11 0 W N 875. 

2. Ghulam Hussein Ahmed Somaji v. Land 

Acquisition Officer, Bandra, (1928) 16 A I R 

P 0 306=114 I 0 9=31 Bom L R 241 (P 0). 


acquired at the time of the acquisition than 
the evidence furnished by the purchase of 
November 1932 and the partition deed of 
May 1934. In fact it is upon the basis of 
the partition deed that the Special Land 
Acquisition Officer has made bis award. In 
34 I A 27* at p. 35, their Lordships of th© 
Privy Council have laid it down that the 
greatest weight is to be attached to admis- 
sions in solemn deeds executed by the par¬ 
ties to a litigation. The deed of partition 
Ex. 15 sets out in specific terms that th© 
market value of plot No. 3/2/2 is Es. 50 
per square yard. This document has been 
executed by the claimant Assudomal. Assu- 
domal has been examined as a witness and, 
has not attempted to explain away or 
qualify in any manner the recital referred 
to in the deed of partition and there is no 
reason whatever therefore why the Special 


jand Acquisition Officer should not have- 
aken the admission of the parties in Ex. 15 
,s the basis of his award of compensation 
D this case. It is to be borne in mind that 
bis was not a case where for instance for 
be purpose of avoiding payment of heavy 
3. Rani Chandra Knnwarv. Narpat Singh, (1907), 
29 All 184=34 I A 27=4 A L J 102 (P C). 
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stamp duty property is undervalued. This 
■was a case of partition of property between 
two shrewd business men. The sub-divi¬ 
sions made were unequal in size, one 
exceeding the other by no less than 135 
square yards; the sub-divisions were unequal 
in advantages, the western sub-division 
having a most important frontage on 
Napier Road. When in these circumstances 
two hard-headed business men have deli¬ 
berately fixed the market price of the two 
sub-divisions at Rs. 50 and 28 per square 
yard there is no reason for doubting that 
this was the true market price fixed by 
willing parties to a transaction fully 
acquainted with all the surrounding circum¬ 
stances. (The judgment then discussed the 
evidence and proceeded.) Neither Kundan. 
mal Kisbomal nor Wassandmal, Manager 
of Naraindas Tilokchand who made the 
alleged offers, has been called in evidence. 
Further it appears to me exceedingly 
unlikely that an offer of Bs. 70 per square 
yard should be made for 450 square yards 
of the plot in question when those 450 
square yards included 226 square yards 
under alignment. I am not prepared to 
accept the evidence of offers. Such evidence 
is at all times of little value. As to such 
evidence the remarks of the Chief Justice 
of the Rangoon High Court in 5 Bang 799 
are very pertinent. The learned Chief 

Justice said : ^« v k*. 

No doubt, proof of bona, fide offers have to be 

considered by a Oourt, but the probative value of 
loffets has, for good reasons in this country, been 
'held to be very low indeed, for, the offers alleged 
in Land Acquisition proceedings are scarcely ever 
,bona fide. They can be easily arranged without 
any loss or inconvenience to either party, and 
•individuals respectable in their various relations 
of life, have no compunction in lending theniEelves 
to a fictitious transaction which may assist a 
friend in extracting more than his due from 
Oovemment or a poblio body at no coat to them- 

To the same effect are the remarks of 
Broadway J. in 5 Lah 227.® The learned 


izdfi0 SftV9 * 

Again it seems to me that if the evidence of 
lets be admissible, such evidence can rarely be of 
ay real value ... An offer however amounts 
lorely to an expression of opinion on the part of 
le offerer and this can only be proved by the eri- 
jnce of the offerer himself. 

The learned Judge also referred to the 
jUowing remarks to be found in 10 Bom 
i R 907" at page 919_; _^ 

i. Beddlar ▼. Bcoy. of State, (1®^) 16 A I B 

Rang 65=109 I 0 11=6 Rsng 79^^ .. 

6 Secretary of SUte v. Barla Devi OhaudbMi, 
(1924) 11 AIBLah 648=791074—6 
6. Government of Bombay ▼. 

^ ^rii0nma,(1908)10BomLR907. 


The evidence of offers made by irtesponsiblo 
brokers on behalf of undisclosed principals, or 
perhaps for their own purposes without any princi¬ 
pal behind them, is useless, even supposing it is 
relevant. 

In the present case, as I have stated 
above, the supposed offerers have not bean 
called in evidence. I have in a previous 
part of this judgment made some reference 
to the evidence of so-called experts. Mr. 
Hasaasing (Ex. 7) was called as an expert 
witness by the claimant. Mr. Daruvala 
(Ex. 26) was an expert witness put forward 
on behalf of the Municipality, -^s to expert 
evidence, it was held in 11 C W N 875,^ a 
case cited with approval in 5 Lah 227,® 
that although the opinion of experts was 
evidence its value was not great and that 
it would not be safe to place much reliance 
on this kind of evidence unless it was sup¬ 
ported by or coincided with other evidence. 
In the present case not only is the evidence 
of the experts not supported by or coinci-| 
dent with the best evidence in the case but' 
there is such divergence and disagreement 
on material points between the evidence of 
the so-called experts that it is difficult to 
avoid the conclusion that the view or opi¬ 
nion, of each of these experts is largely 
coloured by prejudice in favour of the party 
who has called him. (The judgment then 
dealt with the evidence and proceeded.) 
There remains then for consideration the 
question whether the Special Land Acqui¬ 
sition Officer while accepting Es. 50 per 
square yard as the basis of compensation 
on the admission of the claimant contained 
in Ex. 16 was justified in deducting Es. 6 
per square yard from the figure as the 
value of the building standingupon the plot. 

It would appear that there stood ori¬ 
ginally upon the plot purchased by the 
claimant and Thadomal a two storeyed 
building with godowns and out-houses 
attached. After the partition the claimant 
demolished the greater part of the building 
which stood on his divided portion and he 
deposes that the demolition cost him Eu- 
pees 600. Ho also states however that he 
used the stones of the demolished building 
which he values at Rs. 2000. There is no 
evidence on the record that the claimant 
and Thadomal after their purchase in 1929 
earned any appreciable rent from the build¬ 
ing on the plot they bad purchased. There 
is some evideuce on the other hand that 
the building was old and dilapidated and 
there are on the record notices from the 
Munioi^ity issued in 1984 calling for 
demolition of the building. Again in Ex. 16 
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except in the preamble there is no refer, 
ence to the building on the plot partitioned 
from which it would appear that the par- 
ties to the partition in arriving at the 
figures Rs. 50 and Rs. 28 per square yard 
as the market value at the time were not 
in any way influenced in arriving at these 
figures by reason of the building standing 
on the plot. There is, I think, every reason 
to infer that the plot was for purposes of 
valuation regarded as an open plot and 
the dilapidated building standing thereon 
was treated as negligible. When therefore 
Thadomal and the claimant, a pair of shrewd 
business men, fixed the market prices of the 
sub.divisions at Rs. 50 and Rs. 28 per 
square yard respectively, they, in my opi. 
nion, undoubtedly regarded these figures as 
the market value of open land in that 
locality. In these circumstances it appears 
to me that the Special Land Acquisition 
Officer, while accepting the admission of 
the claimant contained in Ex. 15 as the 
basis of his award of compensation, was 
not justified in deducting Rs. 5 per square 
yard as the value of the building standing 
on the plot. In my opinion Rs. 50 per 
square yard was the market value of the 
land and was what the claimant was 
entitled to without any deduction. As a 
result of this conclusion it follows that the 
figure of compensation awarded by the 
Special Land Acquisition Officer must in 
this case be enhanced by Rs. 5 per square 
yard and there must be a proportionate 
enhancement of the 15 per cent, allowed for 
compulsory acquisition. Except for these 
alterations, I uphold the award of the 
Special Land Acquisition Officer. Order 
accordingly. 

There remains the question of costs. 
I think in this case the claimant must be 
saddled with the costs of this reference. 
He has come forward with a grossly exag¬ 
gerated claim in spite of the fact that he 
himself in Ex. 15 was a party to fixing the 
market price of the land in question at 
Rs. 50 per square yard. It appears to me 
that if his demand had been confined to 
the elimination of the deduction of Rs. 5 
per square yard made by the Special Land 
Acquisition Officer the Municipality might 
readily have acceded the claimant s con¬ 
tention and this reference would have been 
avoided. 

r.M./r.K. Order accordingly. 
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Davis J. C. and Dadiba C. Mehta J, 

Emperor 

V. 

Ali Molo and others — Accused. 

Criminal Eef. No. 317 of 1937, Decided 
on 2nd May 1938, made by Lobo J., D/- 
15tb December 1937. 

(a) Bombay Prevention of Gambling Act (4 
of 1887), S«. 6 and 7 as amended by Bombay 
Act 1 of 1936—In gambling cases as vtrell, 
corroboration of evidence of approver by 
other independent evidence is necessary— 
Amount of evidence required depends upon 
circumstances of each case. 


In a gambling case, as in any other case, the 
evidence of approvers or accomplices must be 
corroborated, in the usual manner, by evidence 
other than that provided by themselves, whereby 
the Court can be (satisfied that they speak the 
truth not only when they speak to the factum of 
the crime hut when they speak as to the identity 
of the accused. The purpose of requiring indepen¬ 
dent evidence corroborating the evidence of the 
approver is that the Court can be satisfied that he 
is speaking the truth. It has no other purpose. 
The amount of that evidence depends upon the 
circumstances of each particular case; the ques- 
tion as to whether it provides sufficient corrobora¬ 
tion for the evidence of the approver to be relied 
on with confidence also depends on the circum¬ 
stances of each case. [P 230 C 1 ; P ‘iS2 C 2 ; 

P 233 C 1] 

(b) Bombay Prevention of Gambling Act (4 
of 1887), Ss. 6 and 7, as amended by Bombay 
Act 1 of 1936—Interpretation of. 

Sections 6 and 7 must be interpreted in a rea¬ 
sonably broad spirit having some fair relation to 
the realities of the kinds of people to which the 
Act was intended by the Legislature to apply. 

[P 230 C 2] 


(c) Bombay Prevention of Gambling Act (4 
f 1887), Ss. 6 and 7, as amended by Bombay 
Lct 1 of 1936—Sub-Inspector raiding bouse on 
iformation by police informer and finding 
umber of persons of different communities 
itting in room at midnight, having consider- 
ble sums of money on them, one of^ them 
aving on him slips of papers with unintelli- 
ibie writing on them—Sub-Inspector is justi- 
ed in inferring that slips of papers are betting 
lips-Court is justified in raising presumption 
f gambling against accused which puls burden 
f proof under S. 7 on accused—Accused fail- 
ig to account for their presence in the house— 
ligh Court will not interfere in revision. 

Sections 6 and 7, Bombay Prevention of Gamb- 
iDK Act must be read together. The words which 
e has reason to suspect” in S. 6 must be read 
rith the words ‘‘had reasonable ground for sus- 
ecting, which occur in S. 7; for, though it is tr^ 
hat under S. 7 it is the Court that has to 
atisfied that where a thing seized is not obviously 
,n instrument of gaming, but is to come, if at all, 
?ithin the category of “any other thing 
o in S 7, that the police officer had reasonable 
;rounds for suspecting the thing did so come, yet 
iven the Court must look at it from the Police 
,fficet’s point of view, from the point o* ^ J 
,he information the police officer had before the 
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Seizure and not after. Indeed, the words in Ss. 6 
and 7 must mean very much the same thing. 

[P 230 C 2; P 231 0 1] 
Where, on the information of a police informant 
that gambling is going on in a particular house in 
American Futures, a Sub-Inspector finds a num¬ 
ber of persons of different communities, who have 
no particular relationship or connexion among 
themselves, sitting at a table in a room in that 
particular house at midnight, who can give no 
satisfactory account of their presence and who, 
when searched, are found to have considerable 
sums of money upon them, while upon one of 
them are found slips of paper on which there is a 
writing not necessarily intelligible to the Sub- 
Inspector at the time, the Sub-Inspector has every 
reason to suspect that these slips of papers with 
the unintelligible writing, so taken from one of 
the persons, contain record of bets and the Court 
under the circumstances, is justified in raising the 
presumption against the accused which puts upon 
them the burden of proof under S. 7. Where in 
such a case the accused fail to give an account of 
their presence in the room on the particular night 
which the Court can accept, the High Court will 
not interfere in revision and acquit the accused : 
A J R 1937 Bom 386 and A 1 ii 1933 Bom 181, 
Disiing. [P 230 C 1. 2; P 231 C 2] 

(d) Bombay Prevention of Gambling Act (4 
of 1887), Ss. 6 and 7, as amended by Bombay 
Act 1 of 1936->-Rea8on for suspicion given in 
S. 6, Cl. (a) includes information given^ by 
police informant—In case of seizure of things 
suspected to have been used for gambling, 
police officer concerned must judge and be 
judged by all surrounding circumstances and 
information be then postessess 

The reason for suspicion which is referred to 
in Cl. (a) of 8. 6 includes the information given 
by a police informant, for. In many cases it is only 
upon such information that the police can act at 
all. So also, so far as the seizure of all things, raa- 
sonably suspected to have been used or intended for 
the purpose of gaming under Cl. <c) is concerned, 
it cannot be expected that the police officer must 
wait for a translation or interpretation of a writ- 
ing, otherwise unintelligible to him, found upon 
slips of paper on the person of the suspected man. 
He must judge and be judged by all the surround¬ 
ing circumstances and the information he then 
possesses. He may particularly, where his infor¬ 
mation is that the betting is betting in American 
Fntures, have reason to suspect that when slips of 
paper with writing upon them are considered of 
sufficient Importance by the suspeoted person to 
be kept upon his person, those slips of paper are 
betting slips used or intended to be used for the 
purpose of gaming, even though the writing is to 
blm th^ time* [P 2S1 0 3J 

Partabrai D. Punwani, Advocafee-General 

— for the Crown. 

Kisbinoband H. Nagrani for Accused. 

DaYis J. C.—A learned Judge of this 
Court sitting in Sessions Court Jurisdic¬ 
tion has referred to ns an appeal of three 
accused against their conviction nnder B. 6, 
Bombay Prevention of Gambling Act, by 
the Special First Class Magistrate, Karachi. 
The learned Judge could not himself deal 
with the appeals because they were time. 


barred. But he himself had acquitted in 
appeal six co-accused of the present three 
appellants, and he was of the opinion that 
the reasons he gave in his judgment for 
acquitting the six accused who had appealed 
in time applied with equal force to the case 
of these three accused whose appeals are 
time-barred and who should, in his opi¬ 
nion, be acquitted. The case itself is not a 
very complicated one. It relates to the 
conviction of certain accused for gambling 
in American Futures, and the case itself, it 
appears to us, falls to be decided upon the 
question whether the presumption under 
S. 7, Prevention of Gambling Act, is raised 
against the accused or not. For, if it is 
raised, they are presumed to have been 
gambling, and the learned advocate who 
appears for them admits that there is noth¬ 
ing on the record which will enable him to 
say that the accused had rebutted the pre¬ 
sumption against them. 

So far as the facts of this case are con. 
cerned, the Assistant Superintendent of 
Police on I7tb December 1936 issued a 
warrant under S. 6 of the Act and entrusted 
it to the Inspector of Police, Karachi City 
Section, for execution. The warrant autho¬ 
rized the Inspector to enter and search the 
house of the appellant Allabno who was 
accused 4 in Criminal Appeal No. 90 of 
1937 in the Sessions Court and was con. 
victed by the learned Magistrate not only 
of an ofifenoe under S. 5, but of an offence 
under S. 4, Prevention of Gambling Act, 
as the house in which the gambling took 
place was his. On the strength of this 
warrant the Inspector with Sub-Inspector 
Muloband and the informer Kamberali and 
two mashira raided the house in question 
at midnight on the same day and found 
the three appellants, and Allabno and the 
00 .accused in the house; some slips of paper 
containing writing were seized from the 
person of Allabno when he was searched, 
there were considerable sums of money 
found on the persons of some of the accused 
and two packs of playing carde were also 
fonnd. The Magistrate was of the opinion 
that the accused who were of different com¬ 
munities could show no special connexion 
or relationship with each other except that 
of gambling in American Futures, and he 
could not accept their explanation that 
they were gathered together there in an 
innocent celebration of the Idd, and he 
convicted the aoensed accordingly nnd» 
8. 6 of the Act and fined them 
Bnt the learned Judge of thie Court in. 
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appeal acquitted those accused who had 
appealed. The present three appellants did 
not appeal. The learned Judge was of the 
opinion that the facts of this case did not 
raise a presumption under S. 7 against the 
accused and more particularly he did not 
think that the Exs. l.D/4, l-D/5, and 
l.D/8 which were held by the lower Court 
to be betting slips in American Futures 
were proved to be such. To him they 
appeared wholly unintelligible documents 
containing a jumble of figures and it was 
his opinion that it was utterly impossible 
to say from an examination of these and 
other papers found that either the police 
officer who seized them or the Court could 
be satisfied or could suspect that they were 
instruments of gaming. The learned Judge 
also pointed out quite rightly that the 
police informant and one of the accused 
Hussain who turned approver were infa. 
mous witnesses and that their evidence 
required corroboration. 

It is quite clear, of course, that in a 
gambling case, as in any other case, the 
evidence of approvers or accomplices must 
be corroborated, in the usual manner, that 
is to say hy evidence other than that pro. 
vided by themselves whereby the Court 
can be satisfied that they speak the truth 
not only when they speak as to the factum 
of the crime but when they speak as to the 
identity of the accused. But, with all res. 
pect to the learned Judge, we think that 
he has fallen into error when he holds that 
the slips of papers l-D/4, l-D/5 and l.D/6 
were wholly unintelligible documents and 
contained a mere jumble of figures. For 
when we refer to the certified translation 
of these slips, and this translation must 
also have been before the learned Judge, 
wo find that far from being a jumble of 
figures they contain an ordered series of 
figures which when interpreted with the 
assistance of the approver, are found quite 
clearly to be documents used for the pur. 
pose of gambling in American Futures and 
contain a record of figures which when 
related to published prices of cotton deter- 
mine whether the bets are won or lost. 
And, speaking for myself, I think that 
whenever on the information of a police 
informant that gambling is going on in a 
particular house in American Futures 
because in the imperfect world in which 
we live police informants are necessary 
though unworthy things—a Sub-Inspector 
finds a number of persons of different com. 
munities who have no particular relation. 


ship or connexion among themselves sitting 
at a table in a room in that particular 
house at midnight, who can give no satis, 
factory account of their presence, and, 
when searched, are found to have consi. 
derable sums of money upon them, while 
upon one of them are found slips of papers 
on which there is a writing not necessarily 
intelligible to the Sub-Inspector at the 
time, the Sub-Inspector has every reason 
to suspect that these slips of paper with 
unintelligible writing so taken from one of 
these persons contain record of bets. Quite 
naturally, the bets or figures relating to the 
bets are recorded in a manner not obviously 
intelligible to strangers, for when people 
are doing that which they know is an 
offence against the law, they are not likely 
to provide evidence against themselves. 
Indeed, it might with reason be said that 
in certain circumstances the very unintelli. 
gibility of the documents is itself good 
reason for the Sub-Inspector to suspect 
that they contain something which it is 
desired to conceal and which is not without 
offence. 

It is not suggested in this case that the 
accused were doing cross.word puzzles or 
playing parlour games, nor were they 
learned counsel engaged in the study of 
their briefs writing references from Desai's 
Case Pointed Index upon slips of paper. 
It is true that in this case the writing was 
in Gujrati and the Sub-Inspector was not 
a Gujrati ; so, to him, the figures in a 
language which he did not understand may 
well have appeared unintelligible, but we 
find it difficult to believe that the question 
as to whether a Sub-Inspector or even the 
Court, is justified in finding that there was 
reason to suspect that certain slips of paper 
were betting slips depends upon the mother- 
tongue of the Sub-Inspector who makes 
the search or the number of languages with 
which he is acquainted or the language in 
which the betting slips are written. Quite 
clearly, Ss. 6 and 7, Prevention of Gam¬ 
bling Act, must be interpreted in a reason, 
ably broad spirit having some fair relation 
to the realities of the lives of the kind of 
peoples to which the Act was intended by 

the Legislature to apply. 

Now, turning to Ss. 6 and 7, Bombay 
Prevention of Gambling Act 4 of 1887, 
which has lately been amended by Bombay 
Act 1 of 1936, it appears that Ss. 6 and 7 
must be read together. For S. 6 gives a 
police officer duly authorized power to 
enter, with the assistance of such persons 
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as may be found necessary, by night or by 
day, and by force, if necessary, any house, 
room or place which he has reason to sus¬ 
pect is used as a common gaming house, 
and the words "which he has reason to 
suspect” must, we think, be read with the 
words "had reasonable grounds for suspect- 
jing” which occur in S. 7 ; for though it is 
true that under S. 7 it is the Court that 
ihas to be satisBed that where a thing 
seized is not obviously an instrument of 
gaming, but is to come if at all within the 
category of * any other thing referred to 
jin S. 7, that the police ofiBcer had reason¬ 
able grounds for suspecting the thing did 
so come, yet even the Court must look at 
it from the police officer's point of view, 
|from the point of view of the information 
the police officer had before the seizure and 
not after. The words are not where the 
Court is satisfied that the thing so seized 
was an instrument of gaming,” but where 
"the Court is satisfied that the police 
officer had reasonable grounds for suspect, 
ing that the thing so seized was an instru¬ 
ment of gaming”—a very different thing. 
Indeed, the words in S. 6 and S. 7 must 
mean very much the same thing, bor 
under S. 6, the police officer has power 
under Cl. (d) to seize all things which are 
-reasonably suspected to have been used or 
intended to be used for the purpose of 
gaming" ; the lawfulness of the seizure 
depends upon the police officer having 
reasonable grounds to suspect, and if ^“der 
S. 7 the Court holds that it is not satistwd 
that the police officer "had reasonable 
grounds for suspecting that the thing so 
seized was an instrument of gaming, the 
■seizure itself under Cl. (d) of S. 6 would 

appear to be unlawful. 

Clearly even a police officer cannot be 
tezpeoted always to be as wise before as 
after the event, and the reason for suspi- 
Icion which is referred to m Cl. (a) of B. o 
must obviously include information given 
by a police informant, for, in many oases it 
is only upon such information that the 

ipolioe can act at all ; and so far ® 

seizure of all things reasonably suspected 
to have been used or intended for the pur- 
pose of gaming under Cl. (o) is concerned, 
it cannot be expected that the police offiwr 
most wait for a translation or lo^erpret^ 
tion of a writing, otherwise unintelligible 

to him, found upon slips of 
person of the suspected man. He 
Mge and be jodged by .U ‘h® 
4 nY 0 iiEDBtaii 06 B ftnd tho infoim^tioii ho 
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possessed. He may, particularly where his 
information is that the betting is betting 
in American Futures, have reason to sus¬ 
pect that when slips of paper with writing 
upon them are considered of sufficient 
importance by the suspected person to be 
kept upon his person, those slips of paper 
are betting slips used or intended to be 
used for the purpose of gaming even though 
the writing is to him unintelligible at the 
time. And, indeed, in this case, the police 
officer’s suspicions were justified by the 
event. 

The slips of paper with the apparently 
unintelligible writing upon them were in 
fact betting slips upon which were written 
in Gujrati an orderly aeries of figures 
clearly to be related to betting in Ameri- 
can Futures. Therefore with all respect to 
the learned Judge, we think that even 
when the action of the police officer was 
judged by the wisdom that follows the 
event, the Court should have found that 
the police officer who entered that house at 
midnight and who found all these people 
assembled together round a table in suspi¬ 
cious circumstances, with no reasonable 
explanation as to their presence, had 
reasonable grounds to suspect from the sur¬ 
rounding circumstances and from the infor¬ 
mation that he possessed that the slips of 
paper. Exs. l.D/4. l.D/5 and l.D/8 which 
he found concealed upon the person of one 
of the company, were betting slips for the 
purpose of betting in American Futures, as, 
in fact, they have been proved to be. 
Therefore, we think, clearly the prosump, 
tion against the accused which puts upon 
them the burden of proof under S. 7 shojuld 
have been raised by the Court. The 
learned advocate for the appellants himaelt 
admits that if this is so, the appellants 
cannot answer the case against them* 

It appears then to us that this is clearly 
not a case where we should interfere in 
revision and acquit the accused who cannot 
even give an account of their presence in 
that room that night, which the Court can 
accept. The true explanation of their pre. 

sence is that they ware there P“': 

pose of committing and did in fact commit 
t^he offence of which they have befln 

convicted. . , . xu 

Our attention has been invited to the 
case in I L B (1937) Bom 670,^ on which, 

1 TTiirllAl Gordhsa v. Emperor, (1937) MAI B 

I o asiSi^L B (WOT) Bom 
670=88 Or L J 1047=80 Bom U B 818. 
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it is said, the learned Judge very largely 
relied in acquitting the accused. In that 
case, certain slips were found in crevices in 
a wall when the room was searched and 
certain other loose papers were found in a 
box and the accused were convicted largely 
upon the evidence afforded by these slips 
of paper. The writing upon the slips of 
paper was itself unintelligible, and it was 
only on the interpretation given by the 
Sub.Inspector that they could be construed 
at all as betting slips. The accused were 
convicted under S. 5, Bombay Prevention 
of Gambling Act, and in dismissing the 
appeal, the learned Sessions Judge of 
Ahmedabad said : 

No doubt the slips read without the aid of 
special kind of interpretation would appear to be 
iooccuous but the Police Sub^Inspector has deposed 
to the real interpretation of certain words in 
them, and if regard be had to that, it is clear that 
they are betting slips and are, according to the 
Act, instruments of gaming. If I am correct so far, 
it means that the presumption under S. 7 of the 
Act applied and it will be for the defence to dis¬ 
place it. I agree with the learned Magistrate that 
it cannot be regarded as displaced. 

Now, so far as these slips of paper are 
concerned, the learned Chief Justice in 
revision said : 

The other evidence against the accused is the 
alleged finding on their premises of instruments of 
gaming, which consisted of certain slips. Those 
slips have now been translated, and they are by 
themselves quite unintelligible. They certainly do 
not purport to be records of gambling transac¬ 
tions. It appears however that the Police Sub* 
Inspector went into the witness-box and stated 
that in his view, based on experience in other 
oases, these slips were instruments of gaming. He 
suggested apparently that slip B should be con¬ 
strued in such a way that the first entry, which is 
Bs. 20 of Kaku, amounts to the record of a bet of 
Bs. 2oo mandi by a man named Eaku, though there 
is nothing whatever in the slip itself to suggest 
that that is its meaning. In point of fact, it is not 
the prosecution case that a man named Kaku 
made a bet of Bs. 2, and ptima facie a mandi 
transaction is not a gambling transaction. So 
that the particular instance, which the Sub- 
Inspector gives as to how one slip should be con¬ 
strued. does not appear to support the prosecution. 
But the question arises how fat a police officer is 
entitled to go into the box and speak as an expert 
as to the way in which apparently harmless docu¬ 
ments should be interpreted. In my opinion, it is 
impossible to say that gambling is either an art 
or science within the meaning of 8. 45, Evidence 
Aot. I think that the only Section under which 
evidence of this nature might in a proper case be 
admitted is B. 49, which provides so far as 
material : 

'When the Court has to form an opinion as to 
.the meaning of words or terms used in particular 
districts or by particular classes of people, the 
.opinions of persons bp.ving special means of know¬ 
ledge .thereon are relevant facts.' 


It may be that under that Section a police 
officer might give evidence that he had a long 
experience amongst people who indulged in satta 
gambling in a particular district, and from that 
experience, supported by instances which he should 
be prepared to give so as to establish his means of 
knowledge, he was satisfied that a system or code 
prevailed among such persons, and he might then 
express an opinion (which would be relevant under 
the Section) that the slips in question were pre¬ 
pared in accordance with that system or code and 
had a certain meaning. But the Sub-Inspector in 
this case does not appear to have done anything 
of this sort. Ha is not entitled merely to express 
the opinion that unintelligible documents found' 
in the room of a man charged with gambling must 
be records of gambling transactions. It is for the 
Court to decide what the documeots mean, and 
opinion on the matter can only berelevantifmade 
80 by the Legislature. In my opinion, the convic¬ 
tions were not justified on the evidence. 

The learned Chief Justice also referred- 
in his judgment to the unreliable nature of 
police agents who are generally paid by 
results. It was, he said, necessary that the 
evidence of police agents should be corro¬ 
borated, and the fact that a police agent 
was provided with a companion who was 
called a panch did not improve the prose, 
cution case. But in this case the slips 
I-D/4, l.D/5 and l-D/6 found upon search 
upon the person of accused Allahno had 
been explained by the approver Hussain 
as being a record of the numbers from 1 to 
10 in serial number which when related to 
the published prices of cotton in the news, 
papers the next day would decide whether 
tbe bets were won or lost, and though 
Hussain is an approver and his evidence 
must be corroborated before it can be relied 
on, it appears to us that the finding of 
these slips of paper upon the person of tbe 
accused Allahno nob in tbe handwriting of 
Hussain and not being evidence provided 
by him, can fairly be said to be evidence- 
which corroborates tbe evidence of Hussain, 
when he says that these men were there 
gathered to bet in American Futures. For 
these slips of paper coutaining these figures- 
are quite clearly intelligible on tbe assump. 
tioQ that Hussain is speaking tbe truth and' 
are not intelligible on any other assump. 
tion, and we see no reason why we should 
suppose that grown men like the accused 
would indulge like children in unintelligible 
soribblings upon slips of paper which they 
keep upon their persons when another far 
more reasonable and rational explanation 
of their conduct is forthcoming. After all, 
the purpose of requiring independent evi¬ 
dence corroborating the evidence of the 
approver is that that the Court can be satis, 
fied that he is speaking the truth. It has no. 
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other purpose. The amount of that evidence 
depends upon the circumstances of each 
particular case ; the question as to whether 
|it provides sufficient corroboration for the 
evidence of the approver to be relied on 
with confidence also depends on the cir. 
cumsbances of each case. In this case the 
evidence of the approver as to the factum 
of the offence, the betting in American 
Futures is sufficiently corroborated by the 
finding of this assembly of men at this 
time and place and in these circumstances, 
the finding of considerable sums of money 
upon them and the finding of these betting 
slips. The evidence of the approver as to 
the identity of the accused is sufficiently 
corroborated by their presence at the scene 
of the offence and their arrest. 

We see therefore no reason to reject the 
evidence of the approver and come to the 
conclusion that the accused are not guilty 
when they appear from the evidence on 

record guilty. 

The facts of the case before us are 
different from the facts in the Bombay 
case in I L E (1937) Bom 670,* referred to 
above. Our attention has also been drawn 
to another Bombay case, 34 Bom L E 26 . 
In that case certain slips of paper were found 
with names of race-horses and amounts of 
money in bets. The learned Judges came 
to the conclusion that the circumstances of 
the case were consistent with these papers 
being merely records of private bets and in 
no way supported the case for the 
oution that the doctor’s premises were held 
as a bucket shop, a place where bets are 
unlawfully received, and that if 
sumption was raised at all under b. I, tne 
presumption was so slight that it was very 

easily rebutted. Bub we are 

here with 8. 7 of the old Act, bub S. 7 in 

the new Act, and this Section is 

Wh6D any iDfltrument of 

in any house, room or place eotered under 8. 6 or 

about the person of any one 

tho casd of aoy other thing so eelzed -u 

la satisfied that the Police Officer who 

house, room or place bad ^toanda for 

auapeoting that the thing so . instrument 

ment of gaming, the seizure rontrarv la 

or thing shall be evidence. „ 

proved, that such house, found 

s oommoQ gftmtng boose, and tM P® . 

therein were then present for by the 

=s88 Of L J 889s»84 Bom L B 267. 


We must therefore return the reference, 
and reject the appeal of the three accused. 
Order accordingly. 

R.M./r.K. Order accordingly . 
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Rukibai wlo Dr. Partabrai — 

Appellant. 
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Dr. Partabrai Godhumal — 

Eespondent. 

Second Appeal No. 39 of 1935, Decided 
on 22nd July 1938, against Judgment of 
Asst. Judge, Larkana, D/- 13th May 1935. 

(a) Hindu Law—Marriage — Reslitulion of 
conjugal rights-Suit for—Suit by Hindu wife 
—Claim is in nature of equitable right—Gros* 
failure on part of wife to perform obligation 
imposed on her by sacrament of marriage, 
disentitles her to relief claimed. 

A claim for restitution of conjugal right is of 
the nature of an equitable right. Although, under 
Hindu law. the husband may be bound to main* 
tain his wife, it does not follow that she is 
entitled, as a matter of course, for an order from 
the Court for the restitution of conjugal rights. 
That depends upon tbc facts of each case. Even 
something less than what might be called a matri- 
monial offence for the purpose of a divorce or 
judicial separation may be sufficient to prevent a 
plaintiff from obtaining an order for restitution of 
conjugal rights. Where a Hindu wife is the plain, 
tiff in such a suit, gross failure on her part to per¬ 
form the obligation of the sacrament of marriage 
imposed on her for the benefit of the husband 
might, if properly proved, afford good grounds for 

refusing to her the assistance of the Court, 
retusing to jp 2 ; P 235 C 2 ; P 236 C 1, 2] 

Where therefore, although the wife suing her 
husband for restitution of conjugal tights la 
guilty of no matrimonial offence, in the sense that 
she has not been guilty of any adultery, never¬ 
theless If it >8 clear that she had deserted her 
husband’s house, rejected all attempts at rooon- 
olliation and had Insulted and outraged bis family 
house and that she has been moved to seek an 
order for restitution of conjugal rights, not^oauw 
In truth she wants to live with her husband, but 
merely to restrain a eecond marrUp wh‘ch the 
husband Is contemplating, there being desert^n 
on the part of the wife and a gross failure ^ P®^- 
form the duties Imposed upon her as a Hindu 
wife, the Court Is justified in refusing to pass an 
order for restitution of conjugal '‘shts In her 
fMoar The aero fact that ahe has borne her 
ha°^nd i child 1. not, in U«lf .uffioicnt to on . 
weigh her failure in other duties. The Court U 
even jastlfled In refusing to pass an order In such 
a case on account of the unwlfely conduct of the 
wife extending for a long period, even Jhoogb tim 
annlication may be made In good fMth .AIR 
IpI? Bom S64 and 11 Id I A 551 (P^C}^BeL 

(b) Marrfafa—conjugal rights 
— Suit for— Powere of Court. 
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No Court can compel a man or woman to live 
with one another against their will. [P 237 G 2] 

Pahlajsing B. Advani — for Appellant, 

Fatehchand Aesudomal — 

for Respondent. 

Davis J. C.—This is an appeal against 
the judgment of the Assistant Judge, 
Larkana, dismissing an appeal against the 
judgment of the Subordinate Judge, Lar- 
kana, who dismissed the plaintiff’s suit for 
restitution of conjugal rights. The plaintiff 
in this case, who belongs to the Amil com- 
munity of Larkana, is a woman, and was 
married to the defendant, and for some 
time lived with him as his wife and bore 
him a son, but thereafter trouble arose 
between them : the wife left the husband’s 
house and did not return, and after vain 
efforts at reconciliation the husband married 
a second wife. To prevent this, the plain¬ 
tiff brought the suit out of which this 
appeal arises asking not only for an order 
of restitution of conjugal rights but an 
injunction restraining the defendant from 
marrying a second wife in her lifetime. 
But her prayer for an injunction was made 
too late, for by the time notice could be 
served upon the defendant he had married 
a second wife. But the plaintiff continued 
with the suit, which she had begun, for 
restitution of conjugal rights, and she failed 
because both the Courts found that her 
suit was not brought in good faith at all, 
that its main purpose—she herself admitted 
this—was to prevent the defendant marry¬ 
ing again, and having been unable to sue. 
ceed in this, the real purpose of her pro¬ 
ceedings was frustrated, and the suit was 
pressed only for some ulterior purpose, the 
learned Subordinate Judge believing it to 
be at the instigation of her father. 

Now, the first point taken in appeal, and 
undoubtedly it was the only point taken in 
the lower Appellate Court, was that the 
right of an order for restitution of conjugal 
rights was not an equitable right as the 
lower Courts had found, but a legal right, 
and the learned advocate for the appellant 
argued, as he had argued in his memo- 
randum of appeal, that a Hindu wife has 
an absolute and unqualified right to return 
to her husband’s house, and he has an 
absolute and unqualified duty to receive 
and maintain her, but that in any case he 
could not refuse to receive her unless it 
was shown that she had been guilty of a 
matrimonial offence such as adultery or 


desertion for two years and crnelty, which 
would justify her husband in obtaining a 
divorce or judicial separation ; and in sup¬ 
port of his argument the learned advocate 
referred us to certain cases which however 
were not recent cases, and none of which 
appeared to us to be so relevant to the pre¬ 
sent case as a Bombay case, 51 Bom 329.^ 
In that case, as in this, the parties were 
Hindus, and dealing with this question of 
the nature of the right, Marten G. J. said : 

I think they have lost sight of the nature of the 
suit, which, after all, is one rather akin to an 
action in personam on the Original Side, or in the 
Equity Courts in England. 1 have already pointed 
out that in the arguments in 11 M I A 551,^ it 
was described as akin to a specific performance 
action. In two other cases Lord Herschell has 
been disposed to apply to such a snit some of the 
principles with which we are all familiar sitting 
in a Court of Equity. I refer to the principle that 
he who seeks equity must do equity or must come 
into equity with clean bands. Accordingly in 
(1895) A C 381^ Lord Herschell remarks (p. 390) : 


‘It is not a motion strange to our law that the 
Court should refuse its aid to one who docs not 
come into it with clean hands, and when the 
question arises for decision, I think it may well be 
considered whether the Court would be bound to 
entertain an action, and grant relief at the suit of 
one whose misconduct, though falling short of a 
matrimonial ofience, has been the primary cause 
of the difficulty, and has led to the refnsal to 
adhere.' 

And then in (1897) A C 395* Lord Herschell 
states (p. 456) : 

‘Indeed, if the broadest definition of cruelty 
which has been contended for in this oase were 
accepted, it would still be to my mind unsatis¬ 
factory that a husband who, though stopping 
short of crnelty in that sense, had by insult and 
outrage driven his wife to leave him, should, with¬ 
out repentance for the past or any assurance of 
amendment for the future, be able to invoke the 
assistance of the Court and call for the strong atm 
of the law to force his wife under pain of impri¬ 
sonment to resume cohabitation. One would think 
that the Court might well refuse to afford its 
assistance to one who acted thus.’ 

So it is clear that this right is of the nature 
of an equitable right; and the learned ad¬ 
vocate for the appellant was at pains to 
show that it was not in the nature of an 
equitable right, because if equitable princi. 
pies, such as have been referred to by the 
Chief Justice in the Bombay oase, applied, 
then clearly the plaintiff fared badly, be¬ 
cause if a suit for restitution of conjugal 
rights was nob brought in good faith for 


1. Bal Jivi v. Narsingh Lalbhai, (W27) J* ^ I R 

Bom 264=51 Bom 329=29 Bom L R 332. 

2. Moonshee Buzloor Boheem y. 

Begum, (1867) 11 M I A 551=8 W B 3 (P C). 

3. Mackenzie v. Mackenzie, (1895) A 0 384. 

4. Bussell V. Bussell, (1897) A 0 395. 
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that purpose but for another, the learned 
Judges had ample discretion in the exercise 
of what might fairly be called an equitable 
jurisdiction to dismiss the plaintiff's suit on 
the ground that it was not brought in good 
faith. Moreover, the passage in this judg¬ 
ment, to which we have referred, is autho¬ 
rity against the argument of the learned 
advocate for the appellant that an order 
for restitution of conjugal rights must be 
mads unless it can be shown that the party 
asking for that order has been guilty of a 
matrimonial oQfence. Clearly, remedies that 
have their origin in the Ecclesiastical laws 
in England and have relation to a Chris¬ 
tian society must bo applied with caution 
to Hindus. It is obvious that rules which 
have their origin in and are adapted to 
society where divorce is recognized may be 
inapplicable with full force to a society 
such as that to which the plaintiff and 
defendant belong where divorce is not re¬ 
cognized, and where while the husband 
may marry more wives than one, the woman 
has no such corresponding privilege, and 
indeed, cannot obtain a divorce, for divorce 
in this community is not recognized. Mad- 
gavkar J. in 51 Bom 329^ at p. 338, said : 

In view of the order we propose to pass, I do 
not 'desire to enter exhaustively into the present 
state of the law as regards the husband's rights 
and the wife's defences in a suit for restitution by 
the husband. I content myself with holding that, 
•on the pleadings as at present framed, the lower 
Courts have, in my opinion, taken too broad a 
view of the rights of the husband. It is argued 
{or the appellant wife that desertion in certain 
circumstances might suflBce as a defence. The 
xespondcnt contends that the Hindu Shastras are 
clear as to the right of the husband to recall a 
wife even after desertion and that the Courts are 
hound to give efiect to those rights. As at present 
-advised, I am of opinion that the Courts have 
declined to lend themselves to either extreme 
•position. 

One reason is that the Hindu law itself, even 
while It lays down the duty of the wife of implicit 
cbedienca and return to her husband, has laid 
•down no such sanctions or procedure, as oompul- 
eion by the Courts to force her to return against 
her will. This remedy and this procedure, as has 
heen pointed out by the learned Chief Justice, 
began in Bngland from the Ecclesiastical Courts 
and have been modified by legislation. They have 
heen adopted by the British Indian Courts by 
various analogies such as to consider them as 
cpeoles of suit for epecifio performance. However 
that may be. it is undoubted, sinoa the case in 
11 M 1 A 661,* that the Indian Courts have jurls- 
diotion In such suits and under the Civil Procedtw 
Code, O. 21, Rr. 82 and 83, that, until lately, the 
wife could even be imprisoned on her failure to 
obey the decree. Nevertheless, the difficulty point- 
•a out at the outset has always been present to 
the minds of the Oonrts, viz. that snob conipul- 
^OQ is npugnant to modem ideas, it is based on 


one-sided texts thousands of years old, hardly 
suited even in India to existing social conditions, 
and it has to be enforced by sanctions and pro¬ 
cedure borrowed from the West and from some¬ 
what archaic canons of Ecclesiastical law. Hence 
the provision in 0. 21, R. 33, as it originally 
stood, that even while passing a decree for restitu¬ 
tion of conjugal rights the Court could expressly 
direct that it should not be executable by impri¬ 
sonment. Under the latest amendment the penalty 
is abolished. 

Then the learned Judge in the course o£ 
his judgment refers to certain observations 
of Harington J. in 34 Cal 971® at p. 973, 
who observed : 

But while I recognize that the habits of Hindus 
and Europeans with regard to marriage state so 
differ that it would not be safe to say that what¬ 
ever was a defence to an action of this nature in 
the case of a European would also be in every case 
a defence in the case of a Hindu, yet I am not 
prepared to assent to the proposition that this 
Court is bound to send a Brahmin lady to reside 
in a house in which bee husband keeps a low 
caste prostitute. 

In concluding the learned Judge said : 
(page 341): 

The Courts therefore recognize the difficulty and 
on the oue hand do not lay down that differences 
and a desertion which the party responsible might 
desire to retract should be held to be a sufficient 
ground so as to leave no locus psenitentise, but, 
on the other hand, they have not assented to the 
proposition that actual physical cruelty is neces¬ 
sary to enable the wife to resist such a suit. In 
the absence of legislation it appears therefore on 
the whole that the Courts desire to consider the 
entire conduct of the parties so as to be able to 
judge whether the plaintiff deserves at the bands 
of the Court the relief which ha seeks, and whe¬ 
ther such a relief is not unreasonable in the 
particular case against the defendant. Neither 
judgment below has any reference to these consi¬ 
derations. 

The same principles, though nob exactly 
the same considerations, will apply when 
the question is not of a husband’s demand¬ 
ing his wife’s return but of a wife asserting 
the duty of her husband to return to her, 
or to receive her in his house. Under 
Hindu law a husband may be bound to 
maintain his wife. It does not follow she 
is entitled to an order from the Court for 
the restitution of conjugal rights. That 
depends upon the facts of the ease. And 
apart from the difficulty of determining 
from English precedents what acts in Hindu 
society constitnte matrimonial offences, 
which offences, it is argued, are condibions 
precedent to the grant of a divorce or judi- 
oial separation under English law, it is 
now recognized, and the passages which 
we have quoted make it clear, that some- 

6 DnUr Koet v. Dwarka Nath Mlsser, (1907) 84 
Gat 971. 
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[thing less than what might be called a 
,matrimonial offence for the purpose of a 
divorce or judicial separation may be sufifi- 
cient to prevent a plaintiff obtaining an 
jorder for restitution of conjugal rights, and 
lin 51 Bom 329,^ Marten 0. J., referring to 
the case in 11 M I A 551,^ decided by 
their Lordships of the Privy Council said 
(p. 332) : 

Their Lordships there set out at pp. 606 and607 
the arguments advanced at the Bar, one o! which 
was that a suit of this nature was in the nature 
of a suit for specific performance. It was then 
pointed out that tho very fact that the parties 
were not subject to the rather rigid principles of 
the ecclesiastical jurisdiction might really be to 
their benefit by allowing rather wider defences to 
bo put forward. At p. 612 it is said : 

‘If however it be granted that, according to 
Mahomedan law, the husband m.ay sue to enforce 
bis right to the custody of his wife’s person; and 
that, if her defence be cruelty, she must prove 
cruelty of tho kind just described, it by no means 
follows that she has not other defences to the suit 
which would not be admitted by our Ecclesiastical 
Courts in a suit for the restitution of conjugal 
rights. The marriage tie amongst Mahomedans is 
not indissoluble as it is among Christians. The 
Mabomedan wife, as has been shown above, has 
rights which the Christian or at least the English 
wife has not against her husband. As Indian 
Court might well admit defeuces founded on the 
violation of those rights, and either refuse its 
assistance to the husband altogether, or grant it 
only upon terms of his securing the wife in the 
enjoyment of her personal safety, and her other 
legal rights; or it might, on a sufficient cause, 
exorcise that jurisdiction which is attributed to 
tho Kazee by the Futwa (if the law, indeed, war¬ 
rants such a jurisdiction), of selecting a proper 
place of residence for the wife, other than her 
husband's bouse’. 

Then at p. 614 after refusing to accept tho wider 
propositions laid down in the lower Court, and 
pointing out that the general Mabomedan law had 
to bo applied, the judgment proceeds at p. 616 : 

'It seems to them clear, that if cruelty in a 
degree rendering it unsafe for the wife to return to 
husband’s dominion wore established, the Court 
might refuse to send her back. It may be, too, that 
gross failure by the husband of the performance 
of the obligations which the marriage contract 
imposes on him for the benefit of the wife might, 
if properly proved, afford good grounds for refusing 
to him the assistance of the Court. And, as their 
Lordships have already intimated, there may be 
cases in which the Court would qualify its inter, 
ferenco by imposing terms on the husband. But 
all these are questions to bo carefully considered, 
and considered with some reference to Mabomedan 
law. 

Before however any of these principles can be 
applied, the facts to which they are to be applied 
must be established by legal proof; and this, their 
Lordships are of opinion, has not been done in the 
present case. Besides the evidence on the futile 
and now abandoned issue about Freemasonry, 
there is little evidence in the cause’. 

We emphasize the words : 


It may he too that gross failure by the husband 
of the performance of the obligations which the 
marriage contract imposes on him for the benefit 
of the wife, might if properly proved, afford good 
grounds for refusing to him the assistance of the 
Court. 

For, eubebituting the wife for the has. 
band where the wife, as in this case, is 
plaintiff, it appears to us that the learned 
trial Judge has in fact found gross failure 
on the part of a Hindu wife to perform the 
obligations by the marriage contract, or, 
more correctly, the sacrament of marriage, 
imposed upon her for the benefit of the 
husband, for it is clear that in this case 
the wife has not, as she should have, under 
Hindu law, on her marriage become one 
with the family of her husband. She has in 
her heart remained in the family of her 
father. She has sided with her father’s 
house against her husband’s house; she 
has refused all efforts at reconciliation and 
insulted and outraged his house by the 
charges of misconduct she has brought 
against him and His widowed sister-in.law. 

It is said in appeal that the judgment of 
the lower Appellate Court is wrong because 
it has not discussed at length and found 
again upon questions of fact on which the 
decision in this case must turn. But it 
is clear from the judgment of the lower 
Appellate Judge that the facts as found 
by the trial Court were not challenged in 
appeal before him, and the only point taken 
in that appeal is the point that he has set 
out for his decision, whether the Subordi. 
Date Judge has rightly exercised his discre> 
tioD in refusing relief to the plaintiff for 
restitution of conjugal rights, and although 
fault can be found with this issue on the 
ground that it is unduly comprehensive, 
nevertheless it is clear that it was precisely 
on this question of the exercise of this dis. 
cretioD that the learned advocate for the 
plaintiff wished in that Court and in this, 
to take his ground; and it is clear to us 
that the lower Appellate Court did not 
again discuss and find at length on ques¬ 
tions of fact because the findings of the trial 
Court on questions of fact were accepted 
before it. On those findings of fact it is 
clear the wife left her husband’s house 
without his permission; she did not, as the 
learned Judge observed, realize her position 
as a Hindu wife, and though it may well 
be that time and the spread of education 
have softened the harsh austerity of ths 
simple rule that a Hindu wife must look on 
and revere her husband as a god, yet it is 
clearly her duty to honour and obey him* 
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and it is clear that this is precisely 'what 
this petitioner did not do, not on one or 
two occasions, for occasional lapses might 
be forgiven, but over a long period of time. 
In December 1927 she left b®r husband’s 
house without permission, but after a period 
of nine months on the intervention of good 
people, she returned. There was docu¬ 
mentary evidence before the learned trial 
Judge that on the very night she left, the 
husband’s brother wrote in courteous and 
fitting terms to her father to ask her to 
return, but it was of no avail, and even after 
her return the old quarrels and miaunder- 
standings revived and continued. There 
were accusations and counter-accusations 
about a gold locket, which may seem a 
small thing in itself but led to serious 
quarrels. A committee of the panchayat 
was appointed to inquire into the charges 
in this connexion and they found against 
■the father. In 1929 the father was ex¬ 
communicated by the panchayat and the 
daughter sided with the father and again 
left her husband’s house without permis¬ 
sion in May 1931, and from that date to 
the date of suit she was living with her 
lather when every attempt at reconciliation 
had been made by her husband and had 


failed. 

In September 1932, there was further 
trouble arising from the serious illness of 
the husband’s brother, and such was her 
conduct as a Hindu wife, in this matter, 
that her husband determined to take a 
second wife because all bis efforts at recon¬ 
ciliation had failed. It was then primarily 
to restrain the second marriage that the 
suit was brought. Therefore though it may 
be said that the plaintiff has been guilty of 
no matrimonial offence in the sense that 
she has not been guilty of adultery, never- 
theleas it is clear that she has deserted her 
husband’s house, rejected all attempts at 
reconciliation and has insulted and outraged 
his family bouse, and that she was moved 
to seek an order of restitution of conjugw 
rights not because in truth she wanted to 
live with her husband as one of two wives, 
for it is clear from her statement that she 
does not, but to punish him. The learn^ 
trial Judge says so far as she is concerned: 

The wife herself has made it clear In 
Bltlon that after her hnabaod s 
everything is over and that 

rate maintenance to hnish up the rest of her life. 

So far as maintenance is concerned, there 
is already an order of maintenanM under 
S. 488. Criminal P. 0.. against her bus- 


band. She could in fact get nothing further 
by these proceedings, for, under O. 21, E. 33, 
she would get a payment of money and 
nothing more. No Court can compel a man 
or woman to live with one another against 
their will. Not only then is this petition 
vitiated by the fact that it is not brought 
in good faith, but the facts as found by the 
Judge show a desertion by the wife of the 
husband and a gross failure to perform the 
duties imposed upon her as a Hindu wife. 
The fact that she has borne her husband a 
child is not in itself sufScient to outweigh 
her failure in other duties. We agree with 
the learned Judges in the Courts below 
that she has over a period of years been 
guilty of such unwifely conduct as would, 
in our opinion, justify the Court in refusing 
to give her an order even had she in good 
faith desired it. We would remark that 
our failure to give her the order she seeks 
would appear in no way to prevent her 
becoming reconciled with her husband, if 
good people should again intervene. We 
therefore dismiss this appeal. We make no 
orders as to costs as they will have to be 
paid out of the plaintiff’s maintenance. 

r.m./r.k. Appeal dismissed. 
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Premier Clothing Company —Plaintiffs. 

V. 

F. II. Frusher — Defendant. 

Reference No. 27 of 1936, Decided on 
20th May 1938. 

Civil P. C. (1908), S. 60 — Pay of eoldier 
in regular force* governed by Army Act i* not 
liable to attachment. 

The pay of a soldier of Hie Majesty’s regular 
forces subject to the Army Act of 1881. is not 
liable to attachment under a decree of the Civil 
Court : A I R 1933 All 597, Dis$ent.; AIR 1934 
Bom 31 and AIR 1933 Bom 185, Bel. on; AIR 

1918 Bom 32 and AIR 1919 Bom 133, Ref. 

[P S30 0 Xj 

Santdas Idanmal 

for Original Plaintiff, 

Davis J. C. — This is a referenoe to us 
by the Judge of the Karachi Small Cause 
Court under O. 46, E. 1, Civil P. C., stat¬ 
ing a case with his opinion for oor deci¬ 
sion, and the point on which doubt is 
entertained is whether the pay of a soldier 
of the regular forces is attachable under 
S. 60, Civil P. C. Apparently the learned 
Judge who held office before the learned 
Judge who has made the reference was of 
the opinion that the pay of a soldier of the ' 
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regular forces was attachable, because he 
must be deemed an officer within the 
meaning of S. 2, sub-s. (17), Civil P. C., 
but we think that the opinion of the learned 
Judge, now stating the case to us, that the 
pay of a soldier is not attachable under the 
Civil Procedure Code, because in this mat¬ 
ter he is governed by the Army Act and 
not by the Civil Procedure Code, is correct. 
The learned advocate for the judgment, 
creditor has stressed the fact that the pro. 
viso to S. 60. Civil P. C., has now been 
repealed, and this proviso excluded the 
application of the Section to any person 
subject to the Army Act. Thus he argues 
that a commissioned officer and a soldier 
are left subject to the provisions of the 
Civil Procedure Code and whereas the com¬ 
missioned officer is protected as to half his 
pay, the private soldier is not protected at 
all; and for this argument he relies upon 
the case in 55 All 648.^ With all respect to 
the learned Judges who decided that case, 
we think that they have omitted to allow 
sufficient force to the fact that the Army 
Act is the Act which specially governs 
officers or soldiers in the military service 
of the Crown and only so far as it is other, 
wise specially enacted can it be said that 
they are not subject to or protected by its 
provisions. 

There are certain Bombay cases subse- 
quent to the amendment of 1914 by which 
the proviso, on which the learned advocate 
for the judgment.creditor so strongly re- 
lies, was repealed, which make it clear that 
the pay of a soldier is not liable to attach¬ 
ment under the Civil Procedure Code at 
all and indeed it would be strange, if when 
the Legislature made the pay of the com- 
missioned officer subject to attachment to 
the extent of one. half, they had at the 
same time by implication made the pay of 
a soldier of the regular forces subject to 
attachment as to its whole. In 43 Bom 
716^ at page 725 Martin J. dealt at length 
with the question of this proviso, which is 
as follows : 

Nothing in this Section shall be deemed 

(a) 

(b) to aSect the provisions of the Army Act or of 
any similar law for the time being in force, 

and he came to the conclusion that the 
proviso was repealed as it was unnecessary. 

1, Husain Baksh 7. BriggenShaw, (1933)20 AIR 

All 597=:148 I 0 364=55 All 648=1983 A L J 

1468. 

2. Kering Bupohand & Co. v. G. B. Murray, 

(1918) 5 A I R Bom 32=50 I 0 683=43 Bom 

716=21 Bom L B 143. 


The learned Judge also refers in his judg¬ 
ment to the case in 43 Bom 368^ which is 
a case more in point, being a case relating, 
as this case relates, to a soldier but even in 
that case it #va3 pointed out that a repeal 
of the proviso to S. 60, Civil P. 0., is really 
of no significance. The Chief Justice in that 
case said : 

The sub-section may be taken to be dead law on 
the ground that it had “expired” by the re-enaot^ 
ment since 1908 of the Army Act, which thus 
became a later enactment superseding and render¬ 
ing unnecessary the saving clause in the Civil 
Procedure Code. 

Now, the case in 43 Bom 368^ proceeded 
on the fact that the First Class Warrant 
Officer there concerned was a soldier within 
the definition of S. 190, Army Act, and on 
the question of deduction from his pay, the 
Court was clearly of opinion that he was 
controlled by the provisions of See. 145, 
Army Act, and that an order made under 
this Section as to the payment of mainten¬ 
ance for his wife and child was held to 
prevail over an order of a Civil Court. 
There are however two later cases of the 


Bombay High Court, one, the case in AIK 
1934 Bom 31,^ in which the Court refer¬ 
ring to the previous case in 43 Bom 368^ 
and the case in A 1 B 1933 Bom 185^ at 
page 187 in quite brief judgments decided 
that the pay of a staff sergeant, a soldier 
for the purpose of the attachment of his 
pay, was not attachable under S. 60 (l) (i), 
Civil P. C. Therein the learned Judge 
pointed out that Ss. 136 and 144 read 
together prevailed over the provisions of 
S. 60. Civil P. C. In A I K 1933 Bom 
185^ Murphy J. dealt with this question 
at length and with the argument on which 
the learned advocate for the judgment cre¬ 
ditor chiefly relies, in the following words : 

By S. 136, Army Act, ‘the pay of an officer or 
Boldiet of His Majesty’s regular forces shall be 
paid without any deduction other than the deduc¬ 
tions authorized by this or any other Act or by 
any Royal Warrant for the time being, or by any 
law passed by the Governor-General of India id 
Council.’ The Civil Procedure Code being a law 
passed by the Govemor-CJeneral in Council, it is 
an authority by which deductions from the pay of 
an officer or soldier of His Majesty’s regnlar forces 
may be made and therefore the order under 0. 21, 
R. 48 is legal and effective. On the other band, 
it has been contended that notwithstanding 
anything in S. 136, S. 144, Army Act, bars any 
deductions being made in the pa y of a soldier by 

3. M. G. Duckworth v. G. P. Duckworth, (1919) 

6 A I R Bom 183=50 1 0 427=43 Bom 368— 

21 Bom L R 137. ^ rioOiiv 

4. W. J. Edwards v. Bhaga Devaji & Co., (Iya4> 

21 AIR Bom 31=149 1 0 26=36 BomLB 1112. 

6. Charles S. Brown v. A. D. 

AIR Bom 185=144:10 897=36 Bom LR 360. 
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proviso (1) to that Section: 'Any person having 
cause of action or suit against a soldier of the regu¬ 
lar forces may, notwithstanding anything in this 
Section, after due notice In writing given to the 
soldier, or left at bis last quarters, proceed in such 
action or suit to judgment, and have execution 
other than against the person, pay, arms, ammuni¬ 
tion, equipment, regimental necessaries, or clo¬ 
thing of such soldier’. This provision explicitly 
bars execution against a soldier. In the parallel 
case in 43 Bom 368,^ a similar question arose in 
respect of an Assistant Surgeon, who was a First 
Class Warrant Officer, as in this case. 

By “execution against a soldier” the 
learned Judge, we think, means ‘execution 
against the person, pay, ammunition and 
such other regimental necessaries as are 
mentioned in the proviso’, and in his opinion 
— and the ruling is clearly to the effect — 
the provisions of the Army Act prevail, 
so far as those subject to it are concerned, 
over the Civil Procedure Code, except so 
far as it is otherwise expressly enacted. 
They say, referring to the judgment in 43 
Bom 368^: 

Their Lordships' reasons for bolding that the 
Army Act prevailed over the Civil Procedure Code 
arc given in tbo learned Chief Justice’s judgment 
in that case. Briefly put, they were that, notwith¬ 
standing any specific provisions being repealed, the 
terms of S. 4 of the Code had the same efiect, and 
that the special law applicable to the then defen¬ 
dant overrode the provisions of the general law 

under 8. 60 (i).We can see no distinction 

between the bar contained in S. 145 (2), Army Act, 
and that contained in 8. 144. 

This being so, we think it is clear that 
the pay of a soldier of the regular forces 
cannot be attached and that the effect of 
the words “or by any law passed by the 
Governor-General for India in Council” by 
which S. 136 of the Army Act of 1881 was 
later amended does not have the effect, as 
the learned advocate for the judgment ere- 
ditor argues, of making the Civil Procedure 
Code apply in full force to the pay of a 
soldier, depriving him even of that limited 
protection which by reason of S. 60 (i)read 
with S. 2 (17) (c) gives the commissioned 
^officer protection for half his pay. In our 
iopinion therefore, the answer to the case 
'stated by the Judge of the Karachi Small 
Cause Court is that the pay of a soldier of 
His Majesty’s regular forces and the judg¬ 
ment-debtor in this case is such a one sub. 
jeot to the Army Act of 1881, is not liable 
to attachment under a decree of the Civil 
Court. As the question is one of public 
interest and two Judges differed in their 
opinion, we think this is a case where 
we should make no order as to costs and 
we order accordingly. 

D.S./b.E. Answer in the negative. 
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Mt. Aman Khatun, w{o Khair Muham¬ 
mad, and others — Appellants. 

V. 

Ahdul Rasool Abdullah and others — 

Respondents. 

Application in First Appeal No. 4 of 
IQS'?, Decided on 25th May 1938. 

(a) Civil P. C. (1908), O. 22, R. 12 — 
Applicability. 

Rule 12 of 0. 22, Civil P. C., is not intended to 
apply to appeals against orders passed in execu¬ 
tion : A I H 1929 Pat 565 (F B), Dissent.; AIR 
2933 .ill 388; AIR 1928 Mad 772 and AIR 
1934 Mad 664 (1), Rel. on. [P 240 0 1} 

(b) Civil P. C. (1908), O. 22, R. 4 (3)— 
Suit for partition against brothers — Appeal 
against order passed in execution proceedings— 
During pendency of appeal one brother dying 
— His legal representative not brought on 
record within time—Appeal abates as a whole. 

A suit for partition and proceeding in execution 
of such a suit must proceed against all the co¬ 
sharers and they or their legal representatives 
must be on the record. (P 240 0 2] 

Where in a suit for partition against brothers 
an appeal is brought against an order passed in 
execution and during the pendency of the appeal 
one of the respondent brothers dies, the appeal 
abates as a whole if bis legal representative is not 
brought on the record within limitation : A I R 
1933 Sind 384 and AIR 1937 Sind 208, Dis- 
tinq. [P 240 C 2] 

The consequence following the abatement of an 
appeal cannot be avoided by the simple device of 
an affidavit in appeal that the party who baa died 
gave up his interest in the property before the 
order in execution appealed against was passed. 

[P 240 0 2] 

Dipchaud Chandumal — /or Appellants. 

Srikishendas H. Lulla— for Bespondants. 

Davis J. C. — This is an application by 
respondent 1 in an appeal from an order 
passed by the First Class Subordinate 
Judge, ^hikarpur, in execution proceedings. 
The applicants pray for an order that the 
appeal abates on the ground that one Din 
Muhammad, respondent 3, died in June 
1937, and that after a lapse of more than 
three months his legal representatives are 
sought to be brought on the record. The 
execution proceedings were in a suit brought 
by the appellants against three brothers 
Nur Mohomed, Abdullah, and Din Moho- 
med, for partition of the joint property. 
Din Muhammad died during the pendency 
of the appeal. The parties are Mahomedans. 

The first point taken by the learned 
advocate for the appellants against the case 
of the respondents that the appeal has 
abated as a whole, was that O. 22, H. 12, 
Civil P. C., applies to appeals against orders 
in execution as well as to orders in exeou- 
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tioD themselves. It was argued that once 
an execution proceeding, always an execu¬ 
tion proceeding, whether in appeal or 
otherwise, and reliance was placed on a 
Full Bench judgment of the Patna High 
Court to this effect, 9 Pat 372,^ in which 
two Judges (a third dissenting) held that 
an appeal against an order passed in execu- 
tion proceedings was a mere continuation 
of the execution proceedings, and that in 
consequence Eule 12, O. 22, applied, and 
Er. 3, 4 and 8 of O. 22, Civil P. C., did not 
apply to such appeals. But, with all res- 
pect -to the learned Judges who decided 
that case, we prefer the view of the 
Allahabad High Court in 55 All 509,^ that 
■E. 12, O. 22. does not apply to appeals 
against orders in execution. 

It was pointed out in that case that 
fresh applications for execution conld in 
execution proceedings be made from time 
to time, so that there could be no abate, 
ment of the suit in execution proceedings, 
but that an appeal stands on a different 
•footing. Successive appeals cannot be made, 
if one has already abated yet, if the prin. 
ciple applicable to proceedings in execution 
applied also to appeals against orders passed 
in execution proceedings, the appeals would 
never abate, whoever died. The Allahabad 
High Court followed the view of the 
Madras High Court in 51 Mad 858,® which 
is followed subsequently by that Court in 
A I E 1934 Mad 664.^ In our opinion, 
R. 12 of 0. 22, Civil P. C., was not intended 
to apply to appeals against orders passed 
in execution. 

But it was then argued that appeal, if it 
abated, abated at all only against the one 
respondent the one brother. Din Muham- 
mad, who died; for, at some timesubSequent 
to the decree, the three brothers partitioned 
their property, and the property the subject 
matter of the execution application, fell to 
the share of the two other brothers, Abdul, 
lah and Nur Muhammad, so that Din 
Muhammad has now no interest in the pro¬ 
perty. If that is so, it is difficult to see why 
the appellants ask, as they have done, for 
the heira orjega,! representatives of Di n 
r Muhammad Taki v. Ral Fateh Bahadur 
Singh. (1929) 16 A I R Pat 665=122 I C 148 
= 9 Pat 372 = 10 P L T 763 (FB). 

'2 Chansa Mai v. Ram Dolarey Lai, (1933) 20 
A I R All 388 = 144 I 0 391 = 55 All 609 = 

1933 A L J 706. . , ^ 

3 Sundayee Amraal v. Krishna Chetti, (1923) 15 

Acc. ivo E 


Muhammad to be brought on the record. 
But we do not think the consequence follow, 
ing the abatement of an appeal can be avoid, 
ed by the simple device of an affidavit in 
appeal that the party who has died gave up 
his interest in the property before the order, 
in execution appealed against was passed. 
The application in execution was itself 
made against all three brothers; no ques¬ 
tion of the transfer of property was then 
raised. There was not, and there is not 
now, an application under O. 22, Eule 10, 
Civil P. C., nor is there likely to be, and if 
the application to join the heirs or legal 
representatives of the deceased Din Muham- 
mad bad been made in time, it would not 
have been refused. This is not a case such 
as is referred to in A I E 1933 Sind 384,® 
and AIR 1937 Sind 208® where the plain, 
tiffs, Mahomedana, asked for a partial 
partition of their property which was per. 
missible under Mahomedan law, and where 
the plaintiffs chose to exclude certain pro¬ 
perty from the partition. In this case the 
proposal is not to exclude some of the pro¬ 
perty but to exclude one of the co.sharers: 
and this is not the same thing. A suit for 
partition and proceedings in execution of 
such a suit must proceed against all the'. 
CO. sharers and they or their legal represen. 
tabives must be on the record. We do not 
see how S. 47 (3), Civil P- C., helps the 
appellants. There is no doubt as to who 
are the legal representatives. We think, 
therefore, that Din Muhammad’s legal 
representatives must be brought on the 
record or the suit must abate as a whole. 
But they cannot be brought on the record 
because the application to do so is long 
out of time. Din Muhammad died in June 

1937. The application was made in March. 

1938, long after three months, the period 
of limitation, and no good reason has been 
shown for this delay. The principal reason 
shown is that no application was made 
because no application was necessary, as' 
Din Muhammad was not a necessary party. 
We hold otherwise. We think, therefore, 
this appeal must abate as a whole, and the 
appellants must bear the costs of the 
appeal and of this application. 

d.S./r.k. Order accordingly^ 


6. Momansbah Budhal Shah v. Rajalmal, (1983).- 
20 A I R Sind 384 = 147 I C 311. , 

6. Dassumal Ramtakhiomal v. 
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